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PREFACE.

STATE intervention in industry has extended to the
field of wages during the last thirty years. Arbi-
tration Courts and Wages Boards, established by
the State, determine and enforce rates of wages in
many parts of the world, and there is a ‘consider-
able demand for the further extension of this regu-
lation. As yet, no comparative study of the opera-
tion of the various systems has appeared. In this
book I have attempted to discover what degree of
State wage-regulation exists, and to describe how
the various systems are working, in such a way as
to emphasize the fundamental problems at issue.

The book is divided into three parts. Part I
contains an account of the extent of wage-regulation
and the methods adopted in different countries. In
Parts II and III I have studied the institutions at
work, and have endeavoured to discover the causes
which have prevented their smooth operation. Some
of these causes are merely technical and administra-
tive, and are discussed in Part II. Much more im-
portant are the problems relating to the principles
on which wages are to be fixed. These problems
form the subject-matter of Part III. The principles
are difficult to disentangle. The method I have
adopted is to exhibit their mode of operation, and’
to estimate their value by a study of the modifica-
tions which experience of their working has rendered
necessary.

The most pleasant experience that has attended
the preparation of this book has been the extra-
ordinary willingness to help shown not only by my
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colleagues, but also by Government officials and the
staffs of the Colonial Government libraries in Lon-
don, and of the International Labour Office in Geneva.
I should also like to place on record my obligations
to members of Minimum Wage authorities in dif-
ferent parts of the world who have replied to my
various detailed questionnaires. I owe an especial
debt to Dr. Hugh Dalton, who has helped me with
much. critical advice during the three years this
book has been in preparation, and to Professor
Hobhouse and Mr. C. M. Lloyd, who read through
my manuscript and who have helped me with many
suggestions. I take this opportunity of gratefully
acknowledging my indebtedness to my teacher Pro-
fessor Cannan. Such merit as this book may possess
as a contribution to theoretical economics, is entirely
due tohis influence. Mr. W. D. Sharp has performed
the unenviable task of reading my proofs.
: E. M. B.

LoxpoN Scroor oF EcoNoMics,
March, 1926.
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PART I.

LAWS OF WAGE REGULATION.



CHAPTER 1
THE ABANDONMENT OF LAISSEZ-FAIRE.

STATE Regulation of wages in the interests of wage-earners
is essentially a modern movement. It is no exaggeration
to say that until the end of the last century the popular
attitude towards wage regulation differed little from that
of the Committee on Emigration which in 1827 had emphati-
cally declared :

* Your Committee cannot express too strong an opinion
against the idea of regulating by legislation the rate of Wages,
under any conceivable modification. . . . It is from an entire
ignorance of the universal operation of the principle of supply
and demand regulating the rate of wages, that all these extrava-
gant propositions are advanced.” 1

Yet by 1920, in Australia and New Zealand, in Great Britain
and Ireland, in the United States of America and Canada,
and in several European countries, the State was playing
an active part in determining rates of wages over large
fields of industry. More significantly still, a considerable
body of public opinion everywhere favoured the extension -
of such wage regulation. T
This change of attitude and practice with regard to the
relation of the State to wage questions is one of the most
remarkable developments of the last thirty years. It is
indeed true that in'mediaval days wages in England had not -
been free from control by the gilds, or by the State. The
Statute of Labourers of 1351, which established maximum
rates of wages for various kinds of work,and attempted to
force persons to acceptemployment if it wasoffered to them at
the statutory rate, is the most famous of these early attempts

L Thivd Report from the Select Commitice on Emigration from the United
Kingdom, 1827, pp. 13 and 15.
3
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to control wages. The principles of this Act were virtually
embodied in the Statute of Apprentices of 1536, which
while making labour compulsory, imposed upon the Justices
of the Peace the duty of annually determining wages for
each kind of industry in their own localities. Both Acts,
however, seem to have been administered in the interests
of employers, and this conclusion is confirmed by .the failure
of later attempts to invoke the enforcement of the Eliza-
bethan Act in the interests of workers.? In the early years
of the nineteenth century the proviso of the Act of 1536,
whereby wages were to be regulated according to the plenty
or scarcity of the time, appeared to offer some protection
to workers adversely -affected by the Napoleonic Wars
and by the changes then taking place in the organisation of
industry, The only result of the attempt to claim the
support of this section of the Act was its removal from the
statute book in 1813. It is not therefore in this early
legislation that the origin of the modern movement in
favour of State intervention in wages should be sought.®
The seventeenth and eighteenth centuries bad witnessed
the development of a system of close State control of econ-
omic life, which, admirably suited as it may have been to
the period preceding the Industrial Revolution, was ham-
~ pering and cumbersome when an attempt was made to
-exploit the technical changes in industry. The attitude of
.the early nineteenth century towards wages was part of a
general reaction against State intervention in any form,
-which received.moral support from the political economy
of the time. Although the Classical Economists differed
on points of detail, their teaching seemed to show that the
greatest amount of material welfare could be obtained by
a reliance upon free competition and the play of individual
self-interest. The influence of the harsh teaching of these

1 Cheyney refers to the failure of Parliament to enforce it in 1726 and
in 1777. Imdustrial and Social History of England, p. 228. .

3 Except in so far as it can be argued that its object was the preservation
of industrial peace. Even then there seems to be a fundamental difference
in the attitude towards the welfare of the worker at the two periods. It
is doubtful whether an attempt would be made to-day to secure industrial

peace by any methods so obviously to the disadvantage of one section of
the community, ;
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economists is sometimes exaggerated at the present day,
but contemporary conditions gave ample support to their
theories. The doctrine of the Wages Fund accompanied
by a fear of over-population must have done much to rein-
force the prevalent suspicion of Government interference
in industry. Yet even in the field of wages isolated efforts
were made to secure a measure of State control. -In 1795
Whitbread introduced a Bill into the House of Com-
mons, the object of which was the legislative regulation
of wages, and in 1808 an attempt was made -to induce
Parliament to fix a statutory minimum wage for weavers.
These efforts were no more successful than the similar
proposals made in 1835 for the relief of the distress among
cotton weavers.! Everywhere the belief in the efficacy of
free competition was triumphant. Nassau Senior could
write in 1830 :

“ In the natural state of the relation between the capitalist
and the labourer, when the amount of wages to be paid, and of
work to be done, are the subjects of a free and open bargain ;
when the labourer obtains, and knows that he is to obtain, just
what his services are worth to his employer, he must feel any
fall in the price of his Jabour to bé an evil, but is not likely to
complain of it as an injustice. Greater exertion and severer
economy are his first resources in distress ; *and what they cannot
supply, he receives with gratitude from the benevolent. The
connexion between him and his master has the kindliness of a
voluntary association, in which each party is conscious of benefit,
and each feels that his own welfare depends, to a certain extent,
on the welfare of the other,” But the instant wages cease to

be a bargain—the instant the labourer is paid not according
to his value, but his wants, he ceases to be a freeman.” *

If this facile optimism was not accepted by all, the general _
presumption was everywhere against the possibility of doing
good by State intervention in wages, and this seems to be
the characteristic view of the nineteenth century. John
Stuart Mill bad his doubts, and did in fact discuss the possi-
bility of a fixed minimum wage as a cure for low. wages,
deciding against it on Malthusian grounds. It is significant
* 1 Cunningham, Growtk of English Industry and C

* Nassau Senior, Three Lectures on the Rate of Wages,vlv'Bs%. 633: * of
Preface, ’
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that in his famous chapter “ Of the grounds and limits of
the laissez-faire or non-interference principle,” he con-
siders hours, but not wages, among the relatively wide
group of exceptions to laissez-faire. Apart from this
almost academic discussion, the whole subject of State
regulation of wages was taboo.

It is curious that wages should so long have remained
sacrosanct, during a century in which States have con-
stantly endeavoured to regulate with increasing stringency
the conditions under which production should be carried on.
These efforts placed producers’ costs under the partial
control of the State and its inspectors. Factory Acts,
Truck Acts, and Workmen’s Compensation Acts, prescribed
for every would-be producer a clearly defined minimum of.
costs which he had to be prepared to accept if he wished to
carry on production at all. Until the last decade of the
nineteenth century this growing limitation on the employer’s
power to cut his costs did not apply to wages. But from
that period until the present day the growth of State inter-
vention in the wage bargain has been phenomenal. Whereas -
-in 1890 the idea of a State-enforced minimum wage was
generally regarded as the suggestion of a visionary, a mad-
man, or at best of one ignorant of the laws of political
economy, to-day it has gdined a prominent place in academic
discussion and in the world of practical politics. With this
very marked change in outlook there has come a great
volume of wage legislation. In Australia and New Zealand
there are few persons with salaries of under £250 peér
annum whose wages are not regulated by some authority
external to the trade in which they are engaged. In all
the States there is a fixed legal minimum wage below
which no person may be employed, while numerous Courts -
and Boards fix wages for particular classes of workers.:
In Great Britain the Trade Boards Acts regulate the wages
of between one and a half and two million workers, and
agricultural workers and miners are protected by a State-
enforced minimum. At the end of the War, the wages of
the majority of workers were in some measure controlled
by the State, under the Wages (Temporary Regulation)
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Acts, for a period of nearly two years. In France in 1919,
the last date for which reliable information is available,
some 128,000 home workers were affected by the Minimum
Wage Act of 1915. Norway, Austria and Czecho-Slovakia
have all attempted in recent years to fix by law the wages
of home workers, and have passed legislation, although
the extent of its practical importance is uncertain. The
wages of home-workers have been legally fixed in Germany
since 1923. In the United States of America sixteen States
have attempted, and for a time succeeded, in regulating
by law the wages of the majority of women workers, while
in eleven of these States similar minimum wages are also
fixed for male minors. In Canada five out of nine Provinces
have established active wage-fixing schemes applicable to
women, and at least in British Columbia and Ontario,
these minimum wages now apply to nearly all the women
workers in the Province. Moreover, two other Canadian
States have passed laws, but have not yet taken the steps
necessary to put them into full operation. Finally; in 1918
and 1925 the Union of South Africa passed Acts which
introduced a considerable measure of wage regulation into
the Dominion, the extent of which it is at present impossible
to estimate.

Thirty years have thus seen the abandonment over the
greater part -of the civilised world of laissez-faire in the
settlement of wages. The objects which enticed men away
from the easy austerity of non-intervention are worthy of
more detailed consideration.



, CHAPTER II.
THE OBJECTS OF WAGE REGULATION.

THE challenge to non-intervention was sounded by idealists
from widely distant camps, and this fact has been reflected
in the diversity of methods by which State regulation of
wages has been carried out. Among their various aims
two predominate: the desire to improve the position of
the worker by raising his wages, and the desire to improve
the condition of society as a whole by the avoidance of
industrial unrest. The first manifestation of a desire to
help the worker was a movement to abolish * sweating,”
the attempt to raise wages over a wider field being a much
more recent development, The exact meaning of the term °
** sweating " is difficult to determine, partly because it has
changed considerably since its first use, and partly because
it is now a complex of vague ideas very generally held.?

1 The changing meaning of the word reflects the alteration in the public
attitude towards State wage regulation, As this attitude became more
favourable the term sweating was given a wider meaning. *“ It was
originally applied to a system of subcontract in certain industries in which
the middleman beat down the wages of the workers to the utmost extent
that the helplessness of the workers would allow.”® This use of the
word was common in the last years of the nineteenth century not only
in Great Britain, where it was so used by witnesses before the House of
Lords Committee on Sweating, but also in America.® In all the
examples given in the New English Dictionary for this period, a reference
to subcontract work is expressed or implied. It is defined as * employing
in hard or excessive work at very low wages especially under a system
of subcontract.” °*But others, on the contrary, maintained that sub-
contracting is by no means a necessary element of sweating, which con-
sists, according to them, in taking advantage of the necessities of the
poorer and more helpless class of workers, either by forcing them to work
too hard or too long, or under insanitary conditions, or for starvation
wages, or by exacting what some witnesses call an undue profit out of

» Cadbury and Shann, Sweating, p. I.
b As, for example, in Part II of the Report of the Bureau of Labour
Statistics of Illinois, dealing with the sweating system in Chicago.

8
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..As used to-day, it is roughly synonymous with the pay-
ment of “very” or “unduly” low wages, while some
couple with it the idea of employment under unhealthy
conditions, and often for very long hours. The crucial
terms, “ unduly "’ or “ very low,” are most generally taken
to mean less than a very low living wage, in itself a none
too precise concept, which as we shall see, expands and
contracts with changing economic circumstances, but
they are sometimes used merely to imply wages “ very
much lower than the normal rates prevailing throughout
the country.” 1 This is a more liberal interpretation of
the term, and it is significant that when economic con-

their labour.,”® The Committee on Sweating in their Final Report
were eclecticd and the connexion of home-~ or out-work with sweating
was maintained by the findings of various Committees inquiring into
sweating in Australia.e '

A new stage shortly emerged. A Committee of Inquiry in South Aus-
tralia in 1904 identified sweating with the payment of an “ unduly low
wage,” and this meaning was becoming increasingly popular, possibly
becaunse it is the definition of one usknown in terms of anothert By
1907 it was possible for opponents of sweating to maintain that the
term " applied to almost any method of work under which workers were
extremely ill paid, or extremely overworked,” while the sweater was
defined as * the employer who cuts down wages below the level of decent
subsistence, works his operatives for excessive hours, or compels them to
toil under insanitary conditions.” #  Greater precision is here given to
the term by the introduction of a living wage test, and this conception of
sweating was strengthened by the Select Committee of the House of
Commons in 1908, which defined it as * a rate which in the conditions
under which many of the workers do it [the work], yields to them an
income which is quite insufficient to enable an adult person to obtain
anything like proper food, clothing and house accommodation ., 4 . b

o Fifth Report of the Select Commiliee of the House of Lords on the Sweating
System (1890), p. cxxxiv.

4 They stated, ““: .. although we cannot assign an exact meaning
to ‘ sweating,’ the evils known by that name are shown in the foregoing
pages of the Report to be i— ‘ .

1. An unduly low rate of wages.

2. Excessive hours of labour. .

3. The insanitary state of the houses in which the work is carried on.
Ibid., p. cxxxv. ‘

e e.g. the Report of the Royal Commission in Victoria in 1884.

t The New English Dictionary states that to be sweated is to be * em-
ployed in very hard or excessive work at very low wages ; oppressively
overworked and underpaid.” ’ ’ ’

8 Clementina Black, Sweated Indusiry, p. 1.

b Report from the Select Commitiee on Home-Work, 1908, p. iii.

! Evidence of Mr, Wolfe, a prominent official in the British Ministry
of Labour, before the Committee of Inquiry into the Working and Effects of
the Trads Boards Acts, 1922, Question 94.
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ditions are unfavourable there is a reversion to the older
and narrower * sub-living wage * meaning. The desire to
stop sweating has been a strong factor in the development .
of State regulation of wages. Intervention to prevent
the evil receives almost universal approval even from the
strongest opponents of State interference in industry; and
while the elasticity of the term indicates a similar elasticity
in the popular notions of the extent to which State inter-
vention is justified, as propaganda the word has been of
the first importance.

The growing interest in the position of the *‘ submerged
tenth,” which was so marked from 1890 onwards, crystal-
‘lised round the anti-sweating movement, and was accom-
panied by a demand that the State should exercise its pro-
tective powers by declaring the payment of sweated wages
to be a crime.  As early as 1888 the demand for a minimum
wage was formulated by the miners in Great Britain, and
it was officially adopted by the Miners’ Federation in 188q.
At the same time attention was directed to the abnormally
low wages paid to certain classes of workers by the * new
unionism ”’ movement, of which the match girls’ strike
and the Dock strike of 1890 were the most arresting mani-
festations. The House of Lords Committee on Sweating
began its sittings in 1888, and after two years reported
that the evil could “ hardly be exaggerated.”? But the
Report conveyed the impression that the bad conditions
were largely the fault of the workers themselves?; and
while proposals were made in both Houses of Parlia-
ment to deal with the evil, no legislative action resulted.
Nevertheless public interest was aroused, and during the
succeeding years those interested in the welfare of the
unorganised and badly paid classes made serious attempts
to impress on the country the need for drastic action.
These efforts culminated in the Trade Boards Act of 1909.
The awakening of a ‘ social conscience” was not con-

t Fifih Report of the Select Commiltiee of the House of Lords on the Sweating
System (1890), p. CXXXV.

* This conclusion called forth a vigorous protest from Lord Dunraven,

the Chairman of the Committee, See House of Lords Debates, June g and
10, 18g0.
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fined to England. It is evident in the famous Encyclical
of 1891, on the Conditions of Labour, in which Pope Leo
XIII pronounced that the

** preservation of life is the bounden duty of each and all, and
to fail therein is a crime. It follows that each one has a right
to procure what is required in worder to live; and the poor
can procure it in no other way than by work and wages. Let
it be granted then, that as a rule workman and employer should
make free arrangements, and in particular should freely agree
as to wages; yet there is a dictate of nature more imperious
and more ancient than any bargain between man and man,
that the remuneration must be enough to support the wage-
eamner in reasonable and frugal comfort.”

In Australia the appointment of various Committees of
Inquiry and contemporary references in the Reports of
Factory Inspectors testify to the same uneasiness regarding
the wage conditions in certain trades. As early as 1884
a Royal Commission in Victoria had identified sweating
with home-work and subcontracting, and recommended
alterations in the Factory Acts. From that date there
was almost continuous interest in the anti-sweating move-
ment, which spread to the other Australian States. In
1890 a Bill was introduced into the Queensland Parliament
by Sir Samuel Griffith, with the object of giving legislative
recognition to the principle that workers should be paid
a wage adequate to maintain a reasonable standard of
life. In South Australia a Shops and Factories Commis-
sion was appointed in 1892 to inquire into the alleged
sweating of workers, and from 1896 onwards the Reports
of the Chief Inspector of Factories supply evidence of the
very low wages paid in certain trades, especially in the
clothing industry. During the same period inquiries into
sweating were conducted in Chicago, Massachusetts, and
New York.

Thus in the last decade of the nineteenth century there
was an almost universal attempt to investigate and remedy
the evils denoted by the term “‘ sweating.” Yet Lord
Askwith’s comment on the movement in England: “. . .
there was a necessity for a great deal of hard spadework
and some more or less sensational exhibitions and meetings



12 LAWS OF WAGE REGULATION.

before the Government or the public began to understand
that something should be done,” ! applies to almost every
other country. It was twenty years before the movement
initiated in 1890 bore fruit on any considerable scale.
Australia is a notable exception, and in the history of
action in support of a minimdm wage, as apart from the feeling
on.the subject, Australia holds the first place. But even
in Australia achievement lagged behind aspiration. . In
Victoria interest in the wages question flagged after the
Report of the Commission of 1884, but revived in 18go,
when the Chief Inspector of Factories issued a report on
the sweating system, confirming the existence of the evils
alleged. The matter was taken up by the press; and the
Report of a Parliamentary Committee of Inquiry which
was appointed in 1893, stimulated the formation of an
Anti-Sweating League in Melbourne. Finally, thanks to
the efforts of Mr. Alexander Peacock, later Prime Minister,
the Factory and Shops Act of 1896 fixed a universal mini-
mum wage of two shillings and sixpence per week. Still
more important was the provision in the Act for the appoint-
ment of Special Boards to determine wages in certain
trades. The wages thus decided upon were legally enforce-
able on all employers. It would be hard to overestimate
the importance of this Act, which not only encouraged
other States to interfere in wage bargains, but also largely
determined the form of that interference. The influence
of this legislation was very soon felt in the neighbouring
State of South Australia. It was found that Victorian
manufacturers were sending goods to Adelaide to be made
up, and then shipping them back to Melbourne, and this
action emphasised the bad conditions so constantly referred
toin the Reports of the South Australian Factory Inspectors.
In 1900, in the face of tremendous opposition, a Factories
Amendment Act was passed, establishing a fixed minimum
wage of four shillings a week, and authorising the establish-
ment in certain trades of Wages Boards on the lines already
adopted in Victoria. By 1900 Queensland had also joined
in the experiment of wage regulation, the Factory Act of
v Askwith, Indusirial Problems aud Disputes, p. 282.
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that year providing for a minimum weekly wage of two
shillings and sixpence for fifty-six hours. The feeling
against sweating ultimately resulted in the Act of 1908,
which introduced Wages Boards similar to those in South
Australia. ‘

In Great Britain State action was longer postponed.
Indeed, it was not until the Australian experiments were
.more than ten years old that those interested in the sweating
problem in the former country were encouraged to hope
that the evil might be tackled on similar lines. In 1898
Sir Charles Dilke introduced into the House of Commons
the first of a series of unsiiccessful Bills to provide Wages
Boards, but no real progress was made until 1906, when
the Daily News organised a Sweating Exhibition, which
led to the formation of an Anti-Sweating League. At the
same time various private investigations were made, and
books and articles were published advocating the institu-
tion of Trade Boards. Much of this renewed interest
must be attributed to the publication of Mr. Rowntree’s
Poverty in 1901, which translated into concrete terms the
prevailing vague ideas of a living wage. The expression .
in money of this itemised budget, which none could accuse
of generosity, provided a standard of comparison, and
vividly brought home to the public the low standard which
was enforced on many wage-earners. At the same time
the knowledge of the wages and conditions of work of
certain classes of workers was widely disseminated by the
publication of numerous private inquiries and by well- -
attended public meetings.2 :

In 1908 Mr. Aves, a Civil Servant, was sent out by the
Government to investigate the working of the wage-
regulating laws in"Australia and New Zealand.  His Report,
although more favourable to the new experiments than
might have been expected, insisted that the satisfactory
working of the laws was very largely due to the peculiarly
favourable economic conditions then riling in the countries

* Details of wages paid can be obtained from Sweating, by Cadbury
and Shann, Chapter II; Clementina Black’s Sweated Industry; Minimum

Rates in the Chasn-making Industry, by R. H. Tawney, p. 20 ; and Minimum
Rates in the Box-Making Industyy, by M. E. Bulkley, p. 30.
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concerned. For this reason, and because he anticipated
sericus administrative difficulties, Mr. Aves concluded
that while the establishment of Special Boards was desirable,
“ the evidence does not appear to justify the conclusion
that it would be advantageous to make the recommenda-
tions of any Special Boards . . . legally binding.” 1 Later
in the same year a Select Committee of the House of Com-
mons considered the problem of Home Work, and .the
possible remedies for the evils arising out of this institution.
After reviewing the then existing provisions relating to
the notification of Home Work in the Factory and Work-
shop Act, 1901, the Committee decided that * these pro-
visions of the existing law have failed to produce any
amelioration of the condition of home-workers . . ” 2
and concluded * that unless Parliament steps in and gives
them [the workers] the protection and support which
legislation alone can supply, the prospects of any real
and substantial improvement in their position and condition
being brought about are very small and remote.”s Wages.
Boards with compulsory power were recommended, and
in 1909, after a further attempt by Sir Charles Dilke, a
Government Bill was introduced by Mr. Churchill, which
ultimately became the Trade Boards Act of 1gog. This
Act was intended to deal only with sweated industries
where wages were ‘“ unduly low,” but by an Act of 1918
it was made possible to deal with wages in trades where
abuses were not glaring.

During and after the War, the movement for the abolition
of sweated wages and for endorsement by the State of a
more adequate wage standard gathered momentum. In
France the campaign in favour of the regulation of home
industries, which had been waged since the beginning of
the century, was at last crowned with success. Little
progress had been made until 1910, when the Reports of
the Ministry of Labour’s Committee of Inquiry became

1 Report on the Wages Boards and Industrial Conciliation and Arbilvation
Acts of Austyalia and New Zealand, by Ernest Aves. 1908. Cd. 4167, p. 125.

2 Report from the Select Commitice on Home Work, 1908, p. viii,

3 Jbid., p. xiii,



-THE OBJECTS OF WAGE REGULATION. 15

available.! These showed that in the lingerie trade 60 per
cent. of the workers who replied to the inquiry were receiv-
ing less than 16 centimes per hour, while in isolated districts
the hourly earnings were as low as 5 centimes. The Inter-
national Institute for the Diffusion of Social Experiments
agitated for the regulation of home work ; books on the
minimum wage were written,? and Consumers’ Leagues
were formed ; Bills were introduced and duly disposed of
in Committee ; but nothing effective was done until 1915,
when the Home Work Act was passed.3 The example of
France was followed in 1918 and 1919 by Norway, Austria,
and Czecho-Slovakia, where Home Work Acts, modelled
on the French plan, were adopted.

This speeding up of the wage regulation movement
during and after the War was also marked in America and
Canada. Here, again, the motive was a desire to raise
wages, which crystallised.round the demand for a living
wage for women. The first State to abandon the attitude
of non-intervention was Massachusetts. In 191I several
groups were studying social conditions, and, as a result of
their efforts, a State Committee of Inquiry was appointed
to investigate the position of working women. The Report
of the Committee roused public feeling, and in 1912 legal
provision was made for the fixing of minimum rates in
certain trades. Interest in the question spread, and by
1913 eight other American States had minimum wage laws.
Immediately after the war there was another burst of
activity, so that by the end of 1919 the number had grown
from eight to sixteen.4

Y Enquéte sur le Travail & Domicile dans Ia Lingerie. Ministéve du Tra-
vail et de la Prévoyance Social. The volumes dealing with the artificial
flower and shoe trades appeared in 1909 and 1911 respectively.

! e.g. R. Broda, La Fixation Legale des Salaives; P. Boyval, La Luite
conire le Sweating Sysiem ; B. Raynaud, Vers le Salaire Msnimum.

* For details of this Act see Section on France in Chapter V, .

¢ Although it may appear from the wording of the various American
Acts that the main object of the legislation was the promotion of health
and morals, this was not the case except in the very general sense that
it was realised that an increase in the wages of badly paid persons results
in better health. The reason for the stress laid upon this aspect of the
legislation is due to peculiar constitutional dificulties, See Note at end
0f Chapter VI,
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In Canada the desire to raise wages also found expression
in minimum wage laws. In the words of Dr. MacMillan, the
Chairman of the Minimum Wage Board of Ontario:

* The supporters of these laws have championed them on
the ground that they guaranteed and defined a wholesome
subsistence for a class of workers who are economically feeble.
They were not sought by those who are most directly to benefit
from them. No working women lobbied on their behalf- It
was the mental picture of a woman giving her life’s effort to a
task- which did not return her sufficient for food, shelter and
clothing, which stirred the public to resolve that such a thing
should not be permitted. . . . But there was another reason
for the attempt to prevent low wages. It was held to be very

. important both from the employers’ point of view and for the

general prestige of the Dominion that the relatively high stan-
dard of living in Canada should mot be undermined. Thus
people welcomed minimum wage laws as a rampart against the
advance of the destructive low wage. They thought it good
business to save the comparatively helpless from being forced
down below the line of decent subsistence. For how many
more might not follow her in her descent? *?

As in Massachusetts, the first stage was the formation of
groups to study social conditions. In British Columbia,
the possibility of a minimum wage law was discussed as
early as 1914, but nothing was done until 1918. In the
same year a minimum wage law was passed in Alberta,
and Ontario, Manitoba and.Saskatchewan followed suit.
Thus in many countries the relatively limited objective -
of preventing sweating encouraged social reformers to
challenge the doctrines of traditional economic science,
and to rush in where economists feared to tread. They
were accompanied in their advance by those who believed
that it was within the power of the State to promote indus-
trial peace by legislation. It was held that instead of
leaving strikes and lock-outs to be settled by a trial of
strength, in which the community as a whole is invariably
the loser, the State should attempt to adjust matters by
acting as arbitrator. As with the desire to prevent low
wages, the movement in favour of the use of compulsory

1 Minimum Wage Legislation in Canada and 3is Economic Effects,
by J. W. MacMillan, Intermational Labour Rew'gw, April, 1924.
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arbitration powers by the State was a growth of the last
years of the mineteenth century, while the initial action
again came from Australia and New Zealand. Unlike the
former movement, however, it has not been adopted with the
same enthusiasm in other States, and has only grown to
serious proportions in the countries of its origin.?

The years 1890 to 1894 witnessed for almost the first
time much bitter industrial strife in Australia and Néw
Zealand.? The most far-reaching in effects was the mari-
time strike of 1890, which, beginning in Melbourne,
developed into an All-Australia strike, and ultimately
spread to New Zealand. The strikers were beaten, and
within a short time asked for a conference to discuss terms.
This was refused by the employers, and the strike dragged
on for three months, The same stubborn attitude on the
part of the employers in the big mining dispute at Broken
Hill in 1892 caused a reaction in public opinion, which was
previously inclined to be hostile to the strikers, and led to
a realisation that the public interests were as likely to suffer
from a refusal to come to terms on the part of the employers
as by the initial refusal to work on the part of the men.
At the same time the repeated failure of strikes induced
Trade Unionists to regard more favourably the possibility
of attaining their aims by legislative measures. Attempts
were made in various States to introduce legislation

1 Tt is true that voluntary arbitration is now, and had been for long,
a feature of the industrial organisation of many States. Moreover numer-
ous Governments have so far recognised its utility and importance as to
make provision for the appointment of arbitrators where this is requested
by the parties concerned, or the constitution of a special board of con-
ciliators or arbitrators to which the disputing parties can refer. But the
Australasian experiments which ultimately led to widespread State regula-
tion of wages are a more fundamental interference than this., Resort
to the arbitration tribunals set up by the State is no longer permissive
but compulsory. Failure to observe the awards becomes a crime, punish-
able by fine or imprisonment. It follows that strikes, which are attempts
to obtain by force more than is given in the award, or lock-outs, which
are attempts in the opposite- direction, are alike prohibited. A fuller
discussion of the nature of compulsory arbitration will be found in
Chapter III, p. 32 et seq. -
_ % The best short account of the industrial disturbances of the time is
given by Mr. Pember Reeves in his State Experiments in Austyalia and
New Zealand, Vol. IL. A treatment of the subject from the opposite point
of view will be found in State Regulation of Labour and Labour Disputes
1 New Zealand, by H, Broadhead
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providing for voluntary arbitration. The first compulsory
measure which became law was that of New Zealand. A
Bill had been drafted in 1891, but the Upper House objected
to the compulsory clauses. After being passed three times
by the Lower House it was finally placed on the statute
book in 1894.* The Act provided for a Court of Arbitra-
tion and certain subsidiary bodies known as Conciliation
Boards. Disputes were to be referred to the latter in the
first instance, and only if no settlement was thereby obtained
were they to go before the Court, whose decision was bind-
ing.? Like the Victorian Act of 1896, the New, Zealand Act
is important because it was the first of its kind, and was
therefore largely used as a model by other States.

In New South Wales also an attempt to prevent strikes
was. the original reason for State intervention in the wage
bargain. There had been so many strikes in the late

“eighties that a Royal Commission of Inquiry was appointed
in 1890. At first a Conciliation and Arbitration Act was
passed, but as there was no power to enforce decisions,
it was ineffective, and was allowed to lapse in 1894. In
1899 a further Act provided for the setting up of courts in
which the Labour Minister was to act as Conciliator, but
in which the element of compulsion was again absent.
This also proving inadequate; an Act of Igor set up a
Court of Arbitration, the awards of which were legally
binding, State regulation of wages was introduced for
similar reasons in West Australia, which had also been
affected by the labour troubles of the nineties, and was
impressed with the success of the New Zealand legislation.
Accordingly an Arbitration Act was passed in 1900,3 fol-
lowing to a large extent the machinery of the Act of 1804.
In two other States the original cause of intervention in
wages was reinforced by this desire to stop strikes. As
early as 1892 a Court of Conciliation had been set up in
Queensland, but the compulsory powers which are of the
essence of State regulation were not introduced  until

1 Indusivial Conciliation and Avrbitvation Act, 1894
# Further details of the legislation will be found in Chapter IV.
3 Industrial Conciliation and Avbitration Act, West Ausiralia, 1900,
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1912, although they had previously been demanded by the
Labour Party. In that year there was a big general strike
in sympathy with the attempt of the tramway workers
to obtain an award fr'm the Federal Court, and this turned
the scale in favour of tompulsory arbitration. Similarly
in 1908 strikes and lock-outs against the determination of
a Wages Board were prohibited in South Australia. Four
years later an Arbitration Court was constituted. _

In no case was the desire to put an end to industrial
disturbances more marked than in the origin® Common-
wealth legislation. By the Constitution Act of 1goo the
Federal Parliament was given power to legislate with regard
to ' conciliatiogp and arbitration for the prevention and
settlement of industrial disputes extending beyond the
limits of any one State,” and this power was made use of
in the Commonwealth Conciliation and Arbitration Act
of xgo4.

These organisations, created to maintain industrial peace,
rapidly developed into bodies exercising wide powers of
control over the wages to be paid in many fields of industry.
This eventuality does not appear to have been clearly
foreseen, to judge by the Iack of instructions in the relevant
Acts regarding the principles which were to guide the
arbitrators in making their wage decisions. Only by
degrees was it realised that the majority of industrial dis-
putes were disputes about wages. As experience began
to show that the Arbitration Courts were not merely
bodies called upon to give wages decisions in a few isolated
cases, but were important economic tribunals, constantly
regulating the conditions of work of thousands of employees,
there was a series of attempts on the part of the judges
to formulate principles for themselves, or to obtain some
ruling from Parliament on the subject.! Of recent ‘years
there has been a tendency for the two main objects of inter-
vention in wages to be closely connected in practice, so that
it is sometimes difficult to distinguish the two. The con-

! Vide Chapter XII, p. 265 ef seq. The growing influence of the power
of the State, acting through the judges of the courts, is reflected, during

the early years of this century, in various newspaper attacks on wage
decisions, and on the iudga who made them,
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necting link has been the conception of the living wage.
It has already been shown how the attempt to aftach a
more precise meaning to the term *sweating” led to the
emergence of the living wage theory” If the wage to be
paid was not to be determined by the unregulated forces
of supply and demand, it was necessary to seek some new
standard based on what was generally considered a desir-
able wage, and the “living wage ” concept supplied this
need. “At the same time the living wage has become a
matter of Practical politics in those _systems which have
for their object the prevention of industrial disputes.
Judges have held that * One cannot conceive of industrial
peace, unless the employee has secured to him wages suffi-
cient for the essentials of human existence.” @ The same
view has been expressed by a Judge of the South Australian
Court :

I have heard one capable observer say that, so far as he
could see, the main function of Industrial Courts was to give
the wage eamers just enough to keep them quiet. Such an
attitude is conceivable in the very early days in the history of
an Industrial Court, but as the institution develops and prece-
dents broaden, an Industrial Judge is driven towards the goal
of a coherent and enduring body of principles if he is to ensure
industrial stability.” 2

Foremost among this body of principles has been the doc-
trine of the living wage, and the later history of the Courts,
as of the Wages Boards, has largely been the history of an
attempt to define this conception.

It has sometimes been said that two other motives have
induced States to regulate wages. The first of these is
stated to be the desire to increase population, the second
a desire to encourage the organisation of capital and labour
within certain trades. On examination, however, it does not
seem as if either of these aims has been very important.
The second of the two probably rests upon a misappre-
hension. In support of the theory, the New Zedland Act

3 H. B. Higgins, A New Pyovince for Law and Order, p. 6. Mr. Higging
was the President of the Commonwealth Court from 1907 to 1920.

2 Jethro Brown, in Australiar Economic and Political Studies, edited
by Meredith Atkinson, p. 219.
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" of 1894 and the British Trade Boards Act of 1918 are
quoted. It is.true that the New Zealand Act of 1894 is
called ah * Act to encourage the formation of industrial
unions and associations,”” but it is clear that the real object
was not to encourage unionism for its own sake, and in
fact the clause was omitted: from the amending Act four
years later. The discussions which preceded the passing
of the Bill and the* testimony of the author of the Act
make it clear that its real object was industrial -peace.
But it was felt at the time that the best way to easure
this was to work through duly accredited unions, which
might be given a sense of responsibility by official State
recognition. So also, wlile the British Trade Boards Act
of 1918 may be applied to any trade by the Minister of
Labour “if he is of opinion that no adequate machinery
exists for the effective regulation of wages throughout the
trade,” he must also have * regard to the rates of wages
prevailing in the trade.” This emphasis on the lack of
‘“ adequate machinery ” is sometimes cited in support of
the view that the object of the Act was the encouragement
of organisation. It seems more accurate to regard it as
the meeting-point of the two movements already discussed.
On the one hand, there was, towards the end of the War,
much talk of a reconstructed England, and in the sphere
of wages this took the form of a demand that the worker
should be guaranteed a reasonable standard of living.
It was found that the Trade Boards Act of 1909 was useless
in furthering this aim, as its basis was too narrow to allow
of its extension to those trades where the wages paid could
not be described as sweated or unduly low, as compared
with those in other industries. On the other hand, there
was at the same time an attempt to ‘‘ secure a permanent
improvement in the relations between employer and work- -
men,” an attempt, in fact, to ensure industrial peace.
To this end the Whitley Committee was appointed to
“ recomnftnd means for securing that industrial conditions
affecting the Yelations between employers and workmen
shall be systematically reviewed hy those concerned, with -
a view to improving conditions in the futuré,” The Com-
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mittee emphasised the importance of developing a relation-
ship between employers and employed, on something other
than a cash basis, and insisted that ‘‘the work-people
should have a greater opportunity of participating in the
discussion about the adjustment of those parts of industry
by which they are most affected.” This could be attained
by an extension of collective bargaining methods, or by
an increased use of Trade Board machinery whereby the
two sides were brought together to discuss wages problems.
The Committee favoured the former idea, as being the more
permanently satisfactory, but recognised that this was
only possible where trades were well organised. They
therefore recommended that in those trades which satisfied
this condition the now well-known Whitley Councils should
be set up. For the less well-organised industries, recourse
was to be had to the Trade Boards Act. Before this could
be done, it was necessary to pass an amending Act, which
not only permitted the extension of the machinery to
non-sweated trades, but also gave greater power to the
Trade Boards in the hope of fostering the feeling of respon-
sibility and common interest, on which the Whitley Com-
mittee had laid such stress. Thus here too, it seems reason-
able to suppose that the object of the resulting increased
State regulation of wages was not the encouragement of
unionism per se, but that it was an extension to still wider
fields of the already existing attempts to secure industrial
peace and to raise wages.

It remains to deal with the suggestion that wage regula-
tion by the State has been brought about with a fourth
object ih view, namely the encouragement of the growth
of population. Itis true that if a State required an increase
in the population, one way of securing this might be by
guaranteeing to a worker that as his family increases, so
* will his income, and the series of social experiments to
which the name of Family Endowment has been given
has been pointed to as an example of wage regulation with
this object in view. Certainly Mr. McGirr, in introducing
a Motherhood Endowment Bill into the Legislative Assembly
of New South Wales in 1921, stated that * Motherhood
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Endowment is based on the fact that we want to populate
Australia ”’ ; but this seems to be an isolated opinion, and
it is significant that the introducer of the same Bill in the
Upper House merely said that it was an extension of the
Arbitration system. This latter view is supported by the
sequence of events before 1921. In 1919 the high level
of the Cost of Living Declaration of the Board of Trade
had caused uneasiness, and had raised anew the question
of the size of the average family which was to be main-
tained by it. In order to overcome the difficulty of over-
paying the family of less than normal size, and of under-
paying the large family, a scheme of family endowment
was proposed in the Maintenance of Children Bill in that
year. This failed to pass, and the 1921 Bill shared its fate.
It is, however, important to note that the first Bill dealt
with wages, being really an extension of the arbitration
system, whose object we have already discussed; while the
second was not in reality concerned with wages at all, for
it was proposed to make the payment to the mother, and
to raise the sum required by means which did not involve
a direct interventionsin the wages system. Hence it does
not seem justifiable to quote New South Wales as an
example of State regulation of wages with the idea of
encouraging the growth of population. Nor can the example
of France be urged with any more success. A system
of Family Endowment, closely connected with the wages
system, has now been in operation for over five years,
and concerns some two and a half million wage earners,}
but it is not wage regulation. In the majority of cases it
is merely voluntary and when it is in effect obligatory,?
the State does not require that a certain minimum wage
shall be paid to any particular worker ; it merely insists
that workers with families shall receive more than those
without, and is indifferent to the level of the basic wage.

! An exccllent description of the system in France is given by Paul
Douglas, Family Allowances and Clearing Funds in France. Quarierly
Journal of Economics, February, 1924. Vide also Family Allowances,
a study published by the International Labour Office.

! By an Act of 1922 the payment of wages on a family basis is obligatory
on firms applying for Government contracts. ’

w.S. -
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In some respects it is comparable to a form-of insurance
against parenthood ; in others it is a form of taxation.?
But in neither event can it be regarded as State interference
in wages in the sense in which the phrase is used in this
study.? o

While it would be rash to eliminate the population
motive from those which have led to the breakdown of the,
laisséz-faive attitude towards wages, its influence has been
in no way comparable to that of the two movements dis-
cussed earlier in this chapter. It is to a desire to raise the
wages of the less fortunate sections-of' the community
and to an attempt to secure industrial peace, that the praise
or blame foy the existing extent of State regulation of wages
must be attributed.

1 See my paper on The Economics of Family Endowment, in Economica,
June, 1925, . .

2 Jt is indeed ever doubtful if the family endowment movement in
France was as closely connected with the population motive as has been
maintained. - Miss Rathbone says (The Disinheyited Family, p. 199):
‘* Although the motives that have led so many employers to adopt the
system of family allowances have been partly humane and partly econ-
omic, there is no doubt that the hope of increasing the birth rate and
the survival rate have played a great part; perhaps the chief part.”
From her own account of the growth of the movement, however, it
seems that it originated in Grenoble as a result of a series of discussions
at a local society, regarding the difficulties of workers with large families,
and that the practical plan to alleviate this was adopted at the Etablisse-~
ments Joya, which was already famous as a centre of social experiments.
There seems nothing to show that the family endowment system was
introduced here with any conscious idea of filling the “ empty cradle,”
and its extension to other firms in the district seems to have been the
result of a demand on the part of the workers concerned for wages con-
ditions as good as those at Maison Joya. The origin of the movement in
other trades is more obscure, but it seems clear that the desi_re to do
something to meet the hardships due to the rapidly rising prices, and
the wish to prevent widespread dissatisfaction of the workers, was even.
more important than the desire to encourage population.



CHAPTER III.

THE METHODS ADOPTED.
The Fixed Mipimum Wage—The Board System—’l‘lie Arbitration System,

Any attempt to, discuss in detail the problems of wage
regulation must be preceded by a description of the various
systems in force in the different countries. There is at
present no one source from which all the releVant infor-
*mation as to the existing laws can be obtained, and it
seems useful therefore to give here a concise account,
in barest “butline, of those facts a knowledge of which is
necessary in order ta appreciate the arguments of later
chapters. For convenience of exposition, the methods of
enacting minimum wages have been divided into three
main groups. In what follows, reference will be made to
them under the titles of the Fixed Minimum Wage, the
Board System, and the Arbitration System. The point
common to all these methods is the legal enforcement of
the rate decided upon, whether it be stated in an Act of
Parliament, decided upon by the representatives of a trade,
or awarded by a third party. In all cases the State makes
itself responsible for enforcing the payment of the wage,
either by the institution of criminal proceedings for non-
payment or by recourse to other sanctions.? This is the
difference between the wage decision of an English Whitley
Council, and an Industrial Agreement made between two
unions in New Zealand, and registered with the Arbitration
Court. Moral obligation is no longer relied upon as an
adequate force.

TrE Fixep MinmMuM WAGE.
 Where the Fixed Minimum Wage method prevails, the

wage payable is stated with greater or less precision in the
% For details of the methods adopted, see Chapter VIII below.
25
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Act 1tse1f and the scope of its operation defined. That is
to say, it is laid down whether the Act is applicable through-
out the State, as in New .South Wales, or whether it is
restricted to a particular district, as in South Australia,
where the operation of the Factory Act does not extend
beyond the metropolitan area. So also will it be stated
whether certain industries are to be excluded, or whether
the Act applies to all trades in the country. Thus in
Queensland, pastoral and agricultural industries, miners
and colliers are excluded. The Fixed Minimum Wage is
adopted in Arizona, Utah, Porto Rico, the Argentine, and
formerly in Alberta, and is found in the Factory Acts of
all the Australian States and of New Zealand. While
this method is essentially inflexible, in that only one rate
is applicable to large groups of people of very different
capacities who may be employed on different work, for a
varying number of hours, attempts are yet made to adjust
the wage to be paid to the experience of the worker. Queens-
land furnishes one of the best examples of this adjustment.
Under the Factories and Shops Acts, 1900-1920, it is pro-
vided in Part VII, Section 45 (r); that every employee
under twenty-one is entitled to receive 7s. 6d. per week
during the first year of employment, and thereafter an
annual increment of not less than 2s. 64. for the next five
years, while persons not under twenty-one with not less
than four years’ experience are to receive a minimum weekly
wage of 17s. 6d. for the first year and 20s. for the succeed-
ing years. Special rates are also fixed in the same Act
for persons under twenty-one who have experierice, and
for those over that age who have none. Similar, though
less detailed, provision is found in the Factory Acts of New
Zealand, Tasmania, and West Australia. Differentiation
according to trades is very rare under the Fixed Minimum
Wage method, and as a rule no account is taken of special
circumstances.! New South Wales is typical of the general

1 Except in Tasmania, where a speclal rate is fixed for laundry workers,
In the Argentine by an Act of November 29, 1923, the province of San
Juan is to be divided into two parts, and in each workers are divided into

three groups, for each of which a different Fixed Minimum Wage is pres-
cribed. Special minima are also fixed in the Act for workers pasturing
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form in enacting that: ‘“ No workman or shop assistant
shall be employed unless in the receipt of a weekly wage
of at least four shillings a week.,””* Before leaving this
method it is worth noting that there is a very wide diver-.
gence between the wages thus fixed. These range from
a minimum of two shillings and sixpence a week payable
in Victoria, to one of ten dollars in Arizona, or thirty-five
shillings in Western Australia.

THE BOARD SYSTEM.

The second method of regulating wages is the Board
System. The essential feature of this scheme is that it is
based upon industries, and the control of "what the ‘wage
shall be rests to a large extent with the trade itself. The!
members of an industry are legally forced to form a Board,
equally representative of employers and workers, under a
Chairman elected by themselves or appointed by the State.
The wage which is decided upon by this body will be issued
as a Determination of the Board, and after a prescribed
lapse of time, during which persons affected may raise
objections, it becomes enforceable on all employers in the
trade and in the district in which the Board has power to
regulate wages. The Board System in this simple form is.
found in Victoria, South Australia, Tasmania, Great Britain,
Norway, Czecho-Slovakia, Austria and South Africa.? The
procedure at the meetings of the Boards differs greatly from
that under the Arbitration System. Asa rule, one side or the
other brings up a point, which is discussed by both parties,
and unless agreement is at once reached, the sides adjourn
for private conference. Itis at this stage that the Chairman
or official Secretary performs his most useful functions.
It is for him to interview both parties, and endeavour to

cattle outside the irrigated areas, and for workers employed on public
utility undertakings. :

2 Faclories and Shops Aci, 1912 (New South Wales). PartIII, Section 65.

® Under the Regulation of Wages, Apprentices and Improvers Act 1918,
whereby the Governor-General may appoint Wages Boards consisting
of at least three members, for trades in which the prevailing rate of wages
is exceptionally low. Some seventeen local Boards have been set up,
but their importance has been negligible, [Official Year Book, Union
of South Africa, 191020}
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discover how much each is prepared to concede. He must
discuss the points at issue with both sides, and persuade
them to adopt a conciliatory attitude. The full Board
then will meet again, and if possible come to an agreement.
If, after several adjournments, it becomes clear that neither
side will give way, it is necessary for the Chairman to
give his casting vote. In practice he refrains from doing
so as long as possible, and the success of a Board can often
be judged by the rarity of the ocecasions on which the
casting vote is required. The mere knowledge that the
Chairman may vote for the other side is often enough to
prevent the workers or employers from unduly prolonging
the proceedings, or from adopting an uncompromising
position! When a question is virtually decided by the
Chairman in this way it is sometimes said that the Board
system approximates so closely to the Arbitration system
as to be practically indistinguishable from it. But this
is not the case, for a Board chairman must persuade at
least one side to vote with him. Unlike an arbitrator, he
cannot give a decision with which neither side agrees. This
is indeed the fundamental difference between the Board
and the Arbitration systems. In the former only discussion
and conciliation is used ; in the latter the two sides plead
their case before a third party who alone can give a de-
cision.

The Board System does not always assume a simple form.
There is another variety of what is essentially the same
method, which is found in the United States and in Canada,
where the Boards differ from those already described in the
degree of control exercised over their activities. Even the
simple Boards are always subject to the ultimate control of
some external authority. This body may be the Department
which is responsible to Parliament for the administration of
the labour laws, or a Court of Arbitration which acts asa
Court of Appeal from the decision of the Board, or a specially
constituted Court which acts as a co-ordinating body for

1 For further details as to the actual proceedings of a Board, see R. H.
Tawney, Minimum Rates in the Chasn-making Industry, Chapter III,
and Dorothy Sells, The Brstish Trade Boards System, pp. 18-27.
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the various Boards, or in the last resort the ordinary Courts
of Law which are charged with the duty of interpreting
the Act and administering punishment for non-compliance.
The degree of control varies very considerably from country
to country. In Tasmania the Boards are virtually inde-
pendent, and from this state of affairs there is gradual
transition through stages of increasing control to the Ameri-
can position. In Canada and the United States it is usual
to appoint a Permanent Commission, or to delegate to
some existing authority such as the Labour Department
of the State, the power to intervene in wages. Having
satisfied itself as to the necessity of intervention, it is the
duty of this body to fix minimum wages, and for this
purpose it usually sets up a Wages Board, constituted in
the same manner as a simple Wages Board, that is to say,
equally representative of employers and workers. Alter-
natively the central authority may proceed to fix wages
by means of more or less informal conferences with the
representatives of the trade concerned. In three Statesonly
is the appointment of these Boards compulsory,! but in
practice they are almost always set up. The usual pro-
cedure is for the central authority to request the Board
to determine what is a living wage which should be paid in
the industry concerned, and when a decision is reached by
ordinary Board methods, that is to say by discussion followed
by a vote, this is forwarded to the Central Commission as
the recommendation of the Board. It is then reviewed by
the Commission, which may approve, disapprove, or amend
it, or may re-submit it to the same or another Board. If the
recommendation is adopted, the central authority may call
a Public Meeting, where the matter will again be discussed,
or it may at once declare it to be the legal minimum wage,
the practice in this respect varying from State to State,
While in general the central body substantially adopts
the recommendations of the Wages Board, or makes only
minor alterations, the fact remains that not only the initia-
‘tive,” but also the final power lies with the Commission
or Government Department. Even in those cases where

1 j.e. ip Massachusetts, Kansas, and Wisconsin,
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the appointment of a Board is compulsory, the freedom
. of the Commission as to the making of the final decision
is in theory in no way impaired. This raises the question
as to whether the methods usually adopted in America and
Canada should justifiably be grouped under the Board
system. It was stated above that the essence of this
system was that the trades themselves are entrusted with
the determination of the minimum wage, and it may there-
fore be argued that this final supremacy of the Commission
destroys the reality of the Board System in the countries
‘under consideration. On the whole, however, it seems
more convenient to regard them as ™ limited boards ” than
to deal with them separately or as part of the Arbitration
System. The method of fixing the wage in the first instance
is essentially one of discussion, in which the parties meet
together to exchange views. There is no procedure similar
to that before an Arbitration Court, in which one party
files a claim against another, and argues it in the presence
of a Judge. This is more especially the case when the
central authority, as in some Canadian States, practically
co-opts representatives of the trade under consideration
to act with it in determining the appropriate rate. More-
over, as will be shown in Chapter IX, even where there is
disagreement as to the proper wage between the represen-
tatives of the trade and the Central Commission, cases
are more frequently referred to the original Board for
reconsideration, or to another Board consisting of other
representatives of the trade, than settled arbitrarily by the
central authority. In many cases also this last body
numbers employers and workers among its members.
Finally, it must not be forgotten that in fact the wage recom-
mended by the Wage Board is almost invariably adopted,t
for all circumstances combine to render this the simplest,
and probably in the long run the most satisfactory, course
open to the Commission, which has usually neither the
time nor the specialised knowledge to reopen the whole
question. Thus it is safe to say that the biggest part in

} Vide infra, Chapter IX, p. zi6,
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deciding the wage is played by the members of the tiade
concerned. :

There is yet another reason why it is more convenient
to group the Canadian and American experiments under
the Board System. Under Arbitration, the initiative
comes in the first instance from workers or employers
themselves, and the Judge, who here represents the central
authority, can only take the initiative if he is convinced
that a strike or lock-out has taken place or is impending.
Under the method here considered, the central bodies are
instructed to make inquiries into the conditions in various
trades, and if the wage conditions are unsatisfactory, they
are to proceed to fix or alter the minimum wage. There
is no need to wait for an industrial dispute, and as a rule
the workers dealt with under the Canadian and Arnerican
legislation approximate much more to the members of the
Board trades in Great Britain and Europe, than to the
highly organised and independent workers who are covered
by the Arbitration laws in Australia. It must be admitted
that in the last resort there is no hard and fast line to be
drawn between the Board and the Arbitration Systems.
Under the former there is merely a more definite attempt
to get an agreement by consultation with the members of
the trade concerned, and as a result there is a greater
likelihood of compromise. In these circumstances it seems
justifiable to regard the American methods as belonging to
the Board type, especially when it is remembered that
even a Simple Board is subject to some degree of centfal
control.

A third variety of the Board System is found in France,
where the work of fixing rates is split up between two Boards,
the Comité de Salaires and the Comité d’Expertise. The
former body decides upon the hourly rate, the latter deter-
mines how long it takes to make various articles, and what
piece rates will yield the time rate as fixed by the Comité
de Salaires. The French method of electing the Board
members also differs from that generally adopted under
the Board system.! But all three types have many features

3 Details of the French method will be found in Chapter V.
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in common, and it is possible to group them together for
the purposes of the following discussion. There is con-
siderable difference as between various Board systems in
the interpretation placed on the word * trade.” In Great
Britain and in Australia there is a tendency to split up
industries very carefully, and to have several Boards deal-
ing with cognate trades. In Canada and America, as a
general rule, many different trades are grouped together
under the one heading of “ Manufacturing ** or * Mercan-
tile ” industry. Itisclear that as the number of non-related
trades dealt with under one Board increases, the method
becomes less and less.like the pure Board system, the
essence of which was that the members of the trade itself
played a very large part in determining the wage which
was to be fixed.

THE ARBITRATION SYSTEM.

The third method of regulating wages is the Arbitration
System. Australia is the traditional home of this kind of
legislation, although there have been short-lived experi-

.ments in Great Britain and Kansas. This method may
take several forms, of which Arbitration and Conciliation
as practised in Australasia are the best known. Arbitration
itself is of two kinds, voluntary and compulsory, but it
is the latter alone which concerns the student of State
wage regulation. The first form is found in the Act of
1896 in Great Britain, which permitted the Board of Trade
to take steps to promote the amicable settling of disputes,
and for this purpose to appoint an arbitrator if so requested
by both parties. The Act contains no compulsion on the
parties to attend, or to submit to the award rather than
to strike, and there is no provision for the extension of the
award to other firms not originally engaged in the dispute.
There is indeed in this kind of arbitration nothing funda-
mentally different from the position where two parties
agree privately to the settlement of a dispute by a third
person binding themselves to abide by the decision. The
fact that the State facilitates recourse to arbitration by
the provision of a recognised body to whom the parties
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may apply does not warrant the inclusion of this kind of
interference in wages in a discussion of State regulation of
wages. For the essential features of compulsory arbitra-
tion are two in number. The first is the existence of a
permanent Court of Arbitration, which deals with disputes
either itself or through Deputy Courts; the second is the
legal obligation on both employers and workers to submit
to the Award of a Court and to refrain from endeavouring
to obtain different terms by resort to direct action during
its currency. Compliance is enforced by the imposition
. of penalties in respect of strikes and lock-outs. In certain
States employers and workers are not only bound to submit
to an award once it has been made; they are also forced
to refer any dispute to the Court of Arbitration and to
abide by its decision. State arbitrators are sometimes
given power to summon before themselves the parties to
a dispute in any, or in certain specified, trades. As a general
rule cases are brought to the notice of a Court on the initia-
tive of the persons concerned. Practice in this respect
differs from State to State, but everywhere the parties are
bound to accept the decisions of the Court, and are guilty
of punishable offences for attempting by industrial dis-
turbance or otherwise to evade the full terms of the award.
In this way the State makes itself responsible for forcing
employers to pay the wages which the Court has declared
payable in any industry. Such conditions are found in
New South Wales; New Zealand, West Australia, South
Australia, Queensland, and the Commonwealth of Australia
as a whole; and until recently similar legislation effectively
existed in Kansas. There are probably as many variations
of type within the Arbitration group as were found. under
the Board System. As a general rule the Court consists
of a Judge who has attained a high position in the ordinary
Courts of Law, who may sit alone to deal with cases, or
who may be assisted by another Judge, or by assessors.
‘These are persons, usually two in number, who are appointed
by the two parties to the dispute, and who give assistance
on technical points.

When a dispute arises, the case may in some States be
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taken direct to the Court; in othersit must be referred in
the first instance to a Board of Conciliation, whence it is
referred to the Court if no agreement is reached. The
hearing of disputes often occupies much time, and both
sides usually employ lawyers to work up the cases for them,
although in Australia lawyers themselves may not as a
rule plead in Court. The matters which may be dealt
with in an award are numerous, and the powers of a Court
are generally much wider than those of a Board. The
award finally pronounced by the Judge may apply only
to those members who were the original parties to the dis-
pute; orit may by special decree or otherwise be extended
to and bind all persons engaged in the trade concerned in
the district defined by the Court. While an award is in
operation no strike or lock-out against it may take place,
and though in some States it is provided that no award
may be altered within a given period of time, in most cases
the parties are not prohibited from bringing the issue before
the Court at a later date. Sometimes the decision of the
Court is final, sometimes there is the possibility of an appeal
to the full bench of all the Judges of the Court.

As a rule the Arbitration System works through regis-
tered unions. It is clear that penalties for striking can
be more easily enforced if there exists some body who can
be held responsible for the action of workers. Hence as a
rule the Arbitration Acts apply only to workers’ unions
which are registered, and whose registration may be can-
celled if they fail to comply with the award of a Court.
As cancellation involves the withdrawal of State support
in enforcing awards against employers, there is a consider-
able inducement to workers not to take action which involves
cancellation. In certain States, however, the Act applies
to all unions whether reglstered or not.

Voluntary Conciliation is outside the scope of this book,
but when it is brought closely into relationship with the
Arbitration System by the adoption of various devices it
becomes of considerable importance in the study of wage
regulation by the State. In certain States, before a dispute
can be brought before the Arbitration Court, it must be



THE METHODS ADOPTED. 35

referred to a.Conciliation Council or Board. Such a body
usually consists of a Special Conciliation Commissioner,
who may or may not be assisted by representatives of both
sides. The significant feature lies in the fact that if an
agreement is reached by this procedure it can be filed with
the Court, and is thereby. created an Award of the Court
for the purposes of the Act. That is to say, penalties can
be enforced against persons engaging in a strike or lock-out
while the Agreement is operative, and the State will pro~
secute cases of non-payment of the agreed wage. This
principle underlies the Conciliation Councils and Committees
of New Zealand,.Queensland, New South Wales, and is to
be found in the Labour Disputes Committees of New
Zealand and the Compulsory Conferences which can be
called under the Arbitration Acts of the Commonwealth
of Australia. In some States the Arbitration Court is
empowered to extend such an agreement to firms which
were not parties to the original dispute, but this power is
usually carefully limited, and can be exercised only after
full inquiry into all the circumstances. Yet a third varia-
tion of the Arbitration method is found in the provision for
the making of Industrial Agreements. These Agreements
may be made between certain defined groups of employers

. and workers, usually unions or associations registered under
the Arbitration Acts. If filed with the Court; such an
agreement is regarded in the same way as one arrived at
under a Conciliation Commissioner; and a breach thereof
constitutes a punishable offence.

At this stage it may well be asked whether the last two
types of wage fixation, which have been considered under
the heading of Arbitration, ought not more properly to be
included under the Board System, for the process whereby
the wage is fixed is essentially one in which the members
of the trade playa large part. This fact must be admitted,
and the argument for a grouping under the Arbitration
System rests rather on grounds of expediency than of
logic. The Industrial Agreement, whether arrived at
privately or before a Conciliation Commissioner, is always
found with the Arbitration System, and only in Tasmania
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does it exist side by. side with the Board System. It is

administered through arbitration machinery, and relies on

the same sanctions for enforcement. Unlike the Board

method, it not only enforces a minimum payment on

employers, but also prevents workers fram forcibly attempt-

ing to obtain a higher wage. If a dispute occurs as to the

interpretation of the Agreement, or if its terms are ques--
tioned, there is no provision for its reference to a body

representative of the trade, but it will go before the Court

as an industrial dispute. Frequently such an Agreement

is only reached because it is known that disagreement

means a reference to an arbitrator. It is in reality a device

for reducing the number of cases which are brought before

the Court, and is recognised as such in States where it is
provided that no dispute may be dealt -with by the Court

until it has been before a Conciliation Commltteg.. In such

circumstances it is merely an economy of timeé. td provide

that a settlement so reached shall rank as an award of the

Court, and if this is so, it seems logical to extend the privi-

lege to agreements which are made before, the case gets
even as far as the Conciliation Committee. It is for these
reasons that the Industrial Agreement, however arrived at,

will here be treated as a form of the Arbitration method
of fixing wages.

Before we leave the subject of the methods whereby State.
regulation of wages is effected, one further development
must be noticed. Of recent years an additional body
with special wage-fixing powers has been set up in New’
South Wales and South Australia. This body is in part a
further specialisation of the Arbitration method, in part a
reversion to the Fixed Minimum Wage. It is a specialisa-
tion of Arbitration, because, acting as an integral part of
that system, it performs the specialised function of deter-
mining what is the living wage at any time, a function
which was formerly indifferently carried out by the Court.
It has been evolved to meet the need for some principle
to guide the decisions of the Court of Arbitration, and the
acceptance of the living wage as that principle. On the
other hand it is a reversion to the FixedsMinimum Wage
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‘method in that”it prescribes a flat rate of wages for all
trades which are regulated by either of the other two
methods. Once such a body has made a Living Wage
Declaration, no lower wages may be fixed by any authority
whatsoever, while in those trades where awards or deter-
minations had previously been made for a rate less than
the declared figure, it is provided that this old wage shall
automatically be replaced by the new official living wage
figure ; and this may result in fixing a flat rate of wages for
a large number of industries.



CHAPTER 1V.

WAGE REGULATION IN AUSTRALIA AND
NEW ZEALAND.

New Zealand—West Australia—Victoria—Tasmania—Queensland—
New South Wales—South Australia—Commonwealth.

THE previous chapter contained a general description of -
the various methods of wage regulation adopted by différent
States. It is now necessary to discover "exactly, which
methods have been adopted in particular countries. It
is only fitting that such an inquiry should deal first of all
with Australia and New Zealand, where the pioneer work
was done, and where the greatest amount-of experiment
has taken place.! An observer of conditionsin these States
is at first apt to be confused by the complexity of the organ-
isations created to deal with wages, and by the apparent
anomalies and inconsistencies. This sense of confusion
will be much reduced by bearing in mind the following
summary of the facts. In the first place it is important
to note that in each Australian State and in New Zealand
there is a fixed Minimum Wage. In addition to this the
various States have adopted further machinery for regula-
ting wages. In New Zealand and West Atstralia the
Arbitration method alone has been introduced, while
Victoria and Tasmania have adhered to the Board System.
In Queensland there is a combination of the Board and the

1 Since this chapter was written three articles on Wage Regulation in
Ausiralia and New Zealand, by Dorothy Sells, have appeared in the Inter-
naisonal Labour Review of October, November, December, 1924. The
Report by Paul S. Collier on Wags Regulation in Austyalasia, which was
printed in the Fourth Report of the Factory Investigating Commission, New
York, 1915, gives an excellent description of the methods in force up
to 1915.

38
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Arbitration methods, while in South Australia and New
South Wales, in addition to these two systems, there exists
also an ad hoc body charged with the duty of declaring a
living wage. Finally, the Commonwealth of Australia has
set up a Court to deal with industrial disputes which extend
beyond the boundaries of any one State, and since 1921
also provides for the formation of Boards to deal with
similar disputes. The possibilities of conflict between
different authorities are numerous, and will be touched
upon after the position in each State has been examined
in greater detail

NEw ZEALAND.

~New Z¢aland, in 1894, passed the first Compulsory Arbitra-
txon,Act,.whfch Laid the foundation of so much of the wage
regulation whilh' éxists at the present time. The Indus-
trial Conciliation and Arbitration Act of 1894 established
Boards of Conciliation and a Court of -Arbitration which
could deal with disputes and to which unions registered
under the Act were subject. In 1898 an amendment made
it possible for the Court to prescribe minimum rates of
wages. At first much of the work was done by the Con-
ciliation Boards, but these were not very successful, although
by 1900 they bad become practically Arbitration Courts.
In 1gor a further Amendment made it possible to take
disputes direct to the Court, and after that time the Boards
were little used. They were abolished in 1908; when a
Consolidating Act was passed. The amendments prior to
this date had widened the scope of the Acts, and later had
strengthened the enforcement of awards by the provision
of penalties. These changes reflected the general attitude
towards arbitration: at first workers had been friendly,
while employers had been definitely hostile; with the
coming of a period of less economic prospen'ty, and the
growing tendency of each new award to be on a lower level,
or at any rate not on a higher level than the last, opinion
changed, and employers became ¢n the whole the sup-
porters of the system, while the workers were dissatisfied.

w.s, D -
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The Consolidating Act of 1925,! which embodies the Act
of 19o8 and its various amendments, governs the position
at the present day.. In addition four other Acts have been
passed which bear upon wage regulation in New Zealand.
The Arbitration System here works through registered
unions. Any society of not less than three employers or
fifteen workers may be registered as an industrial union,
while it is open to any trade union if it so desires to register
as a separate union, subject to the discretion of the Regis-
trar. Also any body representing not less than two indus-
trial unions may be registered as an Industrial Association.-
The effect of registration is to render the union and its
members liable to all provisions of the Act. It is possible
for unions to cancel registration, but as this does not relieve
them of any obhgatlons under an emstmg Award er. Agree-
ment, there is not much inducement to ‘withdraw from
registration. Disputes which affect registered unions are
to be referred to a Council of Conciliation, and while the
matter is under consideration neither party to the dispute
must do anything in the nature of a strike or lock-out.
Such action is also prohibited during the currency of an
Award. For the purposes of the Act New Zealand is
_divided into Industrial Districts by the Governor, and for
each a Clerk of Awards is appointed, who is responsible
for the necessary technicalities. A maximum of four
Commissioners are appointed by the Governor for three
years, each to have jurisdiction within his own Industrial
District or Districts, as assigned by the Governor. Where
no Commissioner is immediately available, the Governor
may appoint some one to deal with a dispute. No dispute
can be referred to the Court of Arbitration antil it has first
Jbeen submitted to a Conciliation Commissioner, who,
sitting with assessors, constitutes a Council of Concilia-
tion. Any agreement which is thus reached is regarded
as an Industrial Agreement, which will be enforced as an
Award of the Court. . If there is no agreement, it is the

1 An Aci w Consolidate cortain Enactments of the Gemeral Assembly
velating 4o the Settiement of Industysal Disputes by Conciliation and Arbitva--
tion, October, 1925.
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duty of the Commissioner to endeavour to persuade the
parties to come to some temporary working agreement,
until the matter can be Brought before the Court. The
Council may also make recommendations regarding the
dispute, which shall not have binding force, but which may
make the public aware of the merits or demerits of the case.
These recommendations may be taken by the Court of
Arbitration as the basis of its Award without further
inquiry, and this fact lends greater significance to the
proceedings of the Councils. Their success may be gauged
‘from the fact that during the year ending March, 1gz1,
out of 258 cases dealt with, 236, or some 9I1.5 per cent.,
were settled or substantially settled without recourse to
the Courtr  -" .- ° ‘

Therelis ofte; Court for the whole of New Zealand, con-
sisting of three- members appointed by the Governor. One
of these is the Judge of the Court who must be eligible for
appointment as a Judge of the Supreme Court. -The other
two members are nominated on the recommendation of
Industrial Unions of employers and workers respectively,
for a period of three years. The Court has the power to
refer any matter to a special investigating Board, and base
its awards on its report. Awards are to be made within
one month of the first sitting on any case, and the scope
of the jurisdiction of the Court and of its Awards is rela-
tively wide. Co-ordination between trades is facilitated
by the provision that where more than one Award or
Agreement relates to an industry, the Court may, on
application of the party affected, adjust the terms of the
Award, while in an industrial dispute the Governor has
power to declare one industry related to another for
the purposes of the Act. The Award is to specify the
original parties on whom it i5 binding, and the industry
and Industrial District to which it relates, which in all
cases shall be that where the dispute originated. Further,
the Award extends to, and binds, any trade union,

* Report of the Depariment of Labour for the yeay ending March 31, 1921.

During the previous year the percentage so settled was 93 (see Report
Jor the yeayr 1920). T ;
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Industrial Uniod or Association, or any employer, who,
not being an original party to the Award, is at any
time connected with or engaged in the industry to which
the Award relates in that District. On the other hand, the
Court can limit .the operation of the Award to any city,
town, or district withih an Industrial District ; but on the
application of any trade union it can extend the scope if
this had been so limited.

At first there was no provision for the extension of Awards
to all parts of the Dominion. In 191X an Amending Act
provided that an association of employers or workers could
make application to the Court in the first instance for an
Award to apply to more than one District. But owing to
a lack of precision as to the place where applications were
to be heard, and the enormous amount of detailed work
which the procedure laid down in the Acts involved, the
Unions were advised by the Court not to put in claims,?
and in fact no Awards on a Dominion basis were ever
made under the 1grx Act. The technical flaws in the Act
were not remedied until 1920, when another Amending
Act gave more explicit instructions as to the place where
cases were to be heard, and simplified the procedure. An
Amending Act of 1922 finally placed Dominion Awards
on the same basis as those within one District. . It is now
possible for the parties to make application for a Concilia-
tion Council if the dispute affects two or more Districts,
and the Minister may appoint a special Conciliation Com-
missioner to deal with the combined district. Agreements
made before such a Council are regarded as Awards if filed
with the Court. Within a year of the passage of the 1922
Act five Dominion Awards had been made.?

In addition to those Agreements made before a Concilia-
tion Commissioner, it is possible for any trade union,
Industrial Union or Association to come to an Industrial

3 New Zealand Bakers and Pastrycooks Case. June 25 and 26, 1912.
Awards, Vol. XIII, p. 497. Further information as to the difficulties
created by the Act of 1011 is given in the Evidence before the Labour
° Bsils Commitiee in 1920. House Documents, Ig, 1920.

. ¥ Repori of the Depariment of Labour for the year ending March 31, 1924,
P. 5
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Agreement with an employer or employers, with regard to
any ‘industrial matter. This term is given a wide
meaning, and among other things includes the regulation
of wages. Such an Agreement, if duly filed with the
Court, becomes binding on the parties concerned in the
same way as an Award. As in the case of the Awards of
the Court, the duration of these Agreements is to be for a
maximum period of three years. ’
For some years the legislation outlined above appeared

* to be workable and effective, and at one time New Zealand
was not unjustly known as the land without strikes. But
after 1910 there was a considerable increase in industrial
unrest, as measured by the frequency of strikes.! The
change was accompanied by a growing reluctance on the
part of workers to register under the Industrial Conciliation
and Arbitration Acts, thereby removing themselves from
the control of the Court. Matters reached a crisis in
1913, the year of the greatest unrest ever experienced
in New Zealand, and as a result the Labeur Disputes
Investigation Act was passed. This Act has never been
very popular among the workers, by whom'it was opposed
" from its inception on the grounds that all that.was needed
was the improvement of the existing Act, which was alleged
to be administered chiefly in the interests of employers.?
The new Act was a measure endeavouring to deal with
those workers who refused to register under the Arbitration
Act, and applies to societies of workers, whether incor-
porated or not, and whether registered under any Act or
not, who are not for the time being bound by any Award
or Industrial Agreement under the 1go8 Act. It also -
applies to the employers of such workers. Labour Disputes
Committees are set up, which are to consist of not less
than three or more than seven members. With the excep-

! The number of strikes increased from 15 in 1910 to 73 in 1913, and
the number of workers affected grew from 255 to 1 3,400. New Zealand
Official Year Book, 1923, p. 608.

* See evidence of Mr. Maddison (representing the.Executive Board of
the Carpenters and Joiners of the Dominion), and Mr. Carey (Wellington
g;ades and Labour Council) before the Labour Bills Committee on Novem-

T 14, 1913. )
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tion of the Chairman, the members are to be appointed
half by the workers and half by the employers concerned
in a particular dispute. The Chairman is to be elected
- by the members, or, failing agreement within two days, by
the Minister of Labour. Members of societies defined
under the Act may in the event of a dispute give notice to
the Ministe’ of their claims, and he shall then refer the
case to a Conciliation Commissioner, or directly to a Labour
Disputes Committee. If the former is unable to obtain a
settlement; the dispute automatically goes to the latter
body, which has power to make investigations and either
obtain a settlement, or make a Recommendation to the
Minister, which shall be published in the press. If no
agreement is reached before the Labour Disputes Committee,
the majority recommendations shall be communicated to
the unions, which shall then decide by ballot whether to
accept them or strike. If the result is in favour of a strike
this may lawfully take pldce after the explry of seven days.
On the other hand, if an Agreement is reached before the
Committee, it may be filed with the Clerk of Awards and
is regarded in every way as an Award under the 1go8 Act.
In practxce,the 1913 Act has not been used as much as
might have been expected. To a strong union it seems
-to offer the advantages of State enforcement of a collective
agreement, combined with the freedom to strike.! And
yet by 1921 there were only five cases in which unions had
cancelled their registration under the 1908 Act, and filed
their disputes under the Industrial Disputes Investigation
Act ?; one of these later re-registered under the older Act.®
In all up to the end of 1923 only twenty-two unions, involv-
ing forty-two disputes, have been dealt with under the
1913 Act, while in 1923 alone as many as 569 Awards
were in force under the Conciliation and Arbitration Act.$

1 Tt is, of course, possible to strike only if the Agreement has not been
concluded, and as a means of enforcing a demand. When the Agreement
is reglstered it becomes an offence to resort to direct actlon during its
currency.

2 Report of the Labour Depaviment for the year ending March 31, 1921.

? The Dunedin Tramway Workers,

. choﬂ of the Department of Labour, New Zealand, 1922-1923, P. 4.
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As in all other countries, the exigencies of the War,
reinforced by rapidly riging prices, necessitated frequent
alterations in wage rates, and a careful examination of
such wage regulation authorities as existed. In New
Zealand, the first sigll of the new conditions was the Cost
‘of Living Act of 1915, which provided merely for the appoint-
ment of a body to inquire into the cost of living and other
matters, and to report thereon to the Governor, with
recommendations for specific legislation. Of more import-~
ance was the War Legislation and Statute Law Amendment
Act of 1918 and its Amendment, which gave the Court
wider powers with regard to the alteration and amendment
of rates. In particular the Court was more free to alter
rates if there had been any variation in the conditions
affecting the trade, and if there had been any change in the
cost of living. This meant that it was no longer necessary
for the full three years to elapse before a case could be
again taken to the Court, and immediately it was almost
overwhelmed with appeals for revision on account of the
change in the level of prices. As a result it was finally led
to adopt the expedient of other Courts in Australia,
notably that of New South Wales, and’declare. from time
to time a general minimum wage based on the cost of
living. No Award or Agreement could enforce a lower
wage than this, and the Court was thus left free to deal
only with disputes peculiar to particular trades. The
1918 Act was repealed in so far as it related to the Court,
by the Industrial Arbitration Act of 1921-22, which laid
down conditions as to the basis on which wages were to
be regulated. That Act, however, expired at the end of
1923,

The Cost of Living Act was repealed by the Board of
Trade Act of 1919. This gave the Board of Trade which
was created by the 1915 Act a new status and authority.
It was to consist of the Minister of Trade and Commerce
as President, and four other members; appointed by the
Government for five years. These other members need
possess no special qualifications. The Board is authorised
to bold inquiries into any industrial matter whatsoever
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* relative to any industry carried on or proposed to be
carried on in New Zealand . . . for the purpose of obtain-
ing information which may be requlred for the due control,
regulation, and maintenance of the industries of New
Zealand ; the due observance, enforcement, or amendment
of the laws relative thereto, and the discovery of breaches
in those laws.” Of special importance is Section 26,
under which the Governor in Council, on the recommenda-
tion of the Board, may by regulations under the Act make
provision for the establishment of fixed maximum or mini-
mum prices or rates for any classes of goods or services,
or otherwise regulate or control such prices or rates ‘‘ for
the regulation and control of industries in any manner
whatever, which is deemed necessary for the maintenance
" and prosperity of these industries, and the economic wel-
fare of New Zealand.” 3 It is clear that had the Board
chosen so to interpret its amazingly wide powers, it might
have become a very serious rival to the Court, and this is
_in fact what was felt by competent observers at the time.
Sir John Findlay, ex-Attorney-General of New Zealand,
wrote in 1921 that the Act * if workable, will supersede all
that is important in the compulsory arbitration system.” 2
In fact, however, this has not happened. For some time
the membership of the Board was an adequate safeguard
against a drastic use of its powers, and its work was con-
fined to inquiry, followed by very little active regulative
work. By 1923 its membership had been allowed to lapse
until the President was the only member, and at the same
time the Department had been so restricted that any far-
reaching or detailed investigation was impossible.® Never-
theless it is important to realise that this Act still contains
possibilities which might under a different administration
be developed in a manner that would have considerable
bearing upon State regulation of wages in New Zealand.

Nor must it be forgotten that there is also a Fixed Mini-
mum Wage in this State, which first appeared in the Factory

1 Board of Trade Act, 1919, Section 26{1)e.

2 Imternatsonal Labour Review, October, 1921, D. 4

8 Condliffe, Experiments in Stats Conirol in New Zealaml International -
Labour Reuview. March. 1024
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Act of 1901, At the present time, no person can be em-
ployed in any factory, shop or office, for less than ten shil-
lings a week for the first year of employment. This sum
must increase each year by five shillings, until a minimum
of thirty shillings is reached.t

WEST AUSTRALIA.

West Australia is the only Australian State which has
followed the example of New Zealand in adopting the
Arbitration method of regulating wages without any
serious complications. There has been in this State none
of the experimentation which characterises so many of
the other States of the Commonwealth. Indeed, until
1920 there was not even a Fixed Minimum Wage. This
adherence to the method of Arbitration alone may in
part be attributed to the nature of the country and
the industries carried on there., The chief industries are
those relating to the production of raw materials, and
there is very little manufacturing. The type of worker
concerned in West Australia is better organised and less
compromising than in Victoria, for instance.

The first Arbitration Act was passed in 1goo, But it was
scarcely on the statute book before it was repealed. The
new Act was not materially different from the old one,
and in reality only an amending Act was needed. It
was explained, however, that business men, who were
the people most likely to have to read the Act, would
probably be confused by the necessity of reading two
Acts, and that therefore it would be simpler to pass an
entirely new law.3 The chief effect of the new measure
was to make the older Act operative, and the whole system
was modelled on that created in New Zealand in 1g00.
In 1912 a Consolidation Act gave the Court of Arbitration
very wide powers, and together with the Amending Acts and

* Factories Act of 1921, Section 32. Shops and Offices Act, 1921, Section
1r.
- % Speech of the Hon. W. W. James, introducer of the Bill into the
Lower House. West Australian Parliamentary Debates, Vol 19, Sep-
tember 27, 1901,
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the Factory Act of 1920, determines the wage-regulating
machinery in West Australia at the present time.

The Arbitration method works through the registration
of unions. Any society consisting, in the case of employers,
of two or more persons who in the past three months have
employed on the average fifty workers per month, or in
the case of workers, of any number not less than fifteen, may
be registered under the Act. The effect of registration
is to render the union-liable to comply with the Act. This
in fact means that it must not engage in any strike or
lock-out, and that it must observe the terms of any award
which applies to it.

The pivot of the system is the Court of Arbitration,
which consists of three members appointed by the Gover-
nor. The Chairman is to be a Judge of the Supreme Court,
while the other two members are appointed on the recom-
mendation of employers’ and workers’ unions respectively.
By the Act of 1920 the appointment of a Deputy Chairman
is made possible. It is contemplated that everything in
connexion with wage regulation shall be done through
the Court, which is therefore given full jurisdiction over
any industrial disputes referred to it by the parties under
the Act. *In some cases, however, it is necessary for the
Court itself to initiate proceedings, and it is given power
to do so by summoning the disputants to a Compulsory
Conference. Disputes not so settled are then referred to
the Court. A still closer approximation to New Zealand
methods was made in 1920, by the addition of a proviso
that the Minister may from time to time appoint a Special
Commissioner, who may summon any person to appear
before him if he thinks that a strike is pending. If as a
result of his mediation a settlement is reached, this may
be filed with the Court and-is enforced as an Award. Even
if not all the points are settled, an Industrial Agreement
may be made respecting just those matters on which there
is unanimity. The Court has power to prescribe a minimum
wage, and to limit working hours except in the pastoral
and agricultural industries, and it may make regulations
dealing with technical matters, which shall have the force



IN AUSTRALIA AND NEW ZEALAND. 49

of law, tinless Parliament passes a hostile resolution. The
Court has made considerable use of these powers. While
an Award is in force it is to be 2 common rule of the industry,
and is binding on all employers and workers engaged in
it whether members of an industrial union or not. Such
a common rule, however, may be confined to a specified
locality, and generally is. In 1922, for example, out of
a total of seventy-seven Awards only four applied to
the whole State.l Awards may be made for any specified
“period of not more than three years, or for one year, and
henceforth from year to year. Interpretation and amend-
ment of awards is done by the Court on the application
of any employer or industrial union.

The Act facilitates the making of Industrial Agreements.
Any industrial union or association may make an agree-
ment with any other, and if registered with the Court, it
will be binding on the parties concerned. It is possible
for names to be added after the Agreement is made. In
1922 ten such additions were made; the corresponding
number in Y921 was forty. If the Court declares that an
Industrial Agreement shall be regarded as an Award, it
automatically becomes binding on all employers and
workers in the Jocality specified. Before taking such
action, however, the Court must give notice of its intention,
and hear objections from the parties interested. In 1922
two such extensions were made,

It has already been stated that there was no Fixed
Minimum Wage until 1920. This omission has borne with
particular harshness upon the ‘* white workers,” or persons,
chiefly women, engaged in the clothing trades. These,
as always, were insufficiently organised to take the neces-
sary preliminary steps towards registration under the Act,
and thus secure consideration of their case. This has
resulted in the existence of a considerable amount of under-
payment.? There is now a Fixed Minimum Wage of 1o0s.

2 Commonwealth Labour Report, 1922, p. 94. i

__ * The unsatisfactory conditions in these trades has been pointed out
from time to time in the Reports of the Medical, Health, Factories and Early

Closing Department. The subject received particular attention in the
Report for the. year 1915,
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per week, rising by annual increments to 35s., below which
no person may be employed. Moreover, by Section 45(g)
of the Factories and Shops Act, 1920, no woman over
twenty-one may be employed, unless holding a special
permit, at less than the lowest minimum wage prescribed
for a woman in any Award or Industrial Agreement under
the Arbitration Act. This is a new form of the Fixed
Minimum Wefge, which has not been adopted elsewhere.

VICTORIA.

Victoria was the other pioneer State in wage-regulating
experiments, and, unlike New Zealand, developed the
Board system. Moreover; with Tasmania, Victoria has
clung to this particular method with astonishing persistence, .
although here as elsewhere, envious eyes have been cast
upon the system in other States. Thus in 1913 the .
Victorian Employers’ Federation petitioned the Legislative
Assembly to make strikes illegal. The Chief Inspector
of Factories was called upon to make a report, but his
conclusions were not in favour of the innovation. The
matter was then dropped, only to -be™raised again in
the following year, when an unsuccessful attempt was
made to pass an Act which would have.forbidden strikes
by methods in use in New Zealand. This time Mr.
Murphy, the Chief Inspector of Factories, was sent on
a voyage of inquiry to the other States. In hisReport !
he came to the conclusion that the comparative immunity
from strikes which was enjoyed by Victoria was sufficient
evidence of the superiority of Wages Boards over the
Arbitration method. He did, however, make suggestions
for the improvement of the system in Victoria, proposing
among other things that on the outbréak of a strike a
Determination should automatically be. suspended, and
that certain strike provisions should be introduced and
applied only to trades, and branches of trades, regulated
by Wages Boards, and to public utility industries. Here
the matter for ‘the time rested.

1 Report of Chief Inspector of Factories, Melbourne, on Anli-Sirike Legis-

lation sn Operation throughout the Ausivalian States and Recommendations
regavding such Legislation for Victoria, July 1, I915.
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The original Act in 1390 was passed in the first instance
for four years only. It was renewed for two years in 1900,
and from that date until 1908, when the system was firmly
established, it was subject to continual attacks and numerou$®
amendments, most of which detracted from the efficiency
of the Boards. In 1903 a Court of Industrial Appeals was
set up, to which disputed Determinations could be referred.
From 1908 the growth of the Board system has been con-
tinuous, and the Boards have increased in numbers until
by the end of 1922 there were no less than one hundred
and seventy-four in existence, regulating the wages of
some 184,500 workers. At the same time there has been
a growing tendency to extend the operation of the Boards
from the metropolitan area to the shires.?

The present position is governed by the Consolidated
Factories and Shops Act of 1915, as amended by the Acts
of 1920 and 1922.%2 Part VII of the 1915 Act relates to
Special Boards, which since 1920 have been known as
Wages Boards. These Boards may be set up by the Gover-
nor in Council for,any trade or branch thereof, or for any
group of trades, and may deal with the whole or any defined
part of Victoria. Until 1920 the setting up of a Board
was preceded by an inquiry undertaken by the Minister
on the presentation to him of a petition. He would
then move a Resolution in Parliament that a new Wages
Board should be set up, and this Resolution was almost
invariably passed in both Houses. As early as 1915,
however, Mr. Murphy recommended that as the Wages
Boards had justified their existence the procedure might
be simplified and the Minister invested with power to
set up Boards. This suggestion was adopted in the Act
of 1920 and Wages Boards may now be appointed without
reference to Parliament. The Governor may extend the
powers granted to a Wages Board so that it can fix wages

.} According to the Inspector’s Report for the year ending 1921, thirty-
nine Boards were not State wide, and there were eight cases in which there
was a separate Board for the country and for the metropolitan district.
.2 An Act to Consolidate the Law relating to the Supervision and Regula-
tion of Factories and Shops, No. 2650, 1915. The Amending Acts are Nos.
3093 in 1920 and 3252 in 1922.-
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for any trade which in his opinion is of similar class or
character tg,that to which the Board originally applied.
Since 1922 the Govermor may also exempt an industry
from the operation of a Board for a period of six months
in order to give the trade time to adapt itself to new
processes or work.! In addition, the Governor is given
power to adjust the powers and jurisdiction as between any
two Boards. '

The Boards are true to type in that they consist of equal
numbers of representatives of employers and workers, six
to ten in total numbers, together with an independent
chairman. Nominations for membership are invited in
the press, and appointments, until 1922, were made by
the Governor. This work has now been transferred to the
Minister, who may also appoint members directly if suffi-
cient nominations are not forthcoming from members of
the trade concerned. Provision is made for the recon-
sideration of an appointment on appeal from one-fifth of
the workers or employers engaged in the in;dustry Board
members must possess certain occdpathnal and res1dentlal
quahﬁcatlons They must have ‘been ?g}m *fid. workers or
employers in the trade for six monﬂls am)nedfafery Jres
ceding their appointment, while. they 'must -also” reside
within the locality for which the Board g "appomted, -~ It
is worthy of note that the Chief Inspector of, Factomes in
915 suggested that the former proviso should be temoved,
asin practice it did not have the desired effect of excluding
agitators or extremists, and at the same time, tended to
exclude trade union leaders or organisers, most’ of whom
were persons with valuable experience in the intricacies of
wage-fixing. In place of this qualification Mr. Murphy
suggested that membership of the Boards should be limited
to ““ any person who has at any time been engaged in the
trade either as employer, manager or worker, for a period
of at least three years continuously.”® The Chairman is

1 Advantage was taken of this clause in 1923 to grant exemption to
the Knitted and Woollen Goods trade.

% Report of the Clm:f Inspector of Faclories, Melbourne, on Anti-sivike

Legislation sn opevation throughout the Ausiralian States, and Recommen-
dations vegayding such Legisiation for Vicioria, July 1, 1915,
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elected by the members or, if they make no election he is
appointed by the Minister. In practice the chgirmen tend
to be persons with no special knowledge of the trade con-
cerned, such as older civil servants, stipendiary magis-
trates, barristers, or even, at cne time, clergymen.

There has been a tendency of recent years considerably
to extend the powers given to the Boards. At one time they"
were considerably limited, but they may now fix the lowest
prices or rates of payment due to any persons or classes
of persons engaged in the trade for which they are appointed,
or in repairing articles made in the trade. They can also
fix the maximum number of hours per week for which the
minimum wage shall be payable, according to the nature
and conditions of the work, and since 1923 they are em-
powered to adjust the rates payable when short time is
worked. They may determine overtime and holiday pay,
and have very considerable powers with regard to regula-
ting apprenticeship, including the power to limit the number
or proportionat& number of apprentices or improvers who
may be empldyed. -JIn_Spme respects, however, the type

. .of wage, rifg_'_ whith may be fixed is more closely regulated

! than js-the case with'many other wage-fixing authorities, and

.if a timeYate §S fixed By.4 Board, employers are forbidden

“tq pay ;h'c:.ﬁ‘  workgrs of z piece-work basis without express

' permdission of fhe Board. The Determination of a Board
lasts until amended by itself or until revoked by the Court
of Industrial Appeals. The Boards themselves, until
1922, were set up for a period of three years, but as con-
siderable inconvenience and loss of time was caused by
the necesSity of re-election, the Act of that year provided
that Boards should be appointed for one year only, but
that at the end of the year they should be automatically
reappointed unless any objection was offered.

The Court of Industrial Appeals acts as a court of appeal
to the Boards, and to some extent co-ordinates their work.
It consists of a permanent President, who must be a Judge
of the Supreme Court, and who holds office for such period
as-the Governor in Council wishes. With him sit two other
persons who are members of the Court only for the parti-
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cular case concerned, and who are nominated by the repre-
sentatives qf both sides within twenty-one days of appeal.
They are subject to the same conditions, as to residence
*and experience, as apply to Board members. Appeals may
be made from the Determinations of the Boards by a
majority of the representatives of either side of the Board,
by any employer or group of employers who employ not
less than 25 per cent. of the total workers in the trade, or
by 25 per cent. of the workers themselves. Cases may
also be referred to the Court by the Minister. In practice
almost all appeals have been brought by employers, and
in general the Court has reversed or modified the original
Determination. The number of cases is, however, quite
small. Up to the end of 192z only fifty-nine cases had
been before the Court since its creation.! The Determina-
tions of the Court, which may not be altered by the Boards
without its consent before the lapse of twelve months, are
final. It may, however, reverse or alter its own decisions
on application of either of the parties.

In addition to the Board System, wages are regulated
in Victoria by the Fixed Minimum Wage method. Section
49 of the Factories and Shops Act, 1915, states that no
person shall be employed at a wage of less than two shillings
and 51xpence per week.

TASMANIA.

Wage regulation in Tasmania was a relatively late devel-
opment, the first Wages Board Act being passed in 1910,
by which time all the other Australian Statesthad had
considerable experience of wages legislation. This tardi-
ness may in part be due to the much smaller size of Tas-
mania, which seems to have led to a dislike of schemes
likely to involve considerable expense. Like Victoria,
Tasmania has maintained the Board system throughout
its history, although of recent years provisions as to strikes
and lock-outs, and Industrial Agreements similar to those
found where the Arbitration system is in force, have been
introduced. The Act of 1910 at first applied only to ‘the

L Viciorian Year Book, zgzz to 1923, P. 339
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clothing trades, but in Igr2 nineteen other trades were
covered, and by 1914 twenty-three Boards were authorised,
of which twenty were functioning. The number of Boards
had grown to fifty by 1922.

As in the other Australian States, there is here a leed‘
Minimum Wage, which was first set up by the Factory
Act of 1910. The wage so fixed is a graduated one, begin-
ning at 4s. per week, and rising to 20s. for the seventh
year of service. In 1917 an Amendment was introduced
whereby special Fixed Minimum rates were applied to the
laundry trade. These varied not with the length of experi-
ence but with the age of the worker.

The Wages Board Act was amended in 1911, 1913 and
1917. Finally in 1920 an “ Act to consolidate and amend
the law relating to Wages Boards” was passed. This
governs the position at the present day. As stated above,
although it is in essence a Board System, there are one
or two features characteristic of Arbitration methods.
In the first place penalties are imposed on persons counsel-
ling, supportmg, Jor engagmg in a strike or lock-out, on
account of any matter in respect of which a Board has
made a Determination. In the second place, under an
Amendment introduced in 1920, Agreements may be filed
and registered with the Chief Inspector of Factories. Any
employer, or number of employers, who employ in the
same trade not less than fifty workers in Tasmania, or not
less than two hundred elsewhere, may enter into an Agree-
ment with their workers as to terms and conditions of
employment. If this Agreement be filed with the Chief
Inspector of Factories, it is regarded in all respects as a
Determination of a Board, for a maximum period of two
years., If within twenty days an objection is raised by
not’less than ten workers employed by any one employer
or by all the workers of one employer, such number being
lesg than ten, the Agreement shall not apply to the firm
in question Not much advantage has been taken of the
new provision. During the year 1921-1922 eleven firms
imade Agreements, but at the end of the year most of
them had already expired, or had been covered by

W.S,
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Determinations of a Board. In the following year only
three Agreements were made.l

The Act of 1910 set up Wages Boards on the lines of
those existing in Victoria. By 1920 there were many com-
plaints of the overlapping of Boards, and in particular
the ubiquitous problem of craft versus industry was coming
to the fore2 The 1920 Act swept away all the then exist-
ing Boards, but stated that any Determinations made by
them were to continue in force until replaced by an order of
a new Board, or until abolished by the Governor. New
Boards were to be set up by the Governor by proclamation,
whenever a Resolution to that effect should be passed
by both Houses of Parliament. When Parliament is not
in session the Governor may establish a Wages Board for
any trade; but this may be abolished by a Resolution of
both Houses. Careful provisions were laid down as to
the demarcation of the powers of the various Boards. If
necessary; in order to avoid overlapping, the Governor
may deprive any Board of all or any of its powers, and
confer them on another Board. The former Board may
then be abolished. The Governor may also extend the
powers of any Board so that it may fix rates in any trade
where in his opinion the conditions are similar to its own.
Many craft Boards have now been superseded by those
of an industrial character, and the old complaint that one
firm might be subject to several Boards has lost much of
its validity.? The Governor may make a Board applicable
to the whole or any defined part of Tasmania, and may
revise his decision from time to time. _ _

As elsewhere, the Boards consist of equal numbers of
representatives of both sides, who must here have had at
least twelve months’ experience in the trade within five years
prior to their appointment. Members may be nominated
by employers or workers, and if too many or not enough
persons are so nominated, the selection may be made by

2 Report of the Depayiment of Indusivies, 1921-1922, and Commonwealsh
Labouy Report, 1922, p. 99. '
. ¥ See Report of the Depariment of Indusivies, 1919-1920,

¥ Report of the Depariment of Indusivies, 19211922,
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the Minister. As a general rule, most of the appomtments
seem to be made by him, employers and workers not avail-
ing themselves of the opportunity to elect duly qualified
persons. The Chairman, who in recent years has been
the same person for all the Boards, is appointed by the
Governor. Representatives hold office for three years
and then resign. The Chairman, -however, holds. offic
during the pleasure of the Governor. :

The Boards are given very wide powers. Not only have
they the duty of determining minimum wages for time and
piece-work in the industries in which they are set up, but
they may also fix the number of hours to be worked for
such wages, and the rates for overtime. They may decide
by unanimous vote that there shall be certain annual days
of holiday which shall be paid for at full rates, and declare
that a certain weekly wage shall be paid irrespective of
the number of hours worked. They are given the usual
powers to regulate the number of apprentices in their
industry, and may decide what work may be done by
juniors. Determinations normally remain in force for
two years, although at any time the Minister may convene
a meeting for the reconsideration of the whole or any part
of a Determination.

There is no central body which acts as a court of appeal
to the Wage Boards, and in this respect the Tasmanian
Boards are probably more independent than any others,
not even excepting the British Trade Boards. Deter-.
minations are challengeable only before the Supreme Court
on points of law. Even in cases where the Minister has
referred a case to a Board for reconsideration, the latter
is free to affirm its previous decision. This independence
of -the Boards is likely to be maintained. A proposal
for the proclamation of a general basic wage, similar to that
in New South Wales, was deleted from the Amending Bill
of 1920.2 :

! See complaints in the Reports of the Depariment of Industries, 1918~
. 1919, and 1921-1922.
3 Report of the Depariment of Industries, 1920-1921,
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QUEENSLAND.

The States in which wage regulation is relatively simple
have now been considered. It remains to deal with those
in which the methods adopted are more complicated,
because several systems are in operation at the same time.
Of these, Queensland has the least complicated system in
fact, although all three methods of regulating wages are
provided for in law. Queensland was the first Australian
State to attempt to give legal recognition to the right to
a living wage,! but in actual wage legislation it has lagged
behind the others. In 1g9oo a Fixed Minimum Wage of
2s. 6d. per week in respect of all juniors was included in,
the Factories and Shops Act. This minimum was raised
to 5s. in 1908, and a graduated scale of increase was insti-
tuted. In 1916 the minimum was again increased, and
now varies from ¢s. 6d. to 20s., according to the experience
of the worker. This wage is, however, almost ineffective
in view of the practically universal character of the higher
Arbitration Awards. No more advanced method of wage
regulation was in operation until 1go8, when Wages Boards,
modelled on these existing in Victoria, were introduced.
They were constituted in the usual manner, equally repre-
sentative of employers and workers, and were applied in
the first instance to the clothing and furniture trades. The
Minister had power to extend the Act to other trades, and
it was provided that, where no Board was created, an
Agreement made between a majority of the employers
and workers, and ratified by the Minister, should have the
same effect as a Determination of a Special Board. The
Boards were very popular, and by 1912 seventy-one had
been set up, twelve at the request of employers. In 1912
there was a big general strike, accompanied by the threat
of violence and civil disorder. The threat was never real-
ised, but for some time the Government was prepared for any
emergency, and was finally returned to power on the issue
of its action during the strike. Almost immediately the
Industrial Peace Act was passed. : T

1 See Chapter IT, p. II.
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The Wages Boards were retained, and were to be known
in future as Industrial Boards. But they were to be
subject to the control of a newly-created Industrial Court,
which had very wide powers with regard to their abolition,
extension, or regrouping. The Boards were to be set up
by the Governor in Council on the recommendation of
the Industrial Court, and were to have jurisdiction over
any industrial matter or dispute within the trade for which
they were appointed. Where no Board existed, the Court
had original jurisdiction over all industrial matters, and
over disputes submitted to it by the Minister, the Industrial
Registrar, or by any employer or employers of not less
than twenty workers, or by any twenty workers. It is
important to note that under this Act emphasis was laid
on the workers or employers as individuals, and not as
members of an association or union. Trade or industrial
unions could not, as in New Zealand and West Australia,
invoke the aid of the Court. The Court however had
power to mediate, and could call a Compulsory Conference
to which parties to the dispute were liable to attend under
penalty. In 1915 the Labour Party came into power, and
one of its first Acts was the amendment of the wage-
regulating machinery. The Industrial Arbitration Act of
1916 with the Amending Act of 1923 determines the
system in force at the present time. It was only to be
expected that an Act introduced by a Labour Govern-
ment would have removed the disabilities previously placed
on unions, and this in fact was done. Moreover, there
has since been a tendency for the Court to give more and
more recognition to the unions, and it has made use of
its power to grant preference of employment to unionists
on several occasions.

It is significant that the Act of 1916 was called an Act
** to establish a Court of Industrial Arbitration and certain
subsidiary tribunals,” for its practical effect has been the
almost complete elimination of the Board system in all

-but name. This means that after having experimented
with the Board system alone up to 1912, and with that
end the Arbitration method from 191z to 1916, Queense
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land had reverted to what is in practice the Arbitration
System alone. For the Court is the main body now func-
tioning. It consists of not more than three Judges, one of
whom is the President of the Court. These persons must
be judges of Supreme Court status. Until 1923 it was pos-
sible for Judges of the District Court to act, but these have
_now been disqualified. Any one Judge constitutes the
Court and a full bench of three constitutes the Court of
Appeal. As the Court is the chief wage-regulating body,
its powers are very wide and include the right to carry
on the work of the Boards if these do not prove satisfac-
_ tory or speedy enough. It may also recommend the
regrouping or abolition of Boards, which are, indeed, only
created on its recommendation. The Court has made wide
use of these powers, with the result that it now carries on
all the functions of the Boards, and up to 1922 only one
application for the appointment of a Board had been made
to it. If requested by the Minister or by any person
interested, or on its own motion, the Court may inquire
into and regulate any “industrial matter,” a term which
has been given a very wide significance. In particular, it
can and does fix minimum wages, overtime rates and holi-
day payments; prescribe the number or proportionate
number of apprentices and improvers to journeymen, of
women to men, and young workers to adults. Here too
is the-provision, not generally found elsewhere, that the
Court may fix the quantum of work or service to be done
in order to qualify for the minimum wage. During and
after the War, the Court made considerable use of its power
to make Declarations as to the cost of living, the standard
of living, the minimum wage payable to persons of either
sex, and standard hours. Such a power tends in a time of
rapidly rising prices to free the Court from a * multiplica-
tion of inquiries into the same matters.”* The importance
of the Court is still further emphasised by the prohibition
on other Courts from interfering with it.

When a dispute arises informal conferences between the
partics often take place. A Judge is usually present, and

¥ Section 9 of the 191G Act,
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if an Agreement js reached it will be embodied by the
Court in an Award. Such conferences appear to be suc-
cessful in the majority of cases.t The Court may order a
Compulsory Conference at which the parties must be
present, and Agreements thus made can be given the force of
Awards. This also applies to Industrial Agreements made
between any industrial union and association, when filed
with the Registrar, As in West Australia, the Court may
declare that any Industrial Agreement shall be a common
rule in the calling to which it relates within any specified
locality. - Due notice of intention thus to extend an Agree-
ment must, however, be given. During 1921 sixteen
Industrial Agreements were made, the corresponding
number in 1922 being fifteen. The appointment of Con-
ciliation Committees is also provided for. The Awards
of the Court itself are binding not only on the original
parties to the dispute but also on all employers and workers
in the locality to which the Award applies in the calling
concerned. There is a growing tendency for Awards to
apply throughout the State. Where the dispute is confined
to an industry which is very distinctly localised, such as
the sugar industry, the Court usually goes to the seat of the
dispute. _ '
Until 1923 practically the only important limitation
placed upon the Court was that it could not legislate for
domestic or agricultural and field workers, This prohibition
was removed by the Amending Act of 1923. The Governor
in Council has power to exempt certain classes of workers
from the operation of the Arbitration Acts, and this power
has been exercised in respect of certain classes of higher-
paid public servants. The importance of the Court may
be gauged from the fact that in 1923 it regulated the wages
of some 100,000 persons, while 216 Awards were in opera-
tion, 65 of which applied to the whole State. During the
same period 50 Industrial Agreements were operative.3

. * Industrial Asbitration sm Queensland, by T. W. McCawley, Presi-
dent of the Court of Industrial Athitration, [nternationa] Labowr Review,
March, 1922, p. 395.
¥ See Table on p: 87,
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Although 1n practice all the work in Queensland is done
by the Court, it must not be forgotten that the Act of 1916
makes provision for the constitution of Boards. They are
however in every sense of the wqrd * subsidiary tribunals.”
The Boards created under the 1912 Industrial Peace Act
were abolished in 1916 and new Boards were to be con-
stituted on the recommendation of the Court. They are
to consist of from two to four members, equally repre-
sentative of employers and workers, with a chairman chosen
by agreement, or if this is lacking, appointed by the Minister.
They may make Awards, which, if there is no appeal
within thirty days, have the force of Awards of the Court.
It seems generally contemplated that their most usual
function shall be the making of inquiries on matters as
requested by the Court, which is not bound to adopt their
recommendations.

NEw SoutH WALES.

In New South Wales every method which was discussed
in the preceding chapter is to be found in operation.
Here we find not only the Fixed Minimum Wage, the
Board System, and the Arbitration Method, but also an
additional body, which in this State is called the Board of
Trade, and which is charged with the duty of declaring
what shall be a ‘‘ living wage” at any particular time.

Compulsory State regulation of wages in New South Wales
dates from 1901, when an Act based on New Zealand legis-
lation was passed. This set up a Court of Arbitration
to deal with collective agreements and to regulate the
general conditions of employment in trades subject to the
" Act. It was made possible for “ industrial unions’’ which
were recognised by the Court to make written agreements
with employers, which would become legally enforceable
when filed with the Court. The Act proved very popular,
and was so much used that the Court became incapable of
dealing with the large number of applications before it,
but until 1908, for political reasons, it was neither repealed
nor amended. In order to deal with the congestion, the
Industrial Disputes Act of 1908 was passed, which attempted
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to combine the system of Conciliation Boards with the
Court of Arbitration. Boards were set up in various trades,
on the lines of those established in Victoria, while the
Court was retained as a Court of Appeal and consolidating
authority. Unlike the Victorian Boards, those in New
South Wales had always an arbitral character, which was
emphasised by the powers given to them to deal with trade
disputes. The passage of the Act was followed by an
increase of unionism,! accompanied by a demand on the
part of the unions so formed for the appointment of local
or country Boards to deal with their particular branch of
trade. No little confusion resulted, for the Boards as, far
as possible were constituted according to industries, while
workers were organised in unions based on crafts or on the
material worked upon, and there were numerous exceptions
to every classification made. In 1910 the Clerical Workers
Act was passed, authorising the constitution of a tribunal
to fix minimum wages for persons in clerical work, this
work not being an industry or calling scheduled under the
1908 Act. In fact, no such tribunal was ever constituted.

The Industrial Arbitration Act of 1912 attempted to
grapple with the problem of overlapping, and made pro-
vision for the redistribution of Boards. The industries
subject to the Act were -defined by schedule, and Boards
were to be constituted *for any industryor calling, or divi-
sion or combination of the same.” - The principle adopted
was the formation of Boards on a craft or trade rather than
on an industrial basis, and the grouping of such boards in
allied industries under one chairman. The ultimate aim
seemed to be the maintenance of some twenty-eight sub-
sidiary arbitration courts, subject to the control of the
main Court. Of the twenty-eight groups which were
mentioned in the Schedule to the Act, all except the Engine
Drivers and Labourers were definitely industrial, but
within the groups the basis was not entirely one of craft.
With the exception of the Broken Hill district (the mining
* 1 The numbers increased from 138 unions (including employers’ unions)
with 95,701 members in 1907 to 171 (excluding employers) with 150,527

members in 1911, and 206 unions (workers only) with 227,684 members in
1915, N.S,W, Year Book, 1907-8, p. 487; 3912, p. 861; and 1916, p. 812,



64 LAWS OF WAGE REGULATION.

county of Yancowinna), the Boards were State-wide. In
Yancowinna, special local Boards were later set up. The
general result of the 1912 Act was that the number of Boards
was reduced from 213 to 135, grouped into twenty-eight
groups, while the limits of the Boards were more carefully
defined.

The Industrial Arbitration Act of 1912 is still in force,

and with its Amending Acts of 1916, 1918, 1919, 1920
 and 1922 determines the position at the present time.
At first sight it appears as if the system of Boards, subject
to the general control of the Court of Arbitration is main-
tained, and in fact some two hundred and seventy Boards
are in existence., These Boards however occupy a peculiar ~
position, and, strictly speaking, shoild not be compared
with those in other States. With the exception of those
set up for trades in the County of Yancowinna, the whole
of their work is carried on by the Court, and it may well be
asked why they are allowed to remain in existence. The
answer is supplied by an official statement of their function.
They appear to act in an advisory capacity, and to provide
in themselves a convenient definition of the scope of an
Award.

** Apart from the fact that technical questions of law render
it necessary to preserve the Industrial Boards beyond the time.
of their actual utility, it is unquestionable that for the time being
their constitutions represent the most convenient expression
for award treatment of each industry. Should the Boards be
no longer continued, it will be necessary to prescribe by some
similar expressed plan as is contained in the Board constitutions
the vested employer and employee interests which are involved
in the present system, because these interests were from time
to time secured by the several parties before the Court, on claims
for demarcation of either industry or craft interest... . . The
Board constitution is an actual definition of such interests,
and is also the most vital expresswn of them, and essential for
reference.” 1

Thus in practice the Board System in New South Wales
exists only in Yancowinna ; elsewhere the Court of Arbitra-

‘! Report of the Depariment of Laboyr and Indysivies; New South Walos,
¥919
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tion is the important body. It consists of a Judge
appointed by the Governor. The Judge must be a Judge
of the Supreme or a District Court or a barrister of five
years’ standing. In addition the Governor is empowered
to appoint 2 maximum of three additional persons. One
Judge constitutes the Court, but in certain cases two are
prescribed, while where the problem of piece- or log-rates.
arises, the Court may sit with two Assessors. On the
whole the number of cases in which Assessors sit is not
large. In 1920, eighty-eight out of three hundred and
thirty cases were dealt with by a special Court sitting
with Assessors. In 1918 it was made possible to create
Districts which should be subject to Deputy Courts, but
so far only one such Court, in the Newcastle District, has
been set up. Special Courts were created in 1918 for the
Crown employees and for the mining industry, but these
were abolished in 1922, public servants being deprived
of the right to go before the Court. A special Salaries
Committee now deals with their claims. -

The powers of the Court are very wide and include all
those exercised by the Boards before 1916, when it took
over all their duties. It has considerable powers of demar-
cation, and for this purpose may codify in one Award all
orders binding any employer, or class or section of employers,-
or group of industries, or members of an industrial union
employed by the same employer, or class or section of
employers. The object is of course to avoid the difficulties
due to the overlapping of Awards which characterised
the earlier years of wage regulation in this State. The
Court may fix both piece~ and time-rates of wages, and
on application or reference to it, may vary such rates
from time to time. It may fix the number of hours to be
worked for any particular wage and fix rates for overtime
and holidays. Power is given to it to declare preference
to unionists and to legislate on any industrial matter.
In 1918 a new feature was introduced, the Court being
empowered to prescribe the quantity of work to be done .
for a given wage, while at the same time an attempt was
made to limit its powers by the insertion of a clause that
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** as far as is consistent with the maintenance of industrial
peace, the Court shall deal only with wages and hours of
 employment, leaving all other matters to Shop Committees,
Conciliation Committees, Industrial Councils, or voluntary
committees.” * An important clause is that giving the
Court power to make retrospective Awards. Awards of
the Court apply to all persons engaged in the industries or
callings within the locality covered 2 for a period not exceed-
ing three years, and variations of these awards are seldom
made during their currency, except in special circumstances
and with the consent of both parties. Appeals may be
made from one Judge to three, and the decision of the
- full bench is final. Where the public interests are threat-
ened, the Crown may appeal from an Award.

Disputes may be brought before the Court by an employer
of not less than twenty workers in any industry or calling,
or by any industrial union of workers, registered under
the Act. The Minister in charge of the Department of
Labour and Industry may also refer cases to the Court,
and as fourteen days’ notice must be given to the Minister
before any strike commences, under penalty, this in effect
allows the Court to take notice of the majority of disputes
if it so wishes. -

Industrial Agreements may be made by any industrial
or trade union with an employer or employers in respect
of any industrial matter. If made for a specified term of
not more than five years and filed with the Registrar, the
Agreement will be enforced as an Award. During 1921
forty such agreements were filed. In New South Wales,
however, there is no provision for the extension of Agree-
ments to other firms in the District for which it was originally
made, Conciliation machinery was introduced into the
system of this State at a relatively late date. It was
not until 191x that the Minister of Labour initiated an
active policy of conciliatory intervention in disputes,
by the appointment of one of the Investigating Officers

1 Section 24A of the 1912 Act ag Amended, s.s. 3. .
_ ¥ The Court may not, however, determine the wages of persons in
veceipt of over £10 per week or 522 per anaum,
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of the Department to act as mediator. This innovation
received legislative sanction in 1912 when a Special Com-
missioner was appointed. His usefulness was consider-
ably limited by a decision of the Courts in 1914 that he
had no power to force the parties to a dispute to appear
before him. This disability was removed in 1918, and the
machinery for conciliation is now very similar to that in
other States where the Arbitration System is in force.
In 1919 the Special Commissioner intervened in thirty-six
disputes, in twenty-eight of which he was successful in
obtaining a settlement.! It is customary for him to utilise
the services of members of the inspectorate staff. Concilia-
tion Committees may also be set up under the Act, either
for particular geographical districts named in the Act, or
for districts where more than five hundred workers are
engaged in coal or metalliferous mining. They may also
. be appointed for any occupation or calling other than mining
in which more than one hundred  persons are employed.
These Committees consist of two to four members, equally
representative of both employers and workers, together
with a chairman unanimously elected, or appointed by the
Minister, if unanimity is impossible. If an agreement be
reached and filed with the Registrar, it automatically be-
comes an Industrial Agreement, and is so enforced. Thisrule
also applies to Agreements arrived at before a Special
Conciliation Commissioner. The Conciliation Comrmittees
appear to be very popular and every Annual Report contains
a list of new Committee$ appointed.

The Arbitration machinery in New South Wales has now
been considered, and it remains to deal with the other wage-
regulating bodies. The Board system only operates effec-
tively in the District of Yancowinna. In theory, Boards
can be constituted on the-recommendation of the Court,
for “ any industry, or’ division of any industry, or any
combination, arrangement, or grouping of industries as the
Minister on recommendation of the Court may direct.”
The Chairman, who is appointed by the Minister, may be
Chairman of any number of Boards. The ordinary members,

L Report of the Department of Labour and Indusiries, 1919,

4
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from two to four in number, equally representative of
both sides, are appointed by the Court from persons nomi-.
‘nated by employers and industrial unions, or in default
of agreement, are nominated by the Minister. They must
be or have been actual members of the trade concerned,
unless it is one wheré women are predominatingly employed.
The powers of the Boards are nearly as wide as those of
the Court, but are not exercised. They can act on reference
by the Court in particular cases, but such reference is rare.
The Boards in the Yancowinna County however do exercise
all their powers, but are subject to the Court as an
Appeal authority. In particular, applications for variation
or a re-hearing of a Board’s Award may be made to the -
Court, and if a Board refuses to take action the Court may
intervene and act itself. On its own initiative it may also
prohibit the proceedings of a Board, and vary or rescind
any Award. The relative importance of the Board and
-Arbitration Systems in. New South Wales may be gauged
from the fact that in the two-year period 1920 to 1921
fourteen Awards were made by the Boards, and two were
varied, while the Court made no less than two hundred
and forty new Awards, and varied six hundred and fifty-
hine :

The Board of Trade, a very important body set up as a
result of the Act of 1918, consists of a_President who is a
Judge of the Arbitration Court; a Deputy President, and
four Commissianers. At first four additional Commissioners
were appointed, to represent rural districts, who were to sit
only when agricultural matters were discussed, but in 1922
this provision was abolished. In that year rural industries
were carefully defined and excluded from_the operation of
the Arbitration Acts, It is the duty of the Board to discuss
and determine a living wage, which shall be the basis of all
Industrial Awards and Agreements.

“ The Board shall at such times as it thinks fit, but at
intervals of not less than three months, after public inquiry
as to the increase or decrease in the average cost of living,
declare what shall be for the purpdse of the Act the living

Y Official Year Book, New South Wales, 1921, p. 577
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wages for adult male and adult female employees, in the
State, or in any defined area.”t

No Award or Agreement may be made for a wage lower
than the declared living wage, and the Act of 1919 states
that when a Declaration is made, any party to an Award
may apply to the Court to vary any Award which prescribes
a lower wage than that named by the Board, and that the
Court shall make such variation. The question whether
the Declarations of the Board of Trade were applicable to
occupations not covered by an Award or Agreement was
soon raised, and a test case was brought to the High Court
of Australia. The New South Wales Stipreme Court in 192x
declared that it was illegal to apply the Board of Trade
minimum to such trades, and that the Court could not
penalise employers for paying wages at less than the Declared
Rate. The High Court in 1922 reversed this decision,? but
since that date the question has not arisen, as the Board
has refrained from issuing the necessary Regulations. The
Board has also very considerable investigatory and advisory
functions, It is given the powers of ‘inquiry of a Royal
Commission, and in particular may inquire into such matters
as the existence of sweating, the productivity of industries,
and the effect of the regulation of conditions of employment,
upon such productivity. Itisalso charged with the duty of
collecting statistics relating to industrial matters, and inder
the Monopolies Act of 1923, upon complzunt or reference
by the Attorney-General, it must make inguiry regarding
monopoly or combination in restraint of trade, and furnish
him with a report and recommendations. Tt has very wide
administrative powers over apprenticeship conditions, and
on this subject its Regulations take precedence over the
Awards of the Court.

The Fixed Minimum Wage is also a feature of wage
regulation in New South Wales. The Minimum Wage Act
of 1908 enacted that no person should be employed as a
workman or shop assistant at a rate of wages of less than

"1 Imdusirial Asbitration Aot, Section 79(1) as amended by Section 11
of the Amending Act of 1922. . )
2 Commonwealth Labour Report, 1922, p. 96.
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four shillings a week, and made provision for overtime pay-
ment and for tea money. These regulations were incorpor-
ated into the Factories and Shops Act of 1912. In practice
the importance of this minimum has been outweighed by
the extension of the legal wage under the Board of Trade
Declaration, and while at first inspectors reported many
breaches of the Act, infractions are now decreasing in num-
ber, and the chief result of the Act seems to have been the
destruction of night work.?

SoUTH AUSTRALIA,

South Australia provides a more perfect example than any
of the other States; of the operation of every kind of method
of wage regulation. It is true that in New South Wales
all the main types were to be found, but the Board system
existed only to a limited degree, while there was no provision
for the extension of Awards or Agreements to parties not
originally covered. In South Australia the Board System
is a very important part of the wage-regulating mechanism,
and from 1900 until 1912 was the only method employed.
The Act of 1900 authorised the appointment of Wages Boards
similar to those existing in Victoria, but the Act was not
* operative until 1904. Almost immediately after its passage
there was an election which resulted in the return of a major-
ity unfavourable to the institution of the Board System.
‘As a result, it was possible for employers successfully to
oppose the passing of certain Regulations, without which
the Act could not be put into effect. Nor was the course of
minimum-wage legislation to run smoothly after xgo4. Cer-
tainly in that year Boards were appointed, but unfortunate
flaws in the wording of the Act of 1904 rendered its operation,
if not impossible, at least merely voluntary until 19o6.
Even so, its scope was restricted to * white work,” to women
and to boys under twenty-one. An equally unsuccessful
Act was passed in 1906, and it was not until a year later
that a general consolidating Act was passed which swept

1 New South Wales Year Book, 1912, p. 898. In 1921 compliance was
said not to be so good in the millinery and dressmaking trades.
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away the old Boards, abolished the old Regulations, and
placed the system on a new and more satisfactory basis.
The Court of Industrial Appeals, based on the Victorian
model, which was created in 1906, was retained, while strikes
and lock-outs against the Determinations of a Board were
prohibited and penalised. In 1907, the appointment of
sixteen Wage Boards was authorised, and since that time
the number has steadily increased. Various amendments,
chiefly of an administrative character, were made between
the date of the Consolidating Act and 1912, by which
time the system seems to have been fairly well established.
The Arbitration method was introduced in that year,}
the Industrial Arbitration Act setting up the Court of Indus-
trial Arbitration in place of the Court of Industrial Appeals,
and giving it much wider powers. The Board of Industry,
a body similar to the New South Wales Board of Trade,
was introduced in the Industrial Code of 1920, a magnificent
piece of legislation which repealed the Industrial Arbitration
Acts of 1912, 1915, and 1916, and the Factories Acts of
1907, 1908, 19710, and 1915. This Act, which was the work
of very expert draughtsmen and was carefully discussed
with both employers and workers beforehand, regulates
practically all the industrial legislation in South Australia.
Here, however, we are merely concerned with the Sections’
which deal with wage regulation. Careful provision is made
in the Code for the appropriate spheres of action of the
various bodies, and their relations to one another are closely
defined. Itisindeed intefesting to note that South Australia,
which in earlier periods suffered almost more than any other
State from loose and careless drafting of her minimum wage:
legislation,® now lays down more carefully than the other
States the conditions under which the system shall operate.
-As in New South Wales, the methods adopted are very
closely interrelated. The Fixed Minimum Wage common
to all Australian States, is here a weekly minimum wage

1 There had been an ineffective Act in 1894.
. ® This lack of precision had also been a characteristic of the Boards
themselves, who have frequently caused difficulties on account of the
careless wording of a Determination. See especlally the Report of the
Chief Inspector of Factories, for the year ending December 31, 1918,

Ww.5, )
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of ten shillings.! In the second place there are Industrial
Boards, similar to those in Victoria, but possessing wider
powers. These are subject in various matters to the control
of the Court of Arbitration, while there is also a Board of
Industry, which is, a body comparable in its constitution,
_powers and duties to the New South Wales Board of Trade.
It forms an integral part of the wage-regulating system
of the State on account of its duty of declaring a living
wage.

The Board System is a much more important factor in the
wage-regulating mechanism in South Australia than it
is in New South Wales. Since 1920 Boards have been set
up on the recommendation of the Board of Industry, which
can also make recommendations to the Minister of Industry
as to their abolition, and as to the transfer of a class of
workers from the scope of one Board to that of another.
In other cases the Industrial Court has power to decide on
the demarcation of industries, and this is to be done through
a Special Board. Pending the appointment of a Board,
application may be made to the Court to obtain the benefit
of an Award. Boards consist of four, six, or eight members,
and a Chairman, who is to be nominated by a majority of the
Board, or failing such nomination, by the President of the
Board of Industry. The ordinary members must be dona
fide employers and workers in the trade, although each side
may have one representative who does not fulfil this qualifica-
tion, provided he is not a lawyer. The members are, as
usual, to be nominated by persons engaged in the industry
concerned, and appointed by the President of the Court.
If the number of nominations exceeds the number of vacan-
cies, or if not enough persons are nominated, the selection
and appointments are made directly by the President. The
Boards are charged with the duty of fixing minimum prices or
rates, and they may also fix the quantum of work to be done
fora given wage, the times and hours to be worked, overtime
and holiday rates, the number, or proportionate number,
of apprentices who are to be employed, and in general
may determine any “ industrial matter,” a term, which as

* Section 333 of the Industrial Code.
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will be seen later, has been given a very wide connotation.
They are free to fix any kind of rate they choose? except
that, as in Victoria, it is specified that out-work must be
piece work, and this provision also applies here to work
carried on in charitable institutions. Determinations of the
Boards may last for a maximum of three years, although’
when they have been in force for more than one year,
application may be made to the Court for an order referring.
the particular Determination back to the Board for recon-
sideration. The Board is free to refuse to alter the rate,
if it sees no reason for so doing, although it may alter or
rescind Determinations when it thinks this course desirable.
Appeal against the Determinations of the Board lies to the
Court, which may confirm, quash, or vary them, or refer
them back to the Board for reconsideration. Such appeals
may be in respect of a particular rate, or on a question of
legality, The Minister may also refer a Determination to the
Court at any time during its operation, and the Governor may
in cases of extreme urgency suspend the whole or part of a
Determination. If this happens the Board must reconsider its
position, but if it declines to make any change, the Governor
must revoke the suspension. Thus the dignity and inde-
pendence of the Boards is maintained. As a general rule
the jurisdiction of the Boards extends only to the metropoli-
tan area, except in the case of public and railway employees,
but their scope may be extended by proclamation to all
other parts of the State, after a resolution to that effect has
been passed in both Houses of Parliament.

The Industrial Court consists of a President or Deputy
President, and, if the presiding Judge so wishes, of two
assessors. The President, who in the first instance was
the judge acting in that capacity to the previous Court of
Industrial Appeals, must be a person who is eligible for
appointment as a Judge of the Supreme Court. He is
appointed by the Governor for seven years, although his
term of office may be extended. It is the duty of the Indus-~
trial Court to deal with all industrial disputes and matters

! They may not, however, fix wages in respect of persons earning
than £10 per week, ¥ P persons fore
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submitted to it by the Minister or Industrial Registrar, by
an employer or employers of not less than twenty workers,
or by not less than twenty workers themselves. It has power
to call Compulsory Conferences for the settlement of disputes,
and matters not so decided are finally dealt with in Court.
It carries on for a Board in case of urgency, if the Board
cannot decide as to the exercise of its duties, or if the Minister
reports that a Board has failed to perform its functions.
Apart from these cases, and from its duties as a Court of
Appeal, it is expressly provided that the Court shall not have
jurisdiction over any industrial matter in any industry for
which a Board has been appointed. On the other hand, the
jurisdiction of the Court does not depend on the existence
of a dispute or the making of prior claims or demands in
relation to such industrial matter. With regard to those
matters falling within its sphere, the Court may act upon
its own initiative. There is, however, one exception. Varia-
tions of Awards, or the reopening of matters previously settled
before the Court, may be initiated only on the application-
of an. association or person affected or aggrieved by the
Award or Order, or claiming to be so affected or aggrieved.
In all other respects the powers of the Industrial Court are
extraordinarily wide, and there is no appeal from its deci-
sions. It has all the powers of the Boards, and there are
only two limitations of practical importance on its power to
regulate industrial matters: it is not allowed to grant
preference of employment to unionists, and it is not allowed
to prescribe a rate of wages lower than the living wage as
defined in the Act. ‘

Awards of the Court are to have effect within the locality
specified, and are binding on all parties to the dispute, and
on all who are summoned to appear before the Court in
the hearing of the case. By Section 2r of the Code the Court
can declare by Award or Order that any practice, regulation,
rule or custom, determined by any Award in relation to any
industrial matter, shall be a common rule of the industry,
binding on all persons engaged therein in the districts which
the Court shall specify. But it must before making such
ruling consider possible competition, and define the con-
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ditions under which such a rule shall apply, the areas to
be affected and any exceptions from its operation. For this
purpose it must give an opportunity for persons likely to be
affected to state their objections to the proposed extension.
Retrospective Awards may be made, except where workers
have taken part in a strike, and in any case Awards may
date back only to the time when the Court first took the
matter into consideration. Itis generally contemplated that
Awards shall continue in operation for a maximum period
of three years, while those affecting the public service, or
railway employees, must receive the assent of both Houses.
of Parliament.

Asin New Zealand, and the other States where the Arbitra-
tion System is in operation, provision is here made for the
making of Industrial Agreements between associations of
workers and employers. It is possible for further names to
be added to the Agreement after it has been made, and
such Agreements may at any time be cancelled by the
Court, or varied so as to conform with a Determination of
a Board, or with any common rule which may have been
applied to the industry in question. Such a common rule
might be made if an Agreement were concluded between at
least three-fifths of the employers, and the same proportion
of the workers in a defined locality, respecting any matter
which would be within the jurisdiction of a2 Board. On a
favourable report from the Court, in making which persons
likely to be affected must be heard, the Minister may declare
that the Agreement * shall have the same force and effect as
regards all employers and employees in the said industry,
in the said locality, as if it were the Determination of a
Board.”* This cannot be done, however, in an industry
for which a Board has been-set up, or in which the Court
has made an Award.

The Board of Industry was set up in 1920 by the Industrial
Code and consists of a President, who is to be the President

_or Deputy President of the Industrial Court, and four Com-
missioners, two of whom are to be nominated by the South
Australian Employers’ Federation, and two by the United

3 Section 98(5) of the Industrial Code, 1920,
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Trades and Labour Council of South Australia. Its duties
with regard to the scheduling and grouping of industries
for the purpose of the appointment of Boards have already
been discussed. Of even greater importance are its other
functions. Like the New South Wales Board of Trade, it is
charged with the duty of declaring a living wage. In this
State, however, the Declaration is to be made not more than
twice a year.! If any of the Awards of the Court, or the
Determinations of the Boards, prescribe wages below the
level of the Cost of Living as declared by the Board of Indus-
try, the Living Wage figure must automatically be substituted
for the figure in the Award or Determination. If a wage has
been thus raised and the Board later announces a lower
living wage, the Awards or Determinations must be corre-
spondingly lowered. Its other powers, for which it is given
the rights of a Royal Commission, are purely investigatory,
but it is also ** to exercise and perform such other functions
and duties as may be directed by a Resolution passed by
both Houses of Parliament.” # It is still too soon to give
any account of the working of the Board of Industry, but
it may safely be said that apart from its living wage declara-
tions it is not likely to rival the influence of the Board of
Trade in New South Wales, while its potential powers are
in no way comparable to those given to the similarly named
body in New Zealand.® The activities of the other wage-
regulating bodies in South Australia may to some extent
be gauged from the table on page 87. The most important
body is still probably the Court.

In 1922 an attempt was made, under the leadership of
Sir Henry Barwell, to repeal the Industrial Code in so far
as it related to the Industrial Boards, the Industrial Court
and the Board of Industry. Inits place, Conciliation Boards
of three members were to be appointed to deal with indus-
trial disputes. The New Bill included also a prohibition
of strikes, lock-outs, and picketing during the conciliation

1 It will be remembered that, the New South Wales Board of Trade
was empowered to alter the Living Wage Declaration at intervals of not
less than three months. See p:68.

8 Section 258(d) of the Indusirial Code, 1920,
* See pp. 45-6.
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process. The Bill, which caused intense excitement at the
time, failed to pass.

THE COMMONWEALTH.

In addition to the elaborate provision for the regulation
of wages in every State with the exception of the Northern:
Territory, the position in Australia is further complicated
by the existence of other authorities operating on a Federal
basis. The most important of these is the Commonwealth
Court of Conciliation and Arbitration, which was set up by
the Commonwealth Conciliation and Arbitration Act of
1904. The Court has powers of * Conciliation and Arbi-
tration for the prevention and settlement of industrial
disputes extending beyond the limits of any one Stale ! (my
italics). The Act has been amended several times since
1904,? the objects of most of the amendments having been
the improvement of the administrative working of the Act.
While the machinery is substantially the same as that
originally set up in 1904, there have been so many decisions
of the High Court as to the validity of certain sections of
the law, that it is impossible to obtain a correct picture of
the working of the system from a mere perusal of the Act
itself. The more important of these legal decisions will be
dealt with below in connexion with the matters to which
they are relevant.

The Act, like similar Jegislation in New Zealand, is based
upon unjonism.

* Indeed, without unionism, it is hard to conceive how arbitra-
tion could be worked. It is true that there are methods provided
by which the Court can intervene for the preservation of indus-
trial peace even when its powers are not invoked by any union ;
but no party can file a plaint for the settlement of a dispute
except an ‘organisation,” that is to say, a union of employers
or workers registered under the Act.” 3

In order to be thus registered, unions must comply with
certain conditions as to membership, lack of restrictive

1 Extract from the title of the Act.
% i.e. in 1909, 1970, 1911, 1914 (twice), 1915, 1918, 1920 and 1921.
? H, B. Higgins, op. cit. p. 15.
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clauses, proper collection of union dues, audit of accounts,
etc. Wilful refusal to obey the orders of the Court or failure
to fulfil the conditions of registration may involve cancel-
lation of registration. Such cancellation does not, however,
relieve the organisation from the obligation to comply with
an award or from any penalty or liability.! Strikes and
lock-outs are forbidden in respect of industrial disputes as
defined, and on the part of any persons bound by the Awards
of the Court. In fact this means that in serious disputes,
" that is to say in those likely to lead to strikes, the only
alternative for the parties is to call in the aid of the Court.
The President of the Court, however, whose duty it is “at
all times by all lawful ways and means to reconcile parties
to industrial disputes, and to prevent and settle industrial
disputes, whether or not the Court has cognisance of them,
in all cases in which it appears to him that his mediation is
desirable in the public interest,”’? may call a conference
presided over by himself or such other person as he directs.
If no agreement is reached the President may refer the
matter to the Court. The Court may also intervene in a
dispute on invitation of the State concerned. Thus there
are four main ways in which the Court may deal with dis-
putes: on its own motion when the case is certified by the
Registrar as being one with which it is competent to deal ;
on reference to it by an organisation or association registered
under the Act; at the request of the relevant authority in
a State in which a dispute is in existence ; and finally if the
President has exercised his powers to call a Conference,
which has not proved successful.

The Court consists of the President and such Deputy
Presidents as may be appointed. Up to " June 1922 there
was only one Deputy President. The President is appointed
by the Governor-General from among the Justices of the
High Court. Until 1921 the Deputy Presidents had to
possess the same qualifications. They may now be ap-
pointed from among persons who are barristers or solicitors

1 Some doubt exists as to whether or not cancellation deprives the
union of the benefits of an award. See the controversy between Mr,
Hughes and Mr. Justice Higgins, ibid.,, p. 66.

3 Section 16 of. the Conciliation and Arbitration Act, 1904-X921,
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of the High Court or of the Supreme Court of a State,

and have been such for at least five years. The Judges are

appointed for seven years and are eligible for reappointment.

In addition to the Judge, the Court may on application of
any of the original parties to the dispute, consist of two

assessors, each side appointing one. Little use has been
made of this provision.

Throughout the Act emphasis is laid on the conciliatory
functions of the Court, arbitration being regarded as a
reserve power, only to be resorted to “ in default of amicable
agreement between the parties.”? Accordingly ample pro-
vision is made for the appointment of bodies who can
deal with any case and if possible arrive at a settlement
without recourse to the Court. The latter has power to
delegate cases to a Local Industrial Board and may base
its Award on the Board’s findings without further inquiry.
The Board itself may consist of any State industrial author-
ity willing to act, or any local Board as prescribed by the
Court, consisting of equal representation of both sides,
together with a chairman, who is to be a Justice of the High
Court or the Supreme Court of a State. The Court may also
refer cases to a Conciliation Committee, consisting of equal
numbeérs of representatives of employers and workers.
Since 1920 it has also been possible to set up Boards of
Reference to deal with matters arising out of an existing
award. Until then careless wording of the clause providing
for these Boards had rendered their appointment impos-
sible.® The powers of the Court itself are not so wide as

1 Section 2 of the Act.

8 In 1910 a new clause was inserted in the Commonwealth Conciliation
and Arbitration Act providing for the appointment of Boards of Reference
to which minor disputes as to the interpretation or application of an exist-
ing Award could be referred. This would have relieved the pressure on
the main Court. Unfortunately the clause was so badly worded that it
was possible for opponents who wished to hinder the working of the Act
to argue with success that a Board of Reference could only deal with
matters specifically relegated to it by the terms of the Award. As the
cases which were causing delay in the Court were precisely those which
were nof foreseen at the time the Award was made, this decision as to the
scope of the Boards of Reference meant that an innovation which might
have done much to remove one of the greatest causes of the unpopularity
of Arbitration, was from the first rendered null and void. Cf. Higgins,
op. eit, PP, 23 and jo-51,
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a perusal of Section 38 would lead one to suppose. It has
power to make Awards, which since 1920 may be retro-
spective to a date not earlier than that on which the Court
first had cognisance of the dispute. No variation of an
Award can be made and no case reopened, save on the
application of an organisation or person affected or aggrieved.
Unless so altered, Awards remain in force for a period of
five years. In spite of the power given to the Court in
Section 28, to reopen cases or vary awards, the full High
Court held that it could not entertain any new dispute dur-
ing the specified period of an Award on a subject which
had been dealt with in that Award.* The Court need not,-
however, in its Awards be restricted to the specific plaints
that have come before it, but can include other matters if
these seem necessary to procure industrial peace. In the
Act the Court was given power to enforce its own Awards
and to impose penalties, but here again a pronouncement of
the High Court declared this to be invalid, as the President
of the Conciliation Court was not a person holding office on
a life tenure.! In addition to the wide range of matters
with which it can deal in an Award, as for example * all
matters relating to work, pay; wages, reward, hours, privi-
leges, rights or duties of employers or employees, or the
mode, terms, and conditions of employment or non-employ-
ment,”’3 the Court is given power to declare preference of
employment to unionists ‘‘ whenever in the opinion of the
Court, it is necessary, for the prevention or settlement of
the industrial dispute, or for the maintenance of industrial
peace, or for the welfare of society.”* With regard to the
regulation of hours of work, however, it issubject to certain
limitations. It may not since 1920 increase the standard
hours of work in any industry or reduce the standard hours
to less than forty-eight per week, unless the question is
heard by the President and not less than two Deputy
Presidents.® According to Section 38, the Court may extend

3 Higgins, op. cit., p. 112, % Higgins, op. ¢sf., pp. 110-111.

3 Section 3 of the Act, definition of ‘‘ Industrial Matters.”

4 Section 40 of the Act.

§ This was done for the first time in September, 1922, when hours in
the Engineering and Timber industries were increased from 44 to 48.
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the operation of an Award to the whole of an industry in
which there has been a dispute, and may declare within
what limits or areas the common rule which it has thus
made shall apply. Once more the High Court intervened
and crippled the power of the Court. By holding in 1910
that this section of the Act was invalid, it very considerably
limited the usefulness of the Arbitration machinery, for
regulation of wages and other conditions could only proceed
on a piecemeal basis.? Finally, it should be noted that the
decision of the Court of Conciliation is final and conclusive,
and is not subject to appeal in any Court whatever.

Reference has already been made to the Compulsory
Conferences which may be called by the President. The
Commonwealth legislation also resembles that of the States
which adopt arbitration, in providing for the making of
Industrial Agreements,; breaches of which are regarded as
breaches of the Court’s Awards. These Agreements may
be made between any organisations registered pursuant to
the Act for a period of not more than five years, but on
application the Court may order that an Agreement may
be varied so far as is necessary to bring it into conformity
with any common rule declared by itself. Much use is made
of Industrial Agreements, but too much emphasis must
not be laid upon the absolute number of them. Thus from
1914-1915, out of 224 separate Industrial Agreements filed
with the Court, 175 were made on behalf of the Federated
Engine Drivers’ and Firemen’s Association, in terms of one
particular Award.® This indicates one of the main uses of
the Agreement, namely the application to particular dis-
tricts and branches of a trade the principles enunciated in
a Court Award.

In 1920 the Industrial Peace Acts were passed, and Mr.
Justice Higgins, for so many years President of the Con-
ciliation Court, resigned. There was a very close relation
between these two important facts. Under the new Acts it
is possible for Special Tribunals to be set up to deal with

} Ausivalsian Boot Trade Employees’ Fedevation and Whybrow & Co., 1910,
11 C.L.R, p. 311, .
8 Commonweaith Labour Report, No. 6, p. 78; ditto, No. 7, p. 439.
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‘any matter the subject of a dispute. The Tribunals consist
of an equal number ‘of representatives of employers and
workers and a chairman to be chosen by agreement; or if
this is impossible, appointed by the Governor-General.
. They are to have cognisance of all disputes referred
to them by organisations of employees or employers, and
for the purpose of settling such cases they are given all
the powers of the Court of Arbitration. A Tribunal, orits
Chairman, may also summon the parties to attend a con-
ference, and if an Agreement is reached there it may be filed
with the Industrial Registrar and count as an Award of
the Court. If no agreement is obtained at the conference,
the matter is heard before a Special Board, an order or
award of which also may be enforced as an Award of the
Court. The Acts also provide for the setting up of Local
Boards with powers similar to those of the Special Tribunals.
The significant fact about these bodies lies in their inde-
pendence of the Court. They are in no way subject to it,
and if anything, they have been placed in a more favourable
position. It was on these grounds that Mr. Higgins resigned
‘from his Presidency. For while it is provided that no award
or order of a Special Tribunal or Local Board shall be chal-
lenged, appealed against, reviewed, or quashed, or called in
question in any Court, and that during its currency the
Court of Arbitration shall not have power to make any
Award or Order inconsistent with it, there is no similar
specific protection for the Court. It is merely stated that no
dispute as to which the hearing has commenced in the
Court shall be referred to a Special Tribunal. There is no
provision relating to what happens when the Court has
made an Award in a previous period, against which thereis a
strike or about which there is a dispute during its currency.
Thus a new authority dealing with industrial disputes on a
Federal basis has been set up.

When the Act first came before the House in 1920 it met
with considerable opposition from the Labour represent-
atives and was regarded as an attempt to kill the Court of
Arbitration, or at any rate as an attempt to get rid of Mr.

_ Justice Higgins. The truth of this charge is very difficult -
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to determine without a considerable inside knowledge of
Australian home politics during and after the War, but it is
safe to assert that for some considerable time the relations
between Mr. Hughes, the Federal Prime Minister, and Mr.
Higgins, the President of the Court, had been very strained.
The position seems to have been very similar to that existing
between Mr. Lloyd George and Lord Askwith in England.t
In both cases there was a struggle between the politician;
who desired an immediate settlement of industrial disputes
regardless of the ultimate consequences, and the expert,
who desired a settlement in accordance with principles
already formulated by him, and in operation over various.
parts of the industrial field. Mr. Hughes, in introducing the
Bill into Parliament, argued that his object was to avoid the
cumbersome methods and congestion of the Arbitration
Court. He stated that: * As things stand now, suitable
machinery for bringing the parties together, and for recog-
nising the status of labour as a full party in industry, does
not exist,” and that * the object of the creation of these
special tribunals . . . is not to supersede but merely to
supplement the Arbitration Court. The Court will remain,”’?
There seems, however, much justice in Mr. Higgins's retort
that if these really were the aims of the Prime Minister, the
matter could have been better dealt with by the appoint-
ment of additional Deputy Judges to the Court, and by the
adoption of some of the other administrative reforms which
he had for long been unsuccéssfully urging. Moreover; the
fact that in no case was Mr. Higgins or the Deputy President
consulted as to the new Act suggests that the object of the
Industrial Peace Act must be sought elsewhere than in a
desire to remedy technical deficiencies in' the Arbitration
machinery. On the other hand, in justice to Mr. Hughes,
it must be noted that there is a class of workers who have
always remained outside, the scope of the Arbitration Act,

! Askwith, Industrial Pyoblems and Disputes, particularly Chapters
entitled * Twelve and a half per cent.” and “ Government Methods.”
These may well be read and compared with the last chapter in Mr. Hig-
gins’s book, - )
. ! Debates on the Second Reading of the Industrial Peace Bill, July 29,

920,
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and who have been suspicious of the Court and therefore
disinclined to appear before it. It was possible to argue,
therefore, that the new machinery to be set up under the
Industrial Peace Act would but satisfy a need which the
Arbitration Court in any case had failed to meet. As, how-
ever, the trades concerned are so well defined, and are con-
fined almost entirely to coal mining and certain’ branches
of engineering and shipping, it would have seemed less
ambiguous, and certainly more tactful, to have passed a
special Act dealing with these trades, and to have amended
the Conciliation and Arbitration Acts so as to reduce the
delay in the hearing of cases.! In fact the Special Tribunals
have not proved so harmful an influence as was feared by
Mr. Higgins. The slight use made of them in practice is
difficult to explain but is probably not unconnected with
the fact that the appointment of members, and of the most
important person, the Chairman, rests (failing unanimous
choice by the two sides) with the Governor-General, that is
tosay, in reality with the Federal Prime Minister. As this
office since the passage of the Industrial Peace Acts has been
held by persons who are not remarkable for their sympathy
with the workers’ point of view, it is not surprising that
there has been’a tendency to prefer registration under the
Arbitration Court. During 1921, the Special Tribunals made
seventeen awards, fifteen of which were in respect of coal
mining.? In the same year 121 Commonwealth Awards .
were made; while 657 Industrial Agreements were filed.?
In the following year the awards of the Special Tribunals
were confined to coal mining.

There are two other less 1mportant Wage Tribunals oper-
ating on a Federal basis. In 1920 a Commonwealth Public
Service Arbitrator was appointed to deal with all matters
relating to salaries of officers and employees in the Common-
wealth public service. Since 1911 this work had been done
by the Arbitration Court, subject to a general supervision
on the part of Parliament. The other Federal Wage author-

% The Act was amended later. The problems arising from the exist-
ence of several unrelated tribunals are dealt with in Chapter XI.

8 Commonwealth Labour Repori, 1922, p. J0O.
3 New South Wales Year Book, 1921, p. 580.
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ity is the Industrial Board, set up under the Industrial
Board Ordinances, 1922. This Board is given power to
deal with rates of pay, hours, and conditions of employment
of workers engaged on Commonwealth works in the Territory
for the Seat of Government. No decision of this Board,
however, can affect the operation of any Award of a Com-
monwealth Court or Industrial Tribunal applying to the
Territory. The Industrial Board consists of a_ person
rominated by the Minister, one nominated by the workers,
and a chairman decided upon by agreement, or failing this,
appointed by the Prime Minister.

It will be seen from the foregoing account that in Australia
there is an enormous variety of authorities dealing with
wages and that the chances of conflicting decisions are
great. This is specially the case in States where all three
methods of wage regulation prevail, and where the possi-
bility of Federal intervention also exists. The situation
may best be realised by taking a concrete case. It would,
for example, be possible for a group of workers in South
Australia who are covered by an Industrial Board to ask
for an increase of wages, which might not be conceded by
the Board. According to the State law appeal would lie to
the Industrial Court. Should the Court not grant all that was
asked, by arrangement with workers in the same trade in
another State to present the same demand, or by organising
an inter-State strike, the matter could be brought before the
Federal Court. Asit has been held that the Commonwealth
Court has no power to increase hours or decrease wages
awarded by a State wage authority, the workers would have
everything to gain, and nothing to lose, by making yet
another attempt to obtain the wage they desire. Moreover,
if the Federal Award were disliked, it would presumably be
possible to accept it for a short period, but to raise the matter
again at no distant date, and ask for a Special Tribunal.
In practice of course all the necessary conditions for thus
prolonging the settlement of a claim are not always present,
and attempts are made to check the evil? A further result
of the multiplicity of wage-determining authorities is that

1 See Chapter IX, pp. 251 ef seq.
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one employer will often find that the wages of his workers
who are engaged on similar work will be governed by differ-
ent Awards.? This would happenif the workers belonged to
different unions, some of which may be registered under the
Federal Court, while the others are subject to State authority.
And unfortunately it often happens that the Awards of the
two authorities are mutually inconsistent. In a later chap-
ter we shall have to deal with the general problem of over-
lapping authorities; and it will be seen that Australia
provides the finest example of the difficulties to be avoided
or solved,

The following table gives some indication of the numbers,
scope, and activities of the various wage-regulating tribunals
in Australia, in 1913, 1918 and 1923.

1 In the Debate on the Second Reading of the Industrial Peace Bill,
July, 1920, one of the Members, Mr. Marks, quoted the case of a Sydney
firm, Messrs. A. Hordern & Sons, which was working under fifty-eight
different Awards.
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BOARDS AUTHORISED AND CONSTITUTED : AWARDS, DETER:
MINATIONS AND AGREEMENTS IN FORCE 1913, 1918 AND
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1 Flguxes obtained from Commonweaith Labour chom, July, 1919, p. 113, and August, 1924,

' The figures for New South Wales are exclusive of Demarcation Boards,

® Including Boards which were subsequently dissolved owing to alteration in the sectional
arrangement of industries and callings.

4 Omitting a number of Boards whlch expired on December 31, 1913.

# On December 13, 1918, an order was made by the N.S.W. Court recommending the recon~
stitution of 220 Industrial Boards which had expired by effluxion of time, and on February 19,
O b Aok ot vor6 ai Indusirial Boards under the Act of vary,

the Act of 1916 all Industrial ards under the Act of 1912 were dissolved in Jan
1917, wlth the exception of those Boards which had matters pending or partly heard, J )

w.S8, - G



CHAPTER V.
WAGE REGULATION IN EUROPE.

Great Britain—Ireland—France—Norway—Austria and Czecho-Slovakia
—Germany—Other States.

STATE regulation of wages in Europe is, except in Great
Britain, entirely a post-war development. It differs from
that of Australia. not only in the methods by which
wages are fixed by the State, but also in the kind of
worker in whose favour the legislation is passed. While
the desire to stop sweating was by no means a negligible
factor in Australia in inducing the State to intervene in
wages, the most important influence, as we have seen, was
the desire to promote industrial peace. This latter objective
was practically insignificant in Europe.? The greater part
of State wage regulation in Europe was introduced in order
to prevent the payment of very low wages. That this was
so is seen by the scope of the early European Acts. In
Great Britain and in Norway the original Acts applied either
only to home workers, or to trades in which there was a-
great deal of out-work accompanied by the payment of very
low wages. In France, Austria and Czecho-Slovakia legis-
lation is still confined to trades of this type. It is only of
recent years or during the stress of the War that a tentative
attempt has been made to deal with the wages of the more
organised worker. In Australia, on the other hand, he is
the chief object of State wage regulation. This difference in
the kind of worker dealt with has been reflected in the
methods by which wages have been fixed. In Australia the

t Except perhaps in so far as it could be argued that the British Trade
Boards Act of 1918 was part of a wide scheme to ensure industrial peace,
and that the main object of the Coal Mines (Minimum Wage) Act of 1912
was the removal of a grievance likely to cause industrial warfare.

88
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Arbitration method is paramount. In Europe the pure type
of Board System prevails, while Arbitration is the exception.
European systems, however, are more like the Australian
than the American or Canadiad, in that, except in France,
they regulate the wages of men as well as women.

It should perhaps be made clear at the outset that there
are two types of legislative interference with the payment
of wages which will not be dealt with here. The first of
these is the system of Family Endowment as it is practised
in France and elsewhere. The reasons for this exclusion
have already been given in Chapter II. Nor will an account
be given of tHe expedients adopted, chiefly in Germany, for
varying wages in accordance with a rapidly changing level
of prices. For while constituting an interesting economic
experiment, they leave untouched the question of the basic
amount of the wage which shall be paid, and merely specify
that any wage must move concurrently with changing prices.
Moreover, there are as yet insufficient data on which to base
any judgment, and the utility of the devices is likely to end
with the removal of a condition of rapidly changing prices.

GREAT BRITAIN.

Contrary to the general tradition, in the matter of wage
regulation Great Britain has been anything but conservative.
It is true that nothing drastic was done until 1909, but since
that date practically every method of wage regulation has
been tried. The Trade Boards Act of 1909 provided for the
setting up of Trade Boards based on the Victorian Wages
Boards, in certain industries where wages were found to be
abnormally low. This Act originally applied only to four
trades, Ready-made and Wholesale Bespoke Tailoring,
Paper Box Making, Machine-made Lace and Net Finishing,
and Chain-Making, but it was possible to extend it to trades
where similar conditions prevailed by a Provisional Order
which was subject to confirmation by Parliament. In 1913
this machinery was used, and the Act was extended to the
following trades: Sugar, Confectionery and Food Preserv-
ing ; Shirtmaking, Hollow-ware and Tin Box Making and
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Linen .and Cotton Embroidery.! The Act proved very
popular, and when towards the end of the War it was felt
that there should be some provision against the inevitable
post-war disorganisation of industry and the accompany-
ing. fall in wages, two Committees recommended that the
machinery of the Trade Boards Act should be utilised. A
Sub-Committee of the Reconstruction Committee in 1917 re-
commended that certain amendments should be made in the
Act of 1909, and this opinion was endorsed in the Whitley
Report of 1918. It was then suggested as part of a large
scheme for the reorganisation of industry that in those
industries in which there was little or noeorganisation,
the Trade Boards Act should be applied, “ pending the
-development of such degree of organisation as would render
‘possible the establishment of a National Council or District
Councils.” For-this purpose it was necessary to amend the
existing Act. In 1918, therefore, a new Act empowered
the Minister of Labour to extend the scope of the Act by a
Special Order without confirmation by Parliament, although
such Order was to be laid before each House of Parliament
for objection within forty days, and a public inquiry could
be held if serious objections to the draft Order were made.
But there was an even more important amendment. The
Minister was empowered to extend the Act to certain trades
if he was “ of opinion that no adequate machinery exists for
the effective regulation of wages throughout the trade and
that accordingly, having regard to the rate of wages prevail-
ing in the trade or any part of the trade, it is expedient.
that the principal Act should apply to that trade.” It was
1o longer necessary to show that “ the rate of wages pre-
vailing in any branch of the trade is exceptionally low as
compared with that in other employments.”’® The effect of
this widening of the scope was seen in the rapid increase in
the number of Boards. At the time of the passing of the
1918 Act there were thirteen Trade Boards in existence,
covering in all some half a million workers. Within a little

1 Parliament refused to confirm the application of the Act to the
Laundry trade.
t Section (2) of the Trade Boards Act, 1909.
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over two years, the number of Boards had grown to sixty-
three 1 ; and the number of workers affected had increased
to some three millions, the majority of these being women.
This process slackened after 1921 and there was at the same
time a change in the general attitude towards Trade Boards,
a change for which the big slump in trade was largely
responsible. The creation of new Boards ceased and in
some cases Boards which had already been authorised were
not set up or did not fix any rates.

The general method of constituting the Boards is the same
as in Victoria. The total membership depends upon the
size and character of the trade which is subject to regu-
lation. In practice it ranges from the twelve members of
the Chain Trade Board, to the seventy-eight of the Grocery -
Board. The ordinary members, equally representative of
employers and workers, are appointed by the Minister of
Labour, who generally invites the different trade organis-
ations to nominate representatives. These nominees are
usually appointed, but in ghe less well organised trades or
sections of trades the members are appointed directly by
the Minister. Each Board has in addition to the ordinary
members, from three to five Appointed Members, who are
chosen by the Minister of Labour. These persons, one of
whom acts as Chairman of the Board, are usually specialists
in the study of sociological problems, or prominent social
workers, In trades where a considerable - proportion of
women are employed one of the Appointed Members must be
a woman. Very often university professors of law or econ-
omics are appointed as chairmen. This is the only pro-
vision made in the Trade Board system for the appointment
of persons to represent the interest of the consumer or the
general public. For the rest there is very little detailed
specification as to the type of person to be appointed. Not
all the ordinary members are actual workers or employers
in the trades concerned. Frequently they are secretaries of
workers’ or employers’ organisations or members of the
legal profession. When home workers or middlemen or
women (as in the Lace trade) form an integral part of the

* At this time the Lrish Boards were also included,
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organisation of the trade, these must be represented on the
Board. ,

Trade Boards are charged with the duty of fixing a mini-

mum rate of wages for time-workers in their trade, and may

- also fix minimum piece-rates, a general minimum rate of
wages for piece-workers (a Piece-work Basis Time-rate),
a minimum time-rate for piece workers to secure to them a
minimum rate of remuneration on a time-work basis (a
Guaranteed Time-rate), and overtime rates. Any of these
rates may be fixed “ to apply universally to the trade or so
as to apply to any special process in the work of the trade
or to any special area, or to any class of workers in the trade,
or to any class of workers in any special process or in any
special area.” Further, a Board has power to fix a series
of minimum rates to come into operation successively on
the expiration of specified periods. The Boards have made
very considerable use of these wide powers. They can
also amend and cancel rates, and in all cases of amend-
ment or fixation Notice of Intention must be given to all
persons in the trade. After the expiration of two months
the Board has to consider objections, and the rate finally
decided is submitted to the Minister of Labour for con-
firmation or re-reference to the Board within one month.
As a general rule the rates fixed by the Board are confirmed
by the Minister without alteration. There is no provision
for a Court of Appeal, as in many Australian States.

It is possible for a Trade Board to establish a District -
Trade Committee for any special area and to delegate to it
any powers other than those of fixing minimum wages, In
constitution the District Committees are to be Trade Boards
in miniature; consisting of some members of the original
Trade Board and of workers and employers, not being mem-
bers of the Trade Board, who are engaged in the trade in
the district for which the Committee is set up. The Chair-
man is to be one of the Appointed Members of the Trade
Board, Once a District Committee has been appointed it
cannot be dissolved, and a Trade Board is bound to consult
it when fixing rates within the district, although it is not
bound to adopt its recommendation, -The power to set up
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District Committees has been little used, and according to
the Cave Committee, which investigated the working of the
Trade Boards system in 1922, the local areas have been
badly selected, while the Committees havein fact been given
very little real power by the Boards. .When rates are fixed
by the Boards they are applicable to all employers in the
trade concerned. As a rule the Determinations of a Trade
Board apply to the whole of England and Scotland. In
very exceptional cases certain areas have been removed
from the operation of rates, or have been dealt with separ-
ately.

It has already been stated that after the War many com-
plaints were made about the operation of the Trade Boards
Acts. In consequence a Committee presided over by Vis-
count Cave was appointed in 1921 to inquire into the oper-
ation of the Acts. As frequently happens in Great Britain,
the mere appointment of a Committee of Inquiry silenced
active opposition for a time, and when in 1922 a critical but
by no means condemnatory Report was published; the
danger of the complete repeal of the Acts had already passed.
An Amending Act, purporting to give effect to the Recom-
mendations of the Committee, was introduced into Parlia-
ment in 1923 but was not passed. The practical effect of
the agitation against the Trade Board system has borne
fruit.in the cessation of the extension of the Act to new
tradesland in the more conservative use made by the Boards
and the Minister of the optional powers given to them.!

Only an outline of the Trade Boards system has been
given, for full information with regard to its operation is
readily accessible.? The Board system has been applied to
other trades in Great Britain by special enactment. In
1912, as a result of a big strike in the coal-mining trade the
Coal Mines Minimum Wage Act was passed. The Board of
Trade was empowered to recognise Joint District Boards
for any District, which were to be established in the different

! For a statement of the present (1925) policy with regard to Trade
Boards see Labour Gazette, January, 1925, p. 6. '

* See especially the Report of the Cave Commitlee, Cmd. 1645 of 1922;

Dorothy Sells, the British Trade Boayds System; W, Addington Willis,
Trade Boards; J. Hallsworth, The Legal Minimum,
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districts'to fix minimum wages for all underground workers.
These Boards were fa1r1y and adequately to represent
the workmen in coal mines and their employers, and were
to have an independent chairman chosen by both sides, °
or (failing agreement) by the Board of Trade. Frequently .
the existing District Boards were constituted Boards
under the Act. It was to be the duty of these Boards
to fix rates, payment of which should be an implied term
of every contract of employment. Failure to comply with
‘certain conditions as regards the regularity and efficiency
of work led to a forfeiture of the right to the minimum.
The District Committees had also to decide who was
to be a “ workman " within the meaning of the Act, and
whether a worker had complied with the necessary condi-
tions. Amendments to the rates fixed were to be made
after one year or at any time by agreement of the members
of the District Board, or on application (after the giving of
three months’ notice) by workers or employers who appeared
to the Board to represent a considerable body of opinion in
the district. v

There has been great variety in the working of these Dis-
trict Boards, the more so as, once constituted, they were
subject to no further interference on the part of the Board
of Trade. Except in South Derbyshire, Warwickshire and
Lancashire, the decision was left to the independent chair-
man, and this has meant great diversity Jin the levels of
wages and the basis on which wages have been fixed. At
the present time the Act still remains on the statute book,
but its real influence is negligible. There has been very little
activity on the part of the Boards for some years, and such
rates as are fixed are unimportant as ‘compared with the
higher rates in operation as a result of the 1921 Agreement,
which is not enforced by the State. In any case the mini-
mum fixed by the Board was always very -low, especially as
the original intention of the Act was to deal with workers
who were working in abnormal places. That is to say, its
intention was not to raise general wages in the trade but to
prevent the wages of individuals from falling below those
generally paid in any particular district.
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Until 1917 the position of the agricultural worker in Great
Britain was left untouched by any form of wage regulation.
The Corn Production Act of that year guaranteed to the
farmer a minimum price for certain corn crops, and at the
same time provided for the setting up of Wages Boards
in agriculture. Part II of the Act set up an Agricultural
Wages Board, consisting of equal numbers of represent-
atives of both farmers and workers, who were to be elected
or nominated by the then Board of Agriculture and Fish-
eries, together with a chairman, who was to be appointed
from the members of the Wages Board by the central
authority. Certain appointed members were also added,
theselast being,in general, experts on agricultural matters.
As finally constituted, the Board consisted of thirty-
nine members, of whom seven were “independent and
impartial ”* persons appointed by the Ministry of Agri-
culture. District Councils were set up in the various coun-
ties or groups of counties, on which at least one member
of the Agricultural Wages Board sat as a member. The
Board had power to delegate any of its powers and duties
other than the fixing of wages to the District Committee,
although it was the duty of the latter to recommend mini-
mum wages applicable to its own area. It was indeed
expressly provided in the Act that no revision or cancellation
of wages should take place unless recommended or reported
on by the District Committee.t The actual fixing of the
rates was to be done by the Board, although, as in the case
of Trade Boards, the Board was bound to reconsider its
decision if so requested by the responsible Minister. In
order to provide against the anticipated conservative atti-
tude of the Board towards wages, and to protect workers in
case of delay, a minimum wage of 25s. a week was in effect
instituted as from the date of the Act. o

Similar machinery was called into being for the fixing
of agricultural wages in Scotland. The Secretary of the
Board of Agriculture for Scotland was to divide Scotland

1 Compare the proviso under the Trade Boards Act with respect to
the duties of District Trade Committees, p. 92.
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into districts and combinations of districts. Where he was
satisfied that there already existed a body representative of
both sides, he could recognise it as a District Wages Com-
mittee. Where no such body existed, a Joint Committee
was to be appointed. In order to have a central co-ordinat-
ing body, analogous to the Agricultural Wages Board in
England, the Scottish Board of Agriculture was to group
all the districts into five combination districts, each of which
was to elect two members (one employer and one worker) to
constitute a Central Wages Committee. To this Committee
the Board appointed a chairman and secretary and two
women members. This body was to possess all the powers
and duties of the English Agricultural Wages Board. Where -
the District Comrhittee failed to fix wages in the time allowed
by the Board the Central Committee was empowered to take
over this function. It seems probable that the difference
in the machinery used in England and Scotland reflects a
difference in the position of the workers in the two countries.
Agricultural workers in Scotland were in the main better
paid and more independent than similar workers in Eng-
land. This machinery for the fixing of agricultural wages
was abolished in October 1921, when the subsidies to farmers
were withdrawn, and in its place a system of Conciliation
Committees was adopted. In the words of the Act, it was
* expedient that local joint conciliation committees, repre-
sentative of persons employing workmen, should without
delay be formed by agreement . . . for the purpose of deal-
ing with wages or hours or conditions of employment.” In
the first two years, or until such conciliation committees
were formed, the existing District Wages Committees were
to be continued, although they had no power to enforce
their decisions. It was, however, cpen to them to apply to
the Minister of Agriculture to confirm any decision arrived
at, and on such confirmation workers in the area secured
the right to recover in a-court of law the wages so fixed.
Owing partly to the hostility of the farming community,
and partly to the decrease in the strength of the agricultural
unions, the system did not enjoy any marked degree of
success. In many Districts no agreements were made,
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while in others there was a considerable decline in the level
of the wages which were fixed.

Three years later State regulation of wages was again intro-
duced into the agricultural industry. By the Agricultural
Wages (Regulation) Act of 1924 the Minister of Agriculture
was empowered to establish an Agricultural Wages Com-
mittee for each county in England, and an Agricultural -
Wages Board for the whole country. The Committees
consist of equal numbers of employers and workers together
with two impartial persons appointed by the Minister, and
a Chairman. The latter is appointed by the Committee or,
failing agreement, by the Minister. The ‘Central Board
resembled the previous Agricultural Wages Board in con-
stitution, but not in powers. Like the old Board it con-
sisted of equal numbers of representative employers and
workers together with a number of independent persons, not
to exceed one quarter of the total membership of the Board,
appointed by the Minister. Unlike its predecessor the new
Agricultural Wages Board was able to act only when the
local Committees failed in their duty. The emphasis in the
new Act is placed upon these Agricultural Wages Com-
mittees. It is they who are to fixand cancel or vary wages.
It is they who are to take the initiative. The only
serious control over their activities lies in the power of
the Minister of Agriculture to order a Committee to recon-
sider any minimum rate fixed by them., Only if a Committee -
does not function within two months of its appointment,
or if it fails to fix a rate on the expiry of an old one, or at the
direct request of a Committee, can the Board function.
For the rest it is concerned with making the necessary orders
when notified by a Committee that an award has been made,
and with enforcing the payment of such rates as are fixed.

Thus there is a very significant difference between the
two Acts. Two other changes are worthy of note. In the
1924 Act there is no fixed minimum wage mentioned in the
Act itself. This omission is particularly important in view
of the lack of central control over the determinations of the
local Committees. In the second place, the later Act does
not apply to Scotland.
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The Arbitration method of regulating wages was intro-
duced into Great Britain during the War. Voluntary arbi-
tration has long been a feature of English industrial life, and
Conciliation Boards have been much used since the middle
years of the last century. The first positive step to promote
the use of this machinery was taken by the State in 1896,
The title of the Conciliation Act of that year well described
its purpose. It was ““an Act to make better provision for
the Prevention and Settlement of Trade Disputes.” For
this purpose the Board of Trade was empowered to take
any steps which seemed expedient to enable the parties to
a dispute to meet together. On the application of either side
it could appoint a conciliator ;- at the request of both sides,
an arbitrator. The practical importance of this ‘Act was
negligible. “ It was a mere skeleton, and a skeleton so
restricted in shape and size as necessarily to affect any life
with which it might be endowed.”? :

The next step towards compulsory arbitration was taken
in 1915. The Munitions of War Act, 1915, again authorised
the Board of Trade to take steps to obtain a settlement
where a dispute was in existence or pending. ~Disputes in
trades engaged in supplying munitions of war were to go
before tribunals determined by agreement between the
parties or by the Board of Trade. A new element was
introduced by the proviso that any award so made became
binding on both parties, and failure to comply could be
punished by penalties exercised through a Munitions Tri-
bunal. Strikes were prohibited in the trades covered by
the Act until twenty-one days had elapsed after the differ---
ence had been reported to the Board of Trade. Further
additions were made during the War to what was in effect an
Arbitration System. The Munitions Act of 1916 authorised
the Minister of Munitions to constitute Special Arbitration
Tribunals to deal with disputes concerning women and un-
skilled and semi-skilled men. The Act of 1917 made the
existirig Committee on Production # a Special Tribunal for

1 Askwith, Industvial Problems and Disputes, p. 78. .

* The Committee on Production was set up in 1915 to discover how
the productive powers of the employees in the engineering and ship-
building establishments could be made fully available to meet the national
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dealing with disputes as to time-rates under Orders of the
Minister of Munitions in controlled establishments, At the
same time the Minister of Munitions was given power to
extend to a whole trade the terms of an award which was
. already applicable to a large section. To a considerable
extent the awards of the Committee on Production deter-
mined the course of wages during the war, especially after
1917, when the engineering and other well organised trades
agreed to submit cases to it every four months for the
revision of working conditions. The number of cases re-
ferred to arbitration grew from 45 in 1915 to 3,500 in 1g18.
This war-time control of wages was continued after the
signing of the Armistice by the Wages (Temporary Regu-
lation) Act of 1918. The Act itself was based on the recom-
mendation of a Committee of Reconstruction of which Sir
John Simon was chairman. Its object was the prevention
of any sudden fall in wages immediately the War ceased.
The Act enforced the payment to workers of not less than
the  prescribed rate’ (defined below) for a period of six
months from the date of the Act. An Améndment in May
1919 extended the period for a further six months and
in the following November the Industrial Courts Act - pro-
longed it until September 1920. The .* prescribed ¥ rate
as respects a man or boy in any trade or branch of industry,
in any district, was defined as the recognised time-rate
or other basis for determining wages, which was gener-
ally applicable on November 11, 1918, to that class of work-
man in that trade or industry in that district. As regards
--women whose wages were regulated by Orders under the
Munitions of War Acts, the * prescribed rate '’ was the rate
payable under the said Order or Award. If there was an
agreement existing between the employers of a majority of
the workers in a district and these workers, the rate was to
be the wage payable under that agreement. For women,

emergency. In particular, the Committee which consisted of a repre-
sentative of the Admiralty and the War Office, with Sir George Askwith
as Chairman, reported that disputes between employers and workers
should be referred to an impartial tribunal nominated by the Govern-
ment. The Government acted on this suggestion and appointed the
Committee on Production as the chief arbitration tribunal of the country,
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to whom neither of the above conditions applied, the
prescribed rate was to be that paid by the employers
of the majority of the workers in the district. It will
be seen that the Act was really an attempt to enforce
the payment of wages at not less than the rates ruling at
the time of the Armistice. The Act was not, however, so
inflexible as at first sight appears. The old Committee on
Production was rechristened, and was made an Interim
Court of Arbitration, which was charged with the duty of
settling disputes arising out of the interpretation of the Act.
It was possible for a substantial proportion of the workers
or employers to make a claim for the substitution of a
new rate in place of the existing prescribed rate. Such
claims might be referred by the Minister of Labour to the
Interim Court, and when a variation was made the Minister
was empowered to extend such rate to all employers and
workers on whom the old prescribed rate was binding. Pro-
ceedings for enforcement were to take place before a Muni-
tions Tribunal. After 1919 the Tribunal to which alterations
in the prescribed rate were referred was the same in personnel
but different in name. The Industrial Courts Act of 1919
named the Interim Court of Arbitration, alias the Committee
on Production, as the standing Industrial Court. By now
it consisted of some thirteen members, for since 1917 it had
been increased in size by the addition of representatives of
employers and workers, It was practically a standing panel
of arbitrators to which parties to a dispute could apply for
the appointment of a settlement board. Its decisions no
longer had statutory force and the Act of 1919 thus abolished -
the element of compulsion in the settlement of wage
disputes in Great Britain.

No account of State intervention in wages in Great Bntam
would be complete without some mention of the Fair Wages
Clause, which arose out of a Resolution in the House of Com-
mons in 1gog. By this Resolution Government contractors
shall *“ under the penalty of a fine or otherwise, pay rates of
wages, and observe hours of labour not less favourable than
those commonly recognised by employers and trade socie-
ties . . . inthe trade in the district where the work is carried
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out.” If the Clauseis violated firms are struck off the list
of those invited to tender by the Government. The Fair
Wages Claunse has also been adopted by Local Authorities.

IRELAND.

The Trade Boards Acts of 1gog and 1918 were also appli-
cable to Ireland, although the administration was carried
on from the London office. After 1923, however, when
both North and South Ireland undertook their own govern-
ment, the administration of these Acts was necessarily trans-
ferred to Belfast and Dublin. The Irish Trade Boards for
any particular trade had always been quite separate bodies,
so that the transition was easily effected.

In 1923 the Government of Northern Ireland repealed the
1909 and 1918 Trade Boards Acts in so far as they related
to that country, and passed a new consolidating and amend-
ing Act.! The Boards previously existing under the repealed
Acts were retained, and powerwas vested in the Irish Ministry
of Labour to createnew Boards. But there were several sig-
nificant alterations, The influence of the Cave Committee
and its recommendations can easily be traced in the new
measure, Once again the conditions which must be satisfied
before a Trade Board can be set up include the prevalence
‘in any branch of the trade of unduly low wages as compared
with the rate in other occupations, a condition which had
been removed by the Trade Boards Act of 1918. But an
even more important alteration was made in regard to the
rates which might be fixed by the Boards. The Cave Com--
mittee had pronounced against the elaborate scales of rates
fixed by the British Trade Boards, drawing a sharp dis-
tinction between '

“(a) A true minimum wage—that is to say, the least wage
which should be paid to the ordinary worker of the lowest grade
of skill engaged in the trade, and (b) those other and higher scales
of payment which it is desirable to secure for the part skilled
and skilled workers. The former . . . should be fixed by a
vote of the majority of the whole Board, including the Appointed

2 An Act to Consolidate and Amend the Law relating to Tyade Boards
i1 Northern Iveland. 13 & 14 Geo. V. ch. 32. Dated November 27, 1923,
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Members, and when confirmed should be enforced by all the
authority of the law ; but the latter . . . should be determined
by agreement between the two sides of the Board, without the
vote of the Chairman or Appointed Member, and when confirmed
should be enforceable by civil proceedings only.”’*

The new Northern Ireland Trade Boards Act adopts these
recommendations with the exception of ¢he last clause.
By Section 6 of the 1923 Act a Trade Board may fix general
minimum piece-rates by agreement between at least three-
fourths of the members of the two sides, but when fixed such
rates are enforceable in the same manner as the general
minimum time-rate.

Apart from these alterations and several minor amend-
ments, the Trade Boards system in Northern Ireland is sub-
stantially the same as that in Great Britain.

The Trade Boards Acts of 1909 and 1918 still remain in
force in the Irish Free State, and have not been amended.
The Acts apply to fourteen trades.?

FRANCE.

The French system was inaugurated in 1915 by the Home-
work Act of that year after a long period of agitation on the
part of social reformers. This Act is limited in scope to
women home-workers, although men similarly employed
may claim at least the wage paid to women, which indeed’
is little enough. Moreover, the Act was until 1922 confined
entirely to home-workers engaged in the manufacture of
clothing or articles ultimately intended for clothing. In
1922 it was extended to cover all lace, sewing, embroidery,
etc., whatever the destination of the work, and to certain
accessory articles of clothing, knitted goods, the manufacture
of medals, small jewellery and rosaries.

_ The authorities charged with the fixing of rates were, in
the first place, intended to be the Conseils du Travail set up

L Cave Commstice Report, p. 28.

% i.e, Paper Box, Aerated Watexs, Brush and Broom, Dressmaking and
Women’s Light Clothmg, Hat, Cap and Millinery, Linen and Cotton
Embroidery, Milk Distribution, Ready-made and Wholesale Bespoke,
Retail Bespoke Tailoring, Sheet Making, Sugar, Confectionery and Food

Preserving, Tobacco, General Waste Materials Reclamation, Wholesale
Mantle and Costume.
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under the Act of July 17, 1908.! In fact, only three such
councils existed, none of which dealt with the clothing trade.
In their absence the authority was to be a Comité de Salaires,
to be set up in the chief town of each Department (33f).2
These committees were to consist of the senior Juge de Paix,
and two to four workers engaged in the trade, though not
necessarily home-workers, and the same number of em-
ployers. The term of appointment was three years. The
Prefects have the duty of summoning the committees and
of determining the number of members, who are actually
chosen by the assembled presidents and vice-presidents of
the local Conseil de Prud’hommes and, failing agreement, by
President of the Civil Tribunal. The Conseils de Prud’-
hommes, or probiviral courts, as reorganised by the Acts of
1907 and 1908, are set up for industrial towns and consist
of as many trade sections as are required. Each is com-
posed of two employers and two workers with a president
chosen alternately from either side. They deal with trade
disputes, wages and dismissal claims, and combine the
functions of a court of arbitration with those of a court of
summary jurisdiction.

It is the duty of the Comité de Salaires to fix the hourly
rate which is to be paid for the various kinds of home-
work carried on in the district, and the Act lays down very
carefully the matters to be taken into consideration by the
Comité when making a decision. The wage fixed must be
equal to the wage customarily paid in the district to workers
of average ability engaged on similar work in factories and
workshops (33e). '

The system is unique in providing that the further duty of
deciding the time to be taken over each article, in order to
translate these hourly rates into piece-rates, shall be deter-
mined by a separate body, the Comité d’Expertise. The
Prefect has power to set up these committees for the various
branches of trade or for various localities. They consist

1 These may be appointed in any locality by the Conseil d’Etat on
the request of persons interested, or on official initiative, for particular
trades, to study the interests of the trade and to give expert advice.

* The figures in brackets refer to the relevant sections of the Act of 19135,

w.S, H
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of two women workers and two employers in the trade con-
cerned, and are presided over by the local Juge de Paix.
Here again the members are chosen by the assembled
sectional officers of the Conseil de Prud’hommes. After the
Comité de Salaires has fixed the daily wage to be paid in the
district, it is the duty of the Comité d’Expertise to discover
the length of time necessary to make various articles in order
that piece-rates may be fixed which will allow the ordinary
worker to earn the minimum hourly or weekly rate. The
latter need function only at the request of the Government,
the probiviral courts, or a trade association, but if they wish,
they may on their own initiative draw up the necessary
tables showing the time taken to make various articles. In
this difficult task they are entitled to receive assistance from
various quarters. They have access, for instance, to the
schedules of wages and piece-rates in the clothing trade in
various districts, which have been drawn up from time to
time as a result of the Decree of August, 1899, relating to
the making of military garments,! while the Ministerial Cir-
cular of July 24, 1915, instructs Inspectors to attend the
committees and give advice when requested. It is a further
duty of the committees to give advice and information to the
judicial authorities, when workers sue for the fixing of a rate
applicable to themselves, )

The decision as to the minimum wage is to be published
by the Prefect and is to become effective after three months
unless an appeal is lodged. Appeals which are not settled
by agreement are decided by a Central Commission sitting
at the Ministry of Labour (33h). This is composed of two
members of the Wages Committee concerned (one represent-
ing the employers and the other the employed), two repre-

“sentatives of the trade in question, and the permanent
members of the Commission. The latter consist of two
members elected from the probiviral courts for a term of
three years and one member of the Court of Cassation,
nominated by the Court, who acts as President. In practice
appeals to the Central Commission have been few. Up to
October 1, 1920, the Court had given only thirty-six deci-

3 Circular of the Minister of Labour, January 12, 1917. -
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sions.1 The general tendency seems to have been to obtain
a settlement either by reconsideration or by employing the
inspectors as conciliators, The proceedings of the Com-
mission are marked by considerable delay.

By October, 1920, Comités de Salaires had been set up in
all Departments except Aisne and Ardennes, while there
were 297 Comités d'Expertise in existence. The setting up
of the committees did not, however, proceed as quickly as
might have been wished, as is shown by a number of Minis-
terial Circulars reminding Prefects of their duties under the
Act. The Act, as evidenced by its recent extension to other
trades, does not appear to be unpopular, but this fact may
be accounted for in several ways. Its scope is very limited,
extending only to women home-workers in certain specified
trades,® while the basis of the wage to be fixed is rigidly
defined and by no means represents an ambitious scheme
of social reform. It merely prevents outworkers from
receiving lower wages than factory hands, and makes no
attempt to question the adequacy of the wages paid to the
latter. Also the Committees have been very slack in revis-
ing wages. A wage once fixed is usually not altered within
the three years’ period allowed for in the Act, thus making
the existence of the Committees of little real value in many
cases.? Finally, prices have not yet begun to fall in France,
and so there has been no inconvenient pressure to raise
wages on a falling market. For the past three or four years
interest in the Act of 1915 has declined, and its place has
been taken by animated discussions about the system of
Family Endowment. Even the official reports on the oper-
ation of the Minimum Wage Act have ceased to appear since

“1920,4 Reasons have already been given for excluding
the system of Family Endowment from an examination
of State wage regulation. Even under the Act of 1922,

2 Bulletin du Ministéve du Tyavail, October, 1920,

% An unsuccessful attempt was made in June, 1917, to extend the
provisions of the Act to workers in workshops, -

® See in particular the Circulars of the Minister dated September 11,
1922, November 29, 1916, February 23, 1916, and August 26, 1924.
.4 A fuller account of the operation of the French system will be found
in my article on * The French Minimum Wage Act of 1gr 5" in Economica,
November, 1923.
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which enforces payment of wages on a family basis on
firms applying for Government contracts, the State does
not enforce the payment of any minimum sum, unless it
can be argued that the minimum payment per child,
approved of by any particular Cuisse, is a minimum wage.
This seems on the whole a doubtful extension of the idea of
a minimum wage, for there is nothing to prevent an employer
from paying no more than that, and it cannot seriously be
maintained that the enforced payment of 25 francs a month 1
constitutes State regulation of wages.

Norway.

The Norwegian Act of 1918 applies to home-workers, and
persons employed in outwork shops. Like the French Act
of 1915 its scope is limited to the manufacture of clothing
and needlework of allkinds. A general Home-work Council
is charged with the duty of securing hygienic conditions in
the home-work trades, and if it finds that a minimum wage is
necessary to secure good conditions it may fix one through
the agency df a Wages Board. These Boards may be
set up for one or more branches of a trade. As in France
too, one Wages Board is contemplated for each com-
mune, but in practice one Board is often appointed for
several communes. Members of the Boards are selected
by the communal authority from nominations received
from associations of employers and workers. The Boards
consist of not less than four members, with the addition of
a chairman appointed by the Home-work Council. French
precedent is again followed to the extent of limiting the
wage which is fixed to that ruling in factories in the district,
but in Norway the Wages Boards themselves fix the piece-
rates. ‘Co-ordination is obtained through the Home-work
Council, which may either confirm or refer backarate. As
in Tasmania, minimum rates may be suspended in favour of
a collective agreement concluded between workers and
employers. The Act was passed for a period of five years in

3 This is the highest wa.gé " which could be enforced on a publi¢
works contractor in respect of a worker who had only one child.
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the first instance, but in 1923 was renewed for a similar
period.

In 1918 another Act was passed t6 provide a minimum
wage for lower-grade commercial employees, who are defined
for this purpose as women and men regularly employed for
remuneration by the owner of a commercial undertaking
where the work is carried on in a shop, office or warehouse.
If the communal authority decides that wage conditions are
unsatisfactory, it can decide that a minimum wage be fixed,
and for this purpose may appoint a 'Wages Board, which
consists of a chairman and as many ordinary members
(equally representative of both sides) as the communal
authority may decide. -The central authority is the Com-~
mercial Wage Council, which consists of three or five mem-
bers of either sex, who must be persons not economically
interested in the decisions of the Council. This body has
to see that * the rates fixed for separate localities are in
reasonable proportion to the rates fixed in other localities.”
Here, too, the minimum may be suspended if a collective
agrecment is made. This Act was at first operative only for
a limited period but in 1922 it was extended, and continued
until 1925. : *

A system of Compulsory Arbitration was in operation
from 1916 to 1923. In 1916 as 3 result of considerable
unrest, a Compulsory Arbitration Act empowered the
Government to direct that a dispute should be settled by
Arbitration if it was one likely to endanger important
public interests. The Award of the Court was binding
and stoppages of work were prohibited. The Arbitration
Court consisted of a chairman‘and two members appointed
by the Government, together with two others, one each
appointed by the Federation of Trade Unions and the
Federation of Employers’ Associations. This Act was
very little used, but as it only applied to disputes arising
during the War it was extended in 1919 and again in 1920
for yet another year. In 1922 a new Act made certain
slight alterations, and extended arbitration until 1923.
The Court made 111 Awards under this Act, but as the
general tendency was towards a reduction of wages, the



108" LAWS OF WAGE REGULATION.

renewai of the Act was strenuously opposed by the socialist
and communist parties, and since 1923 Compulsory Arbitra-
tion in Norway has ceased to exist.?

AUSTRIA AND CZECHO-SLOVAKIA.

The influence of the French Minimum Wage Act may also
be traced in the limited scope of the Home-Work Acts of
Austria and Czecho-Slovakia. It will be convenient to
consider these two States together, for their minimum wage
legislation is very similar, largely because its conception
dates from the time when the two states were politically
one. In Austria the Act applies to outworkers engaged
in the manufacture of clothing, shoes, and under-clothing,
while in Czecho-Slovakia it applies to the same type of

" worker engaged in the manufacture of the above articles,
and also textiles, the making of glass and mother of pearl.
In both countries the extension of the law to other trades is
anticipated, although no specific provisions are made to
this effect.

The Austrian Home-Work Act of 19182 provides that the
State Department for Social Welfare, in agreement with the
State Department for Public Health, shall establish a Central
Home-work Commission for every branch of manufacture
where goods are made by home-work, the grouping of trades
being based upon their local distribution. Each Com-
mission is to consist of at least nine members, equally repre-
senting contractors and home-workers, while if middlemen
exist they are to be given suitable representation. These
persons are to be appointed for three years by the Secretary
of State for Social Welfare after the organised bodies of em-
ployers and workers have been given an opportunity to make
nominations. In addition, other persons, equal in number
to the representatives of workers or employers, and possessing
the necessary knowledge and capacity to judge of the con-
dition of the industry, are to be appointed. One of these is

1 An excellent account of the operation of the Compulsory Arbitration
Laws is giver by Joban Castberg in the Intemmational Labour Review,
February 1925, p. 15.

3 Gesels viber die Regelung der Arbeits-und Lohnverkaltnisse in dey Heim~
arbeit. Vom Dezember 19, 1918, °
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to be nominated by the Secretary of State for Public Health.
The president and deputy of each Commission is to be
appointed by the Secretary for Social Welfare from among
its members. Local Home-work Commissions may also
be set up, the nomination of members resting with the
competent Provincial Governments who. also appoint the
president and his deputy. These bodies may make pro-
posals to the relevant Central Commission respecting rates
and agreements, while they must report on matters concern-
ing their trade if so requested. The president of the local
Commission must be invited to attend the meetings of the
central body when such recommendations or resolutions
are under discussion. In addition, the local commissions
are given important conciliation functions and have power
to make recommendations for the settlement of disputes,
which however the parties are not bound to accept. At
least two-thirds of the total membership of the Central body
must be present when Determinations are made. These are
submitted to the State Department for Social Welfare.
Similar conditions prevail in Czecho-Slovakia. The Act
of 1919 * provides for the establishment of a Central Home-
work Commission in each branch of the spegjfied industries
. by the Minister of Social Welfare. The Commission is con-
stituted on the lines of that in Austria. The Minister may
refer back rates for reconsideration, but in the last resort
the decision lies with the Commission. District Home-work
Commissions may be appointed for any branch of trade in
which a Central Commission exists. The fact that the
Chairman of the Central Commission may at all times attend
meetings of the District Commission in an advisory capacity
forms a bond between the two bodies. The District Com~
missions are in any case merely advisory, but they also act
as conciliatory authorities in the industries with which they
are concerned. Asin Austria, a collective agreement takes
precedence if necessary over a Determination, while the
Central Commission may declare a collective agreement to
be a Determination within the meaning of the Act.

* Gesets vom Dezembey 12, 1919, Slg. Ny, 29 bely. die Regelung der Arbeits
und Lohnverhditnisse in der Heimarbeit,
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Little information is available as to the operation of these
laws. Up to 1925 economic conditions in Austria had pre-
vented the Act from becoming a very important factor, and
the inspectors complain that there is much ignorance of the
law. In Czecho-Slovakia five Central Commissions had been
set up by the end of 1924,! of which four had their seat at
Pragueand one at Jehlave. Each had jurisdiction over the
whole country excepting Sub-Carpathian Russia, and four of
these had established also a number of District Committees.?
Only the Glass Commission, however, had been successful
in actually fixing a rate. The rest have been concerned with
the settlement of industrial disputes and general advisory
work., This lack of activity is attributable partly to the
apathy of workers and the trade unions, and partly-to a
technical difficulty in the Act.?

GERMANY.

Of more recent date is the German Home-work Act of
1923, 4 amending a previous Act of 1911, and containing
provisions for the regulation of wages in home-work trades.
The Act provides for very detailed supervision of home-work,
including the.conditions under which it is to be carried on,
the hours and’ kind of work, health and sanitation, etc.
The rate of wages to be paid appears among these conditions.
The Federal Minister of Labour, with the consent of the
Federal Council, after hearing the economic associations
and official trade representatives of employers and workers,
may decide that Trade Committees shall be established for
particular branches of industry and particular areas. If a
joint request is received from the association of employers
and employees, such a committee must be set up. A trade
committee consists of equal numbers of representatives of
the industrial employers and home-workers concerned,

1 Textiles, Clothing and Linen, Glass, Mother of Pearl, and Footwear.

* There were eight in textiles, eight in clothing and linen, five in glass,
and six in footwear.

® See p. 189 nn, Fuller information regarding the operation of the
Czecho-Slovakian law may be obtained from the reprint of an article by
Mr. Sirotek, in Industyial and Labour Information, Vol. 14, No. 13, p. 16.

¢ Bekannimachung dey neuen Fassumg, des Hausarbesigesetzes. Vom
Juni 30, 1923 (Reichsgesetsblatt, Teil I, S, 4727 Reichsarbeitsblatt, 1923,
Nr. 14, S. 151).
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together with a chairman and two assessors, all three of
whom must possess the requisite expert knowledge. The
Council, at the request of State and communal authorities,
is to ascertain the amount of the actual earnings of home-
workers, and give opinions as to their adequacy. In-
adequate wages are defined as remuneration which is such
that home-workers cannot attain the wages customary in
the locality by working normal hours, or which is lower than:
the wages paid in factories and workshops in the same dis-
trict for similar work. In all cases an effort is first to be
made to secure a collective agreement, which may be ratified
by the Trade Committee as being generally enforceable,
and only in default of such agreement is the Trade Com-~
mittee itself to fix minimum wages which shall be valid and
final if adopted by the chairman and one assessor together
with a two-thirds majority of the representatives, but which
shall otherwise require confirmation by the authority which
established the Trade Committee.! The payment of wages
less than those declared in the collective contract or fixed
by the Trade Committee is' punishable by a fine. The Act
has been in force for too short a time for any useful comment:
to be made upon its pperation, although it may be suggested
that to place so much reliance upon collective contracts
when one party is almost by definition weak and unorgan-
ised, is somewhat optimistic.

A form of the Arbitration system is also found in Ger-
many. By the National Service Act of 1916 and the Mani-
festo of the Council of People’s Commissioners of 1918,
adjustment boards were set up which were similar in char-
acter to the existing conciliation boards. Unlike the latter,
however, the adjustment boards could act on their own
initiative and could give binding awards. In cases of
“ social or economic necessity ” these awards may be ex-
tended’ to persons who were not parties to the original

g
1 This emphasis on the collective bargain is also seen in the Order of
N ovember 28, 1924, which prescribes that a Trade Committee, before
coming to a decision must ascertain whether there is any collective agree-
ment in force for home-workers in that trade. If such an agreement
exists, and the wages fixed under it are held to be adequate, the Committee
may make the terms of the agreement binding on all persons in the trade,
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dispute. Moreover, the services of these boards may be
utilised by parties anxious to conclude collective agree-
‘ments, and these agreements too may be extended to other
persons, if so declared by the Federal Minister of Labour.
Before so extending an award, the Minister ascertains from

- the local chambers of commerce and other industrial author-

ities whether the collective agreement is an important factor
in the determination of labour conditions in the particular
occupation. In fact not many such extensions have been
made, and the whole machinery has been working under
conditions so abnormal that it is impossible as yet to
determine how far it is successful.

OTHER STATES.

Since 1919 there has been an Arbitration Act in Poland
which provides for the settlement of collective disputes by
inspectors of agricultural labour, using a conciliation or
arbitration board. Parties refusing to take part in a com-
pulsory conference are liable to a heavy fine. Any award
ol agreement so arrived at shall be legally binding on all
agricultural workers and employers in the district.. The
Board itself consists of not less than three, or more than
five, representatives of each side, together with a chairman
appointed by agreement between the parties, or failing this
by the Minister of Labour.

The regulation of wages was one of the first steps taken
by the Russian Soviet Government. In December scales
of wages were decreed which aimed at some degree of
equalisation but which took into account also the pro-
fessional ability of the wage earner. In 1919 payment in
kind became general, and workers were divided into some
‘thirty-five groups who received payment varying with the
relative importance to the State of the work performed by
each group. Towards the end of 1920 it was felt that some
stimulus to production was necessary, and later Wage Orders
empha51sed that’more attention should be paid to purely
economic factors 1 With the adoption of the New Economic

1 eg. the Obvder as to General Wages, June 17, 1920, prescribed that in
drawing up schedules of wages the following points should be taken into
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Policy in 1921 many of the factories which had been admin-
istered by the State were leased to co-operatives, labour
groups, or individuals, The payment of wages in such
undertakings is regulated by a Decree of June 18, 19z1.
An attempt is made to link together the workman’s pay-
ment and the total output of the concern, and equalisation
by fixing wage tariffs is abandoned.! A minimum pay-
ment is assured to each worker, which is increased only
with an increased production. The size of the central fund
for each enterprise, out of which the minimum payment is
to be made, is determined by the Supreme Economic Council
and the All-Russian Council of Trade Unicns, by reference
to the needs of each worker enrployed and the cost of other
factors of production.?

There remain one or two less important cases ‘of wage
regulation in Europe. In Switzerland minimum wages are
fixed for certain sections of the hand-embroidery trade ; in
Holland by a Decree of September 23, 1920, persons em-
ployed in the Herring Skewering industry between the
hours of 1o p.m. and 2 a.m. must be paid not less than 25 fl.
more than the usual rate per hour. Finally, there is an
interesting return to medizval conditions in Hungary under
the Agricultural Wages Order of February 24, 1921, which
provides for the fixing of maximum wages paid in agriculture
according to the kind of work and the season. Theimportant
clause is Section 2 whereby it is stated that after the deter-
mination of the wage “ workers shall not in virtue of any
contract claim more than the wages so determined.”

consideration : the time necessary for learning the trade thoroughly,
the injuriousness and danger of the conditions under which the work is
carried out, the arduousness of the work, and the degree of responsibility
for its performance.

1 Cf. Wage Regulations of Septembey 16, 1921.

* A fuller description of the Russian system can be found in an article
by Amy Hewes,in The Journal of Political Economy, April, 1922, p. 274.



CHAPTER VL

WAGE REGULATION IN THE UNITED STATES
JAND CANADA.

TEE UNITED STATES.

MmniMuM Wage regulation in the United States and Canada
is of even more recent date than that considered in the
preceding chapter. The earliest Act, that of Massachusetts,
did not become law until 1912, while the similar legislation
of the other States was a later development. We have
seen that by 1911 an active interest was being taken in
Massachusetts in the position of the worst-paid classes, and
that the alleged evil conditions were corroborated by the
report of an Investigation Committee which sat in that year.
Even so, the passage of an Act to set up wage-regulating
boards was made possible only by the withdrawal of any
penal provisions. In other words, the Act in Massachusetts
is non-mandatory. By 1913 eight other States * had placed
minimum wage laws upon their statute books, although on
account of a challenge to the law in Oregon very little effec-
tive work was done until 1917. During the War several other
States followed suit,? and although the extension of such
legislation is mow slower, the movement still continues.
This is evidenced by the adoption of a minimum wage law
in South Dakota in 1923, and by the attempts still being
made to pass wage-regulating Acts in Ohio,?® New York, and
other States. By 1924, therefore, seventeen American States
had experimented, with varying degrees of success, in
minimum-wage regulation.

1 j.e. California, Colorado, Minnesota, Nebraska, Oregon, Utah, Wash-
ington, and Wisconsin.}

3 j.e. Arizona in 1917, Arkansasand Kansas in 1915, District of Columbia
in 1918, North Dakota and Porto Rico and Texas in 19I19.

8 See the Monthly Labouy Review, March, 1923, p- 55.
114
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The constitutional problem has vitally affected both
the form and development of minimum-wage legislation
in the United States. The Fifth and Fourteenth Amend-
ments provide that legislation which deprives of property
or interferes with liberty of contract is invalid, unless it is
« due process,” or as it is commonly put, unless it can be justi-
fied by ** police power.” This term is very vague, but in effect
means that such legislation must be shown to be necessary
for the general welfare of the community. The laws have
also been attacked on the grounds that they delegate legis-
lative functions to an administrative agency. These points
were raised almost immediately in Oregon, and as will be
seen from the Note appended to this chapter, there has been
a long series of lawsuits, which have, for the time being in
some cases and permanently in others, interfered with the
operation of the laws. Until 1923 the interpretation of the
Courts was on the whole favourable to the existing laws, but
since then there has been a significant change of attitude,
and the future is full of uncertainty. Nevertheless, the
necessity of successfully meeting constitutional challenges
has materially affected the scope and form of the various
laws. The charge of interfering with freedom of contract
was met until 1923 by arguments that the States were justi-
fied in interfering with the right of contract, when such
right was derogatory to the public welfare, health; or morals,
or when in fact it was difficult to argue that real freedom
of contract already existed. It was argued that such a
position existed with regard to the wage bargains of women
and minors. Hence in all cases the operation of the mini-
mum wage laws is expressly limited to women and minors,
and in some cases to women only.! Moreover to emphasise
the fact that the laws are merely an application of the police
powers of the State, the majority of the Acts state in the
preamble that their object is “to protect the lives and

‘health, and morals of women and minor workers,” or to
determine “ the proper conditions of labour ** for such per-

3 In fact, of course, it is probable that even were there na constitutional
difficulties, the minimum wage laws would only apply to women on account
of the strong opposition on the part of male workers.,
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sons. The second difficulty as to the delegation of legislative
powers has been met by a careful definition in the Acts
themselves of the basis on which wages are to be fixed, so
that it can be argued that the function of the Commission
or Wages Board is merely the administrative work of deter-
mining the appropriate arithmetical equivalent of the basis
when applied to different industries. Great care has also
been taken, when Wages Boards exist in addition to a Cen-
tral Commission, to ensure that all final power shall be vested
in the Central Commission. The Wages Board is in all cases
advisory only.

There are thus three main characteristics of minimum
wage regulation in the United States. In the first place,
laws are limited in application to women and in some cases
to minors. In the second place, the basis of the wage is
always defined, with greater or less precision, while in cer-
tain States the exact money wage is inserted in the Act itself.
Finally, even where Wage Boards, in the ordinary sense of
the word, exist, their powers are very limited as compared
with many of those in Australia and Europe. It is not
proposed to give any detailed account of the various bodies
which regulate wages in the American States,! but some
knowledge of the position is necessary for a proper under-
standing of the problems involved. One broad distinction
between the systems has already been indicated. It is
possible to divide them into those which are and those
which are not mandatory. On the one hand are those laws
which, like that of Massachusetts, the ineffective Nebraska
law, and since 1923 the District of Columbia, rely for their
enforcement upon the pressure of public opinion. Con-
travention of them is not punishable in the Courts. In
the other group of States, offenders can be punished by
fine or imprisonment. All three methods of regulating
wages are found in the United States. Infour States we find
the Fixed Minimum Wage method, in one State Arbitration
is used, while the remainder adopt what is essentially
the Board method, though modified to suit the special

1 A full account is contained in Bulletin No. 285 of the United Stales
Bureau of Labouy Statistics, 1921.
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conditions operating inAmerica. There is little to be said
about the Fixed Minimum Wage. It is found in Arizona,
Porto Rico, South Dakota, and Utah, and in all these cases
is true to type. The Minimum Wage Law merely enumer-
ates certain classes of workers, and states that they shall
not be paid less than the wage named in the-Act. The
Board method, however, as it is found here, deserves longer
consideration. In general, provision is made for thé con-
stitution of a permanent body or Commission, which is
charged with the duty of fixing a living wage for certain
enumerated classes of workers. The Commission may act
either alone, through special conferences with represent-
atives of the trade concerned, or through Wages Boards.
In Texas and Arkansas there is no advisory Board. In all
other cases, these Wages Boards are merely advisory, and,
with the exception of Massachusetts, Kansas, and Wiscon-
sin, their use is optional.

In California, District of Columbia, Oregon, Texas, and
Washington the permanent Commission is appointed to
deal solely with wages and matters relating thereto. In
Colorado, Kansas, Minnesota, North Dakota, and Wiscon-
sin the work is done by the body which is concerned with
other labour laws, while in Massachusetts it is done by a
special Minimum Wage Division of such a Department.
The membership of the special Industrial Welfare .Com-
missiorl varies from five members (in California and Wash-
ington) to three (in District of Columbia, Texas, and
Oregon). Where the permanent Commission is appointed
to deal solely with wage matters, it is constituted so as to
represent the interests of employers and workers, with a
paid chairman, or other person to represent the public.
Thus in Oregon, to take a typical case, it is provided that
the Commission is to consist of one member of the employer
class, one of the worker class, and one person to be * fair
and impartial between employers and employees, and to
work for the best interests of the public as a whole.” In
this State the Commission elects a secretary who receives
a salary, while members of the Commission receive expenses
only. In some States there is a special provision that at
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least one of the members shall be a woman, but in almost all
cases women are in fact represented on the Commission
whether or not there is this prowso

The Wages Boards also vary in size and constitution.
Except in California, the Boards consist of representatives
of employers and workers, together with an equal or
rather smaller number of representatives of the public, in
addition to the Chairman. This provision for the appoint-
ment of members of the public as such, is a peculiarity of
American and Canadian methods. Its desirability will be
discussed in a later section. In California there are no repre-
sentatives of the public, although the procedure prior to
the calling of the Boards is the same as elsewhere. That
is to say, the Commission is authorised to investigate ** the
wages paid, the hours and conditions of labour and employ-
" ment in the various occupations, trades and industries in
which women and minors are employed in the State of
California, and to make investigations into the comfort,
health, safety, and welfare of such women and minors.”
If as a result of such inquiries the Commission is of opinion
that the wages paid in any industry are not ‘* living wages "’
as defined in the Act, it may call a Wages Board, to suggest
a suitable living wage for the trade. The Wages Board may
also make recommendations as to hours and suitable con-
ditions of employment in the trade. The deliberations of
the Board are to be a matter of record for the use of the
Commission, which is not bound to adopt them in fixing the
living wage. Although the calling of the Wage Board or
conference with members of the trade concerned is not com-
pulsory in all States, in practice almost all the Commissions
have made the calling of a Board the preliminary step to
the ﬁxmg of a ratel There is, however, considerable vari-
ation in the relations of the Boards to the central wage-
fixing authority. As a general rule the Commissions tend
to adopt the recommendations of the Boards, although in
certain cases, of which Kansas is an example, they exercise

1 California occasionally refuses to exercise its powers, and fixes rates
itself after a public hearing, while in Oregon and Wisconsin the practice
has developed of making use of a single conference and calling upon it
to act for each industry in turn, )
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their legal freedom of action and reject them. In such
circumstances it is customary for thie central authority to
call another conference or appoint another Wages Board.
It is indeed this tendency to fix the living wage as far as
possible in consultation with members of the trade con-
cerned that justifies the inclusion of the American experi-
ments under the Board System.! When a Commission has
adopted a rate a Public Hearing or Meeting is necessary
before it can become law. This meeting is widely adver-
tised and may be attended by all persons interested. In
fact these meetings seldom perform any wuseful function,
are not well attended, and are largely used as a mieans of
advertisement for the airing of the views of persons who feel
strongly on the subject of State regulation of wages. It is
very rare that an alteration in the rate previously decided
upon is made as a result of a Public Meeting.* Revisions
of rates already fixed or the initiation of new rates may
generally be effected by a motion of the central body,
or as a result of a petition as to the lack of relationship
between the wages paid in certain trades and the require-
ments of a living wage, It is thus possible to make revisions
either upwards or downwards. ' _

Two of the three forms of minimum wage legislation in
the United States have nmow been considered. In four
States the Fixed Minimum Wage has been found,® in
ten an approximation to the Board System.4 In .two
other States the method adopted does not conveniently fit
into any classification. In Arkansas the amount of the
wage to be paid was originally inserted in the Act itself.
To this extent therefore, it falls under the Fixed Minimum
Wage System. But it is further provided that a Coms-
mission shall be appointed to fix a lower or higher minimum,
should it find on inquiry that such alteration is necessary
to supply an adequate living wage to women in industry.

1 A fuller account of the relationship between the Central Commissions
and the Wages Boards will be found in Chapter IX, p. 216,

* See Chapter IX, p. 221 ef seq.

3 ie. in Arizona, Porto Rico, South Dakota and Utah.

¢ i.e. in California, Colorado, District of Columbia, Kansas, Massa-
chusetts, Minnesota, North Dakota, Oregon, Washington, and Wisconsin,

w.S. 4
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This brings the method into line with the Board System as
it is adopted elsewhere in the United States, for although
there is no provision for the appointment of 2 Wages Board,
an Amendment of the law in 1921 provided for the addition
of representatives of employers and workers to the Com-
mission, which previously consisted of three members, the
Commissioner of Labour, and “twe competent women.”
To some extent the method adopted in Arkansas now cor-
responds to that existing in Texas before the Minimum
Wage law was repealed in that State. In Texas there was
a Central Commission, charged with the duty of fixing wages
in trades where investigation showed it to be desirable..
The method adopted was unlike the Board System,
in that there was no provision for the calling of a
Wage Board, representative of both sides. On the other
hand, the constitution of the Commission which consisted
of the Head of the Bureau of Labour Statistics, the repre-
sentatives of the employers and workers on the Industrial
Accident Board, and the State Superintendent of Public
Instruction, did allow the employer and worker interests
to have some voice in the determination of the minimum
wage. Moreover, the method could not well be classified
under the Arbitration System. There was no provision for
the bringing of disputes by organised workers, no regulations
against strikes and lock-outs, and it was specially provided
that in no case should the Commission act as a Board of
Arbitration during a strike. The initiative as to the fixing
of rates came in the first instance from the Commission,
although petitions asking for the amendment of rates could
be made to it. On the whole, therefore, it seems most con-
venient to regard the systems of Arkansas and Texas as
imperfect and incomplete types of the Board method.

The Arbitration method has been adopted only in Kansas.
The Compulsory Arbitration Law of 1920 created a Court of
Industrial Relations consisting of three Judges appointed
by the Governor for a period of three years. In case of
serious disorder, the Court, on its own motion or at the
request of ten citizens, was empowered to summon the
parties before it and investigate the dispute. It could,
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however, only act in those trades in which it could be argued
that a stoppage of work would endanger the public inter-
ests. That is to say, its activities were confined to disputes
in trades engaged in the manufacture or transportation of
food products, or clothing in common use by the people,
or in such trades as mining. The Court in its finding
was to “state specifically the terms and conditions
upon which the said industry . . . should thereafter be
conducted,” and had power to prescribe a ‘ reasonable
. minimum wage or standard of wages.” The wages so fixed
by the Court were to constitute the legal rate in the trade
concerned. The Court had dealt with some forty cases
when its activities were suspended by an adverse judgment
in the United States Supreme Court. The Court of Indus-
_trial Relations had intervened in a dispute at the Wolf
Packing Company, claiming justification for so doing on
the grounds that the strike was likely to spread to other
firms, and so become a menace to State safety. The decision
of the Supreme -Court, again invoking the Fourteenth
Amendment, declared that the Act was invalid in so far as
it authorised the fixing of wages in a single establishment,
for, it was argued, a strike in one establishment could not
be regarded as imperilling the public interests. For the
time being, therefore, the activities of the Court, at least in
so far as wage regulation is concerned, are severely limited.

The Kansas wage-regulating machinery is not the only
American experiment which is at the present time prac-
tically refraining from functioning. The activities of the
District of Columbia Minimum Wage Commission were cut
short by the decision of the Supreme Court in 1923.1 The
Commission has not yet been abolished, but it is unable to
carry on any active functions and can only rely on the
consent of employers for the observance of Orders. This
decision in the District of Columbia case has already had
far-reaching effects on the activities of the other American
Minimum Wage bodies. The Porto Rico Act has been
declared unconstitutional, while test cases are being brought
in other States, chiefly in Wisconsin and California.. Every-

! Se¢ Note at end of this Chapter.
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where, however, the positive functions of the central Com-
missions have suffered. Efforts are being made to enforce
the Act by methods which do not bring the employers too
obviously in conflict with the law. In some States, of which
Oregon is a prominent example; the employers have for the
time being signified their determination to support the law,
but elsewhere the position is not so easy. Even in Massa-
chusetts, where the enforcement of the law has long been
on the basis of consent, fortified by the pressure of public
opinion, the position of the Minimum Wage Division has
been made more difficult by a decision that newspapers are
not bound to publish the names of employers who are found
to be violating the Law, But before this recent strengthen-
ing of the position of the opponents of minimum-wage
legislation, not all of the systems described above were actu-
ally operating, while there was a wide variation in the .
effectiveness of those which were, The Nebraska Law of -
1913, which was based on the system then in operation in
Massachusetts, was never put into operation. It was
repealed in 191x9, and its failure seems to have been largely
due to the lack of interest in the Act. The same thing
happened in Colorado. Investigations were undertaken
after the passage of the Act in 1913, but as certain changes
in the law were recommended nothing was done until a new
Act was passed in 1917. No further action was then taken
by the Commission, on the ground that no adequate appro-
priation had been granted and that there was no popular
interest in the subject. More recently efforts have been
made to collect information on the basis of which action
could be taken, but up to the present the law has remained
a dead lettern An attempt was made to amend the Texas
law in 1921, and to this end the Act of 1919 was repealed.
But a veto by the Governor of the new measure, on the
grounds that it was inconsistent and unworkable, has
left this State temporarily without a minimum-wage law.
Thus of the wage-regulating laws enacted at one time or
another byseventeen States, two have never been put into
operation, one has been repealed, and two have recently
been declared unconstitutional. The rising prices which
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accompanied the War rendered the Fixed Minimum Wage
systems practically ineffective, as alterations in the original
rates were not made except after the lapse of long periods.
In North Dakota, Minnesota, and Kansas, the laws are still
operative, but these States are largely agricultural and
have a weak administrative personnel ; hence in practice the
laws are not very important. Moreover, in Kansas matters
are complicated by the Supreme Court decision already
referred to, for the central authority which deals with wage
regulation on Board methods is the Court of Industrial
Relations. The laws are more effective in Oregon and
Washington, but here too, the administrative personnel
is not too strong and is limited by lack of funds. The most
active application of the minimum-wage laws is to be found
in California, Massachusetts, and Wisconsin. In fact,
therefore, the operation of State regulation of wages in
the United States is by no means so extensive as appears
at first sight. Nevertheless, large fields of women’s labour
are covered, and although the actual wage fixed may
not be high enough in many cases to effect any considerable
change in the position of the workers concerned, the experi-
ence of American States forms an important part of the
data tobe studied in discussing the problems of State regu-
lation of wages.t

1 The new Wages Board Act of 1925 in South Africa is similar in some
respects to American Acts in that it sets up a Central Board of three
persons appointed by the Governor-General, assisted by Divisions which
may be set up from time to time, for any particular trade, and which also
consist of three members, one of whom may be a member of the Central
Board, The Minister may appoint to the Board not more than two
additional persons, to be members for the purpose of any special investi--
gation, and where desired by the Board, or a representative section of
the trade, these persons may represent employer and worker interests,

It is the function of the Board to investigate, report, and submit recom-
mendations to the Minister in respect of any matters relating to wages
or conditions of labour, either on application of any registered union or -
association or of a representative number of workers or employers, or
by direction of the Minister. Upon consideration of any report from the
Board, the Minister may declare a minimum rate or wage which shall
not be less than that assessed by the Board, and prescribe at the same time
the class of persons in any area or trade to which the wage is applicable.
While provision is made for the consideration of objections, no rule is
laid down respecting the final decision on a proposed rate. It may be
referred back to the Board for recnmsideration, and the presumption
seems to be that the Minister will make the final decision—though appar-
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CANADA.

It is a significant fact that Canada in her minimum wage
legislation has followed the example of the United States,
rather than of Britain. The methods adopted are indeed
very similar to those used in America. But whereas Amer-
ican legislation generally provides for fixing the wages of
male minors as well as females, that of Canada applies only
to women.! And while European systems have usually
originated in an attempt to prevent the sweating of home
workers, it is only of recent date that the Canadian States
have realised the necessity of dealing with home-work as
well as work in factories. Thus it was not until 1922, when
it became evident that home-work was spreading, that the
Ontario Minimum Wage Board announced its intention of
regulating this class of work after the completion of its
other Orders. While minimum wage legislation in Canada
is thus probably more limited in scope than that in force
elsewhere, this fact cannot be attributed, as in the United
States, to constitutional difficulties. Moreover organised
labour has been more keenly in favour of State intervention,
while the opposition of employers has been less active.

Alberta, although one of the less highly industrialised -

ently his only alternative is to refrain from fixing,”or to fix a rate higher
than that suggested by the Board. In making a recommendation the
Board has to take into account all three bases to which reference is made
in Chapter XII. While no choice between them is indicated, it appears
that the economic conditions of the trade and the relations between
white and coloured labour will probably be important factors. For
although it is laid down that if the Board *‘ cannot recommend in respect
of the employees . . . a wage or rate upon which such employees may
be. able to support themselves in accordance with civilised habits of
life, it shall make no recommendation in regard to such wages or rates,
but shall report to the Minister on the conditions in such trade, and the
reasons for its decision,” it is stated immediately afterwards that * the
Minister may yet direct the Board to make such recommendation as it
deems fit."”

The Act does mot apply to agricultural workers, domestxc servants,
members of the teaching or academic professions, officers of Parliament
or Public Servants, or to parties who are covered by an award or agree-
ment made under Scctions 7 or g of the Industrial Conciliation Act, 1924,
and which fixes wages not lower than those applicable under the Wages
Board Act. It is still too early to make any comment upon the opera-
tlon of this legislation,

"3 With the exception of the New Brunswick Act of 1922 and the Fair
Wages Clauses,
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States, was the first to pass 2 minimum wage law. Under
the Factories Act of 1917, a Fixed Minimum Wage of $1.50
per shift was instituted for all persons other than appren-
tices, employed in any factory, shop, office, or office build-
ing. The Act was by no means popular, and in 1919 the
Cabinet was authorised to appoint a Committee in each of
four cities with a population of over five thousand, to make
recommendations relative to minimum wages and maximum.
hours. A joint meeting of the chairmen of these four com-
mittees-decided, however, that they had no power unless a
definite complaint was made, and in practice no action was
taken. Inixg20 an Amending Act provided that an advisory
committee of five persons, appointed for the whole province,
should be set up to investigate conditions, and to decide
upon a minimum wage. A report was made to the Lieu-
tenant-General, who was empowered to put the recom-
mendations into effect by an Order in Council. While
proposing that a minimum wage-of $13 per week should be
fixed for women and persons under eighteen years of age,
the Committee suggested that hours of labour should be
regulated by legislation rather than by Order in Council.
- It further recommended that legislation should be speedily

introduced for the establishment of Wages Boards similar
to those in other provinces. The Cabinet adopted the
latter and not the former of these recommendations,
but owing to Labour opposition, nothing was” done until
after the return of the Farmer Labour Party in 1921. The
Minimum Wage Act of 1922 authorised the appointment of
the desired Wage Boards in twelve specified towns and
cities of over fifteen hundred inhabitants. These Boards
were given power to fix minimum wages for all classes of
women workers, with the option, as in the United States, of
calling a conference, representative of the trade concerned,
for advisory purposes. The appointment of a Board is at
the option of the Cabinet, and it was provided that until a
new minimum was established under one of the new Boards,
. the Fixed Minimum Wage of the 1917 Act should apply.
Within a year of the passage of the new Act special rates
had been fixed for the laundry and dyeing and cleaning
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trades, and for persons working in hotels, restaurants,
offices, shops, stores, and mail order houses.!

In other Provinces, the initial establishment of a mini-
mum wage law was attended with more difficulty, but the
step once taken progress was more rapid. In British
Columbia various social workers had urged protective wage .
legislation since 1914, and in 1917 the agitation received
new strength from the accession of various reform organis-
ations, which were keenly interested in the subject. In
1918 an Act was passed; which adopted the American
method of fixing wages by means of a central board, with
the help of advisory conferences or wages boards. The
central authority was to consist of three members, including
the Deputy Minister of Labour, who was to act as Chairman.
One member was to be a woman. This body is charged with
the duty of ascertaining the wages paid to women workers,
and - of determining a minimum wage if necessary. The
Board may call advisory conferences or wages boards
to assist it in this latter function, The advisory body
is to consist of equal numbers of representatives of both
sides with one or more representatives of the public,
such number not to be more than either of the other
two. This Board is to give advice and submit an estimate
of the proper wage, but, as in the United States, the
Central Board may adopt or reject its findings, or may if it
wishes refer the matter to another conference. At the
present time practically all fields of women’s labour? are
affected by the Act, which in 1922 was said to regulate the
wages of over ten thousand women.® In practice this means
that nearly all the workers whose wages are regulated are
employed in the south-west corner of the State, agriculture
and mining being the chief industries over most of the coun-
“try. In 1919 an Amendment to the Coal Mines Regulation
Act provided for the appointment of a Coal Mines Minimum

2 Monthly Labour Review, May, 1923, p. 144, The Act was amended
in 1924, giving the Board wider powers and enforcing further penalties.

* i.e. mercantile industry, laundry and dyeing, catering, office work,
manufacturing, hairdressing and amusements, telephones and telegraphs,
fish curing, and fruit and vegetable canning,

3 Canadian Labowr Gazette, August, 1923.
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Wage Board, to consist of the Chief Inspector and an equal
number of representatives of both sides. This section of the
Act has never been put into effect.

The Manitoba Minimum Wage Act was passed in 1918.
Here-again a Central Minimum Wage Board was set up, to
consist of two employers, two workers and an impartial
chairman. While there is no special provision as to the
calling of conferences of members of the trade, the Board
has in fact always consulted both sides. The Board is one
of the most active in the Dominion, and during the year 1921~
1922 made four hundred and thirty-five recommendations,
two hundred and ninety-seven dealing with conditions of
work, fifty-seven with hours of labour, and seventy-six
with wages.! The Fair Wages Clause, on the lines of that in
force in Great Britain, also exists in Manitoba, and applies
to wages in the basic building and constructional trades,
The wages so prescribed are paid by practically all con-
tractors of note. _

In Saskatchewan a Central Minimum Wage Board, con-
stituted as in Manitoba, was set up in 1919, and in addition
to the ordinary minimum wage functions was given the
duty of fixing maximum hours and regulating sanitary
conditions in shops and factories. Originally the activities
of the Board were confined to the cities; but Orders could
be extended to other localities as well. Moreover, in 1920
the jurisdiction of the Board was extended to include hotels
and restaurants, in addition to the shops and factories
originally contemplated. As a rule the Board acts without
consulting the representatives of the trades concerned, and
by 1922 had fixed the wages of over two thousand workers,
chiefly in the laundry trade, in shops and stores, mail order
houses, and hotels and restaurants.

The fifth Canadian State with an active minimum wage
regulating body is Ontario. The relevant Act was passed
in 1920, and set up a Board of five persons, with power to -
investigate wage conditions and establish a minimum wage,
but with no power to regulate the hours or conditions of

 Seventh Annual Report of the Bureau o Labour of the Deparlmmt 0,
Public Works, Manitoba. 4 f / d
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work. The Board consists of five persons, two of whom are
to be women, and in this respect resembles that of Saskatche-
wan, but differs from that of Manitoba, where it is expressly
provided that the Board shall consist of two representatives
of employers and two representatives of the workers,
although in each case one of the members is to be a woman.
Without calling formal conferences, it has been the custom
of the Ontario Board to discuss proposed rates with mem-
bers of the-trades concerned. Rates have been fixed for
the laundry trade, for manufacturing industries, and for
stores and shops, and by the end of 192z the Board had
covered at least fifty-three thousand workers, that is to say,
nearly all the women workers in the province.

In all these five States, with the exception of Ontario,
the basis on which the wage is to be fixed has been defined
in the Act itself. As in the United States the basis is
the necessary cost of living, although this is defined in
different terms. While there is no Minimum Wage Act in
New Brunswick comparable to those existing or provided
for in other parts of Canada, this State has, by the intro-
duction of a modified fixed minimum wage for teachers,
opened a new field in the history of wage regulation in the
Dominion. The Schools Act of x922 provides for a fixed
minimum wage for male as well as female school teachers.
The salaries of teachers are based upon the value of the
district in which they carry on their duties.?

Two other States have passed wage legislation, which has
not yet been put into operation. In 1919 an unpaid Com-
mission was authorised in Quebec. It was to consist of
three members, one of whom was to be a woman, and was
to be given power to call advisory conferences in the various
industries for the fixing of wages. Its scope was limited
to the fixing of wages in industrial establishments, i.e. in
the manufacturing industries; excluding workers in stores,
hotels, restaurants and offices. Up to the end of 1924,

1 The actual scales are as follows: for districts with a valuation of
$20,000 and under, the minimum wage is $500 p.a.; for those with a
valuation of over $20,000, $600 p.a.; over 35o,ooo, $700 p.a. (Canadzan
Labour Gazelle, June, 1924, p. 481).
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however, the Government had not even appointed the com-
mission, in spite of protests from all parts of the Province.!
This reluctance to put the Act into operation is probably
mainly due to the economic conditions of Quebec, which
is endeavouring to attract manufacturers. For this pur-
pose low wages act as an inducement. Furthermore, it is
probable that the relative weakness of the workers’ organi-
sations, which like those on the Continent, are divided into
opposing religious and secular groups, has prevented the
organised workers from bringing pressure to bear on the
Government. In Nova Scotia also an Act was passed but
never put into effect. In 1920 a commission of inquiry,
which had been set up in the previous year, reported in
favour of legislation on the lines of that existing in Saskat-
chewan. Accordingly an Act authorised the setting up of
a Minimum Wage Board, consisting of five persons, two of
whom were to be women. The Act was in the first instance
applicable only to cities and incorporated towns, but might
be extended by an Order in Council. But there was also a’
provision in the Act whereby “ This Act shall come into
force on . . . and not before such day as the Governor in
Council orders and declares by proclamation Until 1924
the Governor issued no proclamation, but in that year an
amending Act was passed. The Minimum Wage Board of
five persons is continued and given power to establish after
. due inquiry a minimum wage and to determine the maxi-
mum number of hours per week for which this minimum
shall be payable.” Such wages orders may be made for one
industry or for several industries throughout the province,
- and the new Act was made applicable to all women except
farm workers and domestic workers. The previous Act
had applied only to women in factories and shops.

It will be seen later that although there are by no means
so -many different wage-regulating bodies as there are in
Australia, the problem of unification of decrees has already
been raised in Canada. So far little has been done to solve

1 See, for example, the protest of the Annual Convention of Catholic
workers of Canada, August, 1923 (Canadian Labowr Gazette, October,

1923, P. 994).
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the problem, although the Pacific States have taken a novel
step in holding joint conferences with those American
States, also on the Pacific Coast; which have wage-regulat- -
ingbodies. Thisis a new form of international co-operation, -
the results of which may be of far-reaching importance.
There is in Canada no Dominion legislatien comparable to
the Australian Federal Court. The nearest approach to it
is the adoption of the Fair Wages Clause by the Dominion.
Since 1900 *the policy of the Government with regard to
contracts has been based upon a House of Commons Reso-
lution of that year, in which it was agreed that ‘‘ every
effort should be made to secure the payment of such wages
as are generally accepted as current in each trade for com-
. petent workmen in the district where the work is carried
out.”® The adoption of this principle has been made more
explicit by the Orders in Council of July 192z and April -
1924. It applies not only to direct Government contracts,
but also to railway or constructional work towards which
financial aid has been voted by Parliament.

Detailed consideration of the famous Lemieux Act has
been-deliberately omitted as outside the scope of this work.
A very slight examination will show- that the Industrial
Disputes Investigation Act of 1907 does not constitute State
regulation of wages. In Australia the State appointed a body
which heard disputes about industrial matters and made
awards which were binding on the parties concerned. After
an award had been made it was illegal for a party to the
dispute to engage in a strike or lock-out. In some cases all
strikes were illegal in respect of matters which had not been
submitted toa State tribunal, but the reality of the State’s
control over wages lay in the element of compulsion. It
had the power to fix the legal wage in any trade in which
there was a dispute. It is this power which is lacking in
the Canadian legislation. The Act of rgoy applies only to
public utilities and mines, and prohibits strikes and lock-outs
in these trades unless certain specified requirements have
been complied with. Conditions and terms of employment

3 Words of the Resolution, quoted in Canadian Labour Cazsm, February,
1925, P. 146.
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may not be changed without thirty days’ notice, and if it
appears that a dispute is likely either party may apply to
the Dominion Department of Labour for the appointment of
a Conciliation Board. This Board, which consists of a
nominee of the employers, a nominee of the workers and a
chairman chosen by agreement or appointed by the Minister
of Labour, investigates the case and publishes its findings.
Neither party is however bound to accept these recom-
mendations, and after the report is published a strike may
lawfully take place. The intention of the Act therefore is
not to make all strikes illegal, but to prevent their occurrence
before the parties have had time for consideration and
before the public has been made aware of the facts of the
case,!

NoTE on THE CONSTITUTIONAL DIFFICULTIES IN THE UNITED
STATES.

It has been indicated in the preceding chapter that minimum
wage legislation has been constantly challenged in both State
and Federal Courts in the United States. In general there
has been much similarity in the grounds on which complaints
have been brought before the Courts. The first case was raised
in 1913, when a certain man, named Settler, endeavoured to
obtain an injunction against the operation of the Oregon law,
The case came before Judge Cleeton in the Circuit Court of
Oregon, and it was alleged by the plaintiff that the law was

sillegal on three counts. In the first place, it was said to delegate

legislative power to the Commission and Conference created
bythe Act. Inthe second place, it violated Section zo of Article
I of the State Constitution, whereby the passing of any law
granting to any citizen privileges or immunities which do not
apply to all is forbidden.. Finally, it was said to violate the
Fourteenth Amendment 2 of the Federal Constitution by depriv-
ing the employer of his property and his liberty of contract
without due process of law, and by denying him the equal pro-
tection of the law.

1 Since the above was written, the Industrial Disputes Investigation
Act has been declared unconstitutional in the House of Lords. See The
Times, January 21, 1925,

® Section 1 of this Amendment states that: * No state shall make or
enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law ; nor deny to any person
within its jurisdiction the equal protection of the law.”
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The Court decided that interference with wages in the cir-
cumstances defined by the Act, with the consequent limitation
of the right to contract, was justified as a necessary exercise
of the police power of the State. The importance of main-
taining the health and protecting the morals of women was
emphasised, and the Court stated that there was no obvious dif-
ference between the arguments in favour of limiting the hours
of employment of women and children, which had been admitted
by the Supreme Court of the United States,! and those in favour
of fixing a fninimum wage. Both were an application of the
police powers of the State, and as such, justifiable interference
with freedom of contract.

With regard to the delegation of legislative functions to an
administrative body, the Court ruled that in reality the law.
had fixed the standard by reference to which wages were to be
determined, in providing that they must be adequate to supply
the necessary cost of living and maintain the health of women.
It was argued therefore that the administrative body was merely
left to work out the mathematical details by applying the
standard to any particular district or industry. Nor was it
possible to urge the existence of Wages Boards in proof of the
contention that legislative powers were being delegated, for the
Commission had power to veto the findings of a Wages Board
or Conference. The question whether the prohibition of appeals
from the decision of the Commission on matters of fact rendered
the Act null and void was met by a declaration of the Court
that tlhe Act was complete without that section which forbade
appeal.

The matter was then again raised by Simpson, an employee
of Settler, the previous plaintiff. She claimed that if the Act
were put into operation she would be unable to obtain employ-
meht, as she was not worth the minimum wage to her employer.
She was -therefore being penalised and prevented from exer-
cising her freedom to contract. Here too the finding of the
Court was in favour of the validity of the law, whereupon
both cases were taken to the Supreme Court of the State of
Oregon. Once again the points at issue were whether the Act
was within the police power of the State, and whether the due
processes of law were observed. Once again the decision of
the Court emphasised the validity of the Act. In particular it
is of interest to note that Judge Eakin then expressly stated
that * Every argument put forth to sustain the maximum
hours law, or upon which it was established, applies equally in
favour of the constitutionality of the minimum wage law as
within the police power of the State, and as a regulation tending

3 Mulley v. Ovegon, 208 U.S. 412, 28 Sup. Ct. 324.



IN THE UNITED STATES AND.CANADA. 133

to guard public morals and the public health.” It was further
stated that the Act did not discriminate against individual
employers nor interfere with the freedom of contract, because
in fact, in the cases to which the law was applicable, no freedom
of contract previously existed, while the provisions whereby
the plaintiffs had the right and opportunity to be heard before
the Commission were deemed to provide an adequate answer
to the claim that the Act really took away property without
due process of law.

The Supreme Court of the United States, to which the cases
were later carried, did not decide the matter until January,
1917. By an equal division of the Court, Mr. Justice Brandeis
abstaining, as he had previously acted as Counsel for the Defence
in a lower court, the constitutionality of the Act was upheld.
The case was fought in this Court on the grounds of alleged
infringement of the provisions of the Fourteenth Amendment.

Further attempts to test the constitutionality of the various
State minimum wage laws were made in Minnesota, Arkansas,
Washington, Massachusetts, Texas and the District of Columbia.
In Minnesota the District Court held the law unconstitutional
in that it delegated legislative power to the appointed com-
mission, and that it abridged the right of individuals to make
contracts, without any reasonable foundation for holding that
such restrictions are necessary or appropriate for protecting
the safety, health or morals of working women. The Supreme
Court of the State, however, declared that in view of the con-
ditions known to be attached to the employment of women,
there was a reasonable basis for the assertion that the exercise
of the coercive power of the State was necessary to safeguard
public health and morals. It was further held that there was
no delegation of legislative powers, since the Act itself stated
that the employer was to pay a living wage as defined. In
Arkansas and Washington the law was also held constitutional,
in the former State on the grounds of the justification provided
by the inadequacy of women’s wages, and the injurious results
thereof ; in the latter, by reference to the argument of the
Supreme Court of Oregon regarding the similar law in that
State. Finally, in September 1918, the -Supreme Court of
Massachusetts declared that the minimum wage law of that
State was constitutional, in that it fell within the group of
statutes which, for the promotion of-the public welfare, could
lawfully regulate contracts.

Thus up to 1918 the legality of minimum wage laws had been
upheld in five separate States, usually after very careful con-
sideration and reference to several Courts. At the same time
the constitutionality of minor aspects of the various laws had
been tested in different Courts. Towards the end of the War
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there was a change in attitude, and since 1922 the advocates
of minimum wage legislation have been fighting a hard battle,
and one in which the result is yet uncertain. Indeed all the
evidence seems to suggest that the Courts are becoming less
generous in their interpretation of the functions of the State with
regard to the regulation of wages ‘as a means of increasing
general welfare. From this point of view, the most disastrous
pronouncement was that made by the Supreme Court of the
United States, in April 1923. The Minimum Wage Act of
the District of Columbia was then declared unconstitutional,
in that it conflicted with the Fifth Amendment. This decision
was the sequel to a series of test cases, begun in May 1920,
when the Children’s Hospital of the District of Columibia and
a woman lift-attendant brought an unsuccessful suit before
Justice Bailey in the District Supreme Court. As in the Settler
and Simpson case in Oregon, the claim of the worker was that
the Act would deprive her of her employment, while the Hos-
pital claimed that it was a violation of the constitutional right
of women freely to contract for their services, while employers
were deprived of liberty and property without due process of
law, The first decision was given in favou# of the supporters
of the Act and was confirmed by the Court of Appeals of
the District in June 1gzx. After some little trouble, and on
what appear to be grounds of somewhat doubtful walidity,*
a re-hearing of the case was held before the same Court, which
then declared the Act unconstitutional. The case was then
carried to the Supreme Court of the United States, where the
decision of the re-hearing was confirmed. In view of the import-
ance of this judgment, the reasoning on which it was based
deserves careful analysis. :
It was the Judgment of a divided Court, four judges being
in favour while three opposed, Mr. Brandeis again abstaining
from voting. Mr. Justice Sutherland, in delivering the majority
opinion, made much of the Fifth Amendment, and argued that
the recent changes in the *‘contractual, political, and civil
status of women, culminating in the Nineteenth Amendment *,
had altered the conditions which previously justified the Act.
‘* While the physical differences must be recognised in appro-
priate cases, and legislation fixing hours or conditions of work

1 Justice Robb, a member of the Court, was prevented from sitting
at the first hearing owing to illness, and his place was taken by Justice
Stafford, who united with the Chief Justice in sustaining the constitution- |
ality of the law, Justice Van Orsdel disagreeing. The latter then united
with Justice Robb, on his return to the Court, and voted for a re-hearing
on the ground that the Court had not been properly constituted, an
unusual procedure, to say the least, and one which was severely com-
mented upon by Chief Justice Smythe (Children's Hospital v. Adkins,
284 Fed. 613 (D.C. C.A. 1922),.p. 624.
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may properly take them into account, we cannot accept the
doctrine that women of mature age, sué juris, require, or may be
subjected to, restrictions upon their liberty of contract, which
could not lawfully be imposed in the case of men under similar
circumstances.” This disposed of one argument which had
previously been much used by minimum wage supporters. But
Mr. Justice Sutherland did not stop here. It had further been
held that no charge of delegating legislative functions to an
administrative body could be made on account of the provisions
of the Act that the wage fixed was to be * wages sufficient
for living wages”’ (sfc). -This argument was also disposed of
in the Judges' decision. ‘‘The standard furnished by the
statute for the guidance of the Board is so vague as to be impos-
sible of practical application with any reasonable degree of
accuracy.”” So too the factors which make possible a variety
of interpretations of the minimum or living wage were examined,
and even that last stronghold of defence, the preservation of
morals, was attacked. * The relation between earnings and
morals is not capable of standardisation. It cannot be shown
that well-paid women safeguard their morals more carefully
than those who age poorly paid. Morality rests upon other
considerations than wages, and there is certainly no such preva-
lent connexion between the two, as to justify a broad attempt °
to adjust the latter with reference to the former.” It was
further argued in the judgment that there is no close analogy
between the fixing of the hours of labour and the fixing of rates
of wages, and that decisions supporting the former could not
be urged in support of the latter. It was affirmed that the law
was unfair in that it penalised only one party, the employer,
and took no account of the * fair value of services rendered.”
‘“ The ethical right of every worker, man or woman, to a living
wage may be conceded . . . but the fallacy of the proposed
method of attaining it is that it assumes that every employer
is bound at all events to furnish it.” Finally it was suggested
that the Act was a dangerous extension of the police power,
which might equally well be claimed to justify the fixing of
maximum wages, °‘‘The power to fix high wages connotes,
by like course of reasoning, the power to fix low wages.” !

This judgment is certainly the most crushing blow which
‘minimum wage legislation in the United States has bad to
sustain, . All the old legal excuses and justifications have here
been examined and found wanting. But in some respects the
reasoning seems hardly justified by the existing facts. It was
indeed accompanied by two dissenting opinions, and it is note-

! The extracts quoted above have been taken from the report of Mr.
Justice Sutherland’s speech in the Monthly Labour Review, May, 1923,
PP. 134-143. '

w,S, . -4



.

136 . LAWS OF WAGE REGULATION,

worthy that the authors of these were Justices Holmes and
Taft, who are generally agreed to have been the most able
members of the Court. The argument that the power to fix
minimum wages connotes also the power to fix maximum
wages was shown to be a non-~sequitur by Mr. Justice Taft,
who also held that the equality of women with men did
not extend to the wage bargain. Both he and Mr. Justice
Holmes considered that the analogy between wages and hours
for the purposes of restrictive legislation was valid: “‘one is

the multiplier and the other is the multiplicand.”

The fact that minimum wage legislation, which is a depriva-
tion of property, is constitutionally innocuous unlessit is ** with-
out due process of law,”” and that this phrase is not defined,
means that actual inclusions or exclusions are entirely ]udge—
made. The personnel of the Courts is therefore a very important
matter. A writer in the Harvard Law Review! has shown
that in view of the constitution of the Supreme Court and the
known attitude of its members towards State intervention in
industry, any appeal which wag brought before it prior to
June 1923 would probably have resulted in a decision favour-
able to the constitutionality. of minimum wage laws. But, as
we have seen, the District of Columbia case was not brought up
until 1923, by which time the membership of the Court had
altered. As a result, ** minimum wage legislation is unconstitu-
tional, not because the constitution makes it so, not because its
economic results or its economic propensities would move a
majority of judges to think it so, but because it chanced not to
come before a particular Supreme Court bench which could
not muster a majority against it, and chanced to be presented
at the succeeding term when the requisite, but no more than
requisite, majority was sitting.”

The Fourteenth Amendment has also been invoked to put
an end, for the time being at any rate, to the activities of the
Kansas Court of Industrial Relations. The Supreme Court of
the United States decided, in June 1923, that in the particular
case before it the application of the Court was in conflict with
this troublesome Amendment. The case originally arose out
of a dispute between the employers and workers of the Wolff
Packing Company. The Court held that it was acting within
its jurisdiction in intervening, as the impending strike might
have spread to the larger packing houses, with the effect of
endangering the public food supply. The Supreme Court
however ruled that the circumstances of the case did not war-

1 * The Judiciality of Minimum Wage Legxslatxon," by T. R. Powell,
Harvard Law Review, March, 1924+
A Ibid., p. 552.
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rant such an intervention. It was stated that the dispute did
not constitute a danger to the public welfare, as the size of the
firm involved was too small appreciably to affect the total
food supply. In other words, the abridgment of private rights
that results from the public settlement of wages can only be
justified constitutionally whén a most serious and grave public
interest is menaced. Thus decisions as to the legality of inter-
- vention by the Kansas Court will have to be made on a qualita-
tive basis. Not only will this raise many difficult border-line
cases and lead to excessive inquiries into the circumstances of
each case, but it will also have the effect of crippling the most
uscful functions of the Court. For it could render its greatest
service in taking cognisance of, and if possible settling, disputes
before they attain large and serious proportions. If it has to
wait unti} the public interest is in fact endangered, a settlement
will be much more difficult to attain, and that very inconveni-
ence which it was the object of the founders of the Court to
avoid, will result. In view of these considerations, and of the
fact that the majority of the cases dealt with by the Court in
the past have been of comparatively small magnitude, it is clear
that the decision of the Supreme Court practically puts an end
to the wage-regplating activities of the Kansas Court of Indus-
trial Relations, at feast for the time being.! .
Time has yet to show what will be the effect of these two
adverse decisions upon the minimum wage movement in Amer-
ica. Already there are signs that the District of Columbia
Decision is being used as a threat to curtail the activities of
certain toq energetic Commissions, and movements are afoot
to bring test cases to decide the validity of the other State laws.
"In Porto Rico the State Court has declared the local law uncon-
stitutional, and the same thing has happened in Wisconsin.
Unless the California or Wisconsin advocates of minimum wage
“legislation are able to prepare a case on grounds which will
enable the Supreme Court of the United States to give a decision
in their favour, without going back on the reasoning which led
it to condemn the District of Columbia law, the end of mandatory
minimum wage legislation seems in sight. Whatever the
result may be, it is undeniable that supporters of the minimum
wage’'in the United States have been faced with obstacles with
which similar reformers in other States have not had to contend.

1 Cf. Herbert Feis, “ The Kansas Court of Industrial Relations” in
Quarterly Journal of Ecomomics, August, 1923. A fuller technical dis-
cussion of the difficulties involved will be found in an article on “ The
Constitutional Limitations on. Compulsory Arbitration,” by S. P. Simpson.
‘Harvard Law Review, April, 1925.
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CHAPTER VIL
AN ANALYTICAL VIEW.

INEVITABLY the growth of this widespread State control
of wages has been accompanied by equally widespread
criticism, both intelligent and unintelligent. The indig-
nation of the employer, who has been forced to pay higher
wages, the complaints of workers who feel that they have
lost their employment owing to the introduction of a mini-
mum wage, and the distrust of the more radical worker,
who regards the present organisation of society as pro-
foundly unsatisfactory, have been reinforced by the gen-
erally prevailing assumption in favour of free competition
and non-interference which lay at the back of classical
political economy. The result has been the emergence of a
strongly critical opposition to the extension of the move-
ment. It'may readily be admitted that so large a develop-
ment of State control requires careful study and examin-
ation, both with regard to its practical consequences, and
to the modifications which it may possibly introduce into
accepted economic theory. Unfortunately such criticism as
exists is neither unbiased nor consistent. State regulation
of wages has been charged with raising wages unduly, and
with deceiving the worker by not raising them enough ;
it has been accused of failing to reduce the number of strikes
and lock-outs, and at the same time of discouraging trade
unionism ; it is stated to have put up prices, and also to
have driven employers out of business; the authorities
concerned are charged in the same breath with failing to fix
wages which the trade can bear, and with not fixing a living
wage. In short, State regulation seems to have been found
wanting because it has not proved a cure for all industrial
ills, '

. ’ 41
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In examining the various systems it is therefore necessary
to be clear as to the criterion of success that is adopted.
It is useless to analyse the working and efiects of wage
regulation without recognising and constantly making
allowance for the fact that it is the expression of very dif-
ferent objects. Thus one system has been accused of not
being successful in stopping strikes when its only object
was to raise wages. Another may be deemed a failure
because it has not ensured a living wage, when it was merely
an attempt to minimise industrial disturbances. The rais-
ing of wages and the avoidance of industrial unrest are not
always mutually consistent aims.

"~ It is also important to -separate essentials from non-
essentials. For many critics whatever is best administered
is best. In the caseof State wage regulation the manner in
which the law is administered assumes peculiar importance.
It often happens that failure to attain the ends originally
intended is due not to any fundamental error in the theor-
etical basis of the system, but to mistakesin administration
or in the wording of the relevant Act. A shortage of in-
spectors may mean that the Act will be observed only by
those employers who were always paying satisfactory rates,
while the underpayment continues elsewhere as before, and
the Act fails to protect those in whose interest it was passed.
The resulting inequality of conditions as between conscien-
tious and other employers may cause unrest and confusion
which will be popularly attributed to the principle of wage
regulation, but which will in fact be due to a particular
administrative shortcoming. Lack of precision in the word-
ing of a law may have similar effects. An Act which 15~
intended to embody a perfectly sound principle may be so
badly drafted that it defeats its own ends. It proves un-
workable as it stands, and opponents point to its failure as
evidence of the unsatisfactory nature of the basic principle.
Minimum wage legislation has been particularly unfortunate
in this respect. Subsequent reference will be made to
many cases in which ill effects were directly traceable to
such an avoidable cause. At one time the work of the
Australian Commonwealth Court was enormously increased,
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and the hearing of all cases delayed, because owing to a
technical flaw in the Act it was impossible to delegate
certain work to a Board of Reference.! In other States
orders have been unenforceable because they were badly
drafted, and confusion has resulted when an attempt has
been made to apply them.

Even when allowance is made for the possibility of these
technical flaws, it is by no means easy to come to a con-
clusion as to the effects of State intervention in wages.
The various experiments not only differ in the way in which
they are administeted, but they also vary considerably in
the methods by which the wages are fixed. We have seen
that there are three main methods of interfering with the
wage bargain, and the investigator must thus be careful to
distinguish those results which are due to the particular
method adopted from those which are inherent in the prin-
ciple itself.

Finally the systems differ not only with regard to the type
of authority which is charged with fixing the minimum
wage but also with regard to the basis on which that
authority will fix wages. In one case a wage may be fixed
in some relationship to_the physical needs of workers, in
another it may be adjusted according to the wages of other
workers doing similar work. Yet again it may be deter-
mined by reference to what it is felt the trade can bear.
The adoption of one of these theories will lead to very differ-
ent results from the adoption of another, and here again
effects must be traced to their proper cause.

All these considerations suggest that critics of minimum
wage legislation must distinguish carefully effects which are
due to technical or local causes from those due to the adop-
tion of an unsound principle; or the application of a sound
principle to conditions-to which it is not appropriate, These
constitute the two main types of difficulty to be met in any
attempt to regulate wages by methods of State intervention.
In this study, therefore, the existing wage regulating
systems will be examined, and a sharp line will be drawn
separating what will be termed the more technical problems

1 Higgins, op. cit.,, pp. 22, 150~2.
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from those which are inherent in the substitution of some
other regulating principle for the principle of supply and
demand. In the first group we shall have to deal with the
selection of the authority which is to be charged with the
work of wage fixing, and the problems which are common to
whatever authority be chosen.

Such are problems of the enforcement .of the rates when
fixed, the penalties for non-compliance, the adequacy of
the inspectorate, and the overlapping of rates between
authorities and trades.. Where for example, two or more
authorities are given powers to fix wages in any one district,
the relative scope and precedence of the powers and orders
of each body need to be carefully defined. These matters
assumne particular importance in such a country as Australia,
where a trade may be subject to the Awards not only of two
bodies within one State but also to those of the Federal
Court of Arbitration. The same is true of Great Britain,
where separate Boards exist for such closely allied trades as
Shirt-making, Retail Bespoke Tailoring, Wholesale Mantle-
and Costume, Dressmaking and Women’s Light Clothing,
and Ready-made and Wholesale Bespoke Tailoring. It is
clear that questions of scope must often arise under such
circumstances, which if not satisfactorily settled will do
much tq impede the successful operation of any minimum
wage law, Another matter which is of importance is the
constitution and personnel of the selected authority.. If, as
in the case of the French Comités de Salaires, the authority
consists of persons who are either uninterested or opposed
to legislation of this character, the law can very soon be
made meaningless. In the same way an arbitration system
may be ruined by the appointment of an unsuitable Judge.

After these technical and administrative problems have
beentraversed the way is clear for a consideration of questions
of principle. These will be found to centre round the deter-.
mination of the wage to be fixed. The different bases which
have been adopted by the various authorities will be ex-
amined, both from the point of view of the ease by which
they may be translated into terms of money, and in relation
to their suitability in particular circumstances. - In order
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to make a decision with regard to this last matter it is neces-
sary to know, not only what are the objects of wage regu-
lation, but also the causes of the conditions which it is
intended to alter. In this connexion the causes of low
wages and industrial unrest will be discussed, and an attempt
made to discover how far the various minimum wage systems
provide a suitable remedy. There remain certain other
matters, although not so many as might be supposed.
Thus the problem of unemployment will be largely a ques-
tion of the existing conditions of the trade and the kind of
wage enforced, and as such will be discussed with the basic
rate. The effect of wage regulation on general prices will be
treated in the same way, as will the much debated ques-
tion of the effect upon recruitment to the trades concerned.

It would be absurd to claim that any definite answer can
be given to all the many questions involved, and no such
attempt will be made. Nothing short of a detailed inquiry
into each of the systems will suffice. But it seems likely
that a comparative study of the working of the different
systems in many countries may help to dispose of certain
points and to direct the attention of investigators to the
problems of fundamental importance.



CHAPTER VIIL
INSPECTION AND ENFORCEMENT.

The Need for Strict Enforcement—The Punishment of Contraventions—
Enforcement under Arbitration—Conclusions.

TeE NEED FOR STRICT ENFORCEMENT.

IT was suggested in the previous chapter that before any
judgment can be passed on the desirability of State regula-
tion of wages, it is necessary to know whether the law is well
administered and strictly enforced. A very slight reflection
" will show that the importance attached to this proposition
is not exaggerated. A law which is not enforced in practice
ceases to exist. A law which is badly administered leads
to confusion and inequity. However ideal in constitution
and scientific in principle, a minimum wage law ,cannot
'lfxave qf.her than disastrous results if it is badly adminis-
tereds -
. Conmderatlons of ]ustlce alone suggest that a system
»w}uch does not enforce the payment of minimum wages
upon unwilling employers is grossly unfair to those who
are more conscientious. It enables the less scrupulous
firms to obtain the advantage of a reduction in costs, and
therefore tends to perpetuate and foster the growth of what
is often the less desirable and less efficient type of employer.
This may in time force the law-abiding employers to abandon
their position, if they find it impossible to compete with
the firms who are not compelled to pay high wages. To
some extent this has happened under the Massachusetts
Minimum Wage Act, which relies for its sanction upon moral
pressure. According to recent reports some employers are
" taking up the attitude that they would comply, but cannot
do so unless the law is enforced upon other less willing firms
146
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in the same trade.? This same point was emphasised by
the Cave Committee after hearing considerable evidence
upon the administration of the British Trade Boards Acts.
“ It appears to us,” they state, ‘ to be of importance that,
so far as minimum rates continue to be compulsory, they
should be made effective : for if offenders escape punish-
ment, those traders who obey the law have good cause for
complaint.” #

But there is a reason even stronger than the claims of
equity why strict enforcement of minimum wage laws is
necessary. Itisthat unless strictly enforced, the Act will not
attain any of the objects for which it was passed. The firm
which readily complies is usually that which was paying the
higher wages even before the Act was passed. Hence the
real force of an Act which aims at raising wages or prevent-
ing sweating is directed against precisely that employer
who does not comply and who will continue so to act unless
pressure is brought to bear upon him. This pressure is
not likely to be exerted by his employees. For where the
under-payment is considerable or where the conditions
under which the work is carried on justify the description of
sweating, the workers are usually too ignorant or frightened
either to act themselves or to make to the administrative
authority complaints on which action might be faken: : ~.

The uselessness of relying upon workers to bring tases. .
of non-compliance to the notice of the appropriate authoritie§ ™
has been reiterated over and over again in the répoi't§.'§§
factory inspéctors in the various countries. In South:*
Australia * the task of the inspectors would be made much
easier if operatives would be less reticent, and realise that
the duties of inspectors are to see that justice is meted out,
and that any communications to them are quite confiden-

_tial” # In West Australia, in speaking of the recovery of
arrears of wages, the Chief Inspector states: “ I am confi-

1 Commonwealih- of Massachusctis ; Depariment of Labowr and Indus-
- #riest Report of the Division of the Minimum Wage for the yeay ending
November 30, 1921, p. 16,
% Cave Committee Report, p. 43.
® Report of the Chicf Inspector of Factovies, South Australia, for the
year ending December 31, 1919, )
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‘dent that in the majority of cases such action would never
have been taken [by the workers] and the amounts would
then have been lost to the employees.”t The same view
was endorsed by the Committee which investigated the
Administration of the Trade Boards in Great Britain in 1921,
which stated that ** to limit the inspection merely to com-
plaints would in effect fail exactly in the trades and dis-
tricts where inspection was most necessary. It is among
the wholly unorganised workers and the home-workers where
evasion is most likely to be rife, and it is precisely in these
classes that complaints are least likely to mature.”?

It may perhaps be asked why the services of trade union
officials are not utilised for this purpose. It is true that
when a trade is well organised this is possible. But, at
least when the object of wage regulation is the abolition
of sweating or the raising of low wages, the workers are
often entirely unorganised, and hence it is useless to rely
upon non-existent union officials. When, on the other
hand, the object of wage regulation is the preservation of
industrial peace, it usually happens that the trades which
are regulated are highly organised. In these cases it is
customary to use the services of trade union officials. In
the Commonwealth of Australia inspection of awards is
entirely carried on by them, and with regard to the separate
States it has been said that “the second most important
job of the union official is the policing of awards.”’3

" - 'Experience varies as to the desirability of working is
sco-operation with union officials. In Queensland the system
appears to have worked well ; but it was quite soon found
to be undesirable in New Zealand.

These facts imply that the first qualification for a good
minimum wage administration is an inspectorate adequate

1 Report of the Medical, Health, Factories and Early Closing Depart-
ments, West Australia, for the yeay ending 1913. Many other reports in
Australia bring out the same facts. :

* Tyade Boards Administyative Commitiee, Report to the Minister of Labouy,
London, 1921, p.6. The same point is emphasised in the British Columbia
Department of Labouy Report, 1922 ; in the New Sowth Wales Year Book,
1912, p. 888, and in the Queensiand Annual Report, 1918-19, etc.

8 Trade union officials may be officially authorised to enforce in Queens-
land and West Australia. . .
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in number not only to deal with complaints but also large
enough to carry out systematic and chance inspections in
the trades affected. It freqfiently happens indeed that the
worst cases of underpayment are revealed only in this way.
Moreover, not all workers or employers are aware of the
existence of the Minimum Wage Act. In order to inform
all workers of the rates which are applicable to them, or
all employers of their obligation to pay a certain wage,
most Governments distribute Notices to all firms known
to them.! These Notices, which set out the legal rates, must
be posted under penalty by employers in places where work
is given out, and where they can be readily seen by all
employees concerned. But new firms may be established
and old ones may for various reasons be omitted from the
official list of persons to be notified. It frequently happens
that firms refuse to post the Notices sent to them. In
these circumstances the workers may be ignorant of their
right to a particular wage, and this furnishes a further
reason for arguing that it is not safe to rely upon the com-
plaints ef workers as a measure of non-compliance.?

Two reasons for emphasising the importance of a satis-
factory administration of any Minimum Wage Act have been
- given. An adequate system of inspection is also the only
way under the Board System of bringing to the notice of
the wage-regulating authority the appropriateness of any
rate which may be fixed. Experience has shown that it.is.
impossible to rely on statements as to the suitability of -
particular wage rates made by interested persons. It may
be asked why the members of the Board itself should not
bring up the matter. There are two reasons for thinking
that reliance upon this particular expedient is not satis-
factory. Inthe first place, the Board may not be constituted
so as adequately to represent the interest of all sides of the
trade. Thus in the case discussed below, it was admitted
by Mr. Wolfe before the Cave Committee # that the British

1 Not all States, however, do this. In Austria there is yet no satis.
factory method of notification.

% See Report of Inspector Tait, Queensiand Report for 191920, also
Inspector Reitmuller, Report 19212,

¥ Minuies of Evidence before the Cave Commitiee, Questions 438 and

442.
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Dress-making Trade Board was not in fact representative of
the small retail and country dressmakers. The result was
that the section of the trade which was most seriously affected
was not represented on the Board in adequate numbers to
register a protest. But even if a Board were exactly
representative of all sections of the trade, there is another
reason why it is important that there should be an inspec-
torate able to make an impartial survey of the effect of
the Act in different sections. Both sides are apt to be
biased in making any report to the Board on the effect of
wages paid, and complaints of the excessively high or low
level of the wages fixed would certainly be discounted by
one side or the other. Nor can the work suitably be done
by the Appointed Members, who are not as a rule in close
contact with the particular trade on whose Board they sit,
and who are too few in numbers to be able to give any
truly representative picture of the conditions over all parts
of the country.

Nothing short of an impartial investigation into the con-
ditions of the trade in various areas before and after the
fixing of rates will serve to show whether a particular rate
is too high or too low. If this kind of investigation is not
made, it may well happen that a system of wage regulation
is condemned for what may have been a very excusable
and easily remediable mistake in the first fixing of a rate.
Thus for example a considerable amount of the unpopularity
which the British Trade Boards had to face in 1920 was
due to the fact that no satisfactory provision had been made
for increasing the inspectorate staff to keep pace with the
extension of the scope of the Acts. In consequence, new
Boards which were fixing rates for the first time were for
long given no official report on the effects of those rates upon
the trade in general. This omission was specially unfortu-
nate, for the first rate fixed by a Board is usually a leap in
the dark. Thus it was not until after some eighteen months
of complete disorganisation in the small retail section of the
dressmaking trade that it was discovered that the original
rates for juniors were too high. Meanwhile there were
numerous complaints from workers’ organisations that there
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was no uniformity in the administration of the Acts, and
from apprentices and learners that it was impossible for
them to obtain employment and training at the rates fixed.
On the other side, employers who were complying protested
that they were being penalised as against those firms which
were disregarding the Act, while all employers pointed to
the growing volume of unemployment in the dressmaking
trade, and argued that the responsibility lay with the Trade
Board which had fixed unduly highrates. This discontent
might have been avoided had there been an adequate and
trained staff ready to investigate complaints as they arose
and to report thereon to the Boards.

In view of these facts it is clear that to a very large extent
the good or bad results of State wage regulation can be
directly traced to good or bad administration. The necessity
for an adequate inspectorate has, it is hoped, been demon-
strated. A new series of problems arises when an infraction
is discovered. What sanctions are to be enforced against
the offender, what arrears are to be claimed on behalf of
. the worker, before what kind of authority is a case to be

brought : all these and many other questions have to be
tackled. Where the arbitration method is used the diffi-
culties are even greater, for it is necessary to enforce an
award upon workers as well as’employers. In other words,
workers must not strike for higher wages, though they may
of course receive more if they can obtain higher wages by
peaceful methods. Here the problem of the sanctions to
be enforced assumes even greater importance. It might
have been thought that the significance of these considera-
tions would have been obvious to all legislating authorities.
Nevertheless, inquiry shows that this is not the case, and

that it has frequently tdken years of inadequate enforce-
ment to convince people that if a thing is worth doing it
is worth doing well.

It is now necessary to review the experience of different
countries to discover how far these particular problems have
-been dealt with. The adequacy of the inspectorate and
the amount of time which can be spent upon administra«
tion is largely a question of finance. It will be seen that

Ww.s, L
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th.ere has been a tendency for Governments to adopt a
‘“ penny wise and pound foolish ** policy.

AUSTRALIA.

The most profitable field of inquiry is Australia.? In
South Australia there were in 1gry, three male and two
female inspectors, who, together with a chief inspector and
his deputy, were responsible for the enforcement of all the
Awards of the Court and the Determinations of the Boards.
As the number of persons subject to such Awards is in the
neighbourhood of 25,000, and as the three male inspectors
are also responsible for general factory inspection, it is not
surprising that the Chief Inspector should complain of the
inadequacy of his staff in every annual report.?

_..In Queensland there were until 1917 many complaints of
the shortage of inspectors, and while at the present time
the staff appears more adequate (twenty-eight inspectors)
there_are still reports from various inspectors on the need
of more complete enforcement, especially in the country
districts.* Tasmania has always been troubled with a
shortage of inspectors. It is usually said that Tasmania
is a small State and therefore cannot afford the expense of
a large inspectorate, but it must be remembeéTed that the
smallness of the State means also a reduction in the amount
of inspection work to be done. The Reports from 1919
onwards complam of the shortage of staff and speak of the
* heavy duties ” devolving on such inspectors as there are,4

1 With the exception of Victoria, where the Report of the Chief Inspector
of Factories and Shops has for some years contained no information as to
the enforcement of minimum wages beyond a statement of the number of
prosecutions, and the amount of arrears recovered. From this informa-
tion it is, of course, impossible t0 draw any deductions,

% Thus the Report for the year 1919 stated that no new appointments

had been made for the past nine years, and pointed out that in that period
the work had been enormously increased by the passage of an Industrial
Arbitration Act, so that there were 130 awards and 11 common agree-
ments to enforce. In these circumstances the use of the phrase “ trying
circumstances ** by the officer is explicable. See also Repors for the year
1915.
3 Seg, in particular, the reports of Travelling Inspector Thiel for year
ending 1922, and the Report of the Chief Inspector for the year ending
1917, Reports of the Director of Labouy and Chief Inspector of Factories and
Shops, Queensiand.

&« See Annual Report of the Depariment of Indusiry, xgxg—zo, 1920-2I,
and 1921-22.
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while an impartial investigator reported that awards in
1911-X2 Were not so well observed as elsewhere! In West
Australia, where it would be expected that the organised
state of the workers would render the problem less urgent,
the same state of affaips is found. It is true that in the
Annual Report for 1914 it is stated: “ Fortunately the
majority of agreements and awards empower the secre-
taries of the various unions to make the necessary exami-
nation of the records required to be kept, and to question
employees, thusrelieving the pressure of the energies of the
staff to some extent,””? but all the recent Reports of the
Chief Inspector complain of the shortness of staff, and
point out that *“ owing to the very limited staff of inspectors
it is quite impossible to attempt to police any award or
agreement, and the activities of the Department have been -
limited to the investigation of complaints received.” 3
Only in New South Wales does the position appear to be at
all satisfactory. In 1919 the staff consisted of forty-four
permanent and two temporary inspectors to deal with the
wages of some 270,000 persons. But even here no inspectors
at all were appointed until 1911,

No provisién is made under the Commonwealth Awards
for the appointment of inspectors. Hence employees have
to take action themselves or through their unions. It has
been argued that as a result observance is very bad in the
scattered industries, such as the pastoral industry, and that
considerable penalisation takes place.4 :

’ GREAT BRITAIN.

Before the publication of the Minutes of Evidence of the
Cave Committee, it was impossible to make any authorita-
tive pronouncement as to the adequacy of the inspectorate
under the Trade Boards Actsin Great Britain,5 Not until

3 Professor Hammond in Quarierly Journal of Economics, 1915, p. 339.

3 Report upon Medical, Health, Factovies and Eayly Closing Depart-
menis (West Austyalia) for the year ending 1914.

8 Itid. Report for the year ending 1919. See also the reports for 1916
and 1917, and the two years ending December 31, 1922,

4 A full account of what happens was given in a speech by Mr. Cun-
ningham. Debates sn the Federal Parliament, April 20, 1922.

& Exception must, of course, be made of such independent inquiries
as those of Miss Bulkley and Mr. Tawney, to which reference will later be
made.
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1923 was an annual official report upon the working of the
Acts published. Until that time answers to questions in
the House of Commons constituted the only source of
information. From the replies given by the Minister of
Labour during the year 1920, the position appears to have
been anything but satisfactory. Thus while admitting in
November 1920 that there were sixty-one Boards in exist-
ence, covering 300,000 firms and some 3,000,000 workers,
Dr. Macnamara stated that the number of full-time inspec-
tors was seventeen, and that these were assisted by a number
of half-time officers engaged in Unemployment Insurance
inspection.? The facts of the case became clearer as a
result of the evidence given before the Cave Committee.
In 1915 there were twelve full-time inspectors, and this
permitted a 4 per cent. inspection annually. It has been
the custom of the Trade Boards to rely upon a relatively
small number of inspections accompanied by a number of
warning prosecutions. Four per cent. is not a high figure
when the trades to be regulated have been subject to the
Acts for a period of years, and where therefore the amount
of ignorance both of the requirements and the penalties
of the law is not great. It is far too low when trades are
being for the first time brought under the Act, and when
the difficulty of inspection is enormously increased by the
increasing complexity of the rates fixed by the- Boards.
And yet Mr. Humbert Wolfe admitted to the Cave Com-
mittee that at the end of the War, when it must be remem-
bered that the 1918 Act was being put into force, the number
of inspectors was six, and that it was necessary to build
up the staff from the beginning.® He further admitted that
at the time of the inquiry not more than a 2 per cent.
_inspection was possible.? In other words, each firm could
be visited once in fifty years. In the circumstances the
wholesale and widespread evasion of which he speaks is

! House of Commons, Parliamentary Debates, December 1, 1920. See
also replies on November 17 and 29, 1920, March 17, 1920, etc.

2 Minutes of Evidence of the Cave Committes. Question 70.

? Ibid. Question 842. According to the evidence of Miss Power there
were at the time thirty-six full-time inspectors, of whom three were
engaged on indoor work and two on special inquiries. Q. 12,874.
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not surprising.? It is clear that the problem of inspection
is not easy, for the number of inspectors required diminishes
when the trade has been regulated for any length of
time,® while during and immediately after the War there
was a great shortage of labour and Departments were
all short-handed. There is, however, every reason to con-
clude that the Ministry did not realise the implications
of the enormous extension of the Acts and made no
attempt to train new inspectors until their presence was
long overdue. This conclusion seems to be borne out
by the following extract from Mr. Wolfe’s evidence.3 * No
doubt since the Armistice and during the war the inspectorate
dwindled rapidly, partly because we lost some of our best
inspectors and partly because it was not regarded as of primary
smporlance. 'When the Armistice came we were left very
short-handed indeed.” (My italics.) The evidence both of
the senior Trade Board Inspector and of various employers
points in the same direction. The exact amount of inspec-
tion desirable was a matter of opinion, but all, including
the Ministry of Labaur representatives; were agreed that
a very considerable increase in the numbers of the in-
spectorate was necessary, and employers, workers, and
the chairmen of certain Boards joined in condemning
the lax enforcement of the Acts in the majority of
trades. ¢

Since 192z an attempt has been made to provide more
adequately for inspection by the appointment of additional
inspectors. The numbers have increased from 39 at the
beginning of 1923 to 54 at the end of 1924, while an increase
to 60 in the permanent inspecting staff has been sanctioned.
Even so the positionis not perfect. In the three years 1922,
1923, and 1924 only 2-3 per cent., 2-I per cent., and 3 per
cent. respectively of the total firms subject to the Acts
were inspected. And in about 30 per cent. of the firms visited

A Ibid. Q. 434.

8 Ibid. See Evidence and Statement of Miss Power.

® Ibid. Q. 13,359. ‘
" 8 See, in particular, the evidence of Miss Power and Mr. Counsel, pp.
g910-11. A fuller account of the unsatisfactory results will be found in
Sells The British Trade Boards System, pp. 32-45..
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cases of underpayment were discovered.! There is thus still
room for improvement.

Even before the War the position, though by comparison
much better, was far from satisfactory. In 1915 a private
inquiry into the operation of the Trade Boards Act in the
Boxmaking industry was undertaken. The investigator
found that there was a certain amount of evasion, especially
among the smaller employers, and that this was mainly due
to the inadequacy of the investigating staff.2 Yet at that
time there were ten officers, investigating eight trades.

EuroPE.

The position as to inspection in the rest of Europe is
more difficult to ascertain. For France the following table
sets out the facts during the period for which official infor-
mation is available.?

No. of Visits No. of Workers* Percentage*
Year. Paid. Covered by Act. Visited
1916 7,515 208,318 33
1917 4,510 215,218 21
1918 3,472 160,902 2-x
1919 1,896 128,481 15

* As the trades concerned are home-work trades, it seems fairer to
take the numbers of workers rather than firms visited.

It is true that the inspection is small here also, but owing
to the inactivity of the majority of the Wage Committees,
the legal rates were considerably lower than those generally
paid at the time, especially during the years 1918 to 1919,

t The actual figures are as follows:

Firms
Year. Total No. Firms Perceat-  which A;;axs Percent-
of Firms. Inspected. age. Claimed. age.
1922 . . . . 188405 4,723 2:5 _ —_
1923 .+ .+ .« .« 180,641 3,786 2-1 X270 . 335
3924 + .+ « . 175,540 5,076 3 1,546 7 3925

(Report on the Adminisivation of the Tyvade Boayds Acls, 19221923, pp.
14 and 8—1-26 :?eport of the Ministry of Labour for the years 1923 and 1924,
PP. 25 5

8 M. E. Bulkley, Mmmmm Rates in the Boxmaking Industry, p. 91,
and Chapter VII.

3 The figures are obtained from the Annual Reports in the Bulletm dw
Ministeys du Travail.
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and it is probable that even had there been a more careful
inspection very few infractions would have been discovered.

In Austria, according to the annual reports for 1920 and
1921,* enforcement was decidedly unsatisfactory. In order
to cope with new duties imposed by the Home-work Act
of 1919, three women assistants were added to the factory
inspectorate, It is reported, however, that even so it was
impossible to effect a general inspection. The Act was
very little known, and even where employers were aware
of its existence there was little compliance. Such cases as
were visited disclosed that on the part of both workers
and employers there was considerable reluctance to keep
the necessary records.? Moreover, as there was no working
system of notification and only an inadequate inspection,
it was found impossible in many cases to obtain anything
like a complete list of home-workers, There are many
complaints throughout the reports as to the shortage of
inspectors,

There appears to be littleavailable information as to the
position in Norway®and Czecho-Slovakia,* while the German
Act has not yet been in force long enough to provide data
on which any judgment could be based.

UN1TED STATES AND CANADA,

Not all the American States publish information with
regard to the enforcement of minimum rates. But from such
reports as are available one fact emerges clearly. The work
of American Minimum Wage Commissions has been severely
hampered by inadequate appropriations, This has meant
that not enough inspectors have been appointed, while in
some cases it has been impossible to have proper office
accommodation, Even in Massachusetts, where the work
is carried on by a Special Minimum Wage Division of the

} Oestere: Bundesministeyium fuy soziale Verwaltung. Bevicht der
Gerwerbe-Inspectoren tibey shre Amisidtigheit im Jahre1920. Also for the
year 1921,

* Ibid. 192x Report, p. Ixxxiii, and 1920, p. Ixxx,

8 Since this was written, an article by F, Voss, Chairman of the Central *
Wages Councils;has appeared in the Imiernational Labour Review of
- December, 1925, emphasising the lack of an adequate inspectorate.

¢ During 1921 inspectors in Czecho-Slovakia began to collect informa-
tion about home-work and suggested that the central and departmental
committees should bring pressure to bear on delinquents.
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Department of Labour and Industries, and where the Divi-
sion has of recent years received the (for America) rela-
tively large annual grant of $17,000 to $18,000, requests
are made in various annual reports for an increase in the
sum in order to enforce the Act more completely.t

Elsewhere the position is less satisfactory, even in Cali-
fornia and Wisconsin, which it will be remembered are the
other two States where the minimum wage law is taken
most seriously.  In California eight inspectors deal with
wage and sanitary orders, but this force has been found
inadequate, Partly as a result of this, in 1919 the Canners’
Association of the State put up the sum of $12,000, to which
the Walnut Pickers’ Association added $1,000, for the
employment of auditors to supervise the pay-rolls of firms
in those trades. These auditors are chosen by the Indus-
trial Welfare Commission, to which they are responsible,
and have carried out a very detailed inspection.? But *“ owing
to a lack of funds the Commission has not been able to
call for the filing of certified pay reports in hotels and
restaurants, fruit and vegetable packing, general and
professional offices, unclassified and field occupations.
Inspections have been practically limited to those necessi-
tated by actual complaints. A great number of women
have not received the full measure of protection.” 3 As
the Industrial Commission in Wisconsin has also the enforce-
ment of other labour laws in its hands, it is possible to use
the services of some of its officers for the enforcement of
minimum rates. The sum allotted specially for that work
was but $3,600 in 191g—only one woman gives all her time
to minimum wage inspection.4

The allowance made for enforcement under the District of
Columbia Act was also meagre. The Minimum Wage Board
may employ a secretary at a salary not in excess of $2,500,
and may make further expenditure up to a sum not exceed-

1 E.g., Department of Labour and Indusivies, Repovi of the Division of
Minsmum Wage for the yeay ending November 30, 1921.

8 California  Industrial Welfave Commsssion. What . California has
done to protect Women Workers, April, 1921, p. 14

® Ibid., p. 1% -

¢ Indusivial Commission of Wisconsiss, DBienwuial Report, 1918-20,
Madison, Wis, 1920y
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ing $2,500. The staff is therefore limited and consists of
the secretary and an assistant. ‘‘ The practicability of
operation with such a force is due to the limited area affected
by the law. This makes it possible for practically all
employers to be reached, and all employees to have access
to the Board without further expense than the use of a
telephone, or the payment of a street car fare. . . !

The Minimum Wage Commission of Minnesota has been
very much handicapped by lack of an adequate appropria-
tion ; $5,000,000 a year will not provide the necessary help
to enforce a wage law State-wide in its application.? Until
1919 the appropriation in Washington was only $5,000
per annum, but from 1919 onwards it was raised to $14,000
for the biennium, Nevertheless ‘‘ the Commission finds
its work seriously crippled through lack of funds. An
increase in the appropriation is imperative if the service
which was evidently the intent of the law is to be given to
the women and children in the State.” 3

These extracts are typical of what may be found in almost
every American Minimum Wage Commission report. Every-
where an inadequate grant is complained of ; everywhere the
impossibility of enforcing the Act with the inspection staff
at the disposal of the central authority is made manifest.4

L Bulletin of the United States Buveau of Labouy Slatistics, No. 285,

. 92. See also Third Annual Report of the Minimum Wage Board of the

istrict of Columbtia, for the yeay ending December 31, 1919.

L4 sf;md Biennial Report of the Minnesota Minsmum Wage Commission,
1918-21, p. 6.

a Tlsirdeimnial Report of the Industrial Welfaye Commission of the
State of Washington, 1917-18, See also the Fourth Biennial Report, p. 7.

¢ The Industrial Commission of Colorado has not taken any action
under the minimum wage law, and in 1918 recommended that the “ in-
coming legislature should either appropriate a sufficient amount of money
to enable the Commission to properly perform the duties imposed upon
it by the Act, or repeal it.” At that time the grant was. $3,000 for
two years’ administration of the Law (Second Report of the Industyial
Commission of Colovado, p. 128). In Oregon, although the minimum wage
law is one of the oldest in the United States, the necessity for full pro-
vision for the enforcement staff does not yet appear to be recognised.
The original sum allowed was $3,500, and in 1917, owing to the failure
of the attempt to combine with the child labour bureau, the sum
was reduced to $4,000 for the biennium. This resulted in a voluntary
consolidation of the two offices. In addition to the part-time services
of the child labour department, there is some co-operation with the State
Labour Bureaun. - :

There is little information as to the position in Porto Rico, beyond
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In Ontario the work is done by the Factory Inspection
Branch, working in co-operation with the Minimum Wage
Board. Irregularities which are discovered in the course
of general factory inspection work are reported to the
Board in fortnightly conferences. Action is then taken
by the Board, which claims that up to 1923 it has been able
to. obtain payment of arrears and compliance with the
Orders by nothing more than a threat to institute legal
proceedings.? The appropriation, which is $20,000 per year,
is said to be adequate and would probably be increased if
necessary.?

For the rest, the position in Canada is not easy to deter-
mine, as little information is given by the Departments
concerned.® It seems, however, that the need for a rigid
enforcement is here not so great as elsewhere, for the Acts
are relatively popular, and the wages fixed are not so high
as to constitute any great burden.

The evidence from-all these States justifies the statement
that as a rule far too little attention has been paid to the
problem of enforcement in so far as it is affected by the’
numbers of the inspectorate. In Australia and Great Britain

the familiar statement that the Bureau of Labour “ finds itself limited in
its activities on account of the lack of funds and consequently of working
force,” and as it appears from such cases as have been before the Courts
that women workers are frightened to give information detrimental to
their employers, it is probable that enforcement is by no means satis-
factory. In Texas the enforcing department consisted of a secretary
and two investigators, while the sum allowed for enforcement was
$5,000, In Utah enforcement is in the hands of the Commissioner of
Immigration, Labour and Statistics, It is reported that although he was
not primarily interested in minimum wage matters he was active in
enforcing the Act, Mention is, however, made of the appointment of
only one woman inspector, and it seems probable that compliance was
secured because the legal rate was in fact lower than the rate generally
‘p?};iblel in the trades concerned after the first few months of the operation
of the law..

"'} Thivd Annual Report of the Minimum Wags Board, Ontayio, 1923,
P. 17.

8 Letter from the Chairman to the writer, April 22, 1925. -

8 They merely state the number of firms visited, and sometimes the
number of prosecutions. Vide Saskatchewan Repors of Bureau of Labour
and, Indusiries, and Alberta, Report of Buseau of Labour. In Winnipeg
there are two.inspectors, and this is “* considered adequate.” The work
is not held up for lack of funds [letter to author from Bureau of Labour,
June 5, 1925]. In Alberta all the labour inspectors also inspect wage regu-
lation cases, and this is found to be adequate. [Letter to author from
Office of Commissioner of Labour, September 22, 1925.]
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not enough inspectors have been appointed. In the United
States the total grant made for the enforcement of minimum
wage laws has often been too small to permit the appoint-
ment of more than a secretary. As a result there are every-
where complaints that the objects for which minimum wage
regulation is adopted have not in fact been attained.

THeE PUNISHMENT OF CONTRAVENTIONS.

When an inspector has discovered an infraction of the
minimum wage law, the problem how to deal with the
offender arises. It is clearly useless to have a good inspec-
torate unless there is some means of enforcing the law and
of punishing offenders. In this respect practice differs
considerably. One method is to rely on the force of public
opinion. Thus in Massachusetts, when an infraction is
discovered, the name of the offender may be published
in the daily papers. Another is to make payment of the
legal wages compulsory on firms tendering for Government
contracts. Thus in the Trade Boards Act of 1909 the rates
of wages fixed were in the first instance not obligatory
for a period of six months. It was, however, provided that
no Government contract should be given to a firm which
had not given notice to the Board of Trade of its willingness
that the rate of wages should be immediately obligatory
upon it.! The third and most usual method of enforcement
is resort to legal action, either civil or criminal.

Where the sanction adopted is reliance upon public opinion,
the underlying assumption is that if the public knew the
wages paid for certain goods they would refuse to buy
them. Even where the wage paid is not a ** sweated wage,”
it is assumed that the public will still boycott a firm which
has been proved to be disobeying the law. It would then
follow that the contravening employer would be forced to
pay better wages, on pain of having his goods shunned

® This same plan is now adopted in France for the enforcement of the
Family Endowment scheme. Three Presidential Decrees have made
_compulsory in all tenders for Government work the insertion of a clause
‘obliging the contractor to pay family allowances. Moreover, unless he
employs at least 2,000 workers and has his own scheme, he must belong
to a Caisse approved by the Minister of Labour.

haad
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by the public, and being forced out of the market. It is
also hoped that the shame of being publicly announced
as a breaker of the law may deter employers from flouting
the Act. The efficacy of this method depends upon several
factors, not the least important of which is the possibility
of indicating to the buying public the wages paid in respect
of each article sold. This has been done in two ways. In
Victoria' during the early days of wage legislation there was
much talk of the desirability of forcing manufacturers to
indicate by means of a stamp all goods made under home-
work conditions. In practice this stamping was enforced
on all manufacturers of furniture. Such goods were to bear
the name of the manufacturer, and as it was generally
known that there was much under-payment among Chinese
employers it was felt that it would be easy for the public
to discriminate in their purchases. The results were dis-
appointing.! Moreover, this method of stamping or other-
wise marking or labelling articles made under conditions
where unsatisfactory wage conditions are suspected is quite
impossible in the case of many commodities. Cakes, bread
and foods served in restaurants are cases in point.

The second method of informing the public of the wage
paid for certain articles is that adopted in Massachusetts,
where the Board had power to compel the publication, in
the daily press; of the names of defaulting firms. The suc-
cess of this method of informing the public depends on the
degree of force which can be brought to bear on the papers
to compel them to publish the names of, it may be, some
of their chief advertisers. It was generally thought that
the Division of the Minimum Wage in Massachusetts had
the necessary legal power. But when the Division made
considerable use of its power, it was found that the papers
were not always ready to publish these names, although
apparently required to do so. by law. Hence recourse to
- legal proceedings was necessitated, and although the Division
won in the lower court; on appeal it was decided that there
was no power to force the paper to print the.names of
contravening firms, In future the names can only be pub-

1 Gee below. ’
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lished in papers not hostile to the activities of the Division.
There are therefore very real limitations to this method
of informing the public of the wages paid by particular
firms.

But it does not necessarily follow that when the public
know that a particular firm is contravening the law they
will automatically punish it by refraining from buying its
goods. Inthe first place, the consumer may not know that
the particular article he buye was made by the contravening
employer. The further removed is the manufacturer from
the consumer, the more important does this problem become.
In the case of retail stores which are well known, the public
may, if informed of the firm's contraventions against a
minimum wage law, refuse to buy from it. But to announce
that some unknown firm or small employer who is not work-
ing for direct sale to the consumer has been paying wages
less than those required by the law means little to the
general buying public. It is difficult for the purchaser of
a box of chocolates to know that the manufacturer of the
attractive box in which the chocolates are packed has been
paying outrageously low wages to the workers in his employ-
ment. He may have read in his paper that Messrs. John
Boxburg & Co. have not been paying adequate wages, but
he does not think of connecting that fact with the particular
box of chocolates he has just bought. Inthe second place,
the attractiveness of a cheap article is very strong. The
experience of England since the War bears witness to the
ease with which the fact of cheapness outweighs other
considerations. At the close of the War the average person
protested that never again would he purchase German-
made goods. The next few years showed that even this
strongly-rooted dislike of the methods and characteristics
of certain producers was overcome when those producers
offered goods at a lower price than home or * allied ”
manufacturers. The same thing happened in Victoria when
the attempt was made by marking the furniture made in

_Chinese workshops to reduce the demand for the product.
It was found that ' the public are indifferent as to whether
the articles are of European or Chinese make, so long as
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they are cheap,” and that in the case of Chinese furniture
the stamping merely acted as a cheap advertisement.l The
practice was very quickly dropped.

Finally, the effectiveness of enforcing a minimum wage
by reliance on the pressure of public opinion largely depends
upon psychological factors. Unless the public feels strongly
on the desirability of protecting underpaid workers or is
convinced that inthe circumstances of the case the contra-
vening employer committed asculpable offence, it will be
unaffected when making its purchases by the knowledge that
certain firms have been disobeying thelaw. This means that
a strong manufacturers’ union, if it has access to the press,
couldrender enforcement on these lines verydifficult by creat-
ing a feeling of sympathy with employers. This point of view
is well expressed by the Executive Committee of Merchants
and Manufacturers of Massachusetts. They. stated in 1916
that ‘‘ the threat of black-listing in the newspapers means
little to those proprietors who have the courage of their
convictions and are prepared to state publicly, if black-listed,
just why they are not following the decree. - We believe the
public would uphold any store, once it hears its side of the
story.”’2

All these considerations suggest that there are many
pitfalls to be avoided in this method of enforcement. Asitis
likely to be suceessful only under very favourable circum-
stances, it will probably not prove a very useful or efficient
method. This conclusion is supported by the experience
of Massachusetts, where the system has been in operation
since 1912, In the first instance, the Minimum Wage Com-
mission did not publish a list of the firms not complying,. -
but issued instead a list of those who were. In its third
Annual Report the Commission stated that the “ number
and proportion of violations of the decree have decreased
materially since the publication of names, and have probably
at the present time reached as low a percentage as can be

Y Report of the Chief Inspector of Factories, Workrooms and Shops for
the ysar ended December 31, 1903, p. 18.

8 The Minimum Wage: A Failing Experiment. Publxshed by the
Exccutive Committee of the Merchants and Manufacturers of Massa-
chusetts, Boston, x916. .

x
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expected under any law.”’t In the retail store trade the
¢ white list ’ was again used, but the results were not so
satisfactory. It was indeed not until two years had elapsed
that there was anything like compliance. The Commission
entertained by then * no hope that these proprietors will
voluntarily forego this unfair advantage, and accept a sched-
ule of minimum rates now followed by their competitors.” 2
Towards 1919 rising prices put an end to the effectiveness of
the legal rates which came to pe rather below those generally
paid in the industries concerned. This obscured the amount.
of non-compliance in the clothing trade, where for long the
rates had been observed by about half of the trade only.
By 1920 the position bad again changed. Prices began to
fall, and the rates, when adjusted by the Commission to
the higher price-level, began to be severely felt. From
that time the number of infractions discovered steadily
grew, until by 1922 they numbered 5,674, or a little over
13 per cent. of all the firms affected.? In general, where
these were discovered it was possible to secure compliance by
agreement, but it is significant that at this time resort was
had to the black list 4 for the first time, in the case of the
Paper-Box and Building-Cleaning industry. At the same
time as the Commission was advised that where non-com-
pliance was discovered the posting of names was mandatory,
it found that newspapers were not-always willing to publish
the information ; while, as has already been mentioned, a
legal decision was given that it had no power to enforce pub-
lication.®

The unsatisfactory nature of this form of enforcement was
emphasised by the Division of the Minimum Wage in its
1921 Report. * The experience of the Commission during
the last year has demonstrated that this method is unsatis-
factory.” ¢ It places too much reliance upon the co-opera-
tion of employers, and the Commission has for some time

~3 Minimum Wage Commission, Third Annual Report, p. 26.
8 Fourth Annual Report, p. 18.
8 Report for the Division of the Minimum Wage, Massachusells, 1922.
4 i.e., the publication of the names of firms-who failed to comply.
§ Reported in The Tsmes, June 9, 1923. -
$ Report for the Division of the Minimum Wage, Massachuselts, 1921.
'
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attempted to obtain coercive powers. Nevertheless, a
recent Committee of the Massachusetts legislature recom- -
mended that the existing system be continued until fairer
trial had been given to it. It is, however, difficult to see
how the conditions could well have been more favourable
to a low rate of evasion. For most of the period of the
operation of the Act the wages fixed were very low, while
the war period was a time of rapidly rising prices in which
selling prices advanced much more rapidly than wages.
Under these circumstances, a system which was not adequate
for good enforcement, and which had been in operation for
over ten years, stands condemned.

The Fair Wages Clauses as they are in operation in various
parts of the world provide the most familiar example of
enforcement by means of Government contracts. It has
already been pointed out that this method was also adopted
in the Trade Boards Act of 1909 and in the French Alloca-
tions Familliales Decrees for 2922. In all these cases firms
tendering for Government work must insert in the tender a
clause binding themselves as the case may be to pay the
minimum rates fixed under the Act, or to affiliate to a
recognised family allowance scheme, or to pay fair wages.*
Failure to observe this Clause may involve immediate
cancellation of the contract and will certainly mean that a
firm will not be allowed to tender for any further contract.
This method of enforcement, which needs only brief con-
sideration, is subject. to several disadvantages. It only
affects one section of a particular trade, that interested in
Government work. Hence it probably leaves a large part
of the industry unaffected, and this section is often that
which is paying the lowest wages. Even with regard to
. the firms bound by the Clause, it is not easy”to enforce
payment. As a rule no special provision for inspection is
made, and the discovery of breaches is left to the workers

* Fair wages under the British Fair Wages Clause are defined as wages,
‘“not less favourable than those commonly recognised by employers
and trade societies (or jin the absence of such recognised wages and terms,
those which in practfte prevail among good employers) in the trade in
the district where the work is carried out.” Sometimes the fair wages
may be defined as trade union wages.
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- or their organisations. This in fact means that the weak,
unorganised worker is entirely unprotected. Moreover,
although sub-contracting is as a rule expressly prohibited
unless notice is given, it is in practice difficult to trace and
may well exist to a large extent. This means that the
original contractor may have the work done by firms which
have not bound themselves to pay Fair Wages. Again
contracting firms have been known to pay the Government
rate to workers when employed on the Government work,
but to recoup themselves by paying those same workers
very much lower rates on private or civilian work.1

It remains to consider enforcement by means of legal
action. This may be done in two ways. The law may
make it an implied term of every contract that not less than
“the minimum wage as defined in the Act shall be paid. Where
the contract is broken redress may then be obtained by civil
proceedings. Alternatively it may be made a crime to pay
less than a certain wage. The British Coal Mines Minimum
Wage Act of 1912 adopts the first method ; the majority
of the minimum wage Acts, including the British Trade
Boards Acts, adopt the second. .

It is clear that the success of enforcement by legal pro-
ceedings, either civil or criminal, depends upon the actual
extent to which non-complying employers will be prosecuted.
Evidence was brought in the first part of this chapter to
show that there is great reluctance on the part of workers
to make complaints of under-payment, anonymous or other-
wise, for fear of victimisation. It 4s even more probable
that they will shrink from putting themselves in such obvious
opposition to their employers as would be involved in the
taking of legal proceedings. Efforts have sometimes been
made to overcome this difficulty by making it a punishable
offence on the part of workers to accept less than the mini-

' .

¥ A good statement of the case against the operation of the Fair Wages
.«Clause in Great Britain is contained in the pamphlet entitled The Fair
Wages Clause, published by the National Joint Council representing the
General Council of the Trades Union Congress, the Executive Committee
of the Laboay Party and the Parliamentary Mebour Party. Some of
the difficulties met with in enforcing the French Decrees of 1922 are set
out in a Circular from the Minister of Labour dated November 3, 1924
(Bulietin dw Ministére du Tyavail, October to December, 1924, p. 140).

Ww.S, M
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mum rate.l But even so, workers may prefer the risk of a
fine to that of unemployment, and the cases of grossest
under-payment are often those where the workers are com-
pletely ignorant of the existence of any minimum wage law.

Hence, unless a trade is so well organised that victimisation
of individuals would result in retaliatory action on the part
of all workers, cases must be taken not by the workers, but
by some third party, if this method of enforcement is to
prove successful. In practice this will usually be a. trade
union or the authority responsible for fixing and enforcing
the minimum rates. The practicability of trade union
action is limited in two respects. It is, in the first place,
possible only where a trade is strongly organised. What may
be a useful method of enforcement for the highly unionised _
miners in Great Britain is entirely unsatisfactory when
workers are scattered and unorganised as they are in many
of the trades regulated by Trade Boards.? In other cases
such action on the part of trade unions is prohibited. In
Great Britain trade unions cannot prosecute as a trade
union. They can only pay the expenses of members.3
In France the obtaining of redress is left to the workers °
themselves. Inspectors who discover infractions are merely
permitted to point out to an employer his obligations under
the Act and to inform the workers of their rights. The
balance of wages due is recoverable if claimed within fifteen
“days, except when the Comité d’Expertise has not fixed a
time for making an article, in which case persons other than
the original claimant may sue for recovery at any time.
In view of the scattered nature of the trade and the fact
that the majority of workers were women home-workers,
the chances of intimidation were great, and finally the

} In Queensland an employee receiving less than the legal rate is deemed
to have broken the terms of the award, and is therefore liable to punish-
ment, The Annual Report for 1920-1 refers to several prosecutions on
this account. Workers can ‘also be punished for receiving less than the
legal rate in New Zealand and Tasmama. and it was suggested in 1917
that a similar proviso should be inserted in the Victorian Act.

* It was estimated in the Report on the Adminsstration of the Trade
Boards Acts, 1922-1923, P. 7, that less than 30 per cent. of the workers to
whom Trade Board rates apply are organised.

& Answer to Questions before the Cave Committee, 462-467.
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French trade unions endeavoured to take up cases for their
“members. In April 1918, however, it was decided that trade
unions can only claim that a certain wage shall be fixed
and that it shall be applicable to a particular worker. They
cannot take action on the part of their members for the
recovery of arrears due® The effect of this limitation
upon the powers of trade unions has been seen in the rela-
tively small number of cases which are brought before the
Courts, compared with the number in which under-payment
Is actually discovered.

It seems therefore that the only really satisfactory method
of conducting proceedings is by action taken by or. on
behalf of the authority responsible for the enforcement
of the Act. This means, in practice, by the inspectors.
In some cases, for example in Great Britain, the Trade
Boards may themselves institute proceedings through an
accredited officer, but there are usually technical difficulties
to be overcome, and in Great Britain at least no such action
has ever been taken.? As a rule prosecutions are taken by
the inspectors, who are sometimes assisted by legal advisers.
It is probable that criminal proceedings are more effective
than civil proceedings. In the former the réle of the worker
is passive. He may be called as a witness, but the
initiative does nmot come from him, and he can plead to his
employer that he was not a free agent with regard to the
giving of evidence, Under civil proceedings emphasis is
usually laid upon initiative on the part of the worker, and,
in Great Britain at least, a worker claiming arrears in a
civil action must be a party to the action,? It is for this
réason that the Recommendation of the Cave Committee

1 The Baillie & Co. case, April 19, 1918, The bearing of this upon
the action of trade unions was emphasised in an Order of the Court of
Cassation. Bulletin dw Ministéve du Travail, October, 1920.

2 Answer to Question No. 434 before the Cave Committee. It is
probably not altogether desirable to give a Trade Board a free band to
institute legal proceedings which will be paid for by the taxpayers. If
irresponsible prosecutions are undertaken by, e.g. the Minister of Labour,
they can be controlled through Parliament, B
_ 3Even under the 1918 Act whereby the minister may institute cxvxl
proceedings, these can be taken only on behalf of and in the name of the
workey. It scems probable that the fear of victimisation would still

remais.
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that all rates other than the basic minimum should be
enforceable by civil proceedings only must be regarded as
a retrograde step, accompanied as it is by the suggestion
that Trade Boards should be confined to those trades where
sweating occurs. For in such industries there are many
unorganised workers above the lowest grade of worker,
the lowness of whose wage as compared with that in other
trades justifies 2 minimum wage, but who are unable to
take the necessary action for themselves.

Criminal proceedings are also. probably more effective_
because the possibility of a fine acts as an additional deterrent
to would-be breakers of the law. But for this purpose fines
must be adequate, and in some States there has been a ten-
dency to limit the fines so that their practical importance
isnegligible. In criminal cases a necessary complement to
the power to inflict finesis the right to order the repayment
of arrears of wages to workers. The experience of the
British Trade Boards since the War supports the view that
when under-payment is discovered the repayment of arrears
should be mandatory and not left to the judgment of the
authority trying the case. For where inspection is very
inadequate and the chances of being found out are negligible,
it is worth while for an employer to under-pay his workers
and risk detection if his only punishment is to be a slight
finé unaccompanied by an order for the repayment of
arrears. It would not be necessary to insist upen this point
if the practice of those hearing minimum wage cases were
uniform. Unfortunately there is no such uniformity.
Even when he is not directly interested in the result of the
case, the judge may be so far influenced by the general
attitude to minimum wage legislation as to make enforce-
ment by prosecution impossible. A further requirement
for satisfactory enforcement is therefore that the authority
before whom cases are tried shall be impartial. To refer
again to the experience of Great Britain, it is admitted
on all sides that much of the difficulty experienced in enforc-
ing minimum rates after 1920 was due to the biased nature
of the benches before which the cases were heard. The
Justices of the Peace were quite frequently interested
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themselves in the operation of the Trade Boards Act, or
they were friendly with its opponents, and therefore hostile
to attempts on the part of the Government to prosecute
offenders. Several witnesses before the Cave Committece
testify to the added difficulty of enforcement when the judges
awarded negligible penalties and refused to exercise their
power to grant orders for the payment of arrears.! But
this trouble is not confined to Great Britain. It was always
very difficult to obtain convictions in Irish cases, and it is
significant that the new Northern Ireland Trade Boards
Act contains a proviso that where a case is taken before a
court of summary jurisdiction ‘ the employer, or the father,
mother, son, daughter, brother or sister of the employer,
or other person charged, shall not be qualified to act as a
member of thecourt .2 In North Dakota also difficultyin
enforcing the law has been experienced on account of the
“lack of co-operation and assistance on the part of the
State Attorneys, who neglect to prosecute cases brought
before them *” 3, and there is evidence that the same difficulty
is experienced elsewhere in America.$

It seems, therefore, that minimum wage cases should be
heard before an impartial bench & or by a body specially
appointed to deal with such cases. In Australia this latter
alternative is fairly common ¢; although it is important to

? See evidence of Mr. Counsell, a Senior Investigating Officer, in reply
to Questions 12,788 and 12,789. The most infamous example of all was
the Portsmouth Dressmaking case in September, 1921, The local dress-
making firms openly defied the Trade Board and refused to pay the legal
wages. The Ministry of Labour summoned a number of firms, and the
case was dismissed under the Probation of Offenders Act, 1go7. Similar
difficulties were being met with everywhere at the time, i.e., in prosecu-
tions in the Tobacco and Tailoring trades on July 28, 1920 ; Sugar and
Confectionery on June 14, 1921 ; Retail Bespoke Tailoring on June 14,
1921 ; Perambulator on July 29, 1921. See Cave Commitice, pp. 89-96.

2 Tyvade Boards Act 1923, Section 22(3).

8 First Annual Report of the Minimum Wage Depariment of the Work-.
men's Compensation Burcaw of North Dakota, for the year ending June 30,
1920, p. 13,

¢ Seg, for example, the preface to Bulletin I of the Industrial Welfare

* Commaission of the State of California, May, 1917.

¢ j.e., in Great Britain before a stipendiary magistrate and not before
Justices of the Peace.

¢ In South Australia the Industrial Court may hear cases dealing with
strikes and lock-outs and acts as a Court of Appeal from convictions
by Special Magistrates or. other justices. In Queensland the Court also
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note that the Commonwealth Court has no power to deal
with breaches of its awards. There is much to be said for
this -method, particularly on grounds of uniformity and
equity. It might also be possible to reduce expense by the
use of some such special court dealing only with wage mat-
ters, but it would be necessary to have local sittings owing
to the inconvenience of a court which sits only in one place.
In Australia these special courts (usually the Court of Arbi-
tration) seem to have worked fairly well, but the weight of
.tradition would probably be against their introduction into
Great Britain.? -

There has been a tendency in all States to refrain as far
as possible from prosecuting offenders.? If it has been
found possible to obtain repayment for workers and to
ensure that the offence will not be repeated without resort
to drastic measures, there is much to commend this course
of action. Conciliation and agreement is always to be pre-
ferred to the use of force; so long as it does not involve a
sacrifice of efficiency. 'Employers are not alienated, and are
more likely to assist in enforcing the law if they find that
the Department is prepared to take a reasonable view of
what may often be involuntary infractions. But there is
always a danger in the exercise of this discretionary power.
It is particularly dangerous if the ultimate decision lies in
the hands of the political head of a department, who may
accede to the pressure of opponents of the Act and refuse
to prosecute even flagrant instances of deliberate infraction
hears cascs itself and acts as a Court of Appeal. A Special Industrial
Magistrate is appointed under Section 66 of the Act in New South Wales
to hear cases, and in this State also appeal lies to the Court of Arbitration.
Mr. Justice Higgins has constantly stated that the authority of the Federal
Court would be much increased if it had power to take its own cases.
Higgins, op. csf., p. 110,

1 They existed of course during the war, in the form of Munitions
Tribunals.

® e.g. in Tasmania the policy is that * only where other means have
failed is recourse had to the law” [dnnual Report 1921-2). . In West
Australia: “ As there was no deliberate evasion of the provisions of the
Awards there was no occasion for any further action » [Report for the iwo
years ending December 31, 1922]. In Queensland firms are only prose-
cuted where absolutely necessary (Report for the year emding June 30,
1922]. The same policy is adopted in the administration of the British
Trade Boards Acts [Awnual Report 1922-3, p. 14), and in Canada [Can-
adsan Labour Gazetts, November 1924, p. 913].



INSPECTION AND ENFORCEMENT. 173

of the law. It is also unsatisfactory if the existence of the
minimum wage system is dependent upon the goodwill of
the employers, and if as a result prosecutions are not under-
taken for fear of rendering the system unpopular. It is
probable that to some extent this is happening in America.

ENFORCEMENT UNDER ARBITRATION.

The problems of enforcement which are common to the
attempt to raise wages, and the attempt to ensure industrial
peace by State regulation of wages, have now been con-
sidered.  But with the latter object a new difficulty is
introduced. It is not only necessary to enforce a minimum
wage payment to all workers; the employees themselves
must also be prevented from using force to obtain a wage
higher than the legal rate. Thus in those States where the
object of wage regulation is industrial ‘peace, the relevant
Acts contain prohibitions against strikes and lock-outs in
trades where wages are fixed by Government intervention.
It has already been pointed out that in the last resort it is
impossible to force employers to carry on business at a
loss, real or imaginary, and hence a loophole is provided
by which the decisions of a Court or Wages Board can be set
at naught. For employers as a body may declare that they
cannot possibly carry on at the wage fixed and refuse to
employ workers, While this attempt in effect constitutes a
lock-out, it may be difficult to establish a technical offence,
In the same way workers may render the system ineffective
by refusing to accept work at the rates fixed. The delicate
question of the definition of a strike must therefore be
resolved. Some kind of freedom must be allowed to work-
ers with regard to their choice of work, Yet the exercise
of that freedom by any organised body of men is a strike.
Where is the line to be drawn ? Two interesting definitions
may be quoted. The first is that of Mr. Justice Sim, who
stated that “ one worker may be guilty of the offence of
striking if, when he leaves his work or refuses to return to
_ it, he is acting in concert with other workers, with a view to
enforcing some demand made by the workers upon their
employers, and his action is preceded or followed or intended



174 'PROBLEMS OF TECHNIQUE.

to be followed by similar action on the part of such other
workers or some of them.”! The other definition is that of
Mr. Justice Beeby in New South Wales, who ruled that work-
ers ‘‘ cannot, except under circumstances provided for, act
in combination to compel an employer to abandon any legal
offer of employment to others.”?

Assuming it is possible to certify a strike or lock-out as
such, the further point arises whether it is possible to
prevent their occurrence in the ways which have been at-
tempted by the various States under consideration. It
must be admitted at once that no amount of State inter-
vention will prevent them where employers or workers are
profoundly dissatisfied with the existing organisation of
society and with its institutions. In fact the prevention
of strikes has been a greater problem than the prevention of
lock-outs, and. attention will therefore be concentrated on
this more important practical difficulty. It is probable
that there are many other courses open to employers who
object to wage' regulation. It is possible to enforce the
acceptance of a fixed wage upon individuals only if they feel .
that on balance they have more to gain by submitting to.
the Award or Determination than by independent action.
This is a fact which must be faced, but one which few
exponents of State regulation as a step towards industrial
peace are willing to recognise. It means that the more
strongly organised are the workers and the more vital
their trade, e.g., waterside workers, railway men, miners,
the greater is the possibility of gain by direct action, and the
less therefore is the inducement to submit to the legal wage.
The weaker unions, on the other hand, can do less by their
own efforts, and therefore find it an advantage to have the
backing of the Court in enforcing any wage which may be
legally fixed. The importance of the psychological factor
is also evident in considering the attitude of the general

3 New Zealand Book of Awards, Vol. IX, p. 544.

¥ Stove, Piano Frame Moulders and Stovemakers' Employces’ Associa-
tion v. Metal Trades Employers' Association, November 20, 1922. New
South Wales Industrial Gazette, December, 1922. In this case the pay-
ment by the union of a strike fund to the workers was one of the tests of
concerted action,
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public towards those taking part in a strike or lock-out.
With the development of an active press and the increasing
size of the areas affected by strikes, the importance of the
attitude of the general public is increasing. Even when one
side enters on the struggle with a heavy balance of advan-
tage, the public, by organising * strike-breaking ” on the
one hand, or by the collection of a strikers’ relief fund on the
other, may well redress the balance and materially reduce
the chances of a decisive end in a strike or lock-out. In
this respect the mere existence of a Court or Wages Board
will do a little to minimise unrest, for there is more
chance that the public will know the facts and be able
to form a fair judgment if it has before it a reasoning of the
Court, than when its only source of information is the
biased accounts appearing in partisan papers. It is prob-
ably a growing realisation of the importance of enlisting
public sympathy which has induced many States of recent
years to adopt the system of Courts of Inquiry into the
circumstances of impending or existing disputes. On the
other hand, where the workers form a large part of the
‘* general public,” and where a feeling of dissatisfaction with
the Wage Board or Arbitration Court exists, attempts to
enforce its authority will meet with little success. This
means that it is practically impossible to make any general
statement regarding the possibility of enforcing: industrial
peace by prohibition of strikes and lock-outs from the
experience of any two or three countries. It was stated
- above that workers will not strike unless on balance they
will gain more by direct action than by submission to the
decision of an outside authority. To some extent therefore
it is possible by means of imposing fines and removing privi-
leges if strikes occur, to increase the cost of strikes so that
the balance of advantage in favour of striking will be con-
siderably reduced. But the efficiency of this check will of
course largely depend upon the size of the fine it is deemed
politic to inflict, and the amount of increase in wages which
will result from the strike. But that it acts as a deterrent
is undeniable. It may therefore be possible to enforce a
State-fixed wage upon parties to a dispute and thereby
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lessen open industrial warfare. But the problem of enforce-
ment is much easier where it is a matter merely of coercing
a minority and where the majority are in agreement as to
the desirability of accepting the legal wage. It is then a
problem of discovering the best sanction to apply. The
expedients which have been adopted include the imposition
of fines, imprisonment of defaulting members, cancellation
of an Award or preference or registration under the Act
_which will involve the loss of certain privileges. It will be
noticed that the successful application of all these penalties
depends very largely upon the state of public opinion.
The method of fines is adopted in all the Australian States,
in the Commonwealth legislation, in New Zealand, and
Kansas. The fines imposed vary from a fine of £5 per
person (New Zealand) to fr1,000 (Commonwealth Court).
As a rule special and heavier fines are imposed upon unions
which can be proved to have taken part in, or indirectly
encouraged, the strike, and in some cases (e.g., New Zealand
Act of 1913) heavier penalties are fixed for employers than
for workers. Picketing and declaring a commodity ‘“ black *
is sometimes prohibited (South Australia). The success of -
this method of enforcement depends upon the frequency with
which breaches of the Act are punished, the methods adopted
to enforce payment, and the heaviness of the fine imposed.
It is a characteristic of all the penalties which can be in-
flicted for participation in strikes and lock-outs that they
have never been vigorously enforced. In New Zealand,
even with small strikes, the Government has shrunk from
putting the penal provisions into force, for public opinion
is usually not prepared to support the authorities in extreme
measures.? Moreover, a weak union was always more likely
to be prosecuted than a strong one, while cases have been
known in which prosecutions have been dropped on account
of an impending election3 In New South Wales also Mr.
Murphy, the Victorian Chief Inspector of Factories, who in
1915 was sent by the Government of Melbourne to study the

3 Sir J. Findlay, op. eit., p. 38.

3 Report of Chief Inspector of Factonzs Melbourne, on Anti-strike Legis-
lation s operaiion ihroughout the Austvalian Staies and Recommendahons
regarding such Legisiation for Vicioria.
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operation of anti-strike legislation in the rest of Australia,
found that there was considerable lack of firmness in admin-
istration and in -enforcing payment of fines, as decisions
were left to the Executive who were unavoidably influenced
by public opinion. In Queensland there have been few
prosecutions, most of the cases going unpunished.? In West
Australia Mr. Murphy found that the anti-stoppage penalties
were easily evaded by subterfuges on the part of employers
and workers.? In this State the influence of public opinion
was very marked. At first the Registrar could commence
proceedings on his own initiative. But with a change of
Government the position altered, and at the time of Mr.
Murphy's visit no action was taken except by express
direction of the Minister, who would of course be open to
political pressure. Quite early in the wage-regulating
history of South Australia, Mr. Bannigan (the Chief In-
spector) got into trouble for attempting to enforce heavy
penalties on strikers.4 ’

This suggests that in many cases the penal provisions of
the law are not even put into operation,5 and this is the
burden of the many complaints of employers’ federations.¢
Even when fines are inflicted they are quite frequently
remitted afterwards. At one time this practice prevailed to
such an extent that Mr. Murphy in his Report on strikes even
suggested that in this respect the Royal prerogative to pardon
should be abrogated! Probably the infliction of a fine upon
both union and individual workers is more effective than
the punishment of either separately. Payment can be
enforced by providing that unions registered under the Act
must keep their industrial funds separate from their benefit

3 He alleged that the proportion of prosecutions to the number of
strikes was only 4 per cent.

3 McCawley, op. cit., pp. 402-4035.

® He quotes the case of a workers’ Union, which called a meeting of
all its members at one time, The meeting was then prolonged indefin-
itely, and had of course the same effect as a strike.

¢ Hammond, op. cit. Quarterly Journal of Economics, 1915, p. 616.

¢ In fact the number of prosecutions are very small, although it must
Re remembered that not all strikes are strikes in contravention of the

cts. :

¢ e.g. All-Australian Employers’ Conference, August, 1922. Quoted
in Internasonal Labour Review, January, 1923.
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funds, or by giving the Court power to wind up the union
and appoint a receiver of assets (New South Wales), or by
stipulating that penalties shall be recovered from workers
if the union defaults (New Zealand). Payment can be
enforced on workers by providing that the fine shall be a
charge upon wages (South Australia). Some such provision
is clearly necessary if the imposition of fines is to become
anything more than a farce. But if little use has been
made of the provision as to fines, the power of imprisonment
which is found in Kansas and South Australia has been used
still less. This is again largely due to the pressure of public
opinion, but can in part also be traced to the practical diffi-
culty of imprisoning any large body of workers.

A third type of sanction is the depriving of the members
of a union of certain privileges if it engages in a strike.
This can be done by cancelling an Award or Determination
(South Australia, Victoria and the Commonwealth), regis-
tration under the Act (West Australia and Queensland), or
the right to preference of employment (New South Wales
and Queensland). In all these cases the facts set out above
as to the balance of advantage apply. If the benefit to be
gained from striking is very large, the cancellation of these
rights may be of little or no importance. And in practice
the provisions are not often put into farce. In the Common-
wealth Court Mr. Hughes attempted to obtain the cancel-
lation of registration of a union in 1917. The attempt failed,
for it was found that such cancellation did not destroy the
award.? Probably the most serious deterrent is the power to
cancel the right to preference of employment, but this power
cannot be exercised in all cases, as not all States have the
power to declare preference in the first instance. - Moreover,
if the unionists comprise practically 100 per cent. of the
trade and if the trade is highly skilled, the cancellation of
preference means no loss, - ‘

In some circumstances strikes against an Award can be
prevented by the imposition of special penalties. Duringa
war, for example, acceptance of an Award might be enforced
by the threat to cancel exemption certificates and make_

-2 Watersids Workers, 11 C.AR.
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strikers liable to be called to the colours. There is some
evidence that either openly or indirectly this power was
used to enforce awards in both England and France during
the last war.

It seems probable that the imposition of a heavy fine,
both on unions and on workers, is the most satisfactory of all
these sanctions. But this power can be used only within
the limits which public opinion will countenance. This
limitation reinforces our previous conclusion regarding the
impossibility of enforcing acceptance of a wage rate, unless
the majority of workers concerned feel that more is to be:
gained by acceptance than by direct action, and unless
public opinion as a whole is in sympathy with the terms of
the award and the action of the Government.

CONCLUSIONS.,

The threads of this long chapter must now be collected
and woven into a coherent pattern. Its object was to show
that no wage-regulating system can be judged until it is
known whether it is being well or badly enforced. If the
latter is the case, it is useless to blame the principle of the
Act for what may be a fault of administration. It has been
seen that the majority of States have paid too little atten-
tion to this aspect of wage regulation, and have tended to
assume that enforcement can look after itself. Nor have
the methods adopted for punishing offences been satis-
factory. A well administered system would be supplied
with an adequate inspectorate unless the workers concerned
were well organised, and would enforce payment by criminal
proceedings. Cases would be conducted by the inspectorate,
and fines, accompanied by orders for the payment of arrears,
except in cases where the offence could clearly be proved
due to ignorance, would make non-compliance unprofitable.
Cases would be tried before an independent legal body or
before a special tribunal, while offenders would be prose-
cuted at all times regardless of political conditions. To the
extent to which existing systems fall short of these require-
ments, their efficiency will be diminished.

Where the more ambitious attempt is made, to prevent
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workers from forcibly claiming more than the wage which is

fixed, the importance of the general attitude to wage regu-

lation becomes greater. But unless the general feeling is

absolutely against the present organisation of society and

its accompanying institutions, of which a wage-regulating

body would be one, it will be found possible severely to

check strikes. Probably the most useful of the several

methods adopted is that of heavily fining workers and unions

where they can be proved to have played an active part in

the strike.! But ultimately success in this direction depends*
on whether unions feel they have more to gain by complying

than by striking and risking fines and loss of privileges.

The stronger is the organisation among workers, the greater

is the likelihood that they will prefer direct action to sub- .
mission to the findings of a Court or Board, and the smaller
is the chance of success. Thus the practicability of ensuring
industrial peace is mamly a problem of enforcement. The
problem of secunng a minimum wage is much more easily
solved. But in both cases the part played by enforcement is
important, and materially influences the effects of wage
regulation.

* While such a course is logically desirable, it would meet with immense
opposition from the unions in, e.g., Great Britain.



CHAPTER IX.

REGULATION BY WAGES BOARDS.

The Constitution of Boards-—The Powers of Boards—The Autonomy

of Boards. ’
BeFoRE the relative advantages of the Board and Arbitration
methods of regulating wages can be compared, the technical
difficulties involved in the use of each must be considered.
The ultimate test of the success of any institution is its
workability and not its possibilities under ideal but non-
existent conditions, In this chapter the Board System will
be examined.

In no country where Boards exist do they control the
wages of all workers. At least six grounds for exclusion
can be found. In the first place, the differentiation is made
on the basis of the nature of the work. In the majority of
States such trades as agriculture or domestic service are
expressly excluded from the operation of any Act creating
a Wage Board. Domestic service is excluded in Alberta
(under the Act of 1922), in British Columbia, in the District
of Columbia, North Dakota, and Texas, and no Trade Board
has been set up for domestic workers in Great Britain or in
Australia. Farm labourers as such are expressly excluded
in British Columbia, North Dakota, Texas-and New South
Wales, while in Manitoba, Saskatchewan, Arkansas and
New South Wales, fruit pickers are excluded by implica~
tion. Other special exclusions are cotton mill operatives in
Arkansas, nurses, student nurses and other students making
their way through college in Texas, and public servants and
teachers in certain’ Australian States.

. In all these cases the trades concerned are excluded by
name. In Europe it is more usual to exclude certain trades
by a careful definition of those trades which are subject to
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the Act. In Canada, both Nova Scotia and Saskatchewan
limit the operation of the minimum wage laws to work done
in shops and factories, and Manitoba is beginning to define
in considerable detail the trades which are included. In
France, which is typical of most European countries, the
Act of 1915 is limited to home-workers who are employed in
the manufacture of clothing and work ancillary thereto.
The desirability of thus arbitrarily excluding certain classes
of workers is questionable, whatever may be the object of
minimum wage regulation. If it is argued that-the object
is the fixation of a living wage, and that persons in the classes
mentioned are receiving high wages already,? there is no
need for any special exclusion. But the exclusion of domes-
tic and agricultural workers is almost universal, and it is
impossible to argue that these workers are everywhere well
paid. In the newer countries, where there is a great demand
for domestic servants, it is probable that they are already
receiving more than a bare living wage and are better paid
than many women workers. But this is certainly not true
of domestic servants in older countries who are equally
excluded from minimum wage laws. The same reasoning
applies to agricultural workers, who may be well paid in
Canada and America, but who are probably among the
worst paid workersin Great Britain3® ; and even in Australia
farm workers receive lower wages than other manual work-*
ers.* Where the object of wage regulation is industrial
peace, the case for excluding these workers is even weaker.
Except for the cynical argument that it is unnecessary to
‘trouble about workers who are on the whole too ill-organised .

1 j.e. it applies to home-workers engaged in the manufacture of cloth-
ing, hats, shoes, lingerie of all kinds, feathers, artificial flowers; embroid-
ery and lace sewing, whether ultimately intended for clothing or not;
knitted goods, and certain accessory articles of clothing; medals, small
jewellery and rosaries,

8 It was stated by Mr, Riddell, framer of the Acts in Ontario and Nova
Scotia, that the exclusion of domestic servants in Canada is based on the
fact that they are the best-paid women workers in the Dominion.

3 It will be remembered that a special Act was necessary before Wage
Board machinery could be introduced into agriculture in Great Britain.

¢ Detailed information about the unsatisfactory conditions under
which farm hands live in New South Wales is given in The Report of the
New South Wales Board of Trade upon Rural Indusiries in 1920-1, pp. 16—
18. .
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to cause a disturbance, there seems no reason for their exclu-
sion. Nor is it true that all agricultural workers are ill-
organised. :

It seems therefore as if the only justification for this
arbitrary basis of differentiation lies in administrative diffi-
culties, or the extreme conservatism which prevails with
regard to the industries concerned.? The fact that in these
two trades workers frequently * live in ”’ cannot be urged
as a legitimate objection to regulation, for those same coun-
tries which exclude agriculture and domestic labour set up
Boards to deal withthe wages of hotel employees and shop
- assistants who frequently “ live in.”” It is probable that an
* occupation scattered over a very wide field and characterised
by the existence of a large number of small employers is not
an easy one in which to enforcea minimum wage ; but the
difficulties are not insuperable, and where other reasons sug-
gest that regulation is needed, it is a poor tribute to human
administrative capacity if these difficulties cannot be over-
come,

The second basis of distinction is one of sex. In Great
Britain, Austria, Czecho-Slovakia and Norway, there is no
discrimination against either sex. But in Canada, Arizona,
Arkansas, Porto Rico and Utah, the Acts apply to women
only, while in the other American States the minimum wage
Jaws apply to females and to males under a certain age,
which varies between 15 and 2x. In France men are
allowed to claim the protection of the Minimum Wage Act
only when they are receiving lower wages than the mini-
mum rate fixed for women. Where the object of regulation
is the maintenance of a reasonable wage or the prevention
of sweating, it may perhaps be argued that the term
** woman-worker ”* is a rough definition of those workers
who are likely to be under-paid. This however by no means
invariably follows. Although it is more likely that women
will be sweated than men, the conditions at Cradley Heath
in the Chain Trade, and in the Tailoring and Box-making
Trades before the institution of the Trade Boards in Great

1 In Continental Europe the omission of agricultural workers is probably

due to the prevalence of peasant Pproprietorship.
W.S. N
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Britain, show that sweating may exist among men. The
exclusion of men is probably sometimes due to a prejudice
on the part of men themselves against State regulation of
their wages, because it does not achieve enough quickly
enough, because it may retard organisation, or because of
some supposed stigma.

It has already been shown that in America constitutional
difficulties are largely responsible for the confinement of the
Minimum Wage Acts to women and minors. Where the
object of wage regulation is industrial peace, the case for the
exclusion of men falls to the ground, and in all States where
this is aimed at, the Acts apply alike to men and women.

There is a third group of States in which the Wages Board
Acts apply only to a certain geographical area. In Alberta
a certain number of towns (each with a population of over
1,500 1) in which alone Boards can be instituted, are set
out in the Schedule to the 1922 Act. Similarly in Manitoba,
Nova Scotia and Saskatchewan, the Boards are limited to
“any city,” though the Governor in council may apply
them to other districts by proclamation. In South Aus-
tralia the Boards in the first instance apply to the metro-
politan district, though here too they may be extended to
other parts of the State by proclamation. In practice there
is now a very large number of Boards outside the metro-
politan area, and this limitation is not so important as it-
seems. It does, however, lead to difficulties. If it is desired
to have Boards for separate districts it is easier to provide, as
in New South Wales or Victoria, that the Board shall apply
to all or any part of the State concerned, than limit it toa -
specifie area and provide for its later extension by proclam-
ation—a process which always involves unnecessary diffi-
culties. In all these cases economic conditions are probably
responsible. There are often no industries of any importance
carried on in districts excluded by the Act.

With the exception of Great Britain and the Norwegian
Commercial Employers Act, all the European States confine
the operation of their minimum wage laws to home or out-
workers. France provided the precedent for this limitation
in the Home-work Act of 1915, which formed the model for



REGULATION BY WAGES BOARDS. 185

similar legislation in the other countries.? Even in Great
Britain the Trade Boards Act of 1gog was applied in the
first instance to those trades where out-work was specially
prevalent. This limitation is not found where the object of
minimum wage regulation is industrial peace, and while it is
true that sweating is usually identified with home- or out-
work, the evil does exist in other forms of work. Hence the
limitation of wage regulation to the former is subject to
the same objections as the limitation to one sex. _

A unique basis of differentiation is adopted in the Trade
Boards Act.of 1918, which may be applied only to those
trades in which, in the opinion of the Minister of Labour,
there exists infer alia no adequate machinery for-the effec-
tive. regulation of wages. This Act was part of a large
scheme which was to bring about an industrial heaven on
earth. It reflects the psychological atmosphere of the time
in which it was passed. Theories of workers’ control, of a
new basis for industrial bargaining, of the responsibility of
the State to lend its good offices to encourage co-operation
and harmony in industry, prevailed. The Whitley scheme
grouped industries into those which were capable of self-
government and these which were not. For the: former
Whitley Councils were to be set up; for the latter Trade
Boards, As part of such a scheme, the limitation of the
application of the Trade Boards Act was justified. How far
it is a suitable basis when Industrial or Whitley Councils
are no longer popularly regarded as the ultimate industrial
ideal, it is more difficult to say. If the Industrial Council
is to go, it seems desirable that the cause of industrial peace
should be advanced by the setting up of Boards in organised
as well as unorganised trades. Where the object is. the
raising of wages, it may perhaps be argued that the unorgan-
ised trades will be more likely to be under-paid than the
organised, but it does not always follow that the organised
trades are well paid.

The final and probably most logical ground on which
~workers are included or excluded from the operation of the

! In Norway the Act may be applied to factories if their unregulated
competition tends to threaten the existence of home-work,
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Board system is on the basis of the wage paid. In the
United States the Central Commissions may fix wages only if
after investigation it is found that the wages paid to adults
are insufficient for a reasonable standard of living. Where
minors’ wages are regulated, the Commissions may act if the
wages are found to be “ unreasonable.” A similar provision
is found in the Norwegian Act of 1918 applying to Com-
mercial Employees, and was in the British Trade Boards
Act of 1909, which might be applied only if the Minister was
satisfied that in the trade under consideration the rate of
wages prevailing in any branch was exceptionally low as
compared with that in other employments. Even in the
Trade Boards Act of 1918 regard must be paid to the pre-
vailing rate of wages. According to the Industrial Code of
1920 the South Australian Boards may not make deter-
minations for persons occupying managerial positions, or
for any wages or remuneration in excess of £10 a week.
The same proviso appeared in the New South Wales Incor-
porating Act of 1919, but was afterwards altered, as the
“ managerial ”* limitation which was intended as a salary
qualification was found clumsy, and in practice excluded
several workers whose work seemed properly to fall within
the purview of the Boards.

If the object of minimum wage legislation be the abolition
of sweating or of unreasonable wages, the exclusion of cer-
tain workers on the ground that they are already in receipt
of high wages is logical but unnecessary. The position is
different when the object is industrial peace.. Here it may
well happen that it is the highly-paid workers who are most
likely to be affected by industrial unrest, and #f the appoint-
ment of Boards is conducive to better feeling, there is no
reason why they should not be applied to the highly-paid
workers as well as to those less fortunate. A difficulty does, -
however, arise in respect of managers proper who are inter-
mediary between employers and workers. The solution
may be found by a suitable method of representation on
the Board, and it is significant that in Great Britain and in -
other European States, middlemen, i.e. sub-contractors, are

1 Vide Chapter XI, pp. 246 ef seq.
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represented on several Boards in addition to employers and
workers. . :

To sum up, the exclusion of certain classes of workers
from the operation of the Board system is usunally undesir-
able if the object of minimum wage legislation is industrial
peace, but where the object is more limited, exclusion is in
some cases logically justifiable. On the assumption that it
has been decided to set up a Board in a particular trade, it
remains to inquire how it shall be constituted and what
powers shall be given to it.

THE CONSTITUTION OF BOARDS.

The constitutions of Boards fell naturally into two main
groups. On the oné hand are those not representative of
one but of all trades, workers in general and employers in
general- being represented.. This group includes among
others the Industrial Welfare Commission of Texas, consist-
ing of the Commissioner of Labour, the representative of
employers of labour on the Industrial Accidents Board and
the State Superintendent of Public Instruction ; the Mini-
mum Wage Board of Manitoba, composed of two represent-
atives of employers, and two of workers (one of each to be a
woman) and one disinterested person; and the South Aus-
tralian Board of Industry, consisting of a President and four
Commissioners, two of whom are to be nominated by the
South Australian Employers’ Federation and two by the
United Trades and Labour Council of the State. On the
other hand are those Boards representative of one trade
only,! or of part of a trade, or of a group of allied trades.
An attempt is made to obtain a body of specialists and the
membership of the Board reflects this intention.. It will
contain an equal number of representatives of employers
and workers, together with an impartial chairman, and in
some cases members of the public as well. Of this type are
the British Trade Boards: the South Australian, Victorian
and Tasmanian Wages Boards ;: and the Advisory or Wages

1 In practice the “ trade ” may be very widely defined. This i i
ally true of the United States.y Ty ey cein ls‘.’spem
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Boards set up by many of the Central Commissions in the
United States and Canada. )
“The relative desirability of these two types depends upon
the objects of State intervention in wages. In so far as
the only object is the prevention of * unduly low * wages
by means of the maintenance and periodic declaration of a
living or minimum wage affecting all members of an easily-
definable class, such as women and minors, and in so far as
there is no attempt to determine apprenticeship rates or.to
vary the wage with the conditions of an individual trade,
or the skill of a particular worker, the General Board is
probably satisfactory. It can take a general view, fix the
uniform rate, and will be all the better for the inclusion
of a certain number of representative business men and
workers. Moreover, it successfully advertises the existence of
a legal wage. For a non-ambitious programme this type of
board is probably quite useful, and the system has been said
to work very well in Canada.! But in practice it has been
~ found difficult to limit its functions to those which it can
suitably perform, and when anything more elaborate is
attempted it breaks down or adapts its constitution to the
new duties. It may, for example, adopt the expedient of
calling in representatives of the trade with which it is deal-
ing to advise and work with it, as is done in Manitoba ;
‘it may hold Public Meetings at which interested persons can
state their views. ‘The second device is used in Saskatche-
wan,? and the same practice was adopted in Arkansas in
the ‘Mercantile Establishments Order for Fort Smith in
August 1920. Experience has shown, however, that the
Public Meeting as a means of obtaining an expression of the
views of workers and employers is almost useless,® and even

1 J. W. MacMillian, Chairman of the Minimum Wage Board of Ontario
(International Labouy Review, April, 1924). A Delegation of the Alberta
Federation of Labour on December 10, 1923, asked for a return to the
““General” Board, as this was found to fix more satisfactory wages
(Canadian Labour Gazeite, January, 1924, pp. 26-7)-

- % First Annual Report of the Buveau of Labouy and Industries of the
Province of Saskatchewan for the twelve months ended April 30, 1921,
. p. 26. Itis also used on occasion in Manitoba [Report of Minimum Wage
- Boayd, October, 1920, p. 4], but for the most part no changes are made by
the meeting. ' o S :
3 See pp. 221 el seq.
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where ad koc conferences with members of the trade take
place, the system becomes little more than an unsatisfactory
hybrid between the two kinds of Boards, with most of the
disadvantages and few of the advantages of the Board
System proper. It will not possess specialised knowledge
nor introduce a feeling of responsibility and self-government
into the trades regulated—two of the main advantages
claimed for the Board System. Where no adaptation of its
constitution takes place, the non-representative Board is
not a very desirable method of regulating wages. The Com-
mission in Arkansas suggested in 1920 that its constitution
should be changed so as to provide for representation of
employers and workers because ““ a Commission thus com-
posed would be better balanced, and would have the con-
fidence of both employer and of labour, and neither could
consistently question the findings of the Commission because
of any partiality that might be shown in the rulings. Both
employer and labour should be represented ; both should
have confidence in the work of the Commission, and this can
best be secured when both have an equal representation.”
Little information is available with regard to the working of
the system in Texas, but the attempted amendment of the
law in 1920 suggests that it was not entirely satisfactory. .
On the whole therefore it is desirable that both sides should
be represented directly on the Board dealing with their
trade and that the members should be appointed for a
term of years, even although the consequent encouragement
of a feeling of responsibility and the development of more
amicable relations are often bought at the expense of many
practical difficulties. -

In the first place members of the trade may refuse to serve
on the Board.* 'Where the constitution provides that mem-
bers shall be appointed by the Central Authority on the
nomination of persons engaged in the trade, employers may

. ‘! Arkansas Buveaw of Labour and Statistics—Fourth Biennial Report,

919—20. :

1 In Czecho-Slovakia a proviso that all members of the Central Com-

mission must be present before a Determination can be made has pre-
vented the fixing of rates by all but one of the Commissions. Attempts

are now being made to alter the law in this respect. - Cf. Mr. Sirotek in

Socialni Revue, No. 2, 1925. ' .
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refuse to nominate members. Some power is then neces-
sary in order that the Central Authority dealing with admin-
istrative and technical matters may make the appointment
itself. Thus in South Australia a special amendment was
introduced in 1908 permitting the Government to appoint
members to Wages Boards if either side refused to do
so. Previously if one side did not wish to come under the
Act it could refuse to appoint representatives, and the
smooth working of the system had in consequence been
impaired.. The power of appointing representatives has
also been considerably used by the Department of Labour
in Tasmania, where employers and workers have been
specially lax in availing themselves of their right to appoint
members.1

The appointment of good workers’ representatives is per-
haps an even more difficult and important task, For while
on the whole self-interest probably encourages the employer
to-attend meetings and to elect good representatives who
will put his case well, especially if he knows that decisions
will be made whether his representative is there or not, self-
Jinterest for the worker generally pulls in the opposite direc-
tion. He fears that attendance at Board meetings or
prominence in fighting for higher wages will entail dismissal.
This fear of victimisation has two results. In the first place
it makes it difficult to get workers to serve on the Board.
Thus in Kansas ““ employees were willing to serve on Wages
Boards when the law first came into effect, until it became
apparent that they jeopardised their places *'%, and in Wash-
ington ‘‘ considerable difficulty was found in selecting
conferees for the early conferences, especially from among
the workers, as they seemed afraid that they might lose
their positions or suffer disadvantages otherwise because of
such participation . . . This fear is not yet wholly dispelled .
though much less in evidence.3

2 Reporis of the Depariment of Labowr, Tasmania, for the yeay 1918-19
and 1921-2,

* Bulletin of the Bureaw of Labouy Statistics, No. 285, p. 307.

% Ibid., pp. 197-8. The same difficulty was also experienced in Minne-
sota, Massachusetts and Wisconsin, and Great Britain, Cf. Report on
the Administration of the Trade Boards Acts, 1922-1923, P. 7.
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In the second place, fear makes workers reluctant to oppose
employers in the discussion of a particular rate. This
difficulty becomes more pronounced the more unorganised
and badly-paid is the trade under regulation. Hence the
majority of instances in which this fear has impeded the
working of the Board System occur in America where wage
regulation is confined to women and minors.l The ignor-
ance of workers often makes them unsatisfactory Board
members, In California the ‘* representative value of the
employer members ** was ‘‘ felt to be far greater than that
of the employees ; since the former came from associations
where the subjects involved come up for consideration,
while the employees usnally know only of conditions in the
establishment which they represent and are either unable
or unwilling to adopt a broader outlook.””?

Attempts have been made to solve the problem in several
ways. Practically all States include in their minimum wage
Acts a provision for heavily fining an employer who dis-
charges a worker because she is a member of, or has shown
activity in connexion with, a Wage Board. This attempt
to protect the worker has not been attended with much
success. It is often difficult to prove that victimisation
was the real reason for dismissal; the employer can urge
very plausible excuses, and even when convictions are
obtained they are too few and far between to convince
workers that there is no danger. The difficulty of obtain-
ing convictions has been experienced wherever the provision
is in force. In" Kansas " it seemed quite probable that
discrimination had been practised on account of activity in-
connexion with the law, but the assignment of other reasons
by the employer made it impossiblé to take definite
action”’ ;? in Minnesota ““ even though the Commission
has felt sure that such discharges have taken place, and
even the blacklisting of active employees, the difficulty of

! See particularly the cases in Kansas and Wisconsin. B.L.S. No. 283,
pp.108and 222. The same difficulties have been experienced in Australia.
See Aves Report, 1908, Cd. 4167, p. 174, etc.

b Bs.L.S. No. 285, p. 61. The experience of Oregon is similar. Ibid.,
P- 173. :

3 Ibid., p. 107. ‘
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legal proof has stood in the way of enforcing this prowsxon
of the law.”?

. Another solution of the difficulty is the appointment, as
representatives of workers, of persons who are not likely
to be affected by discriminatory action on the part of employ-
ers. Such persons may be workers who are in some way
independent, impartial persons not connected with the
trade or trade union officials. In Washington the Com-
mission took care to appoint married women or those about
to be married, on the theory that they would be less affected
by threats of victimisation. This is not a very satisfactory
solution. Many married women are just as dependent
upon the employer as the unmarried.

The appointment of impartial persons is a more usual
expedient. The Appointed Memberson a Board frequently
become the unofficial spokesmen for the workers’ point of
view. In Minnesota the Public Representatlves on the
Board promote the interests of the workers in this way
because of the failure of the latter to speak for themselves;
. . . it was only because of their sympathetic understand-
ing that the employees could be said to have been effectually
represented on the board.””®* In Ontario the official mem-
bers of the Board usually conduct bargaining on behalf of
workers who are reported to be merely * interested spect-
ators,”’® To the extent, however, that appointed members
fulfil this function they lose their position as impartial
persons representing the interests of the consumer.

But the most usual device is the appointment of Trade
Union officials who can conduct the case on behalf of work-
ers without fear. In Great Britain each Board contains a
considerable number of Trade Union organisers, and the
same device has been adopted in Wisconsin and other Amer-
ican States. This not only solves the problem of victim-
isation but ensures that the workers’ case will be put by
persons experienced in bargaining and better informed of
the condition of the trade both in itself and in relation to

1 B.L.S. No. 285, p. 154, Similar difficulties are reported in Massa-
chusetts and Washington.

3 Ibid., p. 155. ~
3 Ma.cMillan, International Labour Review, April, 1924.
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other occupations. But the greater the number of non-
trade members on a Board, the more does’ it depart from
its essential character as representative of the industry, and
many of the peculiar advantages of the Board method are
lost. This may not matter where the only object is to raise
wages, but where it is the maintenance of industrial peace
it is a very serious objection. The goodwill which it is
hoped the Boards will engender will not materialise. It
may even happen that the presence on the Board of pro-
fessional wage bargainers will have positively harmful effects.

Probably it was this danger which induced certain Aus-
tralian States (e.g. Victoria) to prescribe that only people
engaged in the trade shall sit on a Board, In South Aus-
tralia all the representatives of employers or workers except
one must be engaged in the industry. In Tasmania a.little
more licence is allowed. *‘ Representatives are. to be bora
fide and actual employees in the trade . . . who have had
at least twelve months’ experience in such trade acquired
within five years immediately preceding the appointment.”

The disadvantage of representation by trade union
officials is intensified when trades are very weakly organised
and where there is no trade union peculiar to the industry

concerned. It is then usual to appoint an official of a
" ‘" general” trade union, who may be a skilled negotiator,
but who may fail to appreciate the problems of the particular
trade. If the official who is appointed normally deals with
skilled workers, he may be incapacitated by the prejudices
of his class from understanding the point of view of the
unskilled worker, and may even press for rates directly
opposed to the interests of those whom he is supposed to
represent. While the appointment of trade union officials
offers many advantages, it must be admitted that the Board
System has not yet solved the problem of the most suitable
representative of the workers,

Assuming that satlsfactory members have been appomted
the success of the Board is not yet assured. One side or
other may refuse to take part in the proceedings when once
elected. Where the quorum of the Board is half the total
membership or less this is not a matter of importance. The
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Board is able to function, and the progress of minimum
wage legislation will not be imperilled, although many of
the advantages claimed for the Board system will be lost.
If employers or workers know that a refusal on their part to
attend does not invalidate the decision of the Board, but
merely tends to prejudice the appointed members against
them, they are likely to remain at the meeting to obtain as
good terms as possible.

But the power to carry on in the absence of one side is not
alwaysgiven ; and when it is withheld, or where the wording
of the Act is ambiguous, a weapon is placed in the hands of
the side which as a whole is opposed to the Board and all
itsworks. This difficulty has been experienced in Australia,
and in America, where federal constitutional difficulties
place the Boards in a weak position.?

Finally, either side may attend meetings, but obstruct
progress by deliberately delaying proceedings, introducing
irrelevant considerations, or refusing to come to a com-
promise. There is evidence that this is being done in certain
American States at the present time.® A change of heart
would seem to be the only remedy.

1 In July 1916 the Award of the Implement Makers’ Wages Board of
South Australia was suspended by the Industrial Court. All the employ-
ers’ representatives were absent at the time when the Determination was
made, and the chairman refrained from voting. It was held by the
Court in 1917 that as a majority of the members of the Board were not
voting, the Determination was invalid, for both sides had not had a chance
to express their views. Had the chairman voted, the action would have
been declared in order. While this decision shows a laudable desire to
preserve the rights of both parties, it indicates a way in which the work
of the Boards may be impeded, though it may then have been felt that
the possibility of an adverse vote from the chairman would restrain either

from deliberate obstruction by abstention.

2 In the Paper Box trade in Massachusetts the Commission appointed
a Board in the latter half of 19r5. The employers’ representatives

- declined to proceed with the work until the constitutionality of the Act
had been reviewed by the Courts. This was not done till 1918, so that
the work of the Board was held up for more than two years. In x915
the Corset Wages Board in this State had been sitting for six months,
when the Commission accepted the resignation of one of the workers.
The Attorney-General declared that it had no power to fill vacancies,
and the chairman advised that the Determination of the Board in the
absence of full representation would probably be invalid. An amend-
ment in’ 1919 finally met the dxﬂiculty. :

* In Washington employers in the Manufacturing Conference refused
to discuss many of the questions presented at the conference and attempted
to obtain postponement of the discussion (B.L.S. No. 85, p. 212). In
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In addition to the difficulty that representatives may be
either unable or unwilling to serve, there is the problem of
the way in which they are to be chosen. The most usual
method is appointment by the Central Authority on the
recommendation of persons engaged in the trade. But it
has already been pointed out that either side may refuse to
nominate, and that the Central Authority must be given
power to appoint without nomination if necessary. Even
when both sides are willing, the difficulty of obtaining really
representative members is acute. Unless the Central
Authority intervenes, it is probable that only the most
strongly organised section of the trade will be represented.
The dangers of a non-representative Wages Board have
already been emphasised. Again, employers if opposed to.
the Act may ruin the Board by appointing unsuitable
representatives. If the Central Authority has no power of
initiative employers in a well-organised trade may pack the
Board with unsuitable members by nominating only as
many candidates as there are vacancies to fill, leaving the
Central Authority no choice but to appoint them. This
method of obstruction has been used in Victoria and Massa-
chusetts.! On the other hand, the arbitrary selection of

~members by a Central Authority would outrage the feelings
of both parties and effectually prevent the spirit of
trust and co-operation which is necessary for the success
of the Board System. In some cases. members of
the Central Commission or of the inspectorate suggest
Wisconsin “ difficulty was experienced in confining the discussion to the
subject in hand, a disposition being shown by employers to discuss the
principles of the law rather than to proceed with the duties devolving
upon the Board ”* (Ibid., p. 226).

! In Victoria the Minister was ultimately given special power to nomin-
ate members because so many of those elected by the trade were pledged.
to a particular policy [Victorian Parliamentary Debates, Vol. 105, p. 116].
In Massachusetts the original Act merely stated that the selection of
representatives by the Commission should be from nmames furnished by
employers and workers, Hence by nominating only a few persons,
employers or workers could determine the entire representation, This
proved to be so unsatisfactory that a special amendment in 1920 gave
the Commission power, unless the nominationsare twice as many as the
places to be filled, to appoint half the persons nominated, and fill the
Temaining places by direct appointment (Massachkusetts Department of

Labour and Industyies—Report of the Division of Minimum Wage for the
year ending November 30, 1920, p. 10).
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the names of persons whom they have met in the
course of their investigations. This procedure is sometimes
followed in the appointment of members to British Trade
Boards, especially unorganised workers and small employers
who are not members of an employers’ association. Occa-
sionally public meetings are called at which nominations
are received. Thus when the first Chain Trade Board was
constituted in Great Britain the members were elected at
well-advertised public meetings held at Cradley Heath. In
British Columbia a large public conference was held in the
early stages of minimum wage legislation, before the appoint-
ment of a small and select conference.! The utility of this
method of constituting a Board varies inversely with the size
of the area over which the Board has jurisdiction. Where, as
in the British chain trade, the industry is extremely local-
ised, the method is probably perfect.® For a much larger
area some provision for written nominations is necessary.

It is difficult adequately to represent all sections of a
widely-scattered trade without increasing the size of the
Board, yet efficiency demands that the Board shall not be
unduly large. In most countries the total numbers of the
Boards have been kept below twenty—ten is a very usual
number—but in Great Britain the desire for adequate repre-
sentation has led to the creation of some very large Boards.
It may hardly be argued that the Grocery Trade Board with
a membership of over seventy is a suitable instrument for
the regulation of wages. In such a case, if it is proved that
the interests of the so-called trade.are so diverse, the
solution will probably lie in the grouping together of those
interests which are most similar and the formation of
several distinct Boards. If the interests are not so dis-
similar as to warrant this action, then the case for so large
a number of representatives falls to the ground.®

2 Pyovince of British Columbia, Annual Report of the Depariment of
Labouy for the year ending December 31, 1918.

8 In fact, the early Cradley Heath meetings seem to have been due to
a desire to advertise the existence of the Trade Boards Act rather than
an attempt to obtain satisfactory workets’ nominations.

3 In the Manufactunng Industry in California the Commission had

resort to a Public Meeting, ‘‘ the wide diversity of interests being regarded
as making the form of a Board undesirable "’ (B.L.S. No. 285, p. 83).
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It is clear that the Wage Board which is to act as an expert
body in fixing wages in particular industries must contain
representatives of both employers and employed. It is not
so certain that it should also contain representatives of the
general public. In fact all Boards have at least one non-
industrial person who acts as chairman. He may be one of
the impartial Appointed Members (Great Britain), or one of
the members designedly representing the public (United
States), or a member of the Central Commission (Alberta),
or a Justice of the Peace (France), or the Deputy Minister of
Labour or other member of a permanent administrative body
(Ontario), or a person by definition not of either side but
chosen by agreement of members of both sides (Victoria).
He is very often assisted by a number of other “inde-
pendent "’ or “ impartial ”’ persons, or Appointed Meémbers
or Public Representatives, as they are variously styled.
What is said of the chairman in what follows applies also to
these persons.

This universal attempt to obtain at least one disinterested
member of every Board is significant. There are several
theories as to the functions which a chairman is expected
to perform. In all cases he is supposed to act as a con-
ciliator. 'When members disagree it is for him to endeavour
to sift the evidence, to show where in his opinion the right
lies, and to get the parties to come to an agreement if pos-
sible without taking a definite part himself in proposing
and voting upon rates. This function has been per-
formed by the various chairmen with remarkable success.t
It is also very frequently held that the chairman should act
as the connecting link between the different Boards, co-
ordinating their activities and working for a consistent
policy. The extreme expression of this theory is found in

! In the Cave Committee of Inquiry into the operation of the British
Trade Boards Act considerable evidence is given on this point. See
Questions 10,639, 10,932 and the statements of Mr., Wethered and Pro-
fessor Hobhouse. In the Brush and Broom trade, of 12z decisions 12
only were taken by vote, and of these only 3 were carried by votes of the
appointed members. In the Hair, Bass and Fibre trade, 24 out of 27
decisions were by agreement. In Victoria up to 1913 the Rev. A. R.
Edgar, who had” been chairman of some Boards since their- inception,
stated that he had never had to cast a vote (Quoted by Prof. Hammond
in the Quarterly Journal of Economics, 1915). Vide supra ch, 111, p. 28.
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Tasmania, where all Boards have the same chairman. Else-
where, particularly in Great Britain, allied trades are grouped
together under one chairman.! Sometimes the same effect
is sought by arranging for conferences between the different
chairmen of the Boards.? There are very obvious limits
to the practicability of this form of co-ordination. With -
the growth in the number of Boards it becomes impossible
for one person efficiently to act as common chairman,
-especially if the Boards meet frequently.®

A third theory of the functions of the Chairman holds
that he is there to represent the general public, either as a
consumer or as the embodiment of the prevailing humani--
tarian spirit. It is felt to be unsafe to leave the settlement
of a wage rate to a body composed exclusively of workers and
employers, as in certain cases they may conspire to obtain
high profits and high wages at the expense of the consumer.
An attempt is made therefore to secure some check upon
their activities by the appointment of one or a number
of impartial persons.. It must be admitted that there is
much justice in this contention, particularly where central
control over the activities of the Boards is weak. On the
other hand, effective public representation would in the
last resort mean endowing public representatives with the
right to veto the unanimous decision of a Board, or appoint-
ing a number large enough to outvote the rest of the Board.
In either case the essential character of the Board will be
lost, and in fact most States have shrunk from so drastic a
step. For the greater the part played by such members in

3 Thus Professor Hobhouse was at one time chairman of the following
trades, inter alhia: Dressmaking and Women's Light Clothing (E. and
W.), Hat, Cap and Millinery (E. and W.), Wholesale Tailoring ; Mr.
. Artemus Jones is chairman of the Stamped and Pressed Metal Wares,
the Button, the Pin, Hook and Eye and Snap Fastener and the Perambu-
lator and Invalid Carriage trades. The same theory underlay the grouping
of trades in the 1912 Industrial Arbitration Act in New South Wales.
Boards were formed on a craft basis and grouped under the same chairman
as far as possible on an industrial basis. .

% This has bappened in Canada and Massachusetts {Report of the Division
of. the Minimum Wage, Massachuseits, for the year ending November 30,
1921). .

3 This difficulty was very soon experienced in Great Britain, where
all the Trade Boardsat first had a common chairman who was a Govern- "
ment official. On the death of the original chairman it was deemed
advisable to appoint special non-official chairmen to different Boards.
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the deliberations of the Board, the less claim has the latter
to be regarded as representative of the industry, and the
less willingly will employers and workers respect its con-
clusions. It will no longer be true that *‘ not the least of the
advantages of a Trade Board compared with certain other
methods of settling wages, is that it fixes the responsibility
for reaching a practicable conclusion upon persons who are
fond of describing themselves as practical men.”1 "Never-
theless in the United States, where the importance of the
public representative is specially emphasised, many States
{e.g. Colorado; District of Columbia, North Dakota, and
Oregon) appoint as many public representatives as there are
workers or employers, while all the other American States in
which Wages Boards exist (with the exception of California)
provide for the appointment of one or more representatives
of the public as such. Such representation hardly seems
necessary in view of the right of veto always vested in the
Central Commission in the United States. In practice,
however, it has meant that the Central Commission has been
more ready to accept the recommendation of a. Wages
Board without alteration. Another function of the Ap-
pointed Members acting as representatives of the public is
to see that advantage is not taken of the weak bargaining
power of workers to fix an unduly low wage. This aspect
of their work has already been commented upon. ‘
The desirability of having at least a small number of
appointed non-trade members is generally ¢onceded. Mr.
Tawney, speaking of the British Trade Boards, declares :
‘“ It is scarcely too much to say that the appointed members
are the pivot upon which the whole system turns,” and
other commentators are hardly less sweeping. In Wash-
ington * the public representatives have been felt to be a
most essential element in the conferences, . . . their services
have gone far toward making the law successful. . . .3
Their utility is also commented upon in the District of Colum-
bia,* Massachusetts 8 and Oregon. The main question turns

al;R. H. Tawney, Minimum Rates in the Chain-making Industry, pp.
s Op cit., p 31. : * B.LS. No. 285, p. 199.
¢ Ibid., p. g5. - 8 Ibid., p. 120, P
w.S, a
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upon their number and the kind of person to be appointed.
It has already been suggested that it is undesirable to have
a large number, as this destroys the essential character of
the Board. Probably a.chairman, assisted by two other
members, is the most desirable combination. They can
effectively bring pressure to bear without taking away too
much power from the Boards. It is becoming general to
appoint professors of economics or sociology to these posts.
Such persons are likely suitably to fulfil most of the
necessary duties, for their training fits them to-take a
wide view of what is chiefly an economic problem. But
lawyers and clergymen, at one time popular in New
South Wales and Victoria respectively, are hardly so suit-
able for the position. It has been argued that an official
chairman, representing the central authority responsible for
the Boards, will prove a more desirable chairman than any
of the above. This contention is doubtful. In order to
bring pressure to bear upon the parties it would be necessary
to give him the power to veto, and there would be a danger
that the character of the Board would change. It has
been argued that only thus can a convenient check be kept
upon Boards which tend to spend too long over their deliber-
ations. This danger, however, is serious only when mem-
bers receive a relatively high payment for service on the
Board.

THE POWERS OF BOARDS.

The powers given to Boards vary enormously. In South
Australia they may deal with any ‘* industrial matter,” a
term which is very widely interpreted!; in France they may

1 According to the Interpretation of] the Act, the term ‘‘industrial

matters *’ means all or any matters relating to—

(s) The wages, allowances, or remuneration of any persons employed
or to be employed in any industry, or the piece-work, contract,
or other prices paid or to be paid therein in respect of that employ-
ment, including the wages, allowances, or remuneration to be
paid for work done during overtime or on holidays, or for other
special work ;

(b) The hours of employment in any industry, including the lengths
of time to be worked and the quantum of work or service to be
done to entitle employees therein to any given wages, allowances,
remuneration, or prices, and what times shall be regarded as
overtime ;
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only determine a time-rate, the basis of which is closely
defined. Great "variety is possible between these two ex-
tremes, and it will be the purpose of this section to dis-
cover what matters should with advantage be dealt with
by the Boards, subject if necessary to some degree of
control. )

The power to fix minimum time-rates should obviously
be given to a Board. This power is conceded in all States,
although not all are given equal freedom as to the basis on
which the wage shall be fixed.? But in many trades the work
isof such a character that a time-rate alone will not afford
adequate protection to workers. Hence arises the necessity
for powers to deal with piece-work and to regulate the number
of hours which shall be worked for a given wage. The power
to fix piece-rates, either under any circumstances or ** when
it appears that any substantial number of women workers
are being paid by piece-rates as distinguished from time-
rates % is generally given (it is withheld in Texas, Wash-
ington and Wisconsin,® however), while in France the Wages
Committee can only determine a time-rate, the translation
of the rate into piece-work terms being done by the separate
Comité d’Expertise. :

But from the fixing of piece-rates which will just yield
the minimum time-rate, the most usual purpose for which

{c) The sex, age, qualification, or status of employees, and the mode,
terms, and conditions of employment, including the question
whether persons of either sex (other than apprentices) shall be
disqualified for employment in an industry; :

(d) The number or proportionate number of apprentices and improvers
and juvenile workers that may be employed by an employer in
any industry;

(¢) The relationship of master and apprentice; i

_ (/) The technical education or other training of apprentices ;

{g) The employment of children or juvenile workers, or of any person’
or class of persons (other than apprentices) in any industry ;

(5} Any established or alleged established custom or usage of any
industry, either general or in any particular locality ;

() The monetary value of any allowances granted to or enjoyed by
employees ;

@ All matters prescribed.

"See Chapter XII.
- % Section 8 of Chapter 62 of the Acts of 1913, Oregon,
* Wisconsin has found the power indispensable and has fixed piece-
rates for the Canneries and Tobacco Stemming Trades (see Ordey No. 6
Tobacco Stemming ; and Special Provisions for the Canning Industyy, 1920),
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the power is used, it is a short step.to the fixing of piece-
rates which will govern the industry as a whole and become
standard rates. This step has been taken by the British
Trade Boards and was one of the subjects of complaint before
the Cave Committee. The Act of 1918 permitted the
Boards to fix, in addition to a time-rate, general minimum
piece-rates, a Guaranteed Time-rate below which piece-
workers’ wages may not fall, and a Piece-work Basis Time-
rate which provided an hourly rate which piece-rates were
to yield to the ordinary worker. '

Until 1918 little use had been made of the power to fix
piece-rates, which had been given in 19og. In most of the
trades then covered the processes were not capable of easy
standardisation and classification, the amount of work in-
volved would have been great,! and the advantage to be
gained relatively small. After 1918 many of the trades
newly covered by the Act were in a higher state of industrial .
organisation, while the need for economising the admin-
istration called for a simplification of the work of the in-
spectors. The existence of a piece-rate removes the necessity
of carrying out elaborate tests of the adequacy of each
employer’s scale to yield the minimum time-rate.?

On the other hand, unless piece-rates are so elaborate as
to provide for all the circumstances in which work is carried
on by all employers, there is a very real danger that they
will check the introduction of improved methods. The ideal
piece-rate system should ensure that not only workers but
also employers reap the benefits of more economic methods
of production for which they may be responsible. . The
simpler the piece-rate the greater will be the difficulty.s

1 The Brush and Broom Order No. 37 contained some 2,000 piece-rates,
while 8oo rates were fixed by the Boot and Shoe Trade Board (Orders 19,
20 and 21) and 500 by the Rope; Twine and Net Board (Orders 25, 26 and
27'.A useful discussion of the advantages and disadvantages of piece-
rates is contained in the evidence of Miss Power, Senior Inspector, before
the Cave Committee, p. 9o4 ¢ seq. See also evidence of Professor Hob-
bouse. Question 9473.

® Particularly if the area to which the rate applies be wide. For there
is then a greater possibility that the efficiency of the * ordinary " worker
in one part of the country may differ from that in another. This point

was emphasised by Mr, J. J. Stark before the Cave Committee. Ibid.
Questions 5885-5896, ' .
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Yet the problem is not incapable of solution, as the elaborate
and successful piece-rate schedules of the Lancashire cotton
industry demonstrate.

It is sometimes urged that the fixing of elaborate piece-
rates means the establishment of standard piece-rates, and
that this is bad. But the standardisation of wages is not
necessarily involved, and the fixing of a piece-rate will act
as a safeguard against rate-cutting which is not justified by
any improvement in factory organisation, and may thus
encourage ‘employees to put forth greater efforts.

Ultimately the decision as to whether power to fix piece~
rates should be given depends on the object of minimum
wage regulation. The Cave Committee, in investigating
the Trade Boards Acts, declared for a. narrow interpretation;
In their view, while it was right that the State should inter-
vene ** to prevent the unfajir oppression of individuals and
the injury to the national health that results from the sweat-
ing of workers,” it was wholly wrong that coercive powers
should be used to force employers to pay and employezs
to accept wages for skilled work at not less than the Trade
Board minimum.? Acting on this view, they recommended
that minimum piece-rates for a worker should only be fixed
by agreement between the representatives of employers and -
workers. Even on their narrow interpretation the Cave
Committee had to admit that the power to fix piece-rates -
was necessary for out-work. It is possible, moreover, to
challenge the interpretation of the Committee, and to argue
that the function they assign to the Trade Boards is alto-
gether too narrow. If nothing more than a living wage, or
a ““ reasonable " wage is to be fixed, the work might be done
by a much simpler system than that of the Trade Boards, A
Minimum Wage Board similar to that adopted in America
and equally representative of employers in general and
workers in general, co-opting if necessary members of any
particular trade of which wages were to be fixed, would
almost be enough to fix the kind of wages described by the
Committee. For in fact the suggestion that piece-rates
should be fixed only by agreement means in the less well-

* Cave Commilles” Report, paragraph 54,
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organised trades that no rates at all will be fixed. It has
already beenshewn that where workersare in a weak position,
as they are in many of the trades concerned, rates have
often been fixed only because it was known by employers
that if the matter were put to the vote the Appointed Mem-
bers might vote in favour of the workers.! The prevailing
tendency in wage determination is towards the collective
bargain, and while many may deplore this tendency, it is
- unlikely that the movement willbe checked. A progressive
policy would therefore accept the new facts and make the
best use possible of them by fostering a spirit of enlightened
self-government, The experience of all States has shewn
that where permanent Boards are formed, they desire to
‘become more and more responsible. The British Trade
Boards are no exception, as is evidenced by their keen
-struggles for autonomy during the last few years. While it
would be futile to point to the relative immunity from strikes
of trades covered by the Trade Boards Acts (for they are
by definition badly organised and therefore unlikely to sup-
“port a prolonged or important strike), there is considerable
evidence that Trade Boards have in fact promoted greater
goodwill between employers and workers.

In these circumstances there is much to be said for making
use of the possibilities of the Boards and encouraging them
-to extend their activities wherever possible. An artificial
limitation of rate-fixing powers, such as the Cave Committee
proposed, would check this healthy growth. Safeguards
must, of course, be provided. The Board must be well
constituted and there must be adequate co-ordination and
supervision. It may be that the Cave Committee were so
. impressed by these difficulties that they fell back on a
narrowing of the powers of Boards as the easier course.
By so doing they sacrificed a large potential good. A little
hard thinking as to technical and administrative points would
have done infinitely more good to the Trade Boards system.

1 In 1902 the Victorian Act was amended so that no rate could be '
gazetted unless it had the approval bf two employers voting with the -
workers and vice versa. As a result an agreement was only reached by

one Board, and in 1903 the clause was repealed and the Chairman’s vote
restored.
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In other countries the problems have been similar. Where-
ever the Boards have successfully functioned there has been
a tendency to foster their growth and to give them wider
powers.

What has been said in favour of giving the Boards power
to fix piece rates applies equally to the other kinds of rates
which are fixed from time totime. Even on a narrow Living
Wage basis, the Guaranteed Time-rate, which ensures a'mini-
mum rate of remuneration to piece-workers, is necessary if
it is suspected that low earnings are the fault of the employer.
Little use has, however, been made of this rate. The
Piece-work Basis Time-rate, which gives-a minimum time-
rate which piece-rates should yield to the ordinary worker,
and is bigher than the general time-rate, aims at ensur-
ing to the worker a higher basic payment because of
the additional effort of working at piece-rate speced. Where
there is no Piece-work Basis Time-rate and where there are
no special piece-rates, the General Minimum Time-rate auto-
matically becomes the Piece-work Basis Time-rate. The
guaranteed weekly wage is useful if an attempt is being
made to fix a Living Wage, in which case it may be necessary
to provide for cases where short time is worked. The
importance of this rate will be discussed in the chapter
dealing with the technical difficulties of the Living
Wage.1 .

In addition to the right to fix different kinds of minimum
rates, Boards have also claimed powers to regulate the
hours to be worked. If they are empowered only to fix a
weekly wage it is useless to hope to stop sweating by this
means, unless it is possible to declare for how many hours’
work the wage shall be paid. Otherwise workers may be
sweated just as much by being forced to work longer hours
for a higher wage as they were when earning lower wages for
shorter hours, -

Certain States (e.g. Minnesota, Wisconsin, Massachusetts,
District of Columbia and, until recently, British Columbia),
have been given no powers with regard to hours. The
Boards have met the difficulty in several ways. One

*-Vide infra Chapter XIV, p. 355 e seq. -



206 PROBLEMS OF TECHNIQUE.

method is to fix hourly rates; or piece-work pricest In
the second place, some Boards have stated in the Wage
Order what they understand to be a normal week, and have
implied that longer hours must be recompensed by higher
pay. In Massachusetts the earlier Orders contained no
statement of hours of labour, but from 1918 onwards they
nearly all provide that the rates fixed are based on full-time
work, by which is meant the full number of hours per week
required by the employers and permitted by the laws of the
Commonwealth.?2 A third device has been adopted by some
American States when the power to fix overtime rates has
not expressly been given. It is to fix overtime rates and
justify such action on the grounds that the cost of living is
inevitably higher to a worker who has to work long hours,
because she has to pay for many services which she could
otherwise perform herself at home? Finally, in spite of
the fact that there is no specific power to deal with hours,
some States have disregarded the disability. In both Min-
nesota and Wisconsin overtime rates have been fixed in
certain Orders.® Thus in practice, whatever the object of
wage regulation, nearly all States which have taken their
duties seriously have felt the need for power to deal with
hours, and have either. devised a means of overcoming
obstacles or have risked the consequence of acting beyond
their powers. Even in British Columbia, which was ex-

1 This has been done in the Disirict of Columbia Hotel Ordes and in
the Wisconsin Gemeval Order.

» Women's Clothing Decvee, May 6, 1920, Compare also the wage of
$15 established in the District of Columbia laundry trade “ for the full
working week of the establishment.”

3 This is argued, for example, in the Wisconsin Ordey of Juns 27, 1919,
and in Order No. 10 of the Commission in Minnesola, July 5, 1919, which
states that * the number of hours per week which a person is customarily
employed in performance of work for her or his employer has a direct
and substantial bearing on the minimum amount which such person
needs and requires as a living wage, in that a person whose time and
energy is not substantially consumed in the doing of the work for which
ke or she is employed may and can do for herself or himself many things
which would and do reduce the money cost of living of such person.”

¢ The Minnesota General Ovder of December x, 1920, fixes wages for a
working week of not less than 36 or more than 48 hours, and provides
overtime rates when more than 48 hours are worked. In Wisconsin
the Special Canning Ovder of March 24, 1920, forbade the employment of

women for more than 10 hours a day or 6o per week, a.nd fixed overtime
rates,
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tremely constitutional, there were so many complaints? that
the power was finally given in the Amending Act of 1919.

The majority of Boards are allowed to determine the num-
ber of hours for which a certain wage is to be paid and, if
they fix hourly rates, to declare the length of the normal
week and to fix high overtime rates for time worked in excess
of the normal. Such a power enables Boards to solve the
difficulties of ensuring (a) that workers are not sweated as
to hours and () that employers are not forced to pay wages.
for time which the workers have not worked. It also gives
them considerable control over the general conditions in
their trade.

In a small number of cases the Boards are given absolute
power to limit the working week and to forbid the employ-
ment of workers for a longer time. This power is given in a
number of American States, in British Columbia, Manitoba
and Saskatchewan, and is implied in those Australian States
where the Boards may regulate any ‘‘ industrial matter.”
It has been objected that Boards should not be given this
power, which more properly belongs to the Central Govern-
ment, for alterations in the hours in particular industries
very materially interfere with the flow of labour and the
volume of production. This argument has some validity
in Canada and America, where the Boards are often not
truly representative of the trades subject to regulation,
but where the true Board System prevails there seems no
reason why the power to deal with hours should be with-
held any more than the power to fix wages. It is unlikely
that alterations in the former will more readily affect the
flow of labour than the latter. Moreover, opponents of
this extension of the power of the Boards frequently fail to
see that it is implied in the right to-declare the normal week
and fix overtime rates—a power to which exception is not
often taken. For it would be easy to declare fixed over-
time rates at a prohibitive figure which in fact would mean
the imposition of a fixed working week. '

The most important powers given to Boards have now

¥ See i particular Annual Report of the Depaytment of iabour {Pro-
vincs of British Columbia) for the yeay ending Decembey 31, 1918,
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been considered. There remain others which do not so
vitally affect their work, but which are extremely useful
where the object of regulation is industrial peace. Such
are the powers to deal with minors, learners or apprentices,
and to declare preference of employment to unionists.

In addition to the regulation of the wages of minors,
learners and apprentices, which is given in nearly all States
(in America the power is sometimes reserved to the Central
Commission), the Boards may often limit the number or
proportionate number of apprentices and learners who are
to be employed in any one industry,! The method adopted
is to enact that learners or apprentices can be employed fora
lower rate than the minimum only if they possess a certi-
ficate, and the granting of such certificate is withheld if it is
found that the employer is exceeding his due proportion of
learners to adults.

From one point of view this power is a necessary com-
plement to the rate-fixing activities of Boards. For if they
raise the current remuneration for minors there will be a
tendency for parents to send their children to work much
earlier, while if the rate is fixed at a low level relatively to
the earnings of adults firms will tend to take on a large
number of juniors at the expense of adults. Either way
there will be considerable disorganisation, while in the first
case an artificial stimulus to the recruitment of the trade
~ will be given. The power to limit the proportion of juniors
to be employed is therefore important. But it is a
dangerous power. For in effect it means that the Boards
are able to create, if they wish, a monopoly in their trade
by limiting recruitment.® Yet it is difficult to see how this
power can be denied to any keen and active Board. Itis
a risk which must be faced, and met by more attention to
the skilful exercise of powers by the Central Authority and
a reliance upon the force of public opinion.

1 This power is given in Tasmania, South Australia, New South Wales,
California and Saskatchewan, and implicitly in Alberta (since x920),
Great Britain (the Trade Boards Acts) and in the United States.

* The practical results of this danger appear in complaints of a shortage
of skilled labour because the Boards have fixed the proportions too low.
See Report of the Depariment of Labouy and Industyy, T nia, 1920,
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" Finally the decision as to what other powers are to be
given to the Boards depends upon the object for which wage
regulation was instituted. If it was only the prevention of
very low wages, then the powers which have been dealt
with so far are adequate. Where it was a means of attain-
ing industrial peace it is difficult to see how their power to
regulate the conditions of their trade may be refused if
demanded, and if the full ideal of industrial self-government
and responsibility is to be attained. This difficulty only
makes the problem of the choice of the members and chair-
man, the constitution of the Board, and the relations of the
Boards to themselves and to the Central Authority more
important. Something, however, has been achieved if it is
realised where the real problem lies. '

THE AUTONOMY OF BOARDS.

Of all problems which arise in connexion with the work-
ing of the Board System none is more difficult to solve
or more often provocative of bad feeling than that relating
to the cdntrol which should be exercised over the activities
of the Boards. If they are to be the parliaments of the
industries they represent, if they are to feel a sense of respon-
sibility for their actions and to work out a consistent policy
leading to industrial peace, they should be allowed the
greatest possible measure of freedom. 1In so far as they and
their staff are maintained at the public expense, and their
decisions are enforced by the. State, in so far as.they are
placed in a position of power to act in ways which may be
prejudicial to the interests of the general public, either by
affecting prices or directing the flow of labour from one
industry to another, it is necessary for the State to exercise
some form of control. The difficulty is to find a point of
adjustment which will satisfy the legitimate demands of the
community and at the same time leave the Boards a large
enough measure of autcnomy.

. There are some functions which must necessarily be per-
formed by an authority extraneous to the Boards ; there are
others where the line of demarcation is not to be drawn so
easily, In the first class fall the duties connected with the
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setting up of Boards, inquiring whether they are necessary,
examining the conditions in various trades, and deciding
upon the representation to be given to different sections of
atrade. This work obviously cannot be done by the Boards
themselves, and the question here is not whether any out-
side authority should undertake the task but what kind of
external authority is most desirable. This question will be
dealt with later. Here it is sufficient to note that three kinds
have béen adopted, a Court of Arbitration (in several Aus-
tralian States), a Minister of Labour or a Department of
Labour (Great Britain and certain Canadian States) and a
Commission set up to deal specially with minimum wage
questions (the United States). In this group also falls the
work of checking the Determinations of a Board from a
merely technical point of view. It may and does happen
that Boards are unable to appreciate the necessity for care-
ful wording of Awards.? As a result Orders may be declared
illegal,® or confusion may arise as to the exact meaning of a’
particular Determination. Before publication therefore a
competent authority should examine Awards to ensure that
they are clear and fulfil the necessary legal qualifications.
. There is a second group of functions which are generally

agreed to lie outside the scope of the Boards. These refer
more particularly to the calling of meetings and the pre-
vention of delay. The right to call meetings should be
given to the Boards, but experience has shown that it is not
always desirable to rely upon the members of the Board to
take the initiative. Employers may wish to put off the
evil day; workers may be afraid to act. Nowhere are the
evil results of relying upon the initiative of the Boards more
evident than in France, where many of the Wages Boards
which met in 1915 and 1916 did not meet again for over
three years, although prices in the meantime were rising
rapidly., The duty of summoning meetings was vested in

! This difficulty has been especially felt in Queensland and South
Australia (see in particular the Annwual Report for the yeay ending December
31, 1018, South Ausiralia).

® In 1924 the Supreme Court of Alberta declared illegal all the Orders
of the Minimum Wage Board on account of careless wording. Canadisn
Labour Gazette, January, 1925, p. 2.
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the Prefect, who appears to have left the initiative to the
Boards. Frequent and impotent Circulars from the Minister
of Labour emphasise the evils of so flagrant a failure to keep
pace with changing conditions *; but nothing was done, and
the 1915 Act became practically inoperative. In 1920 the
legal minimum rates were in some districts as low as 175
or 18 centimes per hour when the more active committees
had fixed rates of 1-25 francs per hour, thus affording no
protection at all to the workers concerned.

Supervision is not only necessary to see that a Wage
Board meets frequently enough ; it is sometimes necessary
to prevent it from meeting too frequently or for too long.
In Ontario the Board has been charged with meeting too
frequently and spending too much public money. In this
State the members of the Board are paid, and wherever the
payment is appreciable there is probably a tendency to
increase the number of occasions on which the Board meets.
The same difficulty was experienced in Victoria, In Massa-
chusetts the Men’s Furnishing Board sat for twenty months
without coming to an agreement, while the Board for Minor
Lines of Confectionery and Food Preserving held sixteen
meetings. In Kansas the Mercantile Board first sat in the
autumn of 1916 and did not give a decision on which the
Commission could act till January, 1918. These are clear
cases in which public convenience has been sacrificed to
the autonomy of the Boards. Had they been made to feel, .
as they were at a later date in Massachusetts, that unless
a quick decision was reached the Central Authority would
act independently, they might have worked with more
expedition. In Canada the difficulty might be met by the
imposition of a financial limit. In South Australia and
Queensland the Industrial Court is authorised to carry on
the work of the Boards on a report from the Minister that
the Boards have failed to function.? It would not be diffi-

1 As late as 1920 there were fourteen committees which had not altered
the rate originally fixed—see Ministerial Circulars dated September 11,
1922, September 17, 1920. Delay was also the subject of a special circular
in 1924. _Bullm'n du Ministere du T'muail, July-September, 1924, p. 109.*

3 The failure of the Wages Boards in South Africa, under the Apprentices

and Improvers Act 1918, has in no small degree been due to the lack of
any central element to compel a decision in case of a deadlock.
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cult to give the Central Authority carefully defined powers
of intervention which would yet reserve to the Boards
their independence. It might for example be authorised
to summon a meeting or entrust some other authority with
the work of fixing a new rate on appeal from a certain
number of persons in the trade (as in Kansas, Minnesota,
Washington and certain Australian States); or if a fixed
period of time has elapsed, and no rate has been fixed (in
South Australia the Court may refer a Determination to a
Board for reconsideration if it has been in force for more
than a year); or, when the object is the maintenance of
reasonable wages, if the cost-of-living index has moved a
given number of points. This proviso would merely ensure
that the Boards took cognisance of current conditions
without exercising any control over the actual wage to
be fixed. o

It is now necessary to survey the ground where the fron-
tier of control is not yet determinate. The first subject
in dispute is the adjustment of the scope of the respective
Boards and the demarcation :of trades. Where, as in
America and Canada, the trades for which Wages Boards
are set up cover relatively large classes and varied kinds of
workers (there are single Boards for the Manufacturing
Industry and for the Mercantile Industry), or where, as in
the Western States of both these countries, an identical
rate is fixed by a large number of Boards, the problem is not
important. It assumes dangerous proportions in such a
country as Great Britain, where there are a great many"
Boards regulating closely allied trades and often fixing
widely different rates for the same or similar work, Fierce
battles may then be waged to decide whether a worker is
entitled to the rates fixed by the Ready-made and Whole-
sale Bespoke Tailoring Board, by the Retail Bespoke Tailor-
ing Board, the Wholesale Costume and Mantle Board, or
the Dressmaking Board.* Moreover, the position in Great

1 In addition, there are also Boards for Shirtmaking, Hat, Cap and
Millinery; Fur; Linen and Cotton; Handkerchief and Household
Goods and Linen Piece goods; Corset-making; made-up Textiles and

Ostrich and Fancy Feather and Artificial Flower trades. Probably the .
most amusing dispute concerned a worker making wax flowers, who was
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Britain is complicated by the independent nature of the
Boards and the stress uisually laid upon their responsibility
for regulating wages.

At first sight it appears as if the Boards,themselves would
be best qualified to make the decision. They possess the
necessary technical knowledge of processes, and they are
more likely to realise the problems to be met if certain
classes of workers are excluded from the operation of their
Awards. On the other hand, it must be remembered that
two Boards may claim the same worker and that many of
the questions of scope are of a semi-legal character demanding
specialised knowledge which the Boards do not normally
possess. Again, as the Minister of Labour in Great Britain
is responsible to Parliament for the operation of the Trade
Boards Acts, he will naturally desire to retain some control
over the actions of the Boards. At one time decisions on
questions of scope in .Great Britain were dealt with by the
common official Chairman in consultation withan Adminis-
trative Committee appointed for the purpose by each Trade
Board, and the same method was continued after his death
by the permanent Secretary. As the result of a change in
1920 decisions were made by the Minister of Labour’s staff
which at that time was housed in a different part of London.
This led to endless protests on the part of the Boards and
engendered ill-feeling which reacted unfavourably upon the
operation of the Acts. Matters reached a crisis and a Com-
mittee of Inquiry followed a Deputation to the Minister.
The Committee, speaking of the interpretation of the Acts
and the determination of the scope of the Boards, said :
“ We feel that it is here that it is most important to define
the exact relations between the Minister and the Boards.’
Although the Recommendations of the Committee were not
adopted, the Boards have in practice obtained a considerable °
degree of control over scope decisions and the problem no
longer causes friction.

In other countries the problem of scope has been less

claimed by the Artificial Flower, the Sugar Confectionery and Food
Pri g, the Hat, Cap and Millinery, and the Coffin, Furniture and
Cerements Trade Boards. '

} Report of the Trade Boards Adminisirative Commitiee, 1921, p. 6.
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troublesome, mainly because of the less independent char-
acter of the Boards and because the sub-division of trades
is not so minute. In Australia the only States in which any
serious difficulty exists are Victoria and Tasmania.* Else-
where the Boards are so subordinated to the Court of Arbi-
tration or Industrial Court that this body almost automatic-
ally does most of the administrative and technical work.
In South Australia, Queensland and New South Wales the
Court can appoint a Special Demarcation Board, usually
equally representative of employers and workers, to deal
with disputes. But the Boards in all three cases can be
appointed or dissolved on the Recommendation of the
Court, which therefore exercises very real power. In Vic-
toria and Tasmania the right to adjust powers as between
any two Boards rests with the Governor (in practice, there-
fore, with the department responsible for the administration
of labour laws). In Tasmania the smooth working of the
system is helped by the presence of a common chairman.
In the United States the appointment of a Wages Board is
usually made at the discretion of the Commission, and the
Board isin all cases merely advisory. Asa rule it only sits for
the determination of a particular rate and all the adminis-
tration is done by the Commission. Although this latter body
cannot command the confidence which a real Board in the
English sense of the term would inspire, procedure is at least
simplified and the problem of authorities and autonomy
hardly arises at all. Where Wages Boards exist in Canada
(in Alberta and British Columbia) the position is the same.
In France the powers of demarcation seem to lie with the
Prefect.? i '
The most satisfactory method of dealing with questions of
demarcation alone is probably the appointment of joint
Boards on which the permanent administrative department
1 Report of Depaviment of Indusiyies, Tasmania, 1919-20. Great diffi-
culty was, however, experienced in New South Wales, -where the Board
system was actively operating. :
% On an appeal, the Central Commission stated that it had no power
to determine whether workers for whom rates are fixed are in fact home-
workers within the meaning of the Act [Bulletin du Ministére du Travail,

October, 1917]. The later numbers of the Bulletin do not state whether
the case was carried any further to decide where the real power did lie.



REGULATION BY WAGES BOARDS. 213

would be represented, and to which if necessary a legal adviser
could be attached. Such a scheme would enable advantage
to be taken of the specialised knowledge of the Boards and
would at the same time allow the wider point of view to
receive consideration.

A second subject around which the struggle for ultimate
control turns is the question of enforcement. Shall the
inspectors and administrative staff be responsible to the
Boards or to the Central Authority ? By whom shall prose-
cutions be-initiated ? In practice, as was indicated in the
chapter on Enforcement, -the decision has usually been
against the assumption by the Wages Board of this func-
tion, although they have endeavoured to assert their rights
from time to time when reluctance to prosecute or enforce
on the part of the Central Authority has been suspected.

The most difficult problem of all remhains, It refers to the
control of the wage-fixing powers of the Boards. Here we
meet all the old arguments. If the Boards are to be inde-
pendent bodies then they must have freedom to fix the rates
which seem to them most suitable—the theory of self-
government must be carried out in all its implications, If
the Boards find that after weeks of discussion the wages
fixed by them are liable to alteration by a central authority
having no special knowledge of the trade and perhaps unsym-
pathetic to their point of view, their interest in their own
proceedings will diminish, They will become mere instru-
ments for the waste of time, or else they will constantly fight
with the Central Authority for more freedom and will refuse
to accept its modifications. The case on the other side is
equally strong. The evil done by indiscriminate and un-
controlled rate-fixing may be enormous. The views of
'different Boards as to the ideal policy may differ. Some
may fix rates which afford no protection to anyone. Others
may fix them so high that a large amount of unemployment
results, and in countries where the taxpayer contributes
towards the payment of unemployment relief he may justly
claim to have some voice in decisions which may increase
his burden. In spite of the efforts of Appointed Members,

some Boards may misuse a monopoly power or may fix
w.S. v P
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rates much to the detriment of one small section of the
trade. By ill-considered and unco-ordinated wage decisions
labour may be induced to change from one trade to another,
causing immediate dislocation and inconvenience and
ultimate unemployment.

This difficulty does not of course arise when the Boards
are merely advisory. Of this type are the American and
Canadian Wages Boards. Even where their appointment
is compulsory, the Central Commission need not accept their
advice, although its freedom to amend varies. In practice
the suggestions of the Advisory Boards are almost invariably
adopted. A careful study of the Orders issued in America
from 1912 to 1920 reveals the fact that in only six cases did
the Central Commissions do anything but accept the recom-
mendations of a Wages Board.! It is on this account that
the system in Americamay properly be called a Board Sys-
tem. No doubt there would be more interference if the
American Wages Boards were less conservative than they
‘are, but there could be no struggle, for the final power is
‘placed beyond all' question in the hands of the Central
Authority. While this sovereignty avoids friction and is
probably satisfactory where the aim ismerely the avoidance
of low wages, it implies a loss of many of the potential
advantages of the Board method. - -

The real conflict occurs with those Boards which are
technically charged with the whole duty of wage regulation,
and in which the Central Authority is supposed to act merely’
as a brake. Normally it is expected that the rulings will

1 These cases were: (1) In Wisconsin in 1919 the General Order was
referred back to a Wages Board for reconsideration, and the reconsidered
report was adopted [Industrial Commission of Wisconssn Biennial Report
1918-20]. (2 and 3) The same fate attended the Laundry Order, 1920,
in the District of Columbia and in the 1919 Office Cleaners’ Award "in
Massachusetts [B.L.S. No. 285, pp. 101 and 136]. (4) In Kansas in 1916
the Laundry Board would recommend no rate and after re-reference by
the Central Commission it was finally discharged [Ibid., p. 109]. (5). In
‘Washington in 1915 the Laundry Conference which had recommended a
minimum lower than that found by the Central Commission to represent
a living wage, was discharged and a new one appointed [Ibid., p. 204}
(6) In Massachusetts the 1918 Award of the Women's Muslin Underwear
Board was altered slightly as a result of a Public Meeting [Ibid., p. 132].
In addition, on two occasions when Wages Boards were appointed in Cali-
fornia the Commission was forced to fix a rate itself on account of the
inability of the Boards to come to an agreement.
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be adopted, and Boards are usually prepared to fight for
their rights. It is obvious that no hard and fast rules as to
the limits of central control can be postulated. Much
depends upon the character of the Board members, especially
the Appointed Members. Much more depends upon the
objects of minimum wage legislation.

The independence of the non-advisory Boards varies con-
siderably. It is usual to appoint some authority which
either automatxcally considers each Determination before
it is issued (as in Great Britain) or to which appeal can at
any time be made. Much may be accomplished by the
chairmen of the Boards, but, as it is not desirable to give
them the power of veto, in the last resort they are powerless
before the united action of both sides. The measure of
control exercised by the external authority then depends on
the object of minimum wage legislation. Where it is the
provision of a living wage or the prevention of sweating, it is
necessary to provide against the undue: conservatism of a
Board, and the power to veto should probably be given.
The greatest danger is that one section of a trade may not be
fairly treated, but thisrisk may be partly avoided by careful
selection of members in the first instance. There should,
however, be the right of appeal to the Central Authority
which might refer the rate back to the Board for recon-
sideration. The functions of the Board are limited, and
there is little harm in submitting them to considerable
supervision. But for industrial peace the Boards must be
left much freer, and though a lower or a higher rate may be
thought desirable it will interfere unduly with the system
if- any power of veto is given to the Central Authority.
Here again it is desirable that there should be the right of
appeal and that the rate should be reconsidered. But the
final power should lie with the Board. It might be possible
for the Minister or other authority in referring back to make
public his reasons, but no other pressure should be applied.-
-The importance of allowing Boards the greatest amount of
freedom is becoming more recognised in the various States.
In South Australia, while a rate. may be reconsidered the
decision of the Boards is final ; and even in Great Britain
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the ultimate decision forms the subject of negotiation and
agreement between the Board and the Minister.? Un-
doubtedly there are risks in this policy, but they are worth -
running for the sake of industrial harmony, and publicity
is a powerful safeguard,

It has been seen that there are certain functions, such as
the establishment of Boards, the checking of the Orders from
a technical and legal point of view and the enforcement of
rates which should clearly be performed by a Government
Department or other body extraneous tothe Board. There
are others, such as the calling of meetings, the prevention :
of delay, and the adjustment of the scope of different
Boards, which should ‘as far as possible be left to the
Boards, but which in the last resort should be secured by
an outside authority. There is a third: group where the
decision as to the autonomy of the Boards depends upon
the objects of minimum wage regulation. Where the aim
is the narrow one of preventing low wages, there is a strong
case for a controlling authority ; where it is the wider one
of industrial peace, it is probable that the final decision
must lie with the Board, although it may be desirable to
have some authority to refer cases back for reconsideration,
and if necessary to make public reasons for disagreeing with
the Boards' decision. Such an authority should, however,
have no right to veto. :

It remains to inquire what kind of authority is best fitted to

1 The obvious exception is the Grocery trade, where the Minister refused
to accept rates determined by the Board. But as the Board rejected
the Minister’s suggestions, no rates have been fixed {up to the end of x925).
Unfortunately, very little -information is available on this extremely
important point, and it is impossible to know how often the Boards have
modified their rates on suggestions from the Minister. It seems probable
that only in regard to relatively minor points have such modifications
taken place, and that where persuasion has failed the Minister has shrunk
from an open battle except in the case referred to above. During
the years 1922 to 1924 inclusive, the Minister returned rates to the
Boards in three cases. In one the Board after reconsideration re-issued
the same rates, i one it revised in accordance with the Minister’s
suggestion. In a third the Board re-issued with some amendments.
In all three cases the rates were then confirmed by the Minister.
Report on the Tyade Boavds Acts, 1922-3, P. 9; Report of the Ministry
of Labowy, 3923 and 1924, p. 177. The Minister's power is merely
negatsve. :
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perform the work. To this question no definite answer can be
given, for so much will depend upon the personal relations
of individuals, but a survey of those in existence will indi-
cate the relative advantages and disadvantagesof each. In
many Australian States the workisdone by the Arbitration
Court, which controls other wage-regulating activities in the
States. This plan ensures co-ordination, not only of the
work of the Boards but also of the Court, and provided that
the Court is suitably staffed (see next chapter), it is prob-
ably the best solution in States where Boards and the Court
exist side by side. In some cases the Court, in addition to
its own powers of initiative, must act on instructions from
the Minister ; this power of the latter is usually very closely
defined. But the suggestion of the Cave Committee that
the Minister of Labour in Great Britain should be authorised
to refer a rate to the Industrial Court, and if necessary
to cause a public inquiry to be held, is unsound. There
is no close connexion between the Arbitration authorities
and Wages Boards in Great Britain such as exists in Aus-
tralia where the courts usually carry out all the functions
of the British Minister, and to subject Trade Boards to the-
decisions of the Court would be to place the former in a
position of undesirable inferiority without obtaining the
advantages of centralisation. It would take away the
responsibility of the Boards and hand it over to an
authority less capable of understandmg the needs of the
trade and less likely to inspire confidence. This reason~
mg applies still more strongly to the -suggested pubhc
inquiry.

The second method is to entrust the work toa Minister or
Government Department This method has the advantage.
of simplicity, but it is not desirable that the summoning of
Wages Boards and the ultimate power of vetoing a decision
should lie in the hands of an authonty sub]ect to political
pressure. To concentrate revising power in the hands of a
single person is to place the system too much at the mercy of-
the chance personality of individual Ministers. These dis-
advantages were obvious in Great Britain after 1920, when'
the final decisions on Trade Board matters were given by
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an obviously unsympathetic, if not hostile, Minister.t
Government departments are notorious for delay and to a
business-like Board the length of time sometimes taken by
the Ministry to decide upon a rate was very irritating and
formed the subject of a recommendation by the Cave Com-
mittee.® This delay is not confined to Great Britain. It
also exists in France.

In the third place some of the work may be done by a
Government Department, while appeals may be heard by a
special body. In Victoria the work of setting up Boards
and enforcing the Act is carried on by a Government Depart-
ment, but appeals are heard by a special Court of Appeals
consisting of a Permanent President together with two
other persons nominated by the two sides of the Board
concernéd. The same method is adopted in France, where
appeals are decided by a Central Commission sitting at the
Ministry of Labour.® For a non-responsible Board this is
probably an excellent. compromise, for it ensures co-ordin-
ation, removes vital decisions from the hands of persons
subject to political pressure, and at the same time allows
the Wages Board to play a considerable part in the decision..

In the United States the desire to remove the Central
Authority from political pressure has led to the creation of
independent ad hoc Commissions, which are allowed a fixed

annual grant and which are in sole charge of all minimum
‘'wage work. As the Boards are merely advisory, success
depends upon the personnel of the Commission. Where,
as in Wisconsin, Massachusetts and California, it is strong,
this scheme has worked well ; frequent meetings have been
summoned, and the limited powers given to the Commission
have prevented any danger arising through lack of control.

2 In Great Britain the eﬂiciency of the Minister of Labour as a centralis-
ing authority for the Boards is much reduced by the enormous amount of
other work which falls within his department. If he is to continue his
wage-revising functions there is a strong case for separating this work
from the rest of the Ministry, and making a separate Ministry which
could deal with other wage-regulating work at the same time, which is
now done by other departments.

- 8 It was suggested that the period in which the Minister could consider
a rate should be cut down to a fortnight (Recommendation 27). This

suggestion was carried out in the New Act of Northern Ireland, 1923.
# For the constitution of this body see CPaptet V,p. 104. -
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Where interest in the law is slight, or the Commission is less
strong, as in Oregon, Washington, North Dakota or Minne-
sota, the purposes of the law have not always been fulfilled.
In seven ! American States the Commission is forced to
call a Public Meeting after it has considered the Deter-
mination of the Advisory Board, at which the suggested
rates shall be discussed and if necessary revised. In Wash-
ington and Wisconsin there is no provision in the Act for
such meetings, but in practice they have always been held.
It seems probable that the original plan was to enable all
employers to have an opportunity of coming in person to
state their objections to the Act. In practice little use is
made of the opportunity. Almost all the Public Meetings
have been failures. Either not enough people attended
the meetings or a lack of interest in, or a knowledge of,
the Orders of the Commission rendered them useless. In
California “* actual changes in the recommendations of con-
ferences rarely if ever take place because of these hearings,”
and the position is the same in Washington.? As might be
expected, the main interest centres round the Conference
or Wages Board itself, to which both sides have sent their
representatives. In Oregon public hearings are said to be
rather perfunctory performances, practically all activities
of interested persons being expended on.the conferences.s
Everywhere there is the complaint of lack of interest. In’
Oregon ‘“ all the meetings are open to the public; but the
interest except in the first wage conference in 1913 has been
almost negligible on the part of the general public.”s In
Minnesota “ the meetings have not been well attended.”s
Even in Massachusetts, where interest seems greater, the
experience is the same. From March 1920 to May 1922
public meetings were held in respect of eleven Orders. At
four of these there was no opposition, in the remainder from
one to five employers appeared in opposition.” In ten cases
the Commission did not alter the proposed rate. In one

"1 j.e. California, Colorado, D:s{ru:t of Columbxa, Kansas, Massachusetts,
North Dakota and Oregon, :

* B.L.S. No. 285, p. 61. 3 Ibid., p. 196. & Ibid., p.: x73

% Letter from the Secretary to author. August 11, :924

¢ Letter, August 5, 1924,
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(Muslin Underwear) the employers opposed the increase of
$1 per week for beginners after four weeks, and the rate was
rejected by the Commission (Decree No. 22). The Bureau
of Labour Statistics inquiry reported that up to rgzo “it
has never occurred that a public hearing has resulted in
changing tentative recommendations; although there was
a re-reference following the hearing in one instance which
resulted in formal re-arrangement of subject matter but no
actual change.”” This is the general experience. When,
as is often the case, a rate has been fixed by a Wages Board
only with great difficulty, it is easy to see that the Central
Commission would have considerable reluctance in re-open-
ing the question unless very strong objections were made ;
and in fact no objections have been advanced. Moreover,
objections cannot usefully. be made in a large gathering ;
both sides hesitate to put the full facts of their case before
a meeting open to the general public.

The only result of such meetings then is to cause an unde-
sirable delay between the date of approval of the Wages
Board’s determination by the Commission and its coming
into force ; there has usually been far too much delay before
the decision is reached in the first instance.

In theory it may be argued that the Public Meeting forms
a useful check upon the possible excesses of non-represent-
ative or monopolistically inclined Boards. In practice the
general lack of interest shown in their proceedings, and the
reluctance with which the Central Commission has referred
a disputed case back to the Board, have nullified this possible
advantage. It must also be remembered that the more
attention is paid to the views expressed at a public meeting,
the less will be the responsibility of the Board, a responsi-
bility already reduced in America by its subservient relation
to the Central Commission. Apart from its possible publicity
services, the device of the Public Meeting is a useless waste
of time. Constitutional or other special reasons may
render its retention desirable in some circumstances, but
minimum wage regulation would proceed more easily and
rapidly without it.

For the performance of the work which e have seen to
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be appropriate to some central authority it seems therefore
that a Government Department subject to political pressure
is as unsuitable as the Public Meeting, while when the func-
tions of the original Boards are wide, the Central Com-
mission as it exists in America, or such bodies as the Victorian
Court of Appeals, are satisfactory only so long as they refrain
from action. A tribunal consisting only of Board members,
including Appointed Members such as was suggested by
Professor Hobhouse and other witnesses before the Cave
Committee,! would certainly provide an ideal co-ordinating
authority. But even if it survived official opposition, which
is in itself doubtful, it would be subject, in so far as its wage-
fixing activities were concerned, to the same suspicions as
the Boards themselves, and the fact that a rate had been
revised by it would fail to satisfy those who suspect the
Boards of a tendency to prefer the interests of a trade to
those of the community as a whole.? The Trade Boards
Commission proposed by Dr. Sells,® which would consist of
three members,—namely, a representative of the Ministry of
. Labour, to be selected by the Minister himself, a represent-
ative of the Trade Boards to be selected by the Boards, and
an industrial expert who should act as chairman of the Com-
mission, and be selected by a free vote of all the Trade Board
members, but should not be one of their number,—is similarly
open to objections. In cases of disagreement between the
representatives of the Boards and the Ministry, the indus-
. trial expert would presumably have the casting vote and
thusin fact fix therate. This practice would tend to alienate
active Boards, and in Great Britain at least arouse the
opposition of the trade unions to what they would regard
as a form of compulsory arbitration. But there is a more
fundamental objection to an appeal body which would
have the right of absolute veto. For it would detract from
the responsibility of the Boards, and prevent them from

3 Minutes of Evidence, p. 669. Cf. a similar proposal by Mr. W, Adding-
ton Willis. Ibid., p. 797.

2 Unless the Boards were universal in scope, in which case it might
perhaps be argued that the Central Board did in fact represent the whole
of the community. Even then holders of Government stock would not
be represented.

. 2 Sells, op. cit,, p. 265.
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properly fulfilling those very functions which, as we have
seen, constitute their main raison d'étre.

It seems therefore that we are in search of a body which
will check the tendency of the Boards to adopt a too narrow
view, and which will at the same time preserve their most
essential feature, namely that the members of the trade
itself shall have the greatest say in determining the rate to
be fixed. It would be rash to suggest that any one type of
authority would be equally suitable for all countries at all
times, but it seems that a body which would meet the above
requirements would necessarily consist of representatives
of the Boards, the general public, and of trained professional
economists. If the Boards are to be the instruments to
secure industrial harmony and where they exist inde-
pendently of an Arbitration System, the revising authority
might consist, in the absence of an ideal Minister dealing
only with questions of wage regulation, of three members
clected by the Boards themselves, one or two Members
of Parliament, a professional economist, and the chief per-
manent civil servant responsible for the administration of
the Acts. The Chairman of this body should be newly
elected at each meeting from among the members. The
Boards might elect one representative of the employers’ and
one of the workers’ side, and a representative Appointed
Member to serve on the revising authority for a term of two
or three years. The two members of Parliament, whose
function it would be to represent the general public interest,
would as far as possible be chosen from different political
Aparties Their presence would be a guarantee that the point
of view of the commu.mty as consumers had at least been
considered, and it is important to remember that where, as
here, emphasis is laid upon publicity, rather than coercion,
an apparently representative body often speaks with as
great authority as if it were representative in fact. The
professional economist would not necessarily be a person
who had previously had close practical experience of in-
dustrial problems; indeed it would probably be better
for him to be a purely academic expert.  For his
function of the Committee would be that of the techmcal
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adviser. It would be for him to point out the economic
problems likely to result from a particular course of action,
and for this purpose his previous experience in dispassion-
ately seeking for cause and effect in the economic sphere
and separating essentials from unessentials would be invalu-
able. In short, he would serve to prevent the revising body
from perpetrating economic ‘' howlers.” Finally the per-
manent civil servant should be a member, in order to express
the views of his Department, and to point out administrative
limitations to suggested schemes. In some countries it
might be found possible to increase the ““ expert * member-
ship by the addition of for example an industrial psycho-
logist, but the body must always remain small enough to
accomplish its work, yet large enough to inspire confidence
in its representative and corporately impartial character.
More important than the composition of the revising body
is the work it would have to do. It should certainly deal
with questions of demarcation and scope, where its decisions
would be final; the appointment. and abolition of Boards
would continue to be done by the Minister subject to Parlia-
mentary approval. But its powers with regard to wages
would be merely advisory. Proposed rates would be
referred to it as they are now referred to the Minister of
Labour in Great Britain, and it might also be provided that
a defined proportion of workers or employers in a trade could
appeal against a rate after it has been in force for a certain
period, say one year. It would be the duty of the Appeal
Board to scrutinise rates and if necessary refer them back
to the Board concerned, with a reasoned recommendation
for alteration® There would, however, be no compulsion
on the Board to accept its suggested alterations, but it would
probably consider them very carefully. For the report of
the Appeal Board, when it disagreed with the rate fixed by
a Board, or had acted on an appeal, would be submitted to
Parliament and made available to the public. Thus the
onus would be on the resisting Board to justify its action to

1 It is interesting to note that in the later Reports on the operation of
the Trade Board Acts the Minister of Labour gives his reasons for refusing
to confirm particular rates,
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the general public, which would at least be supplied with
the arguments on the other side. It is possible that some
Boards would prove obdurate, and might maintain for long
a policy obviously against the interests of the community as
a whole. There is undoubtedly a risk in thus’leaving the
final decision to the Boards, but it is difficult to see how
otherwise their responsibility can be maintained. More-
over, it seems not unduly' optimistic to suggest that more
and more reliance is coming to be placed, and with no small
degree of success, on the pressure of an nformed pubhc
opinion. Certainly private semi-monopolistic companies
are becoming more sensitive to a public dislike of monopoly,
while the appointment, and often the success, of such bodies
as Food Councils and Courts of Inquiry indicate that the
general opinion of the community is playing, and will play, a
larger and larger part in determmmg the success of private
endeavour. Society is coming to see that it should use
methods more subtle than it has previously adopted for
dealing with its recalcitrant members. But society can do
little unless it is well informed of the facts,and the Appeal
Board could provide the necessary publicity.

It will also be said that the body will be costly, especi-
ally as it would need the services of a statistical ‘and
clerical staff, to make available to it the relevant facts and
figures. But it is inevitable that schemes of reform will
cost something, and this cost should be considered only in
relation to the benefits expected, If the Board System is
worth retaining the cost of its successful operation must be
faced. Undoubtedly there are limits to its universal appli-
cation, especially if there exists a strong prejudice against
‘any scheme which perpetuates the relationship of employer
and employed ; but where it is or could be in operation, a
body such as that suggested above might provide a solution
to many of the problems which invariably arise, without
sacrificing the peculiar advantages of the system.



CHAPTER X.

REGULATION BY ARBITRATION.

The Powers of the Court-—The Constitution of the Court—Subsidiary
Tribunals,

THE POWERS OF THE COURT.

To some extent the technical problems to be overcome in the
Arbitration method of wage regulation are similar to those
of the Board system, and much of what has already been
said with regard to powers and duties need not be repeated.
Thus the decision as to the powers to be given to a Court of
Arbitration depends upon the objects for which the Court
was instituted. If it was merely to raise wages, thed the
powers may be narrow. If it was industrial peace, exper-
ience has shown that this will not only, though perhaps
mainly, be endangered by wages disputes. It will also be
affected by questions of working conditions, preference to
unionists, bours and other matters. There is therefore a
- strong case for giving a Court power to deal with all indus-
trial matters, interpreting the term as widely as possible.
But while it may be argued that a representative Board is
peculiarly fitted to understand the detailed problems of a
trade which may lead to friction, this cannot be said of the
Court. It is desirable, therefore, that as far as possible the
latter should deal with the broad lines of policy (including
the granting or refusing of preference of employment), leaving
the points of detail to be worked out by the parties con-
cerned. Some States have faced the logic of the situation,
and in South Australia, New South Wales and Queensland,
the powers of the Court are extremely wide, except that in
the first-named State there is no power to declare preference.?

! But there has been a tendency to suggest that matters of detail
should, if possible, be left to Shop or Conciliation Committees. Cf
N.S.W. Act of 1918, S. 24A. . '
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There are, however, certain problems of powers peculiar
to the Arbitration System. The first of these is the extent
to which Arbitration Courts should be enabled to extend
awards from the original parties to the dispute to all persons
engaged in the industry in a particular area. This power,
subject to differing limitations, is given to the Courts in New
Zealand and in Australia with the exception of New South
Wales and the Commonwealth.! It is clear that the result
of settling one dispute by an award may lead to a demand
for similar conditions by workers who are not members of
the organisations concerned, but who are engaged on similar
work, perhaps for the same employer. Moreover, where
employers sell in the same market and are subject to similar
costs, it is unfair that one group should be forced to pay a
“higher wage merely because they employ workers belonging
to a particular organisation.? It seems, therefore, that the
interests of industrial peace demand that the Courts should
possess power to extend.® But the unions applying to the
Court may not be representative of the trade as a whole, and
in order to avoid unfairness it has usually been provided
that Courts may extend Awards only 'if satisfied that the
conditions ruling elsewhere are in fact similar to those for
which the award was originally made and after hearing the
views of persons interested. This procedure, however, is
costly and cumbersome ¢ and the difficulties it has involved
have made the Courts chary of exercising this particular
power.5

These considerations suggest that while it is desirable that

- ¥ Cf. Chapter 1V, pp. 8o-1.
.2 This point has always been emphasmed in New Zealand Cf. Awards,
Vol. III, p. 104; and IV, p. 1,

3 In the same way the Courts should be given power to amend awards
if they feel that circumstances warrant such action. The lack of it has
often jeopardised the success of Arbitration systems. Cf. a vigorous com-
plaint by Mr. Justice Heydon in 4.R. {xg07], pp. 58-9; also Higgins,
op. cit,, p. 23. N

& It involves sending out notices to every person concerned, hearing
all those who wish to object, and (usually) publishing a long list giving the
names of persons who are to be bound. The extended award of the
Canterbury Shearers contained twenty-four pages of double-columns of
small print, setting out the full name and address of each new party
bound. New Zealand Awards, Vol. VII, p.

5 Cf. Evidence of Mr. Kennedy before the New Zealand Labour Bills
Committee, July 28, 1920, pp. 4-5.
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awards should apply to all employers or workers, the Arbi-
tration Court is not the ideal body to be given power to
extend. This conclusion also holds good in part regarding the
question of the powers of initiative which should begiventoa
Court. Where the object is the prevention of sweatmg and
whereworkers are unorganised and intimidated, it is clear that
the Court should be allowed to summon the parties. Infact
this proceedure would be very inconvenient, as it would mean
summoning all persons engaged in the trade, and, ashas been
shown, the Court is not usually constituted to perform this
function. It would moreover involve considerable expense.
When the object is industrial peace, it may be argued that
the Court should have very little initiative, since, if alter-
ations in existing rates are needed, the parties themselves
can be relied upon to re-open a case, and where no action is
‘taken by them it is well to let sleeping dogs'lie. Yet it may
happen that in many cases disputes which are imminent
could be avoided and settled if ‘a third party intervened
before a crisis is reached. The majority of Arbitrators
in existence have power, on the outbreak of a strike or
lock-out, to summon the parties either before the Courts
or to a Compulsory Conference, from which an unsettled dis-
pute will proceed to the Court. Inmany caSes however this
power is not enough, for by the time matters have reached
this pitch a settlement may be almost out of the question.
As a result many of the Arbitrators have claimed and some
of ithem (as in South Australia and the Commonwealth)
have been given power to intervene in an * impending ”
dispute. Mr. Higgins believes that this power to call a
conference when a dispute is imminent is very important,
and he quotes instances when differences have thus been
settled. Frequently the Conference has prevented a threat-
ened local strike or arrangements have been made for carry-
ing on work pending an Award.?

Closely allied to the question of 1n1t1ative is the problem
of the extent to which a Court shall refuse to make Awards.

! Higgins, op. cit., p. 73. It is the lack of any power to intervene until
a dispute seriously ‘threatens the welfare of the community that is now
muzzling the Kansas Court.
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In New Zealand at least, the Court has exercised this right ;
in one case because it felt that the industry was not one
which could suitably be regulated by an Award; in another
because a union had called a strike 2; and in a third case
when it felt that the case had already been fully discussed
several times.3 In such cases and also in regard to its power
to give an Industrial Agreement or an agreement reached
by a Conciliation Committee the force of an Award it seems
the Court should have discretion. It remains to decide
whether the Court should be empowered to deal with all
kinds of disputes. In Queensland it cannot deal with
State Children, domestic servants and persons engaged
in agriculture; in West Australia it may not limit the
working hours of persons engaged in agriculture or
pastoral industries; in Kansas it may intervene only in
disputes which endanger the supply of vital services (in-
cluding food and manufacture) ; in South Australia the
conditions of Government servants may be regulated only on
the authority of both Hous€s of Parliament ; the Federal
Court may take cognisance of those disputes alone which
extend beyond the borders of one State; in New Zealand
and the Commonwealth, unless the Court itself intervenes,
its assistance can only be invoked by registered unions.
There seems no reason why what was said with regard to the
Boards should not also apply to the Arbitration System :.
namely, that if the object is industrial peace there is no .
point in limiting jurisdiction to particular categories of
persons, while if it is the raising of wages the only logical
exemption should be in respect of persons receiving more
than a certain sum. Even this last exception is hardly
necessary if the wage fixed is merely a minimum.

Tue CoNsTITUTION OF THE COURT.

There remain the technical problems peculiar to Arbi-
tration, the chief of which relate to the constitution of the

3 Canterbury Agriculiural and Pastoral Labourers' Industrial Union of
Workers and the Canterbury Sheep Farmers’ Industrial Union of Empioyers
and others. N.Z. Awards, Vol. IX, p. 517.

8 Christchurch Motor Delivery Vehicle Drivers and Livery Stable Hands
Dispute, ibid., Vol. XIV, p. 1133.

8 Gisborne Painters’ Award Memovandum, ibid., Vol. X, p. 191.
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Court and the character and tenure of office of the presiding
judge.r The obvious qualification for an Arbitrator is that
he should be trusted by both sides. This ideal has proved
difficult to attain. There is unfortunately a wide difference
between a reputation for impartiality and the possession
of that characteristic. A series of Awards, given in
good faith, but showing a predominant upward or down-
ward trend, will do much to destroy belief in the independent
character of the Arbitrator. In New Zealand during the
early years of the Arbitration Act, economic conditions,
which had been bad, began steadily to improve. As a
result most of the early Awards of the Court had an upward
tendency. The Court became very popular with the
workers, and the Judge was declared to be biased by the
employers. More stable conditions, and a series of Awards
for the same or even lower wages, led to a change of attitude:
employers supported the Court, while workers regarded it
as an institution for grinding the faces of the poor. The
same difficulty was experienced in Australia, and a study of.
the popular attitude to Mr. Justice Higgins during his long
presidency of the Federal Court supports the conclusion that
** it is the best tribute to the judge that each side considers
‘him biased in favour of the other and very obstinate.”%
While it may be difficult for even the best Arbitrator in
the world to acquire a reputation for impartiality, there
_is no doubt that in many cases the failure of the Arbitration
System has been due to-the appointment of obviously unsuit-
able candidates. An Arbitrator should not be closely associ--
ated with any political party, if party divisions correspond
to the lines of industrial cleavage. One of the early diffi-
culties with which Mr. Higgins had to contend was the fact
that he had at one time been intimately connected with the
Labour Party. -Mr. Higgins’ personality helped to overcome
that difficulty, but the Kansas Court of Industrial Relations
was_less fortunate. ’
‘“State politics have been played too hard and too long in
Kansas to put any appointment beyond the range of cynical

1 Cf. Pigow, Economics of Welfare, 2nd Eda., p. 393.

* Article on Justice Higgins (signed J. A. B.) in Stead’s Review, August 6,
1921, p. 143.

w.s, ‘ Q
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comment, no matter how excellent it may be. And some of

those actually made were, to speak moderately, unwisely cal-

culated. One of the first men whom Allen [the Governor]

appointed was his former political manager, a fact which itself

should have prevented the appointment. Another Allen

gfpoiélteg was a trade unionist whom the movement had repu-
iated.”

A similar difficulty has helped to bring the Arbitration
Court of West Australia into disrepute.?

The efficiency of an Arbitration System is, in the same
way, likely to be impaired when it is suspected that the
Arbitrator is not independent, but is working under instruc-
tions from the Government of the day. Oncé again the
Kansas Court provides a warning. There was a popular
impression that it consulted the Governor on various
matters, and this suspicion was to some extent justified by
the legal obligation on the Court to obtain the Governor’s
permission to conduct a general investigation, and by the,
perhaps unwise, way in which the Governor constantly
spoke for the Court in public.* In Great Britain it was felt
in 1919 that the Interim Court of Arbitration was acting
under orders from the Government, and its Awards were
therefore suspect.t

In view of the many pitfalls which await an Arbitrator, it

1 “The Kansas Court of Industrial Relations,” by Herbert Feis.
Quarterly Jowrnal of Economics, August, 1923. '

% In the Debate on the Second Reading of the Industrial Arbitvation
Bill, January, 1923, it was alleged by Mr. Lovikin that a recent appoint-
ment to the presidency of the Court had been made by the outgoing
Attorney-General-—who appointed himself! The knowledge of such
facts is unlikely to give workers and employers much confidence ia the
efficiency of the Court. .

8 It is significant that the American Bar Association in commenting
on the Kansas Court in 1924, suggested that the chief need was ‘‘ the
complete removal of the Court from the influence of partisan politics.”
—Canadian Labour Gazelte, August, 1924, p. 632.

4 New Stat , N ber 8, 1919, p. 149. *‘ There is a general belief
in the world of labour that the Awards of the present Court of Arbitra-
tion are at least as much determined by orders or suggestions from the
Government, as often guided by political considerations, or by the influence
of vested interests, as by a fair and impartial consideration of the case.”
Cf. also the Economsist, June 12 and 19, 1920. In New South Wales, in
1917, it was believed that Mr. Justice Edmunds worked under the orders
of Mr. Hughes (Sydney Bulletin, November 1, 1917). The action of
Mr. Edmunds was severely commented upon by Mr.. Justice Heydon in
A.R. (1918), p. 104.
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~is surprising how great a measure of success has been attained
by many of the judges. Yet it is clear that unless the judge
is trusted, workers and employers will prefer to settle dis-
putes by resort to direct action! In order to ensure an
impartial and efficient Arbitrator several devices have been
adopted. As a general rule the need to appoint some one
who is not an employer or worker, and who is uninfluenced by
party politics has led to the choice of members of the legal
profession, chiefly judges; although in some States (e.g. West
Australia), the Arbitrator may be a barrister or solicitor of
not less than five years’ standing. This kind of appoint-
ment will certainly ensure that the work is done by a man
who is used to weighing up evidence, and who will probably
approach the problem with the requisite impartiality of
mind. But when, as is generally the case, the law lays
down no rules as to the general policy to be adopted, it is
possible that mere legal impartiality of mind will not be
enough. It may even be a disadvantage. For there will
be a tendency to work from precedent, and it has already
been seen that in many cases a decision which satisfactorily
terminated one dispute might be quite inapplicable to
another. Moreover, the judiciary usually adopts a“"more
conservative point of view than that generally prevailing,
and it is doubtful how far its members are capable of sym-
pathetically understanding the difficulties and needs of
workers who plead before the Court and who are likely to
belong to a more radical school. Where the judge is not
only a legal expert but is also a social philosopher (as for
example, Mr. Beeby, Mr. Higgins or Mr. McCawley), the
combination is probably admirable. In order still further
to emphasise the impartiality of the Court it has sometimes
been provided that cases may be heard by more than one
judge. But this provision does not get over the difficulty
that something more than impartiality is desired.
Not only must the Arbitrator be free from the suspicion .
! In New Zealand there was, about 1913, a marked move away from the
Court because it was felt by the unions that * many of the judges of the
Court are 8o out of touch with public opinion and with what is fair and

reasonable.” Oommitiee on Arbitration Bill, New Zealand, November 14,
1913,
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of bias, he must also be regarded by both parties as a com-
_petent person to deal with the particular points at issue.
Members of a trade are apt to feel that only a person with
technical knowledge of the particular industry can ade-
quately appreciate all its problems and may therefore be
trusted to give a sound decision. But it is unlikely that a
man so qualified will be found except among either employ-
ers or workers. Such a person would be open to the charge
of bias. This policy would therefore require the appoint-
ment of two arbitrators, one from among employers as an
expert in financial and managerial matters, and one from
the workers as an expert in the actual work itself and the
organisation of the shops. Hence this course had been
avoided, especially as it would, also involve the appoint-
ment of different judges for each dispute and so multiply
the difficulties of getting a trusted Arbitrator. As an alter-
native, Assessors have been appointed. In New Zealand
and West Australia the formal Court consists of the pre-
sident plus two other persons, one each being nominated by
employers and workers. These Assessors are to be experts
who are to assist the Judge on all technical matters. In
South Australia, New South Wales, and in the Federal .
Court, Assessors may be appointed by request.

In view of the many complaints which have been made,
particularly by employers’ associations, with regard to the:
unsatisfactory lack of technical knowledge on the part of
the Judge, it is surprising that Mr. Justice Higgins reports
that “ never in the long history of the Court until November
or December, 1920 . . . has there been any application for
assessors,””* while in other active Courts, where their use is
optional, they have not been very frequently appointed.?:
In fact there is little to be gained by the appointment of
Assessors. As both sides are free to argue before the Judge
and to produce whatever evidence they wish, there seems
) : E??:éh%%alﬁ‘ thl;t ngw South Wales first tried and then discarded
the system of a Court composed of two Assessors plus a Judge, and it has
been stated that at one time the chief task of the Judge in West Australia

was to keep peace between the Assessors [W.A. Parl. Dsbates, January,
1923. Speech of Mr Holme]. o
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little reason for the appointment of two additional experts.
The question largely turns on the extent to which the points
at issue before an Arbitrator do in fact involve a knowledge
of technical detail, rather than a decision of principle as
between two sets of facts which are frequently not disputed.
It seems to be more and more the case that the two sides
can safely be left to check the accuracy of the statements of
the other, and that the question for the arbitrator is not, for
example, whether in fact the industry cannot pay the wage;
or whether in fact workers cannot live upon a particular
wage, but, granted that there is a measure of truth in each
contention, which shall be given the greater weight.1

For such a decision the Assessor will be of little help.
Many Courts are tending to decide on the principle and
leave the detailed application of it to the members of the
trade by means of what is essentially the Board method,
under which it is possible ta make use of the services of
experts.

It has occasionally been suggested that the Arbitration
authority should in some way be representative of the
general public. The suggestion was discussed in New
Zealand, where it was finally recommended that the Act
should be amended so as to empower the Governor to appoint
some impartial person to appear before the Court to represent’
the public when he thinks fit.* The suggestion is, however,
open to two objections, One is the practical difficulty of
selecting a suitable person. The other'is that it is prob-
ably unnecessary, because the judge himself, if not a mem-~
ber of any trade and if reasonably acquainted with current
economic conditions, is as likely as anyone adequately ta
represent the ‘point of view of the general public which is
affected by disputes.

1 Cf. the statements of Judge Curlewis of the New South Wales Court,
that ** the calling of evidence is necessary in 10 per cent. of the cases in
which it is called,” and that * the facts are in dispute much less fre-
juently than might be supposed.” (4.R. [1018] in re Iron and Shipbuilding
Tyades). So, too, Mr. Justice Higgins : ** The disputes turn on the proper
limitation to the use of human life—the use of the most valuable asset of
the nation, the treatment in industry of the object of all public activities
—man; and for the determination of the proper limitations one who is
>utside the industry is as competent as one who is inside.” Higgins,
. cit,, Do 153 2 New Zealand, Depariment of Labouy Report, 19214
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The influence of an Arbitrator has been seen to depend
upon the extent to which he is trusted and believed to be
competent by both sides. A further important point in
this connexion is the length of time for which an Arbitrator
should be appointed. The appointment of a permanent
judge would tend to remove the occupant of the office from
the influence of party politics and would obviate the diffi--
culty of constantly finding some new person who possessed
the requisite qualities. Moreover it is claimed that per-
manency, or at least a long period of office, would give the
judge greater independence, for he would be in no danger of
removal from office for a decision which appeared to him
to be just, but which was yet unpopular. At the same
time, a permanent appointment is dangerous if the original
appointee is unsatisfactory. Before it is possible to remove
him he may have destroyed any chance of success that the
system might possess. In fact a fairly long period of
appointment is most usual. In New South Wales and
South Australia, judges are removable from office only for
the same reasons as a Supreme Court Judge, that is to
say, the appointment is practically permanent, while in
Queensland, and the Commonwealth and New Zealand,
judges hold office for seven years, and are eligible for reap-
pointment. In West Australia the appointment is for three
‘years only, but of recent years there has been a movement
in favour of obtaining a permanent appointment.?

There has been a general tendency to prefer the single
judge to a Court consisting of several. But the importance
of avoiding the delay consequent upon the availability of

“only one judge® has, whenever the work to be done is consider-

1 See West Australian Pasliameniary Debates in January, 1923. .

3 In New South Wales the average length of time between the applica-
tion to the Court and the granting of an award has varied from 17 months
in 1917 to ‘g2 months in 1919 (Reports of the Depariment of Labowr and .
Industries, 1918-20)., In fact, however, averages are not very useful,
since one case of extreme delay will be outbalanced by several unimportant
ones which may be disposed of quickly. A more real test is to take indi-
vidual cases. In the Commonwealth Parliament on the Reading of the
Industrial Peace Bill, Mr. Tudor, then member of the Opposition, quoted
without contradiction the following examples of delay in dealing with
applications before the Court : Institute of Marine Engineers, 12 months;
Associated Society of Engineers, 10 months; Waterside Workers;, 7
months ; Australian Workers’ Union, 6 months. The same facts are
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able, led to the creation of a panel of judges or the appoint-
ment of deputy judges any one of whom can hear cases.t
In such circumstances it is also usual to provide that an
appeal may lie from one judge to the full bench. Elsewhere
the decision of a single judge is final.

SuBSIDIARY TRIBUNALS.

One question remains, This is the desirability of having
other authorities, such as Conciliation Committees, and -
special bodies like the Board of Trade in New South Wales
and the Board of Industry in South Australia, to work in
direct conjunction with the Court of Arbitration.

The first group, the Conciliation Committees, and Com-
pulsory Conferences are undoubtedly a very valuable addi-

. tion to the system, and are the means of saving much time.
In New Zealand all cases must first be dealt with by such
a Committee, and each year they settle a very large propor-
tion, often as much as go per cent., of the cases submitted
tothem.* Thissystem greatly reduces the amount of work
to be done by the Court, and the delay in hearing cases,
which is one of the worst features of the Arbitration System.
The usefulness of the Compulsory Conference as used by
the Federal Court has frequently been emphasised by Mr.
Higgins, although here no time is saved, as the President of
the Court himself presides over the meetings. It serves
rather as a means of bringing together the parties to a dis-
pute and preventing matters from reaching a deadlock. In
West Australia the President of the Court has long had the
power to call a Compulsory Conference. By the 1920 Act
the utility of such a body was recognised by the power given
to the Minister to appoint a special Conciliation Commis-
sioner who may require the attendance of any person when .
he thinks a strike or lock-out is imminent. It is also desir-
able that the Court may have power to authorise the setting
admitted by Mr. Higgins, a strong advocate of the Arbitration System.
Many cases of delay were found by Mr. Aves in 1908 [4ves Report 1908,
cd. 4167, p. 176). See also cases quoted in West Australian Parliamen-
tary Debates, January, 1923. -

! The success of the Commonwealth Court was at one time imperilled

because of the refusal of the Government to appoint more deputy judges.
* See Chapter 1V, p. 41
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up of a Board to deal with matters arising out of an Award.
Such matters, which are frequently merely technical in
character, cannot be dealt with in the Award itself, since they
frequently concern the interpretation of a section of an
Award and would take up much unnecessary time. The
lack of power to create such subsidiary bodies for long
effectually held up the work of the Commonwealth Court.t

The utility of an ad hoc body, such as the Board of Trade
or Industry, charged with the duty of declaring a living
wage is apparent only where the Arbitration Court has .
definitely adopted a Living Wage policy. In such circum-
stances it is convenient that the detailed work of calculating
the living wage and providing for its change with changing
prices should be handed over to a body on which expert
statisticians might be represented. Before the creation of
such bodies in New South Wales and South Australia an
enormous amount of the Court’s work was taken up with
the piecemeal application of an increased living wage to all
trades.?

. The power to create them was intended in the Act, but careless draft-

ing made it possible effectively to prevent their creation. See Chapter
Iv, p. 79n.

% It is, of course, also necessary that there should be an automatm
increase in all Awards on the Declaration of such a body. In New
South Wales, 245 out of 330 awards of the Court in x920 did nothing but
adjust wages to a Board of Trade Declaration [Report of the Department of
Labour and Industries, 1920].



CHAPTER XI.

THE CHOICE OF METHOD.

The Fixed Minimum Wage—The Board and Arbitration Systems—
Conflicting Authorities.

TaE Fixep MiniMUM WAGE.

THE relative desirability of the three main methods adopted
by different States for the regulation of wages may now be
considered. The determination of the wage by the legis-
lature, which has been called the Fixed Minimum Wage
method, may be dismissed almost immediately. Whatever
the object of State intervention, this method alone is less
satisfactory than regulation by the use of a Board or a Court
of Arbitration. It in no way promotes industrial peace;
it almost invariably fails to protect the underpaid worker;
it does not affect workers who are receiving wages that may
for variousreasons be unsatisfactory though above the level
of the wage mentioned in the Law, which may be altered only
by legislative enactment. Serious consequences follow from
these defects. In the first place, the measure of protection
which it gives is limited, for there has been a general tend-
ency to fix the wage at a low level.. The four shilling weekly
minimum in New South Wales does little to raise the stand-
ard of life of even the worst-paid workers, and even in other
parts of Australia, where it is in some cases as high as 35s.,
it is claimed that the Act is practically inoperative on
account of the almost universal application of the higher
Arbitration Awards.

In a number of cases the Fixed Minimum Wage has
varied with the age of the worker or with the length of his
experience in the trade, but this differentiation recognises
only approximately variations in skill and efficiency. Nor

239 .
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does this method usually fix different rates for different
trades. In Tasmania a special minimum rate has been
fixed for the Laundry trade, differing from the general flat
rate, but this is exceptional,? and the necessity of inserting
in the Fixed Minimum Wage Act the rate appropriate to
every trade would render it an exceedingly inconvenient
* instrument. More serious, however, is the difficulty of
altering the rate when once fixed. Every time an alter-
ation is necessary,—and whatever the figure originally
adopted, some change will in time be needed,—a fresh Act -
must be passed. Even if there is no pressure of business
or strong opposition which renders it difficult to obtain
the passage of an Act when required, the method is
cumbersome and not -without danger. During parlia-
mentary recesses nothing can be done, the process in any
case is long, and a fresh opportunity is given to opponents of
the measure to renew their activities. The result has been
that the Act tends to remain upon the statute book for a
period of years in spite of changing conditions and rising or
falling price levels.

This has been the experience of the leed Minimum
schemes in the United States. In Utah the Act of 1913
instituted a minimum wage of $1-25 per day for adults. By
1917 this rate had not been altered, and according to the
Industrial Commission ‘‘ the minimum wage law should be
amended to increase both the minimum and the maximum.
The wage established by law was inadequate from the
beginning. Since the increased cost of living it is pitifully
low, and works great hardship on the girls or women who
are forced to accept it.”’®? A visit undertaken by investi-

- gators of the Bureau of Labour Statistics in 1919 to several
employers in Salt Lake City disclosed the fact that persons
in receipt of only the legal wage were few, while most estab-
lishments expressed the view that the law had been lost sight
of or was really of no effect. An unsuccessful effort was

1 In the Argentine it is only the Act of December 29, 1923, which
makes any differentiation according to trades. The Act of March 24,
1923, simply prescribes a minimum of 4-20 pesos a day for all employees

over 18 years of age in factories and workshops.
% Report of the year 1917-18, Indusivial Commission of Utah.
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made in the legislature to secure an advance in the rates in
1920,! but by 1924 there was still no change and the wage
was described by the Secretary of the Industrial Commission
as “ ridiculously low.” # In 1920 the Industrial Commission
declared : “ There is but one just way to establish a minimum
wage law, and that is for the legislature to do as other States
have done, to give the Industrial Commission the power to
establish Wages Boards.”?

The experience of other American States which adopt this
method is similar, In 1915 the law of Arkansas provided a
Fixed Minimum Wage of $7-50 for 54 hours, and authorised
the appointment of a Commission to alter the rates when the
original rate should prove inadequate to meet the cost of
living. Three years later the National War Labour Board
which was dealing with a dispute in the laundry industry
at Little Rock found the 1915 minimum still operative, and
in order to bring wages into relation with the cost of living
at the time it was necessary to increase them to $11.4 In
Arizona the original wage of $10 which was fixed in 1917
was not altered until 1923.5 Asaresult, during the War it
ceased to act as a protective measure, and women’s work
everywhere commanded a higher rate of pay than the legal
minimum. Yet again in Porto Rico there has been no
amendment of the low minimum wage of $6 a week which
was fixed in 1919.

Even therefore if the original figure set out in these
Acts had represented a living or adequate wage, it soon
ceased to be such, and it is probable that the extension of
State wage regulation by this method will be slight, Already
Alberta has abandoned it in favour of the Board method.
It neither secures for the worker a fixed real wage, nor is it
capable of adaptation to meet the varying needs of indi-
vidual trades.

1 B.L.S. No. 285, pp. 192-3. ‘
8 Letter to the author, August 6, 1924.
" Report of the Industyial Commission of Ulah July 1, 1918, fo June 30,
1920,
¢ National War Labouy Board Docket No. 233, Joint Report of Section
In re Employees v. Laundry Ouwners, Little Rock, Arkansas.
8 Monthly Labour Review, May, 1923, p. 131.
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THE BOARD AND ARBITRA'_I‘ION SYSTEMS.

We are left with the Arbitration and the Board Systems.
Both have -their peculiar advantages and disadvantages.?
From the preceding chapters it has been seen that neither
can be preferred to the other on the grounds of expediency.
Against the fact that an Arbitrator can give a decision at
once, without having to bring the two opposing sides into
agreement, must be set the longer time taken, because
of the necessity of hearing many employers and workers
instead of a carefully selected representative group. But
while the Board System enables several cases to be held at
once (unless, as in Tasmania, the same Chairman is appointed
to all Boards), whereas under Arbitration, cases have to
wait until a judge is free to take them, the latter system
is more expeditious because the procedure necessary to
the fixing of a rate is not so long and cumbersome as
that of the Board System with its proposals, its objections
and ifs reconsiderations. There is thus not much to
choose between the two. Under both serious delays
have occurred, many of which might have been remedied
by the adoption of some of the devices indicated in the last
two chapters. '

It is sometimes claimed for the Arbitration method that
there is more likelihood of a uniform policy than there is
when the fixing of wages is left to Boards which vary in
keenness, activity, aims and intellectual ability. It is,
however, questionable whether uniformity of policy is in
itself always desirable. Where the aim of regulation is
industrial peace, it does not always follow that it will be
attained in one trade by the application of a principle which
satisfied another. The causes of unrest are numerous, and

! Many attempts have been made, particularly in Australia, to com-
Rflrm the systems. One of the best known is the Inquiry conducted by

. Murphy, the Chief Inspector of Factories in Victoria, who in 1915
visited the other States and New Zealand with a view to comparing the
efficiency of the two methods, and reported strongly in favour of the
Boards (Murphy, op. cst.).

* Mr. Aves, reporting in 1908, althougli leaning in favour of the Boards,
pointed out that ** the suitability or unsuitability of a system of indus-

trial settlement will depend largely upon the icular circumstances
under which and because of which it is utilised ** (Aves, op. cil., p. X22).
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demands of workers and employers vary with the conditions
peculiar to each industry. Uniformity would more fre-
quently incense than appease. Where the object is the
improvement of the conditions of workers, much will depend
upon the interpretation placed upon this phrase. If it is
taken to mean the application of a universal living wage,
Arbitration at first sight seems an obvious simplification
of procedure as compared with the Board method, and
uniformity is certainly assured. But in so far as Awards
most frequently apply only to umions or firms bringing
cases before the Court, uniformity would not be assured
unless the Court were given power to make an Award univer-
sally applicable—in which case a rate might be fixed on
" the evidence of what might be an entirely unrepresentative
group of the trade. In fact in those States where the Living
. Wage has been an integral part of the system, there has
. been a tendency to give this power (Queensland), or to take
the work of declaring a Living Wage out of the hands of the
Court and give it to a special technical body (New South
Wales and South Australia). But where the Living Wageis -
to be adjusted to the standard of living of a particular trade
(in Queensland for example, the cost of living is to be fixed
* having regard to the conditions of living prevailing among
employees in the calling in respect of which such minimum
~ wage is fixed,"?) there is much to be said for the Board in
preference to the Arbitration System. The Board System
* affords more opportunity of obtaining information on the:
actual conditions of living in the trade concerned.

It is further claimed that the Arbitration System is more
likely to ensure industrial peace because it binds workers,
as well as employers, to accept the wage decided upon. The
Board System merely prescribes a minimum wage and leaves
workers free to obtain more if they can. It in no way limits
their freedom to resort to striking in order to gain their ends.
So long as the Boards deal only with the unorganised trades
this freedom is unimportant, for the conditions which warrant
the institution of a Board at the same time give a guarantee -
that the community will not be inconvenienced by the

1 Section 9(3)d. of the 1916 Act, - ‘
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activities of workers in striking for a higher wage. By
definition, the workers are unorganised. It may, however,
be argued that the position is different when the Board
method is used to regulate the wages of the organised trades,
where the fighting power of workers is as strong as that of
employers. It is then unfair to bind one party and not the
other.

Such an argument overlooks the fact, pointed out in
Chapter VIII, that industrial peace will only be maintained
so long as the parties concerned are satisfied that the con-
ditions imposed on them are fair, and better in the long run
than they could have obtained by resort to force. More-
over it has been shown that in practice it is very difficult
forcibly to prevent people from stnkmg or declaring a lock-
out. It is indeed significant that in Australia the unions
which have caused most trouble and which have held aloof
from the Courts have been the most strongly organised, and,
therefore presumably those whom it is most desirable to bind.
The miners and the shipping workers have always refused
to be bound by the decisions of the Commonwealth Court,
and these two trades have been the main users of the machin-
ery instituted by the Industrial Peace Act, 1921, which
provided for the setting up of essentially “ Board * methods
in cases where disputes arose. Another big Australian
union, the Australian Workers’ Union, has given only quali-
fied approval to the Federal Court. It argues that at pre-
sent it is likely to get as much from the Court as by resort
to striking, but there is reason to suppose that once the
Union is strong enough it will act independently.? In New
South Wales, although the Board System is provided for,
in practice, with one important exception, the work of the
Boards is carried on by the Court, The trades are regulated
as a whole and not in the piecemeal fashion of Arbitration,
but the work is done by the Court. The exception is the
County -of Yancowinna (Broken Hill), where the Boards
still function. This district is also the most strongly organ-
ised.

1 This argument was forcibly put at the Annual Meeting, 1920. Report
in the Herald (Melbourne), February 6, -1920.
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Thus it seems that in exactly those cases where the need
to bind workers is greatest, the Arbitration System breaks
down. If industrial peace ultimately depends upon the
belief that any particular settlement is just, there is reason to
believe that the Board System will prove more successful,
in that it introduces a measure of self-government into
industry. Under Arbitration the parties only meet when
feeling is bad. The cause of meeting is the existence of a
disagreement. This tends to give both the worst impression
of each other and concentrates attention on the wages ques-
tion as the only point of contact between them. But under
the Board System it is possible to have a standing body
which can act as the parliament of the industry. Such a
body can deal with many other matters besides wages, and
will meet not merely in times of stress. Many of the pro-
blems which a self-governing industry would have to solve
require technical knowledge and inside information about
the special needs of the trade. For such purposes a body
of experts is preferable to an independent judge.?

Much of course depends upon the attitude of the particular
employers and workers concerned, but there is at least the
possibility of a fuller and franker discussion of common
problems, which may lead to a discovery of common inter-
ests. If at any future date there is a change in the organ-
isation of industry in the direction of giving workers more
control, it is clear that some form of the “ round table ”
method will be necessitated. The experience of the War in
European countries and of the wage-regulating systems in
Australia, indicates that in future workers are unlikely to be

1 Of special importance in this connexion is the power to fix wages
for learners and minors, and it can justly be urged that only a Board
representative of employers and workers can consider the needs of an
industry, particularly with regard to recruitment, and adjust the flow
of new labour by regulating the wages offered to minors. -Yet in spite of
this, in only two American States, Wisconsin and Kansas, is the appoint-
ment of a Wages Board essential for dealing with the wages of minors,
while in Massachysetts, where a Wages Board is compulsory for fixing
the wages of adults, the non-representative central authority is specifically
given power to deal directly with minors’ wages. In North Dakota and
Oregon, no mention is made of the wages of minors in the list of duties
proper to the Wages Board, and in the other States where the appoint-

ment of a Wages Board is optional, when created it has the same powers
as the central authority, Pe
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satisfied by mere excellence of wage conditions. With an
improvement in economic circumstances and the develop-
ment of education they will be less likely to remain content
-with a system which takes from them all creative work.
And the growing use of machinery indicates that the only
way in which this creative instinct can find expression in
modern industry is by participation in those functions
usually reserved to ‘“ management.” This desire for con-
trol has more chance of satisfaction under the Board System
than under Arbitration, particularly if the powers given to
Boards are wide. -Whether in conscious realisation of these
facts or not, there is a tendency of recent years for States
to delegate to the Boards wider and wider powers.2
Practically all reports on the operation of the Board
System in different countries bear witness to the better
feeling engendered between the two sides as a result of
meeting together, under conditions different fronr those in
the factory.® In many cases attempts are made to cement

1 Thus, for instance, the Trade Boards Act of 1918, in addition to giving
the British Boards wider powers with regard to wage fixing, empowered
them to make recommendations to any Government Department respect-
ing the industrial conditions in their trade. The Departments were
forthwith to take the recommendations into consideration, The use
made of this power.varies from Board to Board, but when occasion has
arisen, Boards, especially that for the Boot and Shoe Repairing Trade, have
made recommendations on factory legislation and fiscal and other matters
of interest to their trade as a whole. There is also a tendency for other
Departments, particularly the Home Office, to seck the advice of the
Boards on certain technical matters such as lighting. Similarly recent
Canadian Acts have given the Boards additional powers, while there
has been a marked tendency in Australia to delegate more functions to
the wage-regulating authorities. See particularly the interpretation
placed on the term ‘* Industrial Matters™ in New South Wales in 1918
and in South Australia in 1920.

8 See evidence before the Cave Committee of Mr. Wethered (Chairman
of several Boards), the representatives of the Co-operative Wholesale
Society, Ltd., Mr. Pascall (an employers' representative), Mr. Fraser
(Workers’ organiser), Professors Hobhouse and Tillyard (both Chairmen
of Boards). The Cave Committee itself concluded that *‘ the operation
of the system has contributed on the whole to the improvement of indus-
trial relations. ., . . The working of the Trade Board machinery, by
bringing the two sides together to discuss wages questions * round a
table ** has, in most cases, enabled each side to understand something
of the other’s point of view and so has contributed to the growth of more
satisfactory relations between the two sides, and has tended to prevent
the occurrence of industrial disputes (p. 23).

Moreover the Joint Committee on the Administration -of the Trade
Boards in 1921 declared that ‘‘ the Trade Boards have been a potent
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this feeling by the organisation of social functions at which
the members of the Boards will meet as human beings and
not as industrial opponents. The effect of this better feel-
ing is evident, to give merely one example, in the relatively
small number of times the Chairman is under the necessity
of giving the casting vote of the Appointed Members on the
determination of a rate. It must be admitted, of course,
" that this tendency to an * agreed rate” does not always
- indicate a large measure of goodwill. It is frequently.evi-
dence of shrewd calculation based on previous discussion
- with the Appointed Members on the part of both sides as to
- the vote the Chairman would give if a deadlock resulted.
But even here the Board method is preferable to Arbi-
tration. The mere fact that both sides realise that the
decision of the Chairman, if necessitated, may go against
- them leads to a greater readiness to accept a compromise .
and a narrowing of the margin between the rates which the
employers are willing to pay and the workers to accept.
The evidence of various Chairmen shows that by persuasive
methods, and by giving some indication of the wage which
they would be prepared to regard as reasonable, agreement .
may usually be secured, and the use of the casting vote
rendered unnecessary. It is probable that a rate thus fixed
will prove more acceptable to all parties, and therefore more
easily enforceable, than one arbitrarily imposed by an impar--
‘tial individual. In so far as the Boards can be made to
feel a sense of responsibility for the conduct of their trade
their influence must be wholly good. For these reasons,
. therefore it is probable that industrial peace is more likely
to be secured under the Board than under the Arbitration
System.! :
means for securing and maintaining industrial harmony in the trades
for which they have been established.” The “ advantages of mutual
discussion by those directly concerned in the issue *’ were noted by Mr.
Aves in 1908, and frequently appear in reply to the various questionnaires
sent out by him (Cd. 4167 Appendix).

1 Even Mr. Higgins, probably the strongest advocate of the Arbitra-
tion method, admits that it is most successful where the essentially arbitram
tion character gives way to conciliation, when he says “ the Court brings
them {employers and workers] together as round a table, and compels
them, in each array, to consider each other's difficulties, and to deal

with proposals on lines of reason rather than might ” (Higgins, op. cit.,
w.s, R
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As a means of assisting low-paid workers, Arbitration has
obvious disadvantages. Since the machinery may be put
into operation only on theinitiative of either employers or
workers, and since the Judge may intervene only when he
thinks that a dispute is imminent, Arbitration for this
purpose is pos51ble only in a country where labour is well
organised. It is significant that where the original object
of minimum wage legislation was the protection of sweated
workers the Board and not the Arbitration method has
been generally adopted. Workers who are badly paid have
as little time and initiative to give to organised bargaining, -
as they have surplus money to spend on trade-union sub-
scriptions, Attempts which have been made to raise wages
by reliance upon methods that depend for their success on
the initiative of workers themselves have failed. In Great’
Britain, after the repeal of the Corn Production Act in 1921
and before the reintroduction of the Wage Board system in
1924, a form of compulsory conciliation was instituted.
The result was a steady fall in the level of wages, unaccom-
panied by a compensating fall in the cost of living. There
was a great decline in union membership on the conclusion
.of the War, and the unions as a result were able to exercise
little pressure to prevent the universal tendency to reduce
wages, in some cases even below the inadequate pre-war
level.r By 1923 agreements had been reached only in thir-
teen out of sixty-five districts.?

The same tendency was observed in France during the
War, when, owing to the inactivity of the Wages Committees
under the 1915 Act, home workers had to rely upon indus-
trial agreements as the source of enforced wage increases.
Many such agreements were made between employers and
workers for the adjustment of wages, both on account of the

p. 140). It is also significant that in New Zealand, where Arbm‘a’aon
has been in operation longer, and perhaps more successfully, than else-
where, it has been suggested that in skilled trades the fixing of a standard
rate needs to be done by a Shop Committee or similar institution (New
Zealand Labouy Report for the yeay ending March 31, 1920).

y The Position of the English Agricultural Labourey, by Sir Henry Rew,
Manchestey Guardian Reconsiruction Numbey, October 26, 1922.

* Report of a Deputation to the Prime Minister in Journal of Ministry
of Agriculture, April, 1923.
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introduction of the * semaine anglaise ” and in order to
allow wages to keep pace with the increasing cost of living,
and in certain districts schedules of wages were drawn up
for workers engaged in the manufacture of military clothing ;
but these rates seldom dealt with home workers.? Theresult
was that in 1920 minimum hourly rates as low as 18 c. (hand
lingerie in Correze), or 17-5 c. (embroidery in Puy de Dome,
cap making in Rhone) were being paid, at a time when the
factory rate was usually more than 1-25 francs per hour and
even the average legal rate was between 20 and 60 centimes.
If further evidence is needed to show that if unorganised
workers are left to themselves or to Arbitration machinery
little is done, it can be obtained from Australasia, where
inspectors of factories in States which have only Arbitration
systems point out that no protection is given to unorganised
workers and women, who are usually unable to take the
necessary steps to obtain an Award.®

Thus as a means of assisting low-paid workers Arbitration
is probably less satisfactory than the Board System. But
just because the latter is so representative there will
be a tendency to put the interests of * the trade ” before
those of the workers in the trade. Those who are most
intimately concerned in the working of any institution are
in the worst position to take a wide view of it. If the
object of regulation is the improvement of the condition
of the workers, the results may be very unsatisfactory. It
is too much to expect a Wage Board to commit suicide by
declaring: * If any particular industry cannot keep going
and pay its employees at least seven shillings a day of eight
hours it must shut up,”? or: ** If the industry cannot pay

? The Report ow Wage Scales and Agreements, published by the Ministére
du Travail in 1921 shows that (as far as the first three volumes of the
Report are concerned) there were only twelve districts exclusive of Paris,
in which the agreements applied specifically to home workers.

* See e.g. Report of the Medical Health, Factories and Early Closing
Departments, West Ausivalia, 1915. Women were found in receipt of
wages from 12s. 6d. to 20s. per week when the Court of Arbitration Award
rate (payable to organised workers only) for similar work was 355s. In
f!ew Zsealand no Award benefited women outside the tailoring trade up
0 1908.

# Mr. Justice Gordon in South Australia, quoted by Professor Ham-
mond in the American Economic Review, June, 1913.
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that price it had better stop and let some other industry
absorb the workers.”? Yet there are circumstances in
which such a course might be desirable (see Chapter XVII),

A further disadvantage of the Arbitration method is
the expense incurred in obtaining an award. This is import-
ant, whether the object be an improvement in the position
of workers or the maintenance of industrial peace. In
both cases it means that the Court will be less used than
is desirable. When a claim is brought by a union for an
increase of wages it is normally necessary to serve notices
upon all employers of workers in the union. If the members
are widely-scattered this requirement involves considerable
expense. The Board method, by providing that cases of rate
alteration shallbe dealt with by a representative committee
of all employers, considerably reduces this cost. Workers in
Australia also urge that Arbitration is expensive because it
is almost compulsory to- employ legal advisers. Although
the majority of States in Australia do not allow lawyers to
plead in the Arbitration Courts, it is claimed that as employ-
ers employ counsel to work up a case, workers must do the
same, or stand to lose their case by unsatisfactory present-
ation before an Arbitrator who is himself of the legal profes-
sion.? There is no doubt that complaints on this score have
been exaggerated, but that the cost of Arbitration Awards
is relatively great is undeniable.

It seems therefore that whether as a means of protecting
workers, or encouraging industrial peace, the Board System
is on balance preferable to Arbitration® There are of .

1 Mr. J. Burnside, W.A. Avrbitration Reporis, pp. 17-18.

% In the Herald of February 23, 1917, it was claimed that the cost to
. the union of a recent Federal Award in the Meat Industry was over £1,000.
Reference was also made to an alleged *‘ tender,” from a solicitor who
offered to work up the Federated Iron Workers' case for 2,000 guineas.
See also Higgins, op. ¢it., p. 113. . )

% The continued existence of Arbitration in Australia, where for many
years the two systems hdve existed side by side in neighbouring States,
may appear to vitiate this conclusion. But there are special circum-
stances which explain its persistence in Australia. In the various States
keen interest is taken in neighbouring experiments, but unfortunately
effects are not always attributed to their proper causes. A period of
freedom from strikes in a Board-using State will be followed by a demand
for Boards in other States; an outburst of unrest will bave the opposite
effect, and cause a movement in favour of Arbi\tra.tion. Thus there is a
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course those who argue that the Board System is a lure
and a deception, a disguised form of Arbitration? But we
have seen that in fact the chairmen of the various Boards
do not playas great a part as this fear implies, and the major
part of the work of wage fixing is done by the trade itself..
It is certainly difficult to see how, even under a socialist
scheme, industry could run without making use of the com- -
mittee system,? and as such the Board seems to offer enor-
mous possibilities of development. But for an immediately
practical scheme which shall give a measure of protection
to all workers and at the same time reap the advantages
of the Board System, it is suggested that a system of Boards
with the addition of some central body (as was suggested in
Chapter IX) should be combined with the periodic declar-
ation of a minimum wage for each sex by that central body,
and below which no person should be employed.

CONFLICTING AUTHORITIES.

But whatever be our decision as to the best machinery for
wage regulation, there is no doubt about the undesirability
of a system whereby any group of workers may be subject
to more than one authority. The finest example of what to

- frequent change from one system to another. Certainly there seems a
general trend in favour of the Board method at the present time (cf. the
movements to abolish the South Australian Court, and substitute concilia-
tion machinery, and to adopt Boards in West Australia in 1923 [West
Awustyalion Parliameniary Debates, January, 1923). At-the Premier’s
Conference, 1921~2, the majority was in favour of a return to the Board
System (" the round table method ) while employers are adopting the
same view [cf. Annual Reporis of the Sydney Chambey of C ce, 1918,
p. 67.). But it is doubtful how far this movement will continue. For
while it is becoming more and more clear that a unified social policy is
, at least for the Eastern States, their independent feeling is too
strong to give the Commonwealth the wide powers of regulating industry
within their borders, which a Federal Board System would require. It
was with the utmost difficulty that the separate States were persuaded
to sanction the creation of a Federal wage-regulating body, and their
assent was obtained only by a severe limitation of the powers of the
Commonwealth Court, e.g. the power to act on its own initiative and to
extend Awards to all members of a trade. As a Board System would need
thesa powers, it seems likely that the Federal system will continue
to be Arbitration.
1 Cf. Hallsworth, The Legal Minimum, i
* Certainly many writers have used it as an integral part of sug-
gested schemes of reform. Cf. Mr. and Mrs, Webb, 4 Constitution Jor the
Socialist Commonwealth of Great Byitain ; G. D. H. Cole, Guild Socialism
Restated ; H., ). Laski, A Grammar of Politics.
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avoid is furnished by the existence in Australia of tribunals
which fix wages within the area of each State, over and
above which is the Commonwealth Court of Arbitration
fixing wages in disputes which extend beyond the borders
of any one State. But the same kind of difficulty has
occurred in those States such as New South Wales, where at
one time Boards were set up both for crafts and for indus- -
tnes, -and where Industrial Agreements between registered
unions of employers and workers could be made, which the
Court had no option but to register and give legal force to,
if so requested.t
‘The results of such a 51tuat10n may be easily 1magmed
In the first place there was, as we have seen,? a deplorable
lack of finality. It was. possible for a case to be carried
from Board to Court and from State Court to the Common-
wealth, and this process was encouraged by the judicial
ruling that the Commonwealth Court could not make a -
law inconsistent with a‘ State Award, but that to give a
higher minimum wage than that awarded by the State was
not making an inconsistent Award.® This meant that work-
ers had everything to gain .and nothing to lose by taking
cases-to - another Court, and that they were * entitled to
bave the highest minimum . ... selected out of each award,
and thus the employer [would find] himself bound by a
composite award really made by. neither Court.”’s o
Secondly, because the Commonwealth Awards apply
only to the parties to a particular dispute, while the State
Awards often apply to all persons within a particular area,
it not infrequently happens that the same employer may
have to pay different rates to different workers because
- some are members of a particular union and some are not,
or that employers in the same district and serving the same
market, may be paymg different wages because some belong

effect of an Industrial Award.
© ® Chapter 1V, p. 85. .

28 CAR, p 465. and 10 CAR P. 266.

4 NS.W. A R. {i919], p. 200. Cf. "the statements of various ]udges
* The practice of fighting the employer first in one arena and then in
another has become a grave scandal » ]udge chkburn in- A.R. {1917), -

P 43, etc.

1.1t is thus possible for sectxonal agreemen'w completely to nulhfy the
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to a_ particular association and others do not. Such a
posmon necessarily leads to friction, and it has often been
difficult to know which Award was actually applicable. A
further disadvantage is that the possibility of obtaining a
Federal Award reduces the effectiveness of State attempts
to control unions by the threat of cancellation of a State
Award,

The existence of separate jurisdictions would not, how-:
ever, have these results if the policies of the several Courts
were similar, or if the final tribunal refused to hear cases.
But unfortunately the Commonwealth Court has often
adopted a different policy from that of the State Courts,
in regard to the actual money valuation of the living
wage,? the declaration of maximum hours per week,? the
maintenance of the margin of the skilled worker,? and the
allowance made for other factors in the wage bargain.
Hence it has usually been possible, deliberately and advan-
tageously, to choose the Court to which a case shall be
brought.

Efforts have been made by State Courts and Boards to
minimise the difficulty by commenting severely upon the
action of the applicant and refusing to award in certain
cases, ¢ and it has always been a sore point that the Common-
wealth has not given more assistance in this policy.? De-
liberate conflict between Awards is avoided by the immediate

3 The New South Wales Court held in 1914 that the 7s. of Mr. H:ggms'
was too high as a living wage figure.

8 Cf. Higgins, op. cit., pp. 115~7.

® During the War both the Federal and New South Wales Courts raised
the basic wage, but did little to increase the secondary wage. After the
war the State Tribunal maintained the same rule, but the Federal Court
decided proportionately to increase the secondary wage [N.S.W. Year-
Book, 1921, p. 581]. Even in 1908 in the boot trade a flat rate of 8s,
per day was awarded in New South Wales and Victoria, while the Federal
Court) gave rates varying from 7s. to 10s. according to skxll (A.R. [1908),

83

P ¢ Cf. NS.W. AR. [xgu]. p. 209; [1914], P. 223; [1917], p. 108;
[1919]. pp. 170 and 154

f. the complaints of Judges Rolin and Curlewis in N.S.W. A.R.
[19:9], p- 200, and Judge Rolin in [1922], P- 143. ' In the exercise of
what no doubt they conceive to be their duty, the Federal authorities
apparently disregard the fact that there are State awards.” More recently
the Commonwealth has declared its intention to exercise discretion * if

members of a union are taking the respondents to different tnbunals
only to get the best award they could,” 15 C.A.R., p. 4.
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cancellation of a conflicting Award and the provision that
where a State and a Federal Award conflict the latter shall
prevail,? but there still remains the resulting effect upon
industrial stability. In Tasmania an Award by the Federal
Court is usually followed by the summoning of a Wages
Board to adjust all wages ® and while unfairness between .
employers and workers is thus avoided, it is undesirable
that one authority should in effect dictate the rates to be
fixed by another tribunal unless there is some agreed rela- .
tionship between them.

The failure of these administrative devices suggests that,
while something might be done by a system of conferences
between the State and the Federal wage-regulating
authorities, the most important requirement is a uniform
policy on general principles. -

The necessity for a federal court arises out of the political
unity of Australia and receives further support from the
large measure of economic uniformity existing in the eastern
States. But if a system which will allow adaptation to Iocal
conditions and at the same time provide for the equal treat-
ment of employers competing in the same markets is desired,
a central body, either on Board or Court lines, which shall
delegate much of its work to local (State) tribunals but
which shall be responsible for the general lines of policy,
seems indicated. Various alternative suggestions have been
made in Australia with a -view to putting an end to the
existing unsatisfactory position. The favourite principle
has been that of strict demarcation of spheres, and the
separation of federal from other industries, but a criticism
of such a scheme is implied in the habitual addition to it of

-a suggested tribunal to settle conflicting Awards.?- Unfor-

1 NS.W. A.R. [1922], p. 164. Cf. Section 30 of the Commonwealth

Act, and Section 49 of the South Australian Industrial Code.
_2 Report of the Department of Indusiyy, 1920~IX.

3 Cf. the resolutions agreed to (but never put into effect) at the Con-
ference of Commonwealth and State Ministers in 1921 [N.S.W. Parlia-
mentary Papers, 1922, Vol. 1]. The chief recommendations were as
follows :— )

(1) The State Governments were to make laws under Section 51 of the
Constitution referring to the Federal Parliament’s powers to make lawg
with respect to— o
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tunately political reasons in Australia are too strong at the
present time to sanction the sacrifice of State autonomy
which a thorough solution would involve. Meanwhile the
possibilities of successful wage regulation are imperilled.

{a) The establishment of a Court constituted by the Commonwealth
and State Judges with jurisdiction to determine the basic wage,
and the standard hours of labour as regards any or all industries.
(The term “ Judges” to include the President, Chairman, or
Deputy President or Chairman of any industrial Tribunal.)

(b) Industrial matters as regards federal industries.

{c) The establishment of an industrial Court of Appeal with jurisdiction
to hear and determine appeals from awards, orders, or determina-
tions of Commonwealth or State Industrial Tribunals or authori-
ties where the Court holds that the exercise of jurisdiction is
necessary or expedient for the purpose of harmonising conflicting
or competing awards, orders or determinations in different States
excepting, however, persons employed by a State or by a State
instrumentality.

Federal industries in paragraph (b) are to denote such industries as the

:th;xrt provided for in Section (s) may from time to time hold to be federal
ndustries,

(2) The Commonwealth is to pass legislation excepting from the juris-

diction of the Commonwealth Court of Arbitration :

{a) All employers of a State or State instrumentality.

(0) All industries other than federal industries,
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CHAPTER XII.
THE BASIC WAGE.

The Legal Basis—The Basis adopted in Practice—Where no Legislative
Guidance is given—Where the Living Wage is prescribed by Law—
Where Fair Wages are prescribed by Law—Where the Law requires
that Wages shall be based on what the Trade can bear—Where
several Principles are laid down in the Acts—Conclusion.

THE LEGAL BasIs.

IF State wage regulation is to do anything except confirm
existing rates, some principle of wage fixation other than
the existing one of supply and demand must be adopted.
One might therefore expect to find in the laws which set up
bodies to fix wages a statement of the principles upon which
they were to act. At first, however, the need for a new
principle was unrecognised. The judges of the Courts in
New South Wales and New Zealand were administering
Acts which conferred *“ very extensive powers whilst afford-
ing almost no guidance as to the manner in which those
powers [were] to be exercised,”? and it was not until 1918
that any alternative principles of wage fixation were em-
bodied in the Acts under which they worked. In fact the
judges of both these States, and the Commonwealth Arbi-
tration Court, to whom no legislative guidance has ever
been given, have evolved principles for themselves. The
process, which was long and often attended by painful
results, will be described later im this chapter. Certain
other States have never given any instructions to their wage-
regulating authorities as to the principles on which they
are to proceed. The most important of these is Great
Britain, where the Trade Boards have been allowed to pro-

a Mr, Justice Heycion in New South Wales Saw Mills v. Ti—mbﬂ Yard
Employees’ Association (A.RR. [1905], p. 308).
259
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ceed upon such principles as they might severally adopt.
The same holds true of Alberta.l

The Living Wage is the most widely prescribed wage-fixing
principle. It is now embodied in the wage-regulating Acts
of New South Wales, West Australia and all the American
States which adopt the Board system, except Massachusetts,
in Manitoba, Nova Scotia, and Saskatchewan in Canada,
-and was in the British Corn Production Act of 1917. The
reasons for its popularity are many. It has a widé human-
itarian appeal, and provides a full justification for State
intervention in the wage bargain. = If workers are not being
paid wages sufficient for a decent livelihood, affairs are
obviously unsatisfactory. In the United States, indeed, the
non-payment of living wages is the test of the desirability of
setting up a Wages Board. Moreover the workers have
found it a convenient measure of the fairness of wages.
It is hard to resist a claim that wages which provide less
than a Living Wage are unjustifiable, once the word * just ”
is taken to mean anything other than the wage which would
be attained by the unimpeded operatlon of the laws of
supply and demand.

A different pnnc1ple is laid down in France, Norway and
Tasmania.? It is based upon a conception closely allied
to the Fair Wages of Marshall as elaborated by Professor
Pigou. Wages in any occupation are fair when, allowance
being made for differences in the steadiness of the demand
for labour in different industries, “ they are about on a level
with the payment made for tasks in other trades which are
of equal difficulty and disagreeableness and which require
equally rare natural abilities and an equally expensive
training.”® The second principle adopted in the laws of
wage-regulating States may then be described as the attempt
to ensure that wages shall be Fair in this sense. The French

1 In effect no real instruction is given in Ontario. It is merely inferred
that the wage must not be " inadequate or unfair.” Section 13(r) of the
Act of 1920 as amended. -

 The same idea underlies the stipulation for the provision of * reason-
able” or “ suitable ** wages to minors in Colorado, the District of Columbia,
Massachusetts, North Dakota, Oregon and Washington.

. 8 Pigou, Economics of Welfare, 2nd Edition, p. 520, quoting Marsha.ll
Introduction to L. L. Price’s Indusirial Peace.
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Wages Committees were instructed to fix wages for home-
workers equal to the ‘“ daily wage generally paid in the
district to workers of the same profession, of average skill,
working in factories by the hour or by the day, and perform-
ing the customary work of the trade.”? Here the attempt
to bring about Fair Wages is clear. It is less obvious but
just as real in Tasmania, where the Wage Boards are in-
structed to take into consideration in fixing wages :—

* (a) The nature, kind, and class of work; (b) the manner
in which the work is to be done; (c) the sex of workers and
their experience in the trade, and in the case of workers under
21 both their experience and their age; () whether the work
is shift work ; (¢) the hour of the day or night when the work
is to be done; (f) whether more than six consecutive days’
work is to be done ; (g) whether the work is intermittent ; (k)
any recognised custom or usage in the manner of carrying out
the work ; (s) any matter whatsoever which may from time to
‘time be prescribed.” ?

It is apparent that reflection upon these matters in vacuo
will produce nothing. It is only by considering the items in
relation to what is obtained for similar work elsewhere that
the instruction can be given any meaning at all. And in
fact, as will be seen later, where this basis is used—and it is
much used in fixing the secondary wage in Australia—Boards
and Courts often justify the wages they fix by pointing out
that work of a similar nature receives a similar remuneration
elsewhere. The prescription of higher rates for specially
skilled or unpleasant work is quite consistent with the
policy of ensuring Fair Wages, for not to take these matters
- into account would entail the payment of the same rate for
work nof of equal difficulty and disagreeableness, and no#
requiring equally rare natural abilities and an equally expen-
sive training, and by definition an unfair wage.?

1 Section 33(¢c) of the Act of 1915.

® Section 23(1) of the Act of 1920,

® Within one trade, this principle is practically identical with the
“ standardisation * referred to by Mr. Stockett in his Avbityal Determing-
tion of Railway Wages, and discussed by Herbert Feis in Principles of Wage
Settlement. ' The principle of standardisation is designed ta abolish
within a given area the multiplicity of rates paid for similar service by
‘the application of one standard rate for each occupation, minor differ-

ences in the nature of the work due to varying physical and other con-
ditions being disregarded ' (Feis, op. cit., p. 75).
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The: British Coal Mines (Minimum Wage) Act of 1912
provides another example of a legal instruction to fix Fair
Wages. In settling rates, regard had to be paid to the
average daily rate of wages paid to the workmen of the
class for which the legal minimum rates were to be settled.
Its object was to ensure that individual workers should not
receive less than the general rate because of * bad places
or causes over which they had no control.

A third wage principle was found in the early laws of
South Australia and Victoria. It was a principle which
laid especial stress upon the ability of employers to pay
a particular wage, and for that reason may be termed the
Principle of what the Trade can Bear.* In a later chapter.
the indeterminateness of this phrase will be examined.
Here it is sufficient to note that a body adopting this prin-
ciple would endeavour to fix wages which would not cause
any employer to give up his business. In a society where
the profits of the marginal employer were very small, this
policy would of course lead to fixing rates identical with
those arrived at by the free operation of supply and demand.
In fact an arbitrary selection among employers has been
made, and the principle has been modified into fixing what
the more reputable employers in the trade can bear. In.
this form it is found in the South Australian Factory Act of
1904, Section 4 of which stipulates that the Board ‘ shall
ascertain as a question of fact the average prices or rates of
payment, piece or time, paid by reputable employers to
employees of average capacity. The lowest prices shall
not exceed these.” The same principle was embodied in
the Factory Act of Victoria in 1903 and appeared in the-
first wage-regulating Act of Tasmania, but the practical
importance of the principle in various modified forms was,
as will be seen later, much greater than these examples of
its use would suggest.

In all the States which have so far been considered only
one basis has been prescribed. Several States, however,

IS

% This phrase has been addpted not because ~it is convenient—it is
indeed very clumsy—but because it is a phrase very generally used in the
same sense in which it is adopted by the wage-regulating authorities.
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prescribe more than one wage-regulating principle, and
these have sometimes been contradictory. Such conditions
are found in Massachusetts, New Zealand after 1918, Vic-
toria, South Australia and Queensland.? The same three
principles are involved, but the Courts or Boards are in-
structed to take two or more of them into consideration.
In Massachusetts each Board must * take into consideration
the needs of the employees, the financial condition of the
occupation, and the probable effect thereon of any increase
in the minimum wages paid.”* The Board of Trade in New
South Wales, which is charged with the duty of declaring
what shall be the living wage, was instructed up to 1922
when considering rural industries to * take evidence on the
condition of rural industries and their ability to bear addi-
tional burdens and the probable effect upon production,
and further [to] take such conclusion into consideration
and give effect thereto as far as is reasonable in making its
declaration as to living wages tobe paid to such employees ;
[it] may also, if it should think fit, refrain from making
such declaration in such occupation.” Under the 1922
Act, the Board, when making its wages declarations may not
fix a wage less than a living wage, but if it finds, sntzr alia,
that serious unemployment has resulted, it may refrain
from making an Award.®? Under the Industrial Arbitration
Act of 1921 the New Zealand Court had to take into con-
sideration the conditions affecting trade and industry, and
at the same time to fix wages which would enable workers
to maintain a fair standard of living. In Victoria the
Court of Industrial Appeals is instructed to * consider
whether the Determination appealed against has. had, or
may have the effect of prejudicing the progress, maintenance
of or scope of employment in the trade or industry affected
by any such price or rate; and if of opinion that it has had
or may have such effect, the Court shall make such alter-
ations as in its opinion may be necessary to remove or pre-
vent such effect and at the same time to secure a living
3 A double basxs is also prescribed for the Board of Trade in New South
‘Wales. ® Massachusetts Gemeral Laws, Chapter 251, Section 3.’

8 New South Wales Indusmal Arbitration Amendment Act, 1922, Sec
tion 11,

w.S, S
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wage to the employees in such trade or industry who are
affected by such Determination.’”

All these wage-fixing authorities have been instructed
to fix wages on the basis both of what the trade could bear
and what would be a living wage.* Sometimes the Fair
Wages basis and the Living Wage are together prescribed.
In Norway the rates for commercial employees are to be
fixed at such a level that ““ in view of the standing of the
persons affected, and the local conditions they are sufficient
to cover the cost of living and maintain the working capacity
of the said persons,” but “lower rates may be fixed for
workers without theoretical training or practical experience,
while the Central Council is to see that the rates fixed for
separate localities are in reasonable proportion to the rates
fixed in other localities”.* In South Australia also the
Boards and the Court must take into account a series of
facts similar to those enumerated in the Tasmanian Act of
1920, quoted above, but it is further provided that they
** shall not have power, as regards adult employees, to order
or prescribe wages which do not secure a living wage.” 4

All three bases are prescribed in Queensland. . According
to the Act of 1916, ** the samé wage shall be paid to persons
of either sex performing the same work, or producing the
same return of profit to their employer,” while *“ the Court
shall be entitled to consider the prosperity of the calling and
the value of an employee’s labour to his employer in addition
to the standard of living, but in no case shall a rate of wages
be paid which is lower than the minimum declared by the
Court,”’® .

i Law Relating to Factories and Shops in Victoria, 1915, 8. 175.

2 The Cave Committee in Great Britain suggested that Trade Boards
should aim at * giving protection to the workers in each trade by securing
to them at least a wage which approximates to the subsistence level in
the place in which they live, and which the trade can bear ** (Repor?, p. 28).

3 Sections 4 and 9 of the Act respecting a minimum wage for lower

‘ grade commercial employees. .

¢ It seems probable that this same mixture of Fair Wages and aLiving
‘Wage is intended in the British Columbia Act, which prescribes that the
Board shall fix a wage * proper in the occupation or industry in question,
and adequate to supply the necessary cost of living.” .

8 Section 8(i) of the Industrial Arbitration Act, 1916. Conflicting
instructions are also given in Austria and Czecho-Slovakia, where the
Boards bave to take into account the difierence in local conditions and

_the mutual competition of different areas in the branch of the industry.
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THE BASIS ADOPTED IN PRACTICE.

A survey of the principles which are laid down in the
relevant Acts of different countries gives, however, a very
inadequate picture of the principles which are adopted in
practice. It is quite clear for example that where no guid-
ance has been given the wage-regulating bodies have been
forced to evolve their own theories, while in others they
have had to choose between conflicting instructions. And
even when a single basis is prescribed it has on occasion
been departed from. The most important part of our in-
quiry therefore still remains. But in an attempt to discover
the working rules of the various wage-regulating bodies it
will be convenient to follow the classifications already
adopted.

WHERE NO LEGISLATIVE GUIDANCE IS GIVEN.

The most famous of all the wage-regulating bodies which
have been given no legislative guidance as to the principles
upon which wages are to be based is the Commonwealth
Court of Australia. The principles finally adopted by this
body are too well known to need detailed exposition. They
have been set out in considerable detail by Mr. Justice
Higgins, President of the Court from 1906 to 1920,! and the
widespread influence of the Harvester Decision (see below)
and the publicity which has been given to it, have served
to focus attention upon the theories governing Awards of the
Federal Court. '

The first president, Mr. Justice O’Connor, enunciated no
clear body of principles, but while not unmindful of the living
wage as an influential factor, he tended to emphasise the
importance of considering wages paid for similar work else-
where when attempting to attach a meaning to a “ fair and
reasonable ” settlement.® In 1go7 Mr. Higgins in his cap-
acity as President of the Court gave a decision under the
Excise Tariff Act of 1906, which subsequently governed the

1 H. B. Higgins, 0p. ¢if. An excellent account of the early experience
is givegl by Professor Hammond in the dmerican Economic Review, 1913, Pp.
259-286. . .

* Merchant Service Guild of Ausiralia (1 C.A.R, p. 27).
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policy of the Court.? The Act imposed an excise duty on
agricultural machinery equal to one-half of the imported
duty on such articles, but provided that it should not apply
to goods manufactured in Australia under conditions which
were declared by the President of the Arbitration Court to
be fair and reasonable. The Sunshine Harvester Company
applied for such exemption, and it was in deciding whether
the wages paid by the company were fair and reasonable
that the famous Harvester Pronouncement of 7s. a day as a
reasonable Living Wage wasmade. This sum was arrived at
by an examination of data which, compared with the material
placed before Committees of Inquiry at the present time,
must seem miserably inadequate.? The decision was epoch-
making. It was an interpretation by the President of the
Arbitration Court of the meaning to be placed upon
the phrase ¢ fair and reasonable wages”. Henceforth it
"meant a wage based upon * the normal needs of the average
employee, regarded as a human being living in a civilised
community.” Of more importance still was the translation
‘of that interpretation into concrete terms. The living
wage of 7s. a day was adopted by other wageregulating
bodies who were working under similar laws and who had
until the Harvester Declaration conducted no systematic -
inquiry into what was comprised in the term living wage.
The finding of 7s. a day was later confirmed by the President
by reference not only to his previous inquiry but also to
the Budgets of impartial investigators.? This sum was
henceforth-awarded as the basic wage by the Court, which
gradually took up the point of view that in no circumstances
would a lower sum be ordered—even when the inability of
a trade to pay it was proved.t The financial considerations
urged by employers soon caused the Court to differentiate

3 It was first adopted in Arbitration Court practxce in the Marine
Cooks Case (2 C.AR,, p. 53).

* See Chapter XIII p -303.

% Marine Cooks Case (2 CAR p. 53)- ’

¢ Higgins, op. ¢it., p. 7.. Cf. al “If a man cannot maintain his
enterprise without cuttmg down the wages which are proper to be paid
to his employees, at all events wages which are essential to their living,
it *would be better that he should abandon the enterprise,’ ** quoted by

Hammond, * Judicial Interpretation of the Minimum Wage in Australia,”
American Economic Review, 1913, p. 282.
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between the basic and the secondary wage, which last
would be affected by considerations of what the Trade
could bear, and the Fair Wages principle. In fact the
Court largely preserved the existing margin between the
skilled and the unskilled worker in any particular trade.
For a time the Court in practice, if not in theory, aban-
doned the Living Wage, for after xg11 prices began to rise
rapidly, but no corresponding increase was made in the
daily wage of 9s. During the war some adjustment was
made, but until 1920 it was not applied to the skilled
worker, whose position therefore in relation to the un-
skilled grew steadily less favourable?

The present policy of the Court has been set out in thirty-
three propositions by Mr. Justice Higgins, many of
which are mere detailed elaborations of the general prin-
ciples. Itisa policy of a basic living wage (still determined
by reference to the original 1907 decision) plus a secondary

- wage which is remuneration for * any exceptional gifts or
qualifications, not of the individual employee, but gifts or
qualifications necessary for the performance of the function,
e.g., skill as a tradesman, exceptional heart and physique
« . » exceptional muscular training and power, . . . excep-
tional responsibility.”® The living wage is under no con-
siderations to be reduced, but the secondary wage may be
modified if the economic position of any particular industry
justifies such a course, _

" In New South Wales the Awards of the Court were from
the earliest times accompanied by the reasoning which had
led to the adoption of a particular rate,® and it is thus pos-
sible to trace the development of a settled policy, stage by
stage, Originally the main care of the Court was to fix a
wage which the trade could bear, hesitatingly at first,$ and
later very explicitly. “. .. The first consideration of the

! Higgins, op. ¢if., P. 55. See also Merchant Service Gusld, 10 C.A.R.,
Pp. 214, 226. .

* Higgiuns, op. cil., p. 6.

% Except for the first few decisions. A From September 1902, however,
reasons were almost invariably given. Moreover, the reasoning was

‘much more elaborate and detailed than that which accompanied the

awards made by, e.g., the New Zealand Court.
¢ AR. {1903], p. 8; sbid.,, p. 525.
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Court and the vital consideration, is, Do the conditions of
the industry permit of an increase of wages?” ! In 1905
however Mr. Justice Heydon became President, and on his
first official appearance he outlined the policy of the Court.2
*He declared that the Court should as far as possible be guided
by those considerations which would have influenced the
parties under the old system. These considerations he stated
to be :the provision of a Living Wage ; the value of the work,
taking into account “ the degree of physical power, or of skill
- necessary in any particular occupation, the danger to the
workman, the unpleasant or pleasant nature of the work " ;
and ““ the degree of prosperity existing in the industry in
which the dispute occurs.” In other words, the Court was
to take into account the three principles already discussed,
—the Living Wage, the Fair Wage, and what the Trade could
bear. -In fact however it was impossible that equal weight
should be given to all three considerations, and the one which
finally triumphed was the Living Wage. This wage was to
be the irreducible minimum, and over and above this work-
ers might be awarded an extra amount fixed generally upon
the Fair Wages principle. The ability of the trade to bear
such wages was considered only in relation to this secondary
wage. This policy was continued by the relatively inde-
pendent Boards during the period 1908 to 1914, after which
date they followed the public declarations of the Court until
their work was entirely taken over by it in 1917. From 1914
onwards the Court has confined itself to the solution of the
problems involved in the application of these principles,
the chief being the manner in which the Living Wageis to be
adjusted to rising prices, and the margln that is to be allowed
to. skilled workers.

In New Zealand no principles regarding the basic wage
‘were laid down until 1918. It is therefore necessary to
examine the Awards and the reasoning which accompanied
themi in order to discover what rules were in fact followed
by the Court. At first little information was given, but from
the end of 1901 onwards the Court began to set out more

1 Mr., Justice Cohen in the Marble Workers' Award, A.R, [1905]), p- 219
* A.R. [1905], p. 308.
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and more adequately the considerations which influenced it.
In common with the Australian Courts, it began by making
a very conservative use of the powers. The majority of the
early cases consisted of disputes in the organised trades, in
which workers asked for increased wages, sometimes backing
up their claims by reference to the increased cost of living
or to the wages paid elsewhere, while employers urged the
inability of their businesses to bear additional wage bur-
dens.? As the Court had thus to deal almost entirely with
the more skilled and organised workers, the problem of the
relation of the legal wage to any recognised standard of living
seldom arose. Unless the economic position of the trade
rendered such a course undesirable, the Court tended to grant.
wages based upon the value of the workers concerned as
ascertained from the wages paid for the same or similar
work elsewhere. In other words, it aimed at awarding Fair
Wages except when it could be proved that such action
would lead to the extinction of all or a considerable part of
the industry. In such circumstances the Court invariably
abandoned its Fair Wages theories. Thus in 1g90oxr Mr.
Cooper, the then President, announced that the Court was
not * justified in so increasing the rate of wages as to destroy
or in a large measure cripple an industry upon which so
many workers now depend for their livelihood, and in which
so many individuals have invested their money.”? During
the next few years this same reasoning was often used by
the Court to justify a refusal to increase wages.? When
fixing a wage for the first time, however, if no question of
the ability of an industry to pay was raised, it justified its
awards by pointing out that the rate fixed was the same as

1 See the description of Mr. Broadhead, who was for three years a mem-
ber of the Canterbury Conciliation Board, and for seven-the Secretary
of the Canterbury Employers’ Association, in his State Regulation of
Labouy and Labouyr Disputes in New Zealand, p. 62.

2 The Thames Gold Miners’ Case, New Zealand Awards, Vol. III, p. 15,

8 e.g. Auckiand Iyom and Brass Moulders, Ibid., Vol. III, p: 84;
Auckland Seamen, Vol. 111, p. go; Wellingion Bookbinders, Vol. 1II,
P- 346 Canierbury Woollew Mills, Vol. 111, p. 50; Wasikato Coal Mines,
Vol. 1V, p. 99; Dunedin Seamen, Vol. VII, p. 50; Otago Coal Miness,
Vol. VIII, p. 38; Canterbury Saddiers, Vol. X, p. 349; Canterbury
Bryick and Tsle Workers, Vol, X1, p. 227 ; Canterbury Woollen Mills, Vol.
XIII, p. 177, and Christchurch Brass Finishers, Vol. X1V, p. 433.
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that paid for similar work in other parts of the State. In
this respect the Court seems to have been rather an equaliser
than a pioneer. In a very large number of cases a certain
rate had already been agreed to by employers and workers
in a particular district either voluntarily or in a Conciliation
Committee, and the Court did no more than extend to
workers in other districts the same conditions. Even when
the less well-organised and lower-paid workers came before
.it the Court made little attempt to do anything but fix the
rate generally paid elsewhere for the work under consider-
ation. Mr. Justice Sim, President of the Court from 1907
to 1914, is an interview! stated that the underlying principle
was that of a Living Wage to the unskilled worker. It
was assumed that 8s. a day was a sufficient wage, and
this rate was invariably fixed in the absence of proof of
special circumstances. In practice however no attempt was
made to analyse what was meant by a Living Wage, or what
items the 8s. a day was supposed to cover. When any
reference was made to the cost of living, it is clear that the
Court was not concerned with whether the wage fixed did
or did not afford an adequate Living Wage ; the award of
higher wages when the cost of living in a certain district
was higher than elsewhere was merely a necessary part of
its attempt to secure that as far as possible the same real
wages should be paid for the same service.2 The 8s. a day
seems to have been chosen because it was the rate generally.
paid by non-sweating employers to unskilled workers, and
probably because it compared favourably with the 7s.
adopted by the Australian Federal Court. Over and above
this wage the Court allowed about 25 per cent. more for
skilled work, the exact amount of the margin depending
upon the degree of skill and the economic and other con-,

t Reported by Professor Hammond in the Quarierly Journal of Ecom-
omics, Vol. 31, p. 426. Professor Hammond’s article gives a full account
of the early theories of the New Zealand Court. .

# See, for example, the Southland Cariers. Awards, Vol. 111, p. 691 ;
Vol. VIII, p. 340, etc. In some cases, however, the Court did indicate
that it was thinking of a Living Wage rather than a Fair Wage adjusted
from place to place on account of the different price levels. These were
the Pori Elizabeih Coal Miners, Vol. XV, p. 534, and Southland I'smbey
Yards, Vol. VI, p. 415, and Canterbury Farm Labourers, Vol. IX, p. 526.
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ditions of the particular industry. While it ‘thus did not
award a basic wage bearing a fixed relation to an ascertained
standard of living, it did take account of variations in the
general level of prices, and in 1912 and 1913 when prices
began to rise rapidly it gave increases in wages which allowed
workers substantially to retain the same real wages as they
had previously received.

The outbreak of war in 1914 was followed by a temporary
suspension of the work of the Court, which announced that as
far as possible it would refrain from hearing cases until con-
ditions became normal or until it was evident what effect
the War would have upon the economic life of New Zealand.
In March 1915 it was clear that the Dominion as a whole
was singularly free from ill effects, and as employers had
refused to make use of the Conciliation machinery since the
Court’s 1914 Statement, a new Declaration announced that
cases would again be heard and that the inability of parti-
cular industries to bear additional burdens would be taken
into account as previously. The rapid rise in prices had the
same effect as elsewhere. It forced the Court to pay much
more attention to the cost of living factor, and finally led
it to differentiate the lowest grade or‘ Living Wage worker’
from the more highly paid man, and to adopt a different
policy for each. With regard to the former the Court
finally and openly adopted a Living Wage standard and the
exact amount was stated. In June 1915 it justified an
Award given to the Auckland and Suburban Dairymen on
the ground that it ensured every worker a reasonable Living
Wage,2and in the Wellington Marine Cooks’ and Stewards’
case referred to the wages paid as being “ considerably
below reasonable living wages according to the standard
- usually adopted.”® Later in the same year the Court, in
spite of a plea of inability to pay on the part of employers,
.awarded the lowest-paid employees of the Wellington District
Flax-mills an increase of wages on the ground that their
existing wage was ‘ inadequate to provide them with a

3 War Statement, March 26, x§1 5. Baok of Awards, Vol. XVI, p. 27.
* Awayds, Vol. XVI, p. 150.
* lbid., Vol. XVI, p. 270.
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reasonable living wage.”* The most. important decision
was given in April 1916, when in making an Award for the
Northern Industrial District Builders’ Labourers, the Court.
again stressed the importance of providing workers with a
reasonable Living Wage, and stated definitely that for this
purpose they should be paid 1s. 34. per hour or £2 12s. per
week,2 By the end of 1918 the policy of the basic Living
-Wage had become so far accepted that when it was proved
that many of the Inagahua gold mines were working at a
loss and that an increase of wages would certainly close
them down, the Court stated its policy thus: “If an
industry cannot pay workers a reasonable living wage it is
in the interests of the community that it should cease oper-
ations ”; if its continuance was of national importance the
situation should be met by a subsidy.?

The old Fair Wages policy of the Court still contmued
and when Awards expired.it was easy for all industries to
obtain the same basic Living Wage. But there was as yet
no means of reopening an Award during its currency save
by agreement of the parties. The higher paid workers were
dealt with in the same way as previously.4 The Court
granted certain increases in the wage either because the
cost of living was now greater, or, more frequently, because
similar wages had already been awarded in another district,
or in a similar trade by agreement, or on the recommend-
ation of a Conciliation Council.® The ability of the trade

1 Awavds, Vol. XVI, p. 424. See also Auckland Foremen and Packers,
Vol. XIX, p. 51I."

3 Ibid., Vol. XVII, p. 130.

'3 Ibid., Vol.”XIX, p. 1055. Compare the same conclusions reached in

- New South Wales and South Australia, infra, pp. 280 and 291.

4 je., by awarding wages equal to those paid for similar work else-
where, the Court holding that ‘“ nothing is more likely to cause unrest
and dissatisfaction than a difference in the wages of workers in the same
industry in adjacent districts.” Norih Canterbury Timber Yards, etc.
Awayds, Vol. XIX, p. 636.

5 Cf. Wellington Private Hotel Workeys, N.Z. Book of Awards, Vol.
XVI, p. 21; Otago Metal Workers, ibid., p. 349; Wellingion Laundry .
Employees, Vol. XVII, p. 276 ; Dunedin Pamms. tbid., p. 681 {although
in this case the Court had regard to the wage paid in the majorsty of
districts and not in one particular area where special circumstances had
led to the payment of a much higher wage) ; Northesn Disirict Aevated
Waters Employees, ibid., p. 1381; Auckland Tallymen, ibid., p. 1387;
S. Auckland Engine Drwsrs. thid., p. 1392 ; Dunedin Elecmc Workers,
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tobear a particular wage was an important factorin regard
to these secondary wages, the Court taking up the point of
view adopted by the Australian Courts that increases in
prices or bad economic conditions were burdens to be
shared by all, but that the lowest-paid wage-earner was
least likely to be able to support them and therefore should
be relieved as far as possible. Accordingly it often refused
an increase to the higher-paid workers but gave it to the
lower grade employees.! 'When giving increases which were
justifiable only on grounds of increased cost of living, the
Court preferred to adhere to the old basic wage, and to give
a war bonus, rather than to embody the increase in a new
minimum wage. :

By 1918 therefore the Court had arrived at a wage
policy essentially the same as that adopted by neighbouring
Australian tribunals. It fixed a wage for the unskilled
worker which was based upon a roughly ascertained standard
of living and which was obligatory upon all employers
irrespective of their ability to pay. Above this level, wages
were to be fixed by reference to the skill of the worker, the
conditions incidental to his work, the wages paid to similar
workers elsewhere, and the financial position of the industry.
From 1918 onwards the State prescribed a new basis
which will be dealt with later.?

Only one statement may be made with any -certainty
respecting the wage-fixing policies of the British Trade
Vol. XVIIIL, p. 155; Invercargill Tr.amway Employees, Vol. XVIII, p.
1189 ; Otago and Southland District Tinsmiths, ibid., p. 1227 ; Auckland
Provincial Hotel Workers, ibid., p. 1275 ;' Wellingion Grocers' Assistants,
Vol. XIX, p. 80; North Canterbury Timbey Yards, etc., ibid., p. 636;
Inveycargill Buichers, ibid., p. 683. :

1 Cf. the Inagahua Gold Miners,Vol. XIX, p. 1055; Wellington District
Flax Miil Employees, Vol. XVI, p. 349 ; Dunedin Soap and Candiemakers,
tbid., p. 460 ; Imagahua Gold Dredging, ibid., p. 550; Otago Provincial
District Retasl Soft Goods Trades, Vol. XVII, p. g410; General Male Boot
Obperatives, sbid., p. 447; Ohinemuysi Gold Mines, ibid., p. 954 ; Canter-
bury Dyivers, ibid., p. 1120. In one case, Wellington Saddleys, Vol. XVII,
P- 481, the Court, although the Industry was not expanding, saw no
reason why the wages should not approximate to an equality with those
in other trades, while it made a new departure in the Ngahauvanga Slaugh-

_fermen (Vol. XV1], p. 966), when it declared that workers should to some
extent participate in the increased prosperity which the War had brought
to the industry.

! See p. 293.
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Boards. It is that practically each Board has a different
" policy, which is very seldom as clear-cut as those we have
so far considered. There is for example no accepted Living
Wage doctrine as in Aupstralia. Unlike the Boards in New
South Wales those in Great Britain have never made more
or less elaborate inquiries into the cost of living, and then
used the sum so found as an irreducible minimum. No
Board has ever proclaimed that if its members could not pay
a Living Wage they had better retire from business. And
there is no reason why it should. It represents the trade
itself, the ordinary members, probably because of their
numerical strength,* play a much greater part in the delib-
erations than is elsewhere the case; and both employers
and workers are alive to the importance of maintaining
the existence of the trade. Moreover, in Great Britain there
is no central Court of Appeal which has been forced to
elaborate a set of principles to which the Boards must
largely conform. The Minister of Labour to whom Deter-
minations are submitted before publication does not hold
public hearings, and more attention has usually been paid
by him to the effect of the award upon employment and
upon the flow of labour as between trades than to the ade-
quacy of the wage to maintain a reasonable standard of life.
The Boards have dominated the situation. The cost of
living is certainly considered from time to time, but not as
a basic factor.? That is to say, wages may be altered be-
cause of changes in the cost of living, unaccompanied by
any inquiry as to the adequacy of the basic wage to support
a reasonable standard of living. This distinction between
a 'wage which varies with the cost of living and one which is
based on the cost of living is of great importance, but is
frequently overlooked.

Much more important is the principle of what the trade
can bear. From the evidence of the various chairmen and

1 Compare, for example, the average membership of a British Trade
Board with that of the Australian Boards, e.g. 2—4 trade members. Even
in Victoria the maximum is xo.

% See the evidence of Professor MacGregor before the Cave Committee.
“ I-do not think that any fixation has taken place solely with rega.td to
the cost of living.” Question 10,858,
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Government officials before the Cave Committee, it is appar-
ent that this is the fundamental consideration. It was
indeed suggested by several witnesses that the action of the
legislature in prescribing the fixation of wages, trade by
trade, necessarily implied that this factor of ability to pay
should be paramount.! The meaning attached to the term
“ trade ”* varied considerably, as will be seen later, but if it
was decided that the trade could not bear a particular rate,
arguments based upon the cost of living or the wages paid
in other trades were unavailing. The weight given to this
latter factor varied from Board to Board. According to Pro-
fessor MacGregor, it received some slight attention,* while on
the other hand Mr. Addington Willis declared that the Boards
of which he was a member always had regard to the rates
prevailing in other industriesin the district.® Itis probable
that both this factorand that of the cost of living were used
to determine, within the limits of what it was thought the
trade could pay, the particular wage to be fixed. The char-
acter of the deliberations of the Boards is well described in
the evidence of Sir A. Hopkinson in describing the procedure
of the Cotton Waste Board.*

1 See Evidence of Mr. Wolfe before the Cave Committee—Question 03
onwards. *“ My, Layton: Am 1 right in assuming that you say that
the Board did not set itself to fix a rate which could bring the level up to
that of other trades, but that it would be based upon what its own trade
could bear ?—Yes, clearly on what it could bear.

My. Layton: In spite of the definition in the Act ?—In spite of the
definition, but you have to allow for the fact that it was legislating trade
by trade, and that in our view indicated that it meant that you had to
take that into account.” Seealso the Statement of Prof. Baillie on p. 842,
MacGregor, Question 10,859; Lowden, Question 10,157. In replying
to questions relating to differential district rates, it is clear that the wit-
nesses always thought in terms of a difference because of differing frads
conditions rather than because of a differing cost of living. See Sir A,
Hopkinson, Questions 10,615, 10,616, 10,628, 10,629 ; Mr. Pascall, 6,764, etc.

* Cavs Committee Evidence, Question 10,861. “ So that you have con-
sidered both subsistence and the state of the trade ?—And the risk of
the trade, say in aerated waters, and the skill of the trade.

® Ibid., p. 795.

8 Ibid., Question 10,612. Compare also the evidence of Mr. Wethered,
in his statement on p. 812: * While no definite principles have been
adopted, there are certain factors which are always in the minds of the
. fBoardu when considering a rate. These factors may be summarised as

ollows i :

(x) The cost of living index figure ; )

(2) The character and economic position of the industry concerned ;
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“We consider the fact of the cost of living; we consider
the rates which are paid in similar employment as near as may
be, and all the elements of the case; and then the parties talk
it over, and in the result after talking it all over together, we
have in that case arrived at what we thought was the fairest
minimum rate - ultimately adopted by agreement between
employer -and employed. Then afterwards, when the index
figure of the cost of living which had been one element in the
case, fell very largely, the point was raised again and the wages
have been reduced not exactly in the same proportion, but to
some extent owing to the cost of living having been reduced,
and also owing to the fact that the trade, instead of being pros-
perous and well able to pay, had become exceedingly unpros-
perous. Both elements came in. ... .

Thus although different weight is given to them by differ-
ent Boards, the original three comsiderations which have
been found elsewhere are also the most important factors
taken into consideration in Great Britain.

In Alberta, while it is stated that the Determinations
generally represent a compromise between the views of the
interested parties,® the same principles play an important
part. For example, in 1923, when the wage was reduced
from $14 to $12-50 because of the competition of Manitoba
and the Eastern Provinces, the Board emphatically declared
that “ in arriving at this new minimum the question of a
living wage was carefully considered, and the Board believe
that the principle generally supposed to be involved in fixing
a minimum wage, i.e., the provision of a hvmg wage; has
not been lost sight of.”’2

In Czecho-Slova.k1a, where no instructions are given to

(3) Wages paid in other comparable trades;

(4) The nature of the work, and the degree of skill or experience required
for its adequate performance

(5) The relation in which the class ‘of workers concerned stand to other
workers in the industry or fo comparable workers in other industries ;

(6) Whether the workers are customarily piece-worlkers or time-workers ;

(7) The capacity of the industry to pay the rates proposed.

These factors are, however, applied rather as tests of the adequacy
or otherwise of the figures proposed, than as strict determinants.”

Substantially the same thing is said by Professor Baillie in his Sta.te-
ment on p. 842.

} Canadian Labour Gasetie, February, 1925, p. 96.

3 Ibid., July, 1923, p. 560.
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the Council, the “ wage is fixed by a compromise between
the parties.”’?

WHERE THE LIVING WAGE IS PRESCRIBED BY LAw.

Although in the United States of America the wage-regu-
lating laws require that wages should be based on the cost
of living to women workers, the Boards have found in prac-
tice that it is difficult to resist the arguments of-employers
respecting the ability of the trade to pay a particular rate.
In accordance with statutory requirements, all the central -
bodies commence proceedings by an inquiry into the cost of
living of women workers in the trade concerned and into
the wages actually being received by workers. This inform-
ation is ‘‘ taken into consideration ”* by the Wages Boards.
What exactly this phrase implies it is difficult to say. More-
over, the practice of different Boards varies, Sometimes
the figures of the Central Authority are accepted, sometimes
the members of the Board collect data respecting the desir-
able Living Wage. In either case the presentation of the
figures is followed by a long discussion as to how close an
approximation to this rate is possible without ** injuring the
industry.” In other Boards the discussion ostensibly turns
on the technical question of what exactly is the cost of living
in the particular trade. Both sides will present budgets
and usually the variation between them will be consider-
able.® 1In fact the figures will not be really scientific budget
estimates but bargaining figures, and the real discussion
turns on what employers say they can afford to pay and
what workers, taking into account the attitude of appointed
members, declare they are prepared to accept. Where a
sacrifice is necessary, the victimis usually the Living Wage,
although the fact may not be admitted in so many words.
The Board may for example declare that the Living Wage
is $12.50 when workers had claimed $13, instead of saying

} Letter to author, from the Minister of Social Welfare, September 16,

1925.

® In the District of Columbia, for example, the original estimates in
the Laundry trade, 1920, were $12.04 (employers) and $19.88 (workers)
per week. Third Annual Report of the Minimum Wage Boayd for year
ending Decemnber 31, 1920.
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that the Living Wage is $15 but the state of the industry will
not allow a wage of more than $12.50. Even when the cost
of living as first suggested by the Commission or some mem-
ber of the Board is adopted, it is usually only because inquiry
has previously shown that it is well within the capacity
of the trade to bear it.1 Yet it would be wrong to assume
that the Living Wage is a negligible factor. It undoubtedly
gives both parties a point d’appui, and prevents the fixing
of ridiculously low rates. Moreover, if both parties fail to
agree the decision will lie in the hands of the appointed
members, who, as non-trade experts, are likely to allow
much weight to the considerations underlying the con-
ception of a Living Wage. And it must not be forgotten
that behind the Wages Board is the Central Commission
with very real powers to intervene when it is not satisfied
with the rate fixed by the Wages Board, which is technically
merely advisory.? ‘ ’

} The position in the different countries is shown in the following typical
comments upon the Orders fixed. In the District of Columbia the wage
in the Printing and Allied Industries was not * a scientific determination
based entirely on facts, but rather a compromise of opinion between the
two groups, modified as it may be by the opinion of the representative
of the public ” {Second Annual Report of the Msnimum Wage Board, year
ending December 31, 1919, p. 18] ; in California the first tomato rates
which were fixed were low because the employers claimed inability to pay
[Bulletin of the Bureaw of Labour Statistics, No. 285]. In the telephone
and telegraph trade in Texas an agreed living wage finding of $13.60
was reduced to $12 in the final order because employers urged that. the
higher rate was a threat to the industries of the State ; in Minnesota “ the
cost of living is not the real factor under discussion. The wage of $12
now in force . . . was settled upon as a compromise® [Letter from the
Superintendent of the Division of Women and Children, Minnesota Indus-
trial Commission, August 5, 1924]; in Wisconsin a rate of 22} cents
was reduced to 22 on the strength of employers’ arguments {Industrial
Commission of Wisconsin, Biennial Reporé, 1918—20]; in Arkansas, the
Order for the Mercantile Industry in Fort Smith fixed a rate of $13.25
“ having regard to financial conditions and the probable effect thereon
of an increase in the minimum wage paid.” The reader who wishes ta
pursue in more detail the victory of the trade over the living wage will
find ample material in the analysis of the various Orders contained in the
B.L.S. Bulietin No. 285. -

* Although it usually adopts the recommendations of the Wages Board
(see Chapter IX, p. 216), the Commission does intervene when the °
wage recommended iS obviously below the generally accepted living wage
standard. Thus in 1920 the Laundry Board of the District of Columbia
recommended a minimum of $14.50 at a time when the awards in other
trades, based on living wage estimates, were 16-50. The Commission
referred the rate back to the Board which finally raised the rate slightly
[Annual ]Repon of the Minimum Wage Board for year ending December
31, 1920},
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In Canada, the Living Wage, where it has been prescribed
by law, seems to have been more closely adhered to than in
the United States, although here too it is uncertain how far
the sum which has been declared a Living Wage is lower than
it otherwise would be on account of representations regard-
ing the ability of various industries to bear a particular wage
burden. In Manitoba, there was and is still much contro-
versy as to what constitutes a Living Wage, but *“ when
making its findings, the cost of living was the big factor
which guided the Board.?

In Saskatchewan the wage often bears but a slight rela~
tion to any rigid and scientifically ascertained Living Wage.
* It is in principle founded upon the capacity of the industry
to pay, checked by the cost of living, and allows for the
bargaining power of labour to obtain an increased value
for services rendered in production and therefore [is] in the
nature of a comprom:se between the parties.”?

The Living Wage in West Australia and New South Wales,
since it has been prescribed by law, has been more strictly
adhered to than in the United States. The adoption of a clear
dividing line between the primaryor living, and the secondary,
wage, has made it possible for the Courts firmly to refuse to
give any weight to the ability of an industry to pay when
the Living Wage is under discussion, while at the same time
taking this factor into account when fixing the secondary
wage.

Fora long time the pnnc1ple was not called in question,
for at least im New South Wales the declared Living Wage
approximated to the current wage then being received by
unskilled labour. It was during and after the War that the
real test came, when prices first rose rapidly and later
slumped. In this State the sanctity of the Living Wage
was confirmed ? in 1919 and this attitude was maintained
until 1922, by which time the full effects of the trade depres-
sion were being felt. In the October of that year the Broken
Hill Proprietary Company applied for a reduction in wages

1 Letter from the Secretary of the Bureau of Labour, June 5, 1925.

'® Letter from the Commissioner, Saskatchewan Bureau of Labour and
Industries, September 3, 1025.

8 In ve Ferries (Port jackson and Newcastle Award),A.R. {1919], p. 137.
w.s, , T
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on the grounds that it was making no profits, and reductions
were at first allowed, but on appeal the full Court held
that no such reductions should have been made, and inti-
mated that if it was impossible for the works to continue to
exist and pay a Living Wage,and if it was felt to be of national
importance that they should continue, “ the workers should
not be called upon to pay for the benefit of the community,”
but the cost should be met by a subsidy out of the proceeds
of taxation? Thus the Living Wage as a bed-rock basis
remained sacrosanct. Nevertheless as a policy applying to
all wages it proved madequate and had to be supplemented
by other principles in fixing the secondary wage.

WEERE FAIR WAGES ARE PRESCRIBED BY Law.

Instructions to fix Fair Wages, as previously defined, have
usually been followed more closely than instructions to
fix wages on the Living Wage principle; probably be-
cause .the basis itself approximates to that unconsciously
adopted in unregulated industry, and because the principle
allows of a wide variety of interpretation. In France, where
it will be remembered that the Committees were instructed
to fix wages for home-workers equal to those paid for similar
or comparable work in factories, the high prices during the
War led some of the more active Committees to question the
adequacy of the factory wage and to fix wages which bore
some relation to the increased cost of living. These efforts
were, however, promptly suppressed. The Minister of
Labour directed a special Circular to the Committees point-
ing out that the customary wage of the district was to serve
as the only basis, and that no other consideration was to
weigh in fixing the legal wage.® Appeals against Awards
. which disregarded the narrow basis fixed by the Act were
always successful.t¢ The number of active committees was

X In re Steel Works Employses (Brokem Hill Pyoprictary Company)

Award, AR, [1922], p
: In ve Steel Employus (Brokm Hill Proprietary Award), A.R. [1923].

Pt L4 Cu'cular dated ]a.nnary 12, 1917.
¢ See my paper on “ The Munmum Wage in France,” Economica,
November 1923, p. 242. . )
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very small, and in the majority of Departments the original,
and often the only, wage fixed conformed to the limited
requirements of the Act.t

Little information is available as to the extent to which the
Tasmanian Boards take into consideration all the matters
mentioned in the Acts (see page 261), but it is significant
that a suggestion to set up a central body on the lines of
those in other States to declarea Living Wage was rejected.
It seems probable that in fixing wages the Boards do in fact
look to the value of labour in other occupations as a guide.
The same is true of Victoria, although the existence of a
Court of Industrial Appeals, which is officially supposed to
be guided by the two principles of the Living Wage and the
ability of an industry to pay, ensures that to some extent
these two factors are taken into consideration, Mr, Murphy,
the Chief Inspector of Factories, sums up the position in a
footnote to the Act of 1915, where he says (and it is obvious
that he is not so much laying down instructions as sum-
marising the operation of existing principles) :

* It is the duty of Wages Boards in fixing a minimum wage,
and the Court of Industrial Appeals in reviewing their decisions,
not to fix the very lowest amount reasonably consistent with
existence, but to take the current wages and ascertain what
evil exists under that wage, considering the various surround-
ing circumstances, and then to fix a fair amount. ' The circum-
stances to be taken into consideration in fixing a minimum wage
must be of a permanent character. The current wage will not
be altered for some mere passing temporary or fluctuating
cause, such as the operation on the cost of living of a proposed
tariff which is being considered by the Legislature at the time..
No change should be made in the determination of the Board
or the Court, unless on some ground which may reasonably be
considered as permanent, or at least likely to last for some con~
siderable time, ’

*“ Wages should not be increased in a particular trade where
they compare favourably with the wages paid in all other trades
isn the State, and with those paid in the same trade in other

tates. ’ .
* The Court will not make alterations of any sort in industrial

2Tt s at present impossible to say how far the German Boards have
adhered to their jnstruction to fix wages not lower than those paid for
simjlar work in other localities,
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conditions without substantial proof of the existence of some
evil, and changes will not be made out of mere benevolence
upon conjecture founded mainly on hearsay evidence.”

In those American States where the payment to minors
of ‘“reasonable” or ‘ suitable” wages is stipulated, an
analysis of the Orders which have been published indicates
that the meaning attributed to these two adjectives is
similar to that placed upon the word * fair " in the phrase
*“ Fair Wages.”” That is to say, the Boards take into account
the opportunities provided by the trade, the possibility of
discharge at the end of the period of learnership, the rates
paid for similar work in other trades, and all other condi-
tions likely to affect the desirability of the job, and hence
the flow of labour into it.! For minors’ wages cannot be
fixed without regard to the future labour requirements of
the trade, and it is clearly impossible to know whether a
wage is acting as an adequate attraction or deterrent to
juvenile labour without considering the wages paid in other
trades. . .

In Ontario the Board is instructed to intervene when
wages of any class of employees are inadequate or unfair.
In fact, however, the “ wage fixed is a living wage ‘set along
the line of decent subsistence,” and no attempt is made “ to
directly raise wages in any general fashion.”*

WHERE THE Law REQUIRES THAT WAGES SHALL BE BASED
ON WHAT THE TRADE CAN BEAR.

~ Very few States have instructed their wage-regulating
bodies to be guided solely by considerations of what the
trade could afford to pay, and in the few cases where this
rule has been adopted, the ability of one section only of

t Compare the second fundamental principle enunciated by Justice
Heydon in New South Wales in 1905 [A.R. 1905, p. 308]: ‘* the Court -
must keep it [the principle of supply and demand] carefully in view and
must apply it so far as it can obtain the necessary information.” He then
enumerates factors such as skill and other conditions of the occupation
** being circumstances which would probably affect the readiness of the
labourer to enter on the employment, and which wo