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• .... on til ...... ndm.nts 0' the I.ngal T.nancy Act, 1885, mad. by the 
. .... .... Inl Acta IV .'1828 and II 0' 1830 by Ral M ••• Gupta Bah"ur. 

J CORRECTION SLIP. 

/Page 27, line 14, omit the words within brackets, viz.," court-fee 
~ 12 annas ". 

Page 28, line&" 34-35, Jor words "The court-fee required ......•• 12 
annas and" read .. No court-fee is required (ttide notification 
No. 7878 L.R., dated 22nd June 1931, under section 35 of the Court Fees 
Act, J870), but". 

Vi»age 29, line 13, omit the words .. with one court-fee stamp of 12 
ann,.-". 
VPa.re 30, line 29, omit the words 4. with the U8Ual court-fee of 12 
annaa'~ 

viPage 31, linea 35-36, omit the words "and shall bear a lourt-fee 
stamp of 12 annas." 

Gratil. 

B. G. Pleaa-1934r-35-8026E-300. 



Introductory. 

The BeDgal Tenancy Amendment Act of 1928 marks an importallt 
stage in the history of tenancy legislation in Bengal. The unsatisfue
tory part8 in the Act of 1885, noticed even at that time, were-

(1) absence of adequate protection for the under-raiyats; 
(2) absence of provision for transfel'S by raiyats, although s\ll~h 

transfers were even then very numerous; and 
(3) absence of any simple procedure for realisation of arrears of 

l·ent. 

It was mainly with a view to improve the law in these respects that 
a special representative committee was appointed in 1921. It was 
presided over by Sir John Kerr with lIr. F. A. Sachse, C.l.E., I.C.S., 
then Director of Land Records, as Secretary. There were 19 members 
in the committee including eminent lawyers and representatives of 
landlords and tenants. The report of the committee, together with 
a Bill to amend the Bengal Tenancy Act, was published in December 
1922 to elicit public opinion. As a result, a very large volume of 
lIpinions wa's received by Government, and these opinions were 
l1umined in detail in the Revenue Department. The draft Bin was 
U!,)dified at places and the modified Bill was introduced in the Legis
lative Conneil by the then Revenue Member (late M'aharaja BahadUl 
or Nadia:) in December 1925. The Council referred the Bill to a 
Select Committee, but that committee made some so very drastic 
changes that Government were unable to adopt in toto the Bill as 
revised by it. Another special committee was accordingly appointed 
to further examine the Bill. It was presided over by Sir N. R. 
Chatterjee, e.t:-Chief Justice of the Calcutta High Court, who later 
on acted also as Member in charge of the Revenue Department. The 
Bill as revised by this committee was then introduced in the Legislative 
Council on 7th August 1928 by the Hon'ble Revenue Member, Sir P. C. 
Mittel'. 

2. No legislation in Beugal since the ilitroduction of the Reforms 
evoked so much wide-spread interest as the Tenancy Amendment Bill 
of 1928. The Swarajists who had otherwise kept aloof from the Council 
attended in full strength and contributed very largely to the lively 
debates which lasted f01' about one full month. Altogether 1,343 amend
ments were tabled, and the members of the Council grouped them
selves into several' definite parties, viz'i, the Swu'rajist party, the 
l'r!lja party, the landlord's pa~y ~nd the Euro,r.ean group. . Several 
prIvate amendments were carrIed In the CounCIl and the BIll thus 
am~nded was ultimately passed by it on 4th September 1928. It 
received the assent of the Governor-General on 14th December 1928 
and was published in the "Calcutta Gazette" on 21st February 1929. 
A small supplementary amending Act was passed in 1930 (Bengal 
Act II of 1930) mainly to rectify certain formal <lefects. 

3. The most impOrtant change introduced by the Act of 1928 
was that with regard to under-raiyats. Under the Act of 1885 the only 
protection provided for the under-raiyats was really that their rent 
could not be enhanced by more than 50 per ~ent. of their lan/llord's 
rent. He might acquire a right of occupancy if there was a local 
custom for his acquiring such right anywhere, but as the burden of 
proying such custom lay on the tenant. he was really left without 
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any pro~ection. against arb~trary evictiot;t. To quote from the speech 
of Hon ble Slr Stual't Bl\Yley when' lDtroducing the Select Com
mittee's report and the Bill in February 1885-

P'This class (the under-raiya.ts) we have left a~ in the intermediate 
~il~ No. II, with only the nominal protection of a fractional 
limlt above the head-rent beyond which the lessor cannot 

. recover in -Court. This is, to my mind, the 1ll0&t unsatis
factory part of the Bill, but the committee were unable to 
afford to under-raiyats any real protection without subvert
ing tire customs and traditions attaching to the status. So 
long as they were liable to arbitrary ejectment, there can be 
no protection against arbitrary enhancement, and the pro
tection afforded by the Bill can in practice only refer to arrears 
of rent. With the right to eject, the lessor will always 
prefer this method of attaining his object to that of a suit 
in Court, so that the protection, as I said, is nominal. In 
fact the onl~' practicable method of protecting them would 
be by giving to under-raiyats sub-occupancy rights against 
the lessor, of the same- nature though not necessarily of the 
same degree, as the occupancy raivat has against the tenure-
holder above him." • 

But, he continued to observe---

"no such plan would, at the present time, be favourably reeeh'ed, 
as it is contrary to existing custom ana is in that sense justly 
condemned as revolutionary. Moreover the question is not 
at present of serious importance, though as population in
creases it is likely. to become so j but I wish to say that in 
regard to the under-raiyat I dC!; not think the Bill can be 
considered to be in any way a final settlement of the difficulty, 
and the next generation will probably have to reconsider his 

. position." I 

This prophecy proved perfectly true: and when the Hon'ble )Iaharaja 
v of Nadia. introduced his Bill in 1925 he had to observe that this class 

of tenants, the weakest in the chain of tenantry, who from their 
position deserved most the care of the legislature, had been reduced 
to no better than mere "serfs and slaves." The statistics obtained 
from the cadastral operations which had been completed in most of 
the districts in the Province, showed that the number of this class 
of tenants was very considerable and was steadily increasing. In 
Jessore for instance their number was about 9 lakhs-quite as many as 
the asli raiyats themselves. 

4. The Select Committee to whieh the Bill of 192f. was referred 
was not however disposed to give substantial right to the under-raiyats; 
but this view was not accepted either by the Special Committee of 
~ir N. R. Cp.atterjee or by the Legislative Co~ncil when it passed.the 

... ·law eventually in 1928. Under the new &echon 48C an under-raiyat 
who has held the land for 12 years or has a homestead on it cannot 
be ejected merely on the ground that the term of his lease has expired 
or that the lahdlord has served him with a. notice to quit. Other 
under-raiyat~ also cannot be ejected unless the landlord requires the 
land for his own uee. 



o. As regards the rent of under-n.Uyats, the initial rent has been 
left to agreement (section 48), but the rules for subsequent enhance-

. ment, though much improved, are still, in the opinion of many, not 
quite satisfactory. Such enhancement may be made, as in the case 
of occupancy raiya~s, either by registered contract or by suit. But 
there is hardly any justification to put the J,?6rmissible rate of con
tractual enhancement as high as 4 annllS pet rupee of the previous 
rent when it is only 2 annas in the case of occupancy l'aiyats. The 
reasons which justify such periodical enhancement of rent are the 
same in both cases. The proportion of one-third of the average gross 
procluce as the money rent which the Court may allow in an enhance
J1lent suit, is also high-higher than any traditional proportion fairly 
leviable frQIU the cultivator of the soil. Half the value of the gross 
_produce is generally estimated as equivalent to cost of cultivation, 
but it is often higher if the cost of plough, cattle and manure and the 
eost of maintaining the cattle and the risk of casualties amongst 
them be properly taken into account. A rent of one-third of IJross 
produce to be paid in all years would leave very little margin for 

. profit, and is almost the rack-rent. However it is the maximum and 
the Courts have discretion not to adgpt the maximum unless it appears 
fair in the circumstances of any particulav case. 

6. Tlie right of transfer allowed to the occupancy raiyat has 
not been extended to the under-I:aiyats, and the only means by which 
he can raise money in time of distreas is a usufructuary mortgage 
o! his land. Such mortgage can again be only a complete usufruc
tuary mortgage and the maximum time within which both the prin
cipal and the interest must be paid up is 15 years. The amount which 
an under-raiyat can thus secure at say 10 per cent. compound interest, 
is about one and a quarter of the average gross produce of his land 
in a year. ~ If he carries with him the liability to pay the rent the 
amount may be about three and three-quarters of the average g'l'OSS 

produce; but there is a restriction that the mortgage shall n&t be ' 
binding on the landlord, e.g., in the event of a reni-sale, and this 
increases the risk of the mortgagee and therefore affects the amount 
which he will be prepared to advance. 

7. On the whole the amendment o.f 1928, though a considerable .' 
improvement on the previous law, caunot be said to. be yet a final settle
ment of the difficulty about under-raiyats, and to quote the words of 
Hon'ble Sir Stuart Ba)lley, the next generation will probably have 
again to reconsider the position. . . 

8. The next important change is with regard to. the questio.n 
o.f transfers by raiyats. The original Government Bill of 1883 con- ( 
tuined propo~lS for a.llowing1 OCc.upa.ncy raliyats to. transfer their 
holdings like any other immoveable property. But. these were strongly 
opposed at the time and Government had to yield and let matters 
rest o.n custo.m and wait till "custom crystallised." It was pointed 
uut at the time with full statistics, that in spite of the landlo.rd's 
denial Df the existence of such right, raiyats had been, in Bengal 
proper at any rate, freely selling their lands. The unsatisfacto.ry 

·Taking half the gross produce as equivalent to cost of cultivation and one.thUd 88 

the rent, and equating the remaining one·sixth at 10 per cent. for 15 years the present 
value works out to l' 28. If the under-raiyat undertllokes to pay the rent the remainder 
for the mortgagee would be half and the p~nt value 3·8. 
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position which resulted from the Act of 1885 is now a matter of 
history recorded in the numerous aecisions of the law courts, so 
much so that the Hon'ble Judges of the Calcutta High Court thought 
it necessary to ad<Iress the Government of Bengar to take up legisla-

..; tion to clear up the position. Sections 26B and 260 of the Act of 
1928 now definitely recognise the right of the occupancy raiyat to 
transfer his holding, subject to the payment of a salami (caHea land
lord's transfer-fee) to the landlord. The rate of this fee is fixed 
at 5 times the rent or one-fifth of the considemtionmoney whichever 
is greater. Sir John Kerr'/'! draft Bill and the Government Bill of 
1925 provided for the realisation of this salami as an arrear of rent, 
if it was not voluntarily paid. The Select Committee, however, pre-

• ferred the same method as in the case of the lanalord's fee for trans
fers of permanent tenures, viz., that the fee should be paid to the 
registering officer at the time of registration of the document (or 
to the Court in case of sale effected by a Court) to be tI'ansmitted by 
the Collector to the landlord. The landlords wanted to avoid the 
trouble of having to realise the salami by their own effort. and the 
tenants also feared that they would be harassed by the landlord's 
officers if they were left to settle the payment through them. This 
was unfortunate, fol' nOowhere in the new Act have there been so much 
complication and controversy as in the application of these provisions 
for realisation of salami through the agency of the Collector. These 
have been discussed in the notes under the severnl sections. 

9. Apart from the amount, Oone point of material difference in 
the transfer-fee in the case of occupancy raiyats and the landlord's I fee in the case of permanent tenure-holders, is in the basis of "con
sideration money" in tlie former instead of only the !'ent. This 
introduced a disputable element ana it was rightly' contended by the 
landlords that the consideration money might be understatea in the 
document of transfer to evade both the proper transfer-fee and the 
proper stamp duty. To provide an automatic check against such 
understatement a right has been given to the landlord to pre-empt 
(or rather post-empt). the raiyat's transferree by paying him the 
consideration mOoney stated in the document together with 10 per cent. 
on it by way of compensation (section 26F). It is true that the 
theory of right of pre-emption is not a new one (in fact, as was stated 
during the debate in the Council, it was proposed once in the old Tenancy 
Bill of 1883), and that it can be justified on the ground that it is 
not unreasonable that the landlord should have a preferential right 
to buy if he be willing. yet the_~octrine is unaoubtedJy. repl!gnal!.,t 
to modern ideas of rights in property. In Its appllcabon III tlie 
('ase of transfers of occupancy holdings a good deal of complication 
has necessarily b~n introauced, and already the law courts are 
perplexed. O~e serious evil effect .)f this rule of pre-emption is the 
uncertainty in the position of the buyer till t~e time for JX?ssible 

,/ application by the landlord was over. The Leg'lslature has tned to 
keep this period of suspense as short as possible, and by s~ction 26F 
(1) it has been limited to 2 months from the service of notIce on the 
landlord. and a further one month when one of several co-sharer land
lords wanted to exercise the rig-ht [section 26F (4) (a)l. There is no 
provision for interest or cost in case of undue delay in the applic~
tion for pre-emption or disposal of the matter by the Court. It IS 
important therefore that th~ notices &houfd jssu~ Nom the Collector's 
office promptly. It lllay be stated here that III a recent case the 



Hon'ble High Court has held that when owing to omission by the 
raiyat or other reasons a co-sharer landlord did not receive the formal 

• notice, he was entitled to a reasonable time from the date of his 
knowledge of the transfer (Surja Kumar Mitra 'Vs. Munshi Noabali, 
35 C. W. N., p. 688) to exercise his right of pre-emption. 

10. In the plan of realising the transfer-fee through the agency 
of the Collector, there are obvious difficulties where a: co-sharer land
lord wants to get his share of the fee separately from him .. An 
amendment moved by a private member and carried on the Hoor of 
the Council [section 200 (3), first proviso] provides for such pay
ment on documentary proof of the c<HJharer's title to the -share before 
the Collector. The implications of this provision were not perhaps 
fully realised at the time. The Collector could not aTrogate to himself 
the power of deciding title where there was a dispute, Bor could it 
be expected that the raiyat should know the shares inter se of his 
landlorCls or what proportion- of the transfer fee each was entitled 
to, far less that he should be penalised if he made any mistake in 
this respect. Where there was no dispute amongst the co-sharer land
lords there was no difficulty and they could always act jointly or take 
advantage of the provision in the Act for appointment of a common 
agent to receive payment for them all. Where there was dispute or 
disagreement amongst them they were bouna to be in trouDle wher~ver 
they went, and the amendment could not be of much help to them. 
From this point of view the plan in the original Bill of 1925 01 leaving 
the salami, if not voluntarily paid, to be realised as an arrear of rent 
'\vas, perhaps, better for the co-sharer landlord. 

11. On the whole the Act of 1928, though a great improvement on y-

. the old law, cannot be said to be a final settlement of the difficulties 
regarding sales by raiyats and, to use again the words of Hon'ble Sir 
Stuart Bayley, the next g'eneration will perhaps have to reconsider 
the position, viz., whether the right of pre-emption should not be takenJ 
away altogether and also whether the transfer-fee should not be fixed 
simply as a multiple of the rent [and not any proportion of the con
sideration money, cf. the rule of premium in the case of conversion 
of utbandi tenancies in section IS0A (10)], to be realised by the land
lord in case of default, as an arrear of rent. 

12. On the subject of greater faciliti:es for realisation of arrears of v 

rent the Act of 1928 has introduced some very important am!lndments. 
The authorities responsible for the Act of 1885 haa tried to evolve a 
simpler procedure, but failed. t The Hon 'ble Mr. Bbert when intro
ducing tlie Bill of 1883, explained the position thus: "The reason why 
rent suits are apt to be long and troublesome is ...... because the rights 
involved are obscure and uncertain, and the facts are difficult 
to ascertain." He then proceeded to explain that hI a rent-suit as 
in the case of other money claims, the plaintiff "must satisfy the 

·This is not necessarily proportionate to the recorded share of each whether in the 
Collector's General Register D or in the record-of-rights. 

tIn this connection the Secretary of State for India made the following observations 
on the Act of 1885: "I should have been glad if it had been found possible to give the 
greater facilities for the realisation of rent desired by the zeminders by an abreviation 
and simplification of procedure in the civil court. But the opinion of the Select Com
mittee supported by that of the Judges of the High Court, convinces me that this would 
have involved serious risk to failure of justice ... 
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Court on three points: first that the amount which he daims is actu
ally due j secondly, that he is the person entitled to the money j and 
thirdly, that the defendant is the person liable to pay the money. The 
defendant either appears and pleads or he does not. If he appears he 
usually raises one of three pleas: either that the amount claimed is 
excessive, or that the amount claimed has been paid in whole or part, 
or that the plaintiif is not the person entitled to the money claimed. 
Now, as to the first plea, I believe, that there is no reason for doubtillg 
that it is well-founded, that a suit for arrears is in many cases a suit 
for enhancement in disguise. But, if a landlord wishes to avoid being 
harassed either with this plea or with the plea of payment, the remedy 
is in his own hands. He should keep his accounts and receipts in such 
form and with such regularity as would justify the Court in accepting 
them without suspicion. As for the plea under which a landlord's title 
is disputed, ...... no tinkering of the Civil Procedure Code will facilitate 
the proof of a landlord's title." "There is," he proceeded, "one mode 
in which that proof might be facilitated, and that is the establishment 
of a general register of titles." He was referring to the preparation 
of record-of-rights as eyentually provided for in the act of 1885. The 
position was further explained as below in the Statement of Objects 
and Reasons of the, Bill of 1883:-

." A summary f~rm of procedure ca.n scarcely help a plaintiff, un
less his case is of the simplest description, admitting of being 
answered only in the simplest way, and he comes into Court 
armed with documentary proof of such trustworthy a cha
racter that the presumption against any defence bemg pos-
sible is extremely strong ....... The provisions in the Bill with 
respect to ...... framing of record-of-right. and those which re-
late to receipts and accounts, may reasonably be expected to 
remove most ·of the difficulties of '" hich landlords now 
complain." . 

The real difficulty lay thus in the absence of reliable record of 
tenants' interests and their rents. When therefore records-of-rights 
had been prepared for several districts under the provisi:ons of Chapter 
X of the Act of 1885, the position was further examined. By an 

v amendment in 1907 (Act 1 1907, Bengal, and Act I of 1908, East 
Bengal) power was taken· by the Local Government to allow landlordt; 
in special cases where a record-of-rights had been prepared and was 
maintained, the advantage of the summary certificate procedure under 
the Public Demands Recovery Act for realisation of arrears of rent. 
Several large estates applied and obtained the concession of this new 
provision, but it did not become sufficiently popular. One reason for 
this was that the terms and conditions were not well-defined. Another 
reason was that the cost of maintenance of the record-of-rights was apIJre-

v hended to be heayy. The amendment of 1928 now provides for the 
terms and conditions being defined by Government and published* for 

·The tenns and conditions defined by Government were first published in notification 
No. 4794 L.R., dated the 12th March 1929. They were revised and elaborated in a sub· 
sequent notification No. 10954 L.R., dated the 31st August 1931, slightly amended by 
notifications Nos. 5689 L.R., dated 25th April 1932. and 6511 L.R., dated 12th May 

1
1932. The main conditions are maintenance of the record-of-right& with Government 
agency and keeping by the landlord of correct and reliable ac ::aunt of paymeDts made by 
the tenants. 
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general information j so that any landlord who agreed to these term, 
would as a matter of course be allowed to have the benefit of the sum
mary certificate procedure for realisation of arrears of rent. 
A simpler pI·ocedure of maintenance of the record-of-rights for keep
ing it up-to.date (i.e., with corrections for changes due to transfer, 
succession, etc.), so far as necessary, has also been eyoh'ed and provi
sion has been made for the re.vi-sion work being done every third year 
instead of annually. . 

13. The amendment of 1928 also provides for a simpler procedure v 

in the civil court, of "special summons," somewhat analogous to cer
tificate procedure before tbe Collector, for suits for arrea,rs of rent, 
where the rent claimed is based on a finally published record-of-rights 
or on a registered lease [section 148(k)};' Though there will 
be obvious difficulty in the application of this special proce
dure where the record-of-rights is old and out~f-date or the 
registered lease is in contraYention of section 29 of the Act or 
has subsequently been reversed in a record-of-rightlf, yet if the defend
ant does not dispute the plaintiff's basis of claim '(i.e., the record-of
rights or registered loose, as the case may be) the issue of "special 
summons" in the nrst instance will be effective and simplify the pro
ceedings a good deal. 

14. Another change, or rather better definifion, which evoked keen 
controversy during the debates in the Legislative Council was the 
amendment regarding the position of produce-paying tenants [section 
3 (17), proviso]. This and other changes made by the Act of 1928 ha'\"e 
been explained and discussed in the notes under the several sections. 

11. N. GUPTA. 

September 1932. 
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Notes on the Amendments of the Bengal Tenancy Act, 1885, 
made by the Amending Acts IV of 1928 and II of 1930. 

Section 1 (3). 

Calcutta Municipality.-The Bengal Tenancy Act never applied to 
that portion of the Calcutta Municipality which comprises the original 
town of Calcutta (Kalikata. Sutanuti and Gobindapore) bounded on the 
west by the river Hooghly and east (to state. roughly) the Circular Road 
and Tolly's Nullah.* This was also the entire area of the municipality 
till IS88, when certain suburban areas to the south and east of the Cir
cular Road were added. The Bengal Tenancy Act however continued 
to apply to this suburban area till 1907 when by Act I of 1907 the fol
lowing "Explanation" was inserted in section I of the Bengal Tenancy 
Act, viz.-

"The words 'the town of Calcutta' mean, subject to the exclusion or 
inclusion of anV local area b, notification under &ection 637 of the 
Calcutta Municlpal Act, 1899, "the area described in schedule I of that 
Act." 

As a result, the Bengal Tenancy Act ceased to apply in this area 
from that year. But this did not extinguish any occupancy right 
already acquired; for, by the operation of section 19 of the Act, raiyats 
who had acquired occupancy rights in any land in this area prior to 1907 
continued to enjoy the full benefits of such rights. See also 20 C.W.N., 
p. 258 (Jotiram 1·S. Janaki Nath); 31 C. W. N., p. 1007 (Shibakali 
1)S. Chuni LaI). 

Clause (i) of the section refers to the main and the suburban areas 
of the Calcutta Municipality mentioned above. Clauses (ii) (a) refers 
to the itU'ther area added by the Calcutta }funicipal Act of 1923. This 
area comprises the old municipalities of Maniktala, Cossipore-Chitpore 
and Garden Reach anrl portions of Tollygunge and Behala Municipali
ties. B~' reason of the same "Explanation" which was inserted by Act 
I of 1907, the Bengal Tenancy Act ceased to operate in this area from 
the year of its inclusion, .iz., 1923; but for the same reasons as already 

, 
stated the occupancy rights acquired by raiyats prior to 1923 were not 
affected. 

Clause (ii) (b) of the section refers to areas which may in future be 
added to Calcutta :M unicipality by notification under secti'on 543 of the 
Calcutta. Municipal Act of 1923. Before such new area can be exclud
ed from the operation of the Bengal Tenancy Act, a notification under 
the proviso to the section, the previous approval of the Legislative 
Co'UnC'il is necessary. This pro.ision for previous approval is new and 
was inserted at the instance of the Select Committee [m:a.e proviso (b) 
at the end of the section]. 

Municipalities other than Calcutta.-Clause (iii) of the section 
refers to municipalities other than Calcutta. By its own operati'on the 
Bengal Tenancy Act applies to all agricultural (and horticultural) 
lands, thoug-h ~ituated within municipal areas. The main portion of 
clause (iii) is the same as in the old Act. It gives Government power 
to exclude by a notification in the "Calcutta Gazette" any such lands 

·See Proclamation, dated 10th September 179-1, by the Govemor·Geneml in Council 
under 33 Oeo. 3, c. 32, 8.159 (1793). 
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from the operation of the Bengal Tenancy Act though no such notifi
cation has been actually issued. 'fhe proviso to the clause was inserted 
by the amending Act II of 1930, and takes away this power regarding 
agricultural lands. It follows that a notification under this sub-clause 
excluding a municipality Or part of a municipality from the operation 
of the Bengal Tenancy Act, c.an have effect only on non-agricultural 
lands, including, it is presumed, lands once agricultural but subse
quently converted to homestead sites or other non-agricultural use. 
The net result is that agricultural land within a municipality (other 
than Calcutta) would always be governed by the Bengal Tenancy Act. 
The whole of clause (iii) would .thus now seem to be superfiuous. 

NOTE.-The proviso inserted in 1930 was intended to make clear the meaning 
of the amendment carried in the Council in 1928. That amendment only inserted 
the words H lands other than agricultural" at the beginning of the clause. The mover 
Babu Ramesh Chandra Bagchi explain!ld his object thus :-" to make it clear that the 
Bengal Tenancy Act should continue to apply to all agricultural areas in municipalities, 
even when they happen to be excluded from the operation of the Act under this 
section. " His actual amendment, however, made the language clumsy and hence the 
amendment of 1930. 

It will be noticed that the proviso to clause (iii) does not apply to 
areas which may be added to Calcutta Municipality under clause 
(ii) (b), and it is therefore open to Government to exclude by notifica
tion even agricultural lands in such areas from the operation of the 
Bengal Tenancy Act. 

Clause (iv): the scheduled districts.-Those· in Part III of. th~ 
Scheduled nistricts Act, 1874, are Jalpaiguri, Darjeeling and Chitta
gong Hill Tracts in Bengal; and the Sonthal Parganas, the districts in 
Chota Nagpur Division and the lIahal of Angul in Behar. 

The Bengal Tenancy Act does not, by its own operation, apply to 
those districts. But sections 5 and 5A of the Scheduled Districts Act 
give authority to the Local Government to extend any part of this Act 
(by way of that any Act) to any of the scheduled districts or part 
thereof. The Government of Bengal have not extended the Bengal 
Tenancy Act to any part of the nistri"cts of Darjeeling or the Chitta
gong Hill Tracts. The tenancy laws in force in Darjeeling are Act X 
of 1859 and Act VIII (B.C.) of 1879. See Waste Lands Manual and 
alsa parag-raphs 354-359, Survey and Settlement Manual. In the Chit
tagong Hill Tracts the tenancy law i~ regulated by the rules issued by 
Government under section 18 of the Chittagong Hill Tracts Regulation, 
I of 1900. (See Chittagong Hill Tracts Manual published by Govern
ment.) 

The Bengal Tenancy Act was extended to the whole of the. dist~ict 
of J alpaiguri, except the Western Duars, by Government notificatIon 
No. 966 T.-R., dated the 5th Nonmber 1898, issued under section [) 
and 5A of the Scheduled Districts Act. The Act was also extended b 
the Western Huars bv another notification, No. 964 T.-R., dated the 
5th November 1898, buf subject to the following important restrictions:-

(1) That the Act is not to apply to any lands granted or lea.sed .by 
Government to any person or company for the cultIvation 
of tea. or for reclamation under the Arable and Waste Lands 
Rules. 

(2) That where there is anything in the Bengal Tenancy Act, 
which is inconsistent 'with any rights or obligations of a 
Jotedar Chukanidar, Dar Chukanidar, Adhiar or other ten
ant of ~gricultural land as defined in Settlement proceedings 
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or in the leases granted by Go,ernment, such rights and 
obligations are enforceable notwitlutanding anything in the 
said Act. 

Section 3(1). 

Agricultural year.-The old section han reference also to Fasli 01' 

A1Illi year which preYails mainly in Bihar, now separated from Bengal. 
Hence this omission by the amendment of 1928, and also the insertion 
of the proviso as a necessary corollary. 

Section 3(3). 

Complete usufructuary mortgage.-This definition was inserted by 
the amending Act of 1928. The term usufructuary mortgage appears 
in the body of the Act-

(1) with reference to occupancy raiyats-section 26G( 4) , 
(2) with reference to under-raiyats-section 49, and 
(3) with reference to aboriginal tenure-holders, raiyats and under-

raiyats-section 49E. . 

In cases' (1) and (2), a usufructuary mortgage can only be a compiete 
usufructuary mortgage, and the maximum period is 15 years on the 
expiry of which the land would automatically re,ert to the raiyat 
freed from the charge. In case (3) of aboriginal tenants under 
Chapter VIlA of the Act, the maximulll period is, how6>er, only 7' years, 
and the restriction applies to all classes of aboriginal tenants whetlter 
tenure-holders, raiyats of any description or under-raiyats. 

For the distinction between "Complete usufructuary mortgage" and 
"Usufructuary mortgage" see also section 58(d) of the Transfer of 
Property Act .. 

Section 3(4). 

The Bengal Tenancy Act. recognises three malO kinds of interest 
in land, viz.-

(1) estate, 
~2) holding, definition item 5, the interest of raiyat and the 

under-raiyat, and 
(3) tenure, definition item 18, the interest of the middlemen 

between the raiyat and the owner of the estate. 

The estate comprises mainly the interest of the zamindar who is 
responsible for the land revenue due to Go,emment and which is 
entered in the Collector's general registers (under the Land Registra
tion Act VII of 1876). It also includes rewnue-free lakhrai's (as 
opposed to rent-free lIishka1's under a zamindar) similarly recorded and 
recognised as such in the Collector's general register of revenue-lree 
estates maint.ained under the Land Registration Act. The last words 
of the definition, viz., "revenue-free lands not entered in any regisler" 
refer to the revenue-free lands which the Board of Revenue may, in 
exercise of its powers under section 13 of the J,and Registration Acf, 



exempt from registration in the Collectorate. Such exemption has 
been made only to petty areas in Cuttack, Balasore and Puri. '1"he 
words have thus no meaning in present Bengal. 

Section 3(5). 

HOlding.-The words "undh'ided share" have been inserted hv the 
amendment of 1928. This is intended to get oYer the difficulti'es in 
the application of the various sections about holdings of raiyats and 
under-raiyats which had arisen from} the interpretation of the old 
section that a 'holding' could only be a parcel of land and not undivid'ed 
share; see 25 Cal., p. 917, Hurry Charan L·S. Raja Ranjit and 30 O.1V.N., 
p. 613, Bahadur Ahmad 1:S. Hemanta Kumar Ray. Undivided snare 
may develop from shares amongst co-sharer tenants or from shares 
amongst co-sharer landlords: but the essence of such a· share being 
a "holding" is that it must be the subject of a separate tenancy, e.g., 
a separate lease for it, or treatment by the landlord as a separate 
jama. in his rent-roll (compare "estate," which requires a separate 
entry in the Collector's revenue-roll). 

The amendment brings the definitiou of "holding" in a line with 
that of "tenure" and "estate." 

The important results which follow frO}Il the amendment are that 
when an undivided share of any land i~ the subject· of a separate 
tenancy-

(1) an enhancement suit may be instituted for it under section 30 
(occupancy right) or section 48D(2) (under-raiyat), 

(2) the benefit of the presumption of section 50 will apply if such 
an undivided share is separated from the other lands of the 
holding Or is amalgamated with another holding [section 

(3) 
(4) 

50(3)], . 
it may be surrendered under section 86, and 
the fact that the tenancy comprises undivided share of some 

is no bar to a rent-suit and the purchaser at a rent sale 
takes it according to section 159, etc" in chapter XIV. 

It would also seem to follow that inasmuch as a holding may cam·· 
prise an undivided share in land, a raiyat may invoke the application 
of section 88, 2nd proviso, for getting through Court his undivided 
share recognised as a separate tenancy. 

Not retrospective in effect.-In Maharaja Bir Bikram 'l'S. Rajjab 
Ali, 33 C.W.N., p. 1156 (June 1929), it has been held t~at as the~e 
is nothing in the amending Act of 1928 to show that thIS change III 

the definition of "holding" is to have retrospective effect, it cannot. be 
a.pplied to have such effect so as to disturb. a decision between the 
parties correctly arrived at before the amendmg Act was passed. 

Under-raiyats.-In the case of Munsab Ali 'l"S. Assadullah and others 
under the old Act, 16 C.W.N., p. 831, it was held that except where 
tne word "holding" was used expressly with reference to lands .held 
by an under-raiyat !t ~d. not include ~~.e holding. of an" undel'-ralyat, 
because the expresSIOn III the old den.mtIon w.as SImply land ~eld by 
a raiyat." Hence the words "or an under-ralyat" have been lllserted 
after the word "raiyat" by the amending Act of 1928. Tne ferm 
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"~olding" therefore now always includes the holding of an under
ralyat. 

Section 3(17). 

The proyiso to section 3(17) was inserted by the amendin£ Act of 
1928 with a view to set at rest the controYersY which haa oecome 
rather acute over the question of the status of persons who cultivated. 
land but paid, instead of a cash-l'ent, a portion of the crops; that is 
to say, whether they were "tenants" within the meaning of the Act 
or not. "Tenant" is a person who pays or is liable to pay rent, 
and "rent" under sub-section (13) (old sub-section 15) includes what 
is paid in "kind." Ordinarily, therefore, such a person woula 'be a 
"tenant" ; but circumstances in different cases varied very considerably, 
and it was not always clear whether the terms of the arrangement in 
a particular case really created an interest in land or were only of the 
nature of a labour-contract. In the Settlement Department a practice 
had developed that where the person himself supplied all the require
ments of cultivation, viz., plough, cattle, seeds, manures, etc., he was 
tenant. See also rule 48 of the Technical Rules and Instruction of the 
Settlement Department, Chapter IX. 

The proviso inserted now makes it clear-
Firstly, that such of the above classes of persons as pay a fixed 

quantity of produce irrespective of the actual outturn, e.g., dhan
kararidars, they are tenants, 

Secondly, those who are to pay only a share (e.g.; half) of what
ever may be the actual outturn in the year, e.g., bargadars, bhagchasis, 
adhiars, etc., t 11ey are not "tenants" except when otherwise admitted 
by the landlOl ~ or held by a. civil court. 

The Hon'ble Revenue Member (Sir P. C. Mitter) explained the 
position thus:~ 

"If A is the owner of land and if he enters into transaction with 
B by which B will give a fixed quantity of the produce or any money, 
he is a tenant. On the other hand, if B inlitead of giving a fixed 
quantity shares in the dangers and profits with A, namely, if the 
produce of any particular year be 20 maunds and A, the owner, will 
get a certain share, and B, the labourer, will also get a certain share, 
then B is not a tenant. On the other hand, irrespective of ihe pro
duce, irrespective of bad or good reason; if B has to pay a definite 
amount or deliver a definite quantity of the produce, then hp is a 
tenant and A has to accept B as a tenant." 

The principle was clear "but," the Hon'ble Member said "the law 
was not definite on the point of application on the facts of each case," 
and each case depended on the interpretation of the circumstances and 
of the documents, if any, relating to it. The amcudmentof 1928 aims 
at narrowing the field of uncertainty. In the first place it definitely 
eliminates those who pay a fixed quantity of crop, e.g., dhankarariilon, 
etc. They will in any case be tenants, i.e., raiyats or under-raiyats 
as the ca~e ma~' be, 'and all the rights and privileges of raiyats or 
under-raivats will apply to them. In the case of a person who pays 
a share <i'f the actual outturn, the field of enquiry is limited to one 
question only, viz., whether the landlord has expressly admitted him 
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t<? be a tenant in a document executed by the landlord or executed. in 
his favour and accepted by him. The proof in every case must tliere
fore be a document. It may. be a patta or a kabuliyat; or it may be 
a statemen~ by. the la~dlord m any other document executed by him, 
e.g., a plamt m a SUlt, or a road-cess return or partition paper in 
which the person may have been expressly admitted as a tenant. ' 

Clause (ii) of the proviso would seeJIl to be redundant. But it 
makes clear that decisions of civil courts already arrived at before 
the Act of 1928 came into force, cannot be questioned on the ground 
that they were not consistent with clause (i) of the proviso, or in 
other words clause (i) is not to have retrospective effect when there 
has already been a final judicial decision. Two questions arise--

(1) What about decisions under sections 105 (with r05A) and 
106 of the Bengal Tenancy Act by a revenue officer? 

(2) What about entries in a record-of-right in respect of which 
there has been no case under section 105, 105A, or 106, 
Or in the civil court within the time allowed? 

The Hon'ble Revenue Member (Sir P. O. Mitter) explained the 
position thus:-

"1 will' explain to the House generally that revenue officers act in 
two stages. One stage is up to section 103(B), when there is a final 
publication. Up to that stage the proceedings of the revenue officers 
are summary in character; they make enquiries in the field and other 
enquiries, and they come to a conclusion and as a result of that con
clusion an entry is made; and under section 103(B) a presumption of 
correctness is raised with regard to that entry. After r03(B) the 
judicial stage begins and under sections 105, 105(A), 106 and so on 
the revenue officer acts as a civil court under the procedure laid down 
in the Civil Procedure Code, the Evidence Act and so forth, and under 
section 107, the decision of the revnue officer in the subsequent judicial 
stages of the proceedings amounts to a decree of a civil court. 

"So far as the second stage of the proceedings is concerned, the 
words we have in clause (ii), namely, 'He has been held oy a CIvil 
court to be a tenant,' are quite wide enough, that is to say, a revenue 
officer acts as a civil court and section 107 applies. If my friend Khan 
Bahadur Maulvi Azizul Haque has any doubt on that point, and if 
the House permits it, we haw no objection to a modification for gI"p.ater 
~afety to the effect that the decision of a revenue officer under sections 
105, 105(A), 106 and 107, will be treated as a decision of.a civ~l 
court-I am not using drafting language but merely statmg the 
substance of my idea-Government will have no objection to such a 
change; but such a change as I have said, can only be permitted with 
the leave of the House. However, I would point out that perhaps such 
a modification is not necessary, because when a revenue court deals 
with civil rights it is a civil court. In the well-known Privy Council 
case of Nilmony Singh Deo 'Vs. Tara Nath ¥ooketjee, !ti:I.A:., p. ~74, 
it has been held that a revenue court deahng WIth CIVIl nghts IS a 
civil court. 

"Now, I will take up the other portion, v~z., when a reyenue officer 
acts in a summary way. Un.der o~r draft BIll w~ are takmg away.no 
Tights created by a presumption raIsed under sectIon 103(B~. SectIon 
103(B) will still form part of the Act. Therefore, under sectIon l03(B) 
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the presumption of correctness will still be raised. Well, that is un
doubtedly a rebuttable presumption. I am sure my friend, Khan 
Bahadur Azizul Haque, does not want that a rebuttable presumption 
should be turned into a conclusive presumption. If he does nut want 
that, then he has no grievance. On the other hand, if he means that. 
a rebuttable presumption will be a conclusive presumption then a dis
tinguished lawyer like himself will at once see that it will not be 
right." _ 

In the abo.-e view, if there has been a decision by a revenue officer 
on the question of status under section 105 [with 105(A) ] or 106, that 
decision is conclusive as a decision of a civil court under clause (ii). 
If there has been no such case the value of an entry in a record-of
rights is the same as is given to any other entry under section 103(B), 
viz., that it shall be presumed to be correct unless proved otherwise by 
evidence. 

Not retl'OlpeCtive in effect.-In Suresh Chandra Dutta vs. Mahendra 
Chandra De, 34 C.W.N., p. 845, it has been held that as the provisions 
relating to the difference in the status of a bargadar in the new section 
3(17) are of a substantial character, they are therefore not retrospec
tive in effect (March 1930). 

Section 4. 

[See notes under sectiull 3 (4).] 

No change was made in the classification of tenants, by the amend
ing Act of 1928. "Raiyats holding at fixed rat~" thus remained 
al'> a distinct class from "occupancy raiyats." Doubts were expressed 
in se'\'eral reported cases, though these were somewhat set at rest by 
the decision in Sarbeswar l'S. Bejov Chand, 49 Cal., p. 280 (1921), 
and Tarini t·.~. Srish (1928), 56 CaL, p. 173. as to whether a raiyat 
at fixed rate was also an occupancy raiyat and what incidents of occu
pancy right governed him. The position has been made clear by 
"ection 18 as amended by the Act of 1928, nz., clauses (b), (c) and 
{d) of that section. (See also section 166.) 

Section 5. 

The word~ "senants 01' labourers" were substituted in sub-sec-
tion (2) for the words "hired serrants" in the old Act by the amend
ment of 1928, at the instance of the Select Committee who t.hought 
that t.hese words would be more suitable and would express more 
clearly the intention. . 

There was a heated debate in the Legislative Council by a section 
of tlie members who wanted to bring bargadars in t.he category of 
seITants and labourers within the meaning of this section. It was 
explained that all bar,qadars were not no-tenants and eventually the 
amendment to include bargadars or bhagchasi,~ was lost. 

For a recent exposition of the distinction between a tenure-holder 
and a rah'at and also what mav be the reasonable inference from ex
tensive bhag-settlement, see the case of Ram Charan Tripathi t'S. 
Mohan Mohan Laha, 35 C. W. N., p. 1143. 
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Section 12 (2). 

"Prescribed cost of transmission" means cost of transmission as 
prescribed by rules made by the Local Government under this Act 
[section 3 (10) 1. Rule 25(3) of the rules published with Govern
ment notification No. 5462 L.R., dated 26th :March 1929, prescribes 
this cost as 10 per cent. of the landlord's fee subject to a minim~ 
of 8 annas, fraction of an anna being treated as full anna. This· Ile 
covers the cost incurred in Registration Office, Treasury and t,.-:, 
Collectorate (including the cost of money-order commission) in hand
ling and keeping account of the money. 

Compare section 26 D. The exceptions in the 2nd and 3rd pro
visos in that section which apply to occupancy holdings, do not apply 
to permanent tenures or to raiyati holdings at fixed rate. 

Section 12 (3). 

The "prescribed manner" of transmitting or paying the landlord's 
fee to the landlords is contained in rules 24 to 29D of the Government 
Rules. (See also the Executive Imtructions.) The landlord would 
first receive a copy of the notice of the transfer from the Colle(·tor: and 
unless desired otherwise by the landlord, the Collector would send him 
the landlord's fee by postal money-order. 'Where there are co-sharers 
amongst the landlords, they ma~< appoint a common agent (the words 
"or his (;OmOlon agent, if any" were inserted by the amending Act 
of 1928) under section 99A to whom the Collector may send the money 
due to all the co-sharers. Otherwise, co-sharer landlords ",ho have 
not appointed a commOll agent, can receive payment only on applica
tion by them all to the Collector and on their joint receipt [vide rule 
29 (1) of the Government Rules]. 

It should be noted that as section 260 applies only to occupancy 
raiyats and therefore the procedure in rules 29 (2) to (j) for separate 
payment to a co-sharer landlord is not applicable to transfer, etc., 
of tenures or raiyats holding at fixed !'Utes [sertions 12, 1~, 15 and 
18 (1) (a) J. 

Section 13. 

Sub-section (1 ).-Compare section 26E (1). Sales in certificates 
for anears of rent or cases in which the decree-hdder or purchaser 
is the landlord are not exempted from landlord's fee in the case I)f 
permanent tenures and raiyati holdings at fixed rate. 

Sub-section (2).-For the words "or his common agent, if any" 
and for the manner of transmission of the money, see notes under 
section 12 (3). 

Non-payment of landlord's fee does not invalidate sale of a perma
nent tenure, or holding at fixed rate ['l)ide Bengal Tenancy (Valida
tion and Assessment) Act, I of 1903, section 11. See also Bishnu 
Ch. Pal 'l~8. Jogendra Kumar Bhowmic, 36 C. W. N., p. 922. The 
Act of 1903 was intended to remo'\'e the difficulties expressed in the 
case of Babar Ali '1.'8. Krishna Kamini, 26 Cal., p. 603 (3 C. W. N., 
p. 531). 

Sale is complete as soon as the sale-deed is registered. Actual 
receipt of landlords' fee by the landlord or of the notice is immaterial. 
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[Kristo Ballav Ghosh 1'S. Krishto Lal Singh, 16 Cal., p. 642. See 
also Surapati 1·S. Ramnarayan, 50 Cal., p. 680 (28 C. W. N., p. 517)]. 

Section 15. 

For the words "or his common agent, if any" and for the manner 
of transmission of the money, see notes under section 12 (3). 

The proviso was inserted by the amending Act of 1928. 

Section 16. 

The word "distraint" was deleted from this section by the amend
ing Act of 1928, because all the provisions about ""distraint," sections 
121 to 142 of the old Act, were repealed. 

Section 16A. 

As doubts were expressed in some cases whetht'r a transferee in
cluded his successor in interest, this nt'w section was inserted by the 
amending Act of 1928 with the object of making it clear that the 
successor in interest is also included. 

Section 18. 

(See nott's under section 4.) 

Clauses (c) and (d).-Clauses (c) and (d) of sub-section (1) and sub
section (2) were inserted by the amending Act of 1928. 

Clause (c) follows the decision in Sarbeswar vs. Bijoy Chand, 49 
Cal., p. :.:!80 (1921), M. Z. Coy. 1·S. Sadhumani, 54 Cal., p. 681, and Tarini 
1·S. Suresh, 56, Cal., p. 173, and removes the doubts which had been 
expressed in previously reported cases as to whether a raiyat ·at fixed 
rate could also be a settled and occupancy raiyat: and if so, what were 
the incidents of occupancy right which applied to him. {Tnder clause 
(c) a raiyat at fixed rate would be a settled Taiyat if he complied with 
the requirements of section 20, that is to say, if he has held any land 
in the village for 12 years; and when he is a settled raiyat he would 
also, under section 21, have occupancy right in respect of the land., 
held by him. This occupancy right would be a protected interest 
under section 160 (d) and (I) and he would not therefore be liable to 
ejectment on the sale of the superior interest for arrears of rent or 
revenue (see also section 37 of the Revenue Sale Law, Act XI of 
1859). In addition to all these rights of an occupancy raiyat, a l'aiyat 
at fixed rate has, besides his rent being fixed [see also new dause 
(If) to section 160], two extra privileges as specified in section 18. 
These are--

(1) that the transfer-fee payable to the landlord would follow the 
low scale of permanent tenures, and not the scale of occu
pancy raiyats; 

(2) of the two conditions of ejectment of occupancy raiyats, yiz., 
(a) and (b) in section 25, only condition (b) applied in the 
case of raiyat at fixed rate. 

As regards trees the rights are the same as III section 23A. 
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The omISSIOn of condition (a) of section 25 in the case of a raiyat 
at fixed rate (same as in the Act before 1928) gives him wider power 
in utilising" the land than an ordinary occupancy raiyat. The only 
limitation is that the use to which the land is put does not impair its 
value to an extent as to render the stipulated rent precarious. See 
Baroda Prasad Bannerji vs. Bhupendra Nath lIukherji, 50 Cal., p. 
694. Same principle in the old case of Girish Chandra 1JS. Srish 
Chandra, 9 C. W. N., p. 255. This view was consonant with the 
observations made by Hon'ble lIr. Reynolds during the discussion of 
the old Bill of 1883, explaining the reason why a clause similar to 
clause (a) of section 25 was omitted from section 18:-

"1" ou lllay trust him (raiyat at fixed rate) perfectly well not to 
use the land in such a manner as to render it unfit for the purpose of 
the tCll'lIiCY. His interest is very much against his doing so. He may 
use it £01' a purpose imcompatible with a purpose for which it was let 
to him, but I really do not see why we should interfere so long as the 
security for the rent is not endangered." . 

The Bill of 1928 (as amended by the Select Committee) has a clause 
in section 18 repeating clause (a) ()£ section 25. The Select Com
mittee did this under an impression that that was the general law, 
viz., that if any tenant uses his land in a way which, when the lease 
was made, was not intended, then the tenant is liable to be ejected. 
The applicability of this proposition as a general rule for raiyats at 
fixed rate is open to question (see the cases referred to above). The 
clause was strongly opposed and was eyentuall~' dropped. The follow
ing observations of Sir Abdur Rahim are interesting:-

"We have got large suburbs outside Calcutta. Lots of lands there 
are-agricultural lands. These are held under mokarari right" and 
have been so held for years together-from time immemorial. What 
right has the landlord now to rome down on him and say-you shall 
be ejected if you improve your land for the purpose of erecting build
ings? If he gets his settled rent according to contract what right has 
he to deprive the tenant of his priYilege?" 

Clause (a).-Clause (a) of sub-section (1) is the same as in the old 
Act. It has to be read with sections 12 to 17. 

I n the case of mere occupancy raiyats, certain kinds of bequests, 
gifts, or dedications are exempted from transfer-fee. and a reduced 
rate is laid down for excbange (.~ee section 26DL These exemptions 
do not apply in the case of rai~'ats at fixed rate. But the fee to be 
paid by them under sections 12 to 17 are almost nominal compared 
with the fees in case of occupancy holdings. 

Compare also section 26E (1) which applies to occupancy raiyats. 
Certificates for arrears of rent are not excluded by sertion 13 0), and 
therefore the landlord's fee must be naid in rase of sales in such 
certificates of raiyats' holdings at fixed'rates. There is also no excep
tion for cases in which the decree holder or the purchaser is the landlord 
himself. 

Section 180. 

TIL;" sed ion earmarks forfeited landlord's fees and transfer fees for 
the distrirt boards. The proposal was opposed by the Hon'ble Finance 
Member (Hon'ble ~Ir. A. Marr) on principle. He said, "It is against 
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all practice for a legislature to earmark any revenue-any particular 
revenue-for particular purposes, and the legislatures in all c()Untries 
haye been ,ery jealous that this right of theirs should be safeguarded." 
He explained further that if the amendment were carried all this 
money would appear as non-voted in future budgets [",·ide section 72 
D (3) (iii) of the Government of India Act. See also the objections 
explained by the Hon'ble Revenue :Member (Sir P. C. Mitter) at the 
discussion in the Legislative Council]. The Govemment objection 'Was 
however lost. 

Section 22. 

The amending Act of 1928 makes a considerable change in the rule 
of merger of occupancy holdings. The intention is stated as below 
1ll thf' "objects and reasons" (notes on clauses):-

"The existing section 22 prevents any landlord from holding lands 
in his own estate or tenure as a raiyat. This was considered unfair 
in the case of co-sharer landlords. So long as under-raiyats have sub
stantial rights there is no reason why co-sharer landlords should not 
hold as raiyats, holdings of which they have eome into possession other
wise than by exercise of their own legal powers to realise rents in 
arrears. Hence the existing sub-section (2) of section 22 has been 
omitted and a proviso to the new sub-section (2) of section 22 takes its 
place. The new sub-section (2) in section 22 emphasises the change 
in the law in favour of co-sharer landlords." For the implications 
in the old sub-section (2), see the case of Gorai MoUa 1's. Panchu Haldar, 
34 C. W. N., p. 5l. 

U ndel' the new sub-section (2), there will be no merger when a co
sharer landlord purchases the holding of his raiyat. But this does 
not extend to purchases at sales for arrears of rent, ride proviso to the 
sub-section. The reasons for making the distinction were explained 
thus from the side of Government:-

Mr. SacTtse.-"Then, 'We are told that there is no substantial ground 
for making a difference between a landlord who bu~'s a holding at a 
rent-sale and one who buys it privately. To that I giye an emphatic 
'No.' If he purehases at a rent sale he can annul incumbrances: if 
he purchases privatel~' he merely steps into the shoes of his predecessor
in-interest. If there i!'. an under-raiyat in the land, he must respect 
the rights of that under-raiyat. * * • From the law:yer's point ~f 
""iew there are grounds for considering that there ought to be a difference 
in the treatment of a compulsor~' sale wl1ich takes place at the instance 
of the landlord anel a private sale." 

It was also pointed out by another Government member that sur
reptitious and e.r parte rent-sales and far more frequent rent-suits 
would be induced if it were made possible for a co-sharer landlord to 
comlJel a l'l'nt-sale and then to acquire the occupancy raiyat's interest 
for himself. 

Hon'b7e Sir P. (". J/d/n.-"· * * if a third part~· purchase;;, 
that. third party acquired interest in all the land at the instance of all 
the co-sharer landlords, but this partieular ('o-sharer wl10 nurcha8e8 
and has made his co-sharers a part~·, purcha"es in an inyoluntary rent
sale al1 the original rights of the occupancy raiyat free from encum
brances, and that bringg in the distinction between the purchase by the 
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third party and purchase by one of the plaintiffs or defendants in whow 
the landlord's interest is vested. In the case of purchase by a third 
party he acquires the original rights of the occupancy raiyat against 
the landlord but a co-sharer landlord who in such a case represents all 
the landlords has in himself all the rights of the landlord and tenant 
in the same person." 

Sub-section (3).-The term "ijaradar" in the old Ad has been 
deleted, and the intention has been explained by the expression "tempo
rary tenure-holder" as opposed to "permanent tenure-holder" in sub
sections (1) and (2). 

E,Tplallatioll.-The words "as proprietor or permanent tenure
holder" in the old Act haw been deleted, bt'('ause of the new sub-sec
tion (2). 

'Ii:e ploviso includes purchases in sales in execution of certificates 
under this Act, i.e., under section Vj8A. It would seem therefore that 
when the certificate, though for an arrear of rent, he not under seetion 
158A but unrler the ordinary rules in the Public Demands Recoven
Act (e.g., in a court of wanI's estate under item 8 of schedule l) and a 
co-sharer landlord purchases, there will be no merger .. f the raiyati 
interest. ' 

Section 23. 

The words "But shall not be entitled to (-ut down trees in eontra
wntion of any local custom" in the old Act were deleted bv the amend
ing Ad of 1928, because full right to tret's was accorded'to the occu
pancy raiyat by the new section 23A. 

Section 23A. 

This section was inserted hy the amending Ad of 1928 in the place 
of the old law which left the matter to local custom, a question which 
was always vague, and a fruitful source of ill-feeling between the 
tenant and the landlord. The new section sets at rest finally the whole 
(·ontrowrsy and gh-es full right to the occupancy rai~'at both in respect 
uf timber as well as fruits and other produce. This right rannot be 
defeated by any contrad whether made before or after the pa~,;ill~!' of 
the Act [see section 178 (1) (It)]. 

This right extends also to the under-raiyat (as against his immediate 
lanrllorrl) wht'n ht' has a right of orcupanc~' in the land (ride s£'dion 
48GL The law is still vague as regarrls other classes of undel'-rai;\-ats. 

Section 26A. 

The amending Act of 1928 was published in the "Calcutta Gazette" 
of 21st Febl'ual'~- 1929 on receipt of the assent of the Governor in 
Couneil on 14th December 1928, and came into orel'ation from the date 
of publication. The provisions relating to transfer of occupancy 
holdin$s, however, came into operation from the beginning of the next. 
finanCIal year. ,-iz., 2nd ~-\pril 1929. This time was allowed to enable 
Government to draw up and publish the rules of procedure to be follow
ed in the different offi.ct's, and also to let the landlords and tenants be 
aprrised of the new rules and procedure. 
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Section 26B. 

(See notes under sections 26A and 2G(,.) 

Section 26B ('onf£'rs "imilar rights of transfer to o('cupancy rai~'ats 
as sed ion 11 did for permanent tenure-holders. Compare the language 
of that section which is the same HS section 2GB except for the words 
"or a share or a portion thereof" in the latter. 

This right cannot be taken away or limited by any contrad whether 
made before or after the Act. [Se'e section 1,8 (1) (VI and notes under 
it. ] 

The right to transfer is suhject to the pro"isions of this A.ct, i.e., 
subjeet to the liability to register the sale-deed and to pay the land
lord's transfer fee at the time. It is not lil,el~', ~'et if by mi:.take, 
fraud or otherwise the fee he not paid at the tillle of registration (or h.\· 
way of that to Court when a sale ('ertificate is issued l. will that invali
dab the sale? The answer is doubtful. for the provisiol1~ of sertion 1 
of Act I of 190=1 whieh validates sueh transfer:'> in ease of pennanent 
tenures and holdings at fixell rates haw not been expressly extended 
to occupaney rai~·ats. • 

Sections 26C to 26F-Ceneral. 

See notes under section 2GA, anll compare section 26C (1) [with section 
12 c) read with section 18 (1) (ll) regarding transfer of permanent 
tenures and raiyati holdings at fixed rates (mukllraris). (See also 
the "Introdudory X ote".)] 

Section 2(;C aIlIl the sections whi('h follow it regarding transfer of 
occupancy holdings, smhod;v an important ehange introduced by the 
amendment of 1928. Pre,iolls to that amendment the right of an 
occupancy rai~'at to transfer his holding depended on local custom 
[ride section 183, illustration (2) of the old Act]. and the burden of 
proving the existence of such custom lay on the rai~'at OIanmatha X ath 
1'eNliS Anath Bandhu, 23 C. ,Yo X. p. 201), not lllerel~' a growing 
usage but a fnll~' established custom \Bazlul Karim remls Sati~h 
Chandra, 15 C. ,y, X. p. 752>-

In practice what happened generally wa., that the purchaser paid 
a salami or llajal' to the landlord and ohtained his recognition as 
tenant. Several decisions of the Rig-h Court tended to the view that 
the amount of salami or najal' might be a customary sum or rate, but 
this view was hedged round by so lllany conditions that it was practi
cally impossible for a purchaser to make any real use of it. For 
instance, the 1lajar or fe~ must be pro,ed to be a definite sum or seale 
and not a matter of bargaining- hetween the landlord and the tenant in 
individual cases ( . .;oee :Mina Kumari l'el·.m.~ I(,hhamoyee. 27 C. L .. J. 
p, 587). Proof that purchaser paid najal' and obtained recognition 
was not suffi('ient (Bhagirath l'OSllS Sital Chandra, 16 C. ,Yo X. p. 955) 
and the Court would not go to fix what might be a reasonable fee. In 
one ('ase it waio held that if the customary fee had not already been paid 
the sale was invalid (Siba Sundari rersus Rajmohan 8 C. ,Yo X. p. 214), 

Althouf(h a transfer was not valid if not ratified by custom. ~'et it 
was recognised that it was fully operative as against the transferor and 
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further that in case of transfer of part or share of a holding the land
lord was not entitled to Hid the purchaser or get khas possession 
(Full Bench case of Dayamoyee rersus .Anandamohan-18 C. ·W. N. 
p. 971), the theory being that there was no abandonment (section 81) 
by the transferor which might entitle the landlord to step in. 

The position was thus extremely unsatisfactory both from the point 
of view of the landlord and the raivat. The amendment of 1928 aims 
at bringing the occupancy raiyats' in a line with permanent tenure
holders and rai~'ats at fixed rate [sections 12 (1) and 18 (1) (a)]. It 
fixes the scale of the salami or fee (called "transfer fee' corresponding 
to "landlord's fee" in case of permanent tenures and holdings at fixed 
rate), and also provides that (1) in case of voluntary transfers (section 
2G(,), this fee must be paid at the sub-registry office at the time of the 
registration of the transfer deed, and (2) in case of involuntary sales 
by Court, it must be paid in the ('ourt concerned before confirmation of 
sale (section 2GE). The scale of the fee fixed is however much larger, 
yiz., to state generally, 20 per cent. of the consideration money or 5 
times the rent whichever is greater (section 2()D) as against only 2 per 
cent. of the rent in the eaSe of permanent tenures and holdings ~t fixed 
rate. In certain eases the oeeupancy raiyat is altogether exempted 
from any transfer fee, .iz., in case of bequest to eertain near relations, 
or for religious or eharitable purpose h'ide 2nd pro\'iso to section 2GB). 
There is no such exception in ease of permanent tenures and raivati 
holding .tt fixed rate. . 

The Sub-Registrar or the Court would send the transfer fee to the 
Colleetor of the distriet and he will send it to the landlord (or his 
common agent, l'ide section 99A or COUlmon manager) by postal money
order in the same manner as landlord's fee for permanent tenures and 
raiyati holdings at fixed rate. A special faeility is, howeyer, provided 
in the case of occupane~' holdings, for a co-sharer landlord to take pay
lUent from the Collector of his portion of the transfer fee by production 
of documentary proof of his title and share [first prm'iso to section 26C 
(3)]. T.he immediate landlord (or a eo-sharer) of any oecupancy hold
ing has also been given what has been eaIled a right of pre-emption, 
i.e., a right to purchase (through Court) the holding by paying, within 
2 months of notice, the raiyat's transferee the alllount of the considera
tion money in the transfer'deed plus 10 per cent. on it (section 26F). 

"Transfer" referred to in section 2GB includes hequest, but it does 
not inelude-

(i) partition; 
(ii) lease (for which see seetion -iSH) or simple mortgage; 

(iii) usufructuary mortgage (for which see section 26G), or 
(iz·) mortgage by ('onditional sale, until a decree or order absolute 

for foreclosure is made (ride section 2(1). 

The provisions about transfer of oecupancy holdings came into 
operation from 1st A.pril 1929 (ride section 26A). 

The general plan of the several sections whieh follow is as below ;-

Sections 2GC and 26D-deal ",ith the various kinds of volunta:ry 
transfers. 

Section 2GE-deals with the various kinds of involuntary sales. 
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Section 26F -deals with the pre-emption rig-ht of the landlord. 
Section 2GG-cleals with mortgage. 
Section 2GH-is special for rent-free holdings. 
Section 26I-interprets "transfer" in the se,eral sections. 
Section 2GJ-remedy in case of deficient transfer fee. 

Section 26C. 

Ceneral.-This section deals with the following matters relating
to various kinds of voluntary transfer:-

(z) when a transfer of an occupanty holding must be registered 
[sub-seetion (1)]; 

(ii) how the "transfer fee" should be paid by the· party to the sub
registrar, and what other requirements must be fulfilled by 
him at the time of registration of the transfer deed [sub
section (2)]; 

(iii) how the landlord or a co-sharer landlord would get payment of 
the transfer fee [sub-section (3)]. 

fit·) how the transfer fee should be paicl in case of bequest [sub
sections (4) and (5)]. 

(r) how arrears of rent or mortgage dues should be treated for the 
purpose of determining the amount of transfer fee under 
section 2GD or pre-emption tharge under section 26F [sub
section (6)]. 

(i) When a transfer deed mllst he registered.-Sub-section ti) of 
section 2GC requires that all voluntary· transfers must be registered. 

Section 261 (2), however, excludes the operation of section 26C in 
several kinds of voluntary transfers, viz., partition, lease or simple 
mortgage, usufructuary mortgage and mortgage hy conditional sale. 
These cases will be governed by the ordinary rules in the Registration. 
Ad, subject to other pro,isions in this Act which are:-

(a) lease by a raiyat to an under-raiyat (section 48H) ; 
(b) usufructuary mortgage (sections 2GG and 49B). 

(ii) lFhat the party sh01tld do at the time of registration of t/"(ll/slc" 
deed.-These are enumerated in sub-section (2), viz., besides paying the 
usual registration fee, he shall also file (a) the prescribed notice form, 
duly filled in for service on the landlords and (b) shall also pay, (1) the 
process fee required for the sen-ice, (2) the landlord's transfer fee and 
(3) the prescrihed cost for transmitting the transfer fee to the landlords. 
The transfer fee has to he paid in cash and the other fees in court
fee-stamp. 

(a) Notice for .~cl'l"ice 011 the landlord.'.-Forms of notices are 
available in the registry office free of charge: and it is ,ery important 
that the prescribed forms are used. Two forms of notices are prescribed 

• As for involuntary transfers, i.e., those forced by the Civil or Revenue Courts in 
execution of decrees or certificat~, Bee notes under section 26E. 
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-one for transfer of permanent tenures and mU~'ol'al'i holdings, and 
the other for occupancy holdings. The form for occupancy holdings 
is Form No. 3 in the Goyernment Rules under the Act, and that for 
permanent tenures and raiyati holdings at fixed rate-Form X o. 2 in 
the same rules. The notice form should be filled up by the party, and 
exeept where there is a common agent or common manager, as many 
notice forms as there are co-sharers amongst the landlords should be 
used, phiS olle extra form filled up in full for keeping ill the Collector's 
reeord (see rule :26 (1) and (2) of the Goyernment Rules under the Act). 
"There several tenancies held under the 8ame co-sharer landlords are 
transferred by one document, one set of notices giving particulars of 
the different tenancies on the back, would be sufficient. 

The corred postal address of eaeh eo-sharer lanclloI'll should also be 
,stated. This is neeessary because under Goyernment rule 27 (1) these 
notiees will be sen-I'd by registered post. 'Where there is a common 
agent or common manager the address of the common agent or manager 
:is suffkient. 

"There there is no common agent or cOIllmon manager, it is very 
important that notices are given for (Ill the co-sharer landlords. Any 
iOmission may lead to complications in the position of the purchaser 
later. For example, the landlord's right of pre-emption under section 
26F lapses ordinarily after 2 months from the notice of transfer: but it 
has been held by the High Court in the case of Surja K. )Iitra 1'ersus 
3funshi Xoabali reported in 35 C. W. X. page 688, that if no notice 
was given to a co-sharer landlord, his right to pre-emption subsisted 
'till a reasonable period from the date of his knowledge of the transfer. 
'The same principle would seem to apply equally in case of notice on a 
wrong landlord. To ensure that no co-sharer landlord is omitted or 
that a wrong person is not nameel as landlord -the party should always 
Tefer to the latest rent receipts received from the lancUorcls and take 
]>articular care that the notices are written up for all the landlords 
mentioned in the rent receipts. The Executiye Instruction of Goyern
ment to sub-registrars is a!\ below:-

"It is important that the prescribed forms are used and are filled up 
properly in all essential particulars. The registering officer shall see 
in particular that the address on the back of the forms is clearly written 
and that the names of all co-sharer landlords, where there are co
sharers, are given in the bod~' of the notice. "Whene,er possible, he 
should (,OIllpare these names with the names given in the latest rent 
receipts granted b~' the lanc1101'l1;; where such receipts are voluntarily 
]>rodu('ed b~- th!' part~·. An~' ('ase of omission or doubt should be 
brought to tlle noti"e of the party, and it should be explained to them 
that it is to their mterest that these particulars should be fully and 
properly supplied." (See paragraph 5 of the Executi,e Instructions
II Procedure in Registration Office.) 

Supplementary llotice.-There is no express provision for amend
:ment of notice or for supplementary or additional notices. But there 
is nothing to prevent the raiyat from amending a notice by petition to 
Collector or filing supplementary or additional notices to safeguard his 
interest. 

The raiyat is not required to state the shares inter se of the co-
1lharer landlords, or how the total "transfer fee" would be' divided 
:amongst them. He cannot be expected to know these correctly: and in 
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fact the rent from the raiyat is 110t always appropriated by the 1'0-

sharers according to their general sllares in the estate or tenure. It is 
for the co-sharer landlord when he applies for separate payment of his 
share. to state his share and the shares of his co-sharers [see notes 
below against the first proviso to sub-section (3)]. 

For service of notice, see notes under sub-section (S). 

(hl (]) The process lee-for the service of the notices referred to in 
(a). "Prescribed" means prescribed by GOV8l'llment [section 3 (lUI], 
'I' ide rule 25 (2) of the GoYel'llment Rules, thus:-

"For the service of these 110tiees a proeess fee of Re. 1 shall be 
le,ied in the case of each holding or tenure; proyided that where there 
are several holdings or tenures inchllled ill one document of transfer 
are held under the same landlord or "a me body of co-sharer landlord" a 
single fee of Re. 1 shall be eharged." . 

The proeess fee is thus Ite. 1 irrespediYe of the number of ('o-~hllrpr 
landlords on whom the notices may ha,e to be served. The process fee 
shall be paid in court-fee stamp [see Governmpnt rule 25 (4)] affixed 

, to a blank sheet of paper on which the particulars of the transfer for 
which it is paid should be stated briefly to ayoid it being mixed up with 
other cases. The cost of transmission of the transfer fee [l'ide (dl] 
should be paid also in the same manner. Thp executive instruction of 
Government to sub-registrars is a" below:-

"The party when presenting a dped of transfer for registration 
should supply-

(1) notices in the prescribed forms properly filled in, for service OIl 

the landlord; separate noticp:> should be prepared for each tenure or 
holding transferr£d, unless the~· are held under the same landlord or 
same body of co-sharer landlords; 

(2) a sheet of paper with the process fee and cost of transmission 
. affixed in court-fee stamp, the parti.culars of the transfer to which they 

relate being stated briefly in the body;" 

(b) (2) The landlord's trausler lee: unlike process fee and cost of 
transmission, this should be paid in ('(1"h and a receipt will be gi,en bv 
the registering officer for it. • 

The scale of the fee is laid down in section 2GD. and the schedule on 
the back of the form of notice (Form ;3, GO\ernment Rules) is intended 
to afford an automatic methorl of ealculating' the amount in cases of 
transfers of entire holdings as well as of portions or shares. Sub
section (6) requires that the eonsideration money or the yalue of the 
holding on the basis of which the transfer fee is caleulated should 
include all arrear rent and SUbsisting' mortgage dues. This is important 
and should be borne in mind wheu drawing up the deed or filling up 
the schedule of the notice. It will be noticed that the raiyat is not 
required to divide the total amount amongst the co-sharer'landlords 
[see last portion of the notes under sub-seetion (2) aboye J: but the 
amount due for each holding should be shown separately. The form 
of notice for transfer of tenures or raiyati holdings at fixed rates is 
different (viz" Form Xo. 2), and where such tenancies as well as rah'ati 
holdings are transferred h~' the same doeument. care should be taken 
that the~' are not mix,ed up in the same form of notice. 
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Effect of insufficient transfer fee on misdescription.-Misdescription 
of the nature of the tenancy in the transfer deed or in the notices does 
not bind the landlord [ride' section 261 (4)] : but if insufficient transfer 
fee be paid, or if transfer fee be paid on the scale of a holding at fixed 
rate (mukarnri) where the tenancy is only an oceupancy holdino- a 
penalty is prm·ided in section 26J (riz., the same amouiIt oyer ":ith 
costs). The landlord also ~ets an extended time for pre-emption [vide 
sub-section (3) of that section 1. 

The form of schedule with the notice requires mentioning ldwtian 
numbers, etc., in all areas where there has been a record-of-rights. 

(b) (3) The prescribed cost of transmissi07l-means such cost as may 
be prescribed by Go,ernment bv rules under the Act [section 2 (10)]. 
It is laid down in rule 25 (3) o(the Government Rules, thus:-

"The cost of transmission of transfer fee shall be levied at 10 per 
cent. of the fee subject to a minimum of 8 annas, fraction of an anna 
being treated as full anna: provided that where several holdings or 
tenures, included in one doeument of transfer, are held under the same 
landlord or same body of co-sharer landlords a single fee calculated at 
10 per cent. of the total transfer fee, subject to a minimum of 8 annas, 
shall be charged." 

Paragraph 7 of the Executi,e Instructions to sub-registrars explains 
the calculation further, thus:-

"For example, if the transfer fee is Rs. 4-6, the cost of transmission 
will be 8 annas and not 7 annas. Again if the transfer fee be Rs. 36, 
the cost of transmission should be Rs. 3-10 and not Rs. 3-9-7." 

·Where lands of several holdings are included in the same transfer 
deed, the above ealculation should be made separately for each holding. 

The cost of transmission is payable in court-fee stamp like process 
fee and in the same manner f.~ee notes under (b) (1) ahoye regarding 
process fee]. 

The eost of transmission is intended to eoyer the cost of Go,ern
ment on aceount of the agency work* which the Act imposes upon it. 
This eost comprises the cost in the registration office, the collectorate 
ana over-head charges for supervision, audit, etc., and includes the 
money-order commissions for sending the money from the sub-registry 
offic.e to the collectorate treasurv and from the collectorate to the land
lords concerned. As for the d~tailed procedure, see Government rules 
28, 29, 29A. to 29D, and the ExecutiYe Instructions. 

Su~.section (3)-Payment of landlord's transfer fee to the landlord. 
The landlord's transfer fee and the notices are sent by the Sub-Regis
trar (in case of inyoluntary sales b~· the Court, ""ide section 26E (4)] 

• NOTE.-Sir John Kerr's Committee or the Bill as introduced in the Legislative 
Council in 1925 did not impose this agency work on Government. It was left to the 
landlords to realise the transfer fee in the same manner as arrear of rent. The Select 
Committee which followed that Bill, recommended, however, that the fee should be .paid 
to the registering officer at the time of registration of the transfer and then transmitted 
by the Collector to the landlord concerned a~ in the case of l~ndlord's fee fo~ tran&fer 
of permanent tenures. This recommendation was accepted III the Act of 19_8. It no 
doubt saves the landlord t.he trouble and expeme of realisation and he gets the money 
at his door through the postal peon, but as will be explained later, it complicate3 the 
whole matter a good deal, particularly where there are co.sharer landlords. 
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to the Collector, and the Collector sends the money by postal money
order to the landlord (or to his common agent or common manager), so 
that the latter gets it at his door. Before he does this, the Collector 
first sen-es the notices on the landlord named therein (or to his common 
agent or manager) by registered post, acknowledgment due, or in the 
manner of service of a revenue process (,Government rule 2;). He then 
waits till the acknowledgment or due service is reN~iyed [see Executive 
Instructions III (5) and (7)] and then sends the money by postal money
order (except in ease of personal ledger account for which see notes 
below under that head) t{) the landlord or his eommon agent or common 
manager, if any. If any notice be returned by the Post Office 
undelivered, the Collector will affix it on the Collectorate notice board 
for one month, but payment will not be made in such ease unless the 
landlord makes an application (eel!! t f e I"; i e) 19 a" t!O) in writing 
to the Collector. Such applieation may require the Collector to pay 
direet from the Treasury or by postal money-order, and the Collector 
will act accordingly (Government rule 28). 

This is simple enough when there is a sole landlord or where eo
sharer landlords have a common agent or common manager a.nd there is 
no mistake in his name in the notice furnished by the rahrat. But 
where (a) there is a mist.ake or (b) there are co-sharers without common 
agent or common manager, difficulties necessarily arise. 

(a) .1/istal.:e ill the name of the l!llldlord in the notices O/' u'/,ong 
landlord being named.-lnder section 26C (S) [also section 26E (4)] 
the Colledor can pay only to the person named in the notices furnished 
by the raiyat. He has no authority to pay to any person not so named. 
This stands to reason. The Collector's position is that of an agent who 
can only pay to the person named by his principal, i.e., the raiyat. If 
there'is a mistake, he cannot take it upon himself to correct it. Such 
a course would n.ecessarily inyohe him into an investigation as to 
whether the matter is one of dispute or a mere mistake, and then to 
a finding on these points. If there is a dispute. the Collector cannot 
arrogate to himself the power of enquiring into such dispute, which 
if> the jurisdiction of the Civil Court. In an~' case his finding can have 
no legal effect. 

It follows, therefore, that a landlord not named in the I'aivat's 
notice cannot have any relief from the Collector. Such a landlord 'can, 
however, obtain a o.ecl'ee or order from the Civil Court and apply to 
the Colledor for payment of the transfer fee on its strength. If the 
Colledor has alread~· paid the money to the person named in the raiyat's 
notioe, the landlord can reeO\-er it from that person (ride proviso to 
section 195A.). B'e seems to haye got two other indired ways of getting 
payment-(l) he may induce the raiyat to file supplementary notices or 
to apply to the Collector for correction of his previous noti~es ; 
01' (2) he Illay apply for pre-emption under section Z6F. As already 
observed. there is nothing to debar a raiyat from filing supplementary 
notice,> or correcting' mistakes in his first notices: and if the mistakes 
are ',OIUl fide, it is to the interest of the transferee to see that they are 
correded. As for pre-emption, the right under section 26F is not 
limited only to the landlorch llamed in the notiees. and, following the 
principle held in the case of Surja Kanta )Iitter reNlIS )Iunshi Xoab 
Ali. :35 C. W. N. page 68S, a landlord not named in the notiee can 
apply for pre-emption within a reasonable time from the date of his 
knowledge of the transfer. 
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(b) Co-sharer la.ndlords.-If co-sharer landlords can act jointly, 
there are several ways of receiving payment of their transfer fee--

(1) by application to the Collector and joint receipt of all of them 
[-ride Government rule 29 (1)]; 

(2) by the appointment of a common agent* under section 99.-\. or 
a common manager; 

(:3) by opening personal ledger account according to rule 29B of 
the Goyernment Rules. (See notes under heading "Personal 
Ledger Account," page 31.) 

The necessity of joint action by all the co-sharer landlords arises 
from the position that the Collector cannot take it upon himself to 
divide the transfer fee amongst them unless such division is agreed to 
bv them all. Moreover, the expression "landlord" in sections 26C (3) 
and 26E (4) has its ordinary meaning of entire body of landlords. 
Howewr, to simplify the procedure in (1) above, i.e .• joint application 
and receipt-rule 29 (G) of the Government Rules has been recently 
amended (ride X otification No. 856 T.R. of 14th October. 1932), and the 
landlords can take together a number of deposits of the same kind in 
one applicatior. and receive payment of the total amount. The proce
:lure in (2) above, viz., of common agent or common manager is more 
convenient, as all notices, etc ... will also be served on such agent. 

If the co-sharer landlords cannot act jointly owing to disputes 
amongst themselves, they or anyone of them can have a common 
manager appointed by the District .Judge under section 93 (i) (b) and 
the transfer fees may then be paid to such common manager. It is, 
however, doubtful whether a common manager can be appointed under 
this section only for the purpose of receiving transfer fees. 

A co-sharer landlord may. however, obtain separate payment of his 
portion of the transfer fee of occupancy raiyatst by proceeding under 
the first proviso to section 26C '(3) [or in cases of involuntary transfers 
-sed ion 2GE (4), proviso]. The procedure is as below:-

(1) application to the Collector, mentioning the transfer fees in 
deposit and the share he claims and the shares of the other co-sharers 
with their names and postal aadresses.'~The 8StlPt fee ref:):IctiFea fsr tfte 
appliGati8R is 12 annas, awl the application must be verified in the 
same manner as a plaint under the Civil Procedure Code [Government 
rule 29 (2)]; 

(2) the application shall he a{'("ompanied by extract from the Land 
Registration Registers where the landlord is the proprietor of an estate, 
showing the shares, and in other cases documentary proof (e.g., copies 
of record-of-right or other title deeds) to show the shares; 

(3) it shall also be accompanied by notices (in :Form i of the Gov
ernment Rules) to be served on the other co-sharers [Government rule 29 
(2)] together with a total process fee of Re. 1 only [Government rule 
29 (3)]. The "other co-sharer" should include all the co-sharers nam~ 

·See notes under section 99A. The name of the common agent must be registered 
in the Collectorate. The rule about common agent does not debar the landlords from 
appointing a special agent, e.g., by mukhteamama or vakalatnama for any partiCUlar case. 

tThis procedure does not apply to landlord's fees on account of pennanent tenures 
or of raiyati holdings at ~xed rate or fixed rent (mukarari), 88 sections 26C and 26E apply 
only to occupancy ho/dmgs. The proee<iure may, llOWeyer, apply to ICW5et> to ",.,..lex. 
raiyats [t'ide section 4SH (2)]. . 
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in the raiyat's notices, even though there may be mistake and the, 
applicant may not admit them, and also names of other co-sharers not 
named in these notioes [Government rule 29 (2)] with their addresses. 

The Collector will first serve the notices in the manner provided in 
Government rule 29 (3), i.e., by registered' post, acknowledgment due, 

-....:. the other co-sharers inviting them to state whether they have any 
_ ·ction to payment to the applicant according to the share stated . 

.u' no objection is received and the Collector is satisfied about the title. 
and share from the documents filed, the applicant may receive payment 
of his share from the Collector, provided always that his name is men-· 
tioned in the raiyat's notices under section 2G (2) (a). 

To simplify and cheapen the procedure, Government rule 29 (6). 
provides that a co-sharer may join any number of deposits in one 
application witll 8B8 89u:pt fee 8tllftlfJ of H~ ftBBa.ii, provided the interest 
and title of the landlords are uniform. To. avwil of this advantage all 
that the landlord is required to do is to keep together the notices as 
they are received, and then wait for (i months or a year till a sufficient 
number has accumulated. He can then take them all together and 
apply to the Collector with one application only, according to rule 
29 (6). The payment can, however, be bad only nom the Treasury, 
i. e., not by postal money-order. . 

Registration 0/ shares.-Still the procedure cannot be said to be· 
eas~v or simple. To ('om ply with the requirements of sections 26C (3) 
and 26E (4), the co-sbarer has to prove in ea('h application for pay
ment his title and share by produdion of extracts from the Land 
Registration Registers 01' other document. A new rule 29D has 
accordingly been recently proposed to be inserted in the Goyernment 
Rules (Notification No. 9010 L.R., dated the 4th August. 1933) by 
which this can be avoided. According to this rule: a co-sharer land
lord would be able to regihter with the Colhctor a statement of his: 
share in respect of an~' estate or tenure or pa'rt thereof, and later on 
when he applied for payment of his portion of auy transfer fee in 
deposit the Colledor would, unless he was apprised of any objedion or 
dispute since, without further notice on the other co-sharers and with
out further production of extract from the Land Registration Registers' 
or other document in proof of title or share, (Ii'vide out the applicant'h 
portion according to the registered 8T1are and ~end it to him by postal 
money-order, provided always that his name was mentioned in the 
l'aivats' notice under section 26C(2) (a). A statement of share once· 
registered, would remain in force for two years, but would be renew
able thereafter in the same manner. The procedure of registration, 
renewal and pa~'ment would be as below:-

(1) The statement of share shall be in the form gi,en in Form 7A 
of the Government Rules, and shall show the applieant's share as well 
as the shares of all the other co-sharers in the estate, tenure or part 
thereof in resped of which registration is sought. The statement must 
h wrified as a plaint under the CiyiI Procedure Code and shall he 
~('('()mTlnniecl by as many eopies of the same as there are co-sharers 
tog-ether with notices (Form 7A t first page) to he Rerved on the other 
co-sharers, and an application to the Collector reqiIesting him to register 

*This rule would seem to be applicable also to landTord's fees for transfers of permanent. 
tenures and raiyati holdings at fixed rate or fixed rent, as it is not entirely dependant on 
~('t'tion 26C (3) (first pro"iso) or the pro\'~o to section !6E (4). 
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the statement and to divide his portion of transfer fees according to the 
share stated in it. 

(2) The court-fee required for the application and the statement is 
Rs .. 5, and the process fee required for the service of the notices is Re. 1 
total, whatever the number of co-sharers, as in Goyernment rule 29 (2), 
and it shall be paid also ill couri-fee stamp. The application must jibe 
supported by extract from the Land Registration Registers where 
landlord is the proprietor of an estate, and in other cases copies of . 
record-of-rights or other document showing his share as in the case of 
an application for payment under section 26C (.3), first proyiso, or the 
proyiso to section 26E (4). The shares of all the co-sharers in the 
estate, tenure or part thereof in one application or statement, must be 
uniform.-

(3) The Collector will then sen-e the notices on the other co-sharers 
illyiting them to file objections, if any, to the shares stated in the 
statement of shares within a specified date. If no objection be filed 
and there be no dispute, the Collector will register the applicant's 
s}lare. 

(4) Any' other co-sharer may, in response to the notices mentioned 
above, apply to have his share also registered; and if there be no objec
tion or dispute about it, the Collector will reg-ister his share also 
without further notice to the other co-sharers and, unless the share is 
not supported by the documents already filed by the first applicant, 
without production of .e.ny further document in proof of title or share. 
The eourt-fee required for such application is Re. 1. 

So far as regards registration of share. As for payment out of any 
partieular deposit of landlord's transfer fee, there must be an applica
tion under the first proyiso to section 26C (3) or the proyiso to section 
26E (4), v·itlt tft lt8-llt\1 et!lll't-fee of 12 t\BBas., 1mt it will not be neces
sary to file agail~ any extract from the Land Registration Registers or 
other document in proof of title or share, or to file any further notices 
or process-fee. The Collector will, on receipt of such application and 
unless he has been apprised of any change or dispute regarding- the 
applicant's share, forthwith di,ide the transfer fee and send the 
applicant's portion to him b~' postal money-order, proyided always that 
the applicant's name is mentioned in the raiyat's notice under section 
26C (2) (a). An application for payment may include any number of 
deposits as in Government rule 29 (6). 

Payment under the abo,e procedure can, ~s already stated, be made 
during two years from the l'egi~tration of share; but the registration 
may be renewed for another two years (and so for eyery succeeding 
two years) by fresh application, and the procedure is the salUe as in the 
first application. 

It will be obser,ed that whiche,er of the aboye procedures be 
adopted hy a co-sharer landlord, he must not only at one stage give 
prima facie proof of his title to the share claimed by production of 

*It might be sufficient, so far 118 the applicant co·sharer is concerned, that his own 
share (e.g., say 7 annas), was the same in the entire area covered by the statement of 
shares and the application, it being immaterial whether the shares inter Be of the other 
co-sharers within the remainder (viz, 9 annas) varied or not. But in that case it would 
not be possible to extend the benefit of the rule to any other co-sharer [t-ide paragraph (4) 
below], without fresh statement of shares and fresh notices. 
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extract from the Land Registration Registers or other document as 
required by the provisos to sections 2GC (3) and 26E (4), but he cannot 
get any payment from the Collector if there is any objection or dispute 
regarding his title or share, or if his name is net mentioned in the 
raiyat's notices under section 26C (2) (a).· 

Personal Ledger Account.-A sole landlord or, where there are co
sharers, all the co-sharer landlords together, may apply to the Collector 
for personal ledger account in respect of transfer fees due to him or 
them in any estate, tenure or part thereof, provided that in case of 
co-sharer landlords their shares are uniform in the entire area covered 
by the application. As transfer fees are received by the Collector, he 
will enter them in the personal. ledger, and where there are co-sharers 
amongst the landlords, divide the amounts according to their shares 
and show the amounts due to each co-sharer in separate columns of the 
ledger, provided always that the landlord's name is mentioned in the 
raiyat's notices under section 26C (2) (a). The form is giveu as Form 8 
in the Executi.e Instructions. \Vhen the landlord wants payment he 
must apply to the Collector, and the Collector will pay him 3gainst the 
amount at his credit in the ledger. The procedure is laid down in 
rule 29B of the Government Rules, and is as below:-

(1) Application for personal ledger to be verified as a plaint under 
the Civil Procedure Code, to give a brief description of the estate or 
tenure with names of villages, and where there is a record-of-rights its 
khatian number. In case of proprietors of estates, extracts from the 
I,and Registration Registers to be annexed. In case of co-sharers, their 
shaT-es to he specified and also the shares or groups of shares according 
to--which separate accounts in the ledger are sought. 

(2) The fee for maintenance of personal ledger account is Rs. 25 per 
annum, except when the revenue or rent is Rs. 100 or less, in which 
ca~e it is Rs. 10. 'Vhen co-sharer landlords want separate aceounts 
according to their shares or groups of shares, the above fee must he 
paid for each such separate account wanted. The fee has to be paid in 
cash at the treasury. 

(3) Every application for payment shall state whether there has been 
any change in the landlord or his share, aBe 8Rall bear court_fee stamp 
~f H~_ 8Rllaa, and shall be verified as a plaint under the Civil Procedure 
Code. In case of change in the landlord, the Collector must obvioush
be satisfied as to his right to receive the money. In case of change in 
share, he cannot also pay unless the co-sharers agree; and in such case 
notiees on the co-sharers are obviouslv necessary, unless they voluntarily 
appear and signify in writing thiir agreement. When° satisfied in 
these respects the Collector will order payment against the amouni at 
the credit of th8 applicant in the ledger. The payment will not be 
made hy postal money-order but will have to be taken from the 
treasury. 

*From this point of view the provisos are more a handicap than otherwise to the co. 
sharer.landlord. Thes,: prmisos were inserted by an amendment mo\'ed in the Legislath·e 
Council by Mr. Syed Ahqulla. The amendment was opposed from the side of Government, 
b~t t~e opp08iti~~ was lost. I~ moving his amendment 1\11'. Atiqulla simply said that 
his object was to safeguard the mterest of a co,sharer landlord where there is no common 
agent". There was no proper discussion of the implications in the suggested procedure. 
It would perhaps have been simpler if the suggestion made by Mr. Nelson from the side 
of Government that the matter might be left to rules. were accepted. 
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The application for payment in case of co-sharer has to be treated as 
application under section 2GC (3), first proviso, or section 26E (4), 
proviso, so far as regards transfer fees on account of occupancy hold
ings, only if there has been no change in the landlord or his share, no 
further notices on the other co-sharers or production of documents is 
necessar;\'. The advantage of personal ledger account in Government 
rule 29B is not, however, confined to occupancy holding8 only, but 
extends to landlord's fees on a('count of permanent tenures and raiyati 
holdings at fixed rate; and although the provisos to sections 26C (3) 
and 26E (4) do not apply, the procedure, is the same and, as in the 
procedure of registration of shares, a co-sharer landlord can thus get 
payment separately of his portion of such fee also. 

It will be observed that the main difference between the procedure 
of personal ledger and the proposed procedure of registration of shar~s 
under Government rule 29D is that in the former all the co-sharers 
must join in the application and agree to personal ledger account for 
themsehes also, while in the latter one eo-sharer can apply and act 
independently. On the other hand in the ('ase of personal ledger 
account, the landlord need not necessarily keep au account of the 
tran!>fer fees, as this is done by the Collector for him. In applying 
for payment also he has not to mention the sper-ific deposits. In the 
case of mere registration of shares, the landlord will have to keep an 
account of the transfer fees as he receives the notices under section 
26C (2) (a), and when appl~'ing for payment he must state definitely 
the deposits against which he seeks payment. 

2nd pl'ol'isu to section 26C' (3).-Trhen a landlord or a co-sharer 
landlord ]Jul'rliases the holding of a· raiyat 1111der him·.-1Yhen a sole 
landlord (or the entire body of landlords) purchases the holding of an 
occupancy raiyat under him, no notice or transfer fee is necessary. 
The reason is obvious. 

Similarly when a co-sharer landlord purchases his raiyat's holding, 
it is not necessary for him to serve a notice on himself or to pay his 
portion of the transfer fee. The transfer fee to be paid at the registry 
office will be only what would be payable to the other co-sharers, and 
the notices to be filed will be on1;\' those whi('h are required for service 
on these other eo-sharers. 

1Yhere such a co-sharer purchaser shows a wrong share for himself 
or omits some other sharers and retains for himself a larger portion of 
the transfer fee than is properly due to him, there is no special pro.i
sion for the relief of the aggrieved co-sharer. N one of the remedies 
mentioned aboye are available to him. Ther(' is, however, nothinO' to 
bar his ordinary civil remedy by suing the pt.rehaser co-sharer. to 

Sub-sections (4) and (5).-Sllb-section (4).-Bequest tra/lsfer fee to 
be paid at tlte time of probate 01' letters of administration.-In case of 
bequests the transfer fee should be paid at the time of probate or letters 
of administration, together with notices on the landlords to be served 
through the Collector as in the case of transfer by registration at the 
registry office. The form to be used is the same as prescribed for 
transfer by private sale, viz., Form No.3, only the rate of transfer fee 
should be ealcu1ated at 10 per cent. of the yalue (instead of 20 per cent.) 
or 2~ times the annual rent (instead of 5 times) whiche~er is O'reater 
[Tide section 2fJD (e)]. The consequences of omissions and mist:kes in 
names, etc., would be the same as already stated above. ."he Court 
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will send the notices and the transfer fee to the Collector and the 
Collector will deal with the same in the same manner as when received 
from the registry office. 

The provisions of sub-section (6) are important for the purpose of 
the calculation of the landlord's transfer fee. The stamp duty will 
haye also to be paid on the full amount. 

See also section ;3, proviso. Ordinarily the transferor and the 
transferee are both liable for arrears of rent; but if the arrear has been 
mentioned in the transfer deed as payable b~' the transferee, the 
transferor ceases to be liable for it to the landlord. 

Section 26D. 

Section 26D is subsidiar~' to section 2GC [see section 26C (2) (c)] 
and lays down the rates of landlord's transfer fee (or salami) to be paid 
in different kinds of yoluntary transfer of occupancy holdings, thus:-

Haies of lalldlo,.d·.~ fl-allsfcl' fee in case ofl'ollintary transfers. 

Holding or part on 20 per cent.. of the consideration money .. 
produ~e rent. 

Holding on money 20 per cent. of the consideration money 
rent. or 5 times the annual rent whichever 

is greater. 

Part or share of a 
holding on money 
rent. 

Exchange 

Gift 

Bequest 

20 per ceat. of the consideration money 
or 5 time, the proportionate rent for 
the share or part whichever is greater. 

5 per cent. by each party of the consi· 
deration money or I! times the rent 
whichever is greater, i.e., total 10 per 
cent. or 2! times the rent. 

20 per cent. of the ... alue or 5 times the 
rent whichever iii greater. 

10 per cent. of the "alue or 2! times the 
rent whichever is greater. 

To be paid at the time 
of registration to the 
Registry office. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

To be paid to Court at 
the time of probate 
or letters of adminis
tration. 

"There the transferee is a po-sharer landlord the transfer fee to be 
paid is less by the proportion of his share. 

COllsideration money (llid 1'0111(' of holding.-There is no "considera
tion mone~'" in the case of "gift". "bequest" or "exchange". In 
these cases therefore the "transfer fee" has to be calculated on the 
"yalue of the property". Lnder section 26C (6) "consideration money" 
includes arrear rent and mortgage dues which the transferee has paid or 
agreed to pay, and these amounts are required to be shown in the 
transfer deed both for the purpose of transfer fee and stamp duty. 

"~4s set forth in the instrument of trans/er.-The expression used 
in clauses (a), (b), (c) and (d) is consideration money or yalue "as set 

X OTE.-For involuntary sales (see section 26E). 
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forth in the instrument of transfer". There is no pronSlOn for dis
puting this amount if it is under-stated: but the purchaser stands the 
risk of losing his land on the landlord paying only the under-stated 
amount (with 10 per cent. extra) under section 2GJ:t' (pre-emption), and 
this apprehension would afford an automatic check against under
statement. To the landlord, the only remedy is by following the 
procedure of pre-emption under section 2GF (see notes under section 
26F). 

E.rchall.ge.-"Exehange" really amount,; to two sales, amI from this 
point of view the fee would be half of what would be derived if there 
were two sales. But exchange is effected usually by one document a,; 
one trabsaction. However, taking the rate prescribed as a reduced 
rate, it was justified on the ground that exchange should be encouraged 
as it would facilitate consolidation of holtling,;. The landlord's riglIt 
of pre-eruption does not extend to "exehange" [see seetion 26F (1) 
(c)], and therefore therA is no check again:<t under-statement of the
value in the document. But the same reason, yiz., desirability of 
encouraging ~challge, justifies this laxity. 

2nd fJl'Ol'iso-Gift 01' bequest to nea-l' relati res 01' for religious 01' 

charitable PUl'po,~es.-The 2nd proviso exempts certain bequests or gifts 
to near relations or for religious or charitable purposes. This exemp
tion does not extend to permanent tenures or raiyati holdings at fixed 
rate. 

Section 26E. 

Sub-section (1).-Just as sections 26C and 26D deal with the 
various kinds of voluntary transfers, section 26E deals with the various 
kinds of involuntary sale's, which are sales in execution of a decree or 
certifieate or foreclosure of mortgage. Two classes of involuntary sales 
are exempted· from transfer fee:-

(1) those in execution of a decree or certificate for arrears of rent 
due in respect of the. holding or dues recoverable as such, 
und 

(2) where the purchaser or the decree-holder is the sole landlord 
(which term includes entire body of co-sharer landlords 
where there are co-sharers). 

The underlying idea is that as the transfer fee represents the pnce to 
purchase the landlord's sanction, it should not be payable where the 
sale is brought about at the instance of the landlord himself, or by a 
co-sharer in a proceeding in which the other co-sharers have also notice 
[see sections 148A ~ 7) and 158A (9)]. 

"Decree or certificate for arrears oj rent"-the first exemption.
Compare the proviso to section 22 (2), ante, where the words are "rent 

*NoTE.-The language of the section is not very happy. It would perhaps have been 
better if those exemptions were shown in a separate proviso like the 2nd proviso to section 
26D. However, in both sections 260 and 26D (which relate to voluntary transfers) and 
section 26E (which relates to involuntary sales) the provisions about liability to transfer 
fee and the procedure of paying it are mixed up. There is no separate liability clause. 
Section 26E excepts these two classes of cases and there is no other section or provision 
imposing a liability to transfer fee for them. The net result is that they are exempted 
from the fee, as really intended by the framers of the Act. 
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decree or a certificate under this Act". The same would seem to be 
the meaning of the above expression in section 26E, viz., decrees or 
certificates for arrears of rent under the Bengal Tellancy Act·. 

Cases in which no transfer fee is payable are thus:-
I i) sales in execution of decrees in rent suits by the entire body of 

landlord, i.e., the ordinary rent suits framed under section 144; 
(ii) sales in execution of decrees in rent suits bv co-sharers, framed 

under section 148.-\ [for notice to other co-share;s, see section 148A 
(i)] ; 

(iii) sales in esecution of certificates under section 15SA whether 
filed by the sole landlord or by a co-sharert [for not.ce to other co
sharers, see section EiSA (9)]: 

(il') sales in esecution of ordinary certificates under the Public 
Demands Recovery Act wheiher by Government or by the Court of 
·Wards [e.g., item (8) of schedule I of the Public Demands Recovery 
Act], where the Government or the Court of 'Yards is the sole landlord 
[ride' exemption (ii) above]. 

Proviso to sub-section (1).-Compare the 2nd proviso to section 26C 
(.1). The omission of any reference to sole landlord is tlue to the fact 
that under the main suh-section when a sole landlord purchases in a 
Court sale, whatHer the nature of the sale, no transfer fee is payable. 
This also follow;; otherwise: for where the purchaser i;; the 16 annas 
landlonl, there remains nothing' of the transfer fee to be deposited for 
anybod~' else. 

Sub.section (3).-Compare what would happen in the case of a 
voluntary transfer (section 2(jC'1. If the rewisite fee is not paid, the 
Suh-Registrar will not register the document, and under section 2GC (1) 
the sale would be ineffeetiYe. 

Sub·section (4) (proviso).-For defkient fee, section 26J applies to 
Court sales a1;;o. The pro\'iso to suh-section (4) repeats the proviso to 
section 2GC (.3). (Se'c notes under section 260 (.3).] 

Section 26F. 
This section emhodies prO\'isions about what has been called the 

right of pre·emption by the landlord against the purchaser of a holding 
of a raiyat under him. The right can, however, be exercised only 
after the sale b~' the raiyat has bf'en completed. It is strictly therefore a 
right of . 'post-emption" . 

The introduction of this "edion in the Act of 1928 was a subject of 
very hot eontrovers:v. The ohjects intended by the section are-/irstl?/, 
to let the landlord ha\"e an opportunity to get rid of an undesirable 
tenant, prOl'ided he paid reasonable compensation to the man who has 
purchased from the raiyat (10 per {·ent. over the purchase mone~' [ride 
section 26F (2)]: and jJ/'(Jl'idcd there was no delay in taking action by 

·XOTE.-It would ha\-e been c1eal'('r if the words "under this Act" were inserted 
after" certificate" in line 3 as in section 22. 

tXOTE.-!t does not seem to 1::1' necE's.~ary to induet the theor~' in section 158AAA and 
exclude certificates bv eo·shal'('r landlords when obtained under section 158A. The 
provision of section IS8A (9) for notiee to other co·sharers brings, for this purpose, the 
case in 8 line with cases under section 14804.. Further, seetion 22 (2), proviso, does not 
exclude such cases. In any ease the seetion as it is does not, in case under section 158A, 
limit its scope only to certitifieotes by sole landJc.rd or entire bedy of landlord.o. 
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the landlord, time fixed 2 months ('1:ide section 2GF): and second17/, to 
provide an automatic check against under-valuation in the sale deeds 
with a view to avoid the proper transfer fee, and thus to stop any 
litigation over the question of valuation. 

The proposal for provision of pre-emption appeared also in the old 
Bill of 1883, along with the proposal for conferring the right of transfer 
on the occupancy raiyats. Both fell through at that time. The latter 
proposal having been revived, the former also came in for consideration, 
and was adopted with certain modification. 

The position was further explained thus on behalf of Government, 
during the discussion in 1928:-

"Under the present law, though pr.actice varies, but generally 
stated, when a raiyat sells his holding, the landlord recognises the 
purchaser on payment of a salami, or when he does not recognise him, 
he treats him as a trespasser and goes to the law Court to eject him. 

"Xow, of the two alternative courses open to the landlord, that of 
salami which now varies with his whim and pleasure, it has been made 
definite, and a uniform rate of fee has been fixed. The rate of post
emption provicles a substituh~ for the other alternative, namely, the 
option of ejectment suit now open to the landlord. As a substitute it 
is certainl~' a fairer and more eCluitable :mbstitute. If there he an 
ejectment suit, the purchaser loses or at any rate risks to lose not only 
the land but also the whole of his purchase mone~', the ('ost of litigation 
and perhaps mesne profits also, not to speak of the suspense and anxiety 
for years, during which the litigation would be pending'. "(Tnder the 
Bill whel'e he cannot get the land. he g~ts hal'k his money with 10 per 
cent. l'ompensation in 2 or 3 months' time." 

The procedure for the landlord will be as follows:-

(1) to make an application in the Civil Court within two months 
of the receipt of notice of transfer: the other eo-sharer landlords should 
be made parties defendants to the proceeding' [see section 188 (i)] j 

(2) to deposit simultaneously in the Court the amount of considera
tion mone~' or value ~s set forth in the notil'e with 10 per cent. over it. 

(3) to annex with the applil'ation-(i) notices to be served on the 
person to whom the raiyat has transferred [l'ide section 26F (3)]; and 
(ii) notices to be served on the other co-sharer landlords who would be 
made parties defendants: with the necessary proeess fee. 

(4) to deposit within such time as the Court will allow [section 26F 
(3)] the further amount as the transferee may haw paid as rent or to 
annul any incumbrance, together with iuterest. 

(5) to obtain order of the Court allowing the application under 
section 26F (5). 

(6) if necel'sary, to apply for and obtain possession through the 
Court [section 26F (iii)]. Xo special rates of court-fees for the applica
tion under (1) or (6) above or for deposits under (2) or (4) above, or for 
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the notices under (3) above are prescribed (see Chapter VIII of the 
Statutory Rules), and therefore the scales in the Court-}'ees Act (VII 
of 1870) will apply. 

Sub-section (l).-E.xceptiolls.-The exceptions (a) to (d) are obvious 
except perhaps "exchange" in (c), for which see notes under section 
26D. 

Pre-emption to be applied fOr within tlCO months 0/ the service of. 
notice.-The object is to keep the period of su!>pense as short as 
possible. To quote from the statement. made from the Government ~ 
side during the debate in the Legislative Council:-

"Another objection is that this (i.e., pre-emption) may be used as a 
convenient weapon to terrorise and fleece the purchaser. This is a 
serious objection, aud if it turns out to be true, it should be the duty 
of Government and this I~egislature to step in and take away the right 
altogether. Government were not unmindful of this objection, and 
safeguards have been provided in the Hill against such possible abuse. 
These are, fi rst I./} , that the amount set forth as consideration money in 
the sale deed must be taken as final and must not be open to question 
in Court; secondly, that the procedure ill the Court should be a simple 
proceeding and not a suit; thirdly, the time of suspense must be as 
short as possible. It has been put at two months and in no circum
stances should it be permitted to exceed 3 to 4 months at the most; 
fourthly, the rules of merger in section 22 should apply. It was with 
considerable diffidence that the right of post-emption (i.e., pre-emption) 
has been extended to co-sharer landlords. But judging from the 
number of amendments bearing on this concession, which have been put 
forward, it should be a serious matter for consideration if they are 
pressed, whether the right should not be restricted to sole landlord and 
entire body of landlords only. On no account should the procedure of 
post-emption be permittell to drag' on as a regular suit. It is a matter 
of the utmost importance that the period of suspense should be as short 
as possible. Otherwise not only will all peare-loving purcha!>ers be 
shut out altogether but e,'en the speculating purchaser will be shy and 
the raiyat will neYe!' get a free market on anything approaching a 
proper value for his land; and the landlord's share as t.ransfer fee will 
also be proportionatel~· less. There is ag-ain the risk that actual culti
vation of the land will be neg'lected during this period of suspense-a 
very serious contingency which should by all means be avoided. The 
restrictions of time and proredure b~' which this right of post-emption 
has been h·edged round in the Bill. are therefore all of great importance, 
and none of them can be relaxed." 

When no notice is rcccit'ed,-1Yhen a co-:o;harer landlord does not 
receive any notice under section 26(' (2) (a) bv reason of the raiyat 
omitting his name, it has been held by the High Court in the case' of 
Surja K. Mitra i'ersus llunshi Xoabali, reported in 35 C. w. x. 
page 688, that that co-sharer would get a "reasonable time" from the 
date of his knowledge of the transfer within which he ma~' apply for 
pre-emption under section 26F. In this case the application was within 
two months of knowledge and this was ta,ken as reasonable. It will, 
however. be observed that an amendment somewhat on the line of the 
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decision by the High Court was moved in the Legislative Council from 
the zamindar's side, but was lost, Government opposing thus:-

"It is directly against the clear intention of the sections on pre
emption. This intention is that two months should be the maximum 
time within which the landlord must exercise his right. If a co-sharer 
landlord be permitted to come at any time after years, on this plea or 
that and claim pre-emption who will care to buy a raiyat's land or 
risk his money:- Again if a fear like this be constantly hanging over 
his head it will mean interminable suspense with all the serious 

• difficulties in its tail about which I have already spoken, purchasers 
will be shy, the raiyat will not get the full market -value and the land
lord willilot get the full salami and cultivation will he held in suspense 
for an indefinite period. Other serious objections will also arise. For 
the possilJle benefit of a fell' sleepin.r; co-.~h(lrer landlords who do not 
care to l.:eep any information about their property, serious harm ll'Ould 
be done to many-both landlords (llld tPII(lIIts-and to the community 
as a whole. As a result the chances of this rule of pre-emption will 
be very seriously jeopardised. For single landlords too it will mean 
that the raiyat will not get the full value of their lands and they 
themselves will never get the full salami. The crux of the whole 
scheme is the limitation of the period to two months from the service 
of the notice." 

The amendment which was lost on the abo,e opposition was as 
below:-

"X othing- in this section shall affect the right of any co-sharer 
landlord whose name has been omitted owing to the neglect or default 
of the transferor or transferee." 

'Yhile on the one hand it may be said that when a co-sharer was 
omi tted- from notice by the raiyat himself, he (the raiyat) could not 
grudge if he was put at a disadvantage on that account, on the other 
hand the right of pre-emption is an extraordinary and a '\'ery special 
right and its exercise ought. it is respectfully submitted, to be allowed 
only within what the statute e;l'pressly permits. It is clear from the 
extracts given above, that it was not the intention of the Legislature 
to grant any extended time, however, unreasonable it might otherwise 
apear. 

Ea'ccptio1ls to the limitatIOn of tll'O mOllths.-Besides the exception 
made for a eo-sharer who has not recei'\'ed notice ('l:1°de 35 C. 'V. N., 
page 688, referred to abo'\'e), extended time is allowed also-

(1) ['1Idcr wb-.wctio1l 4 (a)-when one co-sharer applies, in which 
case the other eo-sharers get a further one month from the date of that 
application i ° 

(2) ['nder $ecfioll 26 .J (.3)-two months from the date of payment 
of defieit transfer fee, where the raiyat had paid at first an insufficient 
fee. 

*NOTEo-A pertinent question in such cases of omission would be whether the name of 
such co·sharer landlord was or wa~ not mentioned in the rent receipts granted to the 
raiyat. If the name wa~ not mentioned, no blame could be attached to the raiyat, nor 
could the raiyat be expected to introduce a name not mentioned in the dakhilas. The 
fault is the landlord's and if anybody buffers, it should be the landlord. 
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Sub-section (3).-Arcepfallce of rent, does it estop pre
em.ption ?-This sub-section has the words "other sums he has been 
paid in respect of rent": and these have led to an (llll'fer dictum in 
the ease of Shaikh Dabiruddin L·er.ws Krishto Chandra lIukhopadhay 
(35 C. ,y.- X., page 658) that acceptance by the landlord of rent from 
the purchaser does not estop him from appl~-ing for pre-emption. For 
the facts of that case the relevant seetion was sed ion 1 iO (4) discussed 
at the earlier part of the jud/Xlllellt: but it is resp::-ctfully submitted 
that the deduction of the inferew'e from the words above in sub
section (3) is strained. Such a limited meaning need not have been 
put to the word "paid." The payment might haye been made to 
another co-sharer landlord, or it mig-ht. have been in t.he name of the 
old raiyat.. \\~hen, however, payment was made by the purchaser on 
his own account, and the money aceepterl b~- the landlord, equit~- and 
analo/Xous decisions, e.g., Xaba Kumari !'erws Behari Lal (1. L. R. 
39 Cal., page 902), and Gadadhar rel',ws ~f. Z. & Co. (27 C. L. J., 
page 385) were in favour of the tenant. Even mere demand by the 
landlord of rent from the purchaser would mean recognition, Man
motha N ath l'ersus Promo de Chandra (!J7 C. L. J.. page 52). The 
object of sub-section (3) is to provide for the accounting of all monies 
that may haye been spent by t.he purchaser on the property, and had 
not the words been there, it mi/Xht lead to all interpretation that 
monies paid as rent to other co-sharers or in a manner as would not 
lead to an inference that he hall \wen recognised. were not payable 
by the pre-emptor. The question of recognition is distinct and should 
be judged independently on the fads and circumstance~ of the indi
vidual case. For instance where the rent was sent by postal money
order and the special exeeption in section 54 (4) was applicable. (See 
notes under that section, post). 

,:rhile the sect.ion was thus interpreted for the landlord in the case 
of Shaikh Dabiruddin rersus Krista Chandra llukhopadhya discussed 
above, in the case of Surendra X arayan ~'el"~/(s X alin Behary, 35 
C. W. N., p. 114 (,r uly 19:10), it has been held that when transfer
fee had been deposited under section 2GD, i.e .. as for an occupancy 
holding, th::- transferee was precluded from raising the question of the 
nature of the tenancy in a proeeetling- for pre-emption under section 
26F which followed, i.e .. Ill' eould not then raise any plea that he 
was a raiyat at fixed rent or a permanent tenure-holder. [Sep also 
notes under section 26 I (-1)]. 

SUb-section 4 (a).-Questioll.- \\"hen a co-sharer landlord "pplies 
for pre-emption, is it necessary that he should join the other co-sharers 
as. parties in the proeeediug's? Section 188 (I) dearly require~ that 
thls should be done. It follows therefore that the other co-sharers 
should haye a" notice, though there is no proyision for sUell notice in 
the section itself. 

The further one month allowed in this suh-s::-dion is. howe\""er, not 
from the date of the sen-iee of sueh notice hut frolll the date of the 
application. 

Sub-section 4 (b).-It will he noted that this sub-section 4 (b) 
does not extend the time beyond what is allowed in sub-section 4 (c). 
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Pre-emption b.1I a co-sllarer lUlIdlord.-See notes against "when no 
notice is received" and "exception to the limitation of 2 months" 
above. 

'Vhen a co-sharer pre-empts, he gets the Hi annas interest of the 
holding. If another co-sharer joins with him, the two together get 
the holding in proportion to their interests in the superior right as 
compared with the interests of the two co-sharers, Khosal Chandra Das 
versus Upendra Xath Ghose and others, :].) C. W. X., p. 1058. This 
means that if ~-\, B, C are a co-sharers, A owning 3 annas, Bowning 
5 annas and C owning 8 annas, then A and B will get the entire 
holding in proportion to 3 to 5, i.e., A. getting 6 annas and B getting 
10 annas. 

The same case held that a co-sharer landlord purchasillg his share 
within two months of the service of notice under section 26C was 
entitled to join in the pre-emption (page 10(0). 

Section 26C. 

Usufructuary mortgage.-See notes under sedion 3 (19), also 
'>ection 49, and compare seetion 49K 

The object of this section-limitation of the period to 15 years
was thus explained on behalf of Government:-

"This proyision about complete usufructuary mortgages is entirely 
for the benefit of the bona fide cultiyator. How oftE'n does a raiyat 
not give up possession of one or more plots of his land in return for a 
petty loan? At the end of !) or 10 years the capital is still unpaid and 
the raiyat hus to see his land go out of his possession for ever. * * * 
If this proviso is accepted, no mnllfljan can keep a rai~'at out of his 
land for more than 15 years at the most. At the end of that period he 
must give it back U5 the whole capital and also the iuterest will have 
been paid oft." 

Section 26H. 

Rent·free hOldings.-Rent-free lands commonly called 1lishkar, 
including debotta/'.<, pil'ottal's, etc., are usually tenures and are 
governed b~' sections 12 and 1:3. There are, however, sUlall nishl.:ars 
held hy C'ultiYators which 3re sometimes recorded ill settlement rf::C'ords 
as "holdings." This section co.ers them and similar cases: and the 
saUle rules as in ('ase of nishl.:ar tenures, from which there is really 
nothing to disting'uish them in substance, are made applicable, viz., 
sections 12 and 13 and not section 26C, etc. The amount of transfer fee 
is Rs. 2 in all cases: and the rule of pre-emption in section 26F does 
not apply. This would also follow from the history of the new rule 
regarding pre-emption (ue notes under section 26F) , viz., that it 
arises only as a corollary to the new provisions declaring holdings 
which we;e not transferable before, to IHi transferable. Nishkars are 
all as a rule transferable. As for chakrans, they will he governed by 
the special conditions of each grant. 
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Section 261. 

Sub-section (2)-Pal'tition.-Compal'e section 26F (1) (0). Even 
when a co-sharer raivat sells to another co-sharer not under the cover 
of a partition, he is 'not liable to pre-emption under section 26F. 

Lease.-See section 48H. 

Usufructuary 17l0rtgage.-Under section 26 G, such mortgage must 
be a complete usufructuary mortgage, and on the expiry of the stipu
lated period (not exceeding 15 years) the land reverts to the original 
raiyat. There is thus no final passing of the land. 

Mortga.ge by conditional sale.-The land may pass finally to the 
mortgagee, either-

(1) on Court's. order of foreclosure or decree: or 

(2) amicable giving up by the mortgagor: 

For (i)-the landlord's transfer fee will have to be paid and 
notices, etc., supplied at the time of the decree or order of the Court 
(t'ide section 26E). 

For (2)-the mortgagee would, when finally taking over, have a 
fresh deed of final conveyance. The rules ahout landlord's transfer 
fee, notices, etc., would come into operation at the time of such 
conveyance. 

Sub-section (4).-Compare section ISB for permanent tenures and 
raiyati holdings at fixed rate. This suh-section protects the land
lord: but in Surendra X arayan reNllS X atan Behar~', 35 C. 'Y. N., 
p. 114 (July 19:30), it has been held that where the transfer fee has 
been deposited under section 26D, i.e., as for an occupancy holding, 
the transferee was precluded from raising the question of the nature 
of the tenancy in a proceeding for a pre-emption under section 26F. 

Section 26.1. 

Trill the proceeding be a suit 01' an application ?-This section 
provides for the payment of deficit fee with penalty in case the raiyat 
misdescribes his occupancy holding as a permanent tenure or raiyati 
holding at fixed rent and pays a lesser landlord's transfer fee than is 
properly due. Such misdescription ought not to arise where there has 
been a record-of-rights (and there has heen a record-of-rights in most 
districts now) unless the raiyat or the landlord wants expressly to 
tlispute the status shown in such record. Bona fide cases under this 
section will therefore be cases for determination of the status of the 
tenant: and would be regular suits. But see section 188 (1) (i) in 
which the proceeding under section 26J is referred to as an "applica
tion," and it has been held in Srinath Bose 'I.·ersus Debendra ~ ath 
Barari, 36 C. W. ~., p. 847 (May 1932), that a proceeding under 
section 26J was an application and not suit. Jack.J. observed: "For 
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the purposes of section 26J the landlord has only to show in a 
summary proceeding that the holding is a raiyati holding in order to 
be able to recover the balance of the transfer fee to which he is 
entitled undet: section 2GC or 26E. Th.is of course will not debar any 
subsequent smt by the tenant to estabhsh that the tenure is a perma
nent tenure or rent-free tenure; and if he establishes that fact in a 
subsequent suit, he will he entitled to recover the balance of the land
lord's transfer fee which has been paid under section 26J of the Act." 

Q1lestion.-'Yill an application lie under this section where, 
whether due to fraud, mistake or otherwise, no transfer fee at all IS 
paid? 

.Yo corresponding prot'zslOlI in ca.,e 0/ permanent tenure.-It may 
be noted that there is no corresponding provision where a permanent 
tenure or raiyati holding at fixed rate is described as "rent-free" and 
only Rs. 2 is paid as landlord's fee under section 12 (a) instead of a 
larger sum which may be due on calculation on rent. 

Sub-section (3).-Sub-section (3) gives an extended period for the 
exercise of the right of pre-emption by the landlord. But this is 
justified inasmuch as the rai~'at, by reason of his misdescription, is 
resposible for it. This sub-section does not preclude the landlord 
[Narayanrel'slls Kailash Chandra, 35 C. w. X. (.June 1931), p. 1078.] 
from applying for pre-emption under section 2G}' at an earlier stage. 

Section 30. 

The words "whollv or partly" were inserted by the amendment of 
1928, the reason being explained thus in the statement of objects and 
reasons;-

"It has been considered reasonable that the landlord should be 
entitled to SOUle enhancemen~ of rent under clause (c) of sectio'll 30 
when he bears a port jell of the cost of an improYement." 

C I. similar amendment in section 80(1). 

These amendments will apparently cover also cases of improvements 
under the Agricultural and Sanitary Improvement Act in whirh the 
cost is borne both by the landlords and the tenants. 

Undivided share of land.-Under the old law "holding" meant a 
parcel or parcels of land and it did not include an undivided share . 
.Aceordil'gly no suit was maintainable under this section for an 
undivided shar~ of a piece of land even though the undivided 
share formed part of a, separate tenancy. By the amendment of the 
definition of "holding" [see; section 3 (5) Dew T the term DOW includes 
a '\ undivided share of a piece of land when the share is thej subject of 
a separate tenancy, e.g., where there is a separate settlement or lease for 
it. A suit under section 30 is therefore nom maintainable for such an 
undivided share. [See notes under section 3(5).] 
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Question: Has this retrospective effect, i.e., will the new procedure 
apply to tenancies created prior to the amending Act of 1928? For 
adverse deeisioL see Bir Bikram Kishore 'Vs. Rajjat Ali, 33 
C.W.N., p. 1166 (June 1930). But in that case, the suit had been insti
tuted before the amending Act, and even the decisions of the lower courts 
had been given before that~ Act. 

Co-sharer landlord.-See the new proviso [item (ii) to section 188] 
inserted by the amendment of 1928. A co-sharer landlord may institute 
a suit under this section, prm'ided he ma.kes the other co-sharers parties 
defendants. The case of Jatindra :Nath Chaudhuri 1'S. Prasanna 
Kumar Banarji, 38 Cal., 2iO (P.C.), is! thus overruled. 

Section 38. 

The additions made by the amending Act of 1928 are-the words 
"one or more of" in (1), and the whole of (c). Besides these the 
words "holding at a money rent" which appeared in the old Act after 
the opening words "An occupancy raiyat" in sub-section (1), were 
deleted. The effect of the deletion of these words is that the section 
will have application also to rai~'ats paying rent in kind, e.g., raiyat 
paying a fixed quantity of produce such as a dlwnkuraridar may apply 
for reduction of rent on the grounds given in section 38(1) (a) or 38(1) 
(c). 

For sub-section (1)(c) the "object and I'easons" stated are:-

"It is real'!onable that where a raiyat has had his rent settled when 
certain arrangements in respect of irri'gation or maintenance of embank
ments were in force he should receive a reduction of, his rent so long as 
the landlord fails fe, carry out his obligations in this respect. The 
Select Committee suggested that it must also appear tha~ the soil of the 
holding has, as a result of such failure, deteriorated." 

E.1'pla.natioll.-This permits a co-sharer "raiyat" to institute a 
suit for reduction of rent and it was accepted by the Council as being 
"on the same common principle on which a co-sharer landlord is entitled 
to claim relief against a number of tenants." The words "in a suit 
properly framed for the purpose" were however added, the object 
being explained by the Hon'ble Revenue Member (Sir P. C. Mitter) 
thus :-

". • We all know that when there are four persons enjoying a 
common right anyone of them can make the others parties to the suit, 
if they refuse to join as plaintiffs. So, OIle of several raiyats can 
institute a suit for reduction of rent making the other tenants as well 
as the landlord a party to the suit: although my lawyer friends are 
perhaps aware that there may be one or two rullings here and there in 
which the right of one tenant alone to institute a suit. for reduction 
of rent has been questioned. So I think there is justification for this 
amendment. " 

The words "properl~' framed for the purpose" would apparently 
mean a suit in which all the other co-sharer tenants are also made 
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parties (see Rishee Kesh Law 1:S. Golam Ali, 55 Cal., p. Gi6, under the 
old Act). 

Sections 40 and 4OA. 

Sections 40 and 40A of the old Act which provided f01' commutation 
of produce rent of an occupancy raiyat either on the application of the 
landlord or the raiyat, were repealed altogether by the amendment of 
1928. The Select Committee thought that "in the conditions pre
vailing in Bengal commutation of produce rent should be abolished." 
rIhe only mea:!s by which an occupancy raiyat holding on produce rent 
can now get his rent commuted to money rent is by amicable arrange
ment with his landlord. Failing which he has his relief either of sell
ing or surrendering. 

Section 44. 

There is no provision for the ejectment of a non-occupancy raiyat on 
the ground that the term of his lease has expired, except when that 
term is fixed by a registered lease. In ot.her words where there is an 
unregistered lease, or where the raiyat is holding only on verbal 
arrangement, the landlord cannot eject even though such unregistered 
lease or verbal arrangement stipulated for ejectment on the expiry of 
a term. This looked as if the raiyat with a registered lease was being 
put at a disadvantage: and as a matter of fact in the Bill of 1928 as 
introduced in the Council there was a clause providing for ejectment in 
such cases with G months' notice before the expiry of the stipulated 
period in a written (unregistered) 'lease, and where no written lease 
existed 6 months before the expiry of the agricultural year. This latter 
provision assumed that all non-occupancy raiyats without written lease 
were year to year tenants. The clause was opposed in the Council and 
eventually dropped-the section remaining as before. The position thus 
is that if a landlord wants to retain the right of ejecting a non-occup
anoy raiyat on the expiry of a stipulated period, he must secure such 
right by a re,gistcl'ed lease. In this connection the view taken in the 
case of .Jotiram Khan 'VS. Janakinath, 20 C.W.~., p. 258, is pertinent, 
viz., that under the Bengal Tenancy Act there is no- raiyat who holds 
from year to year, and if the tenant is a non-occupancy raiyat who does 
not hold under a registered lease for a term of years, he cannot be 
ejected even if he holds over. The term besides being contained in a 
registered lease, must also be a fixed term and certain, and not mere 
contingent, e.g., that the raiyat would be liable to vacate when the 
landlord wanted the land (Nanda Kumar vs. Kali Kumuddi, 3 C.W.N., 
XLVII). 

Admitted to occupation.-See section 47. The acquisition of 
occupancy right. by 12, years' possession cannot be defeated by periodical 
'leases. 



Section 46. 

In the case of The Port Canning and L(md Impro,ement Co. n. 
Narayan Chandra Pal'amanick, 45 Indian Cases, page 284:, :it wa~ held 
that the t~rm "agreement" in section 46 meant an agreement ;n which 
the landlord proposes that th(~ tenant should execute, that is to say, 
a draft of an agreement. This has heen made clear by the a~llendJrent 
of 1928 which changed the words "an agreement" to "a (Iraft (.f an 
~i!l eemen t. " 

Chapter VII-Under-raiyats. 

The sections in this chapter reg-al'ding under-raiyats were introduced 
by the amendment of 1928. They entirely replace the old sections 48 
and 49 and mark an important :'ltage in the development of Tenancy 
legislation in Bengal. A historical account of the law regarding the 
position of under-raiyats has been given in the Introductory Note. 
Regulation IV of 1794* was an effort to provide a means of protection 
to the raiyats (rather the khudkast or resident raiyats) who were on 
the land at that time. It did not touch the under.raiyats{a). Act X 
of 1859 codified the decisions of the law courts b, which the benefit of 
oecup~ncy right were held applicable to raiyats inducted after the per
manent settlement, provided they held the land for 12 years, but it did 
not toueh the under-raiyats either. The Bengal Tenancy Act of 1885 
made for the first time a feeble effort( b) to provide some protection to 
this dass of people. Section 48 of that Act (now repealed) limited the 
rent to a maximum of 50 per cent. over the raiyats' rent. But as in 
most cases only portions of a holdin~ were sublet, the protection intend
ed proved unworkable and remained a dead letter. Sertion 49 pro,ided 
that an under-rai-yat could be ejeded on the expiry of the term of a 
written lease: 01' where there was no written lease, on mere notice ex
piring by the end of the agricultural year. This really meant nothing 
to the under-raiyat. The section was not, howe,er, applicable where 
an under-rniyat acquired a right of occupancy und~r certain circum
stances by ,irtue of any local eustom or usage. It was a difficult 

.XOTE.-This Regulation provided for granting of written pattas or leases by all land. 
lords to their raiyata with a view tQ fix their rents permanently at the then existing parganG 
rates and secure their possession so long as they paid those rents. 

(a) XOTE.-ApparentIy because tmder.raiyats were practically tmknown then. 
Population W88 low and there were more lands in the country than what even the 
lchudkast raiyata could cultivate. In fact cases of {'nticing away cultivators were 
frequent in those days. 

(b) XOTE.-Hon'ble Sir Stuart Bayl{'y when introducing the Bill in February 1885, 
regretted that the Select Committee were tmable to afford to under-raiyats any real 
protection and considered that "this W88 the most unsatisfactory part of the Bill." 
In his opinion" the only practicable method of protecting them would be by giving 
to under.raiyats sub·occupancy rights against their lessor of the same nature, though 
not necessarily in the same degree, 88 the occupancy raiyat." His concludifilt 
observations were: "I wish to say that with regard to the under-raiyat I 
do not think that the Bill can be considered 88 in any way a final settlement of the diffi
culty. and the next generation will probably have to reconsider his position." This pro· 
pbesy has been fulfilled by the Legislature of 1928. 
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matter for an under-raiyat to prove in Court; but the cadastral survey 
and record-of-rights (completed now in most districts) disclosed the 
fact that the under-raiyats, particularly those on money-rent, were rare
ly disturbed in their possession so long as they paid the stipulated rent. 
Where they had been inducted on payment of a salami they were view
ed almost in the same light as a stable rai'yat. The· Settlement statis
tics showed also that the number of under-rai.'.ats were quite consider
able* and were steadily increasin15' One main object of the amend
ment of 1928 was to provide for a status and a stable position for this 
important class of tenants who really were the cultivators of the land 
and belonged to the weakest sec.tion. 

The first Bill introduced in the Legislative Council in 1925 saw no 
point for distinguishing between a raiyat and an under-raiyat in the 
matter of acquisition of occupancy right and in the incidents of that 
right when possessed by either class. t It therefore proposed that all 
under-raiyats should have, as against their immediate landlords. the 
f-ull rights of an occupancy raiyat, including those of transfer anti 
right to trees. The only exception made was with regard to temporary 
t;ub-leases not exceeding 9 years, granted by a raiya! or under-raiyat 
who was disabled by age, sex, disease, accident or temporary absence 
from home from cultivating his laud himself or by hired servants. 

The Select Committee to which the Bill was refelTed, however. re
fused to accept this proposal. They conceded that as regards those 
who had already acouired a right of occupancy by reason of any local 
custom or usage [1·ide section 1R3, illustration (2) of the old Act], they 
might continue to enjoy such right: but as regards the rest they pro
posed that they should be liable to ejectment at the end of the term of 
a written lease or on notice before expiry of the year: only exceptio'l 
being in the case of those who may be in possession of their holdings 
for 20 continuous vears and also have a homestead in them. In these 
cases they would be liable to be ejected only on the same grounds as 
those on whi\'h an occupancy raiyat could be ejected, and the further 
ground of failure to pay an arre~r of rent. As regards rent they re
tained the old rate of 50 per cent. O\'er the raiyat's rent, but to remove 
the difficult v in case of leases of pOl-tions of a holding provided for pro
portionate calculation. 

Government hesitated to accept these proposals and the Bill was 
"held in abeyance. It was then referred to a special committee presid
ed over by 'Sir N alini Ranjan Chatterji, Kt. The Bill as revised by 
that committee was subsequently introduced in the I..egislati"ve Council 
in 1928. It reta,ined the first portion of the Select Commitee's recom
mendations, but with one very important change, viz., limiting the 
liability to ejectment on the ground of expiration of lease or on notice, 
only to cases where the la-ndlord !'equired the land for cultivation by 

*NoTE.-For instance in Jessore, they were quite as many as the IJ8li raiyats,--about 
9lakhs. 

tNoTE.-In fact according to the report of Sir John Kerr's committee on which the Bill 
was based, it was the under·raiyat in the chain of various grades of tenants, who, on 
the principle of the matter, deserved more the special protection of occupancy right than 
~ven the so.called raiyat, in as much as the former was the raiyat in fact, while the 
latter, when he had sublet all his lands, was raiyat only by history and theory. [See also 
-the Hon'ble Revenue Member (Maharaja of Nadia's) speech when introducing the first 
Bill in 1925.] 
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:"!5 himself (i.e., not for letting out to another under-raiyat) or for build ... 
ing a house on it for his own use. 

As regards rent quite a different doctrine was introduced. In the 
first place the initial rent agreed between the parties at nrst settlement 
was to be bin<.ling. As for subsequent enhancements, if made by agree
ment, they mIght-be up to 4 annas· in the rupee; and if made by suit, 
the rent might be up to one-third of the average gross produeet of 10 
years" immediately preceding. . 

The above proposals were accepted in the main by the Legislative 
Council (the amendment Act of 1928), but with a very important modi
fication in the first part regarding liability to ejectinent .. It reduced 
the requisite period of possession from 20 years to 12 years, and 
changed the words "and a homestead thereon" to "or a homestead 
thereon." This latter change made the existence of a homestead! in 
itself an independent ground for the stabler right, eYen when posses
sion d~d not extend to so long as 12 years. 

The position of' under-raiyats after the amendment of 1928 is there
fore now as below:-

U nder-raiyats are divided into 3 classes, viz:-

(a) those with a right of occupancy [section 48G (1)], 
(b) those who hold under a permanent and heritable lease, 

or have been in possession of their holding for 12 continuous 
years, 

or have a homestead in their holding, and 
(c) the rest, i.e., under-raiyats of less than 12 years' 

possession without a permanent or heritable lease and 
without a homestead in the holding. 

Occupancy under.raiyats, class (a).-As regards (a), they are those 
who had by reason of the old law, viz., occupancy right by custom, 
had acquired a right or occupancy when the amendment of 1928 came 
into operation. Their number cannot increase further: and they are 
thus practically the same as are recorded as such in the Settlement 
records. U nder-rai)·a.ts of this class have, as regards their immediate 
landlords, a.ll the rights and liabilities of an occupancy raiyat as laid 
down in ch~pter V, except that the~· cannot transfer without the 

*NOTE.-The argument that when the rate was 2 aonas in the case of the occupancy 
raiyat [sec. 29 (b)), it might be anDas 4 in the case of the under.raiyat,-is obviously fal
lacious: for, the basis of enhancement in either case is the same, viz., normal increase 
in the money value of the crop,-tbe same which the Court will take into cousideration 
under section 30(b) when ordering an enhancement of rent. 

tNoTE.-This is the first recognition in the statute of the theory that rent should 
properly bear a certain proportion to the gross yield. 4- similar proposition was put 
forward in the Tenancy Bill of 1884: the proportion propoeed then was 5/16ths (compare 
the old Hindu rule of one-sixth ani Toder Mali's rule of one·fourth). AlJ8uming that half 
the gross produce represents the cost of cultivation in Bengal, including wages for the 
tenant's own labour, a proportion of one·third as rent, means a margin of profit of only 
one·sixth, viz., 1-1= 1·6th. This can hardly be considered sufficient: a"d a more 
correct maximum limit of rent would be one· fourth. In the commutation rules (now 
of no use) of the Settlement Department, the limit was one-fifth. 

P'OTE.-As regards the under.raiyat's right to build a hoUge for his dwelling, .usee· 
tjon 76(f), 77 and 178 (l)(d). Like the raiyat he baa a right to build it. dwelling hoUge low 
himself and his family and this right cannot be taken away by any contract. 
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eonsent of their landlord, and seCtions 26A to 26J do not apply, This 
means that as between them and their immediate landlord-

(1) their existing rents shall be presumed to be fair and e-quitable 
(section 27) and rules about enhancement or reduction ot 
rent in sections 29, ao and 38 applicable to occupancy 
raiyats apply also to them: 

(2) they cannot be ejected except on the same ground on whieh an 
occupancy raiyat can be ejected (section 25); 

(3) they haye the same full right to plant or cut down trees or use 
the land as an occupancy raiyat (sections 23 and '~!3A) and 
also make improvements (sections 76 and 77); 

(4) though they cannot transfer, they can like otheT uttfler-raiJ:lts 
sublet their lands for ~ny period, subject to payment cf a 

salami to the &uperior landlord as provided in secti~n 
48H .. 

Besides the above, they can surrender their ho!ding in acclrdallcA 
with section 86, but their landlord cannot surrender unless th.ey also 
conseat [ride section 86 (6)]: also, if their landlord (the raiyat) aban
dons under section 87 they can compel the supzrior landlord to recognise 
them on payment of a $Glomi of 5 times the rent (section 87 (5)]. 

They are not protected interests except where they have built a 
dwelling-houf>e on their land (section 160 (c)]: but they can prevent 
the sale of their landlord's interest by depositing the latter's arrear 
rent. 

Unde,.raiyats of 12 years' possession, or a ~tead, etc., 
class (b).-As for under-raiyat., of eTass (lJ) above, perhaps the most 
numerous amongst under-raiyats, the provisions of chapter V regard
ing occupancy rights do not apply and there is thu&' no presumption of 
fairness about their existing rents as would arise from section 27, nor 
are the grounds in section 30, viz., rise in prices, landlord's improve
ment or trivial action, grounds for enhancement of their rents in the 
manner as they are for occupancy raiyats. The initial rent agreed 
with their landlord are, in the first in&tance, made binding. Subsequent 
enhancement can be made either by contract, when it is limited to 4 
annas per rupee at intervals of not less than 15 years, or through Court 
by a regular enhancement suit under section 48D(I). No specific rules 
(like those in section 30) are laid down for the guidance of ~he Court in 
determining what would be a fair and equitable rent; but the maxi
mum limit of rent is put down at one-third of the average gross pro
duce of the 10 years immediately preceding [section 48 (2)]. The 
new rent settled by the Court cannot however be enfol'('ed if the under
raiyat does not agree. If he does not agree the Court will at once pass 
a decree for ejectment, section 48D (4). If he agrees the new rent will 
not be liable to further enhancement within the next 15 years. There 
is no provision for reduction of rent corresponding to section 38. 

There may be a period-limit in the terms of an under-r~iyats' lease 
or there may be no lease at all: but if he comes in clasl!! (b), i.e., if he 
has been in possessi'on of the land for 12 continuous years, or has a 
homestead on it, he is entitled to hold on (practically occupa.ncy right), 
and is n?t liable to be ejected by· mere notice to qUIt or on the ground 
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that the period of his lease has expired. He is liable to be ejected only 
on the following grounds:-

(1) 

(2) 

(3) 

Misuse of land or breach of conditions of tenancy consistent 
with the Act, i.e., the same as apply to occupancy raiyats. 

Failure to pay an arrear of rent, only if he fails again to pay 
the same into Court (with costs, etc.) before execution of 
de<;ree (section 48C (a) J. 

Failure to accept fair rent settled by the Court under section 
48D (1) as already stateil above. 

His position as regards user and improvement of land (except in 
the matter of planting and cutting- down trees*) is the same as that of 
an occupancy raiyat. 

An under-raiyat of class (b) cannot transfer his holding (section 
48F), but like the occupancy under-raiyat [dass (a)], he can sublet for 
any period, subject to payment of a salami according to section 48B. 

An under-rai-yat of class (b) cannot surrender according to section. 
86 (which does not apply in his case), but his landlord cannot surrender 
either unless the under-raiyat also agrees [section 86 (6)]. If his land
lord "abandons," he can like the occupancy under-raiyat, compel the 
superior landlord to recognise him on payment of a s/l.lami of [) times 
the rent [section 87 (5).]t He is however not a protected interest, but 
he can protect himself by preventing the sale of his landlords' holding 
by paying the latter's arrear rent into court. 

Under-rai,ats Of less th8n 12 years and without hOlMStead, class 
(c).-As regards the under-raiyatlf of class (c), they comprise those who 
do not hold a permanent or heritable lease, or have not been in posses
sion for 12 years nor have a homestead in the holding. Besides the 
ground on which an under-raiyat of cla&'S (b) above can be ejected, 
under-raiyats of class (c) are liable to be ejected on the further ground 
of expiration of the period of lease, or where there is no laase on notice 
to quit at the end of the year. But this ground can be taken by the 
landlord only when he requires the land for his own cultivation (i .. e., no\ 
for subletting again to another), and l'rovision is made for restitution 
(section 48E) in case of breach of the condition. The only other respect 
in which an under-raiyat of this class diifers from one under class (b~ 
is that section 78 (5) does not apply in his case. This means that when 
his landlord (the raiyat) abandons, he is left without any protection 
and must abide by such terms as the superior landlord may demand,! 

.NOTB.--Bection 23A does not apply. There is however no clear provision in the 
Act as regards the Wlder-raiyata' right reganiing trees. These will therefore depend 
on local usage and terms of the lease. 

tNoTE.-Would he have to pay this over again if he was holding under a lease in 
accordance with section 48H and the suoerior landloni had already received a salami! 
From the very reMonable observations' made h the case of Sukh Chand Halder 
and others VB. Jajneswar Mandai and others, reported in 35 C.W.N.p. 974, it would seem 
that once the salami was paid acconiing to section 48H, the superior landlord could no 
longer deny the sub-tenant. For, otherwise, it may justly be questioned what was the 
"cslami then for ? • 

-#. fIf the landlord prefers an enhancement suit under section 48D, the under·raiyat of 
class (e) may continue to hold like the other classes of Wlder-raiyata jf he agrees to pay 
the rent which is determined by the court. But why will a landlord institute an enhance
ment suit if be C8.D. have his own demand indirectly by ejectment 8uit or threat of eject
ment suit under section 48C (e) and (d) ! 
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or must va.cate. In all other respects, viz., rent, user, etc., his position 
is similar to that of the under-raiyat of class (b). 

Under section 178 (1) (f) the right.s ·conferred on an under-raiyat 
by the new provisions cannot bt' taken away by any contract whether 
made before or after the Act. \Vhere, however, the judgment of the 
trial court was gi'ven before the am?ndment of 1928 the new provisions 
will not have retrospective effect in the appellate court, 36 C. W. N., 
p. 89, Sm. TaItan Bibi VB. Mahadeb YandaL . 

Section 48. 

(See general note above.) 

No limit is placed to the initial rent of an under-raiyat. It i'l 
subject to contract: once fixed it cannot be enhanced by more than 
4 annas per rupee at intervals of 15 years. Such enhancement by 
contract can be made again only by a registered instrument. See 
sections 48A and 48B. Under the old law the initial rent was also 
subject to the rule that it must not exceed 50 per cent. the immediate 
landlords' rents. 

Section 48B. 

Compare section 29 which applies to occupancy raiyats. The point:. 
of difference are:-

(1) 

(2) 

the enhancement may be up to 4 annas per rupee as against 
2 annas in the case of raiyats;· 

omission of any provision con'esponding to proviso (i) to 
section 29. The effed of this (read with section 48A) is 
that mere payment of an enhanced rent for 3 years is not 
sufficient to legalise it. The execution of a registered d0-
cument is o hliglatory . The following i~ t.he observa;tion 
of the special committee of Sir Nalini Ranjan Ohatterjee: 
"It will be noticed there is no provision corresponding to 
proviso (i) to section 29 in our draft section 49. The 
under-raiyats are n weaker class than raivats, and, in view 
of the fact that no restriction is ~t on Initial rents, there 
is no hardship in insisting on aU contra,cts involving an 
enhancement of rent being in writing and registered." 

Section, 48C. 

(See general note at the beginning of this chapter.) 

Compare section 44 which applies to non-occupancy raiyats and 
section 2·5 which applies to occupancy raiyats and also to under-

.NOTE.-It has been observed in the general note at the beginning of the chapter
and also in the introductory note, that there is hardly any j1l8tmcation for this di1Ierentia 
t.ion. 
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raiyats with occupancy right (section 48G). The main points of di:fIer
ence in liability to eviction may be exhibited thus:-

l'nder·raiyat 
with pennanent 

and heritable occupan~ 
Ordinary lease" or with Non·occupancy raiyat an 

Grounds of eviction. under·ra!yat 12 Yl'MlI ra!yat (sec. 44). under·ra!yat 
(see.48C). ~ionor with occupancy 

a home·stead right. 
(prov, (I)J 

1. Failure to pay an arrear of Yes. See, YeI! .. Yes. 8ee.44(a) No. 
rent. 48C(a). 

2. Xisuse of land .. .. Yl'8. Sec. 
48C(a) 

lei! .. Yes . Sec. 44(11) Yes. 8ee:.25(/J) 

3. Brl'ach of condition of leat'e YeI!. 8ec. Yes .. Yes . Sec. U(e) Yes. Sec. 25(11) 
consistent willi the Att. 48C(b). 

4. Expiry of tenn of a written Yes. Sees. No. Pro'". (i) Yes. See. 44(c) No. 
lea!!€', or one )'ear's notice. 48C(c)aDd (d), but must be 

but must be registered : 
required for own culth'a· 
own cultiva· tion or house 
tlon or own not required. 
hOU8e. 

5. Not agreeiUll to pay rent Yes. Sec. Ye.. The pro· Yes. Sec. 44(1j) No. 
detennined by court. 48C(e). vlso doea Dot 

include con-

I ditlon (e), 

Olause (a).-Proviso.-But see section 66 (2). That section pro
.ides that a decree for ejectment for arrear of rent shall not be exe
cuted if that amount and the costs of the suit are paid into court within. 
30 days from the date of decree. In ,jew of this, the proviso to 
section 480 (a) would seem to be somewhat redundant. The exclusion 
of under-raiyats on produce-rent in this proviso, cannot be said to 
bar the operation of' section 66 (2) in his case. Only thing new in the 
pro.iso to section 48C (a) is that in case of an under-raiyat on money 
rent he is further liable to such damages as the Court may award in 
addition to interest. 

No time-limit is put in the proviso to section 480 (a). It follows 
therefore that the 30 days' limit specified in section 66 (2) may be ex
ceeded by an under-raiyat on money rent; that is to say, he may pay 
through court at any time before act,!al execution of de~r~. 

This clause does not apply to under-raiyats with occupancy right 
(.'Iection 480). It applies to all other dass of under-raiyats. 

Olause (b).-This is the same as section 44 (b) which applies to 
non-occupancy raiyats, and section 25 (a) and (b) which apply to 
Q('cupant·y raiyats and under-raiyats with occupancy right (section 
48G). As for procedure and altel"nath"e of money compensation, see 
section 155. 

Clauses (c) and (d).-Clauses (c) and (d) (regarding liability to 
eviction on the expiry of the term of a written lease and. in other 
cases on one year's notice) do not apply to under-raiyats coming under 
proviso (i), i.e., those with a permanent and heritable lease or with 
12 years' possession or having a homestead on the holding. They do 
not apply also to under-raiyats with a right of occupancy (section 48G). 
This liability applies therefore only to those temporary under-miya.ts 
whose possession of the holding has Dot been for 80 long AS 12 years, 
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or who has no homestead in it,· and subject to a very important con
dition, viz., that the land is required by the landlord for cultivation 
by himself or for his own dwellin~ house, vide proviso (ii). In this 
respect the position of an under-l'aIyat is better than that of the non
occupancy raiyatt. 

Clause (c).-A written lease stipulating yearly rent must be re
gistered according to section 17 of the Registration Act. For leases 
for terms of 12 years or more see also section 48H post. 

Clause (d).-This liability does not exist in the case of non-occu
pancy raiyats, see section 44 and the notes thereunder. 

Clause (0) corresponds to clause (d) of section 44 regarding non
occupancy raiyats, and must be read with section. 48D which corres
ponds to section 46. This carries the rule which was adopted for 
non-occupancy raiyats in 1885 to under-rai~·ats (excepting those with 
ocoupancy light-section 48G). Whatever the original theory under
lying this distinction from an enhancement-decree against an occupancy 
raiyat (under section 30), so far as the under-raiyat is concerned, it 
almost follows from sechon 48F, which does not permit him to trans
fer his holding without the consent of the landlord. He cannot sur
render either under section 86. Section 48D (4) thus affords him 
indirectly a way out of the tangle, where he finds that the rent fixed 
by the court is tOI) high for him to hear or is such that. he cannot 
accept. 

Proviso to clause (8) already discussed in the classifieation of under
raiyats into (a), (b) and (c) ante. 

Section 48D. 

[See notes under section 480 (e) ante.] 

Section 48D read with section 480 (e) corresponds to section 46 
regarding non-occupnncy raiyats. In the case of the 'l.nder-raiyat, 
however, rent once enhanced by the court cannot be altered for 15 
years (sub-section (3)], in the case of occupancy raiya ts the period 
if;! only 5 years.t This section has no application to under-rairat with 
occupancy right in whose case sections 29, 30, etc., in chapter V 
would apply (section 48G). 

Sub-section (2).-As for the rule of one-third gross produce, see 
general note at the beginning of the chapter. 

No excepti<m is made of the cases where the under-raiyat does not 
cultivate the land himself but has sublet it. This rule would therefore 
apply in those cases aho. A sub-lease by an under-raiyat binds his own 
landlord, when such sub-lease has been registered in 'accordance with 

*XoTE.-As for right to build a house, the under-raiyat has now the same right as 
an asli miyat [!--ide sections 76 (f) and 77]. 

tNoTE.-During the debate in the Council on the corresponding clauses for non-occu 
pancy raiyats in the Bill of 1884, Hon'ble Mr. Amir Ali moved an amendment to the effect, 
that in these cases also the landbrd must offer the tenant a new rent, and the tenant 
shall not be ejected if he accepted that rent or such other rent as might be fixed by the 
Court. The amendment WII8, however, lCt1t. 

tNoTE.-One justification for this is that the position of the non-occupancy raiyat 
would, fter the lapsEI of 5 years, be ot~erwise much better than that of an under. 
raiyat; for, he would ordinarily by that time be a full·fledged occupancy raiyat. 



53 

section 48H and a landlords' fee paid for it; yet under sub-section (3) 
of that section, the rent of the sub-lease does not bind the superior 
landlord. 

Section 48E. 

Section 48E pro.ides for a relief against breach of the condition 
in ~ro.iso (ii) to section 48C. See notes under that section [clauses 
(c) and (d) and the general note at the beginning of the chapter. 1 The 
relief is l06t after 4. years. . 

Section 48F. 

The object of this sedion is thus stated by the Committee of Sir 
Nalini Ranjan Chatterjee:-

"We have declared definitely that all transfers of under-raiyats' 
holdings without the consent of the landlord will be not voidable but 
void, as ofherwise it is certain that the present complications which 
ha\'e arisen as regards raiyati holdings would in course of time arise 
as regards under-raiyati holdings." This section applies to all classes 
of under-raiyats, including those with occupancy right under section 
48G. 

NOTB.-As for the under.raiyats' means of raising money he may place his land under 
usufruc~uary Plortgage (dde section 49(1)]. . 

Section 48C. 

(See general note at the beginning of the chapter.) 
There cannot be any more under-raiyat with occupancy right than 

what existed at the commencement of the Act of 1928. Consequently 
illustration (2) to section 183 regarding acquisition of occupancy right 
by under-raiyats according to any local custom 01' usage, was also 
repealed by that Act. 

Although the old law [sedion 183 illustration (2)] permitted 
acquisition of oceupancy right (b~' virtue of local custom) by an under
raiyat, considerable difficulty arose in the law courts in determining 
what exactly such occupancy right meant. In one case it was held 
that it did not nece8sarjl~' make the holding- heritable (lswar Sant l·S. 

Tarendra, 42 C. L. J. 560: also Sudhansu Kumar l'.~. Shaik Ismail, 29 
C. W. N. 7!l3). Again it was a matter of controversy whether the 
principles of sed ion 29 applied in such cases (Azizul Huq Chowdhury 
l·S. Kazimudrlin Sarkar, 32 C. W. N. 68, notes). Sub-sections (2), (3) 
and (4) of section 48 G now define which of the incidents of the 
oc('upaney l'i,!!ht of a rai~'at apply to an under-rai:vat with occupancy 
rig-ht. The following sertions are excluded:-

(1) Section.~ 2f) and 21.-Thi~ means that there cannot be a "settled 
under-raiyat. " 

(2) Section 22, rl'.lJl1rding merger.-This will probably mean that 
the rules of merger in the general law will apply, that is to say, such 
rig-ht will merge in the lessor's right. 

(3) Sections 26A to 26J.-This means that the right of under-rah'at 
(even though he may possess occupancy right) to transfer his holding 
depends on the consent of the landlord ('l'ide section 48F). In other 
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-respects an under-raiyat with oc.cupancy right has now all the rights 
of an occupancy raiyat, e.g.,-

(i) right to cut down trees and enjoying its fruits (section 23A), 
(ii) right to pay only fair and equitable rent (sections 24, 27), 

(iii) right of protection against ejectment except on certain grounds 
(section 25), . 

(if') right to inherit the right (!;ection 26, also section 48J<'), 
(1") same rights about enhancement of rent (sections 28, 29 30 to 

37 and reduction, section 38), and ' 
(ri) right to surrender (section 86). 

These rights are however operative only aga;.nst the immediate land
~ord of the under.rai;yat, and the occupancy right of an under-raiyat 
IS not a protecteo interest under section 160 (d). He may, however, 
like any other inferior tenant prevent the sale of his landlor<;l's holding 
by depositing the latter's arrears into court (ride e.ections 111 and 
172). Yet the position of an under-raiyat with occupancy right is 
worse under the amendment of 1928 in this respect than under the 
previous law; for, by the operation of section 160 (d), his was a pro
tected interest. See Sonatan Daradar 1~$. Daulat Gazi, judgment of 
Rankin C. J., 36 C. W. N., p. 400. The interest of an under-raiyat 
(of any description) in a holding where he has built a dwelling house 
is however a protected interest under section 160 (c). 

Section 48 H. 

The procedure for the payment of the landlord's fee is the same a·s 
for transfer of occupancy holdings (sections 26A to J). See statutory 
ru!es 24 to 29 C. 

"Value of the leasehold."-This expression is not defined. It 
presumabl~' means the !'ame thing as the premium (or salami) paid at 
the time of the lease. 

Sub-section (3) states what such acceptance shall not affect: but it 
does not state "hat it will affert. It will in effect make the under
raiyat's lease a protected interest against the superior landlord: for, 
having parti('ipated in its creation it will not be open to him to deny 
itf> exish~n('e except to the extent specifically mentioned in the sub-sec
tion. This wouM also seem to follow from the observations by Jack .J. 
in the case of Sukh Chand Haldar l'.~. Jogeswar :Mandal, 35 C. W. N., 
p. 974. In that case the question arose whether the landlord had any 
means of reco,-ering the salami prescribed in this !'ection if it had not 
been paid owing to misdescription or otherwise in the document. 
There was no sed ion corresponding to section 26J, and it was held that 
the landlord had no means to recover the salami: but that the sub
leae.e would not be binding on him, as it would be if he had received 
the salomi.* This !leems also to be the correct interpretation of the 
intention of the Legislature; for, an amendment tabled to the effect 
that the provisions of Chapter V regarding "transfer fee" of occupancy 

.Queo!ltion.-'Vha.t would be the effect if the superior landlord refused to accept the 
salami? Obviously, acceptance by the landlord is immateria.l: all that is required 13 
that it is paid to the Registering Officer. 
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raiyats should apply to landlord's fees under section 48H was not 
moved or accepted. The net result seems to be that if by mis-descrip
tion or otherwise, no landlord's fee is paid as a fee under section 48H, 
while the landlord has no means of recovering it, the under
raiyat also loses the advantage of his lease being protected against the
superior landlord. The whole matter ends there-. 

Section 49. 

Section 48F makes transfer by an under-raiyat without the land
lord's consent entirely void. Regarding the provision of section 49 
for usufructuary mortgage, the committee of Sir N alini Ranjan Chat
t~rjee observed thus:-

"An under-raiyat must occasionally raise money. If he execut~ 
a usufructuary mortgage, we propose that that mortgage should operate 
as a complete usufructuary mortgage, i.e., at the end of the term 
the land will return to the under-raivat with all the debt cleared. The 
mortgage will not bind the landlord~" 

See also notes under section 26G. 

Chapter VilA. 

Restriction on alienation of land by aboriginals.-The provisions of 
this chapter (sections 49A to 49-0) apply in the first instance to the 
Sonthals of the dist.rict of Birbhum and Midnapore: but the Local 
Government may by notification extend their application-(i) to the 
aboriginal tribes mentioned in sub-section (2) in respect of any district. 
and (ii) to any class of raiyats in the colonisation areas of the Sundar
bans [section 49A (5)] added by the amending Act of 1928. The 
following notifications extend the application of this chapter to various 
tribes in several districts:-

Number and date of Names of tribes. 
notification. 

5077 T.-R., dated 24th Bhumijes, Maghs 
May 1919. 

8371 L. R.. dated 10th Oraons and Santhals .. 
November 1919. 

District or local areas. 

Bankura district. The portion 
of the Sundarbans included 
within the police.stations of 
Amtali. Gal""'hipa and 
Barguna in the district of 
Bakarganj. 

Rangpur district. 

Ditto Mundas, Oraons and Dinajpur district. 
Sonthals. 

4194 L. R., dated 10th Kora, Bhumij and Midnapore district. 
April 1922. Munda. 

749 T.-R.. dated 9th Garoe, Radi. Rajangs Police-stations Nalitabari,lIalua-
June 1923. and Koches. ghat, Durgapur and KalIna

kanda in the district of 
Mymensingh. 

*The unsatisfactory part of the provision arises where landlord's fee is paid 88 land 
lord's fee under section 48 H(J), but is insufficient_ This gives a scope for litigation as to 
what the value of the lease·hold is. Here again there would have been no trouble if tb. 
fee 11'11.8 fixed 8S only 8 multiple of the rent. 



56 

Number and date of Names of tribes. 
notification. 

09 L. R., dated 7th July Sonthals 
-1923. 

I0148 L. R., dated 2nd Sonthals 
November 1923. 

j!l T.-R. t dated 1st May Koches 
1924. 

District or loeal areas. 

Rajshahi. 

Maida. 

Police·stations Kaliakoir, Sabhar 
and Joydebpur in the Sadar 
subdivision of the district of 
Dacca. 

-436 T .-R., dated 27th Sonthals, Omons and Bogra. 
August 1925. Mundas. 

11302 L. R., dated 9th Orsons 
November 1925. 

1138 T.-R., dated 25th Garoa, Hadia, Hajangs 
October 1926. and Koches. 

II457 L. R., dated 14th Sonthals 
July 1927. 

Oraons 

Mundas, Bhumijes 

11457 L. R., dated 14th Bhuiyas 
July 1927. 

Koras 

Rajshahi. 

Police·station Purbadhala in the 
district of Mymensingh. 

Baraset and Diamond Harbour 
subdivisions in 24·Parganas. 
district Murshidabad. 

Baraset and Basirhat sub. 
divisions in 24.Parganas ; dis. 
trict Murshidabad. 

Baraset and Basirhat sub· 
divisions in 24.Parganas. 

Baraset and Basirhat sub. 
divisions in 24.Parganas ; dis· 
trict Bankura ; district Midna· 
pore. 

Labpur and Nalhati circles in 
district Birbhurn; di;;trict 
Bankura. 

As regards the colonisation areas in the Sundarbans, Government' 
notification :So. lO073L.R., of the 2itll July 1929, has extended the 
application of chapter VIlA to the raiyats 'of the following areas in 
Bakarganj-Sundarbans :-

AREAS. 

A.. Thana AmtaZi. 

North-Bv Buriswar river and mauzas Chhota Bogi, Pancha 
Komlia, Chandkhali, Chakamaia, North Teakhali, Dhankhali and Deb
pur. 

Ea.st-By Rabnabad channel, mauza Lalua and the Bay of Bengal. 
_ South-By mauzas Char Chapli, Khaprabhanga (part) and the Bay 
cf Bengal. 

TV est-B:v the Bay of Bengal. 

B. Bar!)una police-station (Revenue thana Amtali). 

Census village Patakata within mauza Barguna, on the east of Nali 
Don. 
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c. Patharghata police-statum (Revenue thana Mathbaria) . 

.iVorth-By Char Duani khal. 
East-By rnauza Jnanpara and Bishkali river. 
South-By the Bay of Bengal. 
. West-By Haringhata estuary and Baleswar river. 

List of estates in the colonization area to which the provIsIons of 
Chapter V II A of the Bengal Tenancy Act, 1885, applicable to 
aboriginal raiyats are applied by this notincation. 

Serial Tauzi Revenue 
No. N arne of estate. No. Survey 

No. 

1 Karaibaria 4526 3343 
2 Nishanbaria 4545 3364 
3 Bara Baliatali .. 4580 3359 
4 Chhota Baliatali 4581 3361 
5 Dhulashar 4583 3356 
6 Dakshin Teakhali 4600 3373 
7 Nilgunj 4771 3351 
8 Nithaganj 4865 3358 
9 Latachapli 4958 3354 

10 Bora Bogi 4959 3347 
11 Dalbugunj 4973 3357 
12 Char Baliatali .. 5092 3360 
13 Sonatals 6052 3352 
14 Bara Nishanbaria 6300 3513 
15 Tengagiri Chak 6301 3515 
16 Chhota Nisbanbaria 6321 3512 
17 Khaprabhanga 6450 3353 
18 Kashir Char 6469 
19 Char Nishanbaria 6506 
20 Chhota Bogi .. 6623 3346 
21 Char Gangarnati 7068 
22 Char Dowani Lathimara 4573 3281 
23 Borguna Patakata 5008 2963 

Section 49A. 

As for notifil'utions under sub-section (2), .~ee the general note at 
the beginning of this l'hapter. 

Sub-section (ij \ was inserted by the amendment of 1928 "in view 
of the special ('ouditions of the l'ah·ats in the eolonisation areas in the 
Sundarbans"-Statelllellt of Objeds nad Reasons. 

Section 49E. 

:For the definition of "complete usufructuary mortgage" see sec
tion 3 (19). 
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Sub-section (1).-The limit of period is 7 years in the case of 
aboriginals to whom the provisions of chapter VIlA may be extended 
by Government. In other cases the period is 15 years ['Viae sections 
26G and 49 (1)]. 

Section 52. 

Sub-aection (6) was substituted by the Amending Act of 1928, in the 
place of the old sub-section which ran thus:-

"When in a suit under this section the landlord or the tenant 
proves that, at the time the measurement on which the claim is based 
was made, there existed in respect of the estate or permanent tenure 
or part thereof in which the tenure or holding is situated, a practice 
of settlement being made after the measurement of the land assessed 
with rent, it may be presl1med thaOt the area of the tenure or holding 
specified in any patta or kabuliyat, or (where there is an entry of 
area in counterfoil receipt corresponding to the entry in the rent-roll) 
in any rent-roll relating to it has been entered in such patta, kabuliyat 
or rent-roll after measurement." 

T~e object ?f the change made by the amendment of 1928 was 
explamed thus In the Statement of Objects and Reasons:-

"In order to meet certain doubts which have arisen, it is proposed 
to amplify sub-section (6) of section 52 in order to make it clear that 
an entry of an area in a document may be presumed to ha,e been 
ascertained on measurement if it is shown that a practice of settlement 
after measurement was in use at or about the date on which such 
document was drawn up." The doubts referred to are the doubts 
(rather the contrary opinion) expressed in the Full Bench case of Nil
mani Karl'S. Sati Pm sad Garga, 48 Cal., p. 556, about the correctness 
of the .iew taken in previous cases (Umia Singh 1,'S. Tarini Prasad, 19 
C. L. J. 451; Umer Ali 1's. Nabab Khaja Habibux, 47 Cal. 266), that 
the expression "measurement 011 "hich the claim is based "as made" 
refers to measurement at the time the original settlement was ruade. 
That view was no doubt the intention of the old sub-section, though its 
language might not have been dear. The amendment of 1928 makes 
this intention dear, and the decision in the- Full Bench case referred 
to abo,e therefore no longer holds goood. To determine whether the 
tenant is possessing- any land in expel's of "hat he is paying rent for, 
it is ordinarily necessary to ha,e evidence of two measurements, e.g.,-

One to show what land he is possessing now: and 
Another to show "hat is the land for which his rent "as fixed. The 

latter must therefore be a measurement made at the time "hen the 
rent was last. fixed, "hether by a patta or kabuliyat, or an adjustment 
in the rent-roll fl(~('eptof'd b~· the tenant. It is however not al"ays pos
sible for the landlord (specially when he is a purchaser at a court-sale 
or revenue-sale) to find the papers of the old measurement, and sub
section (6) provides that in such circumstances h.e may pro,e that at 
the time of the patta-kabuliyat or of the last adJustment of rent, the 
general prartipe in the estate or tenure "as to alloW" such patta
kabulyat or adjustment of rent on~y after. a measurement. The sub
eection now makes it clear that thIS prarhce of measurement must be 
proved to have prevailecl at the iime when the patta-kabuliyat were 
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executed or when the rent-roll adjusting the rent was prepared. Sub
section (ii) also makes it necessary that where there is no patta-kabuli
yat, i.e., where the acceptance by the tenant cannot be e"idenced bv 
his kabuliyat, the counterfoils of rent-receipts granted to the tenants 
should show the area, so that it may be assumed that the area was 
accepted by the tenant. . 

Oo-sharer landlord.-A suit for additional rent for excess area under 
this section can now be maintained by a co-sharer landlord provided 
the other co-sharers are made parties defendants (vide section 188 as 
amended by the Act of 1928). 

The change in the definition of holding in section 3 (5) does not 
however seem to affect the "iew hitherto taken that the word 'area' in 
section 52 indicates' a definite parcel of land (see the obsenations in 
the case of Benode Kumar Roy Chowdhuryrs. Ganga Charan, 35 
C. ,,~. N., p. 211). 

Section 54. 

One object of the amendment of 1928 was to provide better facil
ities to landlords to realise arrears of rent and to tenants to pay 
rents. For the latter object some improvements were made in-

(1) Section. 54.-In the matter of payment and tender of payment 
of rent. 

(2) sections 56 ~ 58.-In the matter of a written receipt when 
any amount is paid as rent. 

(3) Section MA.-Penalty for refusing to receive rent. 
( 4) Section 74.-Regarding cesses in excess of the amount pay

able under the Cess Act. 

(5) Section 93.-Appointment of common manager for co-sharer 
landlords at the instance of the tenants. 

SulHiections (1), (2) and (3) of sections 54 thus replace entirely 
the old sub-sections (1) and (2), and sub-section (4) is entirely new. 
Two main changes are made--

(i) the legal position regarding "tender" is now codified in the 
Act; and 

(ii) one obstacle in the way of postal money-orders is removed by 
prescribing that acceptance of such rent would not be 
admission of the particulars set forth in the money-order 
form. 

Tender.-As regards tende-r, it had already been recognised by the 
High Court in several reported cases that when a valid tender was 
pr()"ed. the landlord could not claim any interest or damages against 
the tenant (Sarat Sundari 'I'S. the Colle-ctor of llymensingh, 5 W. R., 
p. 69 under Act X of 1859: and after that Jagattarini '1'0'$. Nabagopal, 
34 Cal., p. 305). So far. the amendment does not seem to take the 
tenant much further. But n. real difficulty about "tender" arose from 
the "iew taken in the cases of Kl'ipa Sindhun. Annada, I. L. R. 35 
Cal.. p. 3-1 F. B. (11 C. W. N., p. 983) and Behari 1.'S. Nasimunnessa, 
37 C. L. J., p. 223. In these cases it was held that a tender to 
be valia must be of thE' full Ilmount due, as rent und interest. This 
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means accounting with the landlord or his gomostha; and unless the 
tenant himself was sufficiently literate and business-like, it was 
impossible when the position between the two parties was that one 
was refusing what the other was tendering. The words "tender Qf 
rent" in the new section 54 (2) are now wide enough to cover tender 
of a portion· of a rent. See abo notes under section 64A. 

Postal money-order.-Sub-section (2) (ii) postal money-order is 
p&rmissible now wherever the Bengal Tenancy Act operates. 

The prescribed form of rent-money-order (notification X o. 11267-
L.R., of 27th November 1914) may be had trom the post office free 
of cost. The following are the general instructions;-

(1) 
(2) 

(3) 

Fractions of a pie should be rounded to next larger pie. 
Two or more tenancies should not be included in the same 

money-order, that is to say, there should be a separate 
money-order for each tenancy. 

The money-order cannot be addlessed to a number of persons; 
it may be addressed to the authorised gomostha, agent, or 
common manager in case of co-sharers. The address should 
be at the usual katchary or the landlord's own residence. 

8ub-secticms (3) and (4).-It is true that under the old section 
a· tenant could pay his rent by pObtal money-order, but there were 
several reasons for which he could not derive much benefit from the 
provision, and the procedure was not popular. Two of these reasons 
wer&--

(1) 

(2) 

difficulty of proving the refusal of money-order; the refusal 
being usually an endorsement by the postal peon "refused 
by the addressee," and 

reluctance of the landlords to accept rent by money-order in 
the apprehension that such acceptance might be treated 
as admission on his part of the particulars (e. g., rent, 
area, status, etc.) set forth in the form. 

Sub-section (3) is intended to obviate the first difficulty. The 
intention of the sub-section is that if a tenant produces any paper, 
such as a post office receipt which shows that he tried to send the 
money to his landlord, the Court may presume that it reached the 
landlord and he refused to accept it, unless the landlord denied it, 
in which case evidence would be taken. 

Similarly sub-section (4) is intended to obviate the other difficulty. 
'1'0 quote from the statement of objects and reasons;-

"The amendment of section 54 is intended to remm'e the practical 
difficulties which at present discourage the tenants from paying their 
rents by money-order and cause the landlords to dislike this system 
of payment. It has been made clear that a tender made at the land
lord's village office should be sufficient and that a postal receipt of 
money-order would be presumed by the court as tender of rent by 
the tenant. 

• • • • • • 
• NoTE.-This need not cause any hardship to the landlord: for, in practice rent is 

Wlnally paid In portions throughout the year, and aCcounting is made, even in weU· 
organised estates, only at the close of the year. 
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The main lE!6S0n which makes the landlords relucta.nt to accept rent~ 
tendered by postal money-order, and thus discourages the tenaIif.s.. 
hODl nHiking u&e of this method, has been removed by providiug in.. 
sub-section (4) that the landlord's acceptance of such rent shall' not 
b(> treated as admission or eviden~e as regards the particulars of the 
tenancy set forth in the money-order or operate as a waiver of his. 
rights under the clauses relating to the transferability of occupancy
holdings." 

Sub-section (4) is borrowed to some extent from sections ISB,. 
26J (4) and 48H (3). 

The inclusion of section "26F" (pre-emption) in the last line of 
the sub-section seems due to the anxiety of the framers of the Act 
to popularise rent-money-orders. Otherwise it would seem to be 1Ul~ 
reasonable that when rent sent by a transferee of an occupancy holding 
was accepted by a landlord, that landlord would still be permitte«i 
to deny him. For exercising J:he exceptional power given in se~tion-
26F [see notes under sub-section (3) of section 26F, ante]. 

Section 58 .. 

Compare the particulars for the "receipt" which must be giVeft' 
just at the time the rent is paid, and the particulars of "account"" 
which have to be given under section 57, later on. The additional 
items in the account are items 7 and 9 (outstandings at the beginning: 
and end of the year). The preparation of this statement of account 
may require some time, but the "receipt" under section 56, which 
is of the nature of·a simple, "cash-memo" must be delivered at the
time the money is received. For penalty for failure, see section 58. 

Sub-section 2 (b).-Amongst the particulars to be specified in the' 
receipt or account (see schedule II post) ,one item is "name or name&' 
of tbe landlord or landlords." Where there are co-sharers amongst' 
the landlords and there is a common agent appointed under section 
99A, the name and address of the common agent must be entered 
upon the rent-receipt. This is particularly necessary Jor the facility 
of transmission of landlords' transfer fee under section 26C and of 
rent-deposits under section 61. 

There is no corresponding provision in case of common manager" 
under section 99. It would however follow from sub-section (3) of 
that section. 

Where there are co-sharers amongst the landlords, and no common 
agent or common manager, it is desirable that the names as well 
as addresses of all the co-sharers should be mentioned on the rent
receipts, so that in the case of a transfer. the tenant may correctly 
enter them in the notices under section 26C (1'ide notes under sect.ion-
26C). For the same reason the address of the landlord eYen when 
he is the sole landlord ought to be shown on the rent receipt. It, 
will facilitate transmission of the transfer fee to him by postal lUoney
order. 

lactim 57. 

See notes under section 56. The "receipt in full disoharge" in" 
sub-section (1) of section 57 is distinct from the simple "receipt'~ in: 
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:section 56. No form is prescribed for this "receipt in full discharge," 
but it will obviously have the same particulars as the "statement of 
account" under sub-section (2) with "nil" for item 9, yiz., amount 
remaining due at the end of the year. 

Section 58. 

The obligation to grant a receipt for any money receiyed is an 
--ordinary business obligation which hardly required any special pro
vision in the codified law. However, owing to the relatiye position 
of the parties, it was considered necessary to enjoin even in the earliest 
legislation that every landlord or his agent "receiying rents • • • 
-from dependant talookdars, under-farmers, raiyats or others are to 
give receipts for all sums received by him, and a receipt in full on 
qhe complete discharg'e of every obligation" (section 63 of Regulation 
VIII of 1793). See also section 11 of. Act VIII of 1869 and section 
10 of Act X of 1859. 

Still, omission to grant timely receipts was not uncommon, and 
.-sub-section (3) of the original Bengal Tenancy Act of 1885 provided 
for a fine up to Rs. 50. This did not improve the position much, 
,:and one reason for this, it was supposed, was that no action could 
be taken unless there was formal complaint by the tenant. The 
amendments of 1907 (West Bengal) and 1908 (East Bengal) intro-
4luced the present sub-sections (3) to i8). - To quote from the state
-ment of objects and reasons (notes on clauses) :-

"The provisions of the Tenancy ~\ct regarding the issue of proper 
rent-receipts by landlord are "ery generally disregarded- in certain 
-parts of the province. It is considered necessary, therefore, to take 
-some nctiye measures to enforce them. At present, the provisions 
,.()f section ':>8 can only be set in motion on the complaint of the tenant 
and are practically inoperative. It is proposed therefore to give the 
-Collector power to take action on reports received from Revenue and 
,Judicial officerst who will be required to bring to the Collector's notice 
any breaches of the law which nome to their knowledge." 

Judicial officerfl were d.eleted later; and although a civil court 
. cannot take action under this section without a separate suit being 
instituted, in case of rent-suits it IDDY, if the ia'ct be proved that 

-no receipt was granted though pa;\'ment was made, award damages 
. under section 68 (2). 

Sub-sections (1), (2), (3) and (9)-"reasonable cause."-Sub
-section (9) inserted by the amending Act of 1928 explains that the 
-existence of a- dispute as to the rent or area of a tenancy is not a 
reasonable cause for refusing to grant a receipt when money is actually 

*NoTE_-This disregard of the rule to grant a receipt forthwith any sum was received 
is not only an evil to the tenant, but has often proved to be more 80 to the landlord. It 
has led to misappropriation, and has often been the main cause of many agrarian disputes 
and dead-lock in regular rent collection. 

tNOTE.-" Judicial Officers" were omitted later at the instance of the Select Com. 
mittee who thought that "the provision requiring judicial officers to report cases of 
failure to grant receipts would be generalry disregarded." This view was unfortunate: 
and is hardly justified. It has nullified the object of the provision to a large extent, 
because such mattel'lJ come ordinarily more to the notice of judicial office1'8 than to the 

-executive. 
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l'e<leived. A& a matter of common reason, when one person receives 
any money from another, there cannot be any excuse for his not 
granting a receipt for it, unless his intention is to misappropriate. 
'l'he special mention of "dispute as to the rent or area" is intended 
only to emphasise these two particular items because they are often 
put forth as excuses for not granting a receipt. For instance, where 
the person paying the rent is not a registered or recognised tenant, 
the landlord cannot accept money from him and at the same time 
withhold a receipt for it (see Narendra l·S. Asmatulla, 1 C. W. N. 19, 
Notes). It will be noticed that section 56 provides for two kinds 
of receipt,· viz.-

\ 1) a simple receipt-like a cash-memo for the actual amount 
re<leived, without any account; and 

(2) a receipt in the form of an account showing the amounts 
originally due, amounts paid and the balance due. This 
it may take some time to prepare; but there cannot 
be any excuse whatsoever for not granting a simple receipt 
as in (1) forthwith any money is received. 

Sub-sections (4), (6), (7) and (8).-A proceeding under this sec
tion is a criminal prosecution (Naik Panday l·S. Bidya Panday, 1 Patna 
Law Journal, page 149; Emperor l·S. M'ohant Ram Das, 9 C. W. N., 
p. 816); but appeal lies to the Commissioner 01:' where the Commissioner 
himself is the punishing authority, to the Board of Revenue, l'ide sub
section (6); and the proces&es to be issued for production of documents 
would be according to the Ci"il Procedure Code and the fine would 
be realised by certificate procedure. 

"Collector"-for the meaning of "Collector" see section 3 (2), the 
Collector of the district or anv other officer authorised for the functions 
by the Local Government. F or the purpose of this section, all Sub
divisional Officers are authorised (1'1'£1(, notification No. 1570T.R., of 
the 19th September 1910). 

Section 59. 

This section does not mean that private receipt books cannot be 
used. The forms of receipt and account given in schedule II only 
specify the several particulars [t'ide amendment of section 56(3) and 
57(2) 'by the amending Act of 1928], which are required to be shown. 

Section 60. 

This section should be read with sections 78 and 79 of the Land 
Registration Act (VII of 1876). 

See also section 72, post. 

Section 61. 

Sub-section (1).-The words "a sum not less than the amount of 
the money theli due" follow the ,·iew taken in Sridhar Roy 'Us. 
Rameswar, 15 Cal. 166, and Sashi Bhusan 'L'S. Umakanta, 19 C.W.N., 
p. 1143. 
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As for presumption of tender in case of postal money order, see 
section 54(3) inserted by the amendment of 1928. 

Sub-section (2).-For common agent, see section 99A. 

Sub-section' (2)-Last portion.-Fol' the prescribed "cost of trans
mission" in cases (a) and (b), see statutory rule 66, viz., "the fee 
payable for sending the amount by postal money order." 

For the "fee" payable in cases (c) and (d), see rule 67 of the 
Statutory Rules. 

Section 83. 

This section has been entirely recast by the amendment of 1928. 
The main change effected was explained in the statement of objects and 
reasons thus:-

"Ohanges have been made in sections 63 and 64 in order to make 
it compulsory on the Courts in certain cases to send rents deposited 
under clauses (0) and (b) of sedion 61 by money order to the land
lord": that is to say, in the same manner as landlords' transfer fee 
would be sent by the Collector. Hence the "cost of the transmission" 
in section 61(2) which would include money-order commission. As 
for indemnity of the Court, see section 64 (3). 

Refusal to accept such money order without reasonable cause, bars 
claims of interest and damages and may entail counter damages (1-·ide 
section 64A). 

Section MA. 

This new section was inserted by the amending Act of 1928, the 
object being explained in the statement of objects and reasons thus:-

"In order to prevent landlord:,; from harassing tenants by means 
of suits for rent which the latter have already tendered by money 
order or deposited in the civil court, it is proposed by the new section 
64A to preclude the landlord from recovering in such suits damages, 
interest or costs, and also to make him liable for damages." See 
notes under sections 54 and 63. 

The section is silent about tenders made direct to the landlord (or 
at his Katchary) and refused by him. Here the question of interest 
and damag'es is thus left to the Court to decide according- to the cir
cumstances in each case. See notes under section 54, heading 
"tender." . 

"Rent remitted by postal mone~'-order or deposited in Court" need 
not be interpreted, for the purpose of the benefit of the first paragraph 
of section 64A, to mean the entire rent due. To do so would practically 
mea.n nullifying the benefit intended, for example, where there is n 
dispute regarding the amount due. Moreo'\'er, landlords do generall:\' 
receive part-payments throughout the year (this is business-like ~nd 
is to the advantage of both the landlord and the tenant), and tIiere 
is no question of hardship. This view need not be considereil as in 
conflict with the view taken in Rakhal Chandra va. Baikuntha, 32 
C.W.N., p. 1053. The utmost that it may. mean is, that in tne_event 
of a rent-suit by the landlord the tenant, 1D order to ha.ve the benefit 
of the first paragraph of section 64A for any remittance or deposit 
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of part-rent, must pay into court the entire amount admitted by him 
to be due to the landlord. 

Section 66. 

See the change in the definition of "agricultural year" in section 
3 (1) by the amending Act of 1928. 

The time pre'dously allowed for the payment under sub-section (2) 
was 15 days. It was extended to 30 days by the same amending Ad. 

Section 67. 

See item (i) of section 178(1) which was transferred from sull
section (3) to sub-section (1) by the amendment of 1928. The effect 
is that interest on arrears of rent at more than 12! per cent. r>er 
OInnum is not enforceable even though stipulated prior to 1885. 

A stipulation in a kabuliyat that if paddy-rent be not delivert'd 
within a cert.ain time, half as much again would be required to 
discharge the arrear is a stipulation by way of penalty within secti()ll 
74 of the Indian Contract A.ct and is not interest: and consequently 
the landlord is entitled to recoyer not this penalty but only reasonable 
compensation assessed according to the discretion of the court, Shyam 
Lal Bose l·S. Kalim Shaikh and others, 34 C.W.N., p. 905. In remand· 
ing the case their Lordships obseryed: "If it (i.e., the paddy-rentj 
is not so paid (i.e., within the stipulated time), it is quite easy to 
think that [) per cent., 10 per cent. or 25 per cent. per annum should 
be added as compensation. The percentage here would apparently ,·ary 
according to the difference in the price of paddy at the two dates. 

Section 68. 

The second proyiso to sub-section (1) IS new and was inserted by 
the amending Act on 1928. 

Sections 69 to 71. 

Dealing with appraisement or diyision of crop by the Collector in 
the case of tenancies on produce rent, on the application of the land
lord or the raiyat were entirely repealed by the amending Act of 1928. 
These sections were very rarely re~Ol·tea to in Bengal. 

section 73. 

\. This section has been recast b~' the amending Act of 1928. The old 
section made the transferor find the transferee both liable for "arrears 
of rent accruing' after the transfer unless and until notice of the trans
fu was given to the landlord in the prescribed manner." The dele
tion of those words follows from the new proyisions 26A to 2GJ which 
confer the right of transfer on the occupancy raiyat. The transferor's 
liability thus ceases after the transfer. The condition in the proviso 
is how~ver important, .iz., "If the transferee has agreed to pay such 
arrears to the landlord and the fact has been mentioned in the instru
ment of transfer." If this has not been done both the transferor and 
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the transferee are liable for the arrears before the transfer according 
to the main portion of the section. 

As for the words "or in part" see also section 88. 

Section 74. 

Sub-section (3).-'Ihe last words (viz., and registered, etc.), were 
added by the amending Act of 1928. Permanent mokorari leases regis
tered after 22nd February 1929 are therefore now subject to the pro
visions in sub-sections (1) and (2). Sec notes under section 54. 

See also the provisos added to section 1,9 by the amending Act of 
1928. 

Section, 76. 

By the amending Act of 1928, the words "rai~'at's holding" in sub
section (1) were changed to simply "holding" and in sub-section (3) 
the WQfd "raiyat" was changed to "tenant." The object is to make 
all these provisions about "improvements" (sections 76 to 83) appli
cable to under-raiyats as well as to raiyats. 

Sub-section (2) (a).-The words "or for drinking" were inserted 
by the amendment of 1928, as also the "explanation." 'lhese now 
countermand the view taken in the case of Govinda 'L'S. Kasimuddin, 
16 C. L. J. 121 (9 C. W. N., ccxlvi-notes) under the old law, viz., 
that 'tank' for providing drinking water was not an improvement 
within the meaning of sectioll 76. 

Sub.section (2) (f).-rrhe old section had simply "suitable dwelling 
house" and tllis led to controversy in each case as to what was or was 
not a suitable house for the tenant in question (ue Hari Kishore vs. 
Baroda Kishore, 31 Cal. 1014; Narain Chandra 'vs. Maharaja Manindra 
Chandra Xandy, :37 1. C. 999; Surendl'al"s. Nakur, 64 1. C. 716). The 
amendment of 1928 is intended "to make it clear that a dwelling house 
'includes a masonry building' that is to say, a brick or stone house is 
never an unsuitable dwellin~ house for a raiyat or under-raiyat." 

See in this connection section 160 (c). As "dwelling houses" or as 
"permanent buildings" and as "tank" these are "protected interests" 
under section 160 (0), whether executed by a raiyat or under-raiyat. 
This position of the under-raiyat was questioned in the Legislative 
Council by an amendment moved during the debate of the Bill of 1928. 
In opposing that amendment, the reason was thus explained on behalf 
of the Government:-

"firstly, because it (the amendment) really means making an excep
tion to section .. 60 (c) of the Act about which no amendment has been 
put, and, secondly, because if section 160 (0) gives protection to an 
under-raiyat who has made a masonry house we do not see any reason 
why that protection should be taken away. After all, the distinctioll 
between a raiyat and an under-raiyat in this respect is an artificial one, 
and many under-raiyats under the provision of the law which is going 
to be passed will have rights approaching very much the rights of an 
occupancy raiyat. For these reasons, as well as for the simple reason 
that an under-raiyat if he has been able to build a masonry house is 
as mu('h entitled to protection as other tenants, we do not consider that 
any exception should be made." 
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This view taken by the Government was accepted by the Council, 
and the amendment to exclude the under-raiyat was thrown ouf. 

Section 77. 

(See notes under section i6.) 

The old section j7 was confined in its application to "raiyats at 
fixed rate and occupancy rai~·ats." The amendment of 1928 by 
changing those words to simply "tenant," makes the provisions of this 
section applicable to all classes of raiyats and also 1l1lder-raiyats. 

Sub-section (3) is new. 

Section 79. 

Section 79, dealing with the rights of non-occupancy raiyats in the 
matter of improvements, was entirely repealed by the amending Act 
of 1928, for the reason that there was under that Act no longer any 
distinction in this respect between an occupancy raiyat and a non
occupancy raiyat. 

Section so. 

For tlle words "wholly or partly" see notes under section 30. 

Section 85. 

Section 85 has been wholly repealed by the amending Act of 1928. 
The old section provided-

(1) that a sub-lease (to an unc1er-rai~·at) by a raiyat was not 
valid against the raiyats' landlord unless it was registered, 

(2) that such sub-lease would not be registered if it exceeded a 
period of 9 years, and 

(3) that in case it exceeded a period of 9 years, it was not valid 
against the raiyats' landlord. 

The section was rigorously interpreted against the under-raiyat in 
the full bench case of Chandra Kanta 'l·S. Amjad Ali (48 Cal., 783; 25 
C. W. N. 4) in which it was held, to state generally, that a sub-lease 
exceeding 9 years was not binding Hen against the lessor from whom 
the under-l'ah·at took the lease. The restrictions have now been 
removed by the repeal of the section. and the position of the under
l""oliyat, whether with reference to his lessor or to the superior landlord 
is now what would follow from the new sections about the under-raiyats, 
viz., 48C, 48G, 48H and 87 (5), A sub·lease to an under-raiyat may 
therefore now be fat: any period or eyen permanent; only when it pur
ports to exceed 12 years, a landlord's fee of 20 per ('ent. of the value 
of the lease-hold or 5 times the rent must be paid at the time of 
registration (section 48H). 
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Section 86. 

lub-section e.-The references to under-rah'at were inserted bv the 
amending Act of 1928, and are intended "to 'protect the under-;aivat 
by rendering it obligatory to have his consent before his landlord (vIz., 
the raiyat) could surrender his holding"-(statement of objects and 
r,easons). Consent of the under-raiyat means that the under-raiyat 
agrees also to give up the land along with his immediate landlord. 
Where therefore there are several grades of under-raiyats the consent 
of all is necessary. As regards the position in the case of "abandon
ment" -see new sub-section (5) to section 87. 

Section 86A. 

This section is new and was inserted by the amending Act of 1928. 
The object is to "do away with difficultIes as regards demarcation and 
consequent litigation 01' breaches of the peace when lands form and 
reform in a river. If a tenant has definitelv taken abatement of rent
for diluviated lands, it is reasonable that, h'e should lose all rights in 
those lands, provided they do not accrete to any lands of which he is 
in occupation." -Statement of Objects and Reasons. In the latter 
case, i.e., accretion, he can claim it under the ordinary law of alluvion 
and diluvion, section 4, Regulation XI of 1925. 

Section 87. 

Sub-sections (1) to (4).-The proviso about abandonment which 
previously applied only to raiyats have heen extended to under-raiyats 
of all classes by the amendment of 1928. 

Sub-section (5).-New, inserted by the amendment of 1928. The 
protection to the under-raiyat by this sub-section is, however, much 
inferior to that afforded by sub-section (4), inasmuch he has to pay a 
higher rent, viz., his own rent and not the rent of his landlord the 
raiyat (or under-raiyat); and has also to pay a salam;. The original 
Government Bill of 1925 did not make any such distinction, and this 
sub-section (5) was introduced by the Select Committee 'and eventually 
passed into the Act. As for the rent there lllay be justification, but as 
for the salami it is not intelligible why it should be paid oyer again 
when it has once been paid at the creation, under section 48H (1). 
(See notes under that section.) 

Taking the two sub-section!! together, the application of sub-section 
(4) would appear to be limited to leases for a term less than 12 years 
and without. any homestead. 

Section 88. 

The second prO"" i80 ins~J ted by the al1l~'flllment of 1928 was adopted 
in the Council on a motion by lIr. Nalini Ranjan Sarkar. Its object 
was thus explained by the moyer: "When you have given a statutory 
recognition to the transfer of a portion of a holding (section 26'BT, it 
is only fair and equitable that a subdivision of the tenancy as also a 
subdivision of the rent should be allowed. In my amendment the 
procedure has been laid down in such a way that while it gives reEe! 
to the tenant, it does not affect the interest of the landlord also. I 
haye made proyisions in the amendment that in the process of such 
subdiyision of a tenancy, the holdings cannot be unreasonably small, 
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~nd the rent cannot be below a fixed sum. I ha\"e also provided for 
mutation fees in connection with this to be paid to the landlords to 
compensate them for collecting rents from a larger number of 
tenants." 

The first proviso was in force in "'estern BeIlgal by the amending 
Act, I of 190;. 

Section 93. 

Considerable change has been introduced in this section by the 
amendment of 1928. This was explained thus in the Statem~nt Lf 
Objects and Reasons:-

"At present it is necessary when action is taken under section 9;} 
to appoint a common manag~r for the whole of the estate or fenure 
concerned, though a dispute may exist in only a small portion. Under 
the section as amended by this clause, it will be possible to appoint 
the common manager only for those portions of the estate or tenme 
which are affected by the dispute. 

"Provision is also made for enabling the tenants to apply for the 
a.ppointment of a common manager in case where, owing to the exist
ence of a large number of small co-sharers in the estate or tenure, 
the tenants are put to inconvenience and harassment in the pa.yment 
of their rent (see notes under section 54). 

"Conditions (a) and (b) in the present (i.e., now old) section 93, 
which make the appointment of a common manager contingent on in
convenience to the public and injUI'Y to private rights, ha,e been 
omitted in accordance with the view taken by the Select Committee." 

Section 99A. 

This section is entirely new, being inserted by the amendment Act 
of 1928. The function of the common agent (as opposed to common 
manager in section 93) is limited to receiving notices of transfer and 
transfer fees from the collectorate and rent deposits from the civil court. 
The appointment of a common agent is optional and not compulsory. 

Sub-section (1).-The instrument in writing would be a power of 
attorney liable to stamp duty under Schedule lA, Article 48 of the 
Stamp Act (i.e., Rs. 7-8), and also to registration (t·ide section 18 of the 
Indian Registration Act). 

Sub-section (2)(a).-The application to the Collector will requira 
the usual court-fee of 12 annas under the Court Fees Act. 

Sub-section (2)(b).-This is necessary lor notices under section 26C 
(see notes under that section and section 56). 

Section 100. 

The Board of Re,enue will, when necessary, make rules regarding 
the powers and duties of the common agents [see section 100 (2)]. No 
rule, howe,er, has been made yet. 

Section 101. 

Sub-section (1).-The words "all lands" in place of "the lands" 
were substituted and the proviso added by the amendment of 1923. 
Doubts were expressed in several reported cases as to whether a survey 
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and record-.)f-rights could be made of non-agricultural lands, and in 
particular whether the sections about settlement of fair rent (sections 
104 to 109) were applicable to tenancies of such lands. On the one hand 
it was contended that the Tenancy Act in no part could apply to non
agricultural tenancies; on the other it was argued that the use of the 
word "occupant" (not necessarily a "tenant" within the meaning d 
the Bengal Tenancy Act) in section 102(a) justified a record (,f 
"occupation" for all classes of lands (see amongst other cases Umrao 
1)S. Syed Muhammad, 21 Cal. 205; Bipra Das vs. Azam, 46 Oa1. 441: 
Sashi Kanta 'L·S. Sandhyamani, 26 C.\V.N. 483). \Vhere non-agricul
tural lands were intermixed with agricultural lands, it was obviously 
inconvenient, if not impossible, to omit them in the course of a general 
survey and record of the country. In municipal areas where consider
able area is non-agricultural, it is often desirable to take the advan
tage of a general district survey and have the boundaries of the holdings 
properly delineated and mapped. The amendments made in 1928 are 
intended to make the position clear. A survey and record-of-rights 
can now be made of all lands whether agriculturnl or non-agricultul't\l 
comprised within an area notified under section 101; only the provisiolls 
about settlement of fair rent und consequent proceedings (ride proviso) 
will not apply. In fact there is no provision for settlement of fair 
rent b~' any Court for a non-agricultuml tenancy and there are no rules 
for guidance corresponding to sections 7 and 30 of the Bengal Tenancy 
Act, the whole matter being regulated by contract between the 
parties; and even if these sections were not excluded by the proviso 
they would be inoperative. The record in the case of non-agricultural 
lands will therefore be a record of existing facts, viz., occupation, 
present rent, and also the terms and conditions on which the lana is 
held (see proviso at the end of section 102). As section 106 is not 
excluded by the proviso, these entries may be disputed by a suit framed 
under that l'.ection and the consequent sections 108, 109 and n5C. 
regarding re~ision and appeal would be npplicable. 

Section 114 is not excluded by the proyiso: and therefore the cost 
of surve~· and record-of-rights of non-agricultural lands may be re
covered from the "landlords, tenants and occupants." 

Section 102. 

Clause (b).-The words "with or without a right of ocrupancy" 
with reference to under-raiyats were inserted bv the amendment of 
1928. Read with clause (hf which requires recording of "special con
ditions and incidents" these words would include recording of circum
stances, if they exist, referred to in pl'oyiso (i) of section 48C(e), that 
is to say, whether the lease is permanent or heritable or whether the 
under-rai~'at has been in possession of his land for 12 years or has a 
homestead thereon. 

For under-raiyat with occupancy right, see section 48G. 
Clause (ee) and the 'proviso' are entirely new, being inserted by 

the amending Act of 1928. 
For clause (ee), see also section 193, according to which the proce

dure of rent-suit appli"es to dues on account of pasturage, forest-righh 
fisheries and the like (see also new section 158AA). 

Proviso.-N 0 special rules have yet been made for the "prescribed 
particulars. " 



71 

Section lOS. 
8ub-section (5).-The amendment of 1928 has deleted the words 

"orally or " after "accepted." Acceptance under this section must 
therefore now be made in 'Writing. 

8ub-section (7).-By the amendment of 1928, this ~ection applies t[} 
both "est Bengal and East Bengal. 

Section 105A. 

Clause (g) 'Was added by the amendment of 1928. "Rent payable 
at the time of the final publication" is the existing rent [so far as it 
is lawful under section 3 (13)] as opposed to the enhanced rent 'Which 
the landlord seeks in his application under section 105 (1) to be settled 
as fair and equitable rent by the Revenue Officer. 

Section 1058. 

This section 'Was inserted by the amending Act of 1928. 'fhis doe:; 
away with the necessity of having a notification of Government under 
section 105 (3), as the old one No. 6954 L. R. of 21st July 1923, pub
lished in the "Calcutta Gazette" of July 26, 1923, Part I, page 1451. 

Where the applicant under section 105 himself disputes at the same 
time the correctness of the finally published record and thus raises an 
issue of the nature mentioned in section 105A, he really combines a suit 
under section 106 'With his application. In such case he shall have to 
pay such court-fees as he 'Would have had to pay if he had instituted two 
separate cases, viz., one for settlement of fair rent under section 105 
and another for disputing the record-of-rights under section 106. 

Section 105C. 

This new section, inserted by the amendment. of 1928, overrules 
the view taken in Srinivas 1"8. Ram Chandra (14 C. L. J. 146) that a 
landlord is entitled to costs incurred by him in making applications 
under section 105 and in serving them upon tlle tenants. In the "notes 
on clauses of the Bill" it was explained that: "Ordinarily it was in
equitable to make the tenant pay the landlord's cost in a rent !Settlement 
case besides having to pay enhanced rent." Under the new section no 
cost would ordinarily be awarded flS a matter of course: if costs are de
manded, tbere must be special reasons: and if the Court award costs 
the special reasons must be stated in the order. 

Section 109. 

The proviso was inserted by the amendment Act of 1928. The 
second portion, viz., (b) of the proviso follows the derisions in Nawab 

ahadur of Murshidabad 1"S. Ahmed Hossain, 44 Cal. 783, and other 
ses. The first portion, yiz., (a) regarding dismissals for default or 
·thdrawal, overrules the view taken in the Full Bench case of Purna. 
. Narendra, 52 Cal. 894 (see also Raja Rishikesh Law 't'S. Satish 

haudra Pal, 56 I. A., p. 179), in which it was held that when an 
pplicat.ion under section 105 was withdrawn, a subsequent suit for en

hancement of rent was barred. 
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The amendment has no retrospective effect so as to aftect proceeding.; 
-pending at the date of the amendment, Gosta Behari Paramanik vs. 
Nawab Bahadur of M:urshidabad. 35 C. W. N., p. 114;. 

Section 109C. 

The words "specially empowered in this behalf by the Local Goyern
ment" after "Revenue Officer" were deleted by the amendment of 1928. 
A Revenue Officer need not be specially empowered now, every Reyenue 
Dfficer acting under chapter X has now the requisite power. 

Section 1090. 

This new section 109D inserted by the amendment of 1928 "brings 
together thE various sections in chapt~r X relating to notes of deci
sions in the finally published reeord-of-rights and co-ordinates the 
Western Bengal and the Eastern Bengal law on the subject." 

Section 112. 

The "Test Bengal law now applies also to East Bengal. 
Sub-section 2 (b) is however new and was inserted by the amend

ment of 1928. The object is to prevent the pro\-isions of this section 
being de,feated. by the exaction of excessi\-e rents pending the cunency 
of the proceedmgs. 

Section 113-

No change has been made in this section by the amendment of 1928 
with regard to under-raiyats. The period of 15 years applies therefor~ 
only with regard to those under section 48G and not to those under sec
tion 48C, proviso (i). For the latter, the period is 5 years. This 
when read with section 48D (3), which has 15 years in case of enhance
ment by suit, would seem to be an oversight. 

Section 115C. 

Same as old section 109A, renumbered and put at its proper place 
a.t the end of the ('hapter. 

Section 118. 

The amendment (from "or lands owned" to "the same") of 1928 
provides for the protection of the District Boards agaim,t the tenants 
on road-side lands acquiring occupancy right. It is not ne~2~s~ry that 
such lands should have been acquired under the Land AcqUIsltIon Act. 
Similarly for lands on the sides of canals or embankments which are 
required for the repairs or maintenance of those works, though they 
may at times be set free for useful cultivation. 

Sections 121 to 142. 

The procetillre of distraint was abolished by the amending Act I 
1928, because it was rarely used and then probably only as a meaJ 
of oppression. All these sections were accordingly entirely repealed. 
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Chapter X III.--dudicial procedure. 

The amendment of 1928 proyides for certain important facilities iu 
the procedure of rent-suits with necessary safeguards against abuse. 
These new facilities are mainly:-

(1) There may be one suit against a number of similar tenants 
(section 144 (2) J: C/. the procedure in section 105. 

(2) A fresh petition or affidavit for the purpose of verification of 
pleadings is not necessary (sectioll 145, proyiso). 

(3) In case of co-sharers amongst tenants, the entire body of them 
would be treated as represented if those who have homeste:ld 
in the village or have previously paid rent or haye notified 
their purchase or succession, are cited (section 146A a11(l 
B). 

(4) X 0 identifier is neeessary for service of summonsin rent-suits 
[section 148 (g)]. 

(5) A summary procedure of "special summons" is prescribed when 
the rent claimed is based on a record-of-rights or a regis
tered lease and the defendants do not appear to contest 
[section 148 (k)]. 

(6) A co-sharer landlord is entitled to bring rent suit making the 
other co-sharers party defendants (section r4SA). 

The safeguards appear in the details of the several sections. 

Section 144 (2). 

The new procedure of one suit for a number of tenants introduced 
by the Act of 1928 follows the analogy of section 105. All the defend
ant tenants must hold in similar right and equal status. For example, 
there eannot be one suit against A. and B when A. is a tenure-holder 
and B is a raiyat; or where A is an occupancy raiyat and B is a raiyat 
at fixed rate. If such difference is disclosed in the course of hearlllg 
presumably the case would be split up. 

A convenient method of drawing up a plaint in such case would be 
to state the particulars about different tenancies in the form of a sche
dule, with columns like the following:-

(l) Serial number. 
(2) The names and addresses of the tenants (defendants). 
(3) Description of the tenancy. 
(4) Annual rent. 
(') Years and kisti for which the "r~llt is due, and the amount. 
(6-) Interest or damages, if any, charged. 

~here there is \\ record-of-rights, the description in column 3 will 
sist <l\ -reference to the numbers of settlement khatians and plots. 
\here is a registered lease under which rent is claimed references to 
late, etc., may be given here. 

wi1J lle no 8uving in ~he initial COlut-\ee (-proviso \:~) \)"'\ oae 
will suffice and m s~b~"\lent sta~~~ ()lt~ ~~\ltlon. \e.~. ' 

_-.wil.Ut ) , where \lr~~\o'\l~\~ \~ \\\'~l\"J \\% \htl~ ~ete e~ 
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were required. There would also be a saving in process fees by reason 
of residence in the same village (rule 65 ~fthe Government rules). 

The tenant-defendants may also all have a joint ~kalatnama with, 
single court-fee and also the advantage of one petition in subsequent 
stages instead of separate ones for separate tenancies. 

Section 145, proviso. 

The pl'oviso was added by the amendment of 1928. It does away 
with "the necessity of a fresh petition or affidavit for the purpose of 
verification of pleadings." 

Section 146A. 

This section inserted by the amendment of 1928 was stron,gly opposed 
by the rniyat's section in the Legislative Council. One member (Khan 
Bahadur Azizul Huque) described the procedure as 'preposterous' in· 
asmuch as it meant that although some of the co-tenants will not be 
made parties yet the suit, if decreed, would be treated as decreed 
against them also. A suggestion by another member (B..a,bu J ogindra 
Chandra Chakravarty) that decrees in such cases should be treated 
as money-decrees was not pressed or accepted. It was explained on 
behalf of Government (Mr. Pranendra Narayan Choudhuri) that the 
principle of the new provisions had already been accepted by the High 
Court in a Full Bench case (referring to the case of Jogendra Mohan 
Sarkar vs. Brajendra Kumar Chakravarty, 53 Cal. 197), viz., that a 
suit for rent was maintainable against some of the heirs or successors· 
in-interest of a. deceased tenant without bringing all the heirs or sue· 
cessors-in-interest on the record. The new.sect.ion accepts this principle, 
but provides for safeguards by definitely stating the circumstances 
under which only it would apply [vide sub-section (3)]. . 

As for cases in which one of a number of tenants is put forward by 
the rest as their representative see 17 C. W. N. 833 (Chamatkarini 
Dasi vs. Triguna Nath) and for the contrary view Krishna Das V8. 
Kalitara, 22; C. W. N. 289; Abinash vs. Fulchand, 50 Cal. 737. The 
new section 146A is expected to set at rest the controversy. 

The remedies of the co-sharer tenant who has not been made party 
are:-

(a) To appear and apply to be made a party before the commence· 
ment of the hearing of the suit [section 146B (1)]. . 

(b) After commencement of hearing, and in the course of the suit 
to pay into court the amount due and get the case dismissed 
rsectiol). 146B (1), prov.], the amount being then a mortgage 
debt on the tenure or holding under section 171. 

(0) After order of attachment, to get the tenure or holding released 
by paying the money due into court under section 170. 

(d) Where sale has already taken place, to apply:for having it SfJt 
aside under section 174. -: 

Bubosection (3) (iii).-Reference to sections '26E.or 26F' ,·in· the 
amending Act of 1928 was a mistake for section '260 or 26B,' and this 
was corrected by the amendment of 1930. For ana!-og-fand for e:lfect 
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if a suit was instituted omitting a transferee who had given notice, 
see the Pri'n Council case of Jitendra Nath Ghosh t·s. Monmohan 
Ghosh, 34 C~ ·W. X., p. 821. 

Section 148B. 
Follows from new section 146A. See notes under that section. 

Section 147. 

The proviSoO was inserted by the amendment of 1928 as consequential 
to the amendment of section 148A regarding rent-suits by a co-sharer 
landlord. 

Section 147A. 

The law in the two parts of the proviso has been made uniform 
by the amendment of 1928, viz., adopting the Eastern Bengal section 
except sub-.section (2) which adopts the old Western Bengal sub
section (4). 

SecUion 148. 

The object of the changes in this section made by the amendment 
of 1928 is to cheapen the procedure of rent-suits and also to co-ordinate 
the Eastern and '''estern Bengal laws. 'I'hese changes may be sum
marised as below:-

(1) Clauses (c) and (d).-In areas where a record-oi-rights has 
been prepared, it will be sufficient if only the settlement khat ian 
number of the tenancy is stated; and where there have been changes 
since the record-of-rights, also plot numbers in order to explain the 
changes. No detailed boundaries, etc., are required. 

(2) Clause (g).-Omits the identifier, a procedure which was con
sidered expensive, inefficient and affording temptation to false affidavits. 
Another object is to make it possible to have these SUlllmonses sen"ed 
by daladars through union courts. 

(3) Clause (h).-Notice on the natural guardians of nllnor 
defendants. 

(4) Clause (i).-Court to record reasons if it grants or refuses 
leave to file written statement. 

([» Clause (k).-A simple procedure in undefended cases where 
the rent claimed is based on a record-aI-rights or written lease. The 
second pro,iso to sub-clause (ii) safeg-uards the tenant ag-ainst the use of 
any statement in the landlord's plaint except that about rent, to 
the tenant's prejudice later on. See analogous section to safeguard 

'- the landlords against statements by tenant (sections 18A, 18B and 
261 (4)]. "It is expected that tenants knowing that they are safe 
in this respect will not trouble to defend rent-suits in which the 
money is admittedly due." For the form of special summons s.ee 
form No. 10 of the Government rules, and for the form of the regIS
tered postcard [sub-clause (iii)], !'lee form No. 11 of the same rules. 

(6) Clause (I).-Special rule of evidence for copies or extracts 
of record-of-rights certified by the court. 
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The prOVISIOn of special summons in clause (k) was opposed by 
certain members in the Legislative Council as giving a "novel right 
to the landlords in rent-suits." It was explained on behalf of Govern
ment that the only novelty was that e,vidence would not be recorded 
where the defendant did not care to appear and dispute the amount 
due. This was the procedure in Englana in cases of liquidated claims, 
and the question was whether it was safe to extend it to India. The 
Civil Justice Committee which went into the matter in some details 
observed: "A court is not likely in an ordinary case to be in a better 
position to ascertain the truth or falsity of the claim by examining 
the plaintiff himseJf, or his witne,ss," where the defendants in spite 
of notices se-rved on him did not appear to conte'st; and that insistence 
on such evidence only encouraged false witnesse's, whom it would be 
difficult to bring to account later. In rent-suits sufficient safeguard 
was, it was stated, provided by ruling out of evidence any extraneous 
statement other than about the amount due [vide 2nd proviso to sub-
section (k) (ii)]. . 

Sub.~tion (k) (iv).-Requires deposit of one-half of the amount 
recoverable under the decree. Compare section 153"A which would 
need deposit od' the amount that may be admitted by the defendant. 

Section 148A. 

This section was entirely recast by the amending Act of 1928. 
Under the previous law, a co-sharer landlord could bring against a 
defaulting tenant, either a suit framed under section 148A (old) for 
the sharel of rent due to' him, that is to say, when he was unable 
to ascertain what rent was duel for the whole tenancy or to the other 
co-sharer landlords; or a suit framed under section 158B (old). The 
position was unsatisfactory ,and the new section 148A is intended to meet 
the difficulties of co-sharer landlords in this respect. Briefly, a co
sharer may now always bring a suit for arrear of rent due to him alone~ 
making his other co-sharers parties defendants. These co-sharers have 
an opportunity of coming forward as plaintiffs, but if they do not, 
they will be barred from getting any decree for arrears of rent due 
for the period in suit. As a corollary, old section 158B was repealed 
by the Act of 1928. 

A decree passed in a, suit under this section will be as e:fiective 
as a rent-decree by a sole landlord or entire body of landlords, and if 
a salel follows section 159, etc., will apply [sub-section (6) which is 
taken from the old section 158B]. 

Sectioln~ 156. 

The rights under this section were' extended to under-raiyats 01 
all kinds by the amending Act of 1928. 

SectionI158A. 

. Sub-section (2) has been modified by the amending Act of 1928. 
The general terms and conditions under which an application under 
this section ma.y be allowed were first notified in Govemment N otifica
tion No. 4794L.R. of the 12th M'arch 1929 (and later revised and e1abo
mted in Government notification No. 10954L.R., dated 31st August 
1931). 
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The essentials required are:-

(a) that a copy of the record or rights should be maintained by' 
Government agency, and _ 

(b) that the accounts of the landlord concerned should be correct. 
and relia,ble. 

If the Collector is satisfied regarding (b) and the landlord is pre-
pare,d to bear the cost of maintenance of flettlement record, he may 
on application to him, obtain the special certificate power for the' 
realization of arrears 0:/1 rent of his tenants under the, provisions of this 
section. The intention of the modification made in 1928 is to popular
ise this method of realizing arrear rents insteaa of by suits in the civih: 
court, and at the'same time to provide an automatic means of keeping 
the record-of-rights up to date. The maintenance of settlement record 
is not expensive particularly where the estate or tenure is large and' 
compaet J.n area. Tn cheapen this cost the terms and conditions provide 
that if the landlord so. desires the mainten~mce work may be: done once' 
every 3 years instead of every year. 

Compare the' summary procedure through the, civil court by "Special 
Summons" under new section 148 (k). See also Introductory note for' 
these facilities for realisatinn of arrears of rent. 

Section 158AA. 

See llew sub-section (ee) to section 102, and also section 193'. 

Section 158AAA. 

This section is taken from a part of the old section 158B so far' 
as it related to sales by certificate procedure. 'fhe effed of a certifi-
cate-&ale ordinarily, is that merely th'3 right, title and interest of the' 
eertifica te-debtor passes [section 20 (1) of the Public Demands Re
cove'ry Act], but in the case of a certificate under this chapter of the" 
Bengal Tenancy Act, where the' certificate is on the requisition of or 
in favour of a sole landlord or entire- body of landlords the tenancy' 

.1£ passes subject nnly to protected intNests. etc., as in the case' 
~ale in execution of a rent-suit. This is alsO' made clear in' 

" (3) of the Public Demands RecoYe'ry Act. See notes under' 
-'t)E and 158B (old) . 

. e effed of sales in execution of a rent-suit, see section 159.'· 

Section 158B (old). 

i'he old section 158B was deleted by the amendment of 1928, 
Jecause the portion of sub-section (1) of that section which -related~ 
to certificate sales was transferred to new section 158AAA under 
~hapter XIIIA; and the' rest, so far as it related to rules in suits_ 
lstituted by a co-sharer landlord, it became unnecessary in view of
ole new'se'ction 148 (6). 'I'he proviso of the old section 158B relating' 
) merger llOW appears in its prope'r place tmder section 22 (2). 

As for the portion of the old section which referred to sales in 
nt-suits by a' sole landlord or entire body of landlords, it was {leleted t 
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as unnecessary. The position was explained thus on behalf of Govern
went:-

"When the section 158B was inserted in 1907 in the Act the 
question had arisen only with reference tv decrees obtained by co
.sharer landlords: it was really by mistake that the first portion which 
was in a previous draft got into the Act; it was unnecessary so far 
ns the sole landlord or entire body of landlords. Section 159 is com
plete in that respect and worked satisfactorily before the amendment 
of 1907. It clearly explains what happens when there is a decree and 
.a sale follows the decree, and what a purchaser would get." 

SectiCMt 159. 

(See notes under the old section 158B, now deleted.) 

Sub-section (2) added by the amendment of 1928 brings the question 
of the title of a purchaser of a tenure or a· holding in execution of 
a rent-decree in conformity with section 169 (1) (c). The view taken 
in several cases that the question would be gOYerned by the Civil 
Procedure Cod€' (18 C. 'V. N. 136, Bejo;v Chand l~S. Sashi Bhusan, 
'26 C. W. N. 511, Ramlal '/.·s. Badriram) will no longer apply. 

Section 160. 

Clause (ff) as inserted by the amendment of 1928 did not contain the 
last words, viz., "which has not been changed during 20 years." These 
words were added by the subsequent amendment of 1930. The clause 
as it stood under the amending Act of 1928 made no distinction between 
(i) a mokarari raiyat holding from the time of the permanent settle
ment and (ii) a mokorari holding created by the landlord subse
quently. The former, by reason of the conditions of the permanent 
settlement with the zamindar [see the principle repeated in section 
50 (1)] are not liable to any enhancement of rent in any circumstance. 
But as regards the latter, Tiz., (ii) who ma~' haTe paid a .'alami to 
their immediate landlord and been holding on a low or nominal rent, 
it was unfair that such rent should be binding on the superior land
lord who was no party to the transaction. Hence the subsequent amend. 
ment in 1930. Such rent would be binding as a protected inter. 
it had not been changed for a period of 20 years. 

Section 163. 

The provision of combined attachment and proclamation 
{I)] inserted by the amendment of 1928 simplifies the proce(h~ ~ 
deal. ~ 

The elaboration of the method of publication in SUb-secti~ 
replaces the old Goyernment notification of 3rd ~Iarch 1889 a 
eribes three essential methods of advertising the propert~· for s 

Section 166. 

The insertion of the words "not held at fixed rates" in S\ 
(1) follows from .the new clause (c) of section 18 (1) which 
clear that ,a ralyat at fixed rate ma~' asio be a settled ra . 

.o()ccupancy nghts as such. . 
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codified in section 48D(2), -viz., one-third of the gross produce. The 
clause, however, uoes not apply to those who have stipulated to pay a 
fixed llmmtity of produce (dhallkuraridars) irrespecti\-e of actual out
turn in the year, and the only way out for such a tenant, if the stipu
lated quantity proves beyond the capacity of the land, is to sUl'l'ender 
under section 86 provided it is not within the term of the years of his 
lease. 

Clauses (f) to (h) necessarily follow from the new sections referred 
to in them. As regards cbuse (u), it may be questioned whether a 
contract by which an occupancy raiyat has a greater right than that 
confel'l'ed by sections 26B to 26.J, would be operative, e.g., where the 
c:ontrad gave full right to transfer without payment of any transfer 
fee. But a transfer deeel would Hot be registered by the registering 
officer unless tbe transfer-fee was paid [section 26c (2)] and unless the 
deed was registered the transfer was not effective [section 23c( 1) ]. 
The net result would seem to 1w that the fransfel'-fl'e must be paid even 
though there was n contract to the contrary. 

Clause (i) was transferred h~' the amendment of 1928 from sub
<;ectinn U~) to sub-section (1). Interest at a rate exceeding 12i per 
cent. is not thus enforcea hIe even though the lease stipulating the 
interest might. have heen t'xe('utNI pri"r to 18t;i'>. [See also the second 
proviso (new) to seetioll fiX. 1 

Section 179. 

The reason stated in the "notes on clauses" of the Bill of 1925 
by which the proviso was added, WU!i as follows :-

""Under the interpretation of section 179, conditions for abwabs 
(which are illegal under section 74 or section i.j (3)] or for interest 
on arrears of rent in excess of that allowed hy section 67 can be 
embodied in permanent 7nokaral'i leases. It is PI:oposecl to make such 
conditions in future leases of this description im·alid." 

The interpretation referred to was given in the case of Krishna 
Chandra '/'S. Husbila, 20 CuI. 611. See also ASllllulla 1'8. Tirtha Bashi, 
22 Cal. 6:30. As for high rate of interest, it was recoverable under 
the law prior to 1928, Naba Kumurt·s. Syed Abdul, 21 C.W.N. 112. 
'l'he&e views do not hold good now in respect of molillra,.i leases executed 
after the amendment of-1928. 

Section 182. 

Compare the old section before the amendment of 1928: 
"When a rah'at holds his homestead otherwise than as part of his 

holding as a rai~~at, the inciuents of his tenanc~' of the bomestead shall 
be regulated by local custom or usage, and subject to the local custom 
or usage, by the provisions of this Act applicable to land held by a 
aiyat." 

The reference to "local custom or usage" has noW' been delete<l. 
t was useless under the old law because custom is so difficult to 
rove. 

.... Further changes made extend the provisions .of the .section to ~nder
.aiyats, and also to cases of homesteads held III a VIllage contIguous 
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to the village in which the raiyat's or under-raiyat's land may be held. 
Otherwise the law remains as before. 

The position has been explained thus in a recent case under the 
amended section; "'1'he section makes the position of the raiyat 
or the under-raiyat with regard to the homestead dependant not upon 
his position with regard to his holding but upon the status of the lant!
lord of the hoMing"-36 C.W.N., p. 789. 

Section 183. 

The two illustrations in the section which saved any local custom 
by which a l'aiyat could sell or an under-raiyat acquire occupancy right, 
were deleted bv the amendment of 1928. These two illustrations came 
into existence' in the old Act when the proposal in the original Bill 
of 188:3 to confer the right of transfer on the raiyat and a kind of 
limited occupancy right on the under-raiyat was dropped at that time, 
it being deciderl to leave the matters to local customs and watch how 
such customs "crystallised." The amendment of 1928 has conferred 
the right of transfer on the occupancy raiyat with certain conditions 
(sections 26B to 26J) and hence the first illustration became unneces
sary. As regards under-raiyats, those who had aheady been in posses
sion of occupancy right prior to the amendment of 1928 would continue 
to have suc·h right. (ride section 48G); but no new under-raiyat can 
acquire such right any more eyen though there was a custom for such 
right prior to 1928. But section 480 gives a sullstalltial security to 
the under-raiyats generally throughout the province. See general 
notes nt the beginning of chapter VII. 

Section 188. 

The section has been elaborated by the nlllendment of 1928, anel 
for the following reasons as stated in the notes on clauses;-

"In the new section 188 it is proposed to extend the same principle 
underlying the amPIHlmellt pl'oposed in section 148A to a number of 
cases at present goyerned by section 188 of the Act, and it is made 
clear which suits are to be brought and which applications are to be 
made by all the landlords together or by an agent authorised to act 
on behalf of all of them when they are co-sharer landlords, and in which 
cases any of the co-sharer landlords llla~- obtain the relief sought for 
if he makes the other co-sharer landlords parties to the suit or 
proceedings.' , 

It will be noticed that the words used are "co-sharer landlords" 
and not "joint landlorils." The latter would ordinarily mean person 
who collect their rents jointly (1"j71lali) as for instance brothers in tl 
same family. Co-sharers would ordinarily be therefore persons w 
collect their shares of rent :-;eparately, eaeh or ooeh group having 
defiJlit~ share in the lalllUol'lls' interest. TJle ,joiut Ill' ijmali landlor 
would III such case have all to act together, for, the tpuants know th 
not separately. }-. I 
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Section 188A. 

~'n8· provisioDs of the old section ISSA being completely covered 
by the amendments of sections 148A and 188 in 1921;, that section 
was entirely repealed. 
. The old section which was inserted by the amendment of 1907 and 
1908 counteracted the ruling in the case of Jogenill'a Nath Ghosh vs. 
Paban regarding appeals 8 C. ,,~. X. 472, provided that Buits by-

(a) sole landlord, 
(b) entire body of landlords, or 
( c) a co-sharer laudlord 

were subject to the provisions of sections 143 to 153 j and also that 
for a decI'ee passed in a suit framed under section 158(1) and (2) the 
provisions of Chapter XIV would apply. The provision in the 
old section so far as it related to cases by sole landlord or entire body 
of landlords was unnecessary and probably got into the old Act by 
mistake. As regards co-sharer:>, section 148A [partif'ularly the latter 
portion of sub-section (6)] and 188 now explain the position. 

Section 191. 

This section combines the old sections 191 and 192 and by the 
insertion of the words "or in a.ny lease or contract" after the wordg 
"nothing in this Act," makes the original intention of those sections 
more clear, viz., that in a temporarily settled area an agreement to 
hold land free of rent or at a particular rent was inoperative beyonJ 
the period of the temporary settlement and the landlord would not, 
on the expiry of that period, be bound by it. To quote from the 
Statement. of Objects and Reasons in the Bill of 188:~,-

"The Government has an undouhted right to raise its revenue on 
the occasion of a fresh settlement. Of this right no act of the landlord 
can deprive it; and, accordingly, if the landlord were to be bound by 
a grant at fixed rates made by him so as to extend beyond the term 
of the settlement, he might he exposed to the l'isk of having to Day 
an enhanced revenue without the possihility of recovering it from hiE! 
tenant." 

Hon'hle Sir Stuart Bayley explained the position further thus:

"The history of the matter is that it is a part of the existing law 
which provides that ri temporary settlement-holder ('ould not contract 

\, beyond the term of his OWJl settlement j a settlement-holder ('annot 
. therefore pro1ect his raiyat against subsequent enhancement, in case 
\of subsequent enhancement of the revenue." 

\ 

There was a contrary provision of law in section 51 of Regoulafion 
VIII of 1793 and in the 2nd part of the proviso to section 4 (rlrstly) 
of Regulation XI of 1825, which did not permit a znmindar to enhancd 
the rent of his tenant, although his own jOl1l1a might be increased, 
unless the tenant was liable to such enhancement according to the 
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terms or his lease or contract with the zamindar. Consistently with 
the intention of sections 191 and l~~, these portions of Regulation Vill . 
of 1793 and Regulation XI of 1825 were also repealed in 1885 (vide 
schedule lJ of the Act of 1885). 

See also the observations in the ease of Baidya N ath lloy Vii. 

Nandalal Guha 'l'hakurta (1914), 18 V.W.N., pages 1208-09:-

"It is plain from the proviso to the first clause of section 4 of 
Hegulution XI of 1825 (unrepealed portion) that in case of accretwn, 
the proprietor himself who hoMs direct under the Government becomes 
liable to additional revenue to Government and the view cannot be 
maintained on any intelligible principle of equity and justice that the 
proprietor shoulu be liable to additional revenue to Government, hut 
that the subordinate holder under him should be entitled to hoJd the 
lund without payment of rent to him." 

However, in the case of !JJ'afulla Nath Tngore 'Us. 'rweedie (1921), 
35 C.L.J., page 14, it was held that section l!:l~ could not nave reb'os
pedive eft'ect so as to make a tenunt who had ohtained a mulmrari 
lease from his landlord prior to 1885, liable to pay to that landlord the 
enhanced rent fixed by the Reyenue Officer nt the time of resettlement. 
Again in the case of Dhirendl'a Chandra Roy vs. Nawab Khawaja 
Habibulla, 29 C. W.N., page 507, all opinion was expressed that there 
was nothing definite in sed ion 192 which empowered the Collector to 
determine a rent "so as to fix the under-tenant with liability to pay 
the amount. fixed to his landlord." The language now in the new 
section 191 is: "nothing • • in any lease or contract made 
after the passing of the Bengal Tenancy Act, 1885, shall entitle an~ 
tenunt to hold his tenancy free of rent or at a particular rent, unless, 
ete ............... " This fixes the liability of the under-tenant: while 
by inserting the word "after the passing of the Bengal Tenancy Act 
of 1885" recognises the "iew taken in the ease of Prafulla N ath 'l'agore. 
It may be noted that the Bill as intl'odueed in the Council had the 
words' "before or after," but the word "before" was deleted hy un 
amendment in the Council. 

The po!'lition as regards leases or cOlltruds of date prior to 1885 
is thus now as explained in the Privy Council case of l)riyanath Uas 
va. Ramtal'an Chattel'ji, I.L.R. 30 Cal.. page 820, under the old law 
prior to 1885, yiz., that as between the contracting landlord and his 
tenant the contractuall'ent was hinding, hut if Government or a farmer 
of Government, came in the position of havinB' to realise rent from 
the tenant (e.g., when the estate is taken under direct management 
under section 3 of the Regulation VII of 1822), the fair rent fixed by 
the Revenue Officer would have to be paid by the tenant. To quote 
from the observations of their lordship" of the Privy Council:-

"If it had seemed good to Government to take the land into their 
khas possession, or to settle it on strangers to the contract with the 
respondent Chatterji, then the recorded rent would have been the rate 
of payment by the respondent." 

This safefJ'uarded the public revenue which could not be affected 
by private co~t.ract exte~ding beyond ~he. period of the s,:ttlem~nt with 
the zamindar hImself. See also the pnnclple of th6 rule III sectIOn 194. 
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The position has been more fully explained in a. recent judgment of 
the Calcutta High Court, dated 8th April 1930, in a case which arose 
out of the Revenue Officer's determining Q fair rent (for the same 
tenure as in the abo\"'s Privv Council case) under section 104 of the 
Bengal Tenancy Act in the 'course of the preparation of a record-of
rights. It was held that the contmctual rent though it may be bind
ing as between the contracting parties, did not bind the Government 
or affect the Government revenue or the power of the Revenue Officer 
to determine a. fair rent of the tenure under section 104.* (Secretal~j 
of State '178 .• Tranada Sundari Debi and others Appeal No. 12 of 1928, 
1m,reported. ) 

As for leases or contracts SUbserlllPnt to lRR5 their force so far as 
rel!ards rents. is spent up with the expiry of the term of the temporal'.v 
settlement of the ('state. After that or when land revenue settlement 
is made for th(' first. time (e.g., on resumption) the tenant is not 
('utitled to hold fit the contract rent. but is liable to pay his landlord 
the rent which would be fixed all fair bv the Revenue Offieer. The 
tenant has therefore to be beware when 'he enters into an agreement. 
about rent in rellI)t'ct of any land outside the permanently settled 
area. 

In the case Dhirendra Chandra Roy 1'8. Nawab Khawaja Hal1ibulla. 
29 C.W.N., pag-ef! 505·508, a view was expressed that the Revemw 
Officer coulrl not aIter the existing rents of tenants hy proceeding sim
ply under section 192 of the Ad (prior to 192fn, but that. he must, take 
adion uncler section 104. etc., uncleI' Chapter X. The argument given. 
it. is rf>sl)ectfuJh- Iluhmitted. are not wry convincing'. How('ver. the 
words·"in a('('onbuce ",-jth the prm'i~ionR of this Act" in the old sec
tion 192 miQ"ht Ie taken to mean provillions of Chapter X. The amend
ment of 1928 chan!!'ell these words to "in accordance with the principles 
laicl down in ~rtion 6, 7. 8. 9. 27 to 36. 38, 39. 4.1. !)O to 52 aml 180" 
with the intention to make it clear that it was not necessary to have a 

*The fa('t ... of the caRe were briefly thu!I : By a lease of 1867 the zeminderset,tIed certain 
land" with the predecesllOI'S of TmnBrla Sunrlari a. .. a ma~'arari tE'nure (ganti) on a fixed 
rent of R.'!. 307 per annum. The lands were sub!>e<1u('ntlv founrl to be out"ide the per
manently Rettled estate of the zeminder, and 8.'! "u('h thev were l'E'Sumed bv GO"emment 
and settled as a temporarilv Rettled eRtate for a term of ~'{,I\,"". In the course of a re
settlement proceeding the Revenue Officer detE'rmined Rs. 2.394 as the fair rent of the 
tenure and also ~corded that the fixed rent was not re~ognised by Government. On 
this the tenure-holder instituted a suit impleading t.he Secretary of State and contending 
that the fixed rent of Rs. 307 W8.'l binding on GovernmE'nt al~o. The issue framed was : 
" Is Government bound by the. terms s~ted in thE' patta and the subseauent litigation 
between the settlement holder (I.e .• zemmder) and the tenurt'-holder?" The subsequent 
litigation referred to wa.'! the Priv~' COllncil ca.qe mE'ntioned above. Their Lordships 
observed: "The right which the gantir{ar t>Stahlished in t.he Privy Council was a right 
purely contmctual and only enforpeahle ngainRt the c,mtrl\('tol"!! or persons who were 
parties or privy to the ('ontract. that right bein~ that. so long 'l'! the proprietary interoot 
remained with such P~l'!<on.'l. th~v are nnder. a p<'Nonal bar from claiming any higher 
rent than the rent whIch WM stlpulatE'r. for m lR'l7. The GovemmE>nt W88 in no wav 
bound by that. ThE' amount of money at which t'l" revenue was to be a .... se.<;"erl was in 
no way affected hy it." AmI lower down in the jn b:ment: "As to its being makaTari 
and non.enhancihle, so far a'! the Govemm!'nt are I'on"r>rtlerl th" answer is either that the 
Government is not eoncemerl or that. so far a.'! the G<)vern'TIl'nt is ('oneerned it is not 
makarari and non-enhandble--the Governme'lt h"ing nl) part v to the bargain of 1867 
and the Government having ~inee resumed the land." As for the Revenue Omcer's 
IreOOnl it wa'! observed that the" Revenue Officer state:} facts correctly when he wa.q 
'making out the settlemE'nt rent·roll for the purpose of re·settlement." i.e. that" so far 
M regards the fixity of the jama it is not recognised by Government." ' 
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notification under section 101 of the Act or to have a formal proceed
ing under section 104, etc. This will simplify the procedure in cases 
in which a record-of-rights is not under preparation and simple action 
can be taken on the basis of an existing record-of-rights. 

The "pr<)t-iso" was added by the amendment of 1928. This follows 
the general practice of the Settlement department. The principle 
underlying is that the profit of an intermediate tenure-holder in tem
porarily settled estates must come out of the profit of the landlord who 
creates him, and cannot affect t.he Government revenue. The 10 pel' 
cent. profit provi(led in sf'ction 7 would therefore be distributed 
amongst all the several grades of tenure-holders. In other words the 
GOYf'l'llment revenue would be 70 f)r SO pel' ('ent. of the rents paid by 
jhf' raints, and if a Aettlf'ment-hnlrlel' rhooses to create intermediate 
mi(l(ne~nlf'n hetwef'n hill1~elf and thf' rai~'ats, pel'hapR OIl receipt of a 
udall/i-his rontrad with weh middlp-lllen r,annot have the effect of 
giving the latter a profit which he himself could not give out of his own 
profit. This has heen considere<l necessary for the security of the 
Government revenue in temporary settled estates to which the condi
tions of pennanE:'nt settlement did not apply. 

Section 194. 

The prol~i.w wai'! added hy the amendment of U,2R, for "keeping with 
the protectioni'! given to raiyats and under-raiyats by section 17R." 
The prov1'so oYel'l'ulf'l'! the oecision in Akhay Kumar vs. Akman 1.fulla, 
19 C. W. N., palZe 1197, that section 178 (1) (d) was controlled by 
section 194. In that view all the ?]'ovisions in the Act for the protec
tion of raiyats and under-raiyats might be nullified by the application 
of section 194. 

Section 195. 

Clause (e).-The expression "occupancy raiyat" does not appear in 
the Patni Reg-ulation. VIII of 1819. The term there Ul'led is "khudkast 
or resident raiyat" the same as what has been stvled "settled raivat" 
subsequentlv iil the Bengal Tenancy Act of 1885.' The amendment of 
1928 makes'it clear that all occupancy raiyats are protected in the event 
of the Patni taluk being sold up tor arrears of rent. 

Section 195A. 

This section was inserted hv the amending Act II of 1930. In .iew 
of the first pro.iso to section 26C (.3), it was considered necessary to have. 
firstlv an immunih' clause cOlTesponding to section 64 (3) ante: and ' 
also 't~ lay down definitely It liability dause by which a person wrong~
h· receiving pa~'ment of landlords' transfer fee from the Collector 01' 
the Court would be liable to pa~' it to the person who may later, in 
suit, be adjudicated to be rightly entitled to it. 
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Section 196 (old). 
.. .. "J 

Tlte old section 196 provided that the Act was to be subject to every 
snbsequent Act passed by the Legislature. It was repealed in 1928 as 
unnecessary. 

Schedule II. 

Instead of prescribing forms, the amendment of 1928 prescribers 
only partIculars of receipts and account. As record-of-rights has been 
prepared in most of the districts these particulars require mention of 
Settlement Khatian numbers. 

The fir&t part of schedule II is meant for simple cash receipt and 
counterfoil under sedion 56 (3), and the second part for statement of 
account under section 57 (2). 

Schedule III. 

The proviso to article 6 was added by the amendment of 1928. The 
time spent on the execution of a decree for rent on a sale which is 
subsequently set aside on application will now be excluded from the 
calculation of the period of limitation for the execution of such n 
decree. 

B. G. ~1933·34-954E-300. 
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