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-PREFACE

In preparing thig work, an attempt has been made to present
to the legal profession and the judiciary an exhaustive and a re-
liable commentary on the Dekkhan Agriculturiats’ Relief Act.
With this view, I have included in this book, all cases on the sub-
ject reported in the official and unofficial journals. The principles-
underlying the various sectiong have been clearly explained and
slated in the words of the deciding Judges wherever NECEYSATYs
In citing the authorities the original reports have been always
consulted. But at the same time I have refrained from un*
necessarily ecramming the book with lengthy, unconnected and une
digested extracts from the judgments. Sind view has been specially
noted and discussed wherever it differs from the Bombay views ‘

The éommentary under each section is arranged under suit-
able headings, and for the purpose of easy reference the synopsis
of commentary has also been given. The object, scope and history
. of each section have been explained, and for that purpose the:
Proceedings in the Legislature, Report of the Decean Riots Com-:
mission 1875, Reports of the Commissions appointed to enquire into
the working of the Dekkhan Agriculturists’ Relief Act, in 1891
and 1911, the annuul reports issued by the Sgecial Judges, ete, ete.,
bave been freely used. Wherever the rections have been amend-
ed, the old law has been etated and the effects of the amend-
ment bave been discussed. The facts of all important cases have
been stated concisely and in a manner £0 a8 to bring forth the-
point under discussion,

‘Where the deeisions seem to te faulty, I have respectfully
criticised them and tried to state the correct view on the subject.
I have disoussed oé‘rtain points that are likely to occur in practice
but whicl;ara not yet judicially noticed.



ii

In order to make the book complete and sel‘f-coﬁtained, 1
have added numerous Appendices at theend of the hook- In re-
ferring to the various cases, I have given parallel references
wherever possible, and I bave tiken particular care to. make the
General Index very exha.usbive )

I am deeply obhged to Mesrs. A. G. Wagholikar, LT. B.;
D. H. Cha.udhary, Ln. B.; K. D. Dikshit 1x. B. and R. H,
'Bha.lunka.r, LL. B. for having gone ‘through portlons of "the’
manuscnpb a.nd makmg guggestions for its 1mprovement Mr. K. D.
kashlb LL. B is responsible for the General Index, and Mr. A. 8.
Deshpa.nde,LL B, for the Inaex of Ca.ses, and I am - very mueh‘
lndebted to both of them for their kind labours. "

1 expres .with pleasure my deep debt of gratitude to the.
Hon'ble Mr: Justice H. V- Divatia, M. A, LL. B, of the Bombay
High Court, for taking = kindly interesi in my book, and for
sparing time to write a learned ‘ Foreword * to it. -

Lastly, in offering this book to the lawyers and judges, I
have to say that I shall' consider. my .labours sufficiently
compensated, if it is of some help tq them.

99 Shukrawar Peth, 1_
POONA, . S
" Jat Sept, 1984, ) D. B. Godbole.



FOREWORD

( By the Hon'blg Mr. Justice He V. .Dwatz'a,‘ M A., LLB.,
’ Hzgh Court, Bombay )

‘The prospenliy of & predommently sgrlcultural country like
India depends on the well-being of those millions who depend for
their livelihood on cultivation of the soil and agricultural labour.
Generally speaking, in this country they are an lﬂltera.ﬁe and un~
sophlstxca.ted class of people and partly because of the vagaries of
‘the monsoon, partly because of the avarice  of the money-lenders
a.nd landlords, bub mostly because of their own 1mprovxdence, their
more or less extreme poverty hag remained a form]da,ble obstacle
to the general progress of the country. ‘Any legielation,, therefore
which aims at the amehora,luon of the conditions of a,gncultunsts'
and the protectlon of peasants must be zealously gua.rded and ad-
ministered so that its provxsmns are not ignored or a.bused- The
Land Revenue Acte and Tenancy Acts i in the various provinces of
India have more or less succeeded in giving secunby and  safety
to this class of people.” In our Presidency, we have in force for
the last half a century, the Dekkhan Agriculturists’ Relief Act with
the object of relieving agricultural classes from indebtedness-
Though the whole Act is confined in its operation to only four
- districts in the Decca.n, some of its important provisions have
_ been extended to the rest of the Presidency and it has now become
& familiax enactment with lawyers as well as laymen, _

However, how far the Act has succeeded in its object ha.s still
rema.med & matter for controversy. The definition of the term

agnculbunst is not at-2ll satisfactory and considerable difficulty
has arisen in applying that definition. One might well doubt
whether it was the intention of the framers of the Act to 1ncltide
within that term large landholders and Zemindars with an income
of thousands of rupees per years Under this deﬁmblon even such
persons have been held to be agriculturists and as such entitled to
avall themselves of &Il the beneﬁts of the Act which mlghb fa.1rly

cultunsts from gracdy money-lenders.. The general. dra,fhmg of
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the Act also lacks precision and lucidity and has presented diffi

culties to the Courts in properly interpreting its provisions. Mr.

Justice Crump has, in a recent Fill Bench decision, given ex-~

pression to a note of dissatisfaction as well as a hint to the Legis-

lature which, I féel cerfain, agrees -with the opinion of many
judges who have to deal with this Act. He esays:—
, \“ There is & cypical saying that speech is given to us

* to eonceal thought. The author of the saying is unknown,
but it might plausibly be conjectured that he was & lawyer
embittered by a perusal of the Dekkhan Agriculturists' Relief
Act. It is notoriously a badly drafted statute. It is extremely
difficult to construe it as a logical whole; and parts of it are
80 obscure as almost to baffle enquiry. If any one says thas
1 exaggerato, let him read and endeavour to understand Ses
9 and 8. The arrangement of the subject-matter is faulty;
there is for instance no clear distinction between those pro-
visions which apply to the trial of suits, and those which

" apply to proceedings in execution. The result has been to
cause much uncertainty, and much waste of time, and the
construction of any section is liable fo lead to anomalous

. results. These difficulties have been furtheér incressed by

" partial extention of the Act which has destroyed any cohersnce
which the Act may possess a8 a wholé. The multitude of

" potifications ‘makes it a matter of uncertainty whether
any section does or does not apply in-any district. In
these circumstances, it is difficult to interpret any one sec-

" tion in the light of any other, or to regard a decision upon
any one gection as being in any sense a guide to the mean-
ing of another. Since the enactment of the Usurious Loans
Act X of 1918, much of the Dekkhan Agriculturists’ Relief

". Act is out of date. Bub until the Legisiature can find time

“ or inclination to deal with the sxisting chaos, the Courts

must make the best of it and this in my judgment can only

be done by confining attention to each section as it falls to

be interpreted.™ .

) The Courts are no doubt valiently trying to make the best of

this chaos and have to be very vigilant so that neither tona-fide

1, Mateklal v. Mahipataam, ( 1927 ) 22 Bom, L. R, 1109,
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agriculturists nor bona-fide creditors might suffer on account of the
defects in the Act. Indeed, cases are not rare when an honest
creditor has to be probected against a dishonest pseudo-agricultu-
rist who, taking advantage of some of the lax and obscure provi-
sions of the Act, succeeds in considerably delaying and sometimes
even defeating the just claims of his creditor even after a decree
is passed against him. The right of an agriculturist to plead his
status for the first time in execution preceedings in order to pre-
vent his arrest as also his right to plead that status in spite of his
having contracted himself out of it have been recognized. That
would show that the Courts are interpreting the provisions of
the Act in consonance with its objech to protect the agriculturist.
If, however, the Act has still resulted in putbing a premium on
dishonesty and has fomented unnscessary litigation instead of
checking it, it would be a mafter for serious consideration as to
whether it should not be materially amended or even ended.

But as long as the Act remains on the Statute Book, it has
to he enforced and a well-annotated text book of the Aet would be
a great help to the Bar as well as to the Bench. Mr. D. B. Godbole
has done his best to provide such a texb book and judging irom
the proofs of the book I have seen, the annotations have the merit
of being lucid as well as exbaustive without being unduly prolix. I
am sure ib will prove useful fo the profession as well as fo the public.

Bombay, | . V. Divati
6-5-193 4.} H. V. Divatia
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ADDENDA

These pages contain cases that were published while the book
was being printed- The figures within brackets refer to the pages:
_of the book where the ruling should be incorporated.

S. 13. Rules for taking accounts :—

8. 76 cl.(a) of the Transfer of Property Act is not:
applicable s In taking accounts under s. 13 of this Act, the Courk
is to set aside any agreement between the parties as to setting
off profits in lieu of interest and then it is to take account accord~
ing to the rules laid down in this section. In doing so, actwal
receipts by the mortgagee are to be taken as being whal he has re-
ceived, though with more careful management he would have:
realised more from the properts. In such a case 8. 76 el. (a) of:

" the Transfer of Property Act, which provides that the mortgagee-
must manage the property as & man of ordinary prudence would:
manage it if it were his own does not apply. For “ there is a

_special Act, the D. A, R. Act, regulating the relations between im--
poverished and indebted agriculburists and their creditors, while-
the General Act, the T. P. Act, prescribes those between the mozrt-
gagor and the mortgagee generally, and for éircumstances where
- the special Act does not lay down exceptions to the -general rule.

_Under the D. A. R. Act, the relations between the mortgagor and.

-;the mortgagee are practically set aside, and the Court is directed
to go into the history of the transactions between them, to calcu«
late debits and credits according to the rules in the special Act,.
and to set aside certain kinds of contracts, such as the one in this
case, that the profits are to be taken in lieu of interest. Ib seems.
t0 us difficult to reconcile this complete setting of the original con--
tractusl relations between the parties, with the rulesof general law-
which would apply had nob the special Act dealb with the particu~
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Iar eage, and we tlunk thay in the circomstances, .8 7B does nob
apply to thig casa!

A Reasopable rate of interest :—- I.u this case the leer
Court bad allowed interesk at nine  per cent per annum- In appeal
1h was argued that the Court rate of six per eent only should be
allowed. It was held that “ the ordingry rate of interest in the
mofussil is a rupee per hundred per month, tha is twelve per gent.
We fhink that in the circumstances of the ease the rate adopted
by the learned Subordinate Judge of nine per cent.is a reasonable
one.” Considering that eome Subordinate. Judges. often allow
only six p. c., p» &, it is hoped that this observation of the
learned Judge will help the Courts in exercising their dlscrehon
in fxing a reasonable rate of interest.?

Prices of grain where payment is in kind :— Where the
payment is made in kind, In settling the prices ol’ grain for-each
year the Court should not rely only on the statements of the plain+
tiff. It should try to find the courss of actual prices, evidenee of
which must be available locally. Abtempt should be made to-lool
at records of prices during the series of years.. Such evidence on’
the point as is available should be called for and taken, and 'bh’a.(;
if none is offered, statistics must be consulted to show the course
of prices in the interval of years, an and the conversion fro_m paymenh
in kind into payment in money should be effected on this basis.? s

(P. 67) Suit under s. 3 cl. (2) :—A special -suit’ urider’
8.15 D of the D. A. R. Act does not lie where the suit’ though'
for redemption, is really for reconveying property of which the
plaintiff is alleged to have been deprived by fraud. Such a suit
is not within the terms of S. 3 cl, (z) of the D- A. R. Act*

1 Sakharam v. Dhaktojirao, ( 1984 )
86 Bom. L. R. 633. In this case it
was alleged by the mortgagor that
the mortgagee had put a relation
of his in possession of the land,
88 fenant and that a low rent was
taken from him, whereby damage had
been caused to the interests of the
mortgagor. The latter claimed there-
fore that in taking sccounts under s.13
the mortgageo should be debited with

o fair rent { what he would have re-
ceived if he had managed the . property

as a man of ordinary prudence would
have managed his own property : S, 76
(a) J. P. Act. ) It was held that the
mortgagee must only be debited with
what he received, as 76 of the T. P,
Act was not applicablein a case under
the D. A, R. Act.

2 Sakharam v. Dhaktojirao, (1934)
36 Bom, L. R. 633.

3 Ibid.
4 Chhotabhai v. Dadabhai, ( 1984)
36 Bom. L R. 738.

cae Y
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¢ (p+ 31) S. 2: ©r who ordinarily engages personally in
agricultural labour :—A man who has been ‘s trader cannot,
by merely working in the fields for a couple of months, acquire
the status of an ‘ agriculturist® within the meaning of the second
part of the definition of the term in 8.2 (1) of the D. A, R. Act,
i. e. oo the’' ground that he ordinarily’ engages personally in
agricultural labour. '

The finding of the lower Court as to the stabus of the judg-
ment-debtor relates to the date of the decree and not to the date
when the suit was filed.

The date of determining the status of the judgment-debtor
in the execution proceedings is the date on which the order for
sale is made, and not the date en which the subsequent order is
made after the issue of notice under Order XXI r. 66 of the
Q. P. Code. X

In suit brought by the plaintiff to recover & sum of money the Court
decreed his claim on Feb, 20, 1332 holding that the defendant was not an
agriculturist,. On March 7, 1932, the judgment creditor filed a darkhast and
the property of the judgment debtor was ordered to be attached and the Court
ordered the sale of the attached property on April 21, 1932. In zeply to the
notice under Or, 21 r. 66 of the C. P, Code, the judgment debtor contended that
ke was an agriculturist and that his property could not be attached and sold
under 8. 22 of the D. A. R, Act.. It was held that as the judgment debtor was
not an agricultnrist on Feb. 20, 1932 he could not be deemed to have become
an agriculturist within the definition of that Act on 21 April 1932,1

4

1 Sopana v, Dattatrays, '( 1934 ) 86 Bom. L. R. 804, S



ADDENDA 18a

8.13 (g). (P. 151) Undér s. 13 of the D. A. R. Act, the
account of the transaction in dispute can be taken to the date of the
suit and not to the date of the decree. The account beiween the
date of the suit and the date of the preliminary decree can be taken
under the ordinary law under r. 7 Or. 34 of the C. P. Code, and
the award of interest is governed by r. 11 of the Order.!

1. Chhotalal V. Nathubhai 86 Bom. L, R, 1242 ; Dattatraya V, Mahomedklin
87 Bom. L. R. 76.
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- THE DEKKHAN AGRlCULTURlSTS"
RELIEF ACT 1879 |
ACT No. XVIL of 1879.+] -

 ( Recewved the assent of the Governor-General
on the 29th October, 1879. )

An Act for the Relief of Indebted Agncpltunsts in certa.m :
parts of the Dekkhan .

5\«Vherea,s it is expedient to relieve-the agrieul-
tural classes in .certain. parts of the

‘Freamble Dekkhan from indebtedness; It is here-
by enacted as follows: _
Synopsis of Commentary, . -_ : ;
1. Obiect of this Rect. ‘ 5. Literal  construction ’

where

2. General rules of construce language is plain.

tion.
3. The Aect
preamble.

goes beyond the

%, Beneficial construction where
possible,

6. Illustrations.

7. Effect oi change of status
on rights ot parties.

8. Retrospective operation
the Act.

ef

1. ©Object of the Act—The Deccan Riots—The Deccan
Riots tock. place in 1875 “ They extended to 83 villages in the
Districts of Poona and Ahmednagar, and many' more were threa=

~ [a) For Statement of Objects and Reasons, see Gazelte of India, 1879 ; Pt,
V, p. 796 ; for Report of the Select Committes, see ibid, p.989; for Proceedings
in Council relating to the Bill it was originally proposed to introduce, see ibid.
1878, Supplement, p. 1028: and for Proceedings relating to the Bill which.
incluced the provisions of both this Bill and the Bill which the Local Councll
had introduced, see ibid, 1879, Supplement, pp. 595,833 and 1327,
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tenede.....The movement was simply an organised and temperately
but determinedly conducted effort, directed to the definite object
of obtaining and destroying the bonds, decrees and acoount-books
of the money-lenders. No persons except the latter were malested.
The mobs were composed of respectable members of ths commu-
nity snd were often led or encouraged by the headmen of the
villages.™®

Commiussion of Enguiry > To enquire into the causes of
these Riots the Bombay Government appointed a Commission in
the same year (1875). The Commission found that the agrical-
turists in the Central Deccan, which consists of four districts
—Poona, Satara, Sholapur and Ahmednagar—were, due to various
causes, very heavily in debt. The enquiries made at that time
also revealed that the difficulties under which the agriculturists
in those districts laboured were due, in a great measure, to the
unsatisfactory nature of the relations suobsisting between them
and the money-lending class.

In order to pub those relations on a better footing, it was
deemed necessary—

First, to provide some sefeguards against the money-lenders
committing frauds in their accounts and obtaining from ignorant
peasants bonds for larger amounts than are actually paid to or
due from them.

Secondly, to arrange disputes by conciliation as far as
possible; to increase the number of Courts, and to simplify and
cheapen the administration of justice, and thus to afford facili-
ties $o the agriculturist to defend any suit that may be brought
against him,

Thirdly, to insist that in suits against agriculturists the
Court shall in certain cases of its own motion investigate the
entire history of the transactions between the parties, and do sub-
stantial justice between them.

Forthly, to restrict the sale of the raiyal’s land in exe-
cution of decrees, and to provide an insolvency-procedure more

1 Opening Speoch of the Hon, Mur. | for the relief of agriculturists in certain
Hope in introducing the Bill in 1879 | parts of the Dekkhane
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liberal to the debtor than that of the Code of Civil Procedural

With these objects in view, was introduced the Bill in 1879
for the. relief of agriculturists in certain parts of the Dekkhan.
The Bill was passed 1 the same year as Act XVII of 1579.

2. General Rules of Construction 3—As this Act is very
b@y drafted, in construing its provisions the following rules
will be found to be of great help ~—

(1) Literal Construction —The cardinal rule of construction
is that “* we ought to give to an Act the plain, fair, literal mean-
ing of its words, where we do not see from its scope that such
meaning would be inconsistent or would lead to manifold injus-
sice? The Legislature must be intended to mean what it has
plainly expressed, and consequently there is no room for construe-
gion. Where by the use of clear and unequivocal language capa-
ble of only one meaning, anything is enacted by the Legislature,
it must be enforced even though it be absurd or mischievous.?

But where the language is not quite plain, but admits of
interpretations, the following rules should be’ applied *—

( 2) Words operating in derogation of the rights of the sub-
ject should be strictly construed.*

( 3) Beasonable Construction >— Where the Statute is not
clear, a reasonable construction should be adopted® A oconstruo-
tion which leads to an absurd result,® or produces injustice or
defeats the object of the Act itself should be avoided.?

1 Statement of Objects and Rea-
ons,

@ Per Jarves C. J. in \attison v.
Iart (185¢) 23 L. J. C. P.10S,

8 Per Lord Eshar M. R. in R. V.
Sity of London Court (1592)1Q.B.
3. See also Emp. v, Noor Mahomed,
1928 ) A. L. R, Sind 1; Aziz Khan
. Chote Lal, A, L R. 1928 All 241;
,bdul Rahim v. Abamal, 30 Bom. L.
% 778; Imperial Bank v. Rai Gyaw
ha and Co. 235 Bom. L. R. 1279,

; Maxwell, ‘Interpretion of Statute s
{(1920) P. 3.

4 Nader Shaw v, Sharin Bai, A, L
R. 1924 Bom. 264 =25 Bom. L. R, 839;
Ali Mohamed v, Bombay Municipality
97 Bom. L. R. 581, Maxwell { 1920)
P. 50L.

5 Md. Sulaiman v. Md. Yarkhan,
(3659 ) 11 AlL 267.

6 Nilamanikar v. Sati Prasad, 48
Cal. 556.

9 Ram Sabai v. Devi Din, A.L B
1926 AlL G17.
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*.(4) Provisions ousting the jurisdiction of Court, and those
conferring jurisdiction on. special bodies should be strictly

consbrued CR

(5) & arginal Notes —It is now settled that margiral
notes to sections do pot form part of the statute itself and cannot
be referred to for construing or explaining the section? But
where there is ambiguity in the sectlon, the marginal note can be
referred to for solving that ambiguity.?

( 6 ) Illustrations *—0Unlike marginal notes, illustra.tiens are
to be considered as part of the Statute itself* They are to be
sccepted, if that can be done, as being both of relevance and value
in the construction of the section® The rule however is subject
to two limitations: (i) An illustration only explains the section and
eannot be taken to restriot the sense of the section;® (ii) where an
illustration is in conflict w1th the main section, the 111ustratlon
musb give way to the section.?

(7) Proviso:—A proviso is subordinate to the main sec-
tion to which it is appended either to allay unfounded fears or as
a condition precedent to the enforcement of the operating clauses,
or for explaining what peculiar matters are not within the mean-
ing of the enactment or for providing exceptions and quahﬁcatlons
for the enactments.® A proviso should be taken together with the
language of the previous section of the enactment.?” As a general
rule it must be taken to. govern the main proposition of law which
immediately precedes such proviso, unless the language of the
statute shows a different intention.)’ But in no cage can a proviso

A1

1 Tulshidas v. Vlrbasappa, 4 Bom.
624.

2. Shaikh Chamman v." IZmp. { 1920)
54 I, C. 623; Balraj Kunwar v. Jagat-
pal Singh (1904 ) 26 All.'393 =11 Bom.
L. R. 516.

8 Inre A. E, Smith, 1924 Mad. 889.

" 4 Bellamal v. Ahmadshah (1918)
48 1. C. (P.C.) 91 Bom. L. R. 558.

"5 Md. Syedol Yoeh Ooi Gark (1216)
89 L C. 4113 19 Bom. L. R. 157;
Hallappa. v. Irappa,-A Bom. L.R. 406.

6 Chotay Lal v. Emp. 1926 Bom.
220.

7 Malmoceard v. Emp. (1915) 98
I, C. 738,

"8 Mrs. Annie Besant v. Govt. 'o!
Madras ( 1916 387 I. C, 525,

9 Maha Prasad v. Ramanimoﬁan,
A.TI. R. 1914 P. C. 140=251. C. 451 =
16 Bom. L. R. 824.

10 Queen Emp, v. Babulal, 6 All

‘509,
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extend or enlarge the operative effect of, the - substantuve porluqn
unless there is an ambiguity thereln1 C o

(8) Previous history of the law —If the la.nguage of the
Act is plain, it is not proper to bave “reeourse -to the  previous
state of law. Buf if the meaning is doubtful, resort may be had
to the previous state of law for the purpose of aiding in the econ-
struction of the Act.? >

(9) Proceedings of the -Legislature i—~Proceedings of .the
Legislature in passing an Act are to be excluded from considera-
tion of the judicial construction of the Act. 3 Thege proceedmgs
include report of the Select Commlbtee, Statement of Objects end
Reasons,s and debails of Legislature.*

(10) Retrospective Operation i~~Every Statute which
takes away or impairs vested rights acquired under existing law
must be presumed to be intended not to have a retrospective
~operation. But the presumption does not apply to enactments
affecting procedure or practice. The reason is that no person has
& vested right in any course of pz‘ocedure.5

( 11) The title of the Act :—It may be looked to for explain-
ing an enacting part when it is doubtful-®* The title of the Act
does not go for much in construing it. But it cannot be disre-
garded’ :
' (12) The Preamble :—The preamble of an Act sets forth
"the reason of that particular Act of the Legislature, and foreshgi,-
dows what is intended to be effected by that Act. It is a key to
open the minds of the framers of the Act. It may be refe_i*red fo
for the purpose of clearing up any ambiguity.® But the preamble
<annot either restrict or extend the enacting part, when the lan-
« guage and the scope of the Act are nof open to doubb® Tt is nob

1 Ramchander v. Gowrinath Dutt. 6 Hurro Chunder Roy v. Soordho-

{1926) A, 1. R. Cal. 927.
2 Administrator General v. Prem-
-1al (1835 ) 22 Cal. 788.
8 Administrator General v. Prem-
.dal (1995) 22 Cal. 788.

4 Queen Empress v. Tilak (iBQS) 1

. 92 Bom. 112.
5 Javanmal v, Muktabax (1830 ) 14
. Bom. 516.

nee, 9, W. R. 402 (F. B.); Johnsonv
Uphan (1859) 2K. B. 17L

7 Kenreek and Co. v, Lawrence
and Co. (1820) 25 Q. B, D, 99, MaxWell
Statutes P, 72. .

8 Secretary of State v. Vasudeo
(1928) 80 Bom. L. R, 1494, -

9 Salters Ca. vs. Jay, § Q. B.109.
Mazxwell Interpretion of Statntes P. 77
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unusual fo find that the enacting part is not exactly co-extensive
with the preamble, Oltentimes the preamble is no more than a
recital of some inconveniences, and does not therefore excludeany
others for which a remedy is given by the Statute! So also
where the preamble is found more extensive than the enacting part,
it is equally inefficacious to control the effect of the latter whem
otherwise free from doubt.?

Cases under this Act.

3. The Act goes beyond the preamble :— The preamble
declares this Act to be intended ‘to relieve the agricultural classes
in certain parts of the Dekkhan from indebtedness:’ But some of
the provisions of this Act go beyond the object as declared in the
preamble and apply to non-agricultural classes, or to agriculturists
who are not indebted. Thus the provisions of clauses (w) and (x)
of 8. 3, and of Chapter V ( of Village Munsifs ), apply to non—
agriculturist parties provided certain conditions given in that sec-
tion are fulfilled, The conditions are that the suit in question
must be in amount or claim under Rs. 500 or 100 according to the
class of Court in which they are instituted and must have arisen
in ons of the districts to which the Act applies.® The provisions
about Conciliation apply to agriculturists whether indebted or not.
The other provisions of the Act such as Ss. 12 and 13 apply to a
non-agriculturist when he is joined with one who is an agricultu-
riste The anomaly of non-agriculturists getting the benefit of the
Act at the cost of creditors is one expressly provided by the law
itself.4

( See Note * Application of this Section * under S. 3. )

Tllustrations.

1. G and K were to perform the worship of a temple in alternate years, and to
spend Rs, 25 each for that purpose, For two years, when it was K's turn to
provide for the worship, K did not so provide and G had to spend that amounts
@G sued K to recover the amount thus spent by him. Both G and K were non-~
sgriculturists. Yet the suit falls under S. 3 clause { w ) of this act.5

1 R. V. Athos, 8 Mad. 144. P.J. 142; Amichand v. Kanhu, 188%¢

2 Wilson v. Konubley, 7 East 128. | P. J. 208 ; Dagdu v. Balwant, 22 Bom,

8 Tulshidas v, Virbasappa, (1880) | 820.
¢ Bom. 624; Ganesh v. Krishnaji, 18 5 Ganesh v, Krishnaji, 14 Bom. 387,
Bom, 887=1889 P, J. 836, See other cases given under clauses

¢ Gulabpuri v. Pandurang, 1886 | { W )aund (X )in commentary on S. 3.
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' 4, G, an agrioultuzist, mortgaged his lands to P, Bubsequently.G sold the-
[ quxty of redemption of a part of the mortgaged prope:ty to X. G now sues P
for the redemption of the whole of the property and secks to get. the heneﬁt “of
the provisions of this Act. @ can do'so, though thereby part of the ‘benefit mlr

be transferred to. X who ig'a non-sgncultunst 1. .

4. Beneficial construction where possible:—As this Ac(r
) mtended for the benefit “of - ‘the agriculfurists, wherever the-
words of this sectnon are not plain, a beneficial eonstruction should:
be put upon those, words g0 a8 tp advance the remedy for whichs
the Act is intended. Thus an agriculturist will be allowed to take.
the advantage of L'his Act though he was nob the priginal party to-
8 trancaclion buf is only an assignee? Sxmllarly, the Court wilt”
bave to apply the provisions of this Act for the benefit of agricul--
turists though the parties do not claim t_l_zem."’ Again,. .in "admite-
ting oral evidence t¢ determine the real nature of the transaction, .
even a bona fide tra.nsferee for value will nof be protected unless-
he holds for 12 yea.rs under a registered deed. 4

It is for tbe same reason thab the pa.rbles bo a transaction
are allowed. to enter into a compromise and to settle théir claims:
by arbitration, though the compromise or award contravenes some -
of the provisions of this Act? The reason for. thus. allowing j pri- -
vate seftlement of disputes is thabt'. " if: the creditor and debtor. -
eannot define- their relations by the mediation of persons in whom -
they bave confidence, still less should they be allowed to do =o:
unaided, and thus the settlement of accounts would be no settle-.-
ment unless made by a Court. The foundation would thus "be.
l1aid for universal litigation, but this is so generally disapprovead:
that it cannot without an express declaration be supposed to have:-
been the lgo'licy of the Legislature in thig particular instance®”

Similarly, the ob:ect of Ss. 12 and 13 is to open up all”
transactions between the parhes having a bearing upon the claim, .
ous of which the suit arises from the very commencements ‘This, .

-1 Gulabpuri v. Pandurang, 1886, 4 Pranjivandas = v. Miyachand, .
P. J, 142; Amichand v, -Kanhu, 1884 | { 1920} 22 Bom, L, R, 1123,

R.J, 203.. 5 Shiwayagappa v. Govindapps, 15 -
2 Amichand v. Devcha.nd 1884 P. | Bom, L, R. 768 ( F. B, ).
J. 203, 6 Gangadhar v, Msahadu, 8 Bom,.

3 See - note * Shall examine the |'20=1883 P. J. 832, See Notes on.
parties and shall enquire, ” under 8,12._}, Awards and Cormpromise under S, 12,
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7s one of the means adopted by the Legislature to - carry oub-the
intention expressed in the preamble of relieving the agricultural
~classes from indebtedness. Hence those sections Qusb be applied
:to indebtedness existing at the date of the passing of the Act as.
“well as future indebtedness.!

5. Literal construction where language is plain:—But
-where the words of the section are plain, the Court has to =apply
them though they seem fo lead to illogieal or inequitable results.
“Thus, 8. 11 provides that every suit of the description mentioned
in 8. 3 clause (w), where the defendant (or one of the defendants)
ds an agriculturist, has to be filed in a Court within whose
jurisdiction the defendant resides, and not elsewhere. .Bub that
-section does not so provide for suit falling under clauses (x). (v)
-and (z) of 8. 3. So a suit under any of these clauses can be filed
‘in a Court allowed by the provisions of the C. P Code (1908)
“Now it seems illogical to provide that when you are suing a de-
-fendant on his personal covenant for payment you can only sue
“him where he resides, but if you are suing him to enforce your
mortgage by foreclosure or sale, you can sue him,say in Bombay,
“which may be hundreds of miles away from the place where he
resides. But the language of the Legislature is pla.xn, and hhe
Court can only give effect to it.2 -

Similarly, in construing the definition of a.gnculﬁunsb
-appears to be inequitable that a trader should bs entitled to the
-advantages of this Act because he happens, in conjunction with his
{rading transactions to carry on ‘agricultural business which
entitles him accrodingly, if the income from agriculture is more
than the income from his trading transactions, to have the accounts
:of the trading transaction taken under this Act. But that is the
Jlaw and the Court has to apply it.3 '

Again, when the Court enquires into the hlsbory ofa tmnsac-
tion under S. 12 and takes accounts under S- 13, the balance appear- -
ing due under the account must be desmed to be the amount dus
-ab the date of the suit even if the amount found due is greater
‘than the amount due under the terms of the original morbgages”

1 Shivalal v, Bhika, 84 Bom, 220= 8 Narayan v, Chapsi Doss, 23 Bom,

11 Bom. L. R, 1872. { L. R. 1186,
2 Essa Abdulla v, Khatijabi, 33 Bom, 4 Dadabhai v. Dadabhai, 82 Bom.
T R.13, See thiscase under S. 11, 516, l
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The Court cannot imply merely by reason of the Act being
meant generally for the relief of adrlcultural .classes that not-
withstanding the imperative language of this section, it is open
to the Court to set aside the account and the result if the amount
is found to be larg er than the amount due on the original language
between the parties.

6. Illustrations :—The illustrations given in the statute
being of relevance and value, full effect must be given to them.
So it was held that sdvantage of S. 10 A can be taken in a suit
though the suit does not fall undex 8. 8. For, the section itself
provides that oral evidence can be given ab any stage of any suit
or proceeding, and the. suits referred to in illustrations (a) and
{c) to the section do not fall within the restricted class of su1ts
described in S. 37

%. Effect of change of status on rights of parties =
See Note ‘ Change of Status pendente lite ' given under S. 12.

8. Retrospective operation of the Act:— See Note 6
given under 8. 12.

— CHAPTER I. :
PRELIMINARY.

1. This Act may be cited as the Dekkhan Agri-
Short title,  culturists’ Relief Act, 1879 [3]

. and it shall come into force on the first day of
--Commencement, November 1879.

[2] Acts XVII of 1879, XXIII of 1881 and XXIT of 1882 may be cited
collectively as the Dekkhan Agriculturist’s Relief Acts, 1879 to 1882—see Act
XXIT of 1882, 5. 1 (I). The Acts of 1879 to 1892 and Act XXI1I of 1886 may be
cited collectively as the Dekkhan Agriculturists’ Relief Acts, 1879 to 1886—
see Act XXIII of 1886, 5.1 (I). The Acts of 1879 to 1886 and Aet VI of 1895
may be cited collectively as the Dekkhan Agriculturists’ Relief Acts, 1879 to
1895—see Act VI of 1898, 5. 1 (I). The Acts of 1879 to 1835 and Bom. Actl
of 1902 may be cited collectively as the Dekkhan Agriculturists’ Relief Acts,
1879 to 1902—see Bom, Act I 0£1902, 5, I (I).

1 Gopﬁl_da.s'v. Vithal 81 Bom.T.R. | 2 Hallappa v. Irapps (1922) 24
915 (EB).. . Bom, L. R. /406,
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[*]This section and(®] sections 11, 56, 60 and 6%
‘extend to the whole of British India-
The rest of this Act extends only to the
districts of Poona, Satara, Sholapur and Ahmednagar,
[*Jbut may, from time to time, be extended wholly or in
part by the Local Government, [¢] to any other district.
or districts in the Presidency of Bombay, [*][3] or to
any part or parts of any other such district or districts{d]-

Local extent.,

Synopsis of the Commentary,

I. British India. 4. Government attitude regard=

2. Local extent, ing amending the Act.

3. Repealing and Amending Acts. | 5. Effect of change of law pen--
dente lite.

1. British India :— The expression ' British India ’ is
nob defined in this Aet. It is thus defined in the . General Clauses
Act (X of1897): * British India™ shall mean all territories
and places within Her Majesty’s dominions which are for the
ime being governed by Her Majesty through the Governor-
General of India or through any Governor or other officer
subordinate to the Governor-General of India.!

Aden,2 British Burma,3 Luccadive, Andaman and Nicobar Islands,
Ajmere Merwada in Rajputana are in British India4 The phrase ‘ whole-
of British India' includes the Scheduled Districts5 . A list of Scheduled:.
Districts is given in the Scheduled Districts Act X1V of 1874, .

The expression does not include Native States,6 Civil Stations,? territories

[a—a] These words were inserted by Act XXIIT of 1881, s. 3, snd are to
be deemed to have always been inserted.

[b—b) These words were added by Act XXIII of 1886. s, 3.

[e] Words repealed by XXXVIII of 1920, s. 2, and Schedule I are-

omitted, .
[d—d] These words were added by Act VI of 1895, s. 4.

18.8cl(2). 4 Aocts 14 and 15 of 1875.
2 Aden Iaws Rgulations, 1891 5 Collector of Vijagapalla v. Pataik.
8. 2. ( 1929 ) 55 Mad. L. J. 584.

1 6 Bikram v. Bir ( 1888 ) P. R, 191,
8 Mahmad v. Cohen (1885) 18.|° 7 Emperor v. Chunilal (1913 ) 14

Cal. 221, _ Bom. L. R. 876.
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given by Native States for railway administration only;l but where fulk
sovereignty has been ceded, or a new territory acquired, the tferritory is in
British India2

2. Local extent®— By 8. 1 of the D. A. R. Act, 8s.1, 11,
66, 60 and 62 are extended to the whole of British India and the
rest of the Act, including the new section 10 A, extends to.the dig--
tricts of Poona, Satara, Sholapur and Ahmednagar.

In exercise of the powers conferred by section 1 of the:
Dekkhan Agriculturists’ Relief Act, 1879 ( XVII of 1879 ), and
with the previous sanction of the Governor-General in Counecil,.
the Governor of Bombay in Council is pleased to extend the pro-
visions of the portions of this Act specified in the first column
of the following Schedule to the parts of the Presidency mentioned.
in the second column by the Government Resolutions cited in the-

third column thereof :—

The extended
portions of the Act.

The parts of th Pre-
sidency o which they
are extended.

Government notifi-
cation extending the-
portions of the Aot.

Sections 2 and 20,

do.

Chapters V and VI
and Chapter VII so
far as it relates to the
proceedings of the vil-
lage Munsiffs  and
Conciliators.

Section 7, sections 11
to 21 (both inclusive),
section 23, Chapters V,
VII, VII and section

Sections 6, 22A, 68
and 69.

Khandesh.

All parts of the pre-
sidency of Bombay (ex-
cept Aden) in which
these sections are mnot
already in foroe,

Khandesh.

All Districts of the

Bombay Presidency
excluding those to
which they are al-

ready extended and
excluding Aden and
the City of Bombay.
All parts of the
Bombay Presidency (ex-
cept Aden and the City
of Bombay) in which
those sections are not
already in force.

No. 3154, dated 14 th
May 1902, B, G. G, for
1302, Pt.. I p. 776.

No. 278, dated 21
January 1903, B, G. G-
for 1303, Pt. I p. 89.

No. 620, dated 8 rd Fe+
bruary 1308, B. G. G..
for 1908, Pt. 1. p. 144.

No, 4144, dated 15 the-
August 1905, B G. G.
for 1205, Pt. I, P. 1038,

No. 275, dated léth
January 1909, B. G.- G
for 1209, Pt. I. p. 106,

1 Usuf-ud-din v. Queen Empress | { 1895 ) 19 Bom. 680.
3 See Manual of Civil Circulars

(1897)2C. W.N. 1.

2 Jalbhai Ardesar v. Luis Manual

p. 143,
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The extended
portions of the Act,

The part of the Pre-
sidency to which they
are extended.

Government netifi-
cation extending the
portions of the Act.

Sections 10 A and

s
e

Section 74,

Sections 64, 65, 66
and 67,

Section 2 A.

Chapter III  and
-gactions 2, 7 and 71A.

Sections 6, 22 A,
and 69.

All Districts of the
Bombay Presidency

(except Aden and the

City of Bombay) in
which those sections
are not already in
force.

Kbandesh.

'Khandesh and Nasik,

All parts of the Pre-
sidency of Bombay ex-
cept Aden and  the
City of Bombay) in
which the section is
not already in foree,

Province of Sind.

Province of Sind.

No. 576, dated 27th
January 1911, B.G. G.
for 1911, Pt, T. p. 201

No. 578, dated 27th
January 1911, B, G. G.
for 1911, Pt, I.p. 201.

No. 1644, dated 20th
March 1911, B. G. G.
for 1911, Pt. 1. p. 448.

Notification No. 4774,
dated 20th  August
1907, Vide B. G. G.
Pt. I. p. 1406.

Notification No.
1663. J. D., dated 13th
March 1901, B. G. G.
1901, Pt. 1. p. 490.

Notifieation No. 578.
J.D., dated 27th Janu-
ary 1911, B. G. G, 1911,
Pt. I.. p. 210,

‘Table of local extent:—

District.

Portion of this Act extended.

1. Whole of British India.

9. Distriots of Poona, Satara, Sholapur
and Ahmednagar.

8. All districts of the Bombay Presi-
dency except Aden and the city of
Bombay.

4. Districts of Khandesh and Nasik.

:5. Khandesh.

6. Provinoce of Sind.
7. City of Bombay.

Ss. 1, 11, 56, 60, 62,
The whole of this Act.

S5, 2,24, 6, 7,10A,11-21, 22 A, 28,
chapters V, VI, VII, Ss. 68, 69, 71,
71 A. .

Portion given in (3) above, and Ss. 64
65, 66, 67.

Portion given in (3)and (4 )above and

. 74,

Ss. 2, 6, 7, Ch. I1I, S. 69, 71 A.
Ss. 2 and 20.

-

3. Repealing and Amending Acts1— The D. A R. Act
Jhas undergone many changes by subsequent enactments.

A list

of the enactments and the Legislature by which they were made
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18 given below:—

No. of the Aél_;. ‘ , Passed by :—
XXXIITof 1881 - ~ v -~ Supréme Legislative Council)
XXII of 1882 . e ., .
XXIII of 1886 "o : .

XII of 1891 .

© VI of 1835 o
XVI 0f1895 "
I of 1902 Bombay Liegislative Council..,
11 of 1907 i . .
1 of 1910 N

" Tof 1912 _ I "
XXXVIII of 1920 - Supreme Legislative Council.. "
11 of 1921 . Bombay Legislative Council..
VII of of 1927 : . w o
XIV of 1932 } e | "

4. Government attitude regardin'g amending, thé-
Act :—As the operation of the Act is in the opmlon of . Governs
ment, a subject of great interest.and 1mpor,ta,nce, in disconfinu~
ing detailed annual reports, they have no desirs to dlscourage the
submission of well considered and definite proposals for the exten-
sion or amendment of particular provisions.

But constant alterations of the law are neither possﬂ)le nor
expedient, and Government consider that it -will be best to: bring-
the Act under occasional review, and to that end contemplate .the
appointment of a speclal ‘officer af mberyals of mnot less than five-
yoars.! : : e

5. Effect of change of law pendente Iite +—When dur
ing the pendency of a proceeding, the law governing the subject-
matter of the proceeding is changed either by repeal or by amend-~-
ment, a question arises how far this change of law affects the pen=-
ding proceedings.  The rule as to the effect of repeal is laid down by.
S. 6 of the General Clauses Act (X of1 897). The secbxon runs ;—

Where this Act, or any Act of the Governor-General in
Council, or Regulation made after the commencement of this Act,
fepeals any enactment hitherto made or hereafter to be made,.
then, unless a different intention appears, the repeal shall not,

1 Manual of Civil Circulars of the High Court of Bombay, P, 149-50,
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(2) revive anything not in force or existing at the time at
-which the repeal takes effect; or

(b) affect the previous operation of any enactment so
‘repealed or anything duly done or suffered thereunder; or

(c) affect any right, privilege, obligation or liability
acquired, acerued or incurred under any enactment so repealed ; ox

(d) affect any penalty, forfeiture or punishment incurred
in respect of any offence committed against any enactment so re-
pealed ; or

(e) affect any investigation, legal proceeding or remedy
‘in respect of any such right, privilege, obligation, liability, penalty
forfeiture or punishment as aforesaid ; and any such investigation,
legal proceeding or remedy may be instituted, continued, or en-
forced, and any such penalty, forfeiture or punishment may be
imposed as if the reapealing Act or Regulation had not been passed.

The application of a new enactment to pending proceedings
depends on whether the enactment affects vested rights. The rule
is that where & statute affects vested rights or the legality of past
transactions, or impairs contracts, or creates new obligations, or
imposes & new duty, the statute is not retrospective unless there
is a clear intention that the Act should have s retrospective
operation. But where the new enactment only affects the prac-
tice and the procedure of the Court, it will bave a retrospective
operation, unless there is some good reason against it}

( For further discussion see Note 7 * Retrospective opera-
tion of this section * given under S. 12. )

[*]2. In construing this Act, unless there is some-

thing repugnant in the subject or context,

Construction. ) following rules shall be observed,

namely :(—

Ist,— Agncultunst ” shall be taken to mean a
person who by himself or by his servants or by his
tenants earns his livelihood wholly or principally by
agriculture carried on within the limits of a district or

[a] This section was substituted for the original section 2 by Act VI
of 1895.

1 Maxwell's * Interpretation of Statutes® 6th Ed. pp, 385-405.
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part of a district to which this Act may for the time
being extend, or who ordinarily engages personally in
agricultural labour within those limits.

Ezxplanations—( a ) An agriculturist who, withous
any intention of changing his status as such, tem-
porarily ceases to earn his livelihood by agriculture or
to engage personally in agricultural labour as aforesaid,
-or who is prevented from so earning his livelihood or
-engaging in agriculture by age or bodily infirmity or by
necessary absence in the military service of Her
Majesty, does not thereby cease to be an agricultur-
ist within this definition.

( ) An assignee of Government assessment or
mortgagee is not as such an agriculturist within this
«definition.

2nd —In Chapters II, IIT, IV and VI and in
section 69, the term * agriculturist, ’ when used with
reference to any suit or proceeding, shall include a
person who, when any part of the liability which forms
the subject of that suit or proceeding was incurred, was
-an agriculturist within the meaning of that word as
then defined by law.

3rd.—An agriculturist shall be deemed to reside
‘where he earns his livelihood by agriculture or
Ppersonally engages in agricultural labour as aforesaid.

4th—* Money ” shall be deemed to include agri-
<ultural produce, implements and stock.

. 5th— “ Lease * shall be deemed to include a
counterpart, kabuliyat, an undertaking to cultivate or
occupy, and an agreement to lease.

6th .—‘ Standing crops * shall include crops of
all sorts attached to the soil, and leaves, flowers, and
fruits upon. and juice in trees and shrubs.
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" [s] Mh:—For the purposes of Chapters VIII and
VIiI-A an instrument or a copy of anm instrument
drawn up on a printed form by or under the superin=
téridence of a vﬂlage-recnstrar or of 3 sub-registrar shall
be 'deemied to be an instrument or’' copy 'written or
mhde by or uhder the superintendence of such registrar
or sub-registrar. In this clause the term * printed
fotm ” shall be deemed to include a form prepared by
anv mechamca,l copying press.

Synopsis of Commentary,

f.'gxt;l;f. o IS. Or who ordinarily engages
2. Old Law.  personally in agricultural
3. Adricalturist as defined by labour.

{this Act. 19. Ordinarily.
4. Shall be taken to mean. 20. Personally. _
5. PersonsFirm as person. 2 1. Following two eccupations.

o«

‘22, Explanation (a).

23. Explanation (b).

24, 2nd. Special definition of
¢ agriculturist. *

25, Agrculturist as then defined

6., By himsell or by his servants
. or tenants,
‘l.' Earns his tivelihood.
8. Dependance for livelihood
upo‘n an agriculturist.

‘ by law.
9. His livelihood, 26, Money.
I0. Frincipally. 27. Lease.

11. Agriculture. 28. Standing crops.

123. What is agricultural income. | 99, privileges of agricuiturist

13. What is not agricultural are personale

income. 30. Status of agriculturist as
13. @arried on within a district a préliminary decree.

to which this Act extends. 3 1. Question of status must be
15. This Act. tried by the Court itself.
16, Agriculturist must be bonar | 32, Proceeding.

tide. 33. Burden of proof,
I7. Wealth or social pesition | 3%, Estoppel.

immaterial. 35. Res Iudicata.

[a) Clause 7 was inserted by Act I of 1910, setml No. 1. of the ﬁxsb
Sehodule.
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36. Change of status at different | 38. The plea of status must be

stages. - enquired into.
'37. Provisions of the Act must| 39. The plea of status raised
be applied. first in appeal.

40. Agriculturist or middleman.

1 Extent :—This!section now extends to all parts of the Bombay Presi-
dency ( excepting Aden ) including the Province of Sind. Vide table given
under 8. 1.

2 Old Law :—The definition of ‘agriculturist * has been amended by the
Legislature from time to time. Before the present definition wasenacted by Act
VI of 1895, the word was thus defined by the previous Acts:—

Act XVII of 1879 enacted—
¢ Agriculturist” means a person who earns his livelihood wholly or prin-

cipally by agriculture carried on within the limits of the said districts.”*

Aot XXIIT of 1881 enacted—

* Agriculturist ** means a person who, when or after incurring any liabi-
lity. the subject of any proceeding under the- Act, by himself, his servants or
tenants, earned or earns his livelihood, wholly or principally by agriculture
carried on within the limits of the said districts. A cultivator who has
temporarily ceased to earn his livelihood in manner aforesaid, without any
intention of changing his status as such, does not thereby cease to be an
agriculturist within this definition. An assignee of Government, or & mort-
gageo is not as such an agriculturist within this definition, »

Act XXIT of 1882 enacted—

1st—‘‘Agriculturist” shall be taken to mean a person who by himself, his
servants or tenants, earns his livelihood wholly or principally by agriculture
carried on within the limit of the said districts,” or who ordinarily engages
personally in agricultural labour within those limits. :

Explanation:—(a) “An agriculturist who, without any intention of chang-
ing his status as such, temporarily ceases to earn his livelihcod or to engage
personally in agricultural labour as aforesaid, does not thereby cease to be anm
agrioulturist within this definition. ”

(b} “An assignee of Government assessment or a mortgagee is nof{ as
such an agriculturist within this definition.”

2nd—In chapters IT, IIT, IV and VI and in S. 69 the term agriculturist
when used with reference to any suit or proceeding shall be deemed to include
also a person who, when any liability incurred by him and forming the subject
or part of the subject of that suit or proceeding was so incurred, was an,

-~ agriculturist as defined in the first rule. *’

It will thus be seen that the purpose of the various amend=
ments was to widen the scope of the definition of the term ‘ agri=
culturist. ° As the specigl definition of the term given in ‘ 2nd *

* Poona, Satara, Ahmednagar and Sholapur.
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‘has reference to old definitions, it is necessary to study these
definitions carefully. .

' 3. ‘Agriculturist’ as defined by this Act:—This defini-
tion notes down two different classes of persons as coming
within its sphere:

(A) In the first class comes a person who (i) by himself
or by his servants or tenants, (ii) earns his livelihood, (iii}
wholly or principally, (iv) by agriculture, (v) which agriculture
is carried on in a distriet to which this Act may apply.

To fall under this class a person need not work personally
on the land. Here the source of his income only is faken into
consideration. And if the income is derived wholly or princi-
pally from agriculture carried on within the limits of a district
to which this Act is applied he is held to be an agriculturist.

(B) In the second class will come a person who (i)
ordinarily and (ii) personally, (iii) engages in agricultural labour
(iv) within the limits of a district to which this Act may apply.

To fall under this class a person maust ordinarily and
personally work on the land. But it is not necessary that he
should own any land at all. Again, it is not necessary that his
income should be derived wholly or principally from agriculture.
Even if his income from non-agricultural sources exceeds his
income from agriculture, he can come within this definition!

4 Shall be taken to mean: the definition is erhaustsve :—
The words ‘ shall be taken to mean * show that the definition of the
term ‘ agriculturist ' as given in this section is exhaustive and
not merely illustrative. Hence a person claiming the status of an
agriculturist must prove either that he is earning his livelihaood
wholly or principally by agriculture ecarried on within the
the limits of & district to which this Act applies; or that he
ordinarily engages personally in agricultural labour carried on
within the limits of the district.?

5 Person s Firm as a persont— The word person includes
any company, association, or body of individuals whether in-

corporated or not.> The word ‘firm’ is a collective name for the

1 D. Rubine v.Balwantrai 105 I, | Chandavarkar J.
C.795=A, 1. R, 1923 Bom. : 8 S. 8 Sub-section {89) of Acl

2 Savalpuri v. Bala ( 1912 ) 14 | X of 1897 ( General Clauses Act ),
Bom. L, R. 566=86 Bom. 543 per
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individuals who constitute the partners. In the Indian Partner-
ship Act, 1932, the following definition of ‘firm’ is given in 8. 42

“ Persons who have entered into partnership with one
another are called individually ‘ partners 'and collectively
a ‘firm"......”

- A firm is thus not a legal entity like a corporation or a
company registered under the Indian Companies’ Act of 1913.
The question whether a firm apart from the individual partners
constituting the same could be an agriculturist or not was con-
sidered in Dharamsey v. Balkrishna 31 Bom. I. R. 984=1929
Bom. 378 =53 Bom. 787. It was contended in this case that if
the partners constituting a firm came within the definition of
‘agriculturist’ as given in this Act, the firm also should be deemed
to be an agriculturist within thut meaning. Fawecett J., deciding
the question, overruled the contention and though agreeing that
ordinarily a firm does, in law, only mean the partners of which
it is composed, observed : _

* I do nob think that it necessarily follows that 2 definition
like that of agriculturist in the Dekkhan Agriculturists’ Relief
‘Act is on thab account applicable to any partner in that firm.
1t is recognised law that any partner can put in a pleading on
behalf of the firm, but that pleading has to be confined to pleas.
that can be raised on behalf of the firm and he cannot put in a
purely personal defence.”

Thus it was pointed out that the status of the partners constitu~
ting a firm does not affect the nature of the status of the firm itself.
Fawecett J. further pointed out that the definition of agriculturist
in 8. 2 of the Act must be read as only applying to & firm at.
the utmost, if that firm by itself or by its servants or by its
tenants earns its livelihood wholly or principally by agriculture
carried on within the limits of a district to which the Act ex-
‘tends. His Lordship observed :

* There can, I think, in that view, be an agiiculturisb firm
and it might be held that the firm could only be sued at the place
where it resided in the sense of carrying on its business......I
think the fact of an md1v1dual partner of a firm, or even all the
partners of the ﬁrm, earning their “livelihood prmclpa.lly from
agricultural income cannot affect the right of a plaintif to sue
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the firm at the place where i6 a.ctua,lly carried on business or
where the cause of action has arisen.’

It was contended in this very case that the word °person’
in the deﬁnition of an agriculturist cannot by reason of the con-
text be taken to cover a body of individuals, such as it would
otherwise include under the definition of the word in S. 3 (39) of
the General Clauses Act, 1897. Fawcett J. observed :—

“ That definition is subject to the opening proviso * unless
there is anything repugnant in the subject or context, ' and there
are in my opinion, good grounds for saying that the definition
ordinarily contemplates the case of an individual, who actually
earns his livelihood by agriculture or ordinarily engages person-
ally in agricultural labour so that there is something in the
context repugnant to its application to a bedy of individuals,
unless it is limited in the particular way that I have mentioned
about an agriculturist firm. Therefore in my opinion, it is
not open to the defendant firm to set up this contention in this
suit.”

Thus it is that though the status of the partners be that of:
agriculturist that will not make the status of the firm to be an
agriculturist one. Nor will the status of partners who are not
agriculturists affect the status of the firm from that of agri-
culturist i the firm by itself or by its servants or by its tenants
earns its livelihood wholly or principally by agriculture, carried
on within the limits of a district to which the Act extends.

The decision in Dharamsey v. Balkrishna was followed in
Premchand v. Newandmal 25 8. L. R. 104 = 1931 Sind 121 =
134 1. C. 397. It may by analogy be argued that a Devasthan,
if its income is derived principally from agricultural sources, may
be an agriculturist within the meaning of the term as defined by
the Act, provided its chief place i Is within a district to which tlns
Act is extended.

6. By himself or by kis servants or tenants:—
In interpreting the words ‘ by servant or by tenant,’ a question often
arides how far they include relatives or friends. In practice we
often find that a joint Hindu family owns large fields and is al-
most entirely maintained by agriculture carried on by its mana-«
ger. 'We also here and there meet with & case where a man is.

l
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himself unable to carry on his agricultural business, for some
reason or other, and the business is therefore carried on for him
by his friends. In such cases, it seems, the answer will depend
-on whether the person can be said to earn his livelihood by agri-
<ulture. If the property belongs to the person claiming fo be an
agriculturist, the manager in the first case and the friend in the
datter may be said to be working in the capacity of his servants
and managing his business for him. But if he merely depends for
his maintenance upon another he cannot be said fo earn his in-
-come and would not be held to be an agriculturiste ( See Note
.on ‘ Dependence is not earning. )

7. Earns his livelihood :—The expression ‘ earns his
Jivelihood, * as explained by Sargent C. J., can only mean ‘ ob~
tains the means of maintaining himself-'? As thé Act is in-
tended for the relief of agriculturists , it may seem that the logical
construction of the expression * earns his livelihood * would be that
the income from non-agricultural sources must be so small that it
is not sufficient for the maintenance of the claimant. But it was
‘held in the above-mentioned case that although the income from
-non-agricultural sources might be sufficient for his maintenancs,
nevertheless the construction of the term agriculturist as given in
‘the Act is quite independent of .such considerations? When
2 person has two or more sources of income , of which the income
from agriculture is one, in ascertaining whether he is an agri-
«culburist or not, the Court must teke into account all those
sources and ascertain whether the income from agriculture is
larger or smaller than the income from all other sources taken
together.  All the sources must be taken to be the means of
livelihood, and if the income from agriculture exceeds the other
income he must be held to be earning his llvehhood principally
by agrieulture.

Income actually earned to be considered:—In considering
whether a man earns his livelihood from agriculture, his actual
income at the time of consideration must be looked to. If at a
particular time his income from non-agricultural sources has be-

. 1 Dwarkojirao v. Balkrishna '19 3 Chunilal v. Vinayak (1909) 33
Bom, 255=1894 P. J 70, Bom,-376=11 Bom., I.. R, 342 Chanda-
2 Tbid, - ' varkar J, Explaining 13 Boip. 255, -
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come less than the income from agricuihuxal. sources, owing to
mortgages on the non-agricultural property or otherwise, he must
be deemed to be an agriculturist at that time.!

‘Earning’ does not snclude mere bounties:— A person to fall
under this definition must be one who works for gain as an agri-
culturist and whose income is derived from agricultural labour.
The underlying idea of the definition is that agricultural labour
must be contrasted with labour of other kinds, and the income derived
by a man must be income derived from some occupation, agri:
cultural or otherwise, pursued for livelihood. In the case of a stu—
dent who holds a scholarship and derives income from it, it can~
not be said that he is following any occupation or is engaged in
any labour for the purpose of his livelihood. He cannot be
described as a labourer or as a person who is earning his income
by work for his livelihood. The scholarship is a matter of
mere bounty, and a student is one who is qualifying himself for
an occupation. If we bear, therefore, the dominant idea of the
definition, and the eleemosynary and precarious character of a.
scholarship as contrasted with the essential characteristics of
labour for livelihood, it is reasonable to conclude that a scholar-
ship held by a student was intended by the Legislature to be ex-
cluded from the kinds of income contemplated by that definition.®
For the same reason other uncertain incomes of the nature
of mere bounties and windfalls cannot be held to be earnings for
livelihood. ‘

Dependence is not earning:— The definition speaks of
* earning one's livelihood * which means ‘ obtaining the means
of maintaining oneself. ' So mere dependence for livelihood
upon another who is an agriculturist is not the same thing as
earning livelihood for oneself by agriculture® ( See mext
note under this heading. )

Illustrations.

(1) Rand D sue B for redemption. B contends that the plaintifis are-
non-agriculturists. They receive from the Kolhapur State a monthly pension of

1 Dwarkojirao v. Balkrishna 19 , Chandavarkar and Russel JJ.
Bom. 255 supra. | 8 Dagdu v. Mirasaheb (1912) 36
" 2 Parvatibai v. Yeshwant (1911) | Bom, 496=14 Bom. L. R. 383,

13. Bom, L. R. 1204=86 Bom. 193 ‘
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Rs, 83and their mother receives Rs.19. Their mother also receives from another
source a sum of Rs, 6 P. M. They are also owners of certain Inam villages.
the revenue from which is considerable but owing to mortgage on them they
only yield to the plaintifis a sum of Rs. 333 per annum. Their income from
agriculture exceeds all these incomes. ' R and D are agriculturists though the
above income from non-agricultural sources is sufficient for their maintenance,
and though their non-agricultural income is only temporarily less than- the
agricultural income only because the former was mortgaged.l

(2) P sued X and Y to recover Rs, 3000, X and Y pleaded that they were
sgriculturists. Their income from agriculture was Rs. 250 & year. They
were both College students, and received scholarships of Rs, 15 and 7 respee-

tively, their income from this source being Rs. 264. They are agriculturists,
because, in considering their status, the income from scholarships must be

exclnded.3

8. Dependence for livelihood upon an agriculturist :(—

‘ Earning one's livelihood by agriculture * means * obtaining the
means of maintaining oneself. * To earn is not the same thing
as to ! derive.” The privileges of an agriculturist being personal®
dependence for livelihood upon another who is an agriculturist is
not the same thing as earning livelihood for oneself by agriculture.®
The legislature appears to have used the expression * earns his
livelihood * advisedly. The decision that a minor son of an sgri-
culturist who depends upon his father for his supportis not an
agriculturist is based upon the language in the definition, and the
reasoning applies just as much in the case of a Hindu as in .the
case of a Mahomedan, and hence it cannot besaid that in a Hindu
joint family any co-parcener; even though he be a minor, has a
share in the joint estate and that hence he cannob be said to
derive his income from another., For, the minor cannot be said
to be earning his livelihood at all, and further even if he could
be said to be earning his livelihood, he earns it not through his
servants or tenants but through his father.® For the same reasons
the wife of an agriculturist cannot be said to be an agriculturist,

1 Dvgarkojimo v. Balkrishna, 19 4 Dharamsey v. Balkrishna, 1928',
Bom, 255; Also Chunilal v, Vinayak, | 31 ‘Bom. L. R.984. :

88 Bom. 376. 5 Dagdu v. Mirasaheb, (1912 ) 14
2 Parvatibai v. Yeshwantrao (1911) | Bom. L. .R. 385, ’
18 Bom, L. R. 1204, 6 Per Broomfield J. in Gangadhar v..

3 Dwarkojirao v. Balkrishna, 19 | Gangaram (1931) 33 Bom. L. R. 825.
Bom, 255, . : . .
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for he-might change his occupa.(non to-morrow, and she will nos
be affected by the change.!

Bub where the minor does not depend -upon another for his
maintenance, but his property is only managed by another viz.
by the Court of Wards, the minor is the real party to the suit,
and if his income from agriculture exceeds his income from other
sources, he must be held to be an agriculturist.?

Tllustrations.

(1) Minor son:—M sued T for redemption. M was not an agriculturist at
the date of the suit, but when the suit transaction took place, he was a minor
depending for his livelihood on his father who was an agriculturist. On that
ground alone M cannot be said to be an agriculturist, at the time of the tran-
saction, and so he cannot be given the benefit of this act. ( Here from their
names, the parties seem to be Mahomedans.3 )

(2) G sues A for redemption of a mortgage in the form of a sale-deed
passed by his father. G claims the advantages of this Act on the ground that
he was an agriculturist at the time of the transaction. He was then a minor
' depenaing on his father for his maintenance, G could not be said to be an
agriculturist at the time of the transaction.4

( Note:—Here G contended that even while 2 minor he-had a share in the
ancestral property, he being a coparcener in a joint Hindu family, at the time
of the transaction and so he must be deemed to be an agriculturist. It was
held that that circumstance made no difference and that the principal laid
down in Dagdu v. Mirasaheb applied.)

8 Wife.:—Radhabai sued A for redemption of a mortga.ge. She claimed
the benefit of this Act on the ground that she was the wife of an agriculturists
and that she depended upon him for her maintenance, and looked to his house-
hold., It was held that as she did not earn hér livelihood by sgriculture, she
was not an agriculturist.5

( Note:—It may be submitted with respect that some of the remarks passed
by Broomfield J. in the course of his judgment in Gadadhar v. Gangaramsé
above are rather too wide, It is said in the course of the judgment “ It is con -
ceivable that difficulties might arise from the application of the doctrine that
dependence upon an agriculturist is not enough to give the status of an agri-
culturist, for instance in cases where that dependence is due not to infancy
but to old age or physical incapacity.” Bub it must be pointed out that this

1 Radhabai v. Ramchandra, (1911) 4 Gadadhar v. Gangaram (1981}

13 Bom. L. R. 80. 33 Bom. L. R. 825, _
2 Manohar v. Collector of Nasik, 14 5 Radhabai v. Ramchandra, 13
_ Bom. L.R. 943. Bom. L. R. 80,

8 Dagdu v. Mirasaheb, (1912 ), 14 |- 6 Gadadhar v. Gangarsm, (1981 )
Bom. L. R. 885 =386 Bom. 496, | 83 Bom. L, R. 825.
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Jatter clsss of incapacities are provided for by the Act itself in Explanation (a )
%o 8, 3 which lays down thatin such cages the pezaon does not coase t‘o be a p,
-agnculbumt )

* - 9. His livelihood -—-The deﬁmhon 80 fa.r as it goes lea,veé
:the point, whether earning one's 11ve11hood w111 mclude what - i3
Teeded for the maintenance of “his ja.mlly, open and undeﬁned
‘Buk this difficulty would not arise in practice ag l;he status of an
agrxcnlt‘.unsb is to be determined by comparing his income from
agriculture with that from other sources ( if any ) and by finding
if his income from agriculture is_greater.- )

10. Principally s—Where a man has several sources
-of income, to coms . under bhxs definition he must earn his
income principally by agricultures In a.scerba.lmng whether
‘% man who has two or more sources of income of whlcli
the income from agriculture is one, occupies the status of
-agrienlturist as defined in the -Act, the Court must take intc
-account all these sources and ascertain whether the income
from agriculture is larger or smaller than the rest. AIl the
‘sources must be taken to be the means ‘of livelihood, and if the
4ncome from agriculbure exceeds other i incomes, he musti be held fd
*e earning his livelihood principally by a.gnculbure Bub where g
p>reon follows two oceupations, and it is not proved that his incomd
from agriculture exceeds his income from other sources,; the'Court
may presume that his income from agriculture isless than the ins
<come from other sources and that he is not an agriculturist.?

The word * principally ’ shows that it is nob sufficient  to
“prove that a person’s income from agriculture is sufficient to
maintain him. It must further be proved that his i income from
-agriculture exceeds his other income.?

In considering the various sources of income, the. income
,thab a person is actually esrning must betakeninto consxderablon.
So even if his non-agricultural income exceeds ‘his incomse i'rom
agrmulbure, bub if ab the time of the suit, owing to mortgages on
‘he property or otherwise, it has become less than the a,gnculhuml
incoms, he must be held to be an a.gnculbunst 4 '

4 1 Chunilal v. Vinayak, 33 Bom, ] 35 Bom. L. R. 715

‘876=11 Bom. L. R. 342, . . 8 Chunilal v. Vinayak, 33 Bom,
« . 2 Savalpuri v, Bala, (1912) 14 Bom. | 876 =11 Bom. L. R, 842, .
‘L. R, 566=386 Bom, 543. Fhis,case. was 4, Dwarkojirao. v. Balkrishna, 19
-criticiazd in Ramchandra v, Tukaram, ! Bom,255+=1894 P. L, 70. .
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{7 Again, in considering the various sources of income, ‘mere-
uncertain incomes and bounties like scholarships earned by. stus
dents must be excluded. - For scholarshlps cannot ba sa.ld to be-
earnings for livelihood at all

In cons1darmg the status of & joint Hmdu famlly. the }omb
income of all the members of the family must be ascertained;:
and if their income from agriculture exceeds that from. ofher
sources, then the joint family will te said to be an agriculturist?
' 11. Agriculture :—The word ° agriculture’is nowhers-
defined in this Act, in the General Clauses Act or .in any . other
Indian Act. It seems therefore to be intended by the Indian
Legislature, that this word should be taken in its ordinary mean-
ing. The following definitions will help to make that meaning
clear —_—

(1) Webster's Dictionary :—" Agriculture is the art or-
science of cultivating the  ground, including the ha.rvestmd of
crors, and the rearing, feeding and management of livestock.’

. (2) Oxford English Dictionary :— The. science and ar:
ol cultivating the soil including the allied putsmts of gubhermg
the crops and rearing llvestock tillage, husbandry and farming.
( in the widest sense ).’

(3) Anderson's Law Lexicon:— The cultivation of the-
ground for the purpose of procuring vegetables and fraits for the
use of man and beast including gardening or horticulture, and.
the raising and feeding of cattle and other stock. !

(4) In Wharton's Law Lexicon it is defined as * including:
horticulture, forestry, and the use of land for any purpose of:
husbandry.”’

{5) Small Holdings and Allctment Act, 1908 ; 8 Fdw. 7
«l. 36 ;:—" Agriculture includes horticulture, and the use of land for-
any purpose bf husbandry, including the keeping or breeding of
Yivestock, poultry and tees, and the growth of fruit, vegetables.
ahd the like. * - -
__  Agriculture, and Horticulture, Cereculture, ete. .—
From these definitions it is clear that the word ‘ agriculture ' im

1 Parvatibai v. Yeshwant, (1911 ) 2 Narayan v. Sonusing, (1928) 76
86 Bom. 199=138 Bom. L, R, 1204 T, 0. 653,
See note above ). .
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its ordinary meaning is used in a very wide sense as meaning;
cultivation for any useful purpose whatsoever. Agriculture con-
notes the raising of useful and valuable products which derive-
nutriment from the soil with the aid of human skill and labour ;
end thus it will include horticulture, arboriculture and silvi-
culture in all cases where the growth of trees is effected by the-
expenditure of human care and attention in such operations as
those of ploughing, sowing, planting, pruning, manuring, watering, .
protecting, ete.! To give a narrower interpretation to the term.
and to confine it to the raising of products used as food for man-
and beast will exclude all cultivation of fibrous plant such as:
cotton, jute and linen, and all plants used for dyeing purposes-
such as indigo, ete. and all fibrous trees and flowering plants:
It does not seem to be the intention of the Act to exclude them.2-

12. What is agricultural income:—Cases under the-
D. A. R, Act:—

(1) Income from Sfruit of mango trees is agricultural income;-
for, ‘ standing crops ' includes leaves, flowers, fruits and juice-
in trees and shrubs, S. 2{6). It does not make any difference:
that the trees being full grown require no attention, for, the tesk:
seems to be whether the income is derived from the produce of.
land, and not the quantum of labour which has been bestowed in:
getting up the erop?

(2) Similarly, produce from other fruit trees.

(3) Income from juice of toddy trees.’

{(4) Income from grass produced on leased land is agria-
cultural income. There cannot be the slightest doubt that grass.
'8 agriculfural produce.®

Cases under the T. P. Act:—In the following cases decl-
ded under S. 117 of the T. P. Act, the pulpove was, held to be-
agricultural purpose -

1 Panadai v. Ramaswami Chitti, | cultural purposes.
15 Mad.710. Ses also Gopal Chandra 8 Hiralal v. Parbhulal, -23 Bom: In._
. Bhutnath, 42 C, L, J. 520=A. I R. | R, 796.
926 Cal. 312, . 4 Mulchand v, Bachal, 2 S, D. 408,
2 45 Mad, 710 supra. See also 5 Krishnaji v, Gopa.l 28 Bom. L.
furugeso v. Chinnathambi, 24 Mad. | R. 676. '
21, These cases areonS.117,T.P, | - 6 Moreshwar v. Umraosing, 34 Bom;
\et which deals with leases for *-agri- | L, R. 778, .
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(1) Lease for cultivation of betal leaves is a lease for
~agricultural purpose.!

(2) Raising cocoanut tope in a land held for cultivating
.paddy and ragi does nob change the nature of the holding which
.is yet an -agricultural holding?

(8) Pasture grounds and lands used for raising livestock.?

(4) Cultivation of indigo.?

(5) A lease of land for growing casaurena trees to be used
a8 fuel.? ’

(6) A lease of land as a yard for ploughing cattle, or as a

habitation for agriculturists, or as a pasture for ploughing cattle,
-or for the purpose of storing manure or growing plants to be used
a8 anure for agriculture.’ '

13. What is not agricultural income :— But though

-agriculture includes cultivation for any useful purpose, it would
not include the working or manuring of the products thus pro-
-duced, or changing their natural form by any process or improve-
ment. Thus, the cultivation of indigo is an agricultural purpose
but the manufacturing of indigo’into cakes out of indigo plants
¢annot be said to be so.’ Similarly the income earned by
ginning cotton, grinding grain, making mabtresses out of grass,
preserving fruits will not be agricultural income. A lease of tank
which does not appertain to an agricultural holding; but is used
only for the preservation and rearing of fish is not an agricultural
lease® The mere fact that in a lease for residential purposes,
there is given a right to take fruit from the trees on the land and
to plant other fruit trees and take their fruits does not convert
.the lease into & lease for horticultural purposes.9 Income obtained
from selling agriculbural produce is nob agricultural income.!

As the D. A. R. Act is not extended to the whole Presidency,

income derived from sgriculture carried in a place to which the

1 Murgesa v.Chinnathami, 2¢ Mad. 6 Murugesa v. Chinnathambi, 24

424, Mad. 424,

2 Venkayya v. Ramasami, 22 7 Surendra v. Hari. 81 Cal. 174.

Mad. 89, 8 Mahananda v. Mongala, 81 Cal.

~ 8 King Emp. v, Alexander Allen, | 937. .

-25 Mad. 628. 9 Gopal Chandra v. Bhutnath, 42
4 Surender v. Hari, 81 Cal. 174, .| Cal. L. J,520=A.1. R. 1926 Cal. 812

5 Panadai v. Ramaswami, 45 Mad. ;| 10 Moreswar V. Umraosing 84 Bom,
<910, L. R. 778..
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Act is not extended is not agncultural income within l'.he means
ing of this Actl}

13. G@Carried on within a district to which this Act
extends:—To constitute a person an agriculturist for the purs
poses of this Act, he must earn his livelihood principally by agri+
culture carried on within the limits of a district to which this Act
applies. The districts to which this Act is extended from time
4o time are given in the table under S. 1. If he derives his in-
.come from agriculture carried on outside those districts, viz, in
Kolhapur State, or in the Punjab, or in a district in Britishk India
40 which this Act is not extended, he must be held to be a non-agri-
culturist, and such income must be treated as the incoms on the
other side of the account i. e- a8 non-agricutural income?

15. ‘This Act:—The person claiming to be an agrieul.
turist must earn his income in a district to which this Act is for
the time being extended. The words ‘ this Act * can be con~

» gtrued in either of three different ways, namely, ( 1) that they
necessitate the whole of the Act being extended to the distz’ct in
question; (2) that it suffices if the whole or the substantial part
of the Act is so extended; or ( 3 ) that the words ° this Ach ®
mean ‘ this Act wholly or in parts ' If the words * this Ack®
-are taken to mean the whole Act, the result would be that
the power given to the Government to. extend the provisions
<f this Act from time to time would be rendered nugatory; for,
none but an agriculturist in the four districts where the whole
Act extends can take advantage of the whole Act. That is a result
which ought to be avoided if possible, and hence the literal construcs
fion has to be rejscted. The second construction has the
demerit that it is not the literal comstruction, nor -one
necessitated by implication by the remaning provisions, nox
is it even a conyenient construction in practice. For, it is much
embarassing to be called upon to decide in each ease what would
be & substantial part of the Act. 'This construction would lead
8lso to much uncertainty. These words therefore must be taken
40 mean * this Act wholly or in part. ' Hence even where only

- 1 Vamanacharya v, Govind, (1923 ) | Bhavanji,4 Bom,360=1880 P.J.1023;
25 Bom, L, R, 826. . - | Firm of Ayaram Tolaram v, Firm of
2 VYamanacherya v. Govmd (1923) | Hitraj; 66 I, C,682=16 8, Ls R: 76s -

25 Bom. L, R, 826; Purshottam v, . R
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g3 anil 20 of the Act are extended, this Act must ke deomed to-

have been extended to that place and an agriculturist.residing ini

thaf district must be ‘given the advantages of this Act} It

was held in a previous case ( Chanbasayya v Chennapgavadu )3

that ‘‘this Act ' must be taken to mean the whole Act or any sub+

stantial portion of it. The decision in this case was based om.

the ground that ‘ there must be an extention of the Ach sufficient.

to provide that its main purpose a.pplles to the district, or a réa.lly :
substantm.l part of the ma.m purpose. Tha.b ‘case as shown above
is no lenger good law. -

16. Agriculturist must be bona-ﬁde +—This Acb only
proteots those persons who are bona-fide agriculturists. It does
nob protect one who only for the purpose of his suit or otherwise,.
temporarily clothes himself with that status. So ' where the:
defendant who claimed to be an agriculturist was a trader within:
& {few months of the suit, he was held to be a non-agriculturist.
The status of agriculturist and of trader is nob to: be taken :up
#nd 141d aside momentarily in order to embarass ‘a creditor. : A
man must Jbave gained his livelihood for at least one agticultural
season by fa.lmmg to -have a.cquxred the condxtlon of an a.gu-s
culburist under the Act.® - :

Similarly the word ‘ordinarily’ in the second ‘p&rh of the ﬂéﬁl
nition clearly shows that only a bona-fide agriculturist will comel
under the terms of that part. It does not cover the case of a
person who gives up his usual avocations for a time and bempox e
rily engages personally in agricultural labour. So an unsnccessful
trs,der who shortly before the suit was achvely employed in trade-
cannot be an agriculturist by 'retiring to  his fields a.nd superin<
tending ploughm" operations a,nd oceasxonn.lly takma ) speH oﬁ
manua.l work.? - -

He must not be a mzddleman +—see note 40.

l‘( Wealth of social . position immaterial :—When a
persops mcome is denved wholly or pnnclpa,lly from a,ﬂrxculbure,

1 Ganpat v.’.!'ulshi, {1923 ) 26 Bom. | 4 Bom. 624; RaJhumaI v. Khiomal, S

LR 118 (F. B.)=48 Bom, 214. S. L. R, 218=6"1, C. 855, .
24 1919) 22 Bom. L. R, 4= 44 | 5 Rajhumal v, Ehiomal, Supmr
Bom. 217, Remchandra v, Pukeram,’( 1938) 83

8 ‘Ganpat v, Tuls, 26 Bom, L.R. 118. | Bom. L. R.T15; Sopans V. Dattaerayv
4 TPulshidas v. Virbasapps, (1880 ) " 86 Bom. L, R, 804;~~ * * -~~~
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he must- be held to- be -an agriculturist- 'The - definition of the:
word aa giver in the Act “hae nothing fo do-with a man’s wealth
or gocial posibion. All that is required is that his 11vehhgod should.
. be earned wholly or prmclpally in a. cerlain way ee....( or that,
ke should ordinarily and personally epgage in. agncull:uta.l labour)

Thus the Thakor of Dehwan whose income from- agrlculhure wag
Bs 16000 per year was held to be an agncultumsh beca.use that.
was hlS principal source of income. 1

_18. Or who ordinarily engages personally in agricul'-
tural labour s—This is the second part of the definition of*agri-
culturist, * and is quite independent of the first. Under this pro-
vision & rerson claiming to be an agriculturist must prove that he-
(i) ordiparily engages himself, (ii) personally, (iii) in agricultu- -
ral labout, (1v) thhxn the. limits of a dlsbncﬁ to whlcb bhls Ack

appIies

. 19. Ordinarily-—The word ordmamly does nok mean:
solely or in the main. If only meang regnlarly -and habitually,
whether for a la.rger or.for & smaller portion. of bhe day. Evenn
if the number of hours for which a person. bhus engages in a.grmul-
tural labour varies and is sometimes small he can yeb be sa.xd to-
be ordma.mly engaged personally i in agncultura.l la.bour. (

RBules for deciding whether a person ordma/rzly engages i
agrwultural labour :—In “a recent” case® Wa.dla. J. laid down
bhe followmg as rome of the tests to decxde whebher a person ord-»
harily engages in agricultural labour :— :

(1) 1t is not necessary for an agnculturlst ‘to engage m
agricltural -labour thronghout the day. * It. is enough if he is:
engaged for a larger or a smaller porfion of the. Hay. It must-
however be. an appreciable amount of work which he’ is ‘engaged
in and nobt merely some casnal or desultory work in the field.:.

(2) . The agriculturish cannok be said -t engage personally-
in agrlcn}tnral la.bour if he gets the work done only through
la-bourers, but he cmn §t111 be said to be engaged persona,lly in agri--

1 Naxsxngji v, Ranchbodbhai, (1910) 2 Sa,hoo v. Narayn.n Shasm, (1930)
18'Bom, L. R. 109; Manohat v. Collée- | 38 Bom. L. R.476; Bhlk& v. Rmchand .
tot of Nasik, 14 Bom. L. R.943; Ram- | 15 Bom. L. B, 68. T
chandra v. Tukaram, +35-Bom, -Fi.-R, | - 8 Ra.mchandra. v 'I‘uka.ra.m,( 193’8 )-
715, 85 Bor. £ B 715, FP R SN
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«cultural labour if he himself works side by side with  tha labourers
-employed by him. He need not cultivate the lands all by himself.

(3) Even if the principal income of the agriculturist is
-from non-a.gncultuml sources, as for instance, from a shop or
money-lendmg, he will still be an agriculturist if he does an
~appreciable amount of 'agncultural work for a portion of the day.

(4) Whether a person who claims to be an agriculturist
‘has or has not any bullocks or agricultural implements of his
-own is a matter to be considered. But the mere want of pos-
-gession of these is not conclusive against him.

(5) 1Itis not necessary that an agriculturist should be
-engeged in agricultural labour personally throughout the year, ag
‘there are months when no agricultural labour is done at all.

Ho should have been engaged in agricultural labour for at least one
.agricultural season before the date of the suit and he should also
-be so0 engaged at the date of the suit. This is the minimum period

{6) Itisnot necessary that during the agriculbural Se8S0n
<the agriculturist should work from dsy to day. His omission
‘to work on & day or on some days here and there will not
atter, proviled he has engaged personally in agricultuzal
J1abour for the substantial portion of the agricultural season.

(7) Even if a person follows another occupation during
-some portion of the day, he may still be an agriculturist if
. during another portion of the day he engaces ordinarily in agri-
~cultural labour.

« Only bona-fide agricultnrists protected :—The word ‘ordi-
<arily * shows that it is only bona-fide agriculturists who come
~within the definitiond See note 16 * Agriculturist must be bona
-fide® above. ’

20. Personallyt—The party claiming to be an agricul-
turist must engage himself personally in agricultural labour. It
must be an appreciable amount of work he engages in and not
~merely some casual or desultory work in the fields, He cannot:
be said to engage personally in agricultural labour if he gets his

1 Pulshidas v. Virbasappa, 4 Bom. | 218=6 I, C. 855,
634 ; Rajhumal v, Khiomal, § S.L. R.
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work done only through labourers, but he can - still be said. to
engage personally if he himself - works side by side with. -the
labourers. Again 1f the person ‘does some work hke weedlng
shrubs or supervising growth of plants, that is enough!

In agricultural labour —See note on * agriculture* above.

Within o district to which this Act applies :—See note
under this heading above,

21. Following two occupations s—If a person ordinarily
engages himself personally in-agricultural labour as above-he is
an agriculturist even if during his'spare time he follows some
other occupation, the income. from which exceeds the income
from his agricultural work, It is plain that -any person who
satisfies the conditions imposed by this section is an agriculfu-
risb irrespective of the proportion which his strictly agricul-
tural income may bear to any other income accruing fo himZ2
There is no ground to suppose that when an agriculturist who
has lands of his own and who ordinarily engages himself person-
ally in agricultural labour, finds that labour does not occupy the
whole of his day and supplements it usefully by any other work,
such as sale of milk, that therefore the Legislature 1nte.nded tha.t he
should be penalised by being taken out of the scope of the deﬁm-
tion of agriculturist® He may thus durmg bis spare time do-the
work of writing books of account, carrying on correspondence, etet

But if the person is not able to satisfy the Court that he
thus works ordinarily and personally on land, :the ‘Court may
presume that he ordinarily follows his other occupation.5

Tllustrations.

(1) B is a shepherd, * He earns Rs.100 from his Ia.nds and earns more than
Rs, 100 from the rearing of goats and sheep, by the sale of these animals and
of their milk. . He cultivates his own lands and personally works there.. B is
an agriculturist though his income from agriculture is less than his other
inecome.s

1 Sahoé v.' Narayan Shastri, 83 4 Ramchandrav.Tukaram, 85 Bom,
Bom. L. R. 476; Ramchandra v. Tuka- | L. R. 715,

ram, 85 Bom. L. R, 715, 5 Savalpuri v. Bala, (1912) 36
2 Bhika v. Raichand 15 Bom. L.R¢ Bom, 543, '

68, ) . 6 Bhika, v. Raichand, 15 Bom, Ly
8 Sahoo v, Narayan Shastri, supra, | R. 68 B :

3 ] : . Y
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(2) S is a milk-maid by profession. She collects milk from her own cattle
and purchases more milk in the village, and sells it in a neighbouring eity.
From the profits thus made she purch two pi of land in her village.
When free from the milk-selling work, she devotes the rest of the day in per-
sonally working as alabourer either on her own fields or on the fields of her
brothers. Her income front milk-selling exceeds her income from agriculture.
Yet she is an agriculturist as she personally works on land.l

(8) T stays at Pandharpur and has a cloth shop there. He has certain
pieces of land & mile distant from Pandbarpur. The land is 26 acres in
extent. He cultivates this land personally with the help of labourers, Ha
does the work of weeding out superfluous weeds from the lands, watching the
crops grow and protecting them from cattle, etc. He has no bullocks mor
agricultural implements of his own. From March to August when thers is no
agricultural work to be done he looke solely to his shop. T is an agriculturist.2

(4) S who was a Gosavi { religious beggar ) sued B fo redeem a mortgage
con tending that he was an agriculturist. S had ceased to be an agriculturist
at the date of the suit but had obtained lands after that date. S did not prove
either that he earmed his livelihcod wholly or principally by agriculture,
nor did he prove that he ordinarily engaged personally in agricultural labour.
So it must be presumed that S earned his income by mendicancy only.3

22. Explanation () :—A man, who is not an agricul-
turist 2t a time when his status as an agrioulturist comes into
question, will nevertheless be deemed to be an agriculturist
under this explanation in two cases: (a) where he, being an
agriculturist, without any intention of changing his status as such
ceases to be so only for a short time; (b) where he, being ordina-
rily an agriculturist, is prevented from continuing to be so by
reason .of age, badily infirmity, ete.

23. Explanation () :—This explanation lays down that
‘ an assignee of Government assessment or a mortgagee is nob, as
such, an agriculburist within this definition.' The words * as
such ' show that the object of the Legislature was to exclude
assignees of Government or mortgagees to the extent to which
their income is derived from their rights as assignees of Govern-
ment assessment or mortgagees, from claiming the special benefit
of the Act. The income derived from tenants by an Inamdar

' 1 Sahoo v. Narayan Shastri, 83 Bom, 8 Savalpuri v. Bala, (1912) 14 Bom.
L. R. 476, : L. R. 566, It was held in Ramchandra
‘ 9 Remchandra v, Tukatam, 35 Bom. | v. Tukaram above that this statement
L. R, 715, was rather too wide.
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which is to a certain extent attributable to the fact that he is
the assignee of Governmant revenue and therefore does not have
to pay over a portion of that income to Government but may
keep it for himself, cannot be taken into consideration in esbimating
whether or not he earns his livelihood wholly or principally by
agriculture! The incoms attributable to a person's position as
Jahagirdar, that is to say what he received as assessment, must
be excluded from the calculation c¢f his agricultural income.
Assuming that be is the grantee of the soil, he might be able to
earn certain income, which otherwise he would not be able to do,
if the grant was merely confined to the share of the royal
revenue, bub that cannot make his income from assessment, agri-
«<cultural income. It surely was never intended that a Jahagirdar
relying entirely upon the income derived from the assessment
which would be recovered by the village officers from occupants,
or tenants, should be considered an agriculturist earning his
livelihood by agriculture within the meaning of the D. A. R. Act2

‘When a question arises as fo whether a person, who holds
-some land under a grant holds it as an assignee of Government
revenue or not, the question has to be decided from the terms of
the gra.nli.3 . , ,

. Bub & person is not excluded from being an agriculturist
mmerely becauss he may happen to be an assignee of Government
-assessment if in fact he by himself or by his servants or by his
‘tenants earns his livelihood wholly or principally by agriculture,
-or if he ordinarily engages himself personally in agricultural labour. "
"Thus an Inamdar, who is merely an assignee of Government
revenue, may also have occupancy rights in respect of the lands
-over which he has these Inam rights, and it is clear that in,
respect of those occupancy rights, there may arise an incoms
which would make the person who also happens to be an Inamdar ,
:an agriculburist within the meaning of the D. A. R. Act*

Tllustrations.

(1) K an agriculturist had .three sources of income ; (i) Saranjam (ii)
Tnam, and (iii) agrienlture, His income from agriculture was Rs. 716, Hia

1 Kashinath v. Vinayak, 35 Bom.| 8 Chunilal v. Bhanumati, (1911)
-266=183 Bom. L. R. 242, 13 Bom. L. R, 1058, ’

2 Mukunda Krishna v. Mohanlal, | 4 Purushottam v, Sitaram, (1906) 8
{ 1924 ) 26 Bom. L. R, 620, ) Bom. L. R. 606,
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income from Saranjam, Inam and Deshpande Watan was Rs. 1114, K is not
sn agriculturist.l

(2) A watan was continued by the British Government in the family of
A, subject to certain specified conditions hereditarily without demand of
service and without any deduction therefrom on account of service, andr
without any objection or question on the part of Government as to the right of
the holders. A is a holder simply of a share of revenue, and he is not am
sgriculturist under this Act.2

24. ‘2nd’: Special definition of ‘agriculturist’s— The-
word * agriculturist’ is defined by clause 1st. This ( 2nd ) clause
only gives & special definition of the term. This definition is not.
exhaustive but only inclusive, and is intended for a special purpose..
It lays down that a person will get the benefit of Chapters I, IIT,
IV and V], and S. 69, if be was an agriculturist at the time the cause of .
action arose ( though he loses the status subsequently and is not
an agriculturist at the time of the suit ). Thus in suits of the
nature mentioned in S. 3 ( w ) he will have to be sued where he
resides, the history of the transaction will be investigated (S. 19),.
accounts taken in the manner given in S. 13, he will be allowed
to pay his debts by instalments (S. 15 B and 20), he will be.
exempt from arrest and his property from attachment (Ss. oY
and 22)°

But the definition of the word * agriculturist * given in this
clause being only inclusive, & person can claim all these pris
vileges if he is an agriculturist under clause I, i. e. at the time of
the suit. The clause does not lay down the proposition that a
party cannot ‘claim the privileges of an agriculturist under this Act
if he was not an agriculburist at the time the liability in question
was inocurred, even though it may be that he is an agriculturist
within the meaning of the first clause of S. 2* The words
¢ shall be deemed to include also a person * show that the intention
was to apply the Act as well to persons who wers agriculturists
when the liability Which is the subject of the suit was incurred as
to those who are so when the suit is instituted.’

1 Kashinath v, Vinayak, ( 1911) 18 | ( F. B. ). ‘
Bom, L. R. 242, ) 4, Damodar v. Manubai, ( 1909) 84

9 Chunilal v, Bhanumati, (1911) | Bom. 65=11 Bom. L, R, 1148,
13 Bom, L, R, 1053. ) 5. Banu .v, Krishnambhat, 1886 P,

8. Maneklal v. Mahipatram, { 1927) J.159; Kondi v. Guunds, 1862 P.J,
19 Bom. L, R, 1109=51 Bom, 154, 156.
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- - This definition has the advantage of obviating all questions
that may arise as to a change of status since the date of bhe tra.n-
tnchon or even durmg {he pendency of g suibl - - 0

- Thig definition ftu'ther requires that the person musb o an
agncullunsb at the time of the transaction within the mea.mng of
that word ' as then defined by law. ' So ‘if the fiability was ‘ in-
‘eurred when the D. A, R. Act was not passed, the party cannot
Le an - agriculturist at the time of the transaction w1!:h1n the
meaning cf this Act which was passed i in- 18792 s

I llustratzons. ‘

(1) A sues B and oblains’a money decree against him. B wag an agri-
culturist at the date of the decree,but he was not .an agncultunst at the da.te
of arrest. Hore the liability which is the subject: matter of exeoutlon was
incurred &b the date of the decree, and as B was an a.gmcultuust then, he is
exempt from arrest though now he has ceased tobe an &mcultnnsﬁ.S .

(2) P mortgaged his property to D in 1874. P alleging that D wenf in
possession in 1875, and that the mortgage-debt was satisfied out of the -profits
80 received, instituted a suit for possession in 1905. Heré though R was not,
an agriculturist at the time the liability was incurred, for this Act was not
passed then, is yet an agriculturist at the time of suit, and so_ he ig an,
ngncnltunsb under clanse 1.4 oo

(3) G mortgaged his property to V in 1871. The mortgage was not fo bev
redeemed before 1886. V sued G for foreclosure in 1905. G was an agricultu~
rist in 1871 and 1886, but he had ceased to be so in ‘1305, ' Here. the liability
in suit was ineurred in 1871 when the money was borrowed, and as this Acfu
waa not passed then, G was not a.n agncultuusﬁ at that txme. o

25. Agriculturist as then .defined by law c—-To cla.im-~
the beneﬁts of the special provisions of clause 2nd of tihe pection,.
it must be shown that the person for whom the status of agricul-

" turist is claimed ‘was, ab the time the habllxtzy was incurred, an
agriculturist as-then deﬁned by la,Wc Then defined by {aw ' re- ‘
latea to tke time when -any part of the lxalnhty was " incurred.
Obviously the benefit of thig Act canrob be. claimed by & person-
who was an agncultunst before, and nof after the’ pa.ssmg ot‘ thls'

"1 Sheik Sultan Rah:m V. Banohho-v Bom. L..R. 1109. - .
i Mulji, (1926) 51 Bom. 224 = 29 4 Damodar v, M&nubhm, MBoxn.

Bom, L, R, 249. 6B,
+ 8 Mahadev ¥.. Vinayak, 33 Bom. .5 Mahadei v Vma.ya.k 38 Bom.
504=11 Bom. L. R. 721, ... .| 504=211 Bom. L. R. 721. e

8 Maneklal v, Mahipatram, ‘g9l om - - D



88 THE DEKKHAN AGRICULTURISTS' RELIEF AcT. [ Chap- 1

Act in 1879 which contained the-first legal-definitiom of the term
agriculturist for, whatever may have been his occupation in fact,
*he cannot be an agricalturist under the Act.! .Nor will it apply
to a person who was an agriculturist within the limits of a district
to which this Act was not extended when the liability was incur-
red,? or who was not an agriculturist within the meaning of the
term. as then defined by law though the definition is subsequently
changed and he hdppens to be an a.grxculburist within the mea.nmg
of the new deﬁmtlon. For the definition of the term adncult;unsli
under old law see note 2.
Illustrations. o
(1) V executed a mortgage in favour of M in ‘1871., It was -ptovided tlia(;
the mortgage was not to be redeemed before 1886, 'V was an agriculturistin
1871 but he was not one when the suit was brought in 1905, V cannot claim
the benefit of this Act for he could not be an agriculturist ‘within the meaning
of the term as then defined by law’ in 1871 when the Act was not enacted.3 N
(2) 8 who alleged himself to bs an agriculturist residing in Ratnagiri
distriot, exeouted & mortgage in favour of K in 1881. This Ack was mob
extonded to the district of Ratnagiri in 1381, In 1896 S brought a suit
against K for an account of what was due on the mortgage under 5. 13 D of

this Act. 8 oannot olaim the banefit of this Act as he was not an agricultarist
within the meaning of the Amending Aot (XXIII of 1881 )4

26. Money:—( Clauso 4 ) the word * money * includes
agricultural produce, implements and stock; the word is here pur-
posely used in a very broad sense, so as to secure to the agricul
turist the protection of this Act in all dealings with regard to his
occupation. TUnder the head ‘ stock * it would necessarily include
cattlel ' : R

27. Lease:— The definition of *lease’as given here is
the same as in the Inlian Registration Act, It was inserted by
Aot XXIIT of 1886. The insertion of this deﬁmtxon was. deemed

1 Mahadev v. Vinayak. (1909) 1 ] Mahadev v. Vmayak, (1909) n
Bom. L. R. 791; 88 Bom. 504.. .- ° | Bom. L. R. 721, Supra. .. -

- 8 Shapkar v, Krishnaji, 11 Bom, L. | 4 Shankar v. Keishajl; 11- Bom. L.
R. 1288 =84 Bom, 161, See also Savant-_| R.1288. Lot
rava v, Giriappa, (1918) 15 Bom: L.| -5 Empororv, Govmd. 16° Bom. L.
R. 778 { F. B.) overruling Gopal v, R.GBS. R Cilme,
Rajaram, 14 Bom, L. R, 14, : _:_;__;-_ 1;:,,_ il

o
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desirable because in 5. 56 the word ‘lease’ must- be taken, to-mean.
4 Kabuliya} or nndertakmg to cultivate or occupy. e et
. ..The word ‘lease’ however is not fully defined in lshls Acl;-'
It is thus defined in bhe Transfer of Property-Act: - A leaso of
immoveable property is e transfer- of a_ right to. en10y__such "pro~
perty made for a certain time, express or implied, or in perpe-
tuity, in consideration of a price paid or promised, ox of money,
a sha.re of crops, service, or'any ofher thing of value, o be render-
e perxodwa.lly or on specified occasions, to the transferor byt bhe
fransferee who accephs the transfer on such terms.” ($.105). -

-.The expression underbakmg in ‘undertaking to cultivate or
.occupy’ means an undertaking: accepted by the'-landlord -which
would give the tenant an interest in the 1and, not an undertaking
fo take up the land if the landlord . should a.t; some future. time
.degire it

‘An agreement to Iease musb be one whlch crea.bes a fresh
and. unmedlal;e demise. If the agreement is contingent npon the
.happemng of an event. which js indeterminate it would not be an
‘agreement to lease’ within the meaning of this sectlou-

© 28, Standing creps :— The definition as. given. here is
conly inclusive abd not exhaustive. Standing crops are moveable
property according to the definition of immoveable property given
in the Transfer of Property Act, Registration Act, ete. :8..22 of
this"Act also lays down that for the- purpose of an attachment
‘under that section ‘sba.nding crops’ shall bs deemed to be moveable
property. The term ‘growing crops’ inust be held . to mclude :all
vegetable growth, whether in the form of fruif, bark or roots? A
‘erop of sugarcane is not immoveable properby.

Attached to the earth:—The expression is thus defired in the
Tra.nsfer of Properby Act: “Attached to bhe earth means—(a) rooted
in the earth as in the case of trees and shrubs; ;(b) imbedded in the
-earth a8 in the case of walls or buidings; and (c) attached to whab
.is go.imbedded for the perma.nenﬁ beneﬁcml en;oymenb of .that te
“which it is attached (8. 3). : PR

t

1 Bee Statement of Objeoﬁsand Rea- I 0. 534=46 I, A, 240, .

«gons for Act XXIIT of 1886, o 13
2 Apu Bu dgavda v. Narshari, (1879)‘ ‘4 ‘Atmaram-y. Doma, 111 0. P.Ly R.
‘$Bom. 2E - - 87, 3

3 Hemanta Kuman v. Mldnapur. b Kﬁlka Pmsad\ v Ghmdsn, 10All.
Zemindarl Co,, (1919) 47 Cal, 485=46 ' 20." . R A .
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T 99, | Privileges of agriculturist are 'personal :— The
pnvxleges conferred on an egriculturist by the D. A: R. Act-are-
'persona.l, they are not such as can pass from one person to another:
either by a.ssxgnment or by devolution: 'They are limited to hlm
in that personal character. So when an agriculturist dies, and his-
property passes into the hands of non-agriculturists; the latter can~-
not geb the benefits of this Act.! So the assignee of an agricul--
turist, who is not himself an agriculturist is not entitled to the
benefits of this Act.? But if the assigneeis himself an agriculturist; .
he can claim the benefits of this Act.® He can do so even if ‘the:
original mortgagor is not an agriculturist.! And if the assign-
ment is valid, the assignes must be given the benefit of this.
section. The Court is not to consider the question of the adsquacy
of the consideration for assignment® But where a purchase is.
made by an agriculturist benami in the name of a non-a.gncul-
turist in order that the real purchaser may escape the consequences
to which the latter may ke liable if he purchased and sued in his
own name, the Court will look behind the record to see who - the-
real purchaser is and will put the plaintiff in the same position as
if the real purchaser were the actual plaintiff, = So if the purchase:
is made benami in the namse of an agriculturiet in order to escape
payment of certain Court fee stamps from which tha agriculturist.
may be exempt, the Court will require the real plaintiff to pay the
full amount of Court fee.® So if the real purchaser. has remained
back in order to escape the examination under S. 12, the Cours.
will order him to be examined as a part;y."

Illustrations :
(1) R, an agriculturist executed a mortgage in favour of M, R sued M to
redeem the mortgagq. But during the pendency of the suit R died and_.his
ton A was brought on record. A was an agriculturist when' the suit was

1 Martand v. Amritrao,(1925) 27 Bom.

L. R, 951=49 Bom. 662 ( Case vnder |

8, 10A ); Maruti v. Martand, (1922)

24 Bom, L, R. 749 { Case under S. 22).
2 Rajaram v. Lakshman, 1883 P. J..

4343 Amichand v. Kahnu, 1884 P. J.

208.

« 8 Doysnu v. Aps, 1883.P, J. 271.

Anpnaji v, Bapuchand, { 1883 ) 7 Bom,.-

520=1883 P, T. 274,
4 Shripati v, Sitaram, 1887 P. J . 296,
5 Tukaram v. Bahirav, 1888 P. . 7,
6 Dagdu v, Balwant, 22 Bom. 820-
1897 P, J. 211.
7 Narayan v, Kaji Gulam Molnddm,
( 1925 ) a7 Bom. L. R. 1240 49 Bom.
882,
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: lbronght, but not ‘whefi be was made a party. There being now no agtlcﬂ.ltu-
: rist party to the suit, the provisions of 8, 10A eannot be applxed 1
(2) M obtained a money decree against N who was an agriculburist.
‘While N was living M could not atlach his property by virtue of S, 22. On"N's.
" «death his property passed into the hands of his son A ‘who was not an agri-
<culturist, A eannot claim the benefit of S, 22 and hence N’s property 'in -his
-hands ean be attached by M.2

30. Statusofagriculturistasa preliminary decree 1—
As all the privileges under this Act depend.upon the party claim-
ing them being an agriculturist, whenever a suit purports to be .
-under this Act, the first point that is generally taken up for con-
-sideration is whether the party is an agriculturist. When the
«Court decides this point, the question arises how far this decision
- amounts to s preliminary decree. This question is importanf be-
, -cause, if the decision does amount to a preliminary decree, a party
deemmg himself aggrieved by the decision musﬁ appeal against $hat
decision forthwith. If he fails to do so, he shall be precluded from
~disputing its correctness in any appeal ‘which may be preferred from
. the final decree (8. 97, C.P. Code, Act II of 1908). But if it does
nob amount to a preliminary decree, the decision of the lower Court
-on that issue cannot be challenged immediately. The aggrieved
party will have to raise that point only in an appeal against the
~decree in the suit. :

The course of decisions on this point is not uniform. The
question involved may be divided into two parts; ( A ) How far &
~decision on the preliminary issue that a person is or is not an agri-
culturis, amounts to a preliminary decree? (B ) Where it does
amount fo a preliminary decree, but the Court fails to draw up
a decree accordingly, and the parby does not ask the Court to draw
A, is his right of challenging that point in an appeal aga.xnst the
final decree lost ?

< Definition of a * decree * :— Before considéring the course’ of
~decisions on this point, it will be useful to see the definition of the
term *decree ' ag given in the C. P. Code, 1908, “°* Decree’
‘mesans the formal expression of an adjudication which, so far asre-
gards the Court expressing it, - conclusively  determines the rights

1 Mnyand v. Amntmo 27 Bom. Lyl 2 Ma.ruh v. Marb&nd (1922) 24 Bom.
R. 951, l L. R. 749,
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of the parties with regard to all or any of the matters in contro~
versy in the suit and may be either preliminary or final. = It shall.
be deemed to include the rejection of a plaint and the determina~

- tion of any question within section 47 or section 144, but shall
nob include—

(a) any adjudication from which an appeal lies as an appeal
from an order.

(b) any order of dismissal for default.

Explanation— A decree is preliminary when further proceed--
ings have to be taken before the suit can be completely disposed
of. It is final when such adjudication completely disposes of the-
suit, It may be partly preliminary and partly final

8o the answer to the question (viz. how far a decision om:
the preliminary issue that a person is or is not an agriculturist
amounts to a preliminary decree, ) will depend on how far this.
decision conclusively determines the rights of the parties with:
regard to a matter in dispute. It was formerly held that the
formally expressed decision upon the point would be a preliminary
decree within the meaning of S. 2, being an adjudication which
so far as regards the Court expressing it conclusively determines.
the rights of the parties with regard to the manner in which
aceounts between them  should be taken nobtwithstanding any:
written contract they might have entered into before suit.?

The correctness of this decision was doubted by Beaman J..
in his judgment while referring the case of Chammalaswamsi v.
Gangadharappa® to the full Bench, when his Lordship said ::
“But in suits under the D. A. R. Act the finding that a
varby is or is not an agriculturist does not determine any
of the substantial rights which the Court is asked to give:
or withhold. It is true that it is a matbber in controversy,
in respect of which the rights must be determined. But so is.
every detail of procedure and rule of evidence more or less directly..
Bub the Full Bench in that case however gaveno decision regard-
ing a decree under the D. A.R. Act. It merely decided that a deci-

1. The Code of Civil Procedure S. 2 | ruti, (1910) 12 Bom. L. R. 762; Govind
slause 2. v. Vithal, (1912 } 14 Bom. L. R. 560,
2. Per Scott C. J. in Krishnaji v. Ma-~ 3. (1914 ) 16 Bom, L. R. 954 F'. B.
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sion as to misjoinder, jurisdiction or limitation is not a prelimi--
nary decree.

In a later case! Beaman J. laid down: A decision that a.
party is cr is not an agriculturist is something more'than a deci-
sion to go on with the suit for it determines also the law that the-
Court will apply: whether the D. A, R. Act or the ordinary law.
But that does not seem to make any difference in principle, for -
the principle is that the progress of a suit is not to be interrupted -
by an appeal until there has been a decision ‘either partial or entire.-
on the merits, This means that if the suit is to proceed thereshall
not be a true judgment and consequently not a decree at that
stage. There may be a pronouncement of the Court’s finding so -
far as it goes, but this is not a judgment of the kind to be followed. .
by a decree.” Shah J. said in the same case “ No such finding by
itself can be the basis of a preliminary decree, unless it necessarily
involves a conclusive determination of the rights of the-
parties with regard to the matter in controversy. He ex-
plained the difference by pointing out that if the suit is on a
morfgage and the party claims that he being an agriculturist, .
accounts should be taken in the manner laid down in S. 13, a-
finding that he is an agriculturist would amount to a preliminary
decree. But if the suit is for redemption of a mortgage in the -
form of a sale, the finding that he is an agriculturist would not of
itself entitle him to accounts under S. 13; for he will have :
further to prove that the transaction is a mortgage and not a-sale..

The law on this point was laid down in still :clearer words.
by Macleod C. J.in a recent case It is only when the finding
on an issue is sufficient for the decision of the suit or a part of"
the suit that the Court may pronounce judgment. When the.-
finding is not sufficient for the decision, the suit must be postponed.
for further hearing. The question in each case is “are the rights.
and liabilities of the parties decided ? If they are not decided the
decision cannot amount to a preliminary decree. A formal .
expression by a decree of a finding by 2 Court that a party is an
agriculburist cannot conclusively determine the rights of the parties -
with regard to any or all the matters in controversy in the suit..

1. Municipal Committee of Nasik v. 2. Dattatraya v. Radhabai, 28 Bom....
Collector of Nasik, ( 1915 ) 17 Bom. L. | L. R. 92. See also Vamanacharya v..
R, 324, Co : ‘Govind, 25 Bom. L. R. 826.
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Undoubtedly thatis an issue .which is the first issue to be
tried in the case, and a decision may be given on it, but it by
no means follows that because that is fhe first issue to be tried,
$herefore it i3 a preliminary issue on which a decree can
~be drawn up. The whole case must be decided first before a
Jugdment can be pronounced. - There will then be a judgment
deciding the rights of the parties with regard to all or any of the
.matters in controversy in the suit. It is a general rule in cases
falling under O. 26 r. 16 of the C. P. Code that the main points
.at issue in the case should be decided first by the Court, and a
preliminary decree passed only when nothing more remains to be
done than the ministerial function of drawing up the account in
accordance with the directions of the Court. It is an abuse of the
procedure intended by the Code to draw up a preliminary decree
directing accounts to be taken under S. 13 befors, for instance as
in this case, it has been even decided whether the mortgage sued
‘upon was proved. "

(B) The second point to be determined is: does the finding
amount to a preliminary decree though the Court has not drawn up
a formal decree on that issue? And again, if the Court does not
draw up & preliminary decree accordingly, and the party also
oes not request the Court to draw up the decree, can the party be
-said to have forfeited the right of appealing against this issue

In an early case' it was held that though the statutory obli-
gation lay on the Court to draw up a preliminary decree to entitle
the appellant to appeal, yet it was equally the duty of the appel-
‘lant to ask the Court to draw up the decree in order to enable
"him to present an appesl to the appellate Court. If the apellant
‘fails to discharge this duty in his own interest, it is a reasonable
‘inference to draw from it that he has waived the right of appeal.
‘But this case is no longer good law. In a subsequent case it was
held that the duty to draw up & decree is the duty of the Court ...

"“The duty of the litigant to remind the Court of its duty to draw
-up & decree is no more than the duty that devolves on any person
‘in common every day affairs to see that there is no undue delay
4dn the performance of matters in which he is interested. It is
* duty ' of & very different character from the obligation which the

1, Per Chandavarkar J. in Govind v. Vithal, ( 1912 ) 14 Bom. L. R, 560,
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Iaw casts on the Court itself¥ Mere omission on the part of the
party or his pleader toask the Courb to draw up the decree whick
it is the duty of the Court to draw up of ils own motion, cannot
affect the right of the party to appeal which can arise only when
the decree is drawn up by the Court. No waiver can be inferred
from the party's omission to do so? The drawing up of a decree
or the omission to do so, must be taken as conclusive on the
question whether the Court has in fact paseed or not passed a pre-
liminary decree, ard this ia the only proger test to apply in con-
sidering whetber the provisions of S. 97 of the C. P. Code are or
are not applicable?

~ 31 Question of status must be tried by the Court
itself :—The Court cannot refer the question * whether a party is
an agriculiurist * to the Commissioner. For, the power to issue
ccmmnissions is expressly limited by law. Ib is given by 8. 75 and
Or. XXVI of the C. P. Code, 1908. This section and this Order
do rot include a reference on a question such as whether a party
engages persorally in agricultural labour? It is genérally. left
to the Commissioner to determine whetber a person's income is
derived priccipally from agricullural sources,and thab is generally
done by ascertaining whether bhis income from agricultural
sources exceeds his income from mnon-agricultural sources for a
period of ihree yeais before the date of the suite But it is for the
Courb to derermine whether the person who claims £> be an
agricultorist under the second branch of the definition is a person
who ordinarily engages personally in agricultural labour within
tte Lmits cf tke district to which the Act applies®

32. Proceeding:— The word proceeding is a very general
ore. It is not limited to procecdings connected with civil suit
but includes eivil prcceedings other than suits. When applied to
suits, it may be uced to mean the suit as a whole, or it may be
vsed and often is used to express the separate steps taken in the

1 Eakbaram v. Eadashiv, { 19138) 15 3 Vamanacharya v, Govind, (1923)
Bom. L. R. 362=87 Bom. 480; Bai | 25 Bom, I, R. 826, )
Divali v, Visknu, 11 Bom. L. R.1326, | S Alimshomed v. Shamsuddin,

followed. ) (1927) 30 Bom. L. R, 181.
. 2 Kaluram v, Gangaram, (1913) 16 & Ramchandra v, Pukaram, 85 Bom.
Bom, L, R, 67. L, R. 715, -
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course of a suit! It is sufficiently - comprehensive to include all
proceedings in the suib from the date of its institution to its final
disposel, and therefore toinclude proceedings in appeal, second
appesl, revision and execution?

33. Burden of proof:—Under S. 101 of the Indian Evi-
dencs Act " whoever desires any Court to give any judgment as
to any legal right or liability dependent on the existence of facts
which he asserts must prove that those facts exist. " Therefore a
party who sets up the plea of agriculturist must prove it. If a
person follows two occupations one of them being agriculture, he
must, in order to succeed, show either that he earns his livelihood
principally by agriculture, or that he ordinarily and personally
engages himself in‘agriomtura.l labour.® Similarly, a defendant who
geeks to resist the attachment or sale of hisimmoveable property
under 8. 22 must prove that he belongs to the privileged class.
That conclusion seems to follow from the provisions of Ss. 101,
102 and 108 of the Evidence Act*

34. Estoppel:— The mere fact that the defendant des-
cribes himself in the instrument on which the suit is brought as a
trader would not of itself estop him from pleading ab the trial
that he was an agriculturist and entitled to the protection of
this Act. All the elements of estoppel under S. 115 of the Evi-
dence Act must be proved. Thus there must be evidence to show
that by describing himself as & ‘ trader * he represented himself
a8 & trader, and intended that that representation should hs acted
on by the plaintiff’?

35. Res Judicata:-—If in a previous litigation batween
the same parties it has been held that the defendant was not an
ngricultarist, the decision will not operate as res judicata on the
question of the personal status of the defendant in a subsequent
suit between the same parties; for, the question befors the Court
in the first suit was whether the defendant was an agriculturist
at the date of thab suit. The question in the subsequent suit

1 Dev Narayan Dutt v, Narendra | 14 Bom, L, R. 566 =16 I, Q. 3il. -
Krishps, 16 Cal. 367 (F. B.)s 4 Narayan v, Gowbai, 15 Bom. L.
9 Ratanchand v, Hanmantrao, Bom. | R. 278=87 Bom. 415,
. C. R.Ap. C.J. 166 F. B,; Runjit 5 Kadappa v. Martand, 17 Bom,
Sing v. Mcherban Koer, 8 Cal. 662, 927=1892 P. J. 95; Ramohandra v,
8 Savalpuri v, Bala, 86 Bom. 543= ! Tukaram, (1938) 85 Bom, L, R, T15.
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:is whether he is so at the date of this suits Thus the ‘matter. in
issue in the two suits isnot the same within the meaning of §.
A1 of the C. P. Code. During the interval, the status may “have
cha.nged

36+ Change of status at..different stages i~—A party
%o & suit may be an agriculburist only at some of the stages of -the
-guit, but not at others. Thus he ‘may be an agriculturist only%-
(a) when the hablhty was incurred, but not afterwards:
{ b ) when the cause of action arose, but nob afterwards H
(¢) when the suit was instituted, but not afterwards.
©r, a party may become an agrieulturist ;
(&) atany of the above sba.ges,.bu'b not before;

( o ) at the hearing of the suit, but not before ;

() when the darkhast was filed, but not befores .

( g ) in the courseof the execution proceedings but not before.

In all these cases dlﬂ'erenb considerations' arise ag shown
belows—

(a) A person whois an agriculturist at the time the liabi-
lity was incurred will be deemed to be an agriculturist only in
reference to suits or proceedings under Chapters II, III, IV, VIand
under S, 69 (vide S. 2 cl. 2). See note on Clause {2) above.

{( b) A personwhoisan agriculturist when the cause of nction
-ar036, but has coeased to be so afterwards, will be considered tobe. an
-agriculturist only for the purpose of limitation under 8. 72. Buta
person under this class may in certain cases fall under- class (a.) also .

( ¢ ) When aparty is an agriculburist when the suit was in-
-ghituted, but loges his status subsequently, he will lose the privi-
"leges of this Act. For, the privileges of this Act baing of a special

‘character, & party claiming them, must fulfil that charactér ab the
trial. He cannot claim bhe beneofit if he loses the sta.tus even
.pendenta lite?

= {d) A party whobecomesan agriculburist at any of the a.bové'
stages will get the previleges of this Act though he was not an

1, Vishwa;nath v. Bala, 18389 P,J.343. { fand v. Amritrao, 27 Bom, L, R, 951 5
2 Shamlal v. Hirachand, 10 Bom. | see note “Changs of Sbahus Pendfmtc
857; Padgaya v. Baji, 11 Bom, 469;Mar- | Life ” under 8, 12,
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‘agriculturist before. But he must be proved to bave becorie a
‘bons fide agriculturist. The definition of an agriculturist in -S.
-of the D+ A. R: Act is not limited to & judgement-dettor beingan
sgriculturist at the date of the suit or of the decree. It is:
.comprehensive encugh to include an agriculturist ab any, stage of
_the proceeding!  If he bas given up his other occupations only for-
4he purpose of the suit, he will not be held to he a bona fide
agriculturist.?

(e ) Aparty who acquires the status of an agriculturist at the-
hearing of the suit, will get the privileges of this Act, provided he
has beccme & Lena fide agriculturist.® The privileges Leing
dependant on status, with the loss or gain of that status, a party
may lose or gain the privileges of this Act.*

(&g ) Hcw far a party who is an agriculturist when the
darkhast is filed, though he was not eo Lefore, can claim the privi~
leges of this Act, depends on the rature of the relief claimed by
him in the execution procecdings. The importance of status for
the purpose of Sg. 15 B, 20, 21 and 22 may be thus summarised:—
For the purpose ¢f S. 15 B +—The Court can, in passing a
decree for redemption, foreclosure or sale, in any suit of the deserip-
tion mentioned in S. 8 clauses (y) or(2), or in the course of any
proceeding in the execution of such & decree, direct the amount to
be paid byinstalments. But the description of ‘suit’in 8.3 includes
the status of partics also, and hence to claim the benefit of this
section, & party must be an agriculturist at the time of suit. So &

, berson who brings himself subsequently within the definition of
sgriculiuriet, cannot be allowed tte privileges of S. 15 B5 But
Af an ex-parte decree is passed sgainst & person, he can prove im
execution proceedings that he was an agricultwrist at tho date of
the suit® And the defendant can thus prove that he was an agri-
oulturist at the data of the decreein subsequent execution proceed=
ings, tkough tkere have been previous execution proceedings agninst

1 Hiramal v. Hajarising, 781.0.563. | Rambhat v, Laxman, § Bom. 630,
' 9 Tulsidas v. Virbasappa, 4 Bom.624; | . 5§ Devu v, Rewappa, (1982) 24 Bom,
- Rajhumal v, Khicmal, 8 5. L. R, 218. | L. R.870=46 Pom, 964; Maneklal vj
8 Eondi v.Gunds, 1862 P, J. 156; | Mahipatram, 29 Pom. L. R. 1109,
Hiramal v. Hajarising, supra, " 6 Rudrappa v. Chanbasapra, (1923)
4 Padgaya v. Baji, 11 Bom, 469, Cf.-| 26 Bom, L, R. 153,
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him arising out of the same ‘decree,” and he had not ra.lsed the plea.
‘in those proceedings! And if the pa.rl:y against whom ‘an ez-pq/rte
decree is passed is dea.d hm legal reprmenl:a.txves can_prove’ thal;
they were a.gricnlt:unsts at the date of the decree and obtain the
beneﬁt of the pnvﬂedes of this &cliz

For the purpose ofS 20 .-—.—Under thls aectlon, 'the Court
can, at any time direct that the -amount of any decree passed -
against an agriculturist shall be paid; by instalments. The words
* passed against an agriculturist ' show that the material date for
the determination of status under this. section is the - date .of
decree® A person who was held to be not an sgriculturist when
the decree was passed, cannot claim the benefit of S. 20 though
be becomes an agriculturist at the time of execution®* The resuls
‘will be thesame if a person was held by necessary implication tobe

. a non-agricalturist at the date of the suit, when an ex pa/rte
decree is passed against him in a Court Wlnch 'would have no
jurisdiction if he had been an a.gncultunsl: But if a party is
not thus held to be an agriculturist, exther expressly or by
necessery implication, he can prove in execution proceedings thab
he was an agriculturist at the date of the decree®

For the purpose of S.21 8. 21 .provides. that ‘no agri-
culturist sha.ll be arrested or, unpnsoned in _execution. of & decree
for money.’ The -question -under thxs section therefore is
whether a person sought to be arrested i in execuhon of a decreo
for money ‘is an agriculturist ab the time of arrest; and if he 1s,
then he is exempb’ Il; is not neceseary that he should be 80 ab
the date of the decree:® and hence it is ‘not material whether the
decree against him was an ez parte decree or otherwise. So
even if a party suffers an ex parte décree to "be passed a.gamsb
him as a non-a.gncultunsh, he cannot be precluded from showmg

1 Narayan v. Dhonduw, (1925) 28[ 5 Mul;l v. Goverdanda.s, 24 Bom. L

‘Bom, L, R.805, "l R.1291,
9 Shidraj v. Renakx, (1925) 27 Bom.| 6 Maneklal v. Mahxpatram (!1927 )
L. R.1490. 29 Bom. L, R.110G. - .

8 Maneklal v. Mahipatram, {1927)| 7 Hira v. Dauls, 28 Bom. L. R. 539
29 Bom, L. R. 1109. " 8 Maneklal v, Mahxpatram.-29 Fom.
4 Balchand v. Chm.ulal 15 'Bom. L L.R. 1109. o .
E. 387. :

4
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that he is an agriculturist at the date of arrest! He can prove
this either by showing that he comes under the general definition
of ‘ agriculturist ' or under the special definition given in clause
9 of 8. 2 (i.e. as being an agriculturist at the time the liability in
question arose? ).

For the purpose of S. 22 :—Under this section immoveable
property ‘ belonging to an agriculturist *is not to be attached
" and sold in execution of a decree unleas it has been specifically
mortgaged- Hence it must be proved under this section that the
property belonged to an agriculturist at the date of attachment?
It is not necessary that the defendant should be an agriculturist
at the date of the decree.

37.. Provisions of this Act must be applied :— As the
provisions of this Act are intended for the benefit of agriculturists,
where a party is proved to have that stabus, the Court must apply
these provisions. No Court can neglect this duty or omib its
performance on the ground that the party for whose benefit it was
created waived it. It is nob at the invitation of any party to a
cause that the Court is to perform its duty under this Act. So
it was held that the Court must make an enquiry underS. 12 even
suo motut

But out of the Conrﬁ, of course, the parties are st liberty to
gettle their claims in any way they like, and in thus settling they
are not bound by any of the provisions of this Act.’

‘ Similarly, if the parties to a suif arrive at a compromise, the
Court can pass-a decree in terms of the compromise without apply-
ing the provisions' of this Act, provided that the Court is satisfied
that there is a bona fide settlement of & disputed claim. In such
2 case the Court need not go into the history and merits of the
_transaction as required by S. 12; nor need it take accounts as re-
quired by 8.13° The decree will not be said to be against pnhlic

‘1 Maneklal v. Mahipatram, 29 Bom, ; to an agriculturist unders, 22,

I. R. 1109. ) ‘ s 4 Patlu v. Nara, 7 Bom. L. R. 688,
2 TIbid, 5 Bhau Babaji v. Gopala, 11 Bom,
8 Maruti v. Martand, (1922) 24 | 835=1886 P. J. 261. ’

Bom. L. R. 749; Shamrao v. Malkar- 6 Gangadhar v, Mahadu, 8 Bom. 20,

jun, (1931) 88 Bom. L. R. 797. See | Piraji v. Ganpati, 84 Bom. 502=12

discussion under ‘ Property belonging Bom. L. R. 878.
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policy, though it provided for the payment of the whole amount in
-case of default to pay any instalment.! .

38. The plea of status must be inquired finto
‘Whenever the plea of agriculturist is set up by one party ahd
‘denied by the other, the Court must inquire fully into the allega-
tion. In cases to which the provisions of this Act apply the alle-
.gation is a material proposition of fact and should form the subject
of a distinct issue. ( Order XIV, r. 1, C. P. Code, 1908.) If
the Court declines to enquire into the question, its sction will be
interfered with in appeal or in revision?

‘Whenever the status of a party is in question there should
be a preliminary issue on the point. The finding of this issue
ghould afterwards be stated in the decree. A party found to be
an agriculturist should not be described in the decree as a non-
agriculturist, or vice versa '

39. Pleaof status raised first in appeal :—But if a party
fails to raise the plea of status in the suif, he cannot be allowsd
‘to do so for the fixst time in appeal? . For the determination.of the
.question being dependent on the decision of facts, the appellate Court
~will not allow, without satisfactory reason, new questions of fact to
_be raised for tha first time in appeal? For, a Court of appeal is
not justified in exposing a party after he has obtained his decree to
the brunt of a new attack, of which he has never had notice during
the hearing of the suit.® Bub the appellate Court is not precluded
#from basing its decision upon a ground nof seb forth in the memo~
‘randum. of appeal. But this power is exercised by the Court alone,
-and neither party can claim it as of right. 8 In Janardom v. Anant,?
“the plea of status seems to have been raisel by the appellate Cour
itself from the record of the case:

1 Shivayagappa v. Govindappa, 15 4 Narayan v. Chengalamma, (1887)
Bom. L. R. 768 { F. B. ). Sge note on |10 Mad. 1.
‘this subject under 8s. 12 and 15 B, 5 Nathu v. Umedmal ( 1309) 35
2 Hari v, Sitaram, 1882 P. J. 15; | Bom, 35; Basant Ram v. Mahammad,
Raghunath v, Anant, 1882 P, J, 368, (1922 ) 4 Lah. I, J, 293,
* 8 Civil Circulars issued by the High | 6 Bansidhar v. Sitaram, (1891) 13

Court ( 1925 ). : All 881,
- 7 1896 P. J..896,
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" In Janardan v. Anant, the suit wasfiledasan ordinary suit, and as such
tried by the Subordinate Judge, second class,. The plea of the defendants being
agricultorist was not raised on their behalf, and the suit was tried and the decree
made on the footing of the defendants being ordinary litigants, Had the
plea . been raised and found to be established, the Subordinate Judge second
class would, in the absence of consent, have had no jurisdiction to try the suit.
The defendants appealed. When the case came on in appeal before the District-
Judgs, he raised and tried an issue aa to whether the defendants were agricul-
‘tarists, and baving found that they were, dealt with the appeal as though he
had, on appeal, jurisdiction to deal with the suit. It was held “ Ii the Distriot
Judge thought that the suit was an agrioulturist suit ke ought to have referred
the parties to the proper tribunal and not himself to have dealt with it in
sppeal’” Thus the High Court in effect ruled that the status can be raised by
the Court for the first time in appeal.

. 30. Agriculturist or middleman — In order to be en-
titled to the status of an agriculturist, the claimant must have scme-
direct ccnnection with. the soil: A person who grows vegetables on
his land and sells them is an agriculturist, but & person who Luys
vegetables from the actual cultivator and sells them in his shop
~would not be. The poict is that in the case of failure of rains or
anything of the kind the agriculturists lose their crop ard the loss
falls actually on the growers, while the middleman is unaffected
by any such change

[*] 2A. Every jagirdar and other autkority invest~
Ingizdars; oto ed with powers under Bombtay Regula-
to be deemsd sub- tion XIII of 1830 and Act XV of 1840
ordinate Judges. .
shall,’ for the purposes of this Act, be
deemed to be a Sukordinate Judge of such class as the
Local Government may frcm time to time direct.
©l1d law — This section was inserted by Act XXII of 1882,
S.4 _ ‘
Extent +— This section extends to all parts of the Bcmbay
“Presidency except Aden and the city of Bcmbay. Vide table given:

under s. 1.

"[8] Section 9A was inserted by Act XXIT of 1892, s. 4. , o

1 Moreshwar v. Umraosing, { 1981 ) 8¢ Bom. L. R. 778.
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CHAPTER II.

OF THE HEARING OF CERTAIN SUITS
BY SUBORDINATE JUDGES.

3. The provisions of this chapter shall apply

Applicationof  H0—
this chapter.

(@) suits for an account, [*]whatever be the
amount or value of the subject-matter thereof [2]
instituted [*] by an agriculturist in the Court of a
Subordinate Judge under the provisions hereinafter
contained, and

~ (b) suits of the descriptions next hereinafter
mentioned [*1—

(1} When such suits are heard by Subordinate
Judges of the first class and the subject-matter
thereof does not exceed in amount or value five
hundred rupees, or

( 2) when such suits are heard by Subordinate
Judges of the second class and the subject-matter
thereof does not exceed in amount or value one
hundred rupees, or '

(3 ) when such suits are heard by Subordinate
Judges of the second class and the subject-matter
thereof exceeds one hundred rupees, but does not
exceed five hundred rupees, in amount or value,
and the parties to the suits agree that such provi-
sions shall apply thereto.

The descriptions of suits referred to in clause ( b)
are the following, namely :—
- ( w) suits for the recovery of money alleged to
= be due to the plaintiff— |

- [a~—a] These words were inserted by Act XXITI of 1893, s. 5.
{b] Words repealed by Act XVI of 1895 are omittad. .
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on account of money lent or advanced to or
paid for the defendant, or

as the price of goods sold, or

on an account stated between the plaintiff and.
defendant, or

on a written or unwritten engagement for the-
payment of money not hereinbefore provided for;

( # ) suits for recovery of money due on contracts-
other than the above and suits for rent or for move-

able property, or for the value of such property, or
for damages ; and )

(v ) suits for foreclosure or for the possession of
mortgaged property, or for sale of such property, or.
for foreclosure and[*] sale, when the defendant, or-
any one of the defendants, [*] is an agriculturist;

~and

( 2z ) suits for the redemption of mortgaged property
when the plaintiff, or, where there are several.
plaintiffs, any one of the pla.mtlﬂs. is an agriculturist..

Synopsis ol the eommentary. _

1. Scope of this chapter. 9. Suits under clauses (w)
2. Extent of this Section. and ( x ).
'3. Rpplication of this section. | |5, Suits under cl. (w ).
‘%, Suits for Accounts.

5. €L (b ) « the Pecuniary
. Jurisdiction.

_6. Jurisdiction assumed

11, Suits under clause ( x

12. Suits not under clauses (w
or (x).

13. Suits under clauses (v )
and (z).

1. Mortgaged property.

through honest misine
formation.
7. Jurisdiction by consent.
8. Valuation of a suit for re.| 15 An agriculturist assignee

demption. : can sue under these clauses,

Lk 8] The world *“and ™ was substituted for the original word “or" by,
Aot XXIIT of 1886, s, 5.

[ b] Words repealed by Ant XXIII of 1881 are omitted.
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'16. Mortgage in the form of 18. * suit’ includes status.
sale. 19. Suits under clause (y)e
17, Awards do not fall under 20. Suiu under clause (z).’
this section,

1. Scope of this chabtgr s— 5. 3 of this chapter enumerates
certain classes of suits which are selected on account of their sitaple
nature, and the subsequent sections lay down the special procéddre
that applies to suits falling under 8. 3. The main provisions of this
chapter are: (i) the defendant is to be compulsorily examined,
(5. 7);and (ii ) no appeal is to lie from any decree or order passed
in any such suits ( 5. 10). ‘These decrees and orders are however
subject to revision by the District Judge (s. 53 ).

The provisions of this chapter are applicable to the districts
of Poona, Satara, Sholapur and Ahmednagar (s. 1 ) Ss.6and?
are extended to the rest of the Presidency, excepting Aden and the
City of Bombay.!

2. Extent :— This section extends only to the four Districts
of Poona, Satara, Sholapur and Ahmednagar, Vide the table given
under S. 1.

3. Application of this section :— Although the main
object of this Act is " to relieve the agricultural classes in certain
parts of the Deccan from indebtedness, ” * clauses ( w ) and (x)
of this section, as distinguished from clauses (y ) and ( z) extend
2o all classes of people, not only to agriculturists, provided - the
given conditions are satisfied’® Those conditions are that the
suits in question must be in amount of claim under, Rs. 500 or
Rs.100 according to the class of Court in which they are instituted,
and must have arisen in the districts to which the Ack a,pplies.?‘

Even clauses (v ) and ( z-) apply o non-agriculturist parties
when they are joined in suits with agrieulturist parties,

The provisions of this Chapter are only applied to suits
heard by Subordinate Judges. They are not applied to suits heard
by Assistant Judges. Hence an ‘appeal lies from a decrse or order
passed by the latter Judge

"1 Boe table of Looal extent given | 8 Gsneshv. Krshnaji, 14 Bom, 38
under 5. 1. = 1889 P. J, 336, Scott J,
" 2 Per West J. in Tulshidas v, Vir= 4 Mahadji v. Ramchandm, 1885 P.
bassappa, 4 Bom, 624. J.159.
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For a suit to fall under clause (y) or (z) of this sechon,
the pa.rby must be an agncultunst even during the pendency of
the suit. If he losés that sta.tus pendente hte, the suit w1ll nol:
fall under this section.!

Tlustrations.

(1) @ and K were to perform the: worslnp of famﬂy idol in alternate
years, and to pay Rs. 25 each for the proper performance of the same. K mot
having paid the amount for twq_years, G had to spend the same. G sued X in
the Court of the First Class Sub-Judge of Satar® to recover that amount of
Rs. 50 with interest. Hare though neither of the parties is an - agriculturist,
the suit falls under S. 8 (w), and.the provisions of this chapter apply to it.2

(2) Hsues X in the Court of the First Class Sub-Judge at Satara to
redeem an ornament below Rs. 500 in value, Neither H nor K is an agricul-
turist. But as the requisite conditions are satisfied the suit falls under S. 3(x).3

2. Suits for Accounts —Clause (a) mentions “suits for an
account under the provisions hereinafter contained.® These
latter words seem to refer to Ss. 15D and 16, because there are
no other sections in this Act which relate to suits for account.
If suits under Ss. 15 D end 16 will thus be governed by this
Chapter, it will follow that by virtue of S. 10 no appeal will lie
from decrees or orders passed in such suits so far as they declare
the amount due between the parties concerned. But it is clear
that when in the samae suit a decree for redemption or for pay-
ment by instalments is passed under S. 15 D or S. 17 and if the
suit does not fall under clanses (y) or (z2) of S. 3 because the
value of the suit exceeds the value given in S. 3 such decres will
not be affected by S. 10 and an appeal will lie from the decrees

5. CL (b)-The pecuniary jurisdiction :— Chapter II
mentions & special procedure that has to be followed by the
Subordinate Judges of the First and Second Class if the limits
of pecuniary jurisdiction given in clause (b) are satisfied and if
the suit falls under (w), (x), (v) or (z). The limits are
that the amount or value of the subject matter of the suit must
nob exceed Rs, 500 if the suit is' tried by a First Class Sub-
Judge. It the suit is tried by a Second Class Sub-Judge, its
amount or value must not exceed rupees one hundred ; and if it
bxceeds one hundred rupses but does- not exceed five hundred

1 Padgaya'v. Baji, 11 Bom. 469. ° 8 Kashiram v. Hirachand, 15 Bom.
"' ¢ Gapesh v. Krishnaji, 14 Bom. 387. | 80=1890:P, J. 189.
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rupees, and the suib ig tried by a Second Class Sub-Judge, the-

partxes must agree I'.ha.t the provu-uons of the Chapter ‘shall ' apply

to the suit. ~ If these limits are not satisfied, the Court will try

the suit not under this chapter but under its ordinary jurisdiction, .
and an appeal will lie from the decres in such suit.

- 6.  Jarisdiction' assumed through honest misinfor.
mation :—The Court thus baving a general Junsdlctlon over the
subject matter of the suit, if it applies the particular procedura
given in Chapter II to 'a. suit honestly believing that the suit.
comes under this Chapter, its proceedings will not be void even-
if the value of the suit is above that required wunder this clause.
In such a. case the remarks and the reference made by the -
Judicial Committee in Pillai’s case’ show that a. highly.
irregular proceeding where there is'no jurisdiction may  be cured:
by agreement “or by acqmescence Hence even where jurisdic-
l;lon depends on particular facts stated, the proceedmgs w111 not.
be null and void through & mere error in siating the facts so as
to found the ]unsdlctlon though they will. be void probably by‘
fraud, or at any rate will be voidable against him who has prac~
tised it. It follows that an application of Chapter II which would
be illegal and wrong if the Sub-Judge knew that the subject.
mafter was more than Rs. 100 in value, may be susba.med if.
he was led into applymg it by honest misinformation.?

I l_lustmtizm.

A sued K in the Court of the Second Class Sub-Judge of Akola to redeem -
& mortgage made in 1824 for Rs. 24. The Sub-Judge honestly believed, that’
Rs 24 represented the original debt and tried the suit under chapter II. The.
Special Judge reversed the decres and sent the suit for re-trial. On taking
more evidence, the Sub-Judge found that there was a previous mortgage of
Re. 166. Here though the amount exceeds Rs, 100, since the Sub-Judge reason-
ably supposed that the value of the subject maiter was Rs. 24, the proceedings
under Chapter II are not illegal. TFhey being thus justified, the revisional-
proceedings of the Special Judge cannot be held to have been without ]uns-
diction.2

7. Jurisdiction by consent :— Under sub-clause (3) of*
clauge (b) the: Court of <cecond class Sub-Judge derives”
Jurisdiction by consent of parties. The section does rot say in

1, 21 A. atp. 233. . .2 Per West J, in Kondaji v.. Anau, 7
: Bom, 448=1883 P. J. 234.
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-what form the consent is to be taken. In practice it is gene-
rally, taken in the form of a purshis and not orally.” If a party

- or his pleader once gwes his consent, it cannot be withdrawn aﬂser
the hearing has begun.! Where the parties do not agres tha.t

* the provisions of Chapter II should apply to the case, an appeal
would lie from the decision of the Sub-Judge.?

8. Valuation of a suit for redemption :— Under the
=Court Fees Act (VII of 1870), the value of a suit by & mortgagor
- against & mortgagee for the recovery of mortgaged property, s.nd

of a suit by the mortgagee for foreclosure of the mortgage, or
where the mortgage is made by a conditional sale, to have tha
- sale declared absolute, the valuation is to be according to the
principal money secured by the instrument of mortdage (S.6(ix)l.
But the rules contained in that Act are not to be taken as neces-
sarily a guide in determining the value of the 'gﬁf}jécﬁ-matter of
suit for any purpose other than the court-fee ‘and for which the.
Act does not provide. Hence in & redemption suit, the valuation
of the subject matter for purposes of jurisdiction must be taken,
“$0 be the amount yet remaining due on mortgage or the alleged
mortgage which the plaintiff seeks to redeem. That amount and
the rights connected with it form the usual subject of contention
in a mortgage-suit. Forina redemphon suif, the whole of the mort-.
gagor's interest is not, except in rare msta.nces, in litigation.
‘The measure of the value of the subject-mafter in contention is
the sum which must be paid for the recovery of the possession
of the property.”® The valuation does not depend on the valus
of the property, but upon the priacipal money expressed to be
secured by the document of mortgaget
Even if the defendant (i. e. creditor ) denies the mortgage
and claims the property as his own, such denial would nob alter
the character ornature of the subject-matter of the suit. It conti-
nues, even after the denial, in its original shape so far as the
plaintiff is concerned; ™ nor is the complexion of it entirely chang-
ed because the defendant puts forword certain grounds of defence
which if well founded roust defeat the plaintifi's right to redeem.™-
1. Rupchand v. Balvant, ( 1887 ) 11 ) chandra, v, Janardan, 14 Bom. 13=
Bom, 591. 1839 P.J. 44 and the cases referred in
2 Madhavrao v. Raoji, 1885 P. J.150. | the next foot note following «

8 Rupchand v. Balwant, 11 Bom.591 I 4 Krishnaji v. Maruti, 12 Bom. L.B.
=16887 P. J. 116. See also Ram- ' 762.
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The words ‘ mortgaged property in Clauses (y )and ( z) musl:;-
not be construed to mean adm1t.tedly mortga.ged property

Tllustrations.

(1) B sued R in the Court of the Second Class Sub-Judge at Ma.lshlras»
to redeem certain lands worth more than Rs, 500 mortgaged with B for Rs..
100. At the first hearing the parties gave their consent in writing thal the-
provisiong of Chapter II should apply to the suit. Here the vdluation of the:-
subject matter of thé suit for the purpose of redemption is only Rs, 100 and so-
the Second Class Sub-Judge ean try the suit under Chapter. TL2.

(2) A sued N in the Court of the Second Class Sub-Judge at Satara t6 re.-
deem certain property worth more than Rs.100 mortaged with N for Rs. 50. N
denied th® mortgage and claimed the property as his own, The Sub-Judge
found that the mortgage was proved and thatiit was more than paid off out of’
the profits of the property. The denial of the mortgage by N does not change’
the nature of the suit, and the value of the subject matter being less than Rs?.-
100, no appeal will lie from the decision of the Sub-Judge.3

9. Suits under clauses ( w ) and ( x }):— The .object of
the Legislature appears to. be to include within S. 3 cl. (w) and.:
o (x ) all claims of & pecuniary character arising out of con=
tracts whether written or unwritten, and' to bring them within:
the special jurisdiction created by the Act.? Clause (w ) may be’
taken to refer to suits for price of goods sold and to suits arising:
out of money-lending transactions between a creditor and a debtor, .
It would thus include  all suits on ‘bonds, Khatas, written 'ace
knowledgments and the like, and would exclude. suits for rents,
for damages,” ete.® Socl. { w) refers to suits in respect of
which only a decres for payment of money can be passed; while:
el (x ) refers to suits in which in addition toa decree’ for-
payment of money some other relief e. g..sale or. decla.ra.lnon may’
be granted.® The words of clause (w) ‘on a written or un--
written engagement for the payment of mony, not herein provided: .
for," are wide enough-to cover the case of a surety. Cl (x) does
not refer to a contract of suretyship which falls' within the’

N

1 Amrita v, Narn, 13 Bom.489 = | 8 Amrita v. Naru, supra,
1888 P. J.265and Govindsing ¢, Kallu, | 4 Lazman v. Rampiarabai, 1897 P+
2 All, 778. J.290.

‘2 Rupchand v.Balwant, 11 Bom, 591 | ‘5 See Statement of Objects and Rea-
=1887 P. J. 116. Ses also TRam-{|seous for amending S. 72 by Act XXIII
chandra v, Janardan, 14 Bom, 19 = |of 1886.

1899 P. J. 44 and the cases referred | 6 Gulam Hussain v, Clara D’ Souza
in the next foot note. (1928) 81 Bom, L, R, 988, '
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purview of clause (w).! Though the two clauses can thus be distin-
guished from each other, the distinction. is slight, as both of bhem
«deal with suits for i recovery of money, and it'is difficult to adcei-
-tain the precise intention of the legislature in subdlvxdlng suits
+under the two clauses.

‘The distinction between the two clauses, so far as smts under
this Chapter are concerned, is immaterial. ‘But it assumes an
immense importance when the other provisions of this Act are
-considered. For, outside this Chapter cl. ( x ) is nowhere sepa-
rately mentioned, and so suits under cl. ( x ) are not entitled to
“the special benefits of this' Act. Thus if a suit against an agricul-

~turist falls under el. (x ), he need not be sued where he resides,
+( 8. 11), history of the transaction cannot be entered and accounts
-oannot be taken in the manner provided by this Act ( Ss. 12 and
13 ), and the special period of limitation mentioned in 8. 72 will
mnot apply. But all these provisions will apply if the suit comes
under cl. ( w). This distinction made between the two clauses is
rather anomalous in an Act intended for the benefit of agricultur
dsts. To provide that the agriculturist should get all the benefits
{if the money-suit brought against him is of a particular nature,
bub not if it is of some other nature, seems rather illogical. But
‘however that may be, the language of the Leclsla.ture is cleu and
-the Court can only give effect to it.™?
10. Suits under cl. (w):—(1) R sued L in the Court ofthe First Class
: Sub-Judge of Satara to recover from him the sum of Rs. 176 on takingan account
vof cloth alleged to have been taken by him from R's shop at Satara for sale in
- the surrounding villages under an sgreement of sexrvice. The suit falls under
-this clauseB
(2) D sued K in the Court of the Sub-Judge of Junnar to enforce the
-payment of Rs. 87 due on a bond to secure Rs. 80. This sum of Rs. 80 consisted
-of Rs. b the value of bdajri supplied by D to K and Rs, 25interest on a previous
mortgagebond. Thissuit, being on a written engagement for the payment
-of money falls under S. 8 (w).4
_ (8) G sued K in the court of the First Class Sub-Judge at Satara to recover
. #rom him Rs. 50 as being the amount spent by him on account of K towsrds
“the worship of a family temple which was to be worshipped by G and K in

.1 Tahilram v, Maguelal, 28 S. I. R. | 3 Laxman v. Rampirabai, 1897 B.
"865=117 I, C.150=A, I. R. 1929 Sind | J. 290.
"170. 4 Dipchand v, Kashl. 1881 P. J. 116.
. 2 Essa Abdully v. Khatyabi, 38 Bom. | Dulichand v. Dhondhi, 5 Bo_m. 184=
L. R, 19, . 1880 P. J. 977, :
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#lternate years, X not having paid thé amount of his share towkrds the
worship, G had to spend the same, Neither of the parties wasan a.gncnltunsﬁ.
“Phe suit, being & suit for the recovery of money due to the plaintiffi on account
-of money paid for the defendant, falls under 8. 8 (w).1

(4) K sued B, an agriculturist, in the Court of the Second Class Subs
-Judge at Xarad to recover from him Rs, 60 which K had spent on behalf of
B towards the expenses of an idol, The suit falls under S. 8 (w) and no appeal
des from a decree in the suit.2 ' '

(5) A suit based on commission igenoy accounts falls under S. 3 (w).8

11. Suits under clause ( x )3— Under this clause come
{ i) suits for money due on contracts other than those mentioned.-
in el. ( w); (ii ) suits for rent; (iii) suits for moveable property,
.or (iv) for the value of such property, and (v) suits for dama.ges.
TThis clause like cl. (w) applies to non-agriculturists also.* " Asuit
properly falling under cl. { x ) does not cease to be so though the
question of title is incidentally decided in the suit® Cases for
redemption of & pledge fall under this clause®

Rent :—The word ‘rent’ used in this clauge . must be taken
in its ordinary acoeptance i. e. something agreed upon to be paid
in consideration of the transfer of a right” to enjoy immoveable
property. It would not include mamuli judi ( money due on
socount of Deshmukhi allowance ) payable to an Inamda.r,’ nor
would it include land revenue.?

Tllustrationse

(1) X eues K in' the Court of the First Class Sub-Tudge at Satara.io
-rodeem & gold ornament alleging that it had been pledged with the applicant
for Rs. 154. Neither of the parties is an agriculturist, This suit is of the
mature of a suit for the recovery of moveables and it falls under S, 8 (x)8 = _

{2) A, a pleader fues K to recover from him the fees due to him in &
-previous suit. The suit ié one on an implied contract and falls under ol

(x).9

. 1 Ganesh v.Krishnaji, 14 Bom, 887 6 Kaghiram v. Hirachand, 15 Bom,
+1889 P.J. 836. See thia case above | 80=1890 P.J, 139;Milkimial v.Hussein,

under * Application of this Act.” | A. L.R.1934 Sind. 65,
@ Sitaram v. Shri Khandoba, 16| 7 Narayanv. Ganga.dhat, 1888 P.J.
Bom, L. R. 766, 283,

.8 Gulam Hussain v. Patib, 25 1,0.28, 8 Sheik Gulam v. Kmshmabh, 25
* 4 See above: Application of this Act. | Bom, 244=2 Bom, L. R. 795. - k ,
& Bhidu v. Ganesh, 16 Bom. 128, 9 Rango v. Kalu, 1885 P. J. 921,
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+ 1 (8) 8 sued'R to recover from him one-fourth share in the emolumenid
teceived by R for reading Purans before & delty, he belng an owner of one-
fourth share In the watan, and having performed the service proportionately to-
his share, 'This suit is baged on an implied contract by R to pay 8 his share’
of the emoluments, and hence it falls under 8. 8 (x).1

T 4G sued B to recover from him Rs. 30 on account of rent for a certaug
piece of ;and In ‘support of his claim G relied on hls title as & mirasdar of
the land. § disputed G"s title to the land. The Sub-Judge allowed G's title;
to the land, and so allowed G's claim. Here the suit falls under S.

8 () though the question of G's titlels incidentally raised and decided in this.
cage,2

“(5) G sues C to recover money due on a ptomxssory note &nd seeks to en~
foree his charge ona car pledged by C. Thisisasulton a pledge &nd it fulls
uader 8. 8 (x) and not under 8 (w).3

12. Suits not under clauses (w) or (x):— For a suit:
to fall under either clause (w) or (z) of this section there should
be some dealing between the parties or some contractual engage-.
ment. Thls is clear from the words “written or unwritten en~.
gagement” in el (w), and the words “ contracts other tham
above” in cl. (x). So'if there is no °‘ contractual engagement ”
between the parties the suit will fall under neither of thess’
clauses, Thus a suit for land revenue does not spring from
contractual engagement and & claim in respect thereof is not one’
for rent or demages within the meaning of this section.? Simi~
larly a suit by an Inamdar of a village to recover from the
holder of certain Inam lands in the village a certain sum as
mamuli judi ( i. e. money«due on account of Deshmukhi allow-
ance ) does not fall under this section, For such an ameunt is
not; ‘payable under any written cngagement; it partakes of the
pature of & cess or tax imposed on the land; and it cannot be:
paid that the defendant agresd to pay it any more than the:
ordinary tax-payer can be said to. hnve agreed to pay & tax im=
posed upon his property by the State?

—- 13: Suits under clauses ( y ) and ( z i— Both these
clauses dea.l with suits relating to smmoveable property. Clause (v}

1 Shankarbhat v. Raghunathbha.t 4 Shaikh Gulam Jilanee v. Eashi~

1 92P J, 288, ’ nath, (1900) 25 Bom. 244$2 Bomt.
9 Shidu v. Ganesh, 16 Bom, 128 | L. R. 795. .
41891 P.J. 114. B Nerayao v. Gaugadhar, 1888 P.J.

8 Gulem Husain v, Olam D'Souza, 283.
(1928) 81 Bom, L. R, 088, - !
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deals with suité for foteclosure, possession, sale, or foreclosure and
sale of mortgaged property when. the defendant or one of the
.defendarnts is an agriculturist; and clause (z) deals with suits for
.redemption of mortgaged property when the plaintiff or one of the
plaintiffs is an agriculturist. The following rules are common to
<ases under both the clauses.

1%. Mortgaged property :— The expression mortgaged
sproperty in clauses (y) and (z) of S. 3 means only immoveable
property. It does not apply to moveable property.}

The term ‘mortgage’ is defined as.“the transfer of an interest
‘in specific immoveable property for the purpose of .securing the
-payment of money advanced or to be advanced by way of loan,
-an existing or future debt, or the performance of an engagement
-which may give rise to & pecuniary Liability.”? But the expres-
-gion mortgaged property is not used here by ‘s technical considera-
tion of what in a lawyer’s point of view constitute a mortgage-

It should be read in its ordinary popular sense

The Court under such circumstances should consider the
true intention of the parties. It must ascertain whether the pro-
perty comprised in the bond is made secunby for an existing debt.
If on a consideration of all the circumsbances the Court comes fo
the conclusion that itis amortgage, the name given by the parties
to the contract is immaterial. The questlon must be decided nok
by reference to the name by which the particular contract was
-called, but according to the true construction of the document it~
-gelf and the internal evidence it furnishes of the intention of the
parties® If the parties themselves designate the transaction as a
aorbgage, it may be assumed that they believed themselves to be
«clothed with the rights and remedies incidental thereto.

~ The words ‘ mortgaged property * in these clauses must nof
‘be taken to mean a.dmibtedly mortgaged property. . The rules laid

4

1 Kashlram v. mehand 15 Bom, | A.I. R.1934 Sind. 65. See also cages -

30, on this point given under 8. 22, )
_ . 2 8. 58 (a) Transfer of Property Act. 4 Balkrishnadas v. W. ¥, Legge,
' IV of 1882. (1899) 22 AL 149, )

: 3 Rama v, Yesu, 1836 P. J. 284 5 Tukaram v. Ramchand, 26 Bom.
¢ dollowing Mahipatrao v. Gambhirmal, | 252 = 8 Bom. L. R. 778 (F\ B.).
. 1886 P.J. 141. Milkimal v. Huseein, o :
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Bown in this Chapter apply even where the mortgage is denied”
Bl these provisions will not apply where thereis even no alle-
gation of ‘a. mortd'age, but the pla.mtxffs claim- is based on’ dlS"-
pdssession.?: S :

Yo, N

Tilustration. .
-Is :miortgaged -his lands to H. On L's death accounts were taken of thé transac—
tion and it was agreed that H should enjoy the income of the property. for a
term of 61 years at the end of which it should be restored to R -the son of, L.
Hore the transaction amounts to a mortgage a.nd R can sue for redemptmn
iindex f.he provisions of this Act.3
' 15. An ngicultunst assignee can sue under. these-
Clauses s— Under cl. (y) it is recessary that the deferdant or
one of the defendants should be an agriculburist ; and under clause
( z ) -the plaintiff or one of the plaintiffs must be an agriculturist.
But these words are nof limited to an agriculturist who is him-
self the original mortgagor or mortgagee. They would equally
apply to an assignee who is an agriculturist® It is even immate~
risl whether the orlﬁmal party to the transaction was an agricul-
turist or not® ‘It may be that certain inconveniences will arise
from the construction of the enactments we are.considering accord-
mg to their literal sense, but that is rct a reacon for our amer.d-

ing the work of the Legislature according to our notmns of

ﬁl;ness "8

Tllustration.

The land originally belonging to V was mortgaged by him t“o‘_B. , Sub-
sequently the same was sold in execution of a decree agninst V and was pur
chased by A. A sues B for redemption and claims that secounts should be
taken under S. 12 of the profits received by B. A being an agriculturist the suit
falls under this section, and he is entitled to the privileges of Ss. 12and 13.7 In
this case V also was an agriculturist. But the result would have been the same
even if V was & non-agriculturist.p P

1 Amrite v, Naru, 13 Bom.,489= } Annaji v. Bapuchand, 7 Bom, 520 =
1888 P, J. 265, 1883 P. J, a74.

. 8 Mulchand v. Ravii, 1883 P. J. [ 5 Shripati v, Sitaram, 1887 P. J
184 ; Krishnaji v, Hari, 6 Bom, L, R. | 296.
558 = 28 Bom, 635. G West J. in 7 Bom, 520° supra,

8 Ramsa v. Yesu, 1896 P. J. 284, 7 Annaji v, Bapuchand, 7 Bom. 520y
4 Dyanu v, Apa, 1883 P. J. 271; A .
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16. Mortgage in the form of sale :—The provisions of
this Chapter are applicable even to a transaction which is really
a mortgage though it is made in the form of a sale? The rules for
deciding whether a transaction is really a sale or is & mortgage i
the form of a sale, are given under S. 10 A.

17. Awards do not fall under this section :—An appli-
cation to file an award under the C. P. Code, 1908, is not a suib
within the meaning of S. 3, if it can be said tobe a suit at all. For a
suit contemplated by this Act is one in which the Court is re-
quired to do something which the Act by necessary implication
forbids in the care of an application to file a private award. It is
in truth an application to have legal effect given to a legal deci-
sion already arrived at by a judge chosen by the parties. The
result is that when a decree is passed interms of an award arriv-
ed at on arbitration out of Court, the provisions of Ss. 12, 13, 15B,
20, 71 etc. cannot be applied, because these provisions apply only
when the suit falls under S. 32 ( For a complete discussion see
notes on this subject under S. 12 and S, 15 B. ).

_ Tllustration.

A obtained a decree against G based on an award arrived at on a reference
to arbitrators without the intervention of the Court. The terms of the award
were that G should pay A Rs, 700 with interest and in case of his failure to do
80, the property mortgaged was to be sold. A applied to execute the decree ana
G prayed for instalments under 8. 15 B. The application to pass a decree in
terms of an award is not a suit under 8. 3 (y) and so G is not entitled to the
benefit of S, 15 B.3

18. The term’ suit’ includes status of parties :— For
a suit to fall under cl. (y) the defendant or one of the defendants
must be an agriculturist, and under clause { z ) the plaintiff or one
of the plaintiffs must be an agriculturist. The deseription of suit
in 8. 3 is not confined to the relief claimed in the suif, but also
includes the status of the parties, and the parties must be agricul-
turists-at the time of the suit. If a party is nob an agriculburist

1 Savant v. Bharmappa, 35 Bom. | Bom. 236 ; Hotchand v. Kishinchand,
I.. R. 604; see case under 8. 15 D, 831.C.548 = 178. L. R. 178 = AL,
2 Mobhan v. Tukaram, 21 Bom, | R. 1924 Sind 23.

63 = 1895 P. J. 435; Gangadbarv. 3 Govindrso v. Ambalal, 18 Bom.
Mahadu, 8 Bom. 20; Govindrao v. X N *
Ambalal, (1911) 13 Bom, L. R. | L-B- 35% for other cases and further

352 =385 Bom, 310; Laxzman v. Rama- discussion see Comment on 8s. 12, 18
bai, ( 1925 ) 28 Bom. L. R. 736 = 50 | and 15 B.

bl
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at the time of the suif, but becomes so subsequently, the
* guit* cannob be said to be of the nature deseribed in S. 3 and the
party cannot claim the benefit of S. 15 B! And if owing to the
absence of plea of status on the part of the defendant even where
he raises other pleas, the Court passes an ex parte decree
without examining him and the plaintif under Ss. 7 and
12, the Court must be deemed to have decided by necessary
implication that the defendant is not an agriculturist; the de-
{endant cannot in execution proceedings of such a decree plead
that he was an agriculburist at the time of the decree?

19. Suits under clause (y):— Under this clause a suit
<can be brought for the possession of mortgaged property from the
mortgagor. But the suit will not fall under this clause if
the possession is asked of leased property from the lesses even
though the relationship of mortgagor and mortgagee subsisted
between themS or if it is asked from a person who is not the
mortgagor, and an incidental reference to the morbtgage in the
plaint does not affect the question.* But the words of this clause
must not be very strictly construed. Reading this section with
S. 10A, we must conclude that it appears that the inten-
tion of the Legislature was that the nature of the suit under
clause (y) should not be determined by the frame of the plaint,
but by the allegations of the parties which, if proved, raise the
question of mortgage or no mortgage; and hence though the suit
is framed as one on a lease, if from the allegations of the parties
it is found that there is a mortgage, the suit falls under thig
clause® A suit to recover money charged on immoveabls pro-
perty falls under the specific desoription of this clause’

Illustrations.
(1) K sued H to recover possession of the property in suit, alleging that it
wag mortgaged to him by the owner N, that he was put in possession and
was wrongfully dispossesse¢ by H. Here the possession is asked from H who

1 Dewu v. Rewappa, (1922) 24 ] 6 Bom. L. R. 588, following Mulchand

_Bom. L. R. 870 = 46 Bom. 964. v. Raoji, supra,
2 Lawrence Philip & Co. v. MR.F,|. 5 Gautam v. Malhari, (1916) 18
Nagzareth, 78 1, C, 806. Bom. L, R. 247 =40 Bom. 837,
8 Mulchand v. Raoji, 1883 P. J. 6 Nurmahomed v, Ssyad, I. S, L,
184, R, 246.

4 Krishnaji v. Hari, 28 Bom. 635=
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«is not the mortgagor but a tbxrd person metely, TFhe smt does not fall undet
Chapter IX of this Aot  *
(2) M sued B ta recover from him Ra, 85 being tho value of » leass, whick
- %e bad failed to pay, and to recover possession of tha land leased out to “him.
Hera the relation bertween M and R is not of a mortgagor and mortgagee. bul
“that of lessor and lessee. The suit does not fall under 8. 8 (y).2
(3) Ganesh so0ld his lands to Gautam. On the same day "Gautam lessed
“the lands to Bapu. Bapu passed further rent notes to Gautam from time to
tima. Gautam now sues Bapu for possession of the leased property. ‘Bapu.
-alleges that the land in dispute belonged to him, but ‘was “purchased ‘benami
~in the name of Gautam because Gautam was the Sawkar who advanced the
purchase money; and that the rent notes were to secure the interest onm
the money lent. Here from the defendant’s allegation the suit appears to be
“pased on a mortgage, and though it is framed as on a.lease, it falls under S.
8(y)3
20. Suits under cl (z);— An sagriculturist-plaintif can
gue for redemption under this clause. Biit for the suit to b¢
governed by the provisions of this clause it is necessary that the
pla.mtxff should be an agreulturist, i. e. admiited or proved to be
.an agriculturist; it is not sufficient that he merely claims to hag
.one. When the Court finds that he is net an agriculturist (and
this point, if ab issue, ought to bs raised and decided ss a preli=
minary one ), the Court has no jurisdietion to proceed under thig
Chapter?

But it iz not necessary that there should be an admitted
mortgage. A suit will lie under this clause even if the mortgage is
. denied and has to be proved? But a suit will not lie nnder this
-clauss if the suit is for redemption in name only, but is in reality
somehhmg different, e. g. a suib to recover the properby of which
the rightful owner has been deprived by fraudf or, a suit pri¢
marily for the setting aside of a fraudulent deed of sale, and thad
'deing done, for the redemption of certain properties, including
those thus released from the fraudulent sale’ or if it is a suib for
*»‘ejectr'nent of a person in poésession, there being no allegation of

” 1 Xrishnaji v. Hari, 28 Bom., 635, .5 Savant v. Bharmappa, (1933) 35
2 Mulchand v, Ra.vp, 1883 P. J. [ Bom, L, R. 604, i

184, 6 Musammat Bachi v. Bxkchnnd

‘ '8 Gautam v. ) Malh&n, 18 Bom. |etc..(1910) 13 Bom, L, R.56 (P.C.). -

L.R. 247, . . _7.Chanabhai v. Ganpati, 18 Bom. I

4 Lakihman v, Ramchandta., 23 lR- 768 |
"Bom, 321=1898 P. J. 236.
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mortgag) ‘of {171t is'a "suif for redemption after setting aside @

saje-deed and-a Court’s decree whereby the mortgaged properties

were freshly mortgaged ; for, the suit contemplated by this sechotr

is'a morthage suit either sxmphclter or primarily or substa.ntmlly

, Slmxla.rly. where the ma.na.get of a joint Hmdu family first

mortgages the farmly properby and then sells the equity of:
redemptlon in the. same, one member of the Jomt family cannot

absolutely ignore the sale.and sue for redemption of the property

nndet thls seoblon

I llustrations.- .

1. R sued D to redeem certain property oclaiming that he was an agricul~
turist. The Sub-Judge held that R was not an agriculturist, and that he was
not the owner of the equity of redemption. As R was not proved tobe an agri—
caltarist, his suit cannot fall under S. 8 (a).4 :

.« 12 Phree persons, A, B and C ( members of 8 joint family ), mortgaged 500
acres of land to D and M in 1892, In 1894 B end his brother X sold 122 out of

hé 600 acres toD and M for the b&lanoe of the oonsideration of the original’
mortgage, and the mortgagors obtainied possession of the remaining land. A

and O died, :In the meanwhile D and M sold these 123 acres of land to Ko
‘Ehe heirs of A and 0 sue K to redeem their two-third share of the 122 acres of
land, as being themselves members of a joint family, snd contend that B:
and X had no right to sell the land in 1834, and so the mortgage of 1832 mush
be regarded as subsisting. Here the suit though in name for redemption is in

reality a suit to recever property of which the rightful owners have beon de~
pnved by iraud. . The suit cannot lie under S, 8 (2).6

" 8. P, the fatheto{ G mortgaged five survey numbers to. G in 1300.- Aftet
P's death in 1904 his wife sold two out of the five survey numbers to A, the son
of£Cs G, P's eon,was & minor at the timeofthat sale. G sued O in 1913 to-
redesm the mortgage made by his father praying that the sale of 1904 being
fraudulent was not binding on him. This in effect is & muit to eot aside the sals
a8 being !ruudulent, and it doesnot fall under S. 8 (2).6

4. S sued A, B and O to recover possession of certain lands, alleging that
.:they had been mortgaged by him to the father of A and B, but that the mort~
gage-debt had been satisfied by the profits of the lands. C was joined in the
suit beoause he was in possession of the land. Here the suit isa suit for redemp-

1 Sakharam v. Shripati, }6 Bom. ‘4 Laxman v. Ramochandrs, 23 Bom,
188 1891 P. J.125. : ‘821 =1898 P. J. 236.
JQ Vinaysk