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PREFACE.

THE Bibhar Tenancy Act. 1885 (Act 8 of 1885), has been
amended by the Bengal Tenancy (Amendment) Act, 1886 (Act
8 of 1886), the Devolution Act, 1920 (Act 38 of 1920), the
Bengal Tenancy (Amendment} Act, 1898 (Ben. Act 3 of 1898),
the Bengal Tenancy (Validation and Amendment) Act, 1903
(Ben. Act 1 of 1903). the Bengal Tenancy (Amendment) Act,
1907 (Ben. Act 1 of 1907), the Bihar and Orissa Public Demands
Recovery Act, 1914 (B. & O. Act 4 of 1914), the Bihar and
Orissa Decentralization Act. 1916 (B. & O. Act 3 of 1916), the
Bihar Tenancy (Amending and Validating) Act, 1920 (B. & O.
Act 9 of 1920), the Bihar Tenancy (Amendment) Act, 1934
(B. & O. Act 8 of 1934), and the Bihar Tenancy (Amendment)
Act, 1935 (B. & O. Act 7 of 1935).

In this reprint of the Act—

(1) repealed matter has been omitted, explanatory
foot-notes being inserted;

(2) the amendments made by the later Acts have been
immserted in proper places, with explanatory
foot-notes; and

(3) some further foot-notes have been added for
convenience of reference.

J. A. SAMUEL,
Deputy Secretary to Government.
The 15th July. 1935.
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Regard to be had by Civil Courts to entries in record-of-rights.
Procedure in rent-suits.
Suits for arrears of rent by co-sharer landlords.
Payment into Court of money admitted to be due to thivd person,
Payment into Court of money admitted to be due to landlord.
Provisions as to pavment of portion of money.
Court to grant receipt.
Appeals in rent.suits.
Deposit on application to set aside er paric decree.
Date from which decree for enhancement takes effect.
Relief against forfeitures.
Rights of ejected raiyats in respect of crops and land prepared for sowing.
Power for Court to fix fair rent as alternative tn ejectment.
Application to determine incidents of tenanex.

CHAPTER XIIIA,

SrMMARY PROCEDURE FOR THE RECOVERY OF RENTS UNDER THE DBIHAR axp ORIssa

158A.

1588.
159.

Pornic Demanps RecoverRy Acr. 1914,

Recovery of arrears by the certificate procedure in certain areas.

CHAPTER XIV.
SALE FOR ARREARS UNDER DECKEE.

Passing of tenure or holding sold in execution of decree.
General powers of purchaser as to avoidance of incumbrances.
Protected interests.

Meaning of *‘ incumbrance " and ** registered and notified incumbrance."’
: .
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SECTIONS.

162.
163.
164.

165.

167,

168,

169,
170),

172,
173,
174.
175.

176.

177.

178,
179.
180.
181.
182,
183.

184.

185.

186.

Applicetion for sale of tenure or holding.

Order of attachment and proclamation of sale to be issued simultaneously.

Sale of tenure or holding subject to registered and notified incumbrances
and effect thereof, )

Sale of tenure or holding with power to avoid all incumbrances, and
effect thereof.

Sale of ocenpaney-holding with power to avoid all incumbrances, and
effect thereof.

Procedure for annulling incumbrances under the foregoing sections.

Power to direct that ocevpanev-holding be dealt with under foregoing
sections as tenures.

Rules for dispozal of the vale-proceeds.

Tenure or holding tn he released from attachment only on  payment into
Court of amount of decree. with costs, or on confession of satisfac-
tion by decree-holder.

Amount. paid into Court to prevent sale to be in certain cases a mortgage,
delbt on the tenure or holding,

Inferior tenant paying into Court may deduct from rent.

Decree-holder may bid at sale: judgment-debtor may not.

Application by judgment.debtor to set aside sale.

Registration of certain instruments creating incumbrances.

Notification of incnimbrances to landlord.

Power to create incumbrances not extended.

CHAPTER XV.

CoxtracT AND CuUsToM.
Restrictions on exclusion of Aet by agreement.
Permanent mukarrari leases.
Utbandi, char and diara lands.
Saving as fo service-tenures.
Homesteads,
Saving of custom.

CHAPTER XVI.

LiMITATION.

Limitation in suits, appeals and applications in Schedule III.
Portions of the Indian Limitation Act not applicable to such suits, ete,

CHAPTER XVII,
SUPPLEMENTAL.
Penalties.

Penalties foy illegal interference with produce.
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Damages for denial of landlord’s title.

SECTIONS.

1R6A.

187.
188.
18RA.

189,

1R0A .

100,

191.
192.

193,

194,

195.

196,

Damages {or denial of landlord's title.
Agents and representatives of landlords.

Power for landlord to act through -agent.
Joint landiords to act collectively or hy eommon agent.
Procedure in suits hy joint landlords.

Rules under Act.

Power to make rules regarding procedure. powers of officers and service
of notices.

Transfer of proceedings.

Validation of certain fransfers made prior to the comniencement of this
Act.

Procedure for making, publication and confirmation of rules
Prorisions as fo temporarily-scttled districts.

Saving as toland held in a distriet not  permavently settled.
Power to alter rent in case of new as<essment of revenue,

Rights of pasturage, ete,
Rights of pasturage, forest.rights, ete.
Saring jor conditions binding on landlords,
Tenant not enabled by Aet to violate conditions binding on landlord.
Savings for special rnaciments.
Savings fwr special enactments.
Construction of Act.

Act to be read subject to Acts hereafter passed by Lieutenant-Governor
of Bengal in Council.

ScneovLk T.—REPEAL oF ENACTMENTS.
ScHEprvLE TI.—FomrMs ofF RECFIPT AND ACCODNT.

Scnepvie ITT.—LiMiratioN.



ACT 8 OF 1885.
(Tur BiH.-m TENANCY AcT, 18R3){1]
(14th March, 1885)

An Act to amend and consolidate certain enactments relating to the
Law of Landiord and Tenant within the territories under the
administration of the Lieutenant-Governor of Bengal.

Whereas it is expedient to amend and consolidate certain enactments
relating to the Liaw of Landlord and Tenant within the territories under

[1] Lecistative Parers.-—For Statement of Objects and Reasons, see Gazette of
India, 1883, Part V, p. 120; for Report of~Select Committee, erc ibid, 1884, Part ¥.
p. 25; and for Proceedings in Council, =ec ibid, 1883, Supplement, pp. 268, 831, 885, 996.
1519 and 2303: ibid, 1884, Supplement, pp. 633 and 1405; ibid, 1885, Supplement, pp. 269.
639, 743 and 776.

Yocar EXTENT.—
Portions of the Act are in force in the Sonthal Parganas.

Section 31A (1) applies only to districts or parts of districts to which it is extended
hy the Local Government hy notification in the lacal official Gazette. Tt has heen extended
to the Government Lstate Taufir Barhia in the distriet of Monghyr., see the Bihar
and Orissa Local Statutory Rules and Orders. Vol. I, Part IV.

CoMMENCEMENT.—Act 8 of 1885 was declared to come into force on the 1st November
1885, hy a notification dated the 4th Septemher, 1885--¢ce Calcutta Gazette, 9th idem,
Part T. p. 874. That notification was. however. modified as to the commencement of
re. 61 and 64 and Chapter XII hy Act 20 of 1885, s. 1, which enacted that thaose
portions of the Act should come into force on such date. not later than the 1st day
of Febroarv. 1886, as the Local Government might appoint. or, if no such date
was appointed then on the Ist Fehruary, 1886. (No such date was appointed.)
Act 20 of 1885 was repealed by the Amending Act, 1801 (12 of 1891,

OTHER ENACTMENTS CONTAINING PROVISIONS AS TO LANDLORD AND TENANT.—For a
comprehensive view of the several enactments relating to landlord and tenant. aee
the head ** Landlord and Tenant ' and cross-references therefrom, in the index
at the end of Vol. IV of the Bihar and Orissa Cnde. Other enactments on the
subjeet which are in force in Bihar and Orissa are—

(1) the Mesne Profits and Improve- printed in General Acts, 183472, Ed. 1928.

ments Act, 1855 (11 of 1855); p. 69

2) the Opinm Act. 1878 (1 of 1878). ditto, 187386, Ed. 1998,
ss. 4.5, 9. 11, 22 (cultivation of p. 111
the poppv):

(3) the Transfer of Property Act, dittn, 1873--86. Ed. 1928.
1882 (4 of 1882), Ch. V (leases p. 331.
of immovabhle property);

(4} the Cantonmentis (House-accom- dittn, 1921--1923, EA. 1928
modation) Act, 1923 (V1 of p. 202.

1923); and

(5) the Code of Civil Procedure, 1908
(5 of 1908). ss. 4 and 5 (suits
between landlord and tenant).

12
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(Secs. 1-3.)

the administration of the Lieutenant-Governor of Bengal; It is hereby
enacted as follows :—

CHAPTER 1.
PRELIMINARY.
1. () This Act may be called the ['] [Bihar] Tenancy Act, 1885.  Short title.

(2) {It shall come into force on such date(*] (hercinafter called the Commence-
commencement of this Act) as the Local Government. with the previous ™ent-
sanction of the Gorernor-General in Council, may. by notification in the
local official Guzette, appoint in this behalf.]

[31((3) Tt shall extend to the districts of Patna, Gaya. Shahabad, Local
Muzaffarpur. Saran. Champaran, Darbhanga, Bhagalpur, Monghyvr extent.
and Purnea. except uny area constituted. or deemed to have been
constituted. a municipality. under the provisions of the Bihar and Orissa
Municipal Act, 1922, or part thereof. if such avea is specified in a
notification issued 1n this behalf by the Local Government. ]

2. (D The enactments specified in Schedule 1 hereto annexed are Repeal.
repealed in the ] [districts] to which this Act extends [* * *].[f]

RICERE

[71[(2] Auy enactment or document referring to any enactment
hereby repealed shall be construed to refer to this Act or to the
corresponding portion thereof.

[71[(31] The repeal of any enactment by this Act shall not revive any
right, privilege, matter or thing not in force or existing at the com-
mencement of this Act.

3. In this Act. unless there is something vepugnant in the subject or Definitions.
context,—

(I) ** Estate "’ means land included under one entry in any of the
general registers of revenue-paying lands and revenue-free lands, pre-
pared and maintained under the law for the time being in force by the

[1] The word ' Bihar "’ was substituted for the word ** Bengal '’ by the Bihar
Tenancy (Amendment) Act, 1984 (B. & O. Act 8 of 1934), x. 2 (a).

(2] See foot-note headed ‘‘ Commencement.” ante, p. 12.

3] This sub-section was substituted for the original sub-section (8) by the
Bihar Tenancy (Amendment) Act, 1934 (B. & O. Act 8 of 1934), =. 2(b).

[#] The word ** districts * was substituted for the word ** territories '’ by ibid,
s. 3(a). ’

[6] The words ** by its own operation ** were owmitted by ihid.

e Sub-sec_tion (2) of section 2 was omitted by ibid, s. 8(b).

{7] The original sub-sections (3) and (4) were re-numbered as (2) and (8) by
ibid. ’
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Collector of a district, and includes Government khas mahals and revenue-
free lands not entered in any register;

’s

{2+ * Proprietor ’ means a person owning. whether in trust or for
s own benefit, an estate or a part of an estate;

(3 ** Tenant *” means a person who holds land under another
. person, and is. or bui for a special contract would be, liable to pay rent
_ for that land to that person;

(4) ** Landlord *’ means a person immediately under whom a tenaut
t.olds, aud includes the Government:

(5) " Rent ”’ means whatever is lawfully payable or deliverable in
money or kind by a tenant to his landlord on account of the use or occu-
pation of the land held by the tenant :

in sections 53 to 68. both inclusive, sections 72 to 75, both inclusive.
Chapter XITI. '] Chapter XIV] and Schedule IIT of this Act. " rent ™
izcludes also monev recoverable under anv enactment for the time being
in force as if it was rent;

(6) ©* Pay.” ' pavable '’ and ‘* payment.”” used with reference to
rent, include *‘ deliver.,” ** deliverable *’ and ' delivery '’;

(7) " Tenure " weans the interest of a tenure-holder or an under-
tenure-holder;

(8 ** permanent tenure ”’ weans a tenure which is heritable and
which is not held for a limited thne;

(9) ** Holding ” means a parcel or parcels of land held Ly « raiyat
and forming the subject of a separate tenancy;

[2][0) ** Village = means the area defined, surveved and recorded
as a distinet and separate village in— _

(«) the general land-revenue survey which has been made of the
[#][districts to which this Act extends}, or

(b) any survey made by the Government which may be adopted by
notification in the {*]{official] Gazette as defining villages
for the purposes of this clause in any specified area;

and, where a survey has not been made by, or under the authority
of, the Government, such area as the Collector may, with the sanction of

{1} The word and figures ‘' Chapter XIV " in clause (5) of s. 8 were inserted
by the Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 4(1).

(2] Clause (10) was substituted for the original clause (10) by ibid, s. 4(2).

(3] The words within the square brackets in clause (10) were substituted for the
words ** Province of Bengal ’ by the Bihar Tenancy (Amendment) Act, 1934 (B. & O.
Act 8 of 1934), s. 4(a).

[4] The word '* official ' was substituted for the word ** Caleutta ' by ibid,
s. 4(b).
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the Board of Revenue. by general or special order,[!] declare to constitute
a village. ]

(11) ** Agricultural year '’ means. where the Bengali year prevails,
the year commencing on the first day of Buaisukh,[*] where the Fasli or
Amli year prevails, the year commencing on the first day of Asin,[*] and.
where any other vear prevails for agricultural purposes, that year;

(12) ** Permanent Settlement '’ means the Permanent Settlement
of [ Bengal.] Bihar and Orissa, made in the year 1793;

(13) " Suaceession ™’

includes both intestate and testamentarv
auccession ;

(14) " Signed *’ includes ' marked,”” when the person making the
mark is unable to write his name; it also includes ** stamped *’ with the
name of the person referred to;

(15) " Prescribed ' means prescribed from time to time by the
Local Government by notification in the official Gazette;

(16) ** Collector > means the Collector of a district or anv other
officer appointed[*] by the Local Government to discharge any of the
functions of a Collector under this Act;

(17) ** Revenue-otticer,”” i any provision of this Act, includes any
officer whom the Local Government way appoint,[®] by name or by

virtue of his oftice, to discharge any of the functions of a Revenue-officer
under that provision;

(18) ** Registered *” means registered under any Act[®] for the time
being in force for the registration of documents.[?]

[*}] Tor a list of orders made under the last paragraph of s. 3(10), see¢ the Bihar
snd Orissa Loecal Statutory Rules and Orders, Vol. I, Pt. IV,

[2] The month of Baisahh corresponds to the last part of April and the first
part of May.

[3] The month of Adsin corresponds to the last part of September and the first
part of October.

[4] For a list of orders made under s. 3(18), see the Bihar and Orissa Local
Statutory Rules and Orders, Vol. I, Part IV.

[5] For an order made under s. 3(17), see tbid,

[8] See now the Indian Registration Act, 1908 (16 of 1908), in General Acts.
1898—1909, Ed. 1928, p. 431.

{7] Further definitions are given in following sections, namely :—

5 (** tenure-holder ™" and ** raiyat );

. 20 (* settled raiyat ');
. 26D (** stuted value ):
. 26E (** agent *");
41 (** non-occupancy-raiyat '');
. 47 {** admitted to occupation *');
49A (' complete usufructuary mortgage *°):
. 76 (** improvement ’’);
. 160 ('* protected interests '');
. 161 (" incumbrance " and ‘' registered and notified incumbrance ).

I O A A O A
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tenants.

Meaning of
‘“ tenure-
holder
and
*oraiyat.”
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(Secs.4-5.)
CHAPTER I1I.
('LASSES oF TENANTS.

4. Thiere shall be, for the purpose of this Act, the following classes
of tenants, (namely) :—

(1) tenure-holders, including under-tenure-holders,

(2) raiyats, and

(3) under-raiyats, that is to say, tenants holding, whether immedi-
ately or mediately, under raiyats;

and the following classes of raiyats, (namely) :—

(@) raiyats holding at fixed rates, which expression means raiyats
holding either at a rent fixed in perpetuity or at a rate of
rent fixed in perpetuity,

(b) occupancy-raiyats, that is to say. raiyats having a right of
occupancy in the land held by them, and

() non-occupancy-raiyats, that is to say, raiyats not having such a
right of occupancy.

§. (1) ** Tenure-holder ’ means primarily a person who has acquired
from a proprietor or from another tenure-holder a right to hold land for
the purpose of collecting rents or bringing it under cultivation by estab-
lishing tenants on it, and includes also the successors in interest of per-
sons who have acquired such a right.

(2) “* Ruiyat ’ means primarily a person who has acquired a right to
hold land for the purpose of cultivating it by himself, or by members of
his family or by hired servants, or with the aid of partners, and includes
also the successors in interest of persons who have acquired such a right.

E.rplanation.—Where a tenant of land has the right to bring it under cultivation,
he shall be deemed to liave acquired a right to hold it for the purpose of cultivation,
notwithstanding that he uses it for the purpote of gathering the produce of it or
of grazing cattle on it.

(3) A person shall not be deemed to be a raiyat unless he holds land

- either immediately under a proprietor or immediately under a tenure-

holder.

(#) In determining whether a tenant is a tenure-holder or a raiyat.
the Court shall have regard to—
(«) local custom; and
(b) the purpose for which the right of tenancy was originally
acquired. 5
(5) Where the area held by a tenant exceeds one hundred standard
bighas, the tenant shall be presumed to be a tenure-holdér until the con-
trary is shown. :
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(Secs. 6-7.)
CHAPTER 11I.
TENURE-HOLDERS.
Enhanceinent of rent.

6. Where o tenure has been held from the time of the Permanent Tenure
ASettlement, its rents shall not be liable to enhancement except on proof- - held since

Ifermanent
(@) that the landlord under whormn it is held is entitled to enhance Settlement
.. -, liable to
the rent thereof either by local custom or by the conditions o hancement
under which the tenure is held, or only in
certain

(b that the tenure-holder, by receiving reductions of his rent, cases.
otherwise than on account of a diwinution of the area of
the tenure, hus subjected himself to the payment of the
increase demanded, and that the lands are capable of
atfording it.

7. (1) Where the rent of u tenure-holder is liable to enhancement, it Limits of
may, subject tu any contract between the paities, be enhanced up to the zzflh;x::;;ex;}enb
it ot t_he customary rate payable by persons holding similar tenures in yop ec
the vicinty.

(:2) Where no sucl custowary rate exists, it way, subject as aforesaid,
be enhanced up to such limit as the Court thinks fair and equitable.

(3) In determining what is fair and equitable, the Court shall not
feave to the tenure-holder as profiv less than 10 per centum of the balance
which remains after deducting from the gross rents payable to him the
expenses of collecting them aud shall have regard to—

(«) the circumstances under which the tenure was created, for
instance, whether the land comprised in the tenure, or a
areat portion of it, was first brought under cultivation by
the agency or at the expense of the tenure-holder or his
predecessors in interest, whether any fine or premium was
paid on the creation of the tenure, and whether the tenure
was originally created at u specially low rent for the
purpose of reclamation; and

(b) the nnprovements, if any, wade by the tenure-holder or his
predecessors in interest.

(4) If the tenure-holder himself occupies any portion of the land
included in the area of his tenure, or has made a grant of any portion of
the land either rent-free or at a beuneficial rent, a fair and equitable rent
shall be calculated for that portion and included in the gross rents
aforesaid.

2 20 Leg. D,
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(Secs. 8-12.)

Power to 8. The Court may, if it thinks that an immediate increase of rent

gffﬁﬁal would produce hardship, direct that the enhancement shall be gradual;

enhance-  that is to say, that the rent shall increase yearly by degrees, for any

ment. number of years not exceeding five, until the limit of the enhancement
allowed has been reached.

gf}f:nzgse 9. When the rent of a tenure-holder has been enhanced by the Court

may not be O by contract, it shall not be again enhanced by the Court during the

glfttered for fifteen years next following the date on which it has been so enhanced.
een

years. Other incidents of tenures.
Permanent 10. A holder of a permanent tenure shall not be ejected by his land-
!tﬁll;:-not lord except on the ground that he has broken a condition on breach of

liable to  Which he is, under the terms of a contract between him and his landlord.
ejectment. liable to be ejected :

Provided that where the contract is made after the commencement of
this Act, the condition is consistent with the provisions of this Act.

T“:lnséef 11, Every permanent tenure shall, subject to the provisions of this
an rans- . .
mission of Act, be capable of being transferred and bequeathed in the same manner
permanent and to the same extent as other immovable property.

tenure.
Voluntary [}]12. (1) A transfer of a permanent tenure by sale, gift or

transfer of mortgage (other than a transfer by a sale in execution of a decree or

permanent by - 1 . . . . y . .

tenure,  + Py summary sale under any law relating to patni or other tenures) can
be made only by a registered instrument.

(2) A registering officer shall not register any instrument purporting
or operating to transfer by sale, gift or [*][usufructuary] mortgage a
permanent tenure unless there is paid to him, in addition to any fees
payable under the Act for the time being in force for the registration of
documernts, a process-fee of the prescribed amount and a fee (hereinafter
called ** the landlord’s fee ”’) of the following amount, namely :—

(o) when rent is pavable in respect of the tenure, u fee of two
per centum on the annual rent of the tenure: provided
that no such fee shall be less than one rupee or more than
one hundred rupees; and

(b) when rent is not payable in respect of the tenmre. a fee of
two rupees;

{1] As to the validation of certain transfers made under s. 12, 13, 17 or 18,
see the Bengal Tenancy (Validation and Amendment) Act, 1003 (Ben. Act 1 of
1903), s. 1; and as to payment of fees under those sections, see ibid, <. 2.

{21 This word ** usufructuary ' in s. 12(2) was inserted by the Bengul Tenancy

(Amendment) Act, 1886 (8 of 1886), s. 1.
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[!][together with the costs necessary for the transmission of the
landlord’s fee to the landlord.]

(3) When the registration of any such instrument is complete, the
registering officer shall send to the Collector the landlord’s fee, [%][the

costs necessary for the transmission of the same] and a notice of the

transfer and registration in the prescribed form, and the Collector shall
cause the fee to be [*][transmitted] to, and the notice to be served on,
the landlord [*] [named in the notice] in the prescribed manner.

[3]13. (1) When a permanent tenure is sold in execution of a decree Transfer of
other than a decree for arrears of rent due in respect thereof, [®][or f:;‘;‘;';nent
when a morigage of a permanent tenure, other than an usufructuary l;y sale in
mortgage thereof, is foreclosed,] the Court shall, before confirming the execution
sale under section 312[7] of the Code of Civil Procedure, [¥][or making °f d““":

a decree or order absolute for the foreclosure,] require the purchaser 32;::8 tfo:n
[*][or mortgagee] to pay into Court the landlord’s fee prescribed by the rent.

last foregoing section,[!*][together with the costs necessary for its trans-

mission to the landlord] and such further fee for service of notice of the

sale ["][or final foreclosure] on the landlord as may be prescribed.

(2) When the sale has been confirmed, [*][or the decree or order
absolute for the foreclosure has been made,] the Court shall send to the

[1] These words in square brackets were added to s. 12 (2) by the Bengal
Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 5 (1).

[2] The words *‘ the costs necessary for the transmission of the same *’) in
s. 12(3), were inserted by ibid, s. 5(2) (i).

(3] The word ** transmitted ** in s. 12(8) was substituted for the word ** paid *’,
by ibid, s. 5(2) (ii).

[4] The words ** named in the notice ' in s. 12(8) were inserted by ibid,
s. 5(2) (iii).

[5] As to the validation of certain transfers made under s. 12, 13, 17 or 18,
see the Bengal Tenancy (Validation and Amendment) Act, 1908 (Ben. Act 1 of
1903), s. 1; and as to payment of fees under those sections, see ibid, s. 2.

[6] The words in square brackets in s. 13(1) were inserted by the Bengal
Tenancy (Amendment) Act, 1886 (8 of 1886), s. 2(1).

[7] Act 14 of 1882 has been repealed and re.enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made
to rule 92 in Order XXI in Sch. I to that Code—see s. 158 thereof.

(8] The words in square brackets in s. 13(1) were inserted by the Bengal
Tenancy (Amendment) Act, 1886 (8 of 1886), s. 2(2).

[®*] The words ** or mortgagee '’ in s. 13(1) were inserted by ibid, s. 2(3).

[19] The words ** together with the costs necessary for its transmission to the
landlord *’, in s. 13(1), were inserted by the Bengal Tenancy (Amendment) Act,
1907 (Ben. Act 1 of 1907), s. 6(1).

. [11] The words ‘‘ or final foreclosure ™ in s. 13(1) were inserted by the Bengal
Tenancy (Amendment) Act, 1886 (8 of 1886), s. 2(4).

{12] The words in square brackets in s. 13(2) were inserted by ibid, s. 2(5).



20 The Dihar Te.na.ncy Act, 1885. [Act 8

(Secs. 14-164)

Collector the landlord’s fee, [!][the costs necessary for tlie transmission
of the same] and a notice of the sale [*][or final foreclosure] in the
prescribed form, and the Collector shall cause the fee to be [*][trans-
mitted] to, and the uotice to be served on, the landiord [(*1[named in
the notice] in the prescribed manner.

WM. (Transfer of permanent tenure by sale in execution of decree

for rent.) Rep. by the Bengal Tenancy (Amendment) Act, 1907 (Ben.

Succession
to perma.
nent -
tenute. -

Act 1 of 1907).

[*]95. When a succession to a permanent tenure takes place, the
person succeeding shall [*][within one year from the date of such
succession ] give notice of the succession to the Collector in the pres-
cribed form, und shall pay to the Collector the prescribed fee for the
service of the notice on the landlord and the landlord’s fee prescribed
by section 12, ["J{together with the costs necessary for its transmission

- to the landlord] and the Collector shall cause the landlord’s fee to be

Penalty for
failure to
give notice
of succes-
sion.

[®}[transmitted] to. and the notice to be served on, the landiord
[*][named in the notice] in the prescribed manner.

[Y][15A. (1) If the person succeeding to a permanent tenure fails
to give notice of such succession within the period specified 1 section 15
and to pay the fees und costs required by the said section to be paid,
the Collector may. on the application of the landlord of the tenure,
impose on such person a penalty not exceeding twenty-five ‘rupees.

{11 The words ** the costs necessary for the transmission of the same ', in
s. 18(2), were inserted Ly the Benyal Tenancy {Amendment) Act, 1907 (Ben. Act
1 of 1907), s. 5(2) (i). : s
[2] The words * or final foreclosure " in s. 13(2) were inserted by the Bengal
Tenancy (Amendment) Act, 1886 (8 of 1886), s. 2(6).‘ o
[3] The word ** transmitted ** in x. 13(2) was substituted for the word ** paid
by the Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1’907), 5. 5(2)'({1).
[4] The words * ‘named in the notice ™ in s, 13(2) were inserted by ibid,
5. 5(2) (iti). . '
{51 As to puyment of fves under ss. 15 and 18 to the Registrar of Mutations
under the Land Records Maintenance Act, 1895 (Ben. Act 3 of 1895), sec s. 20
of that Act. o
(6] The words ** within one year from the date of such succession ™' were
inserted by the Bihar Tenancy (Amendinent) Act, 1934 (B. &._O. Act 8 qf }‘.)-:54), s. 5.
[7] The words ** together with the costs necessary for its transmission to the
lsudlord ** in s. 15, were inserted by the Bengal Tenancy (Amendment) Act, 1907
Ben. Act 1 of 1007), s. 6(1).
( E]?For further prov)isions (as) to laudlords’ fees, see Chap. IVA, post, p. 1‘1 .
[8] The word ** transmitted ™ in s. 15, was substituted for the vyord paid
ibid, s. 6(2) (i). : .
b 'IE:’(;,TheG(w)or(d)s “ named in the notice ’, in s. 15 were inserted by ibid,

5. 6(2) (ii). o
{13] (Szction 154 was inserted by the Bihar Tenancy (Amendment) Act, 1934

(B. & O. Act 8 of 1934), s. 6.
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(2) The Collector may award any portion of such penaliy to the
landlord of the tenure as costs of the application.]

168. A person becoming entitled to a permanent tenure by succession Bar to
shall not be entitled to recover by suit, distraint or other proceeding recovery of
. . : rent,
any rent payable to him as the holder of the tenure, until:the Collector ., 4,

has received the notice, ['][fees and costs] referred to in the last notices of
foregoing section. suceession,

[2]17. Subject to the provisions of section 88, the foregomg sections Transfer of
shall apply to the transfer of, or succession to, a share in a permanent 2nd succes-

to,
tenure. s;l‘::'e -
e permanent

CHAPTER 1V. tenure,

RAIYATS HOLDING AT FIXED RATES.

[21[*1[18. A raiyat holding at a rvent, or rate of rent, ﬁxed in Incidents of

holding at
perpetuity— 6xed rates.

(@) shall be subject to the same provisions with respect to the
transfer of, and succession to, his holding as the holder
of a permanent tenure, and

(b) shall not be ejected by his landlord, except on the ground
that he has broken a condition consistent with this Act,
and on breach oi which he is, under the terms of a contract
between him and his landlord, liable to be ejected.

[*] CHAPTER IVA.

PROVISIONS AS TO TRANSFERS OF TENURES AND HOLDINGS AND I)AN[)LORD’S
' FEES.

18A. Nothing contained in any instrument of transfer to which the Saving as

landlord is not a party shall be evidence against the landlord of the men::t;

permanence, amount or fixity of rent, area, transferability or any instruments
incident of any tenure or holding referred to in such instrument. of transfer
where land-
[1] The words ** fees and costs >’ in s. 16, were substituted for the words * and lord no
fees ’, by the Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 7. party.
[2] As to the validation of transfers made under s, 17 or 18, see foot-notef5)
19, ante.
As to the forfeiture of fees deposited under ss. 12, 13, 15, 17 and 18(a), see
s. 18C, post, p. 22, and s. 189(2), pest, p. 134.
[3] As to the payment of fees under ss. 15 and 18 to the Registrar of Mutations

under the T.and Records Maintenance Act, 1895 (Den. Act 3 of 1895), see s. 20
of that Act.

"{4] Chapter IVA was inserted by the Bengal Tenancy (Amendment) Act, 1907 °
(Ben. Act 1 of 1907), 8. 8.
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18B. The acceptance by a landlord of any landlord’s fee payable
under Chapter III or Chapter IV in respect of any tenure or holding
shall not operate—

(@) as an admission as to the permanence, amount or fixity of
rent, area, transferability or any incident of such tenure
or holding, or

(b) as an express consent under section 88 to the division of such
tenure or holding, or to the distribution of the rent payable
in respect thereof.

18C. All landlord’s fees paid under Chapter III or Chapter IV

which are held in deposit on or after the commencement of the Bengal Ben. Act
Tenancy (Amendment) Act, 1907, may, unless accepted or claimed of 1907.

by the landlord within three years from such commencement or from
the date of the service of the notice prescribed in section 12, section 13
or section 15 (as the case may be), whichever is later, be forfeited to
the Government.

[*] CHAPTER V.

OCCUPANCY-RAIYATS.

General.

[21[19: (D ]Every raiyat who, immediately before the commence- Ben. Act 1
ment of this Act[3][or the Bengal Tenancy (Amendment) Act, 1907][] °of 1907.

has, by the operation of any enactment, by custom, or otherwise, a right
of occupancy in any land, shall, when this Act[3]{or the Bengal
Tenancy (Amendment) Act, 1907] comes into force, have a right of
occupancy in that land.

[*1[(2) The exclusion from the operation of this Act, b); a notification
under sub-section (3) of section 1, of any area constituted [*][or deemed
to have been constituted] a Municipality under the provisions of the

——
-

{1] Chapter V does not confer a right of occupancy in certain lands—see
s. 116, post, p. 99.

(2] The original s. 19 was re-numbered 19 (1) by the Bengal Tenancy
(Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 9(1).

[3] The words and figures *‘ or the Bengal Tenancy (Amendment) Act, 1907 ,
in s, 19, were inserted by ibid, s. 9(2).

[4] This sub-section (2) was inserted by ibid, s. 9 (8).

[%] The words ** or deemed to have been constituted ' were inserted by tha
Bihar Tenancy (Amendment) Act, 1934 (B. & O, Act 8 of 1934), s. 7(a),

Ben. Act 1
of 1907.
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B. & 0. ['][Bihar and Orissa Mumupal Act, 1922], or of any part of such area,
Act 7 of [2][* * *] shall not affect any right,

1922, obligation or liability previously acquired, incurred or accrued in
l'eference to such area.]

20. (1) Every person who, for a period of twelve years, whether Definition
wholly or partly before or after the commencement of. this Act, hasof * settled
continuously held as a raiyat land situate in any village, whether under raiyat "

a lease or otherwise, sball be deemed to have become, on the expiration
.of that period, a settled rasyat of that village
{2) A person shall be deemed, for the purposes of this section, to have

continuously held land in a village notwithstanding that the partlcular
land held by him has been different at different times.

(3) A person shall be deemed, for the purposes of this section, to
have held as a ratyat any land held as a raiyat by a person whose heir

he is.

(4) Land held by two or more co-sharers as a raiyati holding shall
be deemed, for the purposes of this section, to have been held as a raiyat
by each such co-sharer.

(5) A person shall continue to be a settled raiyat of a village as long
as he holds any land as a raiyat in that village and for one year there-
after.

(6) If a raiyat recovers possession of land under section 87, he shall
be deemed to have continued to be a settled raiyat notwithstanding his
having been out of possession more than a year.

(N If, in any proceeding under this Act, it is proved or admitted
that a person holds any land as a raiyat, it shall, as between him and the
landlord under whom he holds the land, be presumed, for the purposes of
this section, until the contrarv is proved or admitted, that he has for
twelve years continuously held that land or some part of it as a raiyat.

21. (1) Every person who is a settled raiyat of a village within the Settled

meaning of the last foregoing section shall have a right of occupancy in L‘;’ggt o
all land for the time being held by him as a raiyat in that village. ocoupancy
rights.

(2) Every person who, being a settled raiyat of a village within the
meaning of the last foregoing section, held land as a raiyat in that village

[1] The words and figures ‘* Bihar and Orissa Municipal Act, 1922 ' were substi-
tuted for the words and figures ‘‘ Bengal Municipal Act, 1884 ” by the Bihar
Tenancy (Amendment) Act, 1934 (B. & O. Act 8 of 1934), s. 7(a).

{2] The words ** or the inclusion of any area in the town of Caleutta by notifi-
cation under section 637 of the Calcutta Municipal Act, 1899 " were repealed by

ibid, s. 7(b).
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at any time between the second day of March, 1883, and the commence-
ment of this Act, shall be deemed to have acquired a right of occupancy
in that land under the law then in force; but nothing in this sub-section
shall affect any decree or order passed by a Court before the commence-
ment of this Act.

22. (1) When the immediate landlord of an occupancy-holding is
a proprietor or permanent tenure-holder, and the entire interests of the
landlord and the rasyat in the holding become united in the same person
by transfer, succession or otherwise,[*][such person shall have no right
to hold the land as a tenant, but shall hold it as a proprietor or perma-
nent tenure-holder (as the case may be)]; but nothing in this sub-section
shall prejudicially affect the rights of any third person.

() If the occupancy-right in land is transferred to a person jointly
interested in the land as proprietor or permanent tenure-holder, [*][he
shall be entitled to hold the land subject to the payment to his co-
proprietors or joint permanent tenure-holders of the shares of the rent
which may be from time to time payable to them ; and if such transferee
sub-lets the land to a third person, such third person shall be deemed to

be a tenure-holder or a raiyat, as the case may be, in respect of the
land.

Illustration.—A, a co-sharer landlord, purchases the occupancy-holding of & raiyat
X. A is entitled himself to hold the land on payment to his co-sharers of the shares
of the rent payable to them in respect of the holding. A sub-lets the land to Y,
who takes it for the purpose of establishing tenants on it; Y becomes a tenure-
holder in respect of the land. Or A sub-lets it to Z, who takes it for the purpose
of cultivating it himself; 7 hecomes a raiyat in respect of the land.]

(3) A person holding land as an ijaradar or farmer of rents shall not,
while so holding, acquire. [*]{by purchase or otherwise], a right of
occupancy in any land comprised in his #jdra or farm.

Explanation.—A person having a right of occupancy in land does not lose

it by subsequently becoming jointly iunterested in the land as proprietor or
rermanent tenure-holder, or by subsequently holding the land in ijara or farm.

[*1[23. (1) When a raiyat has a right of occupancy in respect of any

land, he may use the land in any manner which does not materially

impair the value of the land or render it unfit for the purposes of the
tenancy.

[1] These words in square brackets in s. 22 (I) were substituted for the words
** the occupancy-right shall cease to exist,”” by the Bengal Tenancy (Amendment)
Act, 1907 (Ten. Aet 1 of 1907), s. 10 (a).

[2] The portion of s. 22 (2) which is printed in square brackets on this page
wag substituted for the words ‘* it shall cease to exist; but nothing in this sub-
section shall prejudicially affect the rights of any third person,” by ibid s. 10(b).

[3] These words in sqnare brackets in s. 22 (3) were inserted by ibid, s. 10(¢).

[*] This section was substituted for the original s. 23 by the Bihar Tenancy
(Amendment) Act, 1934 (B, & O. Act 8 of 1934), s. 8. :
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(2) The following shall not be deemed to impair the value of the
land materially or to render it unfit for the purposes of the tenancy,
namely :-—

(a) the manufacture of bricks and tiles for the domestic or agri-
cultural purposes of the raiyat and his family;

(b) the excavation of tanks or the digging of wells intended
to provide a supply of water for drinking or other domestic
purposes of the ratyat and his family; and

(¢) the erection of buildings for the domestic or agricultural
purposes of the raiyat and his family. .

(3) If an occupancy-raiyat, who pays for his holding rent in any
of the ways specified in sub-section (1) of section 4(, excavates a tank
on such holding for any purpose mentioned in clause (b) of sub-section (2)
the landlord and the raiyat shall be entitled to equal shares in ‘the

produce of such tank :

Provided that this section shall not affect the landlord’s right in
jalkar other than in the tanks excavated by a tenant on his holding for
which he pavs rent in cash.]

[1][23A. Notwithstanding anything contained in section 23. when Rights of
a raiyat has a right of occupancy in respect of any land— occupanoy-
raiyat in
{a) if the rent of such land is paid in cash, or if such land is trees.
part of a rent-free holding, the raiyat may.

(f) plant trees and bamboos on such land and cut, cut
down and appropriate the same,

(it) cut, cut down and appropriate any trees or bamboos
standing on such land,

(i#) appropriate the flowers, fruits and other products
of any trees or bamboos standing on such land;

(b) if the rent of such land is paid in any of the ways specified
in sub-section (I) of section 40, the landlord and the raiyat
shall have equal shares in the timber and in the flowers,
fruits and other products of all trees or bamboos growing
on such land whether planted before or after the commence-

f&t&s (Z', ment of the Bihar Tenancy (Amendment) Act, 1984, but
1934, the ratyat shall not be entitled to plant any tree or bamboo

on such land without the consent of the landlord, and neither
the raiyat nor the landlord shall, without the consent of

(11 8. 25A was inserted by the Bihar Tenancy (Amendment) Act, 1934
(B. & O. Act 8 of 1934), 5. 9. g
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the other, be entitled to cut down or appropriate any
such tree or bamboo :

Provided that if there is a specific entry in the latest record-of-
rights regarding any tree or bamboo which was standing on
any land specified in clause (a) or clause (b) before the date
of the final publication of such record-of-rights, the rights
of the landlord and the raiyat in such tree or bamboo shall
be in accordance with such entry or with any decision of
a (ivil Court affecting such entry.]

Obligation 24. An occupancy-raiyat shall pay rent for his holding at fair and
of raiyat  equitable rates.
to pay rent.

Protecti 25. An occupancy-raiyat shall not be ejected by his landlord from
fr;om z:,?: his holding, except in execution of a decree for ejectment passed on the

tion except ground—
on specified

grounds. (a) that he has used the land comprised in his holding in a manner
which renders it unfit for the purposes of the tenancy, or

(b) that he has broken a condition consistent with the provisions
of this Act, and on breach of which he is, under the terms
of a contract between himself and his landlord, liable o be
ejected.

36&?}33@"_ 26. If a raiyat dies intestate in respect of a right of occupancy, it

pancy right shall, subject to any custom to the contrary, descend in the same manner

on death.  ag other immovable property : provided that, in any case in which under
the law of inheritance to which the raiyat is subject his other property
goes to the Crown, his right of occupancy shall be extinguished.

Transfer of [*]126A. The provisions of sections 26B to 26M and section 26P

;ctigpancy- shall apply to all transfers of occupancy-holdings or portions thereof,
olding

with together with the occupancy-rights therein, made by sale, exchange,
occupancy- gift or will, after the date of the commencement of the Bihar Tenancy f &801
right. {Amendment) Act, 1934. oo °

1934.
Power to [*]26B. (1) An occupancy-raiyat shall have power to transfer his

transfer  occupancy-holding or any portion thereof, together with the right of
gg&g‘;ﬂcy occupancy therein, by sale, exchange, gift or will, but, except as
’ provided in sub-section (2), no such transfer shall be valid against the
landlord unless he has given, or is deemed under section 26F to have

given, his consent thereto.

[1] Sections 26A to 26P were inserted by the Bihar Tenancy (Amendment) Act,
1934 (B. & O. Act 8 of 1934), s. 10.
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(2) When an occupancy-holding or portion thereof is transferred by Transfer by
gift or will to the husband or wife of the donor or testator or to a son 8‘f‘5h°" l‘;:xlxld
adopted under the Hindu law or to a relation by consanguinity within 3:,’““; or
three degrees of such testator or donor, and when the transferee has other close
served a notice on the landlord in the prescribed form and cntaining ™™
the prescribed particulars, such transfer shall be valid against the land-

lord, who shall be deemed to have given his consent thereto.

(3) When a portion of a holding has been transferred under sub- Distribution
section (2) the landlord may, within six months of the service of the ‘;f‘s’::f)fm
notice referred to in sub-section (2), apply to the Collector for an order yranster by
varying the distribution of the rent of the holding as set forth in the gift or will
instrument of transfer, or, if there is no such instrument, in the said ,t"h‘,‘;’b‘“‘l
notice, and the Collector may, if he considers that such distribution is g:h:: :1:;
inequitable, after hearing the parties and making such inquiry as he relation.
thinks fit, pass an order distributing the rent of the original holding
between the portion transferred and the portion retained by the trans-

feror, in such manner as he considers fair and equitable.

[1][268C. (1) A transfer of an occupancy-holding or portion thereof Compulsory
otherwise than by will or sale in execution of a decree or of a certificate registration
filed under the Bihar and Orissa Public Demands Recovery Act, 1914, :fa:‘?::';.'

can be made only by a registered instrument :

Provided that nothing in this sub-section shall apply to an oral
gift made by a Muhammadan.

(2) The registering officer shall not accept for registration an
instrument transferring by sale, exchange or gift,—

(a) one or more occupancy-holdings or portions thereof,—unless
the value of each holding or portion transferred is separately
stated in the instrument,

(b) a portion of an occupancy-holding,—unless the rent payable
to the landlord for the portion so transferred, as seffled
between the transferor and the transferee, is stated in the
instrument.

['][28D. (1) Except in the cases referred to in sub-section (2) of Landlord's
section 26B, when an occupancy-holding or portion thereof is transferred transfer fec.

by sale, exchange, gift or will, the landlord shall be entitled to receive

from the transferee, as a condition of his consent to the transfer, a fee
hereinafter called the landlord’s transfer fee.

[*] Sections 26A to 26P were inserted by the Bihar Tenancy (Amendment) Act,
1934 (B. & O. Act 8 of 1934), s. 10.
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(2) (@) The landlord’s transfer fee shall be, in the case of a transfer
by sale, gift or will, a sum equal to eight per centum, and in the case
of a transfer by exchange, a sum equal to four per centum, of the value
of the holding or portion transferred. .

(b) 1‘?or the purposes of this section, the value of a holding or portion
thereof which is transferred shall, subject to any orders passed by the
Collector under clause (¢) of sub-section (3) of section 26E or clause (a)
of sub-section (2) of section 26J, be—

(1) in the case of a transfer by sale,—the consideration as set
forth in the instrument of transfer;

(#) in the case of a transfer by exchange,—~the value of the
holdings or portions exchanged as set forth in the instru-
ment of transfer, in addition to any consideration given
for the exchange;

Ezxplanation.—A and B exchange portions of their holdings. The
area of land transferred by A to B is one acre valued at
Rs. 150, and the area transferred by B to A is two acres
valued at Rs. 2560. A, on account of this difference in area,
pays to B Rs. 100.

The landlord’s transfer fee payable by A to the landlord of the
portion of the holding transferred to A will be—

four per centum of the value of the two acres transferred
to A, as set forth in the instrument of transfer, that
is to say Rs. 10.

The landlord’s transfer fee payable by B to the landlord of the
portion of the holding transferred to B will be—

four per centum of the value of the one acre transferred
- to B, that is to say Rs. 6, and

four per centum of the sum of Rs. 100 which A paid to B;

(#1i) in the case of a transfer by gift, other than an oral gift made
by a Muhammadan,—the value of the holding or portion
given, as set forth in the instrument of transfer;

(iv) in the case of a transfer by oral gift made by a Muham-
madan,—the value of the holding or portion given as stated
by the donor, or if the donor has failed to make such
statemaent, by the donee; and
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(v) in the case of a transfer by will—the value of the holding
or portion bequeathed as determined by the Court for the
purposes of the stamp duty payable for the grant of probate
or letters of administration.

. (¢) The value of the holding or portion transferred, as described in Stated.
sub-clauses (3) to (v) of clause (b) is hereinafter referred to as the stated value.
value.

['][26E. (1) (¢) The lundlord’s transfer fee may be paid to the Payment of

i i landlord’s
landlord or deposited with the Collector. e e o

. : _ to the land-
(b) 1If the transferee desires to pay the landlord’s transfer fee to ;ord,or its
. . - eposit with
the landlord, he shall A Colloos
tor.
(i) where only one collection of rent is made, pay the whole of

such fee to the landlord or his agent,

(ii) where separate collections of rent are made by individual
co-sharer landlords or groups of co-sharer landlords, pay to
each such individual co-sharer or his agent, or to the co-
sharer who collects the rent for each such group or io his
agent, a share of the landlord’s transfer fee proportionate
to the share of the rent collected by each such individual
or each such group.

() In this section and in section 26F', ‘‘ agent ’’ means a person
specially authorised by the landlord, including the land-
lord himself, to receive landlord's transfer fees, when such
authorisation has been notified in the prescribed mannmer,
or when such notification has not been made, the person
who collects the rent.

(¢) If the traunsferee desires to deposit the landlord’s transfer fee
with the Collector, he shall together with such fee deposit with the
Collector the costs necessary for the transmission of the same to the
landlord; the prescribed process-fee for service of the notice on the land-
lord, and a statement in the prescribed form with particulars of the
land transferred, the area thereof, the rent thereof, the stated value
thereof, the amount of the landlord’s transfer fee, the name of the
landlord or landlords mentioned in the last rent receipt given in respect
of the rent of the holding or, if no such mention has been made, the
name of a person whom the transferee believes to be a landlord of the
Pplding and such other particulars as may be prescribed.

.. [1] Bections 26A to 26P were inserted by the Bibar Tenancy (Amendment) Act,
1934 (B. & O, Act 8 of 1934), 8. 10,
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Procedure (2) If the transferee has not paid the landlord’s transfer fee to the

when'the  landlord or deposited the same with the Collector within six months
transferee from—

fails to

&*:ﬁ;}s (a) the date of the registration of the instrument of transfer,—in

transfer fee the case of a transfer by sale, exchange or gift, other than

either to the an oral gift made by a Muhammadan,

:ﬂfiﬁi (b} the date of the gift,— in the case of a transfer by an oral gift

Collector. made by a Muhammadan,

Application

to the Col- (¢) the date of the grant of probate or letters of administration,—

ll"a‘:ltgfolr’g" the in the case of a transfer by will,
the landlord may apply to the Collector for an order determining the
amount payable as landlord’s transfer fee and requiring the transferee
to pay the same into Court, and, in the case of the transfer of a portion
of a holding, for a further order varying the distribution of the rent of
the holding as settled between the transferor and the transferee :

Provided that if the landlord fails to make such an application he
shall not by reason of such failure be deemed to have given his consent
to the transfer.

(3) On receipt of such an application, the Collector shall serve a
notice on the landlord, the transferor and the transferee, and after hearing
the parties and holding such inquiry, as he thinks fit, may,—

(a) if he is satisfied that the landlord had no good and sufficient
reason for making the application, reject the application ;
Collector's (b) if he is satisfied that the landlord’s transfer fee has not been
orders on paid to the landlord, order the transferee to pay the land-
:{fnf’l’f’hca' lord’s transfer fee to the landlord or into Court within a

Orders specified time; -
;}:;zfent of (¢) if he is satisfied that the stated value of the holding or portion
the Jand- transferred is below its market value, determine the market
lord’s value of such holding or portion, and order the transferee
::2“““ to pay to the landlord or deposit into Court as the landlord’s
- transfer fee within a specified time a sum equal o eight
per centum, in the case of a transfer by sale, gift or will,
or four per centum, in the case of a transfer by exchange,
of the market value, as so determined by him, of the

holding or portion;

Penalty. (d) if he is satisfied that the transferee has wilfully neglected to

pay the landlord’s transfer fee, or has wilfully understated
the value of the holding or portion transferred with a view
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to reducing the amount of landlord’s transfer fee, order the
transferee to pay to the landlord or into Court as penalty,
within such time as may be specified in the order, a further
sum equal to the sum ordered to be paid as landlord’s
transfer fee :

Provided that not more than one penalty shall be imposed under
this clause on any transferee; and

(e) in the case of a transfer of a portion of a holding, pass an order Orders dis-
varying the distribution of the rent of the holding as stated bributing
in the instrument of transfer or, if there is no instrument """
of transfer, as settled between the transferor and transferee.

(4) Any sum paid into Court by a transferee as landlord’s transfer
fee or as penalty in accordance with an order under sub-section (3) shall
be paid by the Collector or sent by him by money-order—

(@) if only one application has been made—to the applicant,

(b) if more than one application has been made—to the person
whom the Collector decides to be entitled to receive it.

[*][26F. (1) If the landlord’s transfer fee is paid in accordance with gge. of
the provisions of clause (b) of sub-section (1) of section 26E and the payment of
landlord or his agent or each individual co-sharer or his agent who L’::ﬁls‘;'d"f‘
collects rent separately, or each co-sharer or his agent who collects rent ;, 1,,,3'_ o
for a group of co-sharer landlords, as the case may be, accepts payment lord,—
thereof, every person claiming an interest as landlord in the holding!andlord’s
or portion transferred shall on such acceptance be deemed to have given consent.
his consent to the transfer and, in the case of a transfer of a portion of
s holding, to have accepted the distribution of the rent of the holding
as settled between the transferor and the transferee before or at the time
of such acceptance of payment of the landlord’s transfer fee.

(2) It the transferee deposits the landlord’s transfer fee with the Effect of
Collector under clause (c) of sub-section (1) of section 26E, the Collector pa;;:ezt of
shall grant the transferee a receipt for the same in the prescribed form, landiord's
and every person claiming an interest as landlord in the holding or transfer fee

. . . to Collecto
portion transferred shall be deemed to have given his consent to the Collec;tz(r:t;
transfer on the date on which such receipt is granted : give receipt

to trans-

- Provided that nothing in this sub-section shall affect the right of feree—

the landlord to make an application under sub-section (1) of section 26H. lﬂl:::lgg'ﬂ
o .

(3) If an application is made under sub-section (2) of section 26E,
every person claiming an interest as landlord in the holding or portion
sferred shall be deemed to have given his consent to the transfer

ions 26A to 26P were inserted by the Bihar Tenancy (Amendment) Act,
0. Act 8 of 1934), s. 10, h
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on the date on which the Collector passes orders on such application
under sub-section (3) of section 26E.

Collector to ['][26G. (1) After the Collector has granted a receipt under sub-

“:n""hnnggﬁ section (2) of section 26F, he shall serve in the prescribed manner a
" notice in the prescribed form containing the particulars referred to in
clause (¢) of sub-section (1) of section 26E,—

(a) on the landlord named in the statement mentioned in clause (¢)
of sub-section (1) of section 26E, or if more than one land-
lord is namned in such statement, on one of such landlords,
and

(b) at the village-office of the landlord or, if there is no such office
in the village in which the holding is situate, at some
conspicuous place in such village.

Collector to (2) The Collector shall in each month publish lists in the prescribed
publish lists form of all receipts granted by him during the preceding month under

g::t‘:lipt sub-section (2) of section 26F by posting a copy of such list at the office
" of the Sub-Registrar within whose sub-district the holding or portion
gl 13 . g m .
transferred is situate and at the office of the Sub-Divisional Officer within
whose jurisdiction such holding or portion is situate.
Application [1][26H. (1) The landlord of any holding or portion which is men-

f;f P‘Jﬂ?:n*' tioned in any list posted under sub-section (2) of section 26G, may—
(a) at any time after the date of the:posting of such kst, apply

to the Collector for payment to him of the sum deposited

as the landlord’s transfer fee in respect of the transfer of

such holding or portion,

(b) ut any time within six months from the date of the posting
of such list, apply in one and the same application for the
payment to him of the sum deposited as landlord’s transfer
fee and for an order declaring—

(1) that the stated value of the land transferred is below
its market-value, and

(#1) in the case of a transfer of a portion of a holding,

that the distribution of the rent of the holding

as set forth in the instrument of transfer or, if

there is no such instrument, in the notice referred

to in sub-section (1) of section 26@, is inequitable.

(2) Every application under sub-section (1) shall be in the prescribed

form and shall, notwithstanding anything contained in the Court-fees
Act, 1870, bear such stamp as the Local Government may from time?7 of 1870,

[1] Sections 26A to 26P were inserted by, the Bihar Tenancy (Amendment) Act.
1934 (B. & O. Act 8 of 1834), a. 10.
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to time prescribe by notification in the local official Gazette in respect
of applications under clause (a) or clause (b) of the said sub-section ().

['1[261. (1) If no application for payment of any sum deposited Procedurs to
with the Collector as laudlord’s transfer fee in respect of the transfer of l{f ollowed
a holding or portion thereof is made within six months from the date Collestor
of the posting under sub-section (2) of section 26G of a list in which the when no
holding or portion transferred is mentioned, the Collector shall pay, or _,:ff:;::gm
send ruch sum by money-order, to the person in whose favour siich sum er when
was deposited. the only

applicant
is the land.
lord in
whose
favour the
sum; was
deposited.

(2) If the only application made for payment of any such sum is
made by the person in whose favour such sum was deposited, and if
such application does not seek an order under clause (b) of sub-section (1)
of section 26H, the Collector shall at the expiration of six months from
the date of the posting of the list referred to in sub-section (1), pay or

send such sum by money-order to the person making such application.

[(*]1[26d. (1) If more than ome application under clause (a) of sub-Hearing of
section (I) of section 26H, has heen received, applications.

or if one such application has been received from any person other
than the person in whose favour the sum was deposited,

or if one or more applications have been received under clause (b)
of the said sub-section including an application from the person in whose
favour a sum has been deposited as landlord’s transfer fee,

the Collector shall serve a notice on the applicant, the transferor,
the transferee and the person in whose favour such sum bas been
deposited. -

(2) After hearing the parties and holding such inquiry as he thinks
fit, the Collector

(0) shall,"if he is satisfied that the stated value of the holding or Order of
portion transferred is below its market-value, determine the payment of
market-value of such holding or portion, and order the :?1:;%‘::1; of

transferee to pay to the landlord or into Court, within landlord’s
a specified time, as part of the landlord’s transfer fee, a transfer fee.
sum equal to the difference between the sum already
deposited by the transferee and a sum equal to eight per
centum, or, in the case of an exchange, four per centum,

[%] Sections 26A to 26P were inserted by the Bibar Tenancy (Amendment) Act
1984 (B. & O. Act 8 of 1934), s. 10. o nancy ment) Act,
’ * 20 Leg. D.
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of the market-value of such holding or portion as so
determined by him,

‘(b) may, if be is satisfied that the value of the holding or portion
has been wilfully understated with a view to reducing the
amount of the landlord’s transfer fee, order the transferee
to pay fo the landlord or into Court as penalty, within a
specified time, a further sum equal to the landlord’s
transfer fee as determined by him under clause (a),

(e) shall, in the case of a transfer of a portion of a holding, if he
. is satisfied that the distribution of the rent, as set forth
in the instrument of transfer or, if there is no such instru-
ment, in the notice referred to in sub-section (1) of section
26G, is inequitable, pass an order distributing the rent of .
the original holding between the portion transferred and
the portion retained by the transferor, in such manner as
he considers fair and equitable, and

(d) shall, if the right to receive the landlord’s transfer fee is not
disputed, pay the landlord’s transfer fee to the person who
has applied for it.

(3) If the right to receive the landlord’s transfer fee is disputed, the
Collector shall, in a summary proceeding, decide who is entitléd to receive
the landlord’s transfer fee, and shall pay or send the same by money-order
to the person whom he decides to be entitled to receive it.

(4) The Collector shall hear all applications in respect of the same
transfer in a single proceeding, and shall in such proceedings hear any
application which has been filed after six months from the date of the

posting of a list under sub-section (2) of section 26G, but before the
date of the hearing.

[*][26K. If any sum sent as landlord’s transfer fee by the Collector
to any person is returned undelivered. the Collector shall deposit such
sum in the treasury. Any person may apply for payment to him of such
sum at any time within twelve years of the date on which it is returned
undelivered and the Collector shall deal with any such application in
the prescribed manner. If no such application for payment has been
made within the aforesaid period of twelve years, the Collector shall
dispose of such sum in the prescribed manner.

[*1[26L. (1) If ‘an application under c¢lause (@) of sub-section (1) of
section 26H is presented after the landlord’s transfer fee has been paid
to any person by the Collector under section 261 or section 267, such
application shall be summarily rejected.

[1] Sections 26A to 26P were inserted by

the Bihar T A t
1034 (B. & O. Ach B of 1988, 5. 10, ar Tenancy (Amendment) Act,
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(2) If no application for an order under sub-claywe (ii)- of clause (b)
of sub-section (1) of section 26H is made, the landlord of 'the,holding
or portion transferred shall be deeied to have accepted,the distribution
of the rent of the holding as stated in the instrument of transfer or s
settled between the transferor and the transferee. .

[t ][26". (1) When the holding of an occupancy-raiyat or a portion Sale of

thereof is-sold in execution of a decree or of a certificate filed under the i’l‘(’)‘;(‘l‘f:“y‘
} & 0. Act Bihar and Orissa Public Demands Recovery Act, 1914, other than a executlgo:zn of
"of 1914, decree or certificate for arrears of rent due in respect of the holding, decree or
the Court or the Certificate Officer concerned, notwithstanding the pro: cértificate.
visions of rule 92 of Qrder XXI of the Code of Civil Procedure, 1908,
or anything contained in the Bihar and Orissa Public Demands Recovery
B. & 0. At Act, 1914, shall not confirm the sale unless the auction-purchaser files-
4ot 1914 4 notice giving particulars of the sale in the prescribed form, and deposits

for payment to the landlord a sum equal to eight per centum of the

purchase-money, the cost of transmitting the said sum to the landlord

and process-fee for service of the notice on the landlord.

5 of 1908.

(2) If the auction-purchaser complies with the requirements of sub- -
section (1), the Court or Certificate Officef concerned shall, on confir-
mation of the sale, send to the person mentioned as landlord in the
notice filed by the auction-purchaser the sum deposited by him for pay-
ment to the landlord, and a copy of the said notice.

(3) Where a portion of an occupancy-holding is sold under this sec-
tion, the landlord of the holding or the transferor or the transferee may,
unless they have already agreed to a distribution of the rent, within six
amonths from the date of the confirmation of the sale, apply to the Collec-
“tor for an order distributing the rent of the holding, and the Collector
shall deal with such application as if it were an application for an order
under sub-clause (it) of clause (b) of sub-section (1) of section 26H, and
any order passed by the Collector shall take etfect from the date of
the sale. :

. ['][268N. Every person claiming an interest as landlord in any hold- Landlord’s

ing or portion thereof shall be deemed to have given his comsent to °ousent
deemed

every transfer of sich holding or portion by sale, exchange, gift or will {5 have
made before the first day of Januaryy 1923, and, in the case of the been given

transfer of a portion of a holding, to have accepted the distribution of % t":m‘f‘"‘
occu-

the rent of the holding as stated in the instrument of transfer, or if 2 pancy-

there is no such nmtrument “as settled between the transferor and the holding
transferee. made before
1st January
[1] Sections 26A to 26P were inserted by the Bihar Tenancy (Amendment) Act, 1928,
1984 (B. & O. Act 8 of 1934), s. 10,
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[*1{260. (1) If any occupancy-holding or portion thereof was trans-

occupancy- ferred by sale, (other than a sale in execution of a rent-decree) exchange,
holdings ot or will on or after the first day of January, 1923, and before the

made after

1st January date of the commencement of the Bihar Tenancy (Amendment) Act, b & O.
1928 and 1934, -the transferee of such holding or portion, or, if such holding or

befare date
of com--

. portion . was transferred more than once during the said period, the

mencement transferee to whom such holding or portion was last transferred, may,
of Bihar  in accordance with the provisions of sub-section (1) of section 26E, pay
Tenanoy  {g:the landlord or deposit with the Collector—

(Amend-
ment) Ach, .
1084—
transferee
may pay
the land-
lord's
transfer

feo to ~
landlord or
depositb it
with
Collector.
Amount of
Jandlord's
transfer fes.

Explanation
of land-
lord’s
transfer

fee payable
in cases of
exchange.

(¢) in the case of a transfer by sale— six per centum of the con-
sideration given for the transfer;

(i) in the case of a transfer by exchange—three per centum of
the total sum arrived at by adding the market-value of the
holdings or portions transferred to any other consideration
given for the exchange;

Ezplanation.—A and B exchange portions of their holdings. The
area of land transferred by A to B is one acre, valued at
Rs. 150, and the area transferred by B to A is two acres,
valued at Rs. 250. A, on account of this difference in
ares, pays to B Rs. 100.

The landlord’s transfer fee payable by A to the landlord of the
portion of the holding transferred to A will be—
three per centum of the value of the two acres transferred
to A, as set forth in the instrument of transfer,
that is to say Rs. 7-8-0.
The landlord’s transfer fee payable by B to the landlord of the
portion of the holding transferred to B will be—
three per cemtum of the value of one acre transferred
to B, that is to say Rs. 4-8-0, and
three per centum of the sum of Rs. 100 which A paid
to B.

[1] Secs. 26A to 26P were inserted by the Bihar Tenancy (Amendment) Act,

1934 (B. & O. Act 8 of 1984), s. 10.

Act 8
of 1984.



of 1885.] The Bihar Tenancy Act, 1885. 87

(Sec. 260.)

(#1) in the case of a transfer by gift, other than an oral gift made
by a Mubammadan—six per centum of the value of the
holding or portion given;

(#v) in the case of a transfer by oral gift made by a Muham-
madan—six per centum of the value of the holding or
portion given as stated by the donor or, if the donor has
failed to make such statement, by the donee;

(v) in the case of a transfer by will—six per centum of the value
of the holding or portion bequeathed as determined by the
Court for the purposes of the stamp duty payable for the
grant of probate or letters of administration.

(2) The Collector shall grant a receipt in the prescribed form for Cohector to *
every sum deposited under sub-section (I). T
meoe;pt for
deposits.
(3) The consent of every person claiming an interest as landlord y . 4\ .
in the holding or portion transferred shall be deemed to have been given consent. *
to the transfer—
(a) if the landlord’s transfer fee is paid in accordance with the <
provisions of clause (b) of sub-section (1) of section 26E—
on such acceptance;
(b) if the landlord’s transfer fee is deposited with the Collector
in accordance with the provisions of clause (¢) of sub-
section (I) of section 26E—on the date on which the
receipt for the same is granted by the Collector.
(4) (a) In the case of a transfer of a portion of a holding, the land- Distribution
lord may, if he has not accepted the distribution of the rent of the holding of rent.
as settled between the transferor and the transferee, within three months
of the date of the postmg under sub-section (2) of section 26G of g list
in which such holding is mentioned, apply for an order varying the
distribution of the rent of the holding as so settled.

(b) On receipt of such an application the Collector shall serve a
notice on the landlord, the transferor and the transferee of the date on
which he intends to hear the application, and after hearmg the parties
and holding such inquiry as he thinks fit shall, if he is satisfied that the
distribution of rent as settled between the transferor and the transferee
is inequitable,~pass an order varymg the distribution of the rent of the
holding as so settled.

(5) The following provisions shall as far as may be, apply to
deposits made and receipts granted under this section as if such deposits
and receipts were respectively made and granted under section 26E
and section 26F, namely, section 26G, clause (a) of sub-section (I) and
sub-section (2) of section 26H, section 261, section 26J, except clauses
(a), (b) and (¢), section 26K, and sub-section (1) of section 26L..



B.&O.
Act 8 of
1934,
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[1]{26P. (1) Any sum which a transferee is liable to pay into Court Sums
in accordance with an order passed by the Collector shall be recoverable r::(’v:l';;l;l‘
from such transferee as a public demand payable to the Collector, and de£mds.
the holding or portion in respect of the transfer of which such sum is :
payable, shall be liable to be sold in execution of a certificate filed by
the Certificate Officer in respect of such demand, and the proceeds of

such sale shall, after deduction of any amount due for arrears of rent

in respect of the holding or portion sold, be applied firstly to the payment
of such sum.

(2) An order passed by the Collector under sub-section (3) of section Time from

26B, or under clause (e} of sub-section (3) of section 26E, or under which
orders dis

-clause (¢) of sub-section (?) of section 26J or under clause (b) of sub- tributing

section (4) of section 260 shall, unless the Collector for reasons to be rent shall
recorded in writing otherwise directs, take effect— take effect.

(1) in the case of a transfer by sale, exchange or gift, other than
an oral gift made by a Muhammadan,—from the date of
the instrument of transfer or, in the case of a transfer
made after the first day of January 1923, and before the
"date of the commencement of the Bihar Tenancy (Amend-
ment) Act, 1934, if there is no instrument of transfer,—
from the date on which the transaction was completed,

_ (4i) in the case of a transfer by oral gift made by a Muham-
. < madan,—from the date of the gift, and

(#i7) in the case of a transfer by will,—from the date of the grant
of probate or letters of admimstration.

{8) The Collector shall have power to award costs to any party to Costs.
any proceeding under sections 26F to 260, and any sum so payable as
costs shall be recoverable as a public demand payable to the Collector.

(4) Any order of the Collector passed under sub-section (3) of sec- Collector's
tion 268 or under sections 26F and 26J or under sub-section (4) of orders to he
section 260 read with section 26J, or under sub-section (3) of section nal.
26M, shall be final and shall not be questioned in any Civil Court :

Provided that if such an order is passed by a Deputy Collector
exercising the powers of a Collector. an appeal shall lie to the Collector,
and the Collector’s decision on such appeal shall be final :

Piovided further that nothing in this section shall prevent any
person entitled to receive any sum paid by the Collector under sections

96E, 261 or 267, or 260 read with sections 26 and 267, from recovering

the same in the Civil Court from the person to whom it was paid.

[1] Sections 26A to 26P were inserted by the Bibar Tenancy (Amendme;-t)
Act, 1934 (B. & O. Act 8 of 1934), s. 10.
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(5) Every order of the Collector mentioned in sub-section (4) shall
be deemed to be an order passed in the discharge of his judicial duty
within the meaning of the Judiéial Officers’- Prote(tlon Act, 1850.]1

Enhancement of rent.

27. The rent for the time being payable by an occupancy-raiyat presump.

shall be presumed to be fair and equitable until the, contrary is proved. :i{m ::d to
» ) arr

equitable

rent.

28. Where an occupancy-raiyat pays his rent in money, his rent Restriction

shall not be enbanced except as provided by this Act. v mo::h:fn“’

money-
rents.

29. The money-rent of an occupancy-raiyat may be enbanced by Enhance-

contract, subject to the following conditions :— ment of
. . ., rent by
(a) the contract must be in writing and registered; contract.

(b) the rent must not be enhanced so as to exceed by more than
two annas in the rupee the rent prevmusly payable by the
rawyat ;

(¢) the rent fixed by the contract shall not be liahle to enhance-
ment during a term of fifteen years from the date of the
contract :

. Provided as follows—

(i) Nothing in clause («) shall prevent a landlord from recover-
ing rent at the rate at which it has been actually paid for
a continuous period of not less than three years immediately -
preceding the period for which the rent is claimed.

(1) Nothing-in clause (b) shall apply to a contract by which
a raiyat binds himself to pay an~enhanced rent im
consideration of an improvement which has been or is to be
effected in respect of the holding by, or at the expense of,
his landlord, and to the benefit oi'whlch the raiyat is not
otherwise entitled; but an enhanced rent ﬁxed by such
a contract shall be payable only when the imprevement
has been effected, and, except when the raiyat ia chargeable
with default in respect of the improvement, only so long
a5 the improvement exists and substantially ptoduces its
estimated effect in respect of the holding. , > - -

{iid When a raiyal has held his land at a specially low rate of
rent in consideration of cultivating a particular crop
for the convenience of the landlord, nothing in clause (b)
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shall prevent the raiyat from agreeing, in consideration of
his being released from the obligation of cultivating that
crop, to pay such rent. as he may deem fair and equitable.

30. The landlord of a holding held at a money-rent by an occupancy- Euhance-
raiyat may, subject to the provisions of this Act, institute a smt to “:1’]‘;*' of
enhanee the rent on one or more of the following grounds (namely) :— gy,

[’ (@) that the rate of rent paid by the raiyat is below the
prevailing rate paid by occupancy-raiyats for land of a
similar description and with similar advantages in the
same village or in neighbouring villages, and that there
is no sufficient reason for his holding at so low a rate;]

(b) that there has been a rise in the average local prices of staple
food-crops during the currency of the present rent;

(c) that the productive powers of the land held by the raiyat
have been increased by an improvement effected by, or at
the expense of, the landlord during the currency of the
present rent;

(d) that the productive powers of the land held by the rasyat have
been increased by fluvial action.

Explanation.—** Fluvial action *’ includes a change in the course of a river
rendering irrigation from the river practicable when it was not previously practicable,

31. Where an enhancement is claimed on the ground that the rate Rules as to

of rent paid is below the prevailing rate— e“hat“ce‘
. mens

on ground
of prevail.
ing rate.

(a) in determining what is the prevailing rate the Court shall
have regard to the rates generally paid during a period
of not less than three years before the institution of the
suit, and shall not decree an enhancement unless there is
a substantial difference between the rate paid by the
raiyat and the prevailing rate found by the Court;

(b) if in the opinion of the Court the prevailing rate of rent
cannot be satisfactorily ascertained without a local inquiry,
the Court may direct that a local inquiry be held under

[t] This clause (a) in 8. 30 was substituted for .the original clause (@) by the
Bengal Tenancy (Amendment) Act, 1898 (Ben. Act 3 of 1898), s. 2.
The original clause ran thus:—

. *"(ay that the rate of rent paid by the raiyat is below the prevailing rate paid
by occupancy-raiyats for land of a similar deseription and with similar
advantages in the same village, and that there is no sufficient reason
for his holding at so low a rate; ™’
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Chapter XXV of the Code of Civil Procedure[!] by such
Revenue-officer as the Local Government may authorize
in that behalf by rules made under section 392 of the said
Code;[?]

(¢) in determining under this section the rate of rent payable
by a raiyat, his caste shall not be taken into consideration,
unless it is proved that by local custom caste is taken into
account in determining the rate; and, whenever it is found
that by local custom any description of raiyats bold land
at favourable rates of rent, the rate shall be determined
in accordance with that custom;

(d) in ascertaining the prevailing rate of rent the amount of any
enhancement authorized on account of a landlord’s
improvement shall not be taken into consideration;

[3][ (e if a favourable rate has been determined under clause (c)

- for any description of raiyats, such rate may, if the Court

thinks fit, be left ont of consideration in ascertaining the
prevailing rate;

(/) if the holding is held at a lump rental, the determination
of the rent to be paid may be made by ascertaining the
different classes of land comprised within the holding, and

: applying to the area of each class the prevailing rate paid
on that class within the village or neighbouring villages. ]

[*]31A. (1) In any district or part of a district to which this sub- What may
section is extended by the T.ocal Government by notification in the be taken in
[*][official] Gazette, whenever the prevailing rate for any class of land is fl?ggl:ts to
to be ascertained under section 30, clause (a), by an examination of the p. pre-
rates at which lands of a similar description and with similar advant- :’aatilirf_g
at which and at rates higher than which the larger portion of those
lands is held may be taken to be the prevailing rate.

(1] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil
Frocedure, 1908 (5 of 1908), and this reference should now be taken to be made to
s. 78 of, and Order XXVI in Sch. I to, that Code—see s. 158 thereof.

(2] This reference should now be taken to be made to rule 9 in Order XXVI in
Sch. 1 to the Code of Civil Procedure, 1908 (5 of 1908)—see s. 158 thereof.

[3] Clauses (¢) and (f) were inserted in s. 31 by the Bengal Tenancy (Amend-
ment) Act, 1898 (Ben. Act 8 of 1898), s. 3.

[4] S. B1A was inserted by ibid, s. 4.

[5] The word ** official '’ was substituted for the word ‘‘ Calcutta '’ by the Bihar
Tenancy (Amendment) Act, 1934. (B. & O. Act 8 of 1934), s. 11.
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1llustrations.

(a) The rates at which land of a similar description and with similar advantages
i3 held in a village are as follows :—

Bighas. Rs. a. ¢

100 .. at 1 0 0O

200 . o4, 1 8 0

150 e 5y 112 0

100 - 4y 2 0 0

150 e oy 2 400
Total ... 700

Then Rs. 2-4 is not the prevailing rate, because only 150 bighas, or less than
balf, are held at that rate. Rs. 2 is not the prevailing rate, because 250 bighas, or
less than half, are held at that or a higher rate. Re. 1-12 is the prevailing rate,
because 400 bighas, or more than half, are held either at this or a higher rate, and
this is the highest rate at which, and at rates higher than which, more than
half the land is held.

(b) The rates at which land of a snmdax deseription and with similar advantages
ie held in a village are as follows :—

Bighas. Rs. a. p.
100 .. at 1.0 0
250 vee e o 1400
150 - ., 1 80
150 Lo, 11200
50 ., 2 00
Total ... 700

Then, for the reasons given in Illustration (a). neither Rs. 2 nor Re. 1-12 is the
prevailing rate, nor is Re. 1.8 the prevailing rate. because only 850 bighas (exactly
half) are held at Re. 1-8 or at rates higher than Re. 1-8. Tn thix case Re. 1-4 is the
prevailing rate, because more than half the lands are held at Re. 1-4 or higher rates
and this is the highest rate at which, and at rates higher than which, more than
half the land is held.

(2) The Local Government may, by a like notification, withdraw
sub-section (1) from any district or part of a distriet to which it has been
extended as aforesaid.

[1]31B. When the prevailing rate has once been determined by
a Revenue-officer under Chapter X or by a Civil Court in any suit under
this Act, it shall not be liable to enhancement save on the ground and
to the extent specified in section 30, clause (b}, and section 32.

32. Where an enhancement is claimed on the ground of rise in
prices—

(@) the Court shall compare the average prices during the decen-
nial period immediately preceding the institution of the
suit with the average prices during such other decennial
period as it may appear equitable and practicable to take
for comparison;

(1] 8. 31B was inserted by the Beugal Tenaucv (Amendment) Act, 1898 (Ben,
Act 8 of 1898), 3. 4
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(b) the enhanced rent shall bear to the previous rent the same
proportion as the average prices during the last decennia)
period bear to the average prices during the previous
decennial period taken for purposes of comparison: pro-
vided that, in calculating this proportion, the average
prices during the later period shall be reduced by one-
third of their excess over the average prices during the
earlier period; :

(¢) if in the opinion of the Court it is not practicable to take the
decennial periods prescribed in clause (a), the Court may,
in its discretion, substitute any shorter periods therefor.

33. (1) Where an enhancement is claimed on the ground of a land- Ru.es as u,
lord’s improvement— enhange-

. nt >
(a) the Court shall not nrant an enhancement unless the i Improve- on grougd.
ment has been registered in accopdance with this Act; ;’m dmsldx.m

(b) in determining the amount of enhancement the Court shal} Provement.
have regard to——

(i) the increase in the productive powers of the land caused
or likely to be caused by the improvement,

(i1} the cost of the improvement,

(i) the cost of the cultivation required for utilizing the
1mprovement. -and

--“’l‘

(iv) the existing rent .md the ability of the land to bear a
higher rent.

(2) A decree under this section shall, on the application of the
tenant or his successor in interest, be subject to reconsideration in the
event of the improvement not producing or ceasing to produce the
estimated effect.

34. Where an enhancement is claimed on the ground of an increase gjes g5 to

in productive powers due to fluvial action— enhance-
ment on
(a) the Court shall not take into account any increase which is ground of
inerease in
merely temporary or casual; productive
powers

{b) the Court may enhance the rent to such an amount as it may du. to
deem fair and equitable, but not so as to give the landlord fiuvial
more than one-half of the value of the net increase in the 3t

produce of the’land.
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35. Notwithstanding anything in the foregoing sections, the Court
shall not in any case decree any enhancement which is under the cir-
cumstances of the case unfair or inequitable.

36. If the Court passing a decree for enhancement considers that the
immediate enforcement of the decree in its full extent will be attended
with hardship to the raiyat, it may direct that the enhancement shall be
gradual; that is to say, that the rent shall increase yearly by degrees for
any number of years not exceeding five until the limit of the enhance-
ment decreed has been reached.

37. (1) A suit instituted for the enhancement of the rent of a hold-
ing on the ground that the rate of rent paid is below the prevailing rate,
or on the ground of a rise in prices, shall not. be entertained if within the
fifteen years next preceding its institution the rent of.the holding has
been enhanced by a contract made after the second day of March, 1883,
or if within the said period of fifteen years the rent has been commuted
under section 40, or a decree has been passed under this Act or any
enactment repealed by this Act enhancing the rent on either of the
grounds aforesaid or on any ground corresponding thereto or dismissing
the suit on the merits.

(2) Nothing in this section shall affect the provisions of section 373 14 of 1882.
of tlie Code of Civil Procedure.[*]

Reduction of rent.

38. (1) An occupancy-raiyat holding at a money-rent may institute
a suit for the reduction of his rent on the following grounds, and, except
as hereinafter provided in the case of a diminution of the area of the
holding, not otherwise, (namely) :—

(a) on the ground that the soil of the holding has without the
fault of the raiyat become permanently deteriorated by a

deposit of sand or other specific cause, sudden or gradual,
or

(b) on the ground that there has been a fall, not due to a tem-
porary cause, in the average local prices of staple food-
crops during the currency of the present rent.

(?) In any suit instituted under this section, the Court may direct
such reduction of the rent as it thinks fair and equitable.

[*] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made to
rule 1 in Order XXIII in Sch. I to that Code—see s. 158 thereof.
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Price-lists.

39. (1) The Collector of every district shall prepare, monthly, or at Price-lists
shorter intervals, periodical lists of the market-prices of staple food- ¢f staple
. . food-crops
crops grown in such local areas as the Liocal Government may from time
to time direct, and shall submit them to the Board of Revenue for
approval or revision.

(2) The Collector may, if so directed by the Local Government,
prepare for any local area like price-lists relating to such past times as
" the Local Government thinks fit, and shall submit the lists so prepared
to the Board of Revenue for appraval or revision. :

(3) The Collector shall, one month before submitting a price-list to
the Board of Revenue under this secfion, publish it in the prescribed
manner within the local area to which it relates, and if any landlord or
tenant of land within the local area, within the said period of one month,
presents to him in writing any objection to the list, he shall submit the
same to the Board of Revenue with the list.

(4) The price-lists shall, when approved or revised by the Board of
Revenue, be published in the official Gazette; and any manifest error in
any such list discovered after its publication may be corrected by the
Collector with the sanction of the Board of Revenue.

(6) The Local Government shall cause to be compiled from the
periodical lists prepared under this section lists of the average prices
prevailing throughout each year, and shall cause them to be published
annually in the official Gazette.

(6) In any proceedings under this Chapter for an enhancement or
reduction of rent on the ground of a rise or fall in prices, the Court shall
refer to the lists published under this section, and shall presume that
the prices shown in the lists prepared for any year subsequent to the
passing of this Act are correct ['] [and may presume that the prices
shown in the lists prepared for any year prior to the passing of this Act
are correct], unless and until it is proved that they are incorrect.

(7) The Local Government, * * * * [2] shall make rules for
determining what are to be deemed staple food-crops in any local area
and for the guidance of officers preparing price-lists under this section,

{1] These words in square brackets in s. 39 (8) were inserted by the Eén—g;l
Tenancy (Amendment) Act. 1898 (Ben. Act 3 of 1898), s. 5.

[2] The words ** subject to the control of the Governor General in Council ™’ in
sub-section (7) were repealed by the Devolution Act, 1920 (38 of 1920), section 2
and First Schedule and are omitted.
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Commutation

_40. (/) Where an cecupancy-riiyat pays for a holding rent in kind,
or on the estimated value of a portion of the crop, or at rates varying
with the crop. or partly in one of those ways and partly in another,
[ [or partly in any of those wuys and partly in cash], either the raiyal.
or his landlord may apply to have the rent commuted to money-rent.

(2 The application may be made to the Collector or Subdivisional
Officer, or to [%] [a Revenue-officer appointed by the Local Government
under the designation of Settlement Officer or Assistant Settlement
Officer for the purpose of making a- survey and record-of-rights] under
Chapter X, or to any other officer specially authorized in this behalf by
the [Beard of Revenue][®].

(3) On the receipt of the application the officer may determine the
sum to be paid as money-rent, and may order that the raiyat shall, in
lieu of paving his rent in kind, or otherwise as aforesaid, pay the sum
so determined.

(41 In making the determination the officer shall have regard to—

(1) the average money-rent payable by occupancy-raiyats for land
of a similar description and with similar advantages in the
vicinity;

(b the average value of the rent actually received by the land-
lord during the preceding ten years or during any shorter
period for which evidence may be available; [*  *][*]

{c) the charges incurred by the landlord in respect of irrigation
under the system of rent in kind, and the arrangements
made on commutaticn for continuing  those charges:[?]

[and

(th inprovements effected by the landlord or by the occupancy-
raiyal in respect of the raiyat’s helding, and to the rules
laid down in rection 33 regarding enhancement of rent on
the ground of a landlord’s improvement].

—-— e i i — e —

[!} The words = or partly in any of thoxe ways and partly in caxh " in . 40 (I)
were inserted by the Bengal Tenancy (Amendment, Act, 1907 (Ben. Act 1 of 1907),
8. 11 (4.

[2] These words in square brackets in s. 40 (2) were substituted for the words
* an officer making a settlement of rents,” by ibid, s. 11 (ii).

[3] The words ** Board of Revenue ' were substituted for the words ** Local
Government ' by the Bihar and Orissa Decentralization Act, 1916 (B. & O. Act 8
of 1916), <. 2 and Sch., Part TL.

[4] The word * and . in clause (b), repealed by the Bengal Tenancy (Amend-
ment) Act, 1907 (Ben. Act 1 of 1907), s. 11 (iii), is omitted.

{5] These words in square brackets were added to s. 40 (4) by ibid, s. 11 (iv),
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(5) The order shall be in writing, shall state the grounds on which
it is made, and the time from which it is to take effect, and shall be
«ubject to appeal in like manner as if it were an order made in ah
ordinary revenue proceeding.

(6) 1f the application is opposed. the officer ghall consider whether
under all the circunistances of the case it is reasonable to grant it, and
shall grant or refuse it accordinglv. If he refuses it, he shall record in
writing the reasons for the refusal.

[']J[40A. (1) Where the rent of a holding has been commuted under Period for
section 40, it shall not, except on the ground of a landlord’s improvement which
or of a subsequent alteration of the area of the holding, be enhanced for f:nn‘:sm:::d
fifteen yeurs; nor shall it be reduced for fifteen years, save on the ground to remain
of alteration in the area of the holding, or on the ground specified in unaltered.

clause (a) of sub-section (1) of section 38.

(2) The said period of fifteen years shall be counted from the date
on which the order takes effect under sub-section (5) of section 40.]

[!]JCHAPTER VL
NoON-0CCUPANCY-RAIYATS.

41. Thi- ('}'mp\e.r shall apply to raiyats not having a .right of occu- Applica-
pancy, who are in this Act referred to as non-occupancy-raiyats. tion of
Chapter.
42. When a non-occupaney-raiyat 1s admitted to the occupation of Initial
iand, he shall become liable to pay such rent as may be agreed on rent of
between himself and his landlord at the time of his admission. nom-oceu-

pancy-
raiyat.
43. The rent of a non-occupancy-raiyat shall not be enhanced ¢onditions
except by registered agreement or by agreement under section 46 : of enhance-.
ment of

Provided that nothing in this section shall prevent a landlord from rens.
recovering rent at the rate at which it has been actually paid for a con-
tinuous period of not less than three years immediately preceding the
period for which the rent is claimed.

44. A non-occupancy-raiyat shall, subject to the provisions of this Grounds on
Act, be liable to ejectment on one or more of the following grounds, and which non-

not otherwise, (namely) :— :::'};a[;a:::?y'

() on the ground that he has failed to pay an arrear of rent; be cjected.

[] Section 40A was inserted by the Bengal Tenancy (Amendment) Act, 1907
(Ben. Act { «f 1907), s. 12. >
{2] Chapter VI does not apply to certain lands—see 8. 116, post, p. 99,
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(b) on the ground that he has used the land in a manner which
renders it unfit for the purposes of the tenancy, or that
he has broken a condition consistent with this Act and on -
breach of which he is, under the terms of a contract -
between himself and his landlord, liable to be ejected;

() where he has been admitted to occupation of the land under
a registered lease, on the ground that the term of the lease
has expired;

(d) on the ground that he has refused to agree to pay a fair and
equitable rent determined under section 46, or that the
term for which he is entitled to hold at such a rent has
expired.

45. (Conditions of ejéctment on ground of expiration of lease.)
Rep. by the Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of
1907), s. 2.

Conditions 46. (1) A suit for ejectment on the ground of refusal to agree to an
of ejectment ocpnhancement of rent shall not be instituted against a non-occupancy-
o g&‘;’;{i ratyat unless the landlord has tendered to the raiyat an agreement to
to agree pay the enhanced rent, and the raiyat has within three months before

to enthance- the institution of the suit refused to execute the agreement.
ment,
(2) A landlord desiring to tender an agreement to a raiyat under

this section may file it in the office of such Court or officer as the Liocal
Government appoints in this behalf for service on the raiyat. The
Court or officer shall forthwith cause it to be served on the raiyat in the
prescribed manner, and when it has been so served, it shall for the
purposes of this section be deemed to have been tendered.

(3) It a raiyat on whom an agreement has been served under sub-
section (2) executes it, and within one month from the date of service
files 1t in the office from which it issued, it shall take effect from the
commencement of the agricultural year next following.

(4) When an agreement has been executed and filed by a raiyat
under sub-section (3), the Court or officer in whose office it is so filed
shall forthwith cause a notice of its being so executed and filed to be
served on the landlord in the prescribed manner.

(5) If the raiyat does not execute the agreement and file it under
sub-section (3), he shall be deemed for the purposes of this section to
have refused to execute it.

(6) If a raiyat refuses to execute an agreement tendered to him
under this section, and the landlord thereupon institutes a suit to eject
him, the Court shall determine what rent is fair and equitable for the
holding.



of 1885.] The Bihar Tenancy Act, 1885, 49

(Secs. 47-49.)

(7) If the raiyat agrees to pay the rent so determined, he shall be
entitled to remain in occupation of his holding at that rent for a term
of five years from the date of the agreement, but on the expiration of
that term shall be liable to ejectment under the conditions mentioned in
the last foregoing section, unless he has acquired a right of occupancy.

(8) If the raiyat does not agree to pay the rent so determined, the
Court *shall pass a decree for ejectment.

(9) In determining what rent is fair and equitable, the Court shall
have regard to the rents generally paid by raiyats for land of a similar
description and with like advantages in the same village.

(10) A decree for ejectment passed under this section shall take
effect from the end of the agricultural year in which it is passed.

47. Where a raiyat has been in occupation of land and a lease is
executed with a view to a continuance of his occupation, he is not to be
deemed to be admitted to occupation by that lease for the purposes of
this Chapter, notwithstanding that the lease may purport to admit him
to occupation.

CHAPTER VIIL

UNDER-RAIYATS.

48. The landlord of an under-raiyat holding at a money-rent shall
not be entitled to recover rent exceeding the rent which he himself pays
by more than the following percentage of the same, (namely) :—

(a) when the rent payable by the under-raiyat is payable under
a registered lease or agreement—fifty per cent; and

(b) in any other case—twenty-five per cent.

49. An under-raiyat shall not be liable to be ejected by his land-
lord, except—

(@) on the expiration of the ferm of a written lease;

(b) when holding otherwise than under a written lease, at the
end of the agricultural year next following the year in
which a notice to quit is served upon him by his landlord.

4 . ) 20 Leg. D.
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(Secs. 494-49C.)
[YICHAPTER VIIA.

RESTRICTIONS ON ALIENATION OF LAND BY ABORIGINALS.

48A. In this Chapter ** complete usufructuary mortgage '’ means a
transfer by a tenant of the right of possession in any land for the purpose
of securing the payment of money or the return of grain advanced or to
be advanced by way of loan upon the condition that the loan, with all
interest thereon, shall be deemed to be extinguished by the profits
arising from the land during the period of the mortgage.

49B. (1) This Chapter shall apply in the first instance only to the
Santals in those portions of the districts of Monghyr and Bhagalpur
which lie south of the Ganges, and such Santals shall be deemed to
be aboriginals for the purposes of this Chapter.

(2) The Local Government may, from time to time, after publication
of a declaration of its intention, by notification published in the official
Gazette, apply the provisions of this Chapter to any of the following
castes or tribes, namely, Santals in the district of Purnea and in any
portion of the districts of Monghyr and Bhagalpur which lies north of
the Ganges, and Koras, Bhuyias, Kols, Kharwars, Mal Paharias (includ-
ing Nayas and Pujahars), Sauria Paharias, Mundas and Oraons, in the
whole or any part of the districts of Monghyr, Bhagalpur and Purnea.

(3) Upon the publication of a notification under sub-section (2), the
castes and tribes specified in the notification shall be deemed to be
aboriginals for the purposes of this Chapter.

(4) The publication of a notification under sub-section (2) shall be
conclusive evidence that the provisions of this Chapter have been duly
apphed to such castes or tribes.

(6) The Liocal Government may, by a like notification, declare that
this Chapter shall, in any district or local area, cease to apply to the
Santals mentioned in sub-section (I) or to any caste or tribe to which
it may have been applied under sub-section (2).

49C. No transfer by an aboriginal tenure-holder, raiyat or under-
ratyat of his right in his tenure, holding or tenancy, or in any- portion
thereof, by private sale, gift, will, mortgage, lease or any contract or
agreement, shall be valid to any extent 2xcept as provided in this
Chapter.

[1] Chapter VIIA was inserted by the Bihar Tenancy (Amendment) Act, 1935
(B, & O. Act 7 of 1935), 8. 2.
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49D. An shoriginal tenure-holder may grant a lease to another Lesse by
aboriginal to hold the land as a tenure-holder, or to-cultivate it as a tenure-
raiyat, in accordance with the provisions of this Act. holder.

49E. (1) Subject to the provisions of sub-section (I) of section 85, Subletting
an aboriginal raiyat may sublet his holding to another aboriginal to by raiyat.
cultivate it as an under-raiyat.

(2) Notwithstanding anything contained in sub-section (2) of sec-
tion 85, a sub-lease by an aboriginal raiyat shall not be admitted to
registration if it purports to create a term exceeding five years.

49F. (1) An aboriginal tenure-holder, raiyat or under-raiyat may Usufrue-
enter with another aboriginal into a complete usufructuary mortgage in busry mort-
N . v f gage by
respect of any land for any period which does not and cannot, in any S o0
possible event, by any agreement, express or implied, exceed seven holder,

years, or the period of his own right, whichever is less : Taigat or
k under-

Provided that every mortgage so entered into shall be registered reiyat.
£ 1908, under the Indian Registration Act, 1908,

, (@ An aboriginal tenant’s power to mortgage his land shall be
resfricted to only one form of mortgage, namely, a complete nsufructnary
mortgage.

49G. (1) If in any case— Applieation

(@) an aboriginal tenure-holder is unable to lease his land as provided }gr C&Eﬁg:gi

- in section 49D, or an aboriginal reityat is unable to sub-let his holding in certain
as provided in section 49K, or an aboriginal tenure-holder, raiyat or cases.
under-raiyat is unable to mortgage his land as provided in sub-section (1)
of section 49F, or

(b) an aboriginal tenure-holder, raiyat or under-raiyat desires to
transfer his land, or any portion thereof, by private sale, gift or will
to any person,

he may apply to the Collector for permission, in case (a), to transfer
the same to a person who is not an aboriginal, or.in case (b), to transfer
the same by private sale, gift or will to any person, and the (ollecior
may pass such order on the application as he thinks fit.

(2) Every such transfer shall be made by registered deed, and before
the deed is registered and the land transferred, the wrilten consent
of the Collector shall be obtained to the terms of the deed and to the
transfer.

(3) The Collector shall not give his written consent under sub-
gection (2) to a transfer by an aboviginal raiyat of an occupancy holding
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or portion thereof until the transferee has deposited with the Collector
the landlord’s transfer fee payable under the provisions of this Act.

(4) Nothing in this section shall validate a transfer of any land or
portion thereof which, by the terms upon which it is held, or by any
law or local custom, would not be transferable if this section had not
been enacted.

49H. (1) If the mortgagee of any land mortgaged under this
Chapter is legally liable to pay the rent of such land to the landlord
and fails to do so, the mortgagor may deposit with the Collector the
arrears of rent together with the costs necessary for the transmission
of the same to the landlord, and may apply to the Collector for the
ejectment of the mortgagee and the restoration of the mortgaged land

_ to the mortgagor.

Courts not
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as valid,
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(2) On receipt of such an application the Collector, after making
such enquiry as he thinks fit, may, if he is of the opinion that the
mortgages has wilfully neglected to pay the amount of rent in arrear,
eject the mortoagee and restore the mortgaged land to the mortgagor,
and the mortgage shall thereupon be deemed to have terminated.

(3) The Collector shall cause to be transmitted to the landlord any
sum deposited under sub-section (1).

49J. No tansfer by an aboriginal tenure-holder, raiyat or under-
raiyat in contravention of the provisions of this Chapter shall be
registerel or in any way recognized as valid by any Court, whether
in the exercise of civil, eriminal or revenue jurisdiction.

49K. (1) If a transfer of a tenure, holding or tenancy, or any
portion thereof, is made by an aboriginal tenure-holder, raiyat or under-
raiyat in contravention of the provisions of secticn 49C, or if a transferee
has continued or is in possession in coutravention of the provisions
of sub-section (1) of section 49F or section 49G, as the case may be,
the Collector may, of his own motion or on application made in that
behalf, alter recording an order in writing, eject the transferee from
such tenure, holding, tenancy or portion :

Provided that—

(a) the transferee whom it is proposed to efect has not been in
continuous possession in contravention of this Act for tweive years,
and ‘

(b) he is given an opportunity of showing cause against the order
of ejectment.
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(2) (@) When the Collector has passed an order under sub-section (1),
he shall pass a further order restoring the transferred land to the
aboriginal tenure-holder, raiyat or under-raiyat, or to his heir or legal
representative.

(b) If such tenure-holder, raiyat or under-raiyat or his heir or legal
representative cannot be found within six months from the date of the
order of rvestoration passed. under clause (a), or is unwilling to take
possession of the land, the Collector may declare that the right of

settlement is vested in the landlord subject to the provisions of section
491, :

Provided that if the right of settlement is not exercised within
one year, the Collector may, on the expiry of that period, scttle the
land on behalf of the landlord on such terms as he deems fit with an
aboriginal, and, if the Collector is unable to make such settlement
within a period of six months, an unrestricted right of scttlement shall
vest 1n the landlord.

49L.(1) Whenever—

(a) the right of settlement of any tenancy, or any portion thereof,
is declared to be vested in the landlord under clause (b) of sub-section (2)
of section 49K, or

(b) an aboriginal tenant surrenders his tenancy, or a portion
thereof, or abandons his residence and ceases to hold hiz tenancy,

the landlord may, subject to the provisions of sections 86 and 87,
{1 settle the tenancy, or a portion thereof, with an aboriginal, or

(ii with the approval of the Collector in writing, settle the same
with a person who is not an aboriginal or retain it in his own possession :

Provided that the Collector shall not withhold his approval if he
is satisfied that the landlord is unable to settle the land with another
aboriginal and that the surrender or abandonment referred to in this
sub-section was not made with the object of evading the provisions of
section 49C, 49F or 49G.

(2) If any landlord resettles or otherwise deals with any tenancy m
contravention of the provisions of sub-section (1), the Collector may,
subject to the proviso to sub-section (I) of section 49K, eject any person
with whom settlement has been made or who is in possession of the
Jand in contravention of the provisions of sub-section (1), and may settle
the land with an aboriginal, or, if he is unable to settie the land with
an aboriginal, shall restore the land to the landlord.

Resettle-
ment of
certain
tenancies.
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Restrictions 49M. (1) Notwithstanding anything in this Act,
g .
‘;‘;ﬂ;ﬁ’lgsof (@) no decree or order shall be passed by any Court for the sale of

rights under the right of an aboriginal tenure-holder or under-raiyat in his tenure or

%’;)dlf;;“’f tenancy, or in any portion thereof, nor shall any such right be sold
m execution of any decree or order, except a decree for an arrear of
rent which has accrued in respect of the tenure or tenancy ;

(b) no decree or order shall be passed by any Cowrt for the sale
of the right of an aboriginal raiyat in his holding, or in any portion
thereof, nor shall such right be sold in execution of any decree except’
as provided in sub-section (2).

(2) («) When a decree for an arrear of rent which has accrued in
respect of the holding of an aboriginal raiyat has been passed, the
Court shall send the case to the Collector for execution of the said decree,
and the Collector in execution of the said decree, may, in his discretion,
sell the holding or a portion thereof, or eject the said raiyat and settle
the holding or a portion thereof with another raiyat on payment of the
decretal amount, or place the landlord in possession of the said holding
or a portion thereof for a period not exceeding seven vears. If the
Collector places the landlord in possession for any period, the decree shall,
at the end of such period, be deemed to have been satistied in full, and
the Collector may then restore the holding or portion to the said ratyat
or his heirs, or may settle it with another aboriginal.

(b) Before restoring or seftling the holding under clause (@) of this
sub-section, the Collector may, if he is satisfied that the rent of the
holding has been illegally enhanced or is substantially in excess of
the rent payable by tenants of the same class for lands of a similar
description and with similar advantages in the vicinity, pass an order
altering the amount of the rent of the holding to an amount which he
considers to be fair.

(3) Nothing in this section shall affect any right to execute a decree
for the sale of any tenure, holding or tenancy of an aboriginal, or
the terms or conditions of any contract relating thereto, if such decree
was passed, or such contract registered,—

(1) in the case of the Santals mentioned in sub-section (1) of section
49B, before the 1st of January, 1934, and

(#1) in the case of other castes and tribes to which this Chapter
has been applied, before the date of the publication by the TLocal
Government of a declaration of its intention to issue a notification
under sub-section (2) of section 49B in respect to such castes or tribes.

(4) Nothing in this section shall affect any right for the sale of
any such tenure, holding or tenancy for the recovery of any dues which
are recoveraple as public demands.



of 1885.] The Bihar Tenancy Act, 1885. 55

(Secs. 49N-49Q.)

49N. If an application for the sale of a tenure or tenancy, or any Stay of

portion thereof, is made in execution of a decree against an aboriginal execution
tenure-holder or under-raiyat in respect of the rent of such tenure, °f decrees:
tenancy or portion thereof, the Court executing the decree shall allow

the tenant reasonable time in which to pay the amount due, and if an
application is made to the Collector under sub-section (I) of section

49H before execution of the decree, the Collector shall inform the Court

that such application has been made, and the decree shall not be executed

until the Collector has disposed of the application.

490. (1) An appeal, if presented within thirty days from the date Appeal and
of the order appealed against, shall lie to the Collector of the district V'sion-
from any order made under section 49G, 49H, 49K, 491 or 49M by any
officer in the district exercising the powers of a Collector, and the order
of the Collector on appeal shall be final :

Provided that every order passed by the Collector on appeul shall
be subject to revision and modification by the Commissioner.

(2) Notwithstanding anything in sub-section (1), an appeal from:
any order made under any of the sections mentioned in that sub-section
by an officer acting under Chapter X of this Act shall he to such
officer as the Tocal Government may appoint in this behalf, and the
order of such officer on appeal shall be final : '

Provided that, in every such case, every order passed by the said
officer on appeal shall be subject to revision and modification by such
officer as the Liocal Government may appoint to deal therewith.

(8) An appeal, as provided in sub-section (D), shall lie to the Com-
missioner from any original order made by the Collector of the district
under any of the sections mentioned in that sub-section.

49P. Nothwithstanding anything in this Act, no suit shall lie in any By ¢,
Civil Court to vary or set aside any order passed by any officer in any suits.
proceeding under this Chapter except on the ground of fraud or want
of jurisdiction.

49Q. Nothing in this Chapter shall affect the validity of any Saving.of
transfer (not otherwise invalid) by a tenure-holder, raiyat or under- certain
rasyat of his tenure, holding or tenancy, or any portion thereof, made,— Fransfers.

{a) iIn the case of the Sanlils mentioned in sub-section (1) of
section 49B, before the 1st of January, 1934, and

(b) in the case of other castes and tribes to which this Chapter
has been applied, before the date of the publication by the Local
Government of a declaration of its intention to issue a vrotification
under sub-section (2) of section 49B in respect to such castes or tribes.
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CHAPTER VIIL
(GENERAT, PROVISIONS AS TO RENT.
Rules and presumptioms as to amount of rene.

Rules and 50. (1) Where a tenure-holder or raiyal and his predecessors in
f{:ﬁ:fg'ﬁo interest have held at a rent or rate of rent which has not been changed
fixiby of  irom the time of the Permanent Settlement, the rent or rate of rent
rent, shall not be liable to be increased except on the ground of an alteration

in the area of the tenure or holding.

(9) 1f it is proved in any suit or other proceeding under this Act that
either a tenure-holder or raiyat and his predecessors in interest have
held at a rent or rate of rent which has not been changed during the
twenty years immediately before the institution of the suit or proceed-
g, it shall be presumed, until the contrary is shown, that they have
held at that rent or rate of rent from the time of the Permanent
Settlement :

Provided that if if is required by or under any enactment that in any
local area tenancies, or any classes of tenancies, at fixed rents or rates of
rent shall be registered as such on, or before, a date specified by or
under the enactment, the foregoing presumption shall not after that
date apply to any tenancy or, as the case may be, to any tenancy of that
class in that local area unless the tenancy has been so registered.

(8) The operation of this section, so far as it relates to land held by
a rawyat, shall not be affected by the fact of the land having been sepa-
rated from other land which formed with it a single holding, or
amalgamated with other land into one holding.

(4) Nothing in this section shall apply to a tenure held for a term
of years or determinable at the will of the landlord.

Presumption 51. If a question arises as to the amount of a tenant’s rent or the
as to conditions under which he holds in any agricultural year, he shall be

amount o . .
rent and  Presumed, unti! the contrary is shown, to hold at the same rent and

conditions under the same conditions as in the last preceding agricultural year.

of holding. Alteration of rent on alteration of area.

52. (1) Every tenant shall—

Alteration ) .

of rent in (¢) be liable to pay additional rent for all land proved by
respect of measurement to be in excess of the area for which rent
alteration . . . o

in area. has been previously paid by him, unless it is proved that

the excess is due to the addition to the tenure or holding of
land which having previously belonged to the tenure or
holding was lost by diluvion or otherwise without any
reduction of the rent being made, and
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(b) be entitled to a reduction of rent in respect of any deficiency
proved by measurement to exist in the area of his tenure
or holding as compared with the area for which rent has
been previously paid by him, unless it is proved that the
deficiency is due to the loss of land which was added to the
area of the tenure or holding by alluvion or otherwise, and

* that an addition has not been made to the rent in respect
of the addition to-the area.

(2) In determining the area for which rent has been previously paid,
the Court shall, if so required by any party to the suit, have regard to—

(a) the origin and conditions of the tenancy, for instance, whether
the rent was a consclidated rent for the entire tenure or
holding ;

(b) whether the tenant has been allowed to hold additional land
in consideration of an addition to his total rent or otherwise
with the knowledge and consent of the landlord ;

(¢) the length of time during which the tenancy has lasted
without dispute as to rent or area; and

(d) the length of the measure used or in local use at the time of
the origin of the tenancy as compared with that used or in
local use at the time of the institution of the suit.

(3) In determining the amount to be added to the rent, the Court
shall have regard to the rates payable by tenants of the same class for
lands of a similar description and with similar advantages in the vicinity,
and, in the case of a tenure-holder, to the profits to which he is entitled
in respect of the rent of his tenure, and shall not in any case fix any
rent which, under the circumstances of the case, is unfair or inequitable.

(4) The amount abated fromn the rent shall bear the same proportion
to the rent previously payable as the diminution of the total yearly
value of the tenure or holding bears to the previous total yearly value
thereof, or, in default of satisfactory proof of the yearly value of the
land lost, shall bear to the rent previously payable the same proportion
as the diminution of area bears to the previous area of the tenure or
holding.

[*][(5) When in a suit under this section the landlord or tenant is
unable to indicate any particular land as held in excess, the rent to be

: [1] Sub-section (5) was added to s. 52 by the Bengsl Ten'ancy (Amendment)
Act, 1898 (Ben. Act 8 of 1898), . 6.
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added on account of the excess area way be calculated at the average
rate of rent paid on all the lands of the holding exclusive of such excess

area. |

[*J[(6) When in a suit under this section the landlord or tenant
proves that, at the time the weasurement on which the claim is based
was made, there existed in respect of the eslate or permanent tenure or
part theleof m which the tenure or holding is situate, a practice of
settlement being made after mieasurement of the Jand assessed with
rent, it tuay be presuined that the area of the tenure or holding specified
inany puatta or kabuliyat, or (where there is an entry of area in a counter-
foll receipt corresponding to the entry in the rent-roll) in any rent-roll
relating to it. has been entered in such puatta, kabuliyat or rent-roll after

measuretuent. ]
Payment of rent.[?]

53. Subject to agreement or established usage, a money-rent pay-
able by a tenant shall be paid in four equal instalments falling due on
the last day of each quarter of the agricultural year.

54, (1) kvery tenant shall pay each instalment of rent before sunset
of the day on which it falls due.

(2) The payment shall, except in cases where a tenant is allowed
under this Act to deposit his rent, be made atthe landlord’s village-
office, or at such other convenient pluce as may be appointed in that
behalf by the landlord [*]{or by postal money-order] :

[*][Provided that if payment of rent by postal money-order is
accepted, an entry in the postal money-order shall not be evidence of
the area of the holding, the amount of rent payable or of the existence
of the relationship of landlord and tenant between the persons who are
described as such in the postal money-order form.]

[*J[(3) Where rent is sent by postal money-order, the postal
acknowledginent in the cuase of acceptance and the money-order coupon
in the case of refusal duly sealed by the post office shall be admissible
in evidence without formal proof and shall be presumed to be a correct
record of acceptance or refusal, as the case may be, by the payee
unless the contrary is proved. ]

f1] Sub-section (6) was added to section 52 by the Bengal Tenancy (Amend-

ment) Act, 1907 (Ben. Act 1 of 1907}, s. 13.
{2] The word *' rent,” in ss. 53 to 55, includes also money recoverable under

any enactment for the time being in force as if it was rent—sce s. 8 (5), ante, p. 14.
3] The words ** or by postal money-order ** were inserted by the Bihar Tenancy
(Amendment) Act, 1934 (B. & O. Act 8 of 1984), s. 12(a)(d).
[4] This proviso was substituted for the original proviso by ihid.
[5] This sub-section was inserted by ibid, s. 12(b).

s 12(a) ().
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[I(#H] Any instalment or part of an instalment of rent not duly
paid at or before the time when it falls due shall be deemed an arrear.

55. (1" When a tenant makes a payment on account of rent, he may Appropria-
declare the vear or the vear and instalment to which he wishes the ;‘;’;‘m‘;fntg
payment to be credited, and the payment sha]l be credited accordingly. '

(2) If he does not make any such declaration, the payinent may be
credited to the account of such year and instalment as the landlord
thinks fit.

[*]Receipts and accounts.

56. (1) Kvery tenant who makes a pavinent on account of rent wg’:ﬁ?
his landlord shall be entitled to obtain forthwith from the landlord a p,,ymegnt to

written receipt for the amount paid by himn, signed by the landlord. hist_tll:gdlggd
enut
(2) The landlord shall prepare and retain a counterfoil of the a receipt.

receipt.

(3) The receipt and counterfoil shall specify such of the several
particulars shown in the form of receipt given in Schedule II to this Act
as can be s=pecified by the landlord at the time of payment :

Provided that the [ Board of Revenue][*] ay, from time to time,
prescribe or sanction a modified form. [*] either generally or for any
particular local area or class of cases.

(4) If a receipt does not contain substantially the particulars required
by this section, it shall be presumed, until the contrary is shown, to be
an acquittance in full of all demands for rent up to the date on which
the receipt was given.
57. () Where a landlord admits that all rent payable by a tenant Tensnt
to the end of the agricultural year has been paid, the tenant shall be?:ﬁlﬂgg. to
entitled to receive from the landlord. free of charge, within three months charge or

after the end of the vear, a receipt in full discharge of all rent falling St‘"’em?tn‘t"
due to the end of the vear, signed by the landlord. gcogzuzf
year.

(2} Where the landlord does not so admit, the tenant shall be-
entitled. on paying a fee of four annas, 1o receive, within three months
after the end of the year a statemient of account specifying the several

[1] Sub-section (8) was re-numbered as (4) by the Bihar Tepancy (Amend.
ment) Act, 1934 (B. & O. Act 8 of 1934). s. 12(c).

{2] The word ** rent,” in ss, 56 to 60, includes also money recoverable under
any enactment for the time being in force as if it was rent—see s. 3(5), ante, p. 14.

[3] These words were substituted for the words ** Local Government ' by the
Bihar and Orissa Decentralization Act, 1916 (B. & O. Act 3of 1916), s. 2 and
&ch:, Part II.

[¢] For orders made under s. 56 (3), see the Bihar and Orissa Local Statutory
Rules and Orders, Vol. I, Part IV,
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patticulars shown in the forin of account given in Schedule I1 to this
Act, or in such other form as may from time to time be prescribed by
the [Board of Revenue][!] either generally or for any particular local
atea or class of cuses.

(3) The landlord shall prepare and retain a copy of the statement
containing similar particulars.

/Penalties §8. (1 1If a landlord without reasonable cause refuses or neglects to
end fine for deliver to a tenant a receipt containing the particulars. prescribed by
;‘:(_t‘:l;?:d':nd section 56 for any reut paid by the tenant, the tenant may, within three
atatements Wonths from the dale of payment, institute a suit to recover from him
of account  such penalty, not exceeding double the amount or value of that rent, as

::‘1 e:;ﬂmg the Court thinks fit.

counter-

parts. (2) If a landlord without reasonable cause refuses or neglects to

deliver to a tenant demanding the sarne either the receipt in full discharge
or, if the tenant is not entitled to such a receipt, the statement of
account for any vear prescribed in section 57, the tenant may, within
the next ensuing agricultural vear, institute a suit to recover from him
such penalty as the Court thinks fit. not exceeding double the aggregate
amount or value of all rent paid by the tenant to the landlord during
the vear for which the receipt or account should have been delivered.

[21[(3) If a landlord or his agent, without reasonable cause, fails
to deliver to the tenant a receipt or statement, or to prepare and retain a
counterfoil or copy of a receipt or statement, as required by either of
the said sections, such landlord or agent, as the case may be, shall be
hiable to a fine not exceeding fifty rupees, to be imposed, after summary
inquiry, by the Collector.

[®1[(4) The Collector may hold a summary inquiry under sub-section
(3) either on information received from a Revenue-officer within one
year, or upon complaint of the party aggrieved made within three
months, from the date of failure, or upon the report of a Civil Court.

[*](5) Where, in any case institnted under sub-section (3), the
Collector discharges any landlord or agent, aud is satisfied that the
complaint of the tenant on which the proceedings were instituted is false

[1] These words were substituted for the words ** Local Government ' by the
Bihar and Orissa Decentralization Act, 1916 (B. & O. Act 3 of 1916), s. 2 and Sch.,
Part II.

[2] Sub-sections (3) tb (8) were substituted for the original sub-section (3) by the
Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 14. The original
sub-section ran thus:

*(3) If a landlord without reasunable cause fails to prepare and retain a counter.
foil or copy of a receipt or statement as required by either of the said sections.
he shall be punished with fine which may extend to fifty rupees."
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or vexatious, the Collector may, in his discretion, by his order of
discharge, direct the tenant to pay to such landlord or agent such
compensation, not exceeding fifty rupees, as the Collector thinks fit.

[*J[(6) An appeal shall lie to the Commissioner of the Division
against any order of the Collector imposing a fine under sub-section (3)
or awarding compensation under sub-section (56); and the order[2]
passed by the Commissioner on such appeal shall, subject to any order
which may be passed on revision by the Board of Revenue, be final.

[*1[(?) Any fine imposed or compensation awarded under this section
may be recovered in the mapmner provided by any law[®] for the time
being in force for the recovery of a public demand.

[*1[(8 For the purpose of an inquiry under this section, the Collector
shall have power to summon, and enforce the attendance of, witnesses,
and compel the production of documments in the same manner as is
provided in the case of a Court under the Code of Civil Procedure.[*]]

89. (1) The L.ocal Government shall cause to be prepared and kept Local
for sale to landlords at all subdivisional offices forms of receipts with Government
. . to prepare
counterfoils and of statements of account suitable for use under the gormge of
foregoing sections. receipt and
' account.
(2) The forms may be sold in books with the leaves consecutively
numbered or otherwise as the Local Government thinks fit.

60. Where rent is due to the proprietor, manager or mortgagee of Effect of
an estate, the receipt of the person registered under the Land Registra- ::"?;f:wgy
tion Act, 1876 as proprietor, manager or mortgagee of that estate, or pr%};rietor,
of his agent authorized in that behalf, «<hall be a sufficient discharge for manager of
the rent ; and the person liable for the rent shall not be entitled to plead Mortgagee.
in defence to a claim by the person so registered that the rent is due to

any third person.

But nothing in this section shall aftect any remedy which any such
third person may have against the registered proprietor, manager or
mortgagee.

[1] See footnote [27] on the preceding page.

{2] In Bengal Act 1 of 1907, <. 14, this word is printed as ** orders ™.

[3]1 See the Bihar and Orissa Public Demands Recovery Act, 1914 (B. and O.
Act 4 of 1914), ss. 4 and 5.

[4] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil Pro-
cedure, 1908 (5 of 1908), and this reference should now be taken to be made to that
Code—see s. 158 thereof,
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Deposit of rent.[*]
_ Application 61. (1) In any of the following cases, namely :—
trznge‘;:s‘t («} when a tenant tenders money on account of rent and the land-
Court. lord refuses to receive it or refuses to grant a receipt for it ;

(4) when a tenant bound to pay money on account of rent has
reason to believe, owing to a tender having been refused or
a receipt withheld on a previous occasion, that the person
to whom his rent is payable will not be willing to receive
it and to grant him a receipt for if;

(¢) when the rent is payable to co-sharers jointly, and the tenant
is unable to obtain the joint receipt of the co-sharers for
the money and no person has been empowered to receive the
rent on their behalf; or

(d) when the tenant entertains a bona fide doubt asto who is
entitled to receive the rent;

the tenant may present to the Court having jurisdiction to entertain
a suit for the rent of his tenure or holding an application in writing for
permission to deposit in the Court the full amount of the money then
due [?}[or which will become due at the end of the agricultural year in
which the deposit is made.]

(2) The application shall contain a statement of the grounds on
which it is made; shall state—

in cases (a) and (b). the name of the person to whose credit the
deposit is to be entered, :

in case {(¢), the names of the sharers to whom the rent is due, or
of so many of them as the tenant may be able to specify,
and

in case (d), the names of the person to whom the rent was last
paid and of the person or persons now claiming it;
shall be signed and verified, in the manner prescribed in section 52
of the Code of Civil Procedure[®], by the tenant, or, where he is not
personally cognizant of the facts of the case, by some person so cogni-
zant ; and shall be accompanied by a fee of such amount as the Local
Government, from time to time, by rule[*], directs.

[1] The word ‘‘ remt,’’ inss. 61 to 64, includes also money recoverable under
any enactment for the time being in force as if it was rent—see 5. 3 (5), ante, p. 14.

{2] The words within square brackets in s. 61(1) were added by the Bihar
Tenancy (Amendment) Act, 1934, (B. & O. Act 8 of 1934), 8. 13.

[3] Aect 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made
to rule 15 in Order VI in Sch. I to that Code-—see s. 158 thereof.

[4] For rules made under s. 61 (2), see the Bihar and Orissa Local Statutory
Rules and Orders, Vol. I, Part 1v.

14 of 1882,
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62. (1) If it appears to the Court to which an application is made
under the last foregoing section that the applicant is entitled under that
section to deposit the rent, it shall receive the rent and give a receipt
for it under the seal of the Court.

(2) A receipt given under this section shall operate as an acquittance
for the amount of the rent payable by the tenant and deposited as
aforesaid, in the same manner and to the same extent as if that amount
of rent had been received—

in cases (a) and (b) of the last foregoing section, by the person
specified in the application as the person to whose credit
the deposit was to be entered ;

in case (¢) of that section, by the co-sharers to whom the rent is
due; and

in case (d) of that section, by the person entitled to the rent

83. (1) The Court receiving the deposit shall forthwith cause to be
affixed in a conspicuous place at the Court-house a notification of the
receipt thereof, containing a statement of all material particulars.

(2) If the amount of the deposit is not paid away under the next
following section, within the period of fifteen days next following the
date on which the notification is so affixed, the Court shall forthwith—

in cases (@) and (b) of section 61, cause a notice of the receipt of
the deposit to be served, free of charge, on the person
specified in the application as the person to whose credit
the deposit was to be entered;

in case (c) of that section, cause a notice of the receipt of the
deposit to be posted at the landlord’s village office or in
some conspicuous place in the village in which the holding
is situate; and

in case (d) of that section, ¢iuse a like notice to be served, free
of charge on every person who it has reason to believe
claims or is entitled to the deposit.

64. (1) The Court may pay the amount of the deposit to any person
appearing to it to be entitled to the same, or may, if it thinks fit, retain
the amount pending the decision of a Civil Court as to the person so
_entitled.

Receipt
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Court for
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be a valid
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(%) The payment may, if the Local Government so direct, be made
by postal money-order.

(3) If no payment is made under this section before the expiration
of three years from the date on which a deposit is made, the amount
deposited may, in the absence of any order of a Civil Court to the
contrary, be repaid to the depositor upon his application and on his
returning the receipt given by the Court with which the rent was
deposited.

(4) No siit or other proceeding shall be instituted against the
Secretary of State for India in Council, or against any officer of the
Government, in respect of anything done by a Court receiving a deposit
under the foregoing sections; but nothing in this section shall prevent
any person entitled to receive the amount of any such deposit from
recovering the same from a person to whom it has been paid under this
section.

Arrears of rent.[!]

65. Where a tenant is a permanent tenure-holder, a raiyat holding
at fixed rates or an occupancy-raiyat, he shall not be liable to ejectment
for arrears of rent, but his tenure or holding shall be liable to sale in
execution of a decree for the rent thereof, and the reunt shall be a first
charge thereon.

66. (1) When an arrear of rent remains due from a tenant not being
a permanent tenure-holder, a raiyat holding at fixed rate: or an
occupancy-raiyat, at the end of the Bengali year[*] where that year
prevails, or at the end of the month of Jeth[*] where the Fasli or Amli
year prevails, the landlord may, whether he has obtained a decree for the
recovery of the arrear or not and whether he is entitled by the terms of
any contract to eject the tenant for arrears or not, institute a suit to
eject the tenant.

(2) In a suit for ejectment for an arrear of rent a decree passed in -
favour of the plaintiff shall specify the amount of the arrear and of the

111 The word "* rent ™ in ss. 65 to 68 includes also money recoverable under
any enactment for the time being in foree as if it was rent—see s. 8(5), ante, p. 14.
[2] i.e., the month of "Chaitra, which corresponds to the last part of March

and the first part of April.
[8] The x!r)lonth of Jeth corresponds to the last part of May and the first

part of June.
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interest (if any) due thereon, and the decree shall not be executed if
~that amount and the costs of the suit are paid into Court within fifteen
days from the date of the decree, or, when the Court is closed on the
ﬁfteenth day, on the day upon which the Court re-opens.

(3) The Court, may for special reasons extend the period of fifteen
“days mentioned in this section.

87. An arrear of rent shall bear simple interest at the rate of twelve Intereston j
[*]1[and-a-half] per centum per annum from the expiration of that 8Tesrs.
quarter of the agricultural year in which the instalment falls due[?] [to
the date of payment or of the mstltutlon of the suit, whichever date is
earlier.]

88. (1) If, in any suit brought for the recovery of arrears of rent, it Power to
appears to the Court that the defendant has, without reasonable or 3";“1 o
probable cause, neglected or refused to pay the amount of rent due by rentagxth
-him, the Court may award tc the plaintiff, in addition to the amount cut resscun-
decreed for rent and costs, such damages, not exceeding twenty-five per & °b'° cause,
centum on the amount of rent decreed, as it thinks fit : defendant

improperly
Provided that interest shall not be decreed when damages are sued for

awarded under this section. rent.

(2) If, in any suit brought for the recovery of arrears of remt, it
appears to the Court that the plaintiff has instituted the suit without
reasonable or probable cause, the Court may award to the defendant, by
way of damages, such sum, not exceeding twenty-five per centum on the
whole amount claimed by the plaintiff, as it thinks fit.

Produce rents.

69. (1) Where rent is taken by appraisement or division of the Order for
appraising

produce,— or dividing
(a) if either the landlord or the tenant neglects to attend, either produce.
~ personally or by agent, at the proper time for making the
appraisement or division, or

"(b) if there is a dispute about the quantity, value or division of
the produce,

[1] The words ** and-a-half '’ in s. 67 were inserted by the Bengal Tenancy
(Amendment) Act, 1907 (Ben. Aet 1 of 1907), s. 15(a).

[2] The words *“to the date of payment or of the institution of the suit,
whichever date is earlier '’ in s. 67 were substituted for the words ** to the institu-

tion of the suit ' by ibid, s. 15(b).
5 ‘ 20 Leg. D.
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the Collector may, on the application of either party, and on his
depositing such sum on account of expenses as the Collector may require,
make an order appointmg such officer as he thinks fit to appraise or

divide the produce.

(2) The Collector may. without such an application, make the like
order in any case where in the opinion of the District or Subdivisional
Magistrate the making of the order would be likely to prevent a breach
of the peace. :

(3) Where a Collector makes an order under this section, he may,
by order, prohibit the removal of the produce until-the appraisement .or
division has been effected;['] [but an order made by the Collector
under this sub-section shall not prevent the execution of any order passed
by the Court for the distraint of the tenant’s crops]. -

[2][(#) Every officer appointed by the Collecior under sub-section (1)
to appraise or divide the produce shall, for the purposes of the Indian 45 of 1860.
Penal Code, be deemed to be a public servant.]

Piocedure 70. (1) When a Collector appoints an officer under the last foregoing
:;’;2:: section, the Collector may, in his discretion, direct the officer to associate

with himself any other persons as assessors, and may give him instruc-
tions regarding the number, qualifications and mode of selection of those
assessors (if any), and the procedure to be followed in making the
appraisement or division ; and the officer shall conform to the instructions
so given.

(2) The officer shall, before making an appraisement or division,
give notice to the landlord and tenant of the time and place at which
the appraisement or division will be made ; but if either the landlord or
the tenant fails to attend either personally or by agent, he may proceed
ex parte.

" (3) When the officer has made the appraisement or division, he
shall submit a report of his proceedings to the Collector.

(4) The Collector shall consider the report, and, after giving the
parties an opportunity of being heard and making such inquiry (if any)
as he may think uecessary, shall pass such order thereon as he thinks

appointed.

just.

(5) The Collector may, if he thinks fit, refer any question in dispute
between the parties for the decision of a Civil Court, but, subject as

[1] The words in square brackets were added to s. 69(3) by the Bengal
Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 16(1).
[3] Sub-section (#) was added to s. 69 by ibid, s. 16(2).
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aforesaid, his order shall be final apd shall, on application to a Civil
Court by the landlord or the tenant, be enforceable as a decree.

(6) Where the officer makes an appraisement, the appraisemént
papers shall be filed in the Collector’s office. :

71. (1) Where rent is taken by appraisement of the produce, the Rights and

tenant shall be entitled to the exclusive possession of the produce. .lit;bﬂiﬁes a
. . to posses-
(2) Where rent is taken by division of the produce, the tenant shall sion of

be entitled to the exclusive possession of the whole produce until it is “°P-

‘divided, but shall not be entitled to remove any portion of the produce

from- the thresh'ing-'ﬂoor at such a time or in such a manner as to
prevent the due division thereof at the proper time.

(3) In either case the tenant shall be entitled to cut and harvest
the produce iii due course of husbandry without any interference on
the part of the landlord.

(4) If the tenant removes any portion of the produce at such a time
or in such a manner as to prevent the due appraisement or division
thereof at the proper time, the produce shall be deemed to have been
as full as the fullest crop of the same description appraised in the
neighbourhood on similar land for that harvest.

[*]Liability for rent on change of landlord or after transfer of tenure
or holding.

72. (1) A tenaat shall not, when his landlord’s interest is transferred, Tenant not

_ be liable to the transferee for rent which became due after the iransfer linble to

and was paid to the landlord whose interest was so transferred, unless Z?';:‘:r

the transferee has before the payment given notice of the transfer to lord’s
the tenant. interest for
rent paid t
(2) Where there is more than one tenant paying rent to the landlord f°!'m°1;d
whose interest is transferred, a general notice from the transferee to \\'itho%t
the tenants published in the prescribed manner shall be a sufficient notice of

notice for the purposes of this section. the transfer

[2][78. (1) When an occupancy-holding has been transferred in Liability fo

whole or in part whether before or after the commencement of the Bihar m":n"(‘

Tenancy (Amendment) Act, 1934, by sale, exchange or gift or by sale yangter
in execution of a decree or of a certificate filed under the Bihar and oirtwhqf)le °
e - part of

[1] The word ** rent ™ in ss. 72, 73, 74 and 75 includes also money recoverable holding.
under any enactment for the time being in force as if it was rent—see s. 3(5)
ante, p. 14. ]

[25) This section was substituted for the original section 73 by the Bihar
Tenancy (Amendment) Act, 1934 (B. & O. Act 8 of 1934), s. 14,
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Orissa Public Demands Recovery Act, 1914, other than a decree or aB. & O.
certificate for arrears of rent due in respect of the holding— ﬁ;clt44 of

(a) all arrears of rent due in respect of the holding before the
date on which the landlord has given or is deemed to have
given his consent to the transfer shall be a fitst charge on
the holding,

(b) the transferor shall be liable for all arrears due before the
date of the transfer, and

(c) the transferor and the transferee shall be jointly and severally
liable for all arrears falling due after the date of the
transfer and before the date on which the landlord has
given or is deemed to have given his consent to the
transfer.

(2) In this section the expression ‘‘ date of the transfer '’ means—

(a) in the case of a transfer by sale, exchange or gift, other than
an oral gift made by a Muhammadan,—the date of the
execution of the instrument of transfer, or, if the transfer
was made before the date of the commencement of the
Bihar Tenancy (Amendment) Act, 1934, and no insfru- B. & O.
ment of transfer was executed,—the date on which the "1‘;;)48 of

transaction was completed ;

(b) in the case of an oral gift made by a Muhammadan,—the
date on which the gift was made;

(¢) in the case of a sale in execution of a decree or cerfificate
filed under the Bihar and Orissa Public Demands Recovery B. 0.

Act, 1914,—the date of the sale. 19?44 Of

(3) When an occupancy-holding or portion has been transferred by
will, the transferee shall be liable for all arrears of rent due in respect
of the holding or portion up to the date on which the landlord has given
or is deemed to have given his consent to the transfer and such arrears
shall be a charge on the holding.]

‘Illegal cesses, ete.

Abwab,

eto., illegal. 74. All impositions upon tenants under the denomination of abwab,

mathat or other like appellations in addition to the actual rent, shall
be illegal, and all stipulations and reservations for the payment of such
shall be void.
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78. Every tenant from whom, except under any special enactment, Penalty fur
for the time being in force, any sum of money or any portion of the f“glﬁ"g by
produce of his land 'is exacted by his landlord in excess of the rent [*][or fﬂmor
interest] Iawfully payable, may, within six months from the date of the tenant of
exaction, institute a suit to recover from the landlord, in addition to 5™ in
the amount or value of what is so exacted, such sum by way of penalty :ﬁze::n:f
as the Court thinks fit, not exceeding two hundred rupees; or, when payable,
double the amount or value of what is so exacted exceeds two hundred

rupees, not exceeding double that amount or value.

CHAPTER IX.

MISCRLLANEOUS PROVISIONS AS TO LLANDLORDS AND TENANTS.

, Improvements.

76. (1) For the purposes of this Act, the term ‘‘ improvement,’’ Definition
used with reference to a raiyat’s holding, shall mean any work which ;iovel_m'
adds to the value of the holding which is suitable to the holding and ment.”
consistent with the purpose for which it was let, and which, if not
executed on the holding, is either executed directly for its bhenefit, or

1s, after execution, made directly beneficial to it.

(2) Until the contrary is shown, the following shall be presumed
to be improvements within the meaning of this section :—

(a) the construction of wells, tanks, water-channels and other
works for the storage, supply or distribution of water for
the purposes of agriculture, or for the use of men and
cattle employed in agriculture ; :

(b) the preparation of land for irrigation ;

(¢) the drainage, reclamation from rivers or other waters, or
protection from floods, or from erosion or other damage
by water, of land used for agricultural purposes, or waste-
land which is culturable;

(d) the reclamation, clearance, enclosure or permanent improve-
ment of land for agricultural purposes ;

(e) the renewal or re-construction of any of the foregoing works,
or alterations therein or additions thereto; and

&} Tl—lg words ‘* or inferest,’ in s. 75, were inserted by the Bengal Tenanocy
(Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 17.
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(f) the erection of a suitable dwelling-house for the raiyat and
his family, together with all necessary out-offices.

(3) But no work executed by the raiyat of a holding shall be deemed
to be an improvement for the purposes of this Act if it substantially
diminishes the value of his landlord’s property.

77. (1) Where a raiyat holds at fixed ratcs or has an occupancy-
right in his holding, neither the raiyat nor his landlord shall, as such,
be entitled to prevent the other from making an improvement in respect
of the holding, except on the ground that he is willing to make it
himself.

(2) If both the raiyat and his landlord wish to make the same
iffprovement, the raiyat shall have the prior right to make it, unless
it affects another holding or other holdings under the same landlord.

78. If a question arises between the raiyat and his landlord—
(a) as to the right to make an improvement, or '
(b) as te whether a particular work is an improvement,

the Collector may, on the application of either party, decide the question,
and his decision shall be final.

79. (1) A non-occupancy raiyat shall be entitled to construct,
maintain and repair a well for the irrigation of his holding, with all
works incidental thereto, and to erect a suitable dwelling-house for
himself and his family, with all necessary out-offices; but shall not,
except as aforesaid and as next hereinafter provided, be entitled to
make any other improvement in respect of his holding without his
landlord’s permission.

(2) A non-occupancy-raiyat who would, but for the want of his
landlord’s permission, be entitled to make an improvement in respect
of his holding, may, if he desires that the improvement be made,
deliver, or cause to be delivered, to his landlord a request in writing
calling upon him to make the improvement within a reasonable time;
and, if the landlord is unsble or neglects to comply with that request,
may make the improvement himself.

80. (/) A landlord may, by application to such Revenue-officer as
the [Board of Revenue]['] may appoint, register any improvement which
he has lawfully made ¢t which has been lawfully made at his expense
or which he has assisted a tenant in making. '

[1] The words ** Board of Revenue '’ were substituted for the words ‘‘ Local
Government '’ by the Bihar and Orissa Decentralization Act, 1916 (B. & O. Act &
of 1916), s, 2 and Sch., Part II, .
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(2 The application shall be in such form, shall contain such
information, and shall be verified in such mauner, by local inquiry or
otherwise, as the Local Government, from time to time, by rule directs.

(3) The Qﬂicer.rec'eiving the application may reject it if it has
not been made within twelve months—

(@) in the case of improvements made before the commencement
of this Act—from the commencement of this Act;

(b) in the case of improvements made after the commencement
of this Act—from the date of the completion of the work.

81. (1) If any landlord or tenant of a holding desires that evidence
relating to any improvement made in respect thereof be recorded, he
may apply to a Revenue-officer, who shall thereupon. at a time znd
place of which notice shall be given to the parties. record the evidence,
unless he considers that there are no reasonable grounds for making
the application, or it is made to appear that the subject-matter thereof
is under inquiry in a Civil Court.

(2) When any matter has been recorded under this section, the
record thereof shall be admissible in evidence in every subsequent
proceeding between the landlord and tenant or any person claiming
under them.

82. (1) Every taiyat who is ejected from his holding shall be
entitled to compensation for improvements which have been made in
respect thereof in accordance with this Act by him. or by his predecessor
in interest, and for which compensation has not already been paid.

(2) Whenever a Court makes a decree or order for the ejectment
of a raiyat, it shall determine the amount of compensation (if any)
due under this section to the raiyat for improvements, and shall make
the decree or order of ejectment conditional on the payment of that
amount to the raiyat.

(3) No compensation under this section for an improvément shall
be claimable where the raiyat has made the improvement in pursuance
of a contract or under a lease binding him, in consideration of some
substantial advantage to be obtained by him, to make the improvement
without compensation, and he has obtained that advantage.

(4) Improvements made by a raiyat between the second day of
March, 1883, and the commencement of this Act shall be deemed fo
have been made in accordance with this Act.

Application
to record
evidence as
t> improve-
ment,

Compenss-
tior for
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ments.
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(6) The Local Government may, from time to time, by notification
in the official Gazette, make rules requiring the Court to associate with
itself, for the purpose of estimating the compensation to be awarded
under this section for an improvement, such number of assessors as
the Local Government thinks fit, and determining the qualifications
of those assessors and the mode of selecting them.

Prl'i;u;iple on 83. (1) In estimating the compensation to be awarded under the

;m‘;ensﬂ_ last foregoing section for an improvement, regard shall be had—

t::lilifa::d?e (¢) to the amount by which the value, or the produce, of the
bolding, or the value of that produce, is increased by the
improvement ;

(b) to the condition of the improvement, and the probable duration
of its effects;

(c) to the labour and capital required for the making of such
an improvement ;

(@ to any reduction or remission of rent or any other advantage
given by the landlord to the raiyat in consideration of
the improvement; and

(e) in the case of a reclamation or of the conversion of unirrigated
into irrigated land, to the length of time during which
the ratyat has had the benefit of the improvement at an
unenhanced rent.

(2) When the amount of the compensation has been assessed, the
Court may, if the landlord and ratyat agree, direct that, instead of
being paid wholly in money, it shall be made wholly or partly in some
other way.

Acquisttion of land for building and other purposes.

Acquisition 84. A Civil Colrt may, on the application of the landlord of a

of land for holding, and on being satisfied that he is desirous of acquiring the

22:11‘1';’31“ holding or part thereof for some reasonable and sufficient purpose having

purposes,  Telation to the good of the holding or of the estatein which it is
comprised, including the use of the ground as building ground, or for
any religious, educational or charitable purpose,

and on being satisfied on the certificate of the Collector that the
purpose is reasonable and sufficient,

authorize the acquisition thereof by the landlord upon such condi-
tions as the Court may think fit, and require the temant to sell his
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interest in the whole or such part of the holding to the landlord upon
such terms as may be approved by the Court, including full compen-
sation to the tenant. '

Sub-letting.

85. (1) If a raiyat sub-lets otherwise than by a registreed instru- Restrictions
ment, the sub-lease shall not be valid against his ‘landlord unless made sub-
. etting.
with the landlord’s consent.

(2) A sub-lease by a raiyat shall not be admitted to registration if
it purports to create a term exceeding nine vears.

(3) Where a raiyat has, without the consent of his landlord, granted
a sub-lease by an instrument registered before the commencement of
this Act, the sub-lease shall not be valid for more than nine years
from the commencement of this Act.

Surrender and abandonment.

88. (1) A raiyat not bound by a lease or other agreement for a Surrender.
fixed period may, at the end of any agricultural year, surrender his
holding.

(2) But, notwithstanding the surrender, the raiyat shall be liable
to indemnify the landlord against any loss of the rent of the holding
for the agricnltural vear next following the date of the surrender,
noless he gives to his landlord, at least three months before he
surrenders, notice of his intention to surrender.

(3) When a raiyat has surrendered his holding, the Court shall,
in the following cases for the purposes of sub-section (2), presume, until
the contrary is shown, that such notice was so given, namely :—

(a) if the raiyat takes a new holding in the same village from
the same landlord during the agricultural year next
following the surrender;

(b) if the raiyat ceases, at least three months before the end‘
of the agricultural year at the end of which the surrender

is made, to reside in the village in which the surrendered
holding is situate.

(4) The raiyat may, if he thinks fit, cause the notice to be served
through the Civil Court within the ]unsdlctlon of which the holdmg
or any portion of it is situate.

(6) When a raiyat has surrendered his holding, the landlord may
enter on -the holding and either let it to another tenant or take it
into cultivation himself.
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(3) The ten vears shall be computed from the date of the last
measurement, whether made before or after the commencement of
this Act.

91. (1) Where a landlord desires to measure any land. which he

tisr, entitled to measure under the last foregoing section, the Civil Court

may, on the application of the landlord, make an order requiring the
tenant to attend and point out the boundaries of the land. ‘

(2) If the tenant refuses or neglects to comply with the order, a
mnap or other record of the boundaries and measurements of the land
prepared under the direction of the landlord at the time when the
tenant was directed to attend, shall be presumed to be correct until
the contfrary is shown.

92, (1) Every measurement of land made by order of a Civil
Court, or of a Revenue-officer, in any suit or proceeding between a
landlord and tenant, shall be made by the acre, unless the Court or
Revenue-officer directs that it may be made by any other specified
standard.

(2) If the rights of the parties are regulated by any local measure
other than the acre, the acre shall be converted into the local measure
for the purposes of the suit or proceeding.

(3) The TLiocal Government may, after local inquiry, make rules
declaring for any local area the standard or standards of measurement
locally in use in that area; and every declaration so made shall be
presumed to be correct until the contrary is shown.

Managers.

[*]98. When any dispute exists between co-owners of an estate or
tenure as to the management thereof, and in consequence there has
ensued, or is likely to ensue,

(a) inconvenience to the public, or
(b) injury to private rights,

the District Judge may, on the application in case (a) of the
Collector, and in case (b) of anyone having an interest in the
estate or tenure, direct a notice to be served on all the co-owners, calling
on them to show cause why they should not appoint a common manager :

Provided that a co-owner of an estate or tenure shall not be entitled
to apply under this section unless he is actually in possession of the
interest he claims, and, if he is a co-owner of an estate, unless his oy At 7
name and the extent of his interest are registered under the Y.and of 1876.
Registration Act, 1876.

{1] For notes tos. 98, see the Bihar and Orissa Wards® Manual, 1927, pp. 828,

324.
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94. If the co-owners fail to show cause as aforesaid within one pgwer to
month after service of a notice under the last foregoing section, the order them
District Judge may make an order directing them to appoint a comraon g° ;ﬁa’;;t_,
manager, and a copy of the order shall be served on any co-owner it cause is
who did not appear before it was made. not shown.

95. If the co-owners do not, within such period, not being less Power to
than one month after the making of an order under the last foregoing g’f::;ir it
section, as the District Judge may fix in this behalf, or, where the order is not
order has been served as directed by that section, within a like period obeyed.
after such service, appoint a common manager and report the appoint-
ment for the information of the District Judge, the District Judge
may, unless it is shown to his satisfaction that there is a prospect
of a satisfactory arrangement being made within a reasonable time,—

(@) direct that the estate or tenure be managed by the Court
of Wards in any case in which the Court of Wards
consents to undertake the management thereof; or

(b) in any case appoint a manager.

96. The Local Government may nominate a person for any local Power to

area to manage all estates and tenures within that local area for which ;::;’:’"20

it may be necessary to appoint a manager under clause (b) of the last 504 in all
foregoing section; and, when any person has been so nominated, no cases under
other person shall be appointed manager under that clause by the dfm;::t (b)
District Judge, unless in the case of any estate the Judge thinks fit ;’ecﬁon,
to appoint one of the co-owners themselves as manager.

97. In any case in which the Court of Wards undertakes under The Court
section 95 the management of an estate or tenure, so much of the Kfct‘,mll;g?l,

provisions of the Court of Wards’ Act, 1879, as relates to the manage- spplicable

" ment of immovable property shall apply to the management. to manage-

ment by
Court of
Wards.

98. (1) A manager appointed under section 95 may, if the District Provisions
Judge thinks fit, be remunerated by a fixed salary or percentage of spplicsbls
the money collected - by him as manager, or partly in one way and manager.
partly in the other, as the District Judge, from time to time, directs.

(2) He shall give such security for the proper discharge of his
duties as the District Judge directs.

(3 He shall, subject to the control of the District Judge, have,
for the purposes of management, the same powers as the co-owners
jointly might but for his appointment have exercised, and the co-owners
shall not exercise any such power.
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Ezplanation 1.—The term ** settlement of land-revenue,’’ as used in clause (d),
includes a settlement of rents in an estate or tenure which belongs to the Government.

Ezxplanation 2.—A superior landlord may apply for an order under this section,
notwithstanding that his estate or part thereofis temporsrily leased to a tenure-
holder.

(3) A notification in the official Gazette of an order under this
section shall be conclusive evidence that the order has been duly made.

(4) The survey shall be made and the record-of-rights prepared
in accordance with rules made in this behalf by the Local Government. °

102. Where an order is made under section 101, the particulars
to be recorded shall be specified in the order, and may include, either
without or in addition to other particulars, some or all of the following,
namely :(— '

(a) the name of each tenant or occupant;

(b) the class to which each tenant belongs, that is to say, whether
he is a tenure-holder, raiyat holding at fixed rates, settled
raiyat, occupancy-raiyat, non-occupancy-raiyat or under-
raiyat, and, if he is a tenure-holder, whether he is a
permanent tenure-holder or not, and whether his rent is
liable to enhancement during the continuance of his
tenure ;

(¢) the situation and quantity and one or more of the boundaries
of the land held by each tenant or occuiper;

(d) the name of each tenant’s landlord;

[11[(dd) the name of each proprietor in the local area or estate;]

(e) the rent payable at the time the record-of-rights is being
prepared ; ,

(f) the mode in which that rent has been fixed—whether by
contract, by order of a Court, or otherwise;

(g) if the rent is a gradually increasing rent, the time at which, .
and the steps by which, it increases; _

[2][(gg) the rights and obligations of each tenant and landlord
in respect of—

(1) the use by tenants of water for agricultural purposes,

whether obtained from a river, jhil, tank or well or
any other source of supply, and

[1] Clause (dd) was inserted by the Bengal Tenancy (Amendment) Act, 1907
(Ben. Act I of 1907), s. 20 (1).

[2] Clause (gg) was inserted by ibid, 5. 20 (2), and is to be deemed to have been
so inserted from the commencement of the Bengal Tenancy (Amendment) Act, 1898
(Ben. Act 8 of 1898). :
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(¢) the repair and maintenance of appliances for securing a
supply of water for the cultivation of the land held by
each tenant, whether or not such appliances be situated
within the boundaries- of such land;]

(h) the special conditions and incidents, if any, of the tenancy;

[1][(5) uny right of way or other easement attaching to the land
for which a record-of-rights is being prepared ;]

[®1[(M] if the land is claimed to be held rent-free—whether or not
rent is actually paid, and, if not paid, whether or not the
occupant is entitled to hold the land without payment of
rent, and, if so entitled, under what authority.

\/\[3][102& The Local Government may, for the purpose of settling Power to

or averting disputes existing or likely to arise between landlords, ‘;fd‘" S&‘"

tenant:s, proprietors, or persons belonging to any of these classes, pggp::;ﬁon

regarding the use or passage of water, of record-
* of -rights

as to water,
make an order directing that a survey be made, and a record-of-rights '
be prepared, by a Revenue-officer, in order to ascertain and record the

rights and obligations of each tenant and landlord in any local area,

estate or tenure or part thereof, in respect of—

(a) the use by tenants of water for agricultural purposes, whether
obtained from a river, jhil, tank or well, or any other
source of supply; and

(b) the repair and maintenance of appliances for securing a supply
of ‘water for the cultivation of the land held by each tepant,
whether or not such appliances be situated within the

+ boundaries of such land. ]

103. On the application of one or more of the proprietors or. tenure- Power for
holders, or of a large proportion of the raiyats, of an estate or tenure, and Revenue-

on the applicant or applicants depositing or giving security for the ;’fﬂﬁj’; o

required amount for expenses, a Revenue-officer may, subject to and in particulars
accordance with, rules made in this behalf by the Local Government, :.“ applica.
ascertain and record all or any of the particulars specified in section 102 p‘fol;,,;ftor
with respect to the estate or tenure or any part thereof. tenure.

. — - - — holder or
[}) Clause (i) was inserted by the Bengal Tenancy (Amendment) Act, 1907 large
{Ben. Act 1 of 1907), s. 20(3). proportion

(2] This clause was formerly lettered (i), and was re-lettered {f) by ibid, 8. 20 of raiyals.

. 0] 8. 1024 was inserted by ibid, s. 21.
6 . 20 Leg. D.
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4. (Secs. 103A-108B.)

@ (1) When a draft record-of-rights has been prepared, the
Revenue-officer shall publish the draft in the prescribed manner and for
the prescribed period, and shall receive and consider any objections wh.ich
may be made to any entry therein, or to any omission therefrom, during
the period of publication.

(2) When such objections have been considered and disposed of
according to such rules as the Local Government may prescribe, and (if
a settlement of land-revenué is being or is about to be made) the Settle-
ment Rent-roll has been incorporated with the record under section
104F, sub-section (3), the Revenue-officer shall finally frame the record,
and shall cause it to be finally published in the prescribed manner; and
the publication shall be conclusive evidence that the record has been duly
made under this Chapter.

(3) Separate draft or final records may be published under sub-
section (1) or sub-section (2) for different local areas, estates, tenures
or parts thereof.

[1]103B. (1) In any suit or other proceeding in which a record-of-
rights prepared and published under this Chapter, or a duly certified
copy thereof or extract therefrom, is produced, such record-of-rights shall
be presumed to have been finally published, unless such publication is
expressly denied; and a certificate, signed by the Revenue-officer, or by
the Collector of any district in which the local area, estate or tenure or
part thereof to which the record-of-rights relates is wholly or partly
situate, stating that a record-of-rights has been finally published under
this Chapter, shall be conclusive evidence of such publication.

(2) The Local Government may, by notification,[2] declare, with
regard to any specified area, that a record-of-rights has been finally
published for every village included in such area. and such notification
ghall be conclusive evidence of such publication. ‘

(3) Every entry in a record-of-rights so published shall be evidence

~ of the matter referred to in such entry, and shall be presumed to be

correct until it is proved by evidence to be incorrect.

* [1] This section was substituted for the former s. 103B by the Bengal Tenancy
{Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 22,

The former s. 108B ran thus:—

*“ 108B. A certificate signed by the Revenue-officer, stating that a record-of-rights
hag been finally published under this Chapter, shall be conclusive evidence of such

- publication; and every entry in a record-of-rights so published shall be presumed

to be correct until the contrary is proved."

[2] Fer a list of notifieations issued under s. 108B (2), see the Bihar and
Orissa Local Statutory Rules and Orders, Vol. I, Part IV, ~
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(Secs. H04-104A.)

Part 11.—Settlement of Rents, preparation of Settlement Rent-roll,
and [1][disposal of objections], in cases where a settlement of land-
revenue is being or is about to be made.

104. In every case in which a settlement of land-revenue is being Settlement

or is about to be made, the Revenue-officer shall, after publication of ‘;nd"::_

the draft of the record-of-rights under section 103A, sub-section (1),— paration of
. A - : ) Settlement

(a) settle fair and equitable rents for tenants of every class, Rent-roll
when to be

(b) notwithstanding anything contained in section 192, settle a undertaken
fair and equitable rent for any land in respect of which he by Revenues
has recorded, in pursuance of [2][clause (j)] of section 102, °
that the occupant is not entitled to hold it without pay-
ment of rent, and

(¢) prepare a Settlement Rent-Roll:

[3)[Provided that the Revenue-officer shall not settle the rents of
tenants of every class in an estate or tenure belonging to the Govern-
ment, if it does not appear to the Local Government to be expedient
that he should do so.][%] ’

104A. (1) For the purposes of settling rents under this Part and 1;;‘:“‘1“-'0
preparing a Settlement Rent-roll, the Revenue-officer may proceed in . " ¢
any one or more of the following ways or partly in one of those ways and rents sad

partly in another, that is to say,— gf“’m;“_“'

(a) if in any case the landlord and tenant agree between them- ment Rent-
selves as to the amount of the rent fairly and equitably g, Part.
payable, the Revenue-officer shall satisfy himself that the

© rent so agreed upon is fair and equitable, and if he is so
satisfied, but not otherwise, it may be settled and recorded
as the fair and equitable rent;

(b) the Revenue-officer may himself propose what he deems to be
the fair and equitable rent, and if the amount so proposed
is accepted, either orally or in writing, by the tenant, and
if the landlord, after notice to attend, raises no objection,
the rent so proposed may be settled and recorded as the fair
and equitable rent;

[l] The words ** disposal of objections ' in this heading, were substituted for
the words ** decision of dispufes ’* by the Bengal Tenancy (Amendment) Act, 1907
(Ben. Act 1 of 1907), s. 28,

) The word, letter and brackets ‘ clause (j) " were substituted for the word,
letter and brackets ** elause () "' by ibid, s. 24 (1).

(8] This proviso was added to s. 104 by ibid, s. 24 (2).

{4] For an order made under the proviso fo s. 104, se¢ the Bihar and Orissa
Local Btatutory Rules and Orders, Vol. I, Part IV,
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(d) whether the land has been wrongly recorded as part of a
particular estate or tenancy, or wrongly omitted from the
lands of an estate or tenancy ;

(¢) whether the tenant belongs to a class different from that to
which he is shown in the record-of-rights as belonging;

{/) whether the special conditions and incidents of the tenancy,
or any right of way or other easement attaching to the
land have not, or has not, been recorded or have, or has,
been wrongly recorded;

the Revenue-officer shall try and decide such issue and settle the
rent under section 105 accordingly :

Provided that the Revenue-officer shall not try any issue under this
section, which has been, or is already, directly and substantially in issue
between the same parties, or between parties under whom they or any
of them claim, and has been tried and decided, or is already being
tried, by a Revenue-officer in a suit instituted before him under section
106.]

Pt
B Y 106. In proceedings under this Part, a suit may be instituted
before a Revenue-officer at any time within three months from the
date of the certificate of the final publication of the record-of-rights under
sub-section (2) of section 103A of this Act, by presenting a plaint on
stamped paper, for the decision of any dispute regarding any entry which
a Revenue-officer has made in, or any om1ss1on whlch the sald officer
has made from, the record, T e

Whethel such dispute be between landlord and tenant, or between
landlords of the same or of neighbouring estates, or between tenant and
tenant, or as to whether the relationship of landlord and-tenant exists,
or as to whether land held rent-free is properly so held, or as to any
other matter;

and the Revenue-officer shall hear and decide the dispute :

Provided that the Revenue-officer may, subject to such rules as the
Liocal Government may prescribe in this behalf, transfer any particular
case or class of cases to a competent Civil Court for trial :]

[21[Provided also that in any suit under this section the Revenue-
officer shall not try any issue which has been, or is already, directly and
substantially in issue between the same parties, or between parties under

[1] 1t was substibuted for the original s. 106 by the Bengal Tenancy (Validation
and Amendment) Act, 1903 (Ben. Act I of 1908), s. 4.

[2] This proviso. wis added to s. 106 by the Bengal Tenancy (Amendment) Act,
1907 (Ben. Act 1 of 1007), s. 27.
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whom they or any of them claim, in proceedings for the settlement of
rents under this Part, where such issue has been tried and decided, or
is already being tried, by a Revenue-officer under sectian 105A.]

107. (1) [*1[In all proceedings under section 105, section 105A and Procedure to
section 106,] the Revenue-officer shall, subject to rules made by the Liocal be adopted
Government under this Act, adopt the procedure laid down in :%Gl::'venue'

1882. the Code of Civil Procedure[?] for the trial of suits; and his decision
in every such proceeding shall have the force and effect of a decree of
a Civil Court in a suit between the parties, and, subject to the provisions
of sections 108 and 109A, shall be final.

[I[(2) A note of all rents settled under section 105 and of all
decisions of issues or disputes under section 105A or section 106, and
of all rents commuted under section 40 by a Revenue-officer appointed
by the designation of Settlement Officer or Assistant Settlement Officer,
shall be made in the record-of-rights finally published under sub-section
(2) of section 103A, and such note shall be considered as part of the
record. |
s 408, Any Revenue-officer especially [*] empowered by the Liocal %ﬁvisiml'by

. . o - . . . evenue-

Government n this behalf may, on application or of his own motion, officer.
within twelve months from the making of any order or decision under
section 105, [#][section 105A], section 106 or section 107, revise the
same, whether it was made by himself or by any other Revenue-officer,

but not so as to affect any order passed or decree made under section
100A :

Provided that no such order or decision shall be so revised if an
appeal from it is pending under section 109A or until reasonable notice
has been given to the parties concerned to appear and be heard in the
matter.

[1] The words and figures in square brackets in s, 107 (1) were substituted
ivr the words and figures ** In all proceedings for the settlement of rents under this
Part, and in all proceedings under section 106," by the Bengal Tenancy (Amend-
ment) Act, 1907 (Ben. Act 1 of 1907), s. 28 (a).

[2] Act T4 7of 1882 has been repesled and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made
to that Code—see 8. 158 thereof.

’ 8] This sub-section (2) was substituted for the original sub-section (2) by the
Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 28 (b).
The original sub-section ran thus :—

*“ (2) A note of all rents settled and of all decisions of disputes by the Revenue-
«fficer under section 105 or section 106 shall be made by him in the record-of-rights
finally published under section 108A, sub-section (2), and such notes shell be
considered as part of the record.”

[4] Bic. Read specially.

15] The words in square brackets in s. 108 were inserted by the Bengal
Tenancy (Amendment) Act, 1907 (Ben, Act 1 of 1907), s. 29,
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(Secs. 104F-104H.)

(2) The Revenue-ofticer may, of his own 1notion or on the application
of any party aggrieved, at any time before a Settlement Rent-roll is
submitted to the confirming authority under section 104F, revise any
tent entered therein :

Provided that no such eutry shall be revised uniil reasonable notice
has been given to the parties concerned to appear and be heard in the

matter.
Final revi. 104F. (1) When all objections have been disposed of under section
sion of 1041, the Revenue-officer shall submit the Settlement Rent-roll to the

i‘ég;‘tl'e;;?ut confirming authority, with a full statement of the grounds of his propo-
and incor. Sals and a summary of the objections (if any) which he has received.

porati 1 . . .
fﬁ;a;:;e % (#) The confirming authority may sanction the Settlement Rent-

the record- roll, with or without amendment, or may return it for revision :

of-rights. - . . . .
Provided that no entry shall be amended, or omission supplied, until

reasonable notice has been given to the parties concerned to appear and
be heard in the matter.

. (3) After sanction by the confirming authority, the Revenue-olfticer
shall finally frame the Settlement Rent-roll and shall incorporate it with
the record-of-rights published in draft under section 103A.

Appeal to, ey @ (I) An appeal, if presented within two months from the
and revision dute of the order appealed against, shall lie from every order passed by
i’g:;v:‘!'l’:f;“" a Revenue-officer prior to the final publication of the record-of-rights on
authorities. any objection made under section 104B, sub-section (3), or section 104E;

and such appeal shall lie to such superior Revenue authority as the Local

Government may by rule prescribe.

() The Boatrd of Revenue may, in any case under this Part, on
application or of its own motion, direct the revision of any record-of-
rights or any portion of a record-of-rights at any time within two
vears from the date of the certificate of final publication, but not so as
to affect any order passed by a Civil Court under section 104H :

Provided that no such direction shall be made until reasonable notice
has been given to the parties concerned to appear and be heard in the
2 matte

. Hes (LO!} (1) Any person aggrieved by an entry of a rent settled in a
i;’rg?v‘;hon Settlement Rent-roll prepared under sections 104A to 104F and incor-
Courts in porated in a record-of-rights finally published under section 103A, or
matters by an omission to settle a rent for entry in such Settlement Rent-roll,
::::ttmg % may institute a suit in the Civil Court which would have jurisdiction to
) entertain a suit for the possession of the land to which the entry relates

or in respect of which the omission was made.



of ﬂas.] The Bihar Tenuncy Act, 1885. 87

(Sec. 104H.)

(2) Such suit must be instituted within six months from the date of
the certificate of final publication of the record-of-rights, or, if an appeal
has been presented to a Revenue authority under section 104G, then
within six months from the date of the disposal of such appeal.

(3) Such suit may be instituted on any of the followmtr grounds,
and on no others, namely : —

(a) that the land is not liable to the payment of rent;

(b) thpt the land, although entered in the record-of-rights as
being held rent-free, is liable to the payment of rent;

(¢) that the relation of landlord and tenant does not éxist;

(d)_ that land has been wrongly recorded as i)a.rt of a particalar
estate or tenancy, or wrongly omitted from the lands of an
estate or tenancy;

(e) that the tenant belongs to a class different from that to which
he is shown in the record-of-rights as belonging;

(fy that the Revenue-officer has not postponed the operation of the
seftled rent under the provisions of section 110, clause (u),
or has wrongly fixed the date from which it is to take effecy
under that clause; )

(g) that the special conditions and incidents of the tenancy, [*]
[or any right of way or other easement attaching to the land
which is the subject of the tenancy, have not or has not,
been recorded, or have or has] been wrongly recorded.

The Secteta.ry of State for India in Council shall not be magde a
defendant in any such suit unless the Government is landlord or tenant
of the land to which the aforesaid entry relates orin respect of Whlch'
the aforesaid omission was made.

(4) If it appears to the Court that the entry of rent settled is
incorrect, it shall, in case (a) or case (c¢) mentioned in sub-section (3),
declare that no rent is payable, and shall in any other taBe seitle s fair
rent;

and in any case referred to in clause (f) or clause (g) of the said
sub-section (3), the Court may declare the date from which the rent
settled is to take effect, or pass sych order relating to the ent.ry as it
may think fit.

{1} These words in square brackets in  clause (9) were substituted for the
words ** have not been recorded or have ’° by ‘the Bengal Tenancy (Amendment)

Act, 1907 (Ben. Act 1 of 1907), s. 26.
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(Secs. 104J-105.)

(5) When the Court has declared under sub-section (4) that no
rent is payable, the entry to the contrary effect in the record-of-rights
shall be deemed to be cancelled.

(6) In settling a fair rent under sub-section (4) the Court shall be
guided by the rents of the other tenures or holdings of the same class
comprised in the same Settlement Rent-roll, as settled under sections
104A to 104F.

(7) Any rent settled by the Court under sub-section (4) shall be
deemed to have been duly settled in place of the rent entered in the
Settlement Rent-roll. »

(8) Save as provided in this section, no suit shall be brought in
any Civil Court in respect of the settlement of any rent or the omission’
to seftle any rent under sections 104A to 104F,

(9) When @ Civil Court has passed final orders or a decree under
this section, it shall notify the same to the Collector of the district.

/0SS Anar; . s .
76710444 Subject to the provisions of section 104H, all rents settled

tions as to ypder sections 104A to 104F and entered in a record-of-rights finally

rents settled blished under seotion 103A, or settled under section 104G, shall be

tiong 104A deemed to have been correctly settled and to be fair and equitable rents

to 104G,

. Settlement

within the meaning of this Act.

Part I11.—Settlement of rents and decision of disputes in cases where
a settlement of land-revenue is not being or is not about

to be made. .
105. (1) When, in any case in which a settlement of land-revenue

~ of rents by s not being made or is not about to be made, either the landlord or

l:gg:“i;' “the tenant applies, within two months from the date of the certificate
cases of the final publication of the record-of-rights under section 103A, sub-
Wl;:]'e-s - section (2), for a settlement of rent, the Revenue-officer shall settle
of la;’g_ent a fair and equitable rent in respect of the land held by the tenant.
revenueé .- Erplangtion.—A superior landlord may apply for a seftlement of rent not-
:)sr "i? ::‘:“8 withstanding that his estate or tenure or part thereof has been temporarily
about $o be leased. ‘ ' .

made, (2) When, in any case in which a seftlement of land-revenue is

not being made or is not about to be made, the Revenue-officer has
recorded, in pursuance of [*][clause (j)] of section 102, that the
occupant of any land claimed to be held rent-free is not entitled to-
hold it without payment of rent, and either the landlord or the occupant

[1] The word, letter and brackets ‘* clause (j) '* were substituted for the word,
letter and brackets ‘‘ clause (i) '’ by the Bengal Tenancy (Amendment) Act, 19067
(Ben. Act 1 of 1907), s. 24 (1).
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applies, within two months from the date of the certificate of the final
publication of the record-of-rights under section 108A, sub-section (2),
for a settlement of rent, the Revenue-officer shall settle a fair and

equitable rent for the land.

(3) Every application under sub-section (1) or sub-section (2) shall,
notwithstanding anything contained in the Court-fees Act,” 1870,[']
bear such stamp as the [ Local Government][®], may, from time to time,
prescribe by notification[®] in the [local official Gazettel[*].

T (4 In settling rents under this section, the Revenue-officer shall
presume, until the contrary is proved, that the existing rent is fair
and equitable, and shall have regard to the rules laid down in this
Act for the guidance of the Civil Court in increasing or reducing rents,
as the case may be.

(5) The Revenue-officer may in any case under this section propose
to the parties such rents as he considers fair and equitable; and the
rents so proposed, if accepted orally or in writing by the parties, may
be recorded as the fair rents, and shall be deemed to have been duly
settled under this Act.

(6) Where the parties agree among themselves, by compromise -

or otherwise, as to the amount of the fair rent, the Revenue-officer shall
satisfy himself that the amount agreed upon is fair and equitable, and,
if so satisfied, but not otherwise, he shall record the amouunt so agreed
upon as the fair and equitable rent. If not so satisfied, he shall him-
self settle a fair and equitable rent as provided in sub- sectxons (4) and

(8).

[*][105A. Where, in any proceedmgz, for the settlement of rents
under this Part, any of the following issues arise :—

Decmon of
queshons
ansmg

during the

(a) whether the land is, or is not, liable to the payment of rent, course of

(b) whether the land, although entered in the record-of-rlghts

settlement
of rents
vnder this

as being held rent-free, is liable to the payment of rent; Bt

(¢) whether the relation of landlord and tenant exists ;

[1] Printed in General Acts, 1834-72, Ed. 1928 p, 286.

[2] These words were substituted for the words ** Governmeni of India ™ by the
Devolution Act, 1920 (38 of 1920), s. 2 and Sch. 1.

{3] For a notification issued under s. 105 (8), see the Bihar and Orissa Local
ttatutory Rules and Orders, Vol. I, Part IV.

{4] These words were substituted for the words " Gazette of India ™ by the
Devolution Act, 1920 (88 of 1920), s. 2 and Sch. 1.

. [518. 105A was inserted by the Bengal Tenancy (Amendment) Act, 1907 {Ben.

Lot T of 1807), . 26.
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(d) whether the land has been wrongly recorded as part of a
parficular estate or tenancy, or wrongly omitted from the
lands of an estate or tenancy;

(¢) whether the tenant belongs to a class different from that to
which he is shown in the record-of-rights as belonging;

{f) whether the speciul conditions and incidents of the tenancy,
or any right of way or other easement attaching to the
land have not, or has not, been recorded or have, or has,
been wrongly recorded;

the Revenue-officer shall try and decide such issue and settle the
rent under section 105 accordingly :

Provided that the Revenue-officer shall not try any issue under this
section, which has been, or is already, directly and substantially in issue
between the same parties, or between parties under whom they or any
of them claim, and has been tried and decided, or is already being
tried, by a Revenue-officer in a suit instituted before him under section
106.

P .
/7% 11(106; In proceedings under this Part, & suit may be instituted
before a Revenue-officer at any time within three months from the
date of the certificate of the final publication of the record-of-rights under
sub-section (2) of section 103A of this Act, by presenting a plaint on
stamped paper, for the decision of any dispute ing any entry which
_a_Revenue-officer has made in, or any omission which the said officer
has made from, the record,

L e

whether such dispute be between landlord and tenant, or between
landlords of the same or of neighbouring estates, or between tenant and
tenant, or as to whether the relationship of landlord and.tenant exists, .
or as to whether land held rent-free is properly so held, or as to any
other matter;

and the Revenue-officer shall hear and decide the dispute :

Provided that the Revenue-officer may, subject to such rules as the
Liocal Government may prescribe in this behalf, transfer any particular
case or class of cases.to a competent Civil Court for trial ;]

[*][Provided also that in any suit under this section the Revenue-
officer shall not try any issue which has been, or is already, directly and
substantially in issue between the same parties, or between parties under

It was substituted for the original s. 106 the Bengal Tenancy (Validation
and Egnemmz? Act, 1903°wa. Act I ofslﬁm.‘?. 'S A

[3] This proviso wie added to s. 106 by the Bengal Tensncy (Amendment) Act,
1907 (Ben. Aot 1 of 1907), s. 27,
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whom they or any of them claim, in proceedings for the settlement of
~ . rents under this Part, where such issue has been tried and decided, or
" is‘already being tried, by a Revenue-officer under section 105A.]

107. (1) [*][In all proceedings under section 105, section 105A and Pr
section 106,] the Revenue-officer shall, subject to rules gpade by the Liocal be ’ﬁleo?u
Government under this Act, adopt tthe procedure laid down in éw.““'
14 of 1882. the Code of Civil Procedure[?] for the trial of suits; and his decision
in every such proceeding shall have the force and effect of a decree of
a Civil Court in a suit between the parties, and, subject to the provisions
of sections 108 and 109A, shall be final.

BI(2) A note of all rents settled under section 106 and of all
‘ducisions of issues or disputes under section 105A or section 106, and
of all rents,commuted under section 40 by a Revenue-officer appointed
by the deslgnatlon of Settlement Officer or Assistant Settlement Officer,
shall be made in the record-of-rights finally published under sub-section
(2) of section 103A, and such note shall be considered as park.eof: the
record. ]

Py

£ ﬂ@: Any Revenue-officer especially [*] empowered by the Local 11‘:"“::’“ by
Government in this behalf may, on application or of his own motion, officer.
within twelve months from the making of any order or decision under

section 105, [#][section 105A], section 106 or section 107, revise the

same, whether it was made by himself or by any other Revenue-officer,

but not so as to affect any order passed or decree made under section
109A :

Provided that no such order or decision shall be so revised if an
appeal from it is pending under section 109A or until reasonable notice

has been given to the parties concerned to appear and be heard in the
matter. '

[1] The words and figures in square brackets in s. 107 (1) were substituted
ivr the words and figures * In all proceedings for the settiement of rents under this
Part, and in all proceedings under section 106, by the Bengal Tenancy (Amend
ment) Act, 1907 (Ben. Aet 1 of 1907), 5. 28 (a).

it Act TTof 1862 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now tnkm to be made

Code—see 5. 158 thereof.
%] This sub-section (2) was substituted for the origindl sub- ection (2) by the
Benga.l Temmcy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 28 (b).
sub-section ran thus:—

* (2) A note of all rents settled and of all decisions of disputes by the Revenue-
¢fficer under section 105 or section 106 shall be made by him in the record-of-rights

. tpally published under section 103A, sub-section (2), and such notes shall be
considered as part of the record.”
) [418ic. Read specially.

|3] The words in square brackets in s. 108 were imserted by the Bengal

Tenanoy (Amepdment) Act, 1907 (Ben. Act 1 of 1907), s. 99.



92 The Bihar Tenancy Act, 1885. [Act 8

(Secs. 108A-109A.)

Correction [1][108A. Any Revenue-officer especially empowered by the Local

by Revenve- Government in this behalf, may, on application or of his own motion,

‘;ﬁg::k:: . ithin twelve months from the date of the certificate of the final publ-

record-of.  Cation of the record-of-rights under sub-section (2) of section 1034,

rights, correct any entry in such record-of-rights which he is satisfied has been
made owing to a bond fide mistake :

Provided that no such correction shall be made if an appeal affect-

ing such entry is pending under section 109A, or until reasonable notice

has been given to the parties concerned to appear and be heard in the

matter. ]

Bar to ! 9e7 109 Subject to the provisions of section 109A, a  Civil Court shall

covisdi
(’)f gid:ﬁtnon not entertain any application or suvit concerning any matter which is

Courts. or has already been the subject of an apphcati_on made, [*][suit
instituted or proceedings taken under sections 105 to ‘108 (both,
inclusive). ]

-l
Appeals - ¢} @ (1) The T.ocal Government shall appoint [®] one or more
from deei- persongTo be a Special Judge or Special Judges for the purpose of

sions of X . c e ) .
Revenue. De€aring appeals from the decisions of Revenue-officers under sections

officers. 105 to 108 (both inclusive). _
(2) An appeal shall lie to the Special Judge from the decisions of
a Revenue-officer under sections 105 to 108A [*](both inclusive), and

the provisions of the Code of Civil Procedure [*] relating to appeals 14 of 1882,

siiall, as nearly as may be, apply to all such appeals.
(3) Subject to the provisions of Chapter XLII of the Code of Civil

Procedure, [¢Jan appeal shall lie to the High Court from the decision 14 of 1882.

of a Special Judge in any case under this section (not being a decision
settling a rent) as if he were a Court subordinate to the High Court
within the meaning of the first section of that Chapter :

Provided that, if in a second appeal the High Court alters the
decision of the Special Judge in respect of any of the particulars with

[1] S. 108A was inserted by the . Bengal Tenancy (Amendment) Act, 1907 (Ben.
Act I of 1907), &. 30.

{2} The words, figures and brackets in square brackets in s. 109 were substituted
for the words and figures ** or suit instituted under section 105, section 106, section
107 or section 108 ™ by ibid, 8. 31.

{3] For a list of orders 1ssued under s. 109A (1), see the Bihar and Orissa Local
Statutory Rules and Orders, Vol. I, Part IV.

{4] The letter ““ A " was inserted by the Bengal Tenancy (Amendment) Act,
1907 (Ben. Act I of 1907), s, 32.

[5] Act 14 of 1862 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to that Code—
3ce 8. 158 thereof.

{6] This reference should now be taken to be made to ss. 100 to 103 and 108
of, and Order XLIT in Schedule I to the Code of Civil Procedure, 1908 (5 of 1908)—

tee 8, 158 thereof,
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reference to which the rent of any tenure or holding has been settled,
the Court may settle a new rent for the tenure or holding, but in so
doing shall be guided by the rents of the other tenures or holdings of
the same class comprised in the same record as ascertained under
section 102 or settled under section 105 or section 108.

Part 1V.—Supplemental Provisions.
[1][109B. (I) In framing a record-of-rights, and in deciding dis- Power of

putes, under this Chapter, the Revenue-officer shall give effect to any R;izz’:“'

lawful agreement or compromise made or entered into by any landlord ¢, give
and his tenant, v effect to
agreement

but he shall not give effect to any agreement or compromise the or compro-
terms of which, if they were embodied in a contract, could not be ™ise-
enforced under this Act.

(2) Where any agreement or compromise has been wmade for the
purpose of settling a dispute as to the rent payable, the Revenue-officer
shall,

ia order to ascertain whethar the effect of such agreement or comi-
promise would be to enhance the rent in a manner, or to an extent,
nct allowed by section 29 in the case of a contract,

tecord evidence as to the rent which was legally payable immedi-
ately before the period in respect of which the dispute arose.

. (3* Where the terms of any agreement or compromise are such as
might unfairly or inequitably affect the rights of third parties, the
Revenue-officer shall not give effect to such agreement or compromise,
unless and ontil he is satlsﬁed by evidence that the statements made
by the parties thereto are correct.

Illustration.—A, a proprietor. agrees that B, his tenant, shall be recorded as an
occupancy-raiyal ; thw affects lhe r:ghts of the lenanta of B, The Revenue-officer
must, under sub-scction (3), inquire whether B is a tenure- holder or a raiyat, as
doﬂncd in section 5. If he finds on the evidence ihat B is a raiyat, he may give
effect to the agreement, but shall not do ¢o if he finds that B is a tenure-holder.

[*][109C. (1) Notwithstanding anything contained in section 109B, Power to
if, in any case, while the record is being prepared, the landlord and tenant o&?:::‘;z
agree as to the rent which shall he recorded as payable for the tenure settle rents

or holding, on agree-
ment,

a Revenue-officer specially exhpowered in this behalf by the Local
Government may, if he is satisfied that the rent agreed upon is fair

o 1] Sections 109B to 109D were inserted by the Bengal Tenancy (Amendment)
Act, 1907 (Ben. Aet 1 of 1907) s. 33. e
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and equitable, but not otherwise, settle such rent as a fair and equitable
rent, although the terms of the agreement are such that, if they were
embodied in a contract, they could not be enforced under this Act;
and the provisions of section 113 shall apply to a rent so settled.

{2 A landlord or tenant may appeal to the Special Judge appointed
undel section 109A on the ground that the rent settled by the Revenue-
officer, under sub-section (1), as a fair and equitable rent, was not
agreed to by such landlord or tenant, and on no other ground.

(3) The Board of Revenue may, on application made, or of its own
motion in proceedings undertaken, within one year from the date of
the order, under sub-section (1), settling a rent as a fair and equitable
rent, direct the revision of the rent so settled :

Provided that no such direction shall be made until reasonable

" notice has been given to the parties concerned to appear and he heard

in the matter.

(*1[109D. A note of all rents settled and of all decisions of disputes,
on revision or appeal under section 108, section 109A, or sub-section (2)
or sub-section (3) of section 109C, shall be made in the record-of-rights
finally published under sub-section (2) of section 103A, and such note
shall be considered as part of the record.]

110. When a rent is settled by a Revenue-officer under this Chapter,
it shall take effect from the beginning of the agricultural year next after
the date of the decision fixing the rent or (if a settlement of land-
revenue is being or is about to be made) the date of final publication
of the Settlement Rent-roll :

Provided as follows :—

(a) if the land is comprised in an area, estate or tenure in respect
of which a settlement of land-revenue is being or is about
to be made, the rent settled shall, subject to the provisions
of sections 191 and 192, take effect from the expiration of
the period of the current settlement, or from such other
date after the expiration of that period as may be fixed
by the Revenue-officer;

(b) if the land is not comprised in an area, estate or tenure as
aforesaid, and if the existing rent has been fixed by a
contract binding between the parties for an unexpired
term of years, the rent settled shall take effect from the
expiration of that term, or from such other date after the
expiration of that term as may be fixed by the Revenue-
officer.

—— ———— - aaldh ]

[1] Bee footnote [1] on page 93 ante,
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When an order has been made under section 101, directing Sty ot
the preparation of a record-of-rights, then, subject to the provisions of fn'“"éf;"n"g'
section 104H, a Civil Court shall not,— Cour

. . during
(a) where a settlement of land-revenue is being or is about o preparation

be made—until after the final publication of the record- of record.of-
of-rights, and rights.

(b) where a settlement of land-revenue is not being made or is
not about to be made—until three months after the final -
publication of the record-of-rights,

entertain ['][any application made under section 158, or] any suit or -
application for the alteration of the rent or the determination of the
status of any tenant in the area to which the record-of-rights applies.

/% : : . . :
@ No suit shall be brought in any Civil Court in respect of any Limitation
order directing the preparation of a record-of-rights under this Chapter of Jurisdio-

. . . L L . tion of
or in respect of the framing, publication, signing or attestation of such cieil Courts
a record or of any part of it, or, save as provided in section 104H, for in matters,
the alteration of any entry in such a record of a rent settled under°""“:t then
sections 104A to 104F : tr:?at’ing

. P.rovided that any person who is disgatisﬁed with any.entry in, or:?.nm'
omission from, a record-of-rights framed in pursuance of an order made
under section 101, sub-section (2), clause (d), which concerns a right
of which he is in possession, may institute a suit for declaration of his
right under Chapter VI of the Specific Relief Act, 1877.[%]

Mf )

N @ (1) Where a record-of-rights has been prepared and finally Stay of .
published in respect of the land in an area in which a settlement of '“’?ﬂh n
land-revenue is not being made, or is not about to be made, no applica- ;rl:lin

- tion or.suit affecting such land or any tenant thereof shall, within three issues

months from the date of the certificate of final publication of such 8rise.
record-of-rights, be made or instituted in any Civil Court for the decision
of any of the following issues, namely : —

(a) whether the land is or is not liable to the payment of rent;
(b) whether the relation of landlord and tenant exists;

(¢) whether the land is part of a particular estate or tenancy ;
or

{1) The words and figures in square brackets, in s. 111, were inserted by the
Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 34.
[%] Printed in General Acts, 1873-88, Ed. 1928, p. 8l.

(Bon[slsﬁtiofnl &gql)B w;; inserted by the Bengal Tenancy (Amendment) Act, 1907
. Act 1 o , 8. 85.
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(d) whether there is any special condition or incident of the
tenancy, or whether any right of way or other easement
attaches to the land.

(2) If, before the final publication of the record-of-rights in such
area, a suit involving the decision of any of the issues mentioned in
sub-section (1) has been instituted in a Civil Court, the Revenue-officer
shall not entertain any suit under section 106 involving the decision

“of the same issue.

(3) Where, in the course of settling fair rents under section 105,
the Revenue-officer finds that, by reason of a suit involving the decision
of any of the issues mentioned in sub-section (I) having been instituted
in a Civil Court before the final publication of the record-of-rights, or
before a Revenue-officer under section 106, he is unable to settle a fair
rent until such issue is decided, the Revenue-officer shall stay  the
proceedings, for the settlement of a fair rent, pending a final decision
on the issue;

and, after the issue has been finally decided, he shall settle a fair
rent, as if the record-of-rights had been framed in accordance with
such decision.

(4) Where the making of an application or institution of a suit
has been delayed owing to the operation of sub-section (1), the period
of three months therein mentioned shall be excluded in computing the
period of limitation prescribed for such snit or application.]

112. (1) The T.ocal Government [* * * 1
may, on being satisfied that the exercise of the powers hereinafter

irentioned is necessary in the interests of public order or of the local
welfare,

[3j[or that any landlord is demanding rents which have been
illegally enhanced above those entered as payable in a record-of-rights
prepared under this Chapter, invest a Revnue-officer]

with the following powers or either of them, namely :—
(a) power to settle all rents;

(b) power, when settling rents, to reduce rents if, in the opinion
of the officer, the maintenance of existing rents would -
on any ground, whether specified in this Act or not, be
unfair or inequitable.

- — —_ e B
{1] The words ** with the previous sanction of the Governor General in Couneil,’
in sub-section (1) were repealed by the Devolution Act, 1920 (88 of 1920), section 2
and Sch. I.

(2] This clause was substituted for the words ** invest a Revenue-officer acting

under this Chapter '’ by the Bengal Tenancy (Amendment) Act, 1907 (Ben. Act. 1
of 1907), s. 36 (1).
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(2) The powers given under this section may be made exercisable
within a specified area either generally or with reference to specified
cases or classes of cases.

[*][(2a) A settlement of rents under this section shall- be made
in the manner provided by sections 104 to 104J (both inclusive).]

[2][ * * - - Ld ]

113. (1) When the rent of a tenure or holding is settled under this Period for
Chapter, it shall not, except on the ground of a landlord’s improvement ;Vsh:;?ﬂ’:;“
or of a subsequent alteration in the area of the tenure or holding, be ;.. ¢,
enhanced, in the case of a tenure or an occupancy-holding or the remain
holding of an under-raiyat having occupancy rights, for fifteen years, ualtered.
and, in the case of a non-occupancy holding or the holding of an under-
raiyat not having occupancy rights, for five years; and no such rent
zhall be reduced within the periods aforesaid save on the ground of
alteration in the area of the holding or on the ground specified in section
38, clause (a). :

(2) The said periods of fifteen years and five years shall be counted
from the date on which the rent settled takes effect under this Chapter.

114. (1) When the preparation of a record-of-rights has been Expenses of
directed or undertaken under this Chapter, in any case except where a P“z’“dmss
settlement of land-revenue is being or is about to be made, the expenses lglh:;ter.
incurred [3] [* * * *] in carrying out the provisions of this Chapter
in any local area, estate, tenure or part thereof (including expenses
that may be incurred [*]{at any time, whether before or after the
preparation of the record-of-rights, in the maintenance, repair or
restoration] of boundary marks and other survey marks erected for the
purpose of carrying out the provisions of this Chapter), or such part
of those expenses as the Local Government may direct, shall be
defrayed by the landlords, tenants and occupants of land in that local
area, estate, tenure or part in such proportions [*][and in such instal-
ments (if any)] as the Local Government, having regard to all the
circumstances, may determine.

. ——

_ ['] Sub-gection (2a) was inserted by the Bengal Tenancy (Amendment) Act, 1907
~{(Ben. Act 1 of 1907), s. 36 (2).
T2 Sub-section (8) of section 112 was repealed by the Devolution Act, 1920
(38 of 1920), section 2 and Sch. I, and is omitted,

[3] The words ‘‘ hy the Government,’" in section 114(1), which were repealed by
the 'l}‘tg:gal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 37(1) (a), are
- cmitted:

[#] These words in square brackets in section 114(1) were substituted for the

wonds * from time to time in the maintenance,’’ by ibid, . 87(1) (b).

I5] The words and brackets '‘ and in such instalments (if any) ” in s, 114(1),

were inserted by ibid, s. 87(1) ().

7 20 Leg. D.
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[*][(2) The estimated amount of the expenses likely to be incurred
for the maintenance, repair or restoration of boundary marks for a
period not exceeding fifteen years, or such part of such amount as the
Local Government may direct, may be recovered in advagce in the
same manner as if such expenses had been already incurred.]

[21[(3)] The portion of the aforesaid expenses which any person 1s
liable to pay shall be recoverable by the Government as if it were an
arrear of land-revenue duve in respect of the said local area, estate,
tenure or part.[®]

[*]((#) The cost of preparing copies of survey maps and record-
of-rights under this Chapter for distribution to landlords and tenants
shall be deemed to be part of the expenses incurred in carrying out
the provisions of this Chapter.]

Ezplanation.—The word ** tenure *' in this section includes all revenue-free and
rent-free tenures and holdings within a local area, estate or tenure.

Presump- 115. When the particulars mentioned in section 102, clause (b),

tion as to have been recorded under this Chapter in respect of any tenancy, the

ﬁﬁ:y Ofu presumption under section 50 shall not thereafter apply to that tenancy.

renty nof

to apply

where

record-of-

rights

has been

prepared.

Demarca- [5][115A. In the demarcation of village boundaries for the purpose

ﬁ;ﬁl of of making a survey and preparing a record-of-rights under this Chapter,

"y a Revenue-officer shall, so far as is possible, and subject to the provisions pep. Act 58
aries. .of the Bengal Survey Act. 1875, preserve, as the unit of survey of 1875.

and record, the area contained within the exterior boundaries of the
village maps of the revenue survey, if any;

and, where village maps prepared at a previous revenue survey
exist, he shall not, without the sanction of the Board of Revenue, adopt
any other area as such unit.]

‘-— [1] Sub-section (2) was inserted by the Bengal T;;ancy (Amendment) Act, 1907
. (Ben. Act 1 of 1907), s. 87 (2).
[2] The original sub-section (2) was renumbered (3) by ibid, s. 87 (8).
[3] For an alternative method of recovering expenses, see the Land Records
Maintenance Act, 1895 (Ben. Act 3 of 1895), ss. 28 to 82 and 36 (¢).

(4] Bub-section (4) was inserted by the Bengal Tenancy (Amendment) Act,
1907 (Ben. Act 1 of 1907), s. 87 (4).

[5] This s. 115A was inserted by ibid, s. 88.
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CHAPTER XI.

[*J[NON-ACCRUAL OF OCCUPANCY AND NON-OCCUPANCY RIGHTS AND]
RECORD OF PROPRIETORS' PRIVATE ILANDS.

116. Nothing in Chapter V shall confer a nght of occupancy in Eavingas
and nothing in (;hapt;er VI shall apply to, to certain

lgnds.
[?][lands acquired under the Land Acqmsltlon Act, 1894[3] for
the Government or for any Local Authority or for a Railway Company,
or lands bdlanging to the Government within a Cantonment, while
such lands remain the property of the Government, or of any Local
Authority or Railway Company, or to]

a proprietor’s private lands known [in Bengal as khamar, nij or
nijjot, and] in Bihar as zirdat, nij, sir or khamat, where any such land
is held under a lease for a term of years or under a lease from year to
vear.

117. The Local Government may, from time to time, make an Fower for

order directing a Revenue-officer to make a survey and record of all G::i’:o

the lands in a specxﬁed local area which are a proprietor’s private lands 4.,

within the meaning of the last foregoing section. survey
and record
of proprie-
tor’s
private
lands.

118. In the case of any land allegéd to be a proprietor’s. private Power for
land, on the application of the proprietor or of any tenant of the land, B;i‘;;“::’
and on his depositing the reqmred amount for expenses, a Revenue- ,o00rg
officer may, subject to, and in accordance with, rules made in this private
behalf by the Local Government, ascertain and record whether the l““‘}i"“
lang is or is not a proprietor’s private land. :ilc,;l:x ::: ”
proprie-
tor or
tenant.

110- When a Revenue-officer proceeds under either of the two Procedure

last foregoing sections, the provisions of [*][sections 103A, 103B, 106, fz‘é ;;’S:;‘e'

* {1] These words in square brackets were prefixed to this heading by the Bengal
I' enancy (&mendment) Act, 1907 (Ben. Act 1 of 1907), s. 39.
- [2] The words in square brackets in s. 116 were inserted by ibid, s. 40.

(2] Printed in the General Acts, 1887-97, Ed. 1928, p. 216.

. HE] The words and figures in square brackets in s. 119 were substituted for the
wa!

and ‘figures * sections 105 to 109, both inclusive,” by the Bengal Tenancy

.- (Amendment) Act, 1898 (Ben. Act 3 of 1898), s. 10, .
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Rules for 120. (1) The Revenue-officer shall record as a proprietor’s private
determina- land—

tion of . .

proprie- (@) land which 1s proved to have been cultivated as [khemar,}
t‘;‘;: 15::; zirdat, sir, nij, [nijjot] or kamat by the proprietor himself

with his own stock or by his own servants or by hired
labour for twelve continuous years immediately before the
passing of this Act, and

(b) cultivated land which is recognized by village usage as
proprietor's [Khamar,] ziraat, sir, nij. [nijjot] or kamat.

() In determining whether any other land ought to be recorded
as a proprietor's private land. the officer shall have regard to local
custom, and to the question whether the land was, before the second
day of March, 1883, specifically let as proprietor’s private land, and
to any other evidence that may be produced; but shall presume that
land is not a proprietor’s private land until the contrary is shown.

[*]J[(2a) Notwithstanding anything contained in any agreement or
compromise, or in any decree which is proved to his satisfaction to have
been obtained by collusion or {raud, a Revenue-ofticer shall not record
any land as a proprietor’s private land, unless it is proved to be such

i by satisfactory evidence of the nature described in sub-section (1) or
sub-section (2).]

(3) If any question arires in a Civil Court as to whether land is
or is not a proprietor’s private land, the Court shall have regard to the
rules laid down in this section for the guidance of Revenue-officers.

[*JCHAPTER XII.
DiSTRAINT.

121. Where an arrear of rent is due to the landlord of a raiyat or

f“ﬁﬁ; ':n under-raiyat, and has not been due for more than a year, and no
applica- security has been accepted therefor by the landlord, the landlord may,
tion for in addition to any other remedy to which he is entitled by law, present

gj:;“;)i:t an application to the Civil Court requesting the Court to recover the
made. arrear by distraining, while in the possession of the cultivator,—
(a) any crops or other products of the earth standing or
ungathered on the holding;

[1] Sub-section (2a) was inserted by the Bengal Tenancy (Amendment) Act,
1907 (Ben. Act 1 of 1907), s. 41.

[2] The word ** rent '’ in Chapter XIT includes also money recoverable under
any enactment for the time being n force as if it was rent—see s. 8 (5), p. 14 ante.
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(b) any crops or other products of the earth which have been
grown on the holding and have beén reaped or gathered
and are deposited on the holding or on a threshing-floor
or place for treading out grain; or the like, whether in
the fields or within a homestead :

" Provided that an application shall not be made under this section—

%Act'l (1) by a proprietor or manager as defined under the Land

76. Registration Act, 1876, or a mortgagee of such a proprietor
or manager, unless his naine and the extent of his interest
in the land in respe:t of which the arrear is due have been
registered under the provisions of that Act; or

(2) for the recoverv of any sum 1s excess of the rent payable for
the holding in the preceding agricultural year, unless that
sum is payable under a written contract or in consequence
of a proceeding under this Act or ap enactment hereby
repealed; ar

() in respect of the produce of any part of the holding which the
tenant has sub-let with the written consent of the landlord.

122. (1) Every applicetion under the last foregoing section shall Form of
ify— . applica-
Spectly tion.
(@) the holding 1. iuspect of which the arrear is claimed, and
the boundaries thereof, or such other particulars as may
suffice for its identification;

(b) the name of the tenant;
(c) the period in respect of which the arrear is claimed;

(d) the amount of the arrear, with the interest, if any, claimed
thereon and, when an amount in excess of the rent payable
by the tenant in the last preceding agricultural year is
claimed, the contract or proceeding, as the case may be,
under which that amount is payable;

(e) the nature and approximate value of the produce to be
distrained;

(/) the place where it is to be found, or such other particulars
as may suffice for its identification; and

(g) if it is standing or ungathered, the time at which it is likely
to be cut or gathered
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(2) The application shall be signed and verified in the manner
prescribed by the Code of Civil Procedure['] for the signing and 14 of 1882.
verification of plaints.

Procedure 123. (1) The applicant shall, at the time of filing an application
g’;;;;fig::‘_ under the foregoing sections, file in Court such documentary evidence
tion. (if any) as he may consider necessary for the purposes of the application.

(2) The Court may, if it thinks fit, examine the applicant, and
ehall, with as little delay as possible, admit the application or reject it,
or permit the applicant to furnish additional evidence in support of it.

(3) Where a Court cannot forthwith, admit or reject an application
under sub-section (2), it may, if it thinks fit, make an order prohibiting
the removal of the produce specified in the application pending the
execution of an order for distraining the same or the rejection of the
application.

(4) When an order for distraining any produce is made under this
section at a considerable time before the produce is likely to be cut
or gathered, the Court may suspend the execution of the order for such
time as it thinks fit, and may, if it thinks fit, make a further order
prohibiting the removal of the produce pending the execution of the
order for distraint.

Execution 124, If an application is admitted under the last foregoiug section
of order the Court shall depute an officer to distrain the produce specified therein.
:‘r’;ig?' or such portion of that produce as it thinks fit; and the officer shall

proceed to the place where the produce is, and distrain the produce by
taking charge of it himself or placing some other person in charge of
il in this behalf, and publishing a notification of the distraint in
accordance with rules to that effect to be made by the High Court :

Provided that produce which from its nature does not admit of
being stored shall not be distrained under this section at any time
less than twenty days before the time when it would be fit for reaping

or gathering. ' s
Service of 125. (1) The distraining officer shall, at the time of making the
demand distraint, serve on the defaulter a written demand for the arrear due,
and and the costs incurred in making the distraint, with an account exhibiting

sccount.  {he grounds on which the distraint is made.

———

[1] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should be taken to be made to that
Code—see 8. 158 thereof,
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(2) Where the distraining officer has reason to believe that a person
other than the defaulter is the owner of the property distrained, he
shall serve copies of the demand and account on that person likewise.

(8) The demand and account shall, if practicable, be served
personally; but, if a person on whom they are to be served absconds or
conceals himself or cannot otherwise be found, the officer shall affix
vopies of the demand and account on a conspicuous part of the outside
of the house in which he usually resides. '

126. (1) A distraint under this Chapter shall not prevent any person gigh to
iromn reaping, gathering or storing any produce, or doing any other act reap, etc.,
necessary for its due preservation. produce.

(2) If the person entitled to do so fails to do so at the proper time,
the distraining officer shall cause any standing crops or ungathered
products distrained to be reaped or gathered when ripe, and stored in
such granaries or other places as are commonly used for the purpose,
or in some other convenient place in the neighbourhood, or shall do
whatever else may be necessary for the due preservation of the same.

(3) In either case the distrained property shall remain in the charge

of the distraining officer, or of some other person appointed by him
in this behalf.

127. (1) Unless the demand, with all costs of the distraint, be Sale pro-
imumediately satisfied, the distraining officer shall issue a proclamation clamation
- gpecifying the particulars of the property distrained, and the demand ::)m'::d
for which it is distrained, and notifying that he will, at a place and yplegs de-
on a day specified, not being less than three or more than seven days mand is
after the time of making the distraint, sell the distrained property by satisfied.
public. auction :

Provided that when the crops or products distrained from their
nature adinit of being stored, but have not yet been stored, the day
of the sale shall be so fixed as to admit of their being made ready for
storing before its arrival.

(2) The proclamation shall be stuck up on a conspicuous place in
the village in which the land is situate for which the arrears of rent
are claimed.

128. The sale shall be held at the place where the distrained Place of
property is, or at the nearest place of public resort if the distraining sale
officer is of opinion that it is likely to sell there to better advantage.

129. (1) Crops or products which from their nature admit of being When pro-
stored shall not be sold before thev are reaped or gathered and are b:'&’;' J
ready for storing. standing.
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(2) Crops or products which from their nature do not admnit of being
stored may be sold before they are reaped or gathered, and the purchaser
shall be entitled to enter on the land by himself, or by any person
appointed by him in this behalf, and do all that is necessary for the
purpose of tending and reaping or gathering them. ‘

130. The property shall be sold by public auction, in one or more
lots as the officer holding the sale may think advisable; and if the
demand, with the costs of distraint and sale, is satisfied by the sale of a
portion of the property the distraint shall be immediately withdrawn
with respect to the remainder.

131, If, on the property being put up for sale, a fair price (in the
estimation of the officer holding the sale) is not offered for it, and if the
owner of the property, or a person authorized to act in his behalf, applies
to have the sale postponed till the next day, or (if a market is held at
the place of sale) the next market-day. the sale shall be postponed until
that day, and shall be then completed, whatever price may be offered for
the property.

132. The price of every lot shall be paid at the time of sale, or as
soon thereaffer as the officer holding the sale directs, and in default of
such payment the property shall be put up again and sold.

133. When the purchase-money has been paid in full, the officer
holding the sale shall give the purchaser a certificate describing the
property purchased by him and the price paid.

134, (1) From the proceeds of every sale of distrained property
under this Chapter, the officer holding the sale shall pay the costs of the
distraint and sale, calculated on a scale of charges prescribed by rules[!]
to be made, from time to time, by the Lioca]l Government in this behalf.

(2) The remainder shall be applied to the discharge of the arrear
for which the distress was made, with interest thereon up to the day of
sale; and the surplus (if any) shall be paid to the person whose property
has been sold.

135, Officers holding sales of property under this Act, and all per-
sons ewmployed by, or subordinate to, such officers, are prohibited from
purchasing, either directly or indirectly, any property sold by such
officers.

136. (1) If at any time after a distraint has been made under this
Chapter. and before the sale of the distrained property, the defaulter, or
the owner of the distrained property, where he is not the defaulter,

[1] For rules made under s. 184 (1), se¢ the Bihar and Orissa Local Statutory
Rules and Orders, Vol, I, Part IV,
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deposits in the Court issuing the order of distraint, or in the hands of
the distraining officer, the amount specified in the demand served under
section 125, with all costs which may have been incurred after the
service of the demand, the Court or officer, as the case may be, shall
grant a receipt for the same, and the distraint shall forthwith be with-
drawn.

(2) When the distraining officer receives the deposit, he shall forth-
with pay it into the Court.

(3) A receipt granted under this section to an owner of distrained
property not being the defaulter, shall afford a full protection to him
against any subsequent claim for the arrears of rent on account of which
the distraint was made.

(#) After the expiration of one month from the date of a deposit
being made under this section, the Court shall pay therefrom to the
applicant for distraint the amount due to him, unless in the meanwhile
the owner of the property distrained has instituted a suit against the
applicant contesting the legality of the distraint and claiming coinpen-
sation in respect of the same.

(5) A landlord shall not be deemed to have consented to his tenant’s
sub-letting the holding or any part thereof merelv by reason of his

having received an amount deposited under this section by an inferior
tenant.

137. (I When an inferior tenant, on his property being lawfully A,.qunt
distrained under this Chapter for the default of a superior tenant, paid by
makes any payment under the last foregoing section, he shall be entitled ;‘::;; for
to deduct the amount of that payment from any rent payvable bv him tojs lessor
his immediate landlord, and that landlord. if he is not the defaulter, msy be
shall in like manner be entitled to deduct the amount so deducted from '}fg:l rent.
any rent payable by him to his immediate landlord, and so on until the
defaulter is reached.

(2) Nothing in this section shall affect the right of an inferior tenant
making a payment under the last foregoing section to institute a suit
for' the recovery .from the defaulter of any portion of the amount paid
which he has not deducted under this section.

138. When land is sub-let. and any conflict arises under this Chapter couflict
between the rights of a superior and of an inferior landlord who distrain between
the same property, the right of the superior landlord shall prevail, :lfp::io;’f

and
inferior
landlords.
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139. When any conflict arises between an order for distraint issued
under this Chapter and an order issued by a Civil Court for the attach-
ment or sale of the property, which is the subject of the distraint, the
order for distraint shall prevail; but if the property is sold under that
order, the surplus proceeds of the sale shall not be paid under section
134 to the owner of the property without the sanction of the Court by
which the order of attachment or sale was issued.

140. No appeal shall e from any order passed by a Civil Court
under this Chapter; but any person whose property is distrained on an
application made under section 121, in any case in which such an appli-
cation is not permitted by that section, may institute a suit against the
applicant for the recovery of compensation.

141. (1) When the Local Government is of opinion that in any
local area or in any class of cases it would, by reason of the character of
the cultivation or the habits of the cultivators, be impracticable for a
landlord to realize his rent by an application under this Chapter to the
Civil Court, it may, from time to time, by order, authorize the landlord
to distrain, by himself: or his agent, any produce for the distraint of
which he would be entitled to apply under this Chapter to the Civil
Court :

Provided that every person distraining any produce under such
authorization shall proceed in the manner prescribed by section 124, and
shall forthwith give notice, in such form as the High Court may, by
rule, prescribe, to the Civil Court having jurisdiction to entertain an
application for distraining the produce, @and that Court shall, with no

avoidable delay, depute an officer to take charge of the produce dis-

Power for
High Court
to make
rules.

trained.

(2) When an officer of the Court has taken charge of any distrained
produce under this section, the proceedings shall thereafter be con-
ducted in all respects as if he had distrained it under section 124.

(3) The Local Government may at any time rescind any order
made by it under this section. ’

142. The High Court may, from time to time, make rules'], con-
sistent with this Act, for regulating the procedure in all cases under this
Chapter.

C——— -

1] For rules made under s. 142, see the Bihar and Orissa Local Statutory Rules
and Orders, Vol. 1, Part IV,



14 of 1882.

14 of 1882.

14 of 1882,

14 of 1882.

14 of 1882.

of 1885.] The Bihar Tenancy Act, 1885. 107

(Secs. 143-146.)
[1]-CHAPTEB XI11.
JUDICIAL PROCEDURE.

143. (1) The High Court may. from time to time, with the approval Power to
of the Governor General in Council, make rules[?*] consistent with this 'lC"!“,llifyP
Act, declaring that any portions of the Code of Civil Procedure[*] shall 3re Code
not apply to suits between landlord and tenant as such or to any specifiedin its appli-
classes of such suits, or shall apply to them subject to modifications ;’:::ggrf
specified in the rules. and tenant

suits.

(2) Subject to any rules so made, snd subject also to the other
provisions of this Act, the Code of Civil Procedure[®] shall apply to all
such suits.

184, (1) The cause of action in all suits between landlord and Jurisdiction
tenant as such shall, for the purposes of the Code of Civil Procedure[*], ;sgsl’m
be deemed to have arisen within the local limits of the jurisdiction of pcf.
the Civil Court which would have jurisdiction to entertain a suit for
the possession of the tenure or holding in connection with which the

suit is brought.
(2) When under this Act a Civil Cowrt is authorised to make an

order on the application of a landlord or a tenant, the application shall

be made to the Court which would have jurisdiction to entertain a suit
for the possession of the tenure or holding in connection with which
the application is brought.

148, Every naib or gumashta of » landlord empowered in this behalf Neibs or
by a written authority under the hand of the landlerd, shall, for the'g::mb? htas
purposes of every such suit or application, be deemed to be the recognized recognized
agent of the landlord within the meaning of the Code -of Civil Proce- agents.
dure,[*] notwithstanding that the landlord may reside within the local
limits of the jurisdiction of the Court in which the suit is to be instituted
or is pending, or in which the application is made.

- 146. The particulars referred to in [*] section 58 of the Code of Civil Special
Procedure shall, ip the case of such suits, instead of being entered in 'el,!:s“’ of
the register of civil suits prescribed by that section, be entered in a "

[1] As to the application of ss. 143 to 158, see s. 188A, p. 184, post.
[2] For rules made under s. 143, see the Bihar and Orissa Local Statutory Rules
and Orders, Vol. I, Part IV.

(®] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made
fo that Code—see s. 158 thereof.

(4] This reference should now be taken to be made to rule 2 in Order IV and
rale 1 in Order VII in Schedule I to the Code of Civil Procedure, 1908 (5 of 1908)
—s¢¢ 8, 158 thereof.
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special register to be kept by each Civil Court, in such form['l as the
Local Governmient may, from time to time, prescribe in this behalf.

147. Subject to the provisions of[*] section 373 of the Code of Civil
Procedure, where a landlord has instituted a suit against a raiyat for
the recovery of any rent of his holding, the landlord shall not institute
another suit against him for the recovery of any rent of that holding

~until after three months from the date of the institution of the previous

Corupromise
of suits
between
landlord
and tenant.

suit.

[*][147A. (1) The provisions of[*] section 375 of the Code of Civil
Procedure shall not apply to any suit between landlord and tenant as
such.

(2) If any suit between landlord and tenant as such is adjusted
wholly or in vart by any lawful agreement or comprowmise, or if the
defendant satisfies the plaintiff in respect to the whole or any part of
the matter of the suit. the Court shall pass a decree in accordance with
such agreement, compromise or satisfaction, so far as it relates to the
suit :

Provided that no decree shall be passed in accordance with any
agreement or compromise the terms of which, if they were embodied
in a contract, could not be enforced under this Act.

(3) Where any agreement or compromise has been made for the
purpose of settling a dispute as to the rent pavable, the Court shall.

in order to ascertain whether the effect of such agreement or

. comproinise would be to enhance the rent in a manner. or to an extent.

not allowed by section 29 in the case of a contract,

record evidence as to the rent which was legally payable immediately
before the period in respect of which the dispute arose.

(4) Where the termns of any agreement or compromise are such as
ight unfairly or inequitably affect the rights of third parties, the Court
shall not pass a decree in accordance with such agreement or compromise,
unless and until it is satisfied by evidence that the statements made
by the parties thereto are correct.

[i] For an order made under s. 146, sec the Bibar and Orissa Local Statutory
Rules and Orders, Vol. I, Part IV,

[2] This reference should now be taken to be made to rule 1 in Order XXIII
in Schedule I to the Code of Civil Procedure, 1908 (5 of 1908)—sce s. 158 thereof.

{3] Sections 147A and 147B were inserted by the Bengal Tenancy (Amendment)
Act, 1907 (Ben. Act 1 of 1907). s. 42.

“[*] This reference should now be taken to be made to rule 3 in Order XXITI
in Schedule I to the Code of Civil Procedure, 1908 (5 of 1908)—s¢e s. 158 thereof.

14 of 1882,

14 of 1882,
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Hlustration.—A, a proprietor, agrees that B, his tenant, shall be recorded as
an_occupancy-raiyat : this affects the rights of the tenants of B. The Court must
under sub-section (4), inquire whether B is a tenure-holder or a raiyat as defined
in section 5. 1j the Court finds on the evidence that B is a raiyaf, it may pass
a decree in accordance with the agreement, but shall not do se if it finds that B

s a tenure-holder,

() A decree passed in accordance with any lawful agreement,
compromise or satisfaction shall be final so far as it relates to so much
of the subject-matter of the suit as is dealt with by such agreement.
compromise or satisfaction.

['][147B. 1n all areas for which a record-of-rights has been prepar- Regard to
ed and finally published under sub-section (2) of section 1034, a Civil be had by
Court shall, in all suits between landlord and tenant as such, have regard S:vgn(t:;::t‘
to the entries in such record-of-rights relating to the subject-matter inin record-
dispute which may be produced before it, unless such entries have been of-rights.
proved by evidence to be incorrect; and, when a Civil Conrt passes a
decree at variance with such entries, it shall record its reasons for so

doing.
148. The following rules shall apply to suits for the recovery of Procedure
rent i— ) in remt
suits.

() sections 121 to 127 (both inclusive), 129, 305 and 320 to 326
e (both inclusive) of the Code of Civil Procedure[?] shall not
bm 1882. apply to any such suit :

() the plaint shall contain, in addition to the purticulars specified

. 14 of 1882, in[*] section 50 of the Code of Civil Procedure, a statement
of the situation, designation, extent and boundaries of the .

land held by the tenant: or, where the plaintiff is unable

to give the extent or boundaries, in lieu thereof a description

sufficient for 1dentification :

[41[(b1) where the suit is for the rent of land situated within an
area for which a record-of-rights has been prepared and
finally published, the plaint shall further contain a list of
the survey plots comprised in the tenancy and a statement

[1] See footnote [3] on p. 108 ante. o
[2] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil

Procedure, 1908 (5 of 1908), and this reference should mow be taken to be made
to ss. 68, 70, 71, and 72 of, and to rules 1 to 13 in Order XI, rule 83 in Order
XXI and rule 2 in Order XLVIII in Schedule I and to Schedule III, to that Code-—
see 5. 158 thereof. ) )

[3] This reference should now be taken to be made to rules 1 to 8 in Order VII
in Schedule I to the Code of Civil Procedure, 1908 (5 of 1908)—sece s. 158 thereof.

{*] This clause (b1) was inserted by the Bengal Tenancy (Amendmeut) Act,
1907 (Ben. Act 1 of 1907), s, 48(1).
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of the rental of the tenancy according to the record-of-
rights, unless the Court is satisfied, for reasons to be
recorded in writing, that the plaintiff was prevented by any
sufficient cause from furnishing such list or statement 2]

Provided that, in all cases in which the Court admits a plaint
which does not contain such statement, the Court shall,
and in any other case in which it sees fit the Court may,
require the Collector to supply, without payment of fee, a
verified or certified copy of, or extract from, the record-
of-rights relating to the tenancy :

[*][(b2) where an alteration has been made in the area of the
tenancy since the record-of-rights was prepared and finally
published, the plaint shall further contain a statement of
the rental of the original tenancy according to the record-
of-rights, together with a statement showing how the
amount of rent claimed in the suit has been computed :]

(¢} the summons shall be for the final disposal of the suit, unless
the Court is of opinion that the summons should be for the
settlement of issues only :

(d) the service of the summons may, if the High Court by rule,
either generally, or specially for any local area, so directs,
be effected either in addition to, or in substitution for, any
other mode of service, by forwarding the summons by post
in a letter addressed to the defendant and registered nrder
Part 11T of-the Indian Post Office Act, 1866 :[%]

- when a summons is so forwarded in a letter, and it is proved that
the letter was duly posted and registered, the Court may
presume that the summons has been duly served :

(e¢) a written statement shall not be filed without the leave of
the Court :

(f) the rules for recording the evidence of witnesses prescribed by
section 189 of the Code of Civil Procedure[*] shall apply,
whether an appeal is allowed or not :

{1] Clause (b2) was inserted by the Bengal Tenancy (Amendment) Act, 1907
(Ben. Act 1 of 1907), s. 48(1).

[2] Act 14 of 1866 has been repealed and re-enacted by the Indian Post Office
Act, 1898 (6 of 1898), and this reference should now be construed as a reference
to Chapter VI of the latter Act (in General Acts, 1898-09, Id. 1928, p. 20)—see
the General Clauses Act, 1897 (10. of 1897), s. 8 (in ibid, 1887-97, Iid. 1928, p. 344).

[3] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made
to rule 13 in Order XVIIT in Schedule I to that Code—see s. 158 thereof.

14 of 1868,

14 of 1882.
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* [Y1[(ff) when any account books, rent-rolls, collection-papers,
measurement-papers or maps have been produced by the
landlord before any Court, and have heen admitted in
evidence in a suit pending therein,

copies of, or extracts from, such documents, certified by a duly
authorized officer of such Court to be true copies or
extracts, may, with the permission of the Court, be
substituted on the record for the originals, which may then
be returned to the landlord ;

and thereafter copies and extracts, so certified, may be admitted
in evidence in any other suit instituted in the same or any
ther Court, unless the Court before which they are
produced sees fit to require the production of the originals : ]

(g} the Court may, when passing the decree, order on the oral
application ol the decree-holder the execution thereof,
unless it is a decree for ejectment for arrears :

(k) notwithstanding anything contained in section 232 of the
Code of Civil Procedure,[?] an application for the execution
of a decree for arrears obtained by a landlord shali not be
made by an assignee of the decree unléss the landlord’s
interest in the land has become and is vested in him.

- [*][148A. Where a co-sharer landlord who has instituted a swit to
recover the rent due to all the co-sharer landlords in respect of an entire
tenure or holding, and has made all the remaining co-sharers parties
defendant to the suit, is unable to ascertain what rent is due for the
whole tenure or holding, or whether the rent due to the other co-sharer
landlords has been paid or not, owing to the refusal or neglect of the
tenant, or of the co-sharer landiords defendant to the suit, to furnish
him with correct information on these points, or on either of them,

such plaintiff co-sharer landlord shall be entitled to proceed with
the suit for his share only of the rent;

and a decree obtained by hiin in a suit so framed shall, as regards
the remedies for enforcing the same, be as effectual as a decree obtained
by a sole landlord or an entire body or landlords in a suit brought for
the rent due to all the co-sharers, ]

[1] This clause (ff) was inserted by the Bengal Tenancy (Amendment) Act, 1907
(Ben. Act 1 of 1907), s 43(2).

[2] Act 14 of 1882 has been repealed and reenacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made
to rule 16 in Order XXI in Schedule I to that Code—see s. 158 thereof.

[8] Section 148A was inserfed by the Bengal Tenancy (Amendment) Act, 1007
(Ben, Act 1 of 1907), s, 44. )
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Payment 149. (1) When a defendant admits that money is due from him on
::zt"mg;’:;t account of rent, but pleads that it 1s due not to the plaintiff, but to a
admitted to third person, the Court shall['][* * * *] refuse to take cognizance
be due to of the plea unless the defendant pays into Court the amount so admitted

third
person. to be due.

(2) Where such a payment.is mwade, the Court shall forthwith cause
notice of the payment to be served en the third- person.

(3) Unless the third persofll\i'ii;ilin three months from the receipt
of the notice institutes a suit against the plaintifi and theremn obtains
an order restraining puyment out‘ of ‘the money, it shall be paid out to

the p].untlﬁ' on his application d

[

) Nothmnr in this section Rh.l" affect the right of any person to
recover from the plaintifi money paid to hlm,under sub-section (3).

Payment 150. When o defendant admits that money is due from him to the
L’;“;nc":"i plaintiff on account of rent, but pleads that the amount claimed is in
adml:,;!;,dvto excess of the amount due, the Court shall ['] [* * * *] refuse to

be due to take cognizance of the plea unless the defendant payvs into Comrt the
lsndlord.  amount so admitted to be due.

Provision 151, When a defendant is liable to pay money into Court under
‘!‘]:e:g ol;“y' either of the two last foregoiny sections, if the Court thinks that there
portion of Aare sufficient reazons for so ordering, it may take cognizance of the
money. -  defendant’s plea on his paying into Court such reasonable portion of

the money as the Court directs.

Court to 152. When a defendant pays monsy into Court under either of the
rg;::ii)t said sections, the Court shall give the defendant a receipt, and the

receipt so given shall operate as an acquittance in the same. manner and
to the same extent as if it had been given by the plaintiff or the third
person, as the case may be.

Appesls in 153. An appeal shall not lie from any decree or order passed,
rent suits. whether in the first instance or on appeal. in any suit instituted by a
landlord for the recovery of rent where—

(@) the decree or order is passed by a District Judge, Additional
Judge or Subordinate Judge, and the amount claimed in
the suit does not exceed one hundred rupees, or

—

—— —

[1] The words ‘* except for special reasons to be recorded in writing,” in
s. 149(1) and s. 150, which were repealed by the Bengal Tenancy (Ammendment)
Act, 1907 (Ben. Act 1 of 1907), s. 46, are omitted.
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(b) the decree or order is passed by any other judicial officer
specially empowered by the Liocal Government to exercise
final jurisdiction under this section, and the amount
claimed in the suit does not exceed fifty rupees;

unless in either case the decree or order ‘has decided a question
relating to title to land or to safhe interest in land as between parties
having conflicting claims thereto, or g queetion of a right to enhance
or vary the rent of a tenant, or a question’ef the amount of rent annually
payable by a tenant : G A

. .
- »
[ o

Provided that the District Judge.snuy call for the record of any case
in which a judicial officer ag aforesaid has passed a decree or order to
which this section applies, if it sppears 4hat the judicial officer hias
exercised a jurisdiction not vested in him by law, or has failed to exercise
a jurisdiction so vested or has acted in the exercise of his jurisdiction
illegally or with material irregularity, and may pass such order as the
District Judge thinks fit.. Khe .

[1){Beplanation.—A question as o the regularity of the proceedings in
publishing or conducting 4 sale in execution of a decree for arrears of rent is not

a question relating to title to 1and ®r te some interest in {and as hetween parties
having oonflicting claims thereta.] ’

[*][183A. Every application for an order under seetion 108 of the ?;mtio:n
14 of 1882. Code of Givil Procedure[3] to set aside a decree passed ez parte, or for & to set aside
- review of judgment, under section 623 of the said Code,[4] in a suit 3:;’;:;“’
between a landlord and tenant as such, shall contain a statement of the )
injury sustained by the applicant by reason of the decree or judgment;

and no such application shall be admitted—

(a) unless the applicant has, at or before the time when the appli-
cation is admitted, deposited in the Court to which the
application is presented the amount, if any, which he
admits to be due from him to the decree-holder, or such

amount as the Court may, for reasons to be recorded by it
in writing, direct; or

(b) unless the Court, after considering the statement of injury, is
satisfied, for reasons to be recorded by it in writing, that
no such deposit is necessary. ]

[1] This explanation was added to s. 153 by
1907 (Ben. Act 1 of 1907), s. 46. ’
[2] 8. 153A was inserted by ibid, s. 47.
[3] Act 14 of 1882 has been repealed and re-enscted by the Code of Civil

Procedure, 1908 (5 of 1908), and this reference should now be taken to
to rule 18 in Order IX in Sch. I to that Code—see s. lﬁsot:ereof. et fo be made

. [4] This reference should now be taken to be mad i
in Sch. I to the Code of Civil Procedure, 1908 (5 of IM)G,—t—:e:usl.elléBn:hg‘g? XLVH

8 20 Leg. D. .

the Bengal Tenancy (Amendment) Act,
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(Secs. 179-180)
Provided as follows :—

(#) nothing in this section shall affect the terms or conditions
of u lease granted bona fide for the reclamation of waste
land, except that, where, on or after the expiration of the
term created by the lease, the lessee would, under Chapter
V. be entitled to an occupancy-right in the land comprised
in the lease, nothing in the lease shall prevent him from
acquiring that right;

(if) when a landlord has reclaimed waste-land by his own servants
or hired labourers. and subsequently lets the same or a
part thereof to a rafyat, nothing in this Act shall affect
the terms of any contract whereby a raiyat is prevented
from acquiring an occupancy-right in the land or part
during a period of thirty years fromn the date on which
the land or part is first let to a raiyat;

(iii) nothing in this section shall affect the terms or couditions
of any contract for the temporary cultivation of
[*][borticultural or] orchard land with agricultural crops.

12}{ Explanation.—The expression °* horticultural land,”” as used in proviso (iii)
means garden land, in the ovccupation of u proprietor or permanent tenure-holder,
which is-used bone fide for the cultivation of flowers or vegetables, or both, grown
for the personal use of such proprietor or permanent tenure-bolder and his family.
and not for profit or sale.)

Permanent 179, ‘Nothing in this Act shall be deemed to prevent a proprietor

;:::‘:m" or a holder of a permanent tenure in a permanently-settled area from

' granting a permanent mukariari lease on any terms agreed on between
him and his tenant,.

Utbandi, 180. (1) Notwithstanding anything in this Act, a raiyal—
chur and ‘
diara land. (@) who, in any part of the country where the custom of utbandi

prevails, holds land ordinarily let under that custom and
for the time being let under that custom, or
(b) who holds land of the kind known as chur or didra, shall not
acquire a right of occupancy —
in case (a), in land ordinarily held under the custom of
utbundi and for the time being held under that custom,
or
in case (b), in the chur or didra land,

{1] These words in square brackets in proviso (iiij were inserted by the Beng:l
Tenuncy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 56(1).

2] This Explanation was added to proviso (iii) by ibid, s. 56(2).
3
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(b). the decree or order is passed by any other judicial officer
specially empowered by the Local Government to exercise
final jurisdiction under this section, and the amount
claimed in the suit does not exceed fifty rupees;

unless in either case the decree or order has decided a question
relating to title to land or to sofhe interest in land as between parties
having conflicting claims thereto, or 3 question of a right to enhance
or vary the rent of a tenant, or & question’of ‘thq amount of rent annually

=

payable by a tenant : - R

. N,

Provided that the Distriet Judge.snay call for the record of any case
in which a judicial officer ag aforesaid haa passed a decree or order to
which this section applies, if it eppaars ¢hat the judicial offieer has
exercised a jurisdiction not vested in him by law, or has failed to exercise
a jurisdiction so vested or_has acted in the exercise of his jurisdietion
illegally or with material irregularity, and may pass such order as the
District Judge thinks fit.« T "

l Sriew » . » . - y .
publibng o contocing  sala i exeouion o & deerg or ey of re o 1t

& question relating to title to land ®r {g some interest inl {and as hetween parties
having oonflicting claims thereta.] ’

[*]P183A. Every application for an order under seetionr 108 of the ?:gﬁ:::iozn
* 14 of 1882. Code of Givil Procedure[3] to set aside a decree passed ex parte, or for & to set aside
- review of judgment, under section 623 of the said Code,[4] in a suit 3:%;“’
between a landlord and tenant as such, shall contain a statement of the )
injury sustained by the applicant by reason of the decree or judgment;

and no such application shall be admitted—

(@) unless the applicant has, at or before the time when the appli-
' cation is admitted, deposited in the Court to which the
~application is presented the amount, if any, which he
admits to be due from him to the decree-holder, or such

amount as the Court may, for reasons to be recorded by it
mn writing, direct; or

(b) unless the Court, after considering the staternent of injury, is
satisfied, for reasons to be recorded by it in writing, that
no such deposit is necessary.]

- [1] This ezpﬁmtion was added to s. 153 by the Bengal Tenancy (Amend t) Act
1907 (Ben. Act 1 of 1907), s. 46. ' 8 v (Amendment) Act,

E:i] i 15?;A was inserted by ibid, s, 47.

ct 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedute,_1908 (6 of 1908), and this reference should now be taken to be made
to rule 18'in Order IX in Sch. I to that Code—see s. 1568 thereof.

., (4] This reference should now be taken to be msde to rule 1 in Order XLVII
in 8ch. I to the Code of Civil Procedure, 1808 (5 of 1908),—eee s. 168 thereof.

8 .-

20 Leg. D.




114 The Bihar Tenancy Act, 1885. Aot 8

Date from

which

decree

for enhance.

ment takes
effect.

Relief
against
forfeitures.

(Secs. 154-156.)

154. A decree for enhancement of rent under this Act, if passed in
a suit instituted in the first eight months of an agricultural year, shall
ordinarily take effect on the commencement of the agricultural year next
following ; and, if passed in a suit instituted in the last four months of
the agricultural year,[1] shall ordinarily tuke effect on the commence-
ment of the agrieultural yéar next but one following; but nothing in
this section shall prevent the Court from fixing. for special reasons, a
later date from which any sueh decree shall take effect.

155. (1) A suit for thej_éjéct’ment of a tenant, on the ground—

(a) that he has used the-land in & manner which renders it unfit
for the purpokes of theTtenancy, ot

(b) that he hash: n,.\en' a (onilitiof) on breach of which he is, under
the terms of a contract bemeen hime and the landlord,
liable to ejettment

shall not be enteltamed unless the landlord haq served, in the
prescubed manner, a notice on the tenant specifying the partlculfu
misuse or breach complamed .of, and, where the misuse or breach is
capable of remedy, requiring the témant to lemedy samg, and, in any
case, to pay reasonable compensation for the misuse, or breach and the

‘tenant has failed to comply within a reasonable time with that r’eq’ueqt

(2) A decree passed in favour of a landlord .in any such suit shall

' declare the amount of compensation which would reasonably be payable

Rights of
ejected
raiyats in
respect of
crops and
land prepa-
red for
sowing.

to the plaintiff for the misuse or breach, and whether, in the opinion of
the Court, the misuse or breach is capable of remedy, and shall fix a
period during which it shall be open to the defendant to pay that amount
to the plaintiff and, where the misuse or breach is declared to be capable
of remedy, to remedy the same.

(3) The Court may, from time to time, for special reasons, extend a
period fixed by it under sub-section (2).

(4) If the defendant, within the pgriod or extended period (as the
case may be) fixed by the Court under this section, pays the compen-
sation mentioned in the decree, and, where the misuse or breach is
declared by the Court to be capable of remedy, remedies the misuse or
breach to the satisfaction of thf Court, the decree shall not be executed.

156. The following rules shall apply in the case of every rafyat
ejected from a holding :—

(a) when the raiyat has, before the date of his ejectment, sown
_or planted crops in any land comprised in the holdmd he

[1] For definition of ** agricultural year,'' sce s. 8 (11), p. 15 ante,
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shall be entitled, at the option of the landlord, either to
retain possession of that land and to use it for the purpose
of tending and gathering in the crops, or to receive from
the landlord the value of the crops as estimated by the
Court executmg the decree for ejectment ;

(b) when the raiyat has, before the date of-his ejectment, pre-
pared for sowing any land compmed in his holding, but
has not sown or planted crops iu that land, he shall be
entitled to receive from the landford the value of the labour
and capital expended by him in so preparing the land, as
estimated by the*Court executing the decree for ejectment,
together with redsomable interest_on that value;

(¢) but a raiyat shall not be entitled to retain possession of any
land or receive any sum in respect thereof under this sec-
tion where,after the commencement of proceedings by the
landiord for his ejectment, he Has cultivated or prepa.red
the 1ind contr'u'v to local usage; and

(¥ Y

() lf .the landlord eiects undel this sect;on to allow a ratyat to
retain possession’ of-$he land; the rdiyat shall pay to the
hndlord for the use and occupation of the land durmg the
penod for whiclr'he is aflowed to retain possession of the
same, such rent as the Court executing the decree for e]ect-
ment may deem reasonable. g

151. Where a pl.nntlﬂ institutes a suit for the e]ectment of a tres- Power for
passer he may, if he thinks fit, claim as alternative relief that the defend- ?"I‘:'twﬁ‘; f:
ant be declared liable to pay for the land in his possession a fair and jiernative
equitable tent to be determined by the Court, and the Cour} may grant to elecf-

such relief aceordingly. : went.

ALy @ (I)I1j[Subject to the provisions of section 111] the Court Application
baving jurisdiction to determine a suit for the possession of land may, to_deter-
on the application of either the landlord or the tenant of the land, deter- ™ine inci-

- . f
mine all or any of the following matters, namely :— t‘;,.::c;.

(a) the situation, (jlizl_lltity and boundaries of the land ;
() the name and description of the tenant thereof (if any) ;

(¢} the class to which he belongs, that is to say, whether be is a
tenure-holder, raiyat holding at fixed rates, - occupancy-
raiyat. non-cccupancy-raiyat, or under-raiyat, and, if he is
a tenure holder, whether he is a permanent tenure-holder

[1] The words in square br-\ckets in s. 158 (1) were inserted bv the Bengal
Teusncy (Amsendment) Act, 1907 (Ben. Act 1 of 1907), s. 48, -

‘y
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(Sec. 1684.)

or not, and whether his rent is liable to enhancement
during the continuance of his tenure; and

(d) the rent payable by him at the time of the application.

(2) If, in the opinion of the Court, any of these matters cannot be
satisfactorily determined without a local inquiry, the Court may direct
that a local inquiry be held under Chapter XXV of the Code of Civil 14 of 1882.
Procedure[1] by such Revenue-officer as the Local Government may
authorize in that behalf by rule made under section 892[2] of the said
Code.

(83) The order on any application under this section shall have the
effect of, and be subject to the like appeal as, a decree.

[3]CHAPTER XIIIA.

SuMMARY PROCEDURE FOR THE RECOVERY OF RENTS UNDER THE BIHAR
AND Orissa PusrLic DEmMaNDs RECOVERY Act, 1914,

158A. (1) Any landlord (other than the Government) whose land is
situate in an area for which a record-of-rights has been prepared and

cate proce- finally published, [* - * » [

dure In cer-

may apply to the Local Government, through the Collector of the
district in which his land is situate, for the application of the procedure
prescribed by the Bihar and Orissa Public Demands Recovery Act, , & O
1914, to the recovery of the arrears of rent which he alleges are, or At 4of
may accrue, due to him for lands in such area. 1014,

[*][(2)(a) The Local Government, if satisfied that the landlord’s
rent-roll is kept up-to-date, that his accounts and collection papers are
properly maintained and that proper rent receipts and counter-foils are
regularly given and kept by him as required by sections 56 and 57, may,
if it thinks fit, allow the application ;

(b) when any such application is disallowed, the authority disallow-
ing the application shall record its reasons for so doing.]

[1] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil -
Procedure, 1908 (5 of 1908), and this reference should now, be taken to be made
to s. 78 of, and Order XXVI in Sch. I to, that Code—see s. 158 thereof.

(2] This reference should now be taken to be made to rule 9 in Order XXVI in
Sch. I to the Code of Civil Procedure, 1908 (5 of 1908),—see s. 158 thereof.

[3] Chapter XIITA (s. 158A) was substituted for the original Chapter XIIIA
by the Bihar and Orissa Public Demands Recovery Act, 1914 (B. and O. Act 4 of
1914), s. 69, and Sch. IIT, .

[4] The words ** and in which such record is maintained '* were repealed by the
Bihar Tenancy (Amendment) Act, 1934 (B. and O. Act 8 of 1934), 5. 16.

[5] This sub-section was substituted for the original sub-section by ibid.
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(3) When any such application has been allowed, the landlord
may make a requisition in writing, in the form prescribed, to such
Revenue-officer as the I.ocal Government may appoint, for the purpose
of this section, to perform the functions of a Certificate Officer under

f’ & o the Bihar and Orissa Public Demands Recovery Act, 1914, for the
ot 4 of recovery of any arrears of rent which he alleges are due to him from

1914,

1 of 1870.

any tenant.

(4) Every such requisition shall be signed and verified by the land~
lord making it in the manner prescribed by rule I in Schedule II to
the said Act, as amended for the time being by rules made under
[*][section 48] thereof, and shall be chargeable with a fee of the amount
which would be payable under- the Court-fees Act, 1870,[?] in respect
of a plaint for the recovery of a sum of money equal to that stated
in the requisition as being due.

(5) On receipt of any such requisition, the said Revenue-officer
may, in accordance with such rules as the Local Government may
prescribe in this behalf, and if he is satisfied that the arrear is due,
sign a certificate, in the prescribed form, stating that- the arrear is
due; and shall include in the certificate the-fee paid under sub-section
(4), and shall cause the certificate to be filed in his affice :

Provided that—

(a) no certificate shall be signed for the recovery of arrears of
rent of a tenancy regarding which a suit has been instituted
in a Civil Court for the alteration of the rent payable
by the tenant or the determination of his status as &
tenant, in respect of the period during which it is alleged

in -the requisition made under sub-section (3) that the
arrears of rent sought to be recovered have accrued; and

.(b) if, after the signing of a certificate, it is found that such
a suit was instituted in & Civil Court before the certificate
was signed, such certificate shall be cancelled.

(6) The person in whose favour any certificate is signed undew sub-
section (5) shall be deemed to be the certificate-holder for the amount

“ gection 48 ** were substituted for the word and

1 d and figures
e o 30 ™ by th Bihsr Tenancy (Amendment) Act, 1984 (B. & 9.

figures ** section 89 " by the
Act 8 of 1934), s. 16. .

21 Printed in General Acts, 1834-72, Ed. 1928, p. 286. The Act has been
amcrgdld f:l its application to Bihar and Orissa by the B. & O. Court-fees (Amend-
ment) Act, 1922 (B. and O. Act 2 of 1922).
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mentioned in the certificate, and the person against whom_the certificate
is signed shall be deemed to be the certificate debtor for the said
amount; and all the proceedings taken hy the certificate officer for
the recovery of such amount shall be taken at the instance of the
first mentioned person, and at his cost and responsibility and not other-
wise.

(?) The Bihar and Orissa Public Demands Recovery Act, 1914, B. & 0. Act
with such restrictions and modifications (if any) as may be prescribed, ¢ of 1914
shall apply to the execution and to.all proceedings arising out of the
execution, of certificates filed under sub-section (5).

(8) No landlord shall, during the pendency of any proceedings
under this section, institute a suit in a Civil Court for the recovery of
any arrears of rent in respect of which he has made a requisition under
sub-section (3); :

and, subject to the provisions of section 43 of the Bihar and Orissa B. & 0. A:t
Public Demands Recovery Act, 1914, no tenant shall, after the sign-4 of 1914.
ing of any certificate against him under sub-section (5) of this section.
institute a suit in, orr apply to.a Civil Court for the alteration of the
rent pavable by him, or the determination of his status as a tenant.
in respect of the period during which the arrears of rent for which
such certificate was signed have accrued.

(9) The word ‘‘ landlord " in this section includes an entire body
of landlords, and also one or more co-sharer landlords who collects or
collect his or their share or shares of the rent separately; and, where
a Revenue-officer signs a certificate on the requisition of one or more
such co-sharer landlords, he shall at the same time issue to each of
the remaining co-sharer landlords a copy of such certificate.

[*][(10) The Local Government may delegate any of its powers
under this section to the Board of Revenue or to the Commissioner of
the Bivision. All orders passed by the Commissioner in pursuance of
such delegation shall be subject to the revisjon of ‘the Board of Revenue,
and the Commissioner shall, in the gxercise of any powers so delegated
to him, be subject to she control of the Baarddf Revenue.]

_ . [P

[1] Bub-section (10) was added by the Bilar Tenancy (Amendment) Act, 1934
(B, & O. Act 8 of 1984), s, 16. ’
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[1]CHA1"]‘ FR X1V,
SALE FOR ARREARS umpn 1/_1‘(.1{11"

158B.[%][ (1) Where a tenure or holdmg is sold in execution of— Passing
(@) a decree for arrears of rent due in respect thereof ; or (b) a decree °f tenure ot
b holding sold
F for damages under section 186A; or f¢) a certificate for arrears of rent ;" ovesution
B. & 0. Act signed under the Bihar and Orissa Public Demands Recovery Act, 1914, of decree.
4 of 1914.  {he tenure or holding shall, subject to the provisions of section 28,

pass to the purchaser, if such decree was obtained by— -
() a sole landlord; or
(#) the entire body of landlords; or

_ (i) one or more co-sharer landlords who has-or have sued for the
rent due to all the co-sharers in respect of the entire
tenure or holding and made all the remaining co-sharers
parties defendant to the suit ; or

-f such certificate was signed on the requisition of or in favour of, a sole
landlord or the entire bedy of landlords. ]

[*][(2) When one or more co-sharer landlords, having obtained a
decree in a suit framed under sub-section (1) or under section 148A,
applies, or apply, for the execution of ‘the decree bv the sale of the
tenure or holding. the Court shall, before proceeding to sell the tenure
or holding. give notice of the application for execution to the other
co-sharers.]

159. Where a tenure or holding is sold in execntion of a decree General
for arrears due in respect thereof, the purchaser shall take subject to PO‘::;"‘ of
the interests defined in this Chapter as *‘ protected interests,”” but Esuma::;i.l,
with power to annul the interests defined in this Chapter as auce of in-

‘“ incuambrances ™’ cumbranees,

Provided as followa=—

(@) a registered and notified incumbrance within the meaning
of this Chapter shall not be so annulled except in the case
hereinafter mentioned in that behalf;

(b) the power to annul shall be exercisable only in manner by
this Cba.pter directed.

f1] The word “‘ rent *'. in C}'apter XIV, includes also money recoverable under
anv enactment for the time being in forte as if it was rent—see . 3(5). p. 14 ante.

As to the extended application of Chapter XTIV, eece i 158A (5). p. 117 ante and
8. 188A, nost, p. 134,

[2] Sub-section (1) was substituted by the Bihar. and. Ornssa Public Demands
Recovery Act. 1934 (B. & O. Act 4 of 1914). s. 69 and Sch. ITI, Part I.

[3] Sub-cection (2) was inserted by, the Bengal Tenancy (Amendment) Act,
1907 (Ben. Aot 1 of 1907), s, 80,
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Proteoted 160. The following shall be deemed to be protected interests within
interests.  the meaning of this Chapter :—

(a) any under-tenure existing from the time of the Permanent
Settlement ;

(b) any under-tenure recognized by the settlement-proceedings of
any current temporary settlement as a tenure at a rent
fixed for the period of that settlement ;

(c) any lease of land whereon dwelling-houses, manufactories or
other permanent buildings have been erected, or permanent
gardens, plantations, tanks, canals, places of worship or
burning or burying grounds have been made;

(d) any right of occupancy ;

(e) the right of a non-occupancy-raiyat to hold for five years at
a rent fixed under Chapter VI by a Court, or under Chapter
X by a Revenue-officer ;

(f) any right conferred on an occupancy-raiyat to hold at a rent
which was a fair and reasonable rent at the time the

right was conferred ; and

(g) any right or interest which the landlord at whose instance the
tenure or holding is sold, or his predecessor in title, has
expressly and in writing given the tensnt for the time
being permission to create.

161. For the purposes of this Chapter :—

Mesaning of

** incum- .

brasice '’ (@) the term ‘‘ incumbrance,”’ used with reference to a tt?na,ncy,

and means any lien, sub-tenancy, easement or other rlght or
interest created by the tenant on his tenure or holding or
in limitation of his own interest therein, and .not being a
protected interest as defined in the last foregoing section ;

** registered (b) the term ‘‘ registered and notified incumbra.n.ce,” used w1f.h

sod potified ' reference to a tenure or holding sold or lisble to sale m

v execution of a decree for an arrear of rent due In l:eSPeCt

e created by a registered

thereof, means an incumbrance
instrument, of which a copy has,
before the accrual of the arrear, been serve
lord in manner hereinafter provided;

not less than three months
d on the 1a»nd-
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[*1[(c) the terms ‘‘ arrears "* and ‘‘ arrear of rent '’ shall be

deemed to include interest decreed under section 67[;./

ﬂ:’? damages awarded in lieu of interest under sub-section (1)
of section 68

162. When a decree has been passed for an arrear of rent due for Application
a tenure or holding, and the decree-holder applies under section 235 ft‘;‘;m‘::l"o;’f
14 of 1882. of the Code of Civil Procedure[?] for the attachment and sale of the holding.
tenure or holding in execution of the decree, he shall produce a state-
ment showing the pargana, estate and village in which the land comprised
in the tenure or holding is situate, the yearly rent payable for the

same and the total amount recoverable under the decree.

163. (1) Notwithstanding anything contained in the Code of Civil Ordey of
Procedure,[*] when the decree-holder makes the application mentioned attechment
in the last foregoing section, the Court shall, if under section 245 of ;o B>
the said Code[*] it admits the application and orders execution of the of sale to
decree as applied for, issue simultaneously the order of attachment‘:lemﬁ:ﬁg

and the proclamation required by section 287 of the said Code.[*]. ously,

(2) The proclamation shall, in addition to staling and specifying
14 of 1882.the particulars mentioned in section 287 of the said Code[®], announce—

(@) in the case of a tenure or a holding of a raiyat holding at
fixed rates, that the tenure or holding will first be put up
to auction subject to the registered and notified incum-
brances, and will be sold subject to those incumbrances if
the sum bid is sufficient to liquidate the amount of fhe
decree and costs, and that otherwise it will, if the decree-
holder so desires, be sold on a subsequent day, of which
due notice will be given with powef to annul all incum-
brances ; and

(b) in the case of an occupancy-holding, that the holdmg will
be sold with power to annul all incumbrances.

14 of 1882.

- —

[1] Clause (c) was added tos. 161 by the Bengal Tenancy (Amendment) Act,
1907 (Ben. Act 1 of 1907), s. 51.

(2] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made
torule 11 (2) in Order XXI in Sch. I to that Code-—see s. 158 thereof.

[%) This reference should now be taken to be made tothe Code of Civil
Procedure, 1908 (5 of 1908)—see s. 158 thereof.

[4] This reference should now be taken o be made to rule 17 in Order XXI in
Sch. I to the Code of Civil Procedure, 1908 (5 of 1908)—see s. 158 thereof.

[5] This reference should now be faken to be made to ss. 129 and 131 of, and
rules 66 and 70 in Order XXI in Bch. I to, the Code of Civil Procedure, 1908
(5 of 1908)—sees 8. 158 thereof, . .
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(3) The proclamation shall, besides being made in the manner pre-
scribed by section 289 of the said Code[']. be published by fising up
a copy thereof in a conspicuous place on the land comprised in the tenure
or holding ordered to be sold, and shail also be published in Sll.(“éi manner
as the [Board of Revenue][*] may, from tine to time. direct[*] in
this behalf.

(4) Notwithstanding anyibing contained in section 290 of the said
(ode.[*] the sale shall not, without the consent in wriling of the judg-
ment-debtor, take place until after the expiration of at least thi?tvy
days, caleulated from the date on which the copy of the proclamat'wn
has been fixed up on the land comprised m the tenure or holding
ordered to be sold. '

S:;le of ten- 164 (1) When a tenure or a holding at fixed rates has been adver-
ure or hold- tised for sale under(the last foregoing section], it shall be put up to auction
éggrei?:@:f:d subject to registered and notified incumbrances; and, if the bidding
and motified Feaches a sum sufficient to liquidate the amount of the decree and costs
incumbran- including the costs of sale, the tenure or holding shall be sold subject
foi’ct“nd to such incumbrances.

thereof. (2) The purchaser at a sale under this section mayv. in manner

provided bv section 167. and not otherwise. anuul anv incumbrance
upon the tenure or holding net being a registered and notified

incumbrance.
Sale of t(;g- 165. (7) If the bidding for a tenure or a lolding at fixel rates put
e fi?i{gso “up to auction under the last foregoing section does not reach a sum
ng wit

power to sufficient to liquidate the ammount of the decree and costs as aforesaid,
avoid all in-and if the decree-holder thereupon desires that the tenure or, holding

sumbrances, - : . . -
2:1‘:]“ ;&()Ct "be sold with power fo avoid all incumbrances, the officer holding the
thereof. sale shall adjourn the sule and make a fresh proctamation under section
k ) ] !
289 of the Code of Civil Procedure.['] announcing that the tenure or

1%

% holding will be put up to auction and sold with power to avoid all
incimbrances upon a future dayv specified therein, not less than fftcen

(‘10@ )

[1] This reference should now be taken to be made to rule 67 in Order XXI of
Seh. T to the Code of Civil Procedure, 1908 (5 of 1908)—sce s, 158 thereof.

|2} These words were substituted for the words ** Loeal Government '* by the
Bibar and Orissa Decentralization Act, 1916 (B. and O. Act 3 of 1816), s. 2 and
Sch. Part IT.

[3] For an ovder made under s. 163 (3), see the Bihar and Orissa Loeal
Statutory Rules and Orders, Vol. T, Part IV.

[4] This reference should now be taken to be made to rule 68 in Order XXI in
Sch, T to the Code of Civil Procedure, 1908 (5 of 1908)—see s. 158 thereof,

14 of 1882,

14 of 1882,



B. & O. Act
4 of 1914.

B, & O, Act
4 of 1914,

of 1885.] The Bihar Tenancy Act, 1885. 123

{Secs. 166-167.)

or more than thirty days {rom the date of the postpon"emeﬁt ; and upon
that day the tenure or holding shall be put up to auction and sold with
power to avoid all incumbrances.

(2) The purchaser at a sale under this section may, in manner
provided by section 167, and not otherwise, annul any incumbrance on
the tenure or holding.

166. (1} When an occupancy-holding has been advertised for sale gale of occu-
under section 163, it shall be put up to auction and sold with power toPpancy-hold-
avoid all incumbrances. ing with

) power to
(2) The purchaser at a sale under this section may, in manner sz;%r;ﬂcg'
provided by the next following section, and not otherwise, annul any and effect ’

incumbrance on the holding. thereof.

167. (1) A purchaser having power to annul an incumbrance under Procedure
any of the foregoing sections [or under the Bibar and Orissa Public for annui-
Demands Recovery Act, 19141['] and desiring to annual the same, may, ﬁ;;ﬁlcégcum'
within one year from the date of the sale or the date on which le uuder the
first has notice of the incumbrance, whichever is later, present to the foregoimg
Collector an application in writing, requesting him to serve on the sections.
incumbrancer a notice declaring that the incumbrance is annulled.

(2) Every such application must be accompanied by such fee for the
service of the notice as the Board of Revenue may fix in this hehalf.

(3) When an application for service of a notice 1s made to the
(lollector in manner prescribed by this section, he shall cause the notice
to be served in compliance therewith, and the incumbrance shall be
deemed to be annulled from the date on which it ix so served.

(+) When a tenure or holding is sold in execution of a decree [or a
certificate signed under the Bihar and Orissa Public Demands Recovery
Act, 19147['] for arrears due in respect thereof, and there is on the
tenure or holding a protected interest of the kind specified in section 160,
clanse (¢), the purchaser may, if he has power under this Chapter [or
that Act][2], to avoid all incumnbrances, sue to enhance the rent of the
land which is the subject of the protected interest. On proof that the
land is held at a rent which was not at the time the lease was granted
o fair rent, the Court may enhance the rent to such amount as appears
to be fair and equitable. V

e —

[11 The words in square brackets were inserted by the Bihar and Orissa Public
Demands Recovery Act, 1914 (B. and O. Act 4 of 1914), s. 69 and Sch. ITT (Part ).

[2] These words were inserted by tbid. - .
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This s,ub-sec'tion shall not apply to land which has been held for
a term exceeding twelve years at a fixed rent equal to the rent of good
arable land.

168. (1) The Local Government may, from time to time, by
notification in the official Gazette, direct that occupancy-holdings or
any specified class of occupancy-holdings in any local area put up for
sale in execution of [1][a decree for an arrear of rent] due on them
shall, before being put up with power to avoid all incumbrances, be
put up subject to registered and notified incumbrances, and may by like
notification rescind any such direction.

(2) While any such direction remains in force in respect of any
local area, all occupancy-holdings, or, as the case may be, occupancy-
holdings of the specified class in that local area, shall, for the purposes
of sale under the foregoing sections of this Chapter, be treated in all
respeets as if they were tenures.

169. (1) In disposing of the proceeds of a sale under this Chapter,
the following rules. instead of those prescribed by(section 295 Jof the
Code of Civil Procedure[2]. shall be observed, that is to say :—

(a) there shall first be paid to the decree-holder the costs incurred
by him in bringing the tenure or holding to sale;

(b) there shall, in the next place, be paid to the decree-holder
the amount due to him under the decree in execution of
which the sale was made;

(e) if there remains a balance after these sums have been paid,
there shall be paid to the decree-holder therefrom any rent
which may have fallen due to him in respect of the teanre
or holding between the institution of the suit and the date
of [3][the confirmation of] the sale;

(d) the balance (if any) remaining after the payment of the rent
mentioned in clause (¢) shall, upon the expiration of two
months from the confirmation of the sale, be paid to the
judgment-debtor upon his application :

[4][Provided that, where a tenure or holding has been sold in
execution of a decree obtained by one or more co-sharer landlords in a
suit framed under section 148A or sub-section (1) of section 158B,—

(1] The words in square brackets in s. 168 (1) were substituted for the words
*‘ decrees for rent ', by the Bengal Tenancy (Amendment) Act, 1907 (Ben. Act
1 of 1907). =. 52.

[3] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made to
5. 78 of that Code—see =. 158 thereof.

(3] The words in square brackets in s. 169 (c) were inserted by the Bengal
Tenancy (Amendment) Aot, 1907 (Ben. Act 1 of 1907), s. 58 (1).

[4] This proviso was added to s. 169 (1), by ibid, s. 53 (2).

14 of 1882,
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(3) payment of the amount due under sueh decree shall, not-
withstanding anything contained in clause (b), be made to
the decree-holder and to the other ce-sharer landlords in
proportion to the amount found to be due to each, and,

(#) if there remains a balance, payment of any rent which may
have fallen due in respect of the tenure or holding between
the institution of the suit and the date of the confirmation
of the sale shall, notwithstanding anything contained in
clause (c), but subject to the determination, in the manner
and with the effect mentioned in sub-section (2), of any
dispute as to their respective rights te receive such rent,
be made to the said decree-holder and the other co-sharer
landlords in proportion to their respective shares in the
tenure or holding.]

(2) If the judgment-debtor disputes the decree-holder’s right to
receive any sum on account of rent under clause (¢), the Court shall
determine the dispute, and the determination shall have the force of a

¥ -
dec‘eepr‘;:’,‘g » § €9 3 ol xei .
170. (1)( Sections 278 to 283 (both inclusive) [and 310A][*] of the Tenure of
14 of 1882. Cade of Civil Procedure[2] shall not apply to a tenure or holding g:ld::lgeu t:d
attached in execution of a decree for arrears due thereon. from
attachment
only on
(2) When an order for the sale of a tenure or holding in execution ?’&m%‘;' 4
of such a decree has been made, the tenure or holding shall not be ;lfl mu;::
released from attachment unless, before it is knocked down to the auction- of decres,
purchaser, the amount of the decree, including the costs decreed, together itk costs,
with the costs incurred in order to the sale, is paid into Court, or the f:s,::, ‘f;fn-
decree-holder makes an application for the release of the tenure or satisfaction

holding on the ground that the decree has been satisfied out of Court. gzl dd;""'“‘

(3) The judgment-debtor, [3] [or any person whose interests are
affected by the sale, other than a transferee of a holding from whom L{h -
the landlord is entitled to receive the landlord’y fee and who has neither haka
paid the land]ord’sl_transfeg fee to the landlord nor deposited the same ﬂc’m,/y»{...,,
with the Collector], may pay money into Court under this section.

[1] The figures and letter in square brackets in s. 170 (1) were ins 2
the Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1&)37) s.e 54, orted by

[2] Act 14 of 1882 has been repealed and re-enacted by the Code of Civil
Procedure, 1908 (5 of 1908), and these references should now be taken o be made
to rules 58 to 68 and 89 in Order XXI in Sch. I to that Code—see s, 158 thereof.

[3]‘ These words in square brackets in section 170 (3) were substituted for the
word's’; ‘ or any person having in the tenure or holding amy interest voldable on the
ga.l:7 by the Bihar Tenancy (Amendment) Act, 1984 (B. and 0. Act 8 of 1934)

ki

-
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[1][(# The withdrawal by a decree-holder landlord of the amount paid
into Court, under sub-section (2), shall not affect the rights conferred
on the landlord by sections 26B, 26D, 26E, 26H, 26K, 267\[ and 260.]
::i:;m;lntm 171. (1) When any person having, in a tenure or holding advertised
Court to [Or sale under this Chapter, [or in execntlon of a certificate for arrears
m;:nt sale” of rent due in respect thereof . signed under the Bihar and Orissa Public b & 0. Act
::m cl;e?: Demands Recovery Act, 19147 [?] an interest which would he avoidable ¥ °f 1914-
mortgage. PO the sale, pays into Court the amount requisite to prevent the sale—
debt on the . .
tenure or (a) the amount so paid by him shall be deemed to be a debt
holding, bearing interest at twelve per centum per annum and
secured by a mortgage of the tenure or holding to him:
() his mortgage shall take priority of every other charge on the
tenure or holding other than a charge for arrear of rent;
and
(¢) he shall be entitled 10 possession of the tenure or holding
as mortgagee of the tenant, and to retain possession of
it as such until the debt, with the Interest due thereon,

has been discharged.

(2\ Nothing in this section shall affect any other remedy to which
any such person would be entitled.

Tnferior ten- 172. [When a tenure or holding is advertised for sale—

ant paying . . . . .
into pa’:::t . (@) under this Chapter, in execution of a decree against a superior
may deduet tenant defaulting, or

trom rent.

(b) in excention of a certificate. signed under the Bihar and
Orissa Public Demands Recovery Act, 1914, for arrears B.
of rent due in respect of the tenure or holding from a 4o
superior tenant defaulting,][3]

0. Act
1914.

""&

and an inferior tenant, whose inferest would be voidable upon the
sale. pays money into Court in order to prevent the sale, he may, in
addition to any other remedy provided for him by law, deduct the
whole or any portion of the amount so paid from any rent payable
by him to his immediate landlord ; and that landlord, if he is not the
defaulter, may, in like manner deduct the amount so, deducted from
any rent pavable by him to his immediate landlord, and so on until

the defaulter is reached

[1] This sub-section was added by the Bihar Tenancy (Amendment) Act, 1934

(B. and O. Act 8 of 1984), s. 17(b).

[2] Inserted by the Bihar and Orissa Public Demands Recovery Act, 1914
(B. and O. Act 4 of 1914), s. 69 and Sch. TIT (Part I).

[%] Substituted for the original by ibid. -



of 1888.3 The Bihar Tenancy Act, 1885. 197

(Secs. 173:174.)

473. (1) Notwithstanding anything contained in section 294 of the Decree-
Wor 1882, Code of Civil Procedure[1]. the holder of a decree in execution of which holder may
a tenure or holding is sold under this Chapter may, without the ?t‘]‘(lla[’;te::b'
permission of the Court, hid for or purchase the tenure or lolding. debtor may
(2) The judgment-debtor shall not bid for or purchase a tennre or not

holding so sold.

(3) When a judgment-debtor purchases by himself or through
another person a tenure or holding o sold. the Court may, if it thinks
fit, on the application of the demee-holder or any other person interested
in the sale, by order set aside the sale and the costs of the application
and order, and any deficiency of price which may happen on the re-sale,
and all expenses attending it shall be paid by the judgment-debfor.

174. (1) Where a tenure or holding is sold for an arrear of rent Application
due thereon, then, at any time within thirty days from the date of sale, ngt:‘S;"e:&
the judgment-debtor{®] [or any person whose interests are affected by a:ider sgle_
the sale, other than a transferee of a holding from whom the landlord
is entitled to receive the landlord’s transfer fee and who has neither paid
the landlord’s transfer.fee to the landlord nor deposited the same with
the Collector] may apply to have the sale set aside, on his depositing
in Court, for payment to the decree-holder, the amount recoverable
under the decree with costs, and, for payment to the purchaser,a sum

equal to five per. centum of the purchase-money.

[3][(1@) The withdrawal by a decree-holder of the amount deposited
by a transferee of a holding under sub-section (1) shall not affect the
rights conferred on the !andlord by sections 26B, 26D, 26E, 26H, 26K,
26M and 260.]

(2) If such deposit is made within the thirty days, the Comrt shall

- pass an order setting aside the sale, and the provigions of section 315

14 of 1882. of the Code of Civil Procedure[*] shall apply in the case of a sale so
’ set aside :

Provided that, if a judgment-debtor applies under section 311 of the
140f 1882, Code of Civil Procedure[®] to set aside the sale of bis tenure or holding,
he shall not be entitled to make an application under this section;

{1] Act 14 of 1882 bas been repealed and re-enacted by the Code of Civil'Procedure,
1908 (5 of 1008), snd this reference should now be taken to he made to rule 72 in
Order XXI in Sch. T to that Code—see s. 158 thereof.

[2] These words in square brackets in s, 174(1) were inserted by the Bihar
Tenancy (Amendment) Act, 1934 (B. and O. Act 8 of 1934), s. IR.

[3] Bub-section (la) was inserted by ibid.

[4] This reference should now be taken to be made to rule 93 in Order XXI in
Bch. I to the Code of Civil Procedure, 1908 .(5 of 1908)—seece 8. 158 thereef.

[5] This reference should now. be taken to be made to rule 90.in Order XXI in
Sch. I to the Code of Civil Procedure, 1908 (5 of 1908)—se¢ s. 158 thereof.
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[1] [and. if l}e applies under this section, he shall not be entitled to make
an application under section 311 of the Code of Civil Procedure[?].] 14 of 1882.

(3) Section 813 of the Code of Civil Procedure[®] shall not apply 14 of 1882.
to any sale under this Chapter. '

Registration 175. Notwithstanding anything contained in Part IV of the Indian

(i,fls::ur:;?lts Registration Act. 1877,[*] an instrument creating an incumbrance upon 8 o 1877.
creating any tenure or holding which has been executed before the commence-
:‘ncum- mhent of this Act, and is not required by section 17 of the said Regis-
rances. tration Act[®] to be registered, shall be accepted for registration under
that Act if it is presented for that purpose to the proper officer within

one year from the commencement of this Act.

goitrilgﬁ;tli-on . 176. Every officer who has, whether before or after the passing of

brances to U8 Act, registered an instrument executed by a tenant of a tenure

landlord. or holding and creating an incumbrance on the tenure or holding, shall,
at the request of the tenant or of the person in whose favour the
incumbrance is created, and on payment by him of such fee as the Local
Government may fix in this behalf, notify the incumbrance to the
landlord by causing a copy of the instrument to be served on him in
the prescribed manner.

177. Nothing contained in this Chapter shall be deemed to enable

Power to
creats a person to create an incumbrance which he could not otherwise lawfully
jleum- . create
branees not )
éxtended. —_—
CHAPTER XV.
14Sh CoNTRACT AND CUSTOM.

Restrictions (178/1 (1) Nothing in any contract between a landlord and a tenant

on exclusion ;ade before or after.the passing of this Act—

of Aot by ,
sgrooment, (@) shall bar in perpetuity the acquisition of an occupancy-right

in land, or

. — e @i e ot S—

{1] These words in square brackets were added to s. 174 (2), proviso, by the
Bengal Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s. 55. )

[2] Act 14 of 1882 has been repealed and re-enacted by the Code of Civ ¢
Procedure, 1908 (5 of 1908), and this reference should now be taken to be made,
to rule 90 in Order XXI in Sch. I to that Code—ses a. 158 thereof.

[{;] This reference should now be taken to be made to rule 91 in Order XXI
in Sch. I to the Code of Civil Procedure, 1908 (5 of 1908)—secc s. 158 thereof.

[4] Act 3 of 1887 has been repealed and re-enacted by the Indian Registration
Act, 1908 (16 of 1908), and this reference should now be construed’as a reference
to Part IV of the latter Act—see the General Clauses Act, 1897 (10 of 1897), s. 8,
in General Acts, 1887-97, Ed. 1928, p. 354,

[5] This reference should now be construed as a -reference to s, 17 of the
Indian Registration Act, 1908 (16 of 1908)—see ibid 1898—1908, Ed. 1928, p. 431,
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(b) shall take away an occupancy-right in existence at the- date
of the contract, or

(c) shall entitle a landlord to eject a tenant otherwise than in
" accordance with the _provisions of this Act, or

(d) shall take away or limit the right of a tenant, as provided by
this Act, to make 1mprovement9 and claim compensation
for them.

(2) Nothing in any contract made between & landlord and a tenant
since the 15th day of July, 1880, and before the passing of this Act,
shall prevent a ratyat from acquiring, in accordance with this Act, an

occupancy-right in land.
(3) Nothing in any contract made between a landlord and a tenant
after the passing of this Act shall—

(a) prevent a rasyat from acqumng, in accordance with this Act,
an occupancy-right in land;

(b) take away or limit the right of an occupancy-raiyat to use
land as provided by section 23;

[*][(bb) take away or limit any right conferred on an oc(-upancy-
raiyat by section 23A ;]

(c) take away the right of a raiyat to surrender his holding in
accordance with section 86; ,

(d) take away the right of a raiyat to transfer or bequeath his
holding in accordance with [*][the provisions of this Act];

(e) take away the right of an occupancy-reiyat to sub-let subject
to, and in accordance with, the provisions of this Act;

V(f)"t'ake away the ﬁght of a raiyat to apply for a reduction of
rent under section 38 or section 52;

(9) take away the right of a landlord or a tenant to apply for
a commutation of rent under section 40; or

@) affect the pravisions of section 67 relating to interest payable
on arrears of rent :

[1] Clause (bb) was inserted by the Bihar Tenancy (Amendment) Act, 1934

(B. & 0. Act 8 of 1984), s. 19.
[2] The words ** the provisions of this Act '} were substituted for the words-

** local usage ' by ibid.

9 20 Leg. D. §
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Provided as follows :—

() pothing in this section shall affect the terms or conditions
of a lease granted bona fide for,the reclamation of waste
land, except that, where, on or after the expiration of the
term created by the lease, the lessee would, under Chapter
V. be entitled to an occupancy-right in the land comprised
in the lease, nothing in the lease shall prevent him from
acquiring that right;

(i) when a landlord has reclaimed waste-land by his own servants
or hired labourers, and subsequently lets the same or a
part thereof to a raiyut, nothing in this Act shall affect
the terms of uny contract whereby a raiyat is prevented
from acquiring an occupancy-right in the land or part
during a period of thirty years fromn the date on which
the land or part is first let to a raiyat;

(ii)) nothing in this section shall affect the terms or conditions
of any contract for the temporary cultivation of

[*}[horticultural or] orchard land with agricultural crops.
[2][ Ezplanation.—The expression ‘* horticultural land,”’ as used in proviso (iii)
means garden land, in the occupation of a proprietor or permanent tenure-holder,
which is*used bona fide for the cultivation of flowers or vegetables, or both, grown
for the personal use of such proprietor or permanent tenure-holder and his family,

and not for profit or sale.]

Permanent 179.:Nothing in this Act shall be deemed to prevent a proprietor
;:;‘8";"“" or a holder of a permanent tenure in a permanently-settled area from
granting a permanent mukariari lease on any terms agreed on between

him and his tenant.

U:b% 180. (1) Notwithstanding anything in this Act, a raiyat—
chRut
diara land. (@) who, in any part of the country where the custom of utbandi

prevails, holds land ordinarily let under that custom and
for the time being let under that custom, or
(b) who holds land of the kind known as chur or didra, shall not
acquire a right of occupancy —
in case (a), in land ordinarily held under the custom of
utbendi and for the time being held under that custom,
or
in case (b), in the chur or didra land,
{1] These words in square brackets in proviso (iii) were inserted by the Beng;

Tenuncy (Amendment) Act, 1907 (Ben. Act 1 of“1907),_ 8. 56(1).
‘ {2] This Explanation was added to proviso (iii) by ibid, s. 56(2).
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until be has held the land in question.for twelve eontinuous' vears;
and, until he acquires a right of occupancy in the land, he.shall be
lmble to pay such rent.for his holding as may be agreed on between
hlm and his landlord.

(2) Chapter VI shall not apply to raiyats holding land under the
~ ‘custom of utbandi in respect of land held by them under that. custom.

. (8) The Collector may, on the application of either the landlord or
the tenant or on a reference from the Civil Court, déclare thst any
‘land has ceased to be chur or didra land within the meaning of this
sectlon and thereupon a.ll the provisions of this Act shall apply to the
land.

/ 51 @ Nothing in this Act shall affect any incident of a ghatwali[!] Suving as to
or other service-tenure, or, in particular, shall confer a right to transfer ::nr:'::
or bequeath a service-tenure which, before the passing of this Act, was

not capable of being transferred or bequeathed.

182. When a raiyat holds his homestead otherwise than as part Home-
of his holding as a raiyat, the incidents of his tenancy of the homestead stesds.
shall be regulated by local custom or usage, and, subject to local custom
or usage, by the provisions of this Act applicable to land held by a
raiyat

183. Nothing in this Act shall affect any custom, usa,ge or customary Saving ot
right not inconsistent with, or not expressly or by necessary 1mphca.tlon custom.
modlﬁed or abolished by, its provisions.

Illustrations. ]

(I) A usage under which & raiyat is entitled to sell his holding without the

consent of his landlord is not inconsistent with, and is not expressly or by necessary

implication modified or abolished by, the provisions of this Act. That usage,
accordingly, wherever it may exist, will not be affected by this Aect. "

(2) The custom or usage that an under-raiyat should, under certain circumstances,
acquire a right of occupancy is mot inconsistent with, and is not expressly or
by necessary implication modified or abolished by, the provisions of . this Act.
That custom or usage, accordingly, wherever it exists, will not be affected by

this Aot.

CHAPTER XVI.

LIMITATION.

184, (1) The suits, appeals and applications specified in Schedﬂle Limitation
IIT annexed to this Act shall be instituted and made within the time ‘“p“e‘:]': and

prescribed in that Schedule for them respectxvely and every such suit applsl:;hm
[1] As to ghatwali tenures, see the Berigal Ghatwali Lands Regulation, 1814 EI edule

(29 of 1814), and the Bengal Ghatwali Lands Act, 1859 (5 of 1859),

AN
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or appeal instituted, and application made, after the period of limitation

80 prescribed, shall be dismissed, a}tliough limitation has not been
pleaded.

(2) Nothing in this section shall revive the right to institute any
suit or appeal or make any application which would have been barred
by limitation if it had been instituted or made immediately before
the commencement of this Act. )

fgj}gﬁg of 185. (1) Sections 7, 8 and 9 of the Indian Limitation Act, 1877[1], 15 of 1877.

Limitation Shall not apply to the suits and applications mentioned in the last
Act not foregoing section. :

applicable . . o
to such (2) Subject to the provisions of this Chapter, the provisions of
suits, ete.

the Indian Limitation Act, 1877[2], shall apply to all suits, appeals 15 of 1877.
and applications mentioned in the last foregoing section.

CHAPTER XVII.

SUPPLEMENTAL.
Penalties.
Penalties 186. (1) If any person, otherwise than in accordance with this
for illegal  Aq or some other enactment for the time being in force,—
interference A L. ,
with pro- (a) distrains or attempts to distrain the produce of a tenant’s
duce, holding, or,

(b) resists a distraint duly made under this Act, or forcibly or
clandestinely removes any property duly distrained under
this Act, or,

(c) except with the authority or consent of the tenant, prevents
or attempts to prevent the reaping, gathering, storing,
removing or otherwise dealing with any produce of a
holding,

he shall be deemed to have committed criminal trespass within the
meaning of the Indian Penal Code.

(2) Any person who abets within the meaning of the Indian Penal
Code the doing of any act mentioned in sub-section (1), shall be deemed

to have abetted the commission of criminal trespass within the meaning
of that Code.

[1] Act 15 of 1877 has been repealed and re-enacted by the Indian Limitation
Act, 1908 (9 of 1908), and this reference should now be construed as a reference to
82, 6, 7, 8 and 9 of the latter Act—see the Geueral Clauses Act, 1897 (10 of 1897),
8. 8, in General Acts, 1887.97, Ed. 1928, p. 354.

(2] This reference should now be construed as & reference to the Indian
Limitation Act, 1908 (9 of 1908)—S¢e ibid.

45 of 1860.

45 of 1860.
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[¥]Damages for denial of landlord’s title.

[*]188A. (1) When, in any suit between a landlord and tenant as Dameges for
such, the tenant renounces his character as tenant of the landlord by l::"lﬂr"’{.
sefting up without reasonable or probable cause title in-a third person gitle,
or himself, the Court may pass a decree in favour of the landlord for
such amount of damages, not exceeding ten times the amount of the

annual rent payable by the tenant, as it may consider to be just.

(2) The amount of damages decreed under sub-section (1), together
with any interest accruing due thereon, shall, subject to the landlord’s
charge for rent, be a first charge on the tenure or Bolding of the tenant;
and the landlord may execute such decree for damages and interest,
either as a decree for a sum of money, or, subject to the provisions
of section 158B, in any of the modes in which a decree for rent may
be executed.

Agents and representatives of landlords.

187. (1) Any appearance, application or act, in, before or to any Fower for
Court or authority, required or authorized by this Act to be made or :‘:dtll‘l’ﬁu“i
done by a landlord, iy, unless the Court or authority otherwise 4oqns, g
directs, be made or done #lso by an agent empowered in thls behalf
by a written authority under the hand of the landlord.

(2) Every notice required by this Act to be served on, or given
to, a landlord shall, if served on, or given o, an agent empowered as
aforesaid to accept service of or receive the same on behalf of the
landlord, be as effectual for the purposes of this Act as if 1t had been
gerved on, or given to, the landlord in person.

(3) Every document required by this Act to be signed or certified
by a landlord, except an instrument appointing or authorizing an agent
may be signed or certified by an agent of the landlord authorized in
writing in that behalf.

188. Where two or more persons are " joifit-landlords, anythmg Joint-land-
which the landlord is under this Act required or authorized to do must m':l“
be done either by both or all those persons acting together, or by an or byeom
agent authorized to act on behalf of both or all of them. mon agent.

[*][Provided that one or more co-sharer landlords may file an
application under sub-section (3) of section 26B or under sub-section (1)
of section 26H or under sub-section (8) of section 26M or under sub-
section (4) of section 260, making all the remaining co-sharer landlords
parties defendant to the proceeding.]

[1] This proviso was added by the Bihar Tenancy (Amendment) Act, 1934
(B. & O. Act 8 of 1934), 5. 20.
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~ [*][188A. Notwithstanding anything contained in this Act, every
suit between landlord ahd tenant as such instituted by—

(a) a sole landiord,
(b) the entire body of landlords, or
(¢) one or more: co-sharer landlords,
shall be subject to the provisions of sections 143 to 153 (both
inclusive) ; _
and to every decree-passed in a suit framed under sub-section (1)

or sub-section (2) of section 158B, the provisions of Chapter XIV[?]
shall, so far as may be practicable, be applicable.]

Rules under Act.

Power" to ,[h @The Local Government may, from time to time, by notification

make rules
regarding

procedure, -

powers of

officers and
gervices of
notices.

in the official Gazette, make rules,[*] consistent with this Act,—

(1) to regulate the procedure to be followed by Revenue-officers
in the discharge of any duty imposed upon them by or
under this Act, and may by such Tules confer upon any
~such officer—

" (a) any power exercised by a Civil Court in the trial of
suits;

(b) power to enter upon any land, and to survey, demarcate
and make-a map of the sume, and any power exercis-
able by any officer under the Bengal Survey Act,
1875' and

(c) power to cut and thresh the crops on any land and weigh
- the produce, with a view to estimating the capabilities
of the soil; and

[41[(2) to prescribe the forms to be used, and the mode of service
of notices .issued, under this Act, where no form or mode
is prescribed by this or any other Act; *

[1] This section was inserted by the Bengdl Tenanocy (Amendmént) Act, 1907
(Ben. Act 1 of 1907), s. 58.

(2] 8. 158B forms part of Chapter XIV—see p. 119, anie.

[2] For rules made under s. 189, see the Bihar and Onssa Joocal Statutory Rules
and Orders, Vol. I, Part IV.

[4] These sub-sections (2) to (4) were substituted for the orxgmal sub-section (2)
by the Bengal Tenancy (Amendment) Aet, 1007 (Ben. Act 1 of 1807), s. 59. The
orlgmal sub-gection ran thus:—

* (2) to prescribe the *mode of service of notices under this Act where no
mode is prescribed by this or any other Act.”

Nen. Act
8 of 1875
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['][® to prescribe the manner in which landlord’s fees{*}for land-
lord’s transfer fees] shall be transmitted to the landlord;

["J[(4) to prescribe the authonty by whom the fees deposited under
‘ sections 12, 13, 15, 17 and 18, clause (¢), may be declared
to be forfeited, and the mode in which such fees, whenr
so forfeited, shall be dealt with]; and

[*][(5) to provide for all or any of the following matters, namely : —

(a) the form of the notice referred to in sub-section (%) of
section 26B and the particulars {o be entered therein ;

(b) the form of the statement referred to in clause (c) of sub-
section (I) of section 26E, the particulars to be entered
therein, and the amount of the process fee referred to
in the said clause ;

(¢) the manner of notifying the authoriaation of a_person to
receive landlord’s transfer fee, under sub-section (1) of
section 26E;

(d) the fofrm of the receipt referred to in sub-section (2) of
section 26F ;

(e) the form of the notice referred to in sub-section (1) of
section 26G- and the manner of serving the said notice;

(f) the form of the lists referred to in sub-section (2) of sec-
tion 26G ; ; N
(g) the form of the applicatientreferred to in sub-section (2) of

section 26H and the amount of the siamp referred to
in the said sub-section;

{h) the manner of dealing with apphca\ﬁuns Bnd dlsposmg of
undelivered sumg referred to in sectltm %K ;

(i) the form of the notice referred te in sub-section (1) of
section 26M ; :

(j) the form of the receipt referred to in -sub-section (2) of
section 260. ]

" [1] See footnote [4] on p. 134 ants.

(2] The words ‘* or landlord’s transfer fees ™ were inserted by the B:hur Tenancy
(Amendment) Act, 1934 (B. & O. Act 8 of 1934), s. 21(a).

{3] This sub-section was added by ibid, s. 21(b).
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(Secs. 1894-190.)

Peansier of - L[J[189A. (1) It shall be competent to the Board of Revenue to
Proceedings. {ransfer, and with the previous sanction of the Local Government to
make rules authorizing revenue-officers to transfer, any suit or other
proceeding, original or otherwise, under any provision of this Act, from
the file of any subordinate officer to the file of any other subordinate
officer who is duly authorized to entertain or decide suits or other
. proceedings under such provision.

Validation (2) No decision or order made by any revenue-officer under any
of certain  provision of this Act ‘shall if such officer was duly authorized to act
mor under such provision, be deemed to be invalid by reason only that
fo the com- the suit or other proceeding in which it was made came to his file
mencement prior to the commencement of the Bihar Tenancy (Amending and oB'o? %m.;xct
of this Ack. Validating) Act, 1920, without a due order of transfer.] )
ffo‘*‘““ * 1980. (1) Every authority having power to make rules under any
pfm section of this Act shall, before making the rules, publish a draft of
and confir- the proposed rules for the information of persons likely to be affected
mm of thereby.
(2) The publication shall be made, in the case of rules made by the
Locsl Government or High Court, in such manner as may, in its opinion,
be sufficient for giving information to persons interested, and, in the
case of rules made by any other authority, in the prescribed manner :

Provided that every such draft shall be published in the official
Gazette.

(8) There shall be published with the draft a notice specifying a
date, not earlier than the expiration of one month after the date of
publication, at or after which the draft will be taken into consideration.

(4) The authority shall receive and consider any objection or

suggestion which may be made by any person with respect to the draft
before the date so specified.

(5) The publication in the official Gazette of a rule purporting to
be made under this Act shall be conclusive evidence that it has been
duly made.

(6) All rules made under this Act may, from time to time, subject

to the sanction (if any) required for 'making them, be amended, added
to or cancelled by the authority having power to make the same.

[1] This section was inserted by the Bihar Tenancy (Amending and‘V;';lidatihg)
Act, 1920 (B. & O. Aect 9 of 1920), s. 2.
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(Secs. 191-195.)
~ Provisions as to temporarily-settled districts.

181. Where the area comprised in a tenure is situate in an estate Saving as to
which has never been permanently settled, nothing in this Act shall l:“:m:’:‘lg a
prevent the enhancement ofi the rent upon the expiration of a temporary not perms.
séftlement of the revenue, unless the right to hold beyond the term of nently
the settlement at a particular rate of rent has been expressly recognized *° setiled.
in settlement-proceedings by a Revenue authority empowered by the

Government to make deﬁmtlvely or confirm settlements.

192. When a landlord grants a lease or makes any other contract, Power to
urpomng to entitle the tenant of land not included in an area mt in osse
permanently settled to hold that fand free of rent or at a particular of new

rent, and while the lease or contract is in force— assessment
of revenwe.
(a) land-revenue is for the first time made payable in respect of ’
the land, or

(b) land-revenue having been previously payable in respect of it,
a fresh settlement of land-revenue is made,

a Revenue-officer may, notwithstanding anything in the contract
between the parties, by order, on the application of the landlord or
of the tenant,[1] [or of his own motion shall,] fix a fair and equitable
rent for the land in accordance with the provisions of this Act.

Rights of pasturage, etc.

183. The provisions of this Act applicable to suits for the recovery Rights ot
of arrears of rent shall, as far as may be, apply to suits for the recovery Pasturage,
forest-
of anything payable or deliverable in respect of any rights of pasturage, nghts ete.

forest-rights, rights over fisheries and the like.
Saving for conditions binding on landlords.

198. Where a proprietor or permanent tenure-holder holds his estate Tenant not
or tenure subject to the observance of any specnﬁed rule or condition, ;""21:‘: ‘o
nothing in this Act shall entitle any person occupying land within the ,,m con.
estate or tenure to do any act which involves a violation of that rule or ditions bind.

condition. ing on land.
: - lord.

Savings for speciul enactments.
188, Nothing in this Act shall affect— Bavings for

(@) the powers and duties of Settlement-officers as defined by any m&““..
law not expressly repealed by this Act;

(1] These words in square brackets in section 192 were mserted by the Bengal
Tenancy (Amendment) Act, 1907 (Ben. Act 1 of 1907), s, 60,
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(Sec. 196. Schedule 1.)

(b) any enactment regulating the procedure for the realization
of rents in estates belonging to the Government, or under
the management of the Court of Wards or of the Revenue
authorities ; ‘

(¢) any enactment relating to the avoidance of tenancies and

incumbrances by a sale for arrears of the Government
revenue;

(d) any enactment relating to the partition of revenue-paying
estates ;

(¢) any enactment relating to paini tenures, in so far as it relates
to those tenures; or

(/) any other special or local law not repealed either expressly
or by necessary implication by this Act.

Construction of Act.

Act to be 196. This Act shall be read subject to every Act passed after its
;;‘f t:ub' commencement by the Lieutenant-Governor of Bengal in Council.[1]
Acts here-

after passed SCHEDULE 1.

gmﬁfu" (See section 2.)

Governor of REPFAL OF ENACTMENTS.

councn,m Regulations of the Bengal Code.

Number and year. ’ SusJEcr OF REGULATIONS, E Extent of -repeal.

(21 8of 1793 .. | A Regulation for re-enacting with modi- ‘ Sections 51, 52, 63,
fications and amendments the rules for | 54, 55, 64 and 65.
the Decennial Bettloment of the publie
revenue payable from the lands of the
zamwndars, - independent lalukdars and
other actual proprietors of land in Bengal,
Bihar and Orissa, passed for those Pro-
vinces, respectively, on the 18th Septem-
ber, 1789, the 26th November, 1788, and
the 10th February, 1790, and subsequent
dates.

{3) 120f 18056 .. | A Regulation for the settlement and col- | Section 7.
lection of thfu publicz‘::venue in tzfe ;da of
Cuttack, including parganas 'atas-
pur, Kamardachor, and Bhograi at preeent,
included in the zila of Midnapur,

]

[1] Sse now the Governmeni of India Act, 1919 (9 and 10 Geo, v. ch. 101),
8. 80A,
. [®] The Benga! Decennial Settlement Regulation, 1798. .
{8] The Cuttack Land-revenue Regulation, 1805, This section has since been
repealed everywhere by the Amending Act, 1903 (I of 1908).
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(Schedule 1.)

Reg'ulations of ‘the Bengal Code—concld.

Number and year. BUBJECT OF REGULATIONS. , Extent of repeal.
. l N

A Regulation for amending some of the | Sections 2,3,4, 26
rules at present in force for the collectlon and 27.
of the land-revenue.

|

A tion for explaining section 2, . The preamble and

Q Rm;n 5, 1812, and rescinding see. | sections £ and 3.
' tiona 3 and 4, Regulation 44, 1793, ‘and .

1 mections 3 and 4, Regulation 50, 1795, and i

enacting other rules in lieu thereof, - ]

[3] 11of 1825 .. A Regulation for declaring the rules to be In clsuse 1 of seotlm
: obgerved in determining claims to lands | 4, from and includ.
gained by alluvion or by dereliction of a ! ing the words * Nas
river or the sea. if annexed to a sub-
ordinate tenure ’ 3
the end of the
clause.

4
(1] 6 o181z .. :

{2] 18of 1822 ..

i

Acts of the Bengal Councsl.

Number Qnd ymr ! SuBJECT OF ACT. " Extent of repeal.

{4])-6-of 1862 - .. | An Act to amend Aect 10 of 1859 (to amend | The whole Act.
L i the law relating to the recovery of rent in . :
- H the Presidency of Fort William in Bengal). e

6] 4 of 1867 .+ | An Act to explain and amend Act 6 of 1862 | The whole Act.

R C by the Lieutenant-Governor of -
- Bengal in Council, and to give validity to
certain judgments.

(6] 80f 1869 .. | An Act to ameud the Procedure in suits be- | The whole Act.
tween landlords and tenants. .

[7) 801879 .. | An Act to define and limit the powers of | The whole Act.
: : . Settlement-officers. .

3

Act of the Governor-General in Council.

An Act to amend the law relating to the ;| The whole Act.
recovery - of rent in the Presidency of Fort
William in Benga.l.

8] 100£1859

" 1] The Uengal f.and-revenue Sales Regulation, 1812.
{2} The Bengal Leases and Land-revenue Regulation, 1812.
The Bongal Alluvion and Diluvion Regulation, 1825

Bengal Rent Act, 1862. )

‘B¢ngal Rent (Appeals) Act, 1867.
% Landlord and Tenant Procedure Act, 1869..

7] The Bengal Rent Settlement Act, 1879,
[8] T he t’engal Rent Act, 1859,



FORM OF RECEIPT.

PARTICULARS OF THE HOLDING (LANDLORD'S PORTION).

1, Serial number of Receipt

2. Estate ; Village » Thana
8. Tenant’s name , son of
4. Particulars of the holding—
Nukdi, Bighas ;s rent Rs.
Bhaoli, Bighas ; Maunds or Rs.
Jalkar, Rs.
Bankar, Rs.
Phalkar, Rs.
Government Cesses { Road Cess, Rs.
| Public Works Cess, Rs.

5. Signature of the Landlord or his Authorised Agent.

b 4288 ARRAAR AR R AR A4 A 4t At L
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:

FORM OF RECEIPT.

PARTICULARS OF THE HOLDING (TENANT'S PORTION).

1. Serial number of Receipt

; Village » Thana
3. Tenant’s name , son of
4. Particulars of the holding—
Nukdi, Bighas ; rent Ra.
Bhaoli, Bighas ; Maunds or Ra.
Jalkar, Rs.
Bankar, Rs.
}’halkar, Ras.
{ Road Cess, Rs.

Government Cesses <

( Public Works Cess, Rs.

5. Signature of the Landlord or his Authorised Agent,

Section 85 of the Bengal Tenancy Act, 18865, provides as follows : .
& payment on account of rent, he may declare the year or the year and instalment to which

{1) When a tenant

he wishes the payment to be credited, and the payment shall be credited accordingly. .
(2) Tf he does not make any such declaration, the payment may be credited to the account of such year and instalment

as the landlord thinks fit.

(‘LG puv 9 su011928 939)
*INNOOOY ANV IdIZ0HY 40 SKHOJ

‘11 dTAdAHDS
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6881 “p0y Moumna, iviig oy
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(Schedule I11.)
['JSCHEDULE IIL
LIMFTATION,

(See section 184.)

PaArT 1.—Suits. -
 Desciption of suits. o | T eprom wich period
1. To eject any tenure-holder or raiyat on| Onc year .. | The date of the breach.

aoeount of any breach of a condition in
-respect viwh there is a coniract
eqre-ly providing that ejectment

shall be the penalty of such breach. ,

[2](1 (a) To eject a non-ocoupancy-raiyat on | Six months .. | The expiration of the
‘the ground of the expiration of the e term.] ) )
term of his lease.

2. For the recovery of an arrear of rent
‘[3} {in's suit brought by—
(%) = sole landlord,
’(») $he entire body of landlords, or
(nio') ono. or more co-sharer landiords}—

© (a) when the arrear fell due before a | Six months .. | The date of ‘the service
deposit was made under aection o of notiee of the
61 on account of the rent of the deposit.
same holding ;
[4]. [(b) in other cases— .

. (%) where the rent s paid in money Threeyears . Tholnstd.yofthoaqn
cul year in which

_ 4 the arrear foll due.
(u) where the rent is paid in any | One year .e Ditto.}
of the waye specified in sub.
) section (1) of section 40. :
3. To recover possession of land claimed by | Two years .. | The date of 'di-poou-
: the plamtiff as f6]{s raiyat or an sion,
under-raiyat).

[l] The word “‘ rent °, in Sch. III, includes also money recoverable under any ensot-
montfotthetmebemgmforee as if it was rent—aee 5. 3(5), ante, p. 14.
{20‘Alruc]e 1 (a) \lvas inserted by the Bengal Tenancy (Amendment) Act, 1907 (Ben.
901), s. 61 (1)
The words in square brackete in Article 2 were inserted by ¢bid, s. 61 (2)(a)
[4] Olause (b) was substituted for the former clause by the Bihar
(Amendment) Act, 1934 (B. & O. Act. 8 of }934), 5. 22.

. [5]1 The words in square brackets in Article 3 were substituted for the words *
oooa-ncy raiyat ’ by the Bengal Tenancy (Amendment) Act, 1007 (Ben. Aot 1 of lm

L3
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(Schedule II1.)

Parr I1.—Appeals.

[1] [in a suit between landlord and te-
nant to whom the provisions of this Act
are applicable,] and not being a decree
for & sum of money ex ing Rs. 500,
exclusive of any interest which may
have accrued after decree upon the sum
diereed, but inclusive of the costs of
_executing such decree ; except where th
judgment-debtor has by fraud or force
vented the execution of the decree,
in which case the period of limitation
shall be governed by the provisions of
the Indian Limitation Act, 1877.[2].

L. Period of Time from which period

Description of appeal. limitation. begins to rnn.pe
4. From any decree or order under this Act, | Thirty days | Thé date of the decres or
to the Court of a District Judge or Spe- order appealed against.

cial Judge. ' ~
5. From any order of a Collector under this | Thirty days The date of the order
Act, to the Commissioner. appealed against. :

Part II1.—Applications.
Description of application. Period of Time from which period
. limitation. - begins to run.

6. For the execution of a decree or order made | Three years (1) The date of the decree

or order ; or .
(2) where there has been

an a) , the date of
the lml decree or

(3) where there has been
a review of j €,
the date of the deci-
sion passed on the
review.

AN

this Act, or any
1907 (Ben. Act 1 of 1907), s. 61 (4).
[2] Act 15 of 1877 has been repealed

Act re

BOGP (Leg. D.) 20—1,200—10-8-1935—JS. & others.

[1] The words in square brackets in Article 6 were substituted for the words * under
ed by this Act ”’, by the Benga! Tenancy (Amendment) Act,

and re-enacted by the Indian Limitation Aect,
1908 (9 of 1908), and this reference should now be construed as a reference to the latter
Aect, see tho General Clauses Act, 1897 (10 of 1897), s. 8, in General Acts, 1887-97, Ed. 1928,
p. 354.
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