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THE AGRA TENANCY ACT No. III OF 1901.

RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL
ON 31ST AUGUST, 1926.

AN ACT TO CONSOLIDATE AND AMEND THE LAW RELATING TO
AGRICULTURAL TENANCIES AND CERTAIN OTHER MATTERS IN
AGRA.

WHEREAS it is expedient to consolillate and amend the law relating
to agricultural tenancies and certain other matters in Agra ; and whereas
the Governor-General has given his previous sanction to the passing of
this Act as required by sub-section (3) of section 80-A of the Govern-
ment of India Act ; It is hereby enacted as follows : —

CHAPTER L
PRELIMINARY.

I. (I) This Act may be called the Agra Tenancy
Short title. Act, 1926,
: (2) It extends to- the province of Agra except
Loeal extent. the areas specified in the First Schedule :
Provided that the.Local Government may, by notification in the
Gazette, extend the whole or any part of this Act to all or any of the
areas so excepted :

Provided also that no provision of this Act which is inconsistent
with the provisions of the pargana of Kaswar Raja Act, 1915,* shall
apply to the pargana of Kaswar Raja in the district of Benares ; and

{3) It shall come into force on such date as the Local Govern-
Commeneement. MERt M2y, by notification in the Gazette, appoint in
this' behalf.

The Local Government are pleased to declare September 7, 1926, as
the date on which the aforesaid Act shall come info force.

If Jand outside such province is annexed to the land within such pro-
vince by fluvial .action, the provisions of this Act will begin to apply to that
land from the moment of the transfer and vice versa. (B. R. 6 of 1904 and
23 All, 282°réspectively.)

All proeceedings commenced or heard after the Tth of September, 1926,
will be-governed by this Act. Rent suit decreed ex parte before the date,
restoration application rejected after the date, and the right and forum of
appeal from the order rejecting the application will be governed by this Act.
(IX U: D. H. G 7 ; 9 L: R. Rev. 18 ; 1927 R. C: 470.)-

© See infra.




£2 LOCAL ACTS, (U. f.) (Act 111,

- (I). The Agra Tenancy Act, 1901, is hereby

Repeal. repealed

(2) When this Act or any portion thereof is ‘extended to any
of the areas excepted in the First Schedule,.so much of any Act or
Regulation in force :therein as is inconsistent with this Act or the
portion thereof.so extended, as the case may be, shall be thereby
repealed .

N

Repealing Act does not affect any right or liability acqmred or incurred
under the repealed Act. (A. I. R. 1929 All. 746.)

The nght lost under the repealed Act cannot be revived. (9 L. R. 152.)

Inteppretation . 3. In this Act, unless there is something
clause; . " 'repugnant in the subject or context,—

(z) all words and expressions used to denote the possessor of
any right, title - or interest in' land, whether the same be proprietary or
otherwise, shall be deemed ta include the predecessors and successors
in right, title or interest of such person ;

(2) “land” means land whith is let or held for agricultural
purposes, or as grove-land or for p:iaturage It includes land covered
by water used for the purpose of. growing .nngl:am or other similar -
produce, but does not include fand for the time being occupied by
dwelling-houses or manufactories, or appurtenant thereto ;

(3) “ rent " means whatever is, in cash or kind, to be paid or
dehven:d by a tenant for land held by him, and in Chapter IX mcludes
* sayar "’ as defined below.

S When used wnth gference toa thekadar rent means the amount‘
payable by the thekadar fb his less‘dr nﬁdewhe terms of the theka.

A share of the timber- or its'value deliverable or payable to
t:lie landholder by local custom on'a sale of trees by a grove-holder is
rent. .

(4) * sayar ’ ’ includes whatever is to be pald or dehvered to
a landholder: by a lessee or licensee on account of the right of gathermg
producé, forést tights, fisheries, tanks not used for agricultural purposes,
the use of water for i irrigation, whether: from natural or artificial sourtes:
or the hke .

(5) “ pay " with its grammatical variations and cognate expres-
sions, when used with. reference to rent, includes “ deliver” mfh ‘its
grammatical variations and cognate expressxona H :

6) " landholder ” means the person to whom and-*“ tenant ” the
petson by whom, rent is,-or but for a contract, express or implied, woufd
be payable 3 :

. “ tenant " includes g grove-holder, but does not include a mort-
gagee of proprietary rights, a rent-free grantee Org-gave as otherwise
expressly provided by this Act, a thekadar ; and

“landlord ” means the proprietor of a mahal or of a sharc
or specific plot therein.
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Explanation —Where the word “ landholder ” is used with re-
ference to a thekadar it means the person to whom the thekadar’s rent
is payable.

.(7) “sub-tenant ” means a tenant who holds land from a tenant
thereof other than a permanent tenure-holder or from a rent-free grantee
thereof who is liable to have rent fixed under section 187 ;

(8) “holding ” means a parcel of land held under one tenure,
or one lease, engagement or grant, and includes the interest of a the-
kadar ;

, (9) ““agricultural year ” means the year commencing on the
first day of July and ending on the thirtieth day of June;

(10) “registered” includes attested under the provisions of
section 127 ;

(11) “ improvement ” means, with reference to a tenant’s holding,
any work which adds materially to the letting value of the holding,
which is suitable to the holding and consistent with the purpose for
which it was let, and which, if not executed on the holding, is either
executed directly for its benefit, or is after execution made directly bene-
ficial to it : and, subject to the foregoing provisions, includes---

(a) the construction of tanks, wells, water channels, and
other works, for the storage, supply or distribution of
water for agricultural purposes ;

(6) the construction of works for the drainage of land, or for
the protection of land from floods, or from erosion or
other damage by water ;

(¢) the planting of trees and the reclaiming, clearing, enclos-
ing , levelling , or terracing of land ;

. (d) the erection of buildings on the holding or in its
immediate vicinity, elsewhere than on the village site,
required for the convenient or profitable use or occupa-
tion of the holding ; and

(¢) the renewal or reconstruction of any of the foregoing
works, or such alterations therein, or additions thereto,
as are not of the nature of mere repairs ;

but does not include—

(f) such water channels, embankments, levellings, enclosures,
temporary wells, or other works as are made by tenants
in the ordinary course of cultivation ;

(12) * Board, ” “ Revenue court, ” * Revenue officer, ” “ Settle-
ment officer, ” ** Assistant settlement officer, ” ‘ Assistant collector, ”
“ Tahsildar,” *“ revenue, ” *‘ mahal,” ‘‘lambardar,” and ‘' minor”
have the same meaning respectively as in the United Provinces Land
Revenue Act, 1901 ;* and * Assistant collector in charge of a sub-
division of a district ” in the said Act ;

(x3) *“ lease ” includes gabuliyat ;

(14) * decree "’ means any order which, so far as the revenue
court is concerned, finally disposes of a suit ;

~

* See infra.



54 LOCAL ACTS, - P) - {AetllL,

(r5) Grove-land ” means any. speclﬁc piece: of land in a
mahal having trees. planted thereon in such numbers that when full
grown they will preclude the land or any considerable portion thereof
being used primarily for any other purpose, and the trees on such land
constitute a grove.-

Explanation I.—The word * trees ” does not include tea
plants, rose bushes, betel plants, plantains and papitas, or dny mere
shrubs, bushes, plants or climbers,

Ezxplanation I1.—The word * trees ” -includes fruit-bearing
trees, such as mango or jack fruit, which occupy the land for a long.
period, but does not include trees, such as guavas or peaches, which
occupy the land for comparatively short periods.

Cf. s. 4 of the old Act.

Sub-section (2). It includes predecessors and successors in interest
among the possessors having any rightin land. But such interest must be
that of a possessor, having privity of estate with the man in possession
before or at present. See. 4 Rev. L. J. 82.

Land to which the Act applies :— .
() Land let as arable, held as arable or for other purposes. B. R.
10 of 1922,

(b) Let for other purposes, held as arable. II U. D. 298.
(¢) Let but not used for agricultural purposes. 1926 R. C. 239.
(d) Grove-land is now land.

(¢) Pasture land is now land ; but old fallow, growing thatchmg grass
though included in the holding where crops grow and paying
a lump rate are not land. II U.D. 19,

«{f) Land covered by water, growing singhara or other mm:lar produce.
B. R. 18 of 1914.

(g) Where Pans are cultivated. 33 L. C. 471.
(k) Tea plantations. II U, D. 750,
(3). Plantain-growing land. III U, D. 471.

Land held to be not land : —

(a) Land let for building a house, the lessee planting a garden on a
portion. 8 W. R. 250.

(b) Let for the erection and maintenance of a school. 9 W. R. 552
(¢)" An appanage to a block of building. 11 W. R. 440.
(d) Let for factory, sublet for cultivation. B. R. 4 of 1891,

(¢) Land used for growihg thatching grass or kitchen vegetables.
27 C. 26.

(f) Sites qf the house in the Abadi.

{g) Land in the compound of a bungalow not used for agncultunl
purposes. 1V U. D. 111.

(h) Plot occupied by bamboo clumps. V U. D. 267, ITI U. D. 471.
Rent now includes sayar ; but sayar does not include rent
" Rent held as such :—

(a) A share of the fruits or wood of a grove of trees. 15 A. W. N,
820.

. (b) A number of mangoes delivered yearly. 14 W. R. 7.
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(¢) Periodical payment on account of groves and pastures. 15
1. C. 27,

(d) The rent reserved in a lease for cutting grass and grazing cattle.
12 A. L. J. 36.

_ Not rent :—
(@) Rendition of service.
(b) Payment for occupation of Abadi land
(¢) Customary dues sanctioned by Wajib-ul-arz. 84 All 358,
(d) Money payable by non-agriculturists in festivals. 11 I. C. 217.
{e) Profits of a mela. 35 C.82F.B.
(f) Dues from a profit-sharing partner payable to the tenant. 1926
R. C. 238, : ) .

(g9) Share in the produce of a_tank. 23. A. L. J. 36.

Sayar.—Is rent only for the purposes of chapter X :—

Ol (6. Payment of rent is not sine quo non of the acerual of a tenancy
(9 Cal. 804, 18 All. 290). In India contrary to the practice obtained in
FEngland, a person, by mere occupation of land, can acquire tenancy rights
in land. - 11 A. L. J. 29, 25 Cal. 824, 33 1. C. 208.

But in the following cases, the personsin occupation of land do not
create tenancy and were held to be trespassers.

(a) Persons not acting in good faith cannot impose himself upon a
third person as his tenant. 8 C. W. N, 815,

(b) Persons obtaining possession in good faith from a person having
no title to the land. 8 C. W. N. 820. l

(¢) Persons who get into and continue in possession by fraud.
9 W. R. 449.

(d) Persons put into possession by karindas without authority to do
so. 9 L. R. Rev. 235.

(e) Holders of perpetual leases from Hindu widows without legal
necessity. 1927 R. C. 157.

() A tenant holding over after the termination of his lease. 6 Rev. and
Cr. L. J. 108.

(g) A person allowed to hold by sufferance. III U.D. 465.

Acceptance of rent is recognition of the payer as a tenant.—11 Rev.
and Cri. L. J. 63. E.g., where Khudkasht land of A is on partition allotted
to B. B becomesy entitled to it, unless he by agreeing to take rent from A
constitutes him his tenant. B. R. 19 of 1910.

Tenancy also arises by operation of law and by eonfraets, express
or implied, e. g.—Succession leases or in cases of occupation with the tacit
consent of the land-holder.

The following persons were held to be land-holders :—

(@) An usufructuary mortgagee who sublets and receives rent B. R.
4 of 1901 ; but a mortgagee not in actual possession inasmuch
as he cannot eject the cultivator nor sue him for rent was held
to be not a land-holder B. R. 2 of 1897, nor a mortgagee in
possession by cultivating the land so mortgaged, acquire the
status of a tenant against the mortgagor. B. R. 1 of 1892,

(b) A Thekedar in possession as against the actual cultivator. B. R.
9 of 1892,
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(c) A perpetual lessee of proprietary rights to whom is assigned, the
- right to eollect rent of a holder of fixed rates 1and and of_non-
agricultural land. 8 Rev., Cri. L, J. 213. .

(d) A Lambardar. B.R. 21 of 188

(e) An ex-proprietor who having dedlcabed his porperty to charitable
or religious usages, has constituted himself the manager.
3L.R. 14,

Morigagee of proprietary rights is not a tenant.— Since he possesses
the land for the money advanced by him, although he has bound himself to-
pay the Govt. revenue ; but where he has to make annual peyments to the
mortgaxor or has to remain in possession for a certain number of years
in compliance with the conditipn of the mortgage-deed, he is virtually a .
lease-holder and is therefore a tenant on a Zarpeshgi lease.

Nor the mortgagor is a tenant.—Who lms been, under the terms of the
mortgage, empowered to cultivate ‘the land mortgaged on condition of-
annual payment ; 1926 R. C. 147, VIU.D. 140, 2 L. R. Rev. 190, VU. D,
261, but these cases were contradxcted by IV U. D 395, 19 All. 496, 17
A. W N. 128,

But a mortgagor installed on the land by a lease quité independent of the
mortgage-deed has been held to be a tenant. 23 All, 838, 24 A. W. N, 278,
The mortgagor can also acquire occupancy rights and become an occu-
pancy tenant.

For a discussion in the definition of * landlord ’ see 1926 R. C. 523.

Inference of sub-tenancy.—(1) Sub-tenancy is created by express con-
tracts but where no such contract is provable, a contract, can be inferred
from the circumstances. 10 Cri. and Rev. L. J. 9. (2) An entry in the
Patwari papers unless disproved.is sufficient for such inference, VI U. D,
231 ; but where the cultivator allows his relation to cultivate, no such infer-
ence can be made; 4 L. R. Rev. 66.

Tenant holding from a rent-ffee grantee is now a sub-tenant.

.. Rent-free grantee.—A ‘ nonkar ” holder is not a rent-free grantee,
P.R. 17 of 1884 ; ; nor a rent-free grantee from a fixed-rate tenant; he is
only a sub-tenant IVU.D.86.

Holding.—Includes the interest of a thekedar.
This definition is new and overrides the decision in 39 All, 676 and
favours 39 All 263.

Agricultural years.--Fasli year in a leagse means an agncultura.l year.
IV U. D. 468.

Improvements.—A stracture built upon a plot "of land thhm the
abadl " is not an improvement. 10 1. C. 284. .

g

"

For the definitions of the terms mentioned in sub-section (12), refer to
U. P. Land Revenue Act. *

Qabuliat—being included in the “ lease ”’ puts a stop to conflicting
cases on the point. Executed by one of the members of a joint family ; , his
ejectment puts an en;i to the mterests of other members also. 1926 R. C.
461,

Lease.—Granted by one of the co-sharers without consent or authonty
is not binding upon the other co-sharers. 18 A. L. J. 129,
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Orders not deerees :— )
(1) Orders in execution proceedings.

(2) Orders made on applications preferred during the pendency of a
suit or orders of remand.

(8) Orders mentioned in s. 104 and Order 43 rule (1) of C. P. Code.
(4) ‘Orders falling undey s. 47 C. P. Code.

Cl. (15) Speeifie piece of land.—This phrase suggests that’ trees
scattered over several plots of land cannot constitute a grove. Number of
trees.—It depends upon the kinds of trees and the arez'of land. 20 or 30
trees on an acre may constitute a grove. II U. D. 339. Planted.—Suggests
the exclusion of sef-sown trees such as “ Nim ”, “ Babool ” and Shisham.

Primarily,—Land used primarily for agriculture is not grove. 1 U.D.
123. Occasional use for growing fodder is not forbidden. 1 U, D. 144.

. Definition of str. 4. * Si7 ” means—

(a) land recorded as siz of a landholder or of a permanent
tenure-holder in the last record-of-rights framed before
the first day of January, 1902, and continuously so
recorded since, or which but for error or omission would
have been so continuously recorded ;

(4) land cultivated continuously for twelve years before the
first day of January, 1902, by the landlord or by the
permanent tenure-holder himself with his own stock, or
by his servants, or by hired labour ;

(¢) 1and recognized by village custom as the special holding
of a co-sharer, and treated as such in the distribution of
profits or charges among the co-sharers ;

(d) land which at the commencement of this Act was being
cultivated by the landlord or permanent tenure-holder
himself with his own stock, or by his servants, or by
hired labour, and which was recorded as the &kudkasht
of the landlord or permanent tenure-holder in the agri-
cultural year immediately preceding the agricultural year
in which this Act came into force ;

(¢) land which has been continuously cultivated by the land-
lord or permanent tenure holder himself with his own
stock, or by his servants, or by hired labour for a
period of ten years, commencing at any time after the
commencement of this Act, and has, on the application
of the landlord or permanent tenure holder, as the case
may be, been declared and demarcated as the applicant’s
sér by the collector :

Provided, first, that the area of sé» which may be acquired by a
landlord or permanent tenure-holder under sub-clause (¢) when
added to the area which is already the si# of the landlord or permanent
tenure holder under sub-clauses (a), (&), (¢) and (&) shall not exceed in
the aggregate the following scale :— ' -

L.A~8

’
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If the cultivated area-in the
mahal owned by the land-

- lord or held by the per-
manent tenure holder is
not more than thirty
acres.

If such area is more than } As abovgon thirty acres and fifteen

-tl.lirty but not more than per cent. on the balance.
six hundred acres.

Fifty per cent. of such area.

six hundred acres. ten per cent. on the balance.

Where the landlords of a mahal do not own specific areas in
severalty, the cultivated area owned by each landlord in the mahal shall,
for the purposes of the scale, be deemed to be such portion of the total
cultivated area of the mahal as is proportionate to the extent of hls
proprietary right in the mahal.

Provided, secondly, that a landlord or permanent tenure-holder
who exchanges sé7 for tenants, or other land, whether voluntarily or
under the order of a coutt, shall acquire the same right in the land
which he receives as he had in the land which he gives in exchange.

“ Sir right” means the sum of all the special rights conferred
on sér holders by this Act and by the United Provinces Land Revenue
Act of 1go1,* and includes the right to exclusive possession of the si7
against co-sharers of the sizholder in the proprietary right, sub]ect to a
liability to account for profits

CT. the definition of sir in the Oudh rent (amendment) Act of 1921.

This section gives a wide latitude to the land-holder to acquire sir
rights in land which could not be acquired before the commencement of
this Act.

Reecord-of-rights.—Means records prepared at a sett.lement IV U. D.
216. Lands not recorded for a considerable time cease to be sir. 7 All,
586.

CL (b) This excludes cultivation as a tenant prior to the acquisition of
proprietary rights. VI U. D, 854, 1925 R, C. 50.

Cl (¢) All lands held by a co-sharer is not his sir. Only so much- of it is
his sir, as has been recognized by village custom as his special holding and
" treated as such in the distribution of profits. The rest may be his khud-
kasht and not sir.

Special rights conferred on sir-holders under the Land Revenue Act are
as follows.—See ss. 263-320 tbid.

(@) Some concessions in rent. -

(b) ex-proprietary rights when the sir-holder zamindar does not accept
.a settlément offered.

() exclusive possession of sir-land on partition except in cases of
exchange or incompleteness of the partition.

Under the prg ent Aet, they are as follows :(—

(a) Rights ‘&bnferred by sections 4, b, 6, 7,14, 15, 16, 17, 27, 112
and 115.

(b) Rights mentioned in the deﬁmtlon itself.

- If such area is more thanb} As above on six hundred acres and

* See infra.
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5. On the death of a si7 holder his sir right shall devolve on the
Sneeession to person who succeeds to his propnetary interest in
s“gir” right. the szr.

Explanaaon —For the purposes of this section the words * pro-
prietary interest ” shall be deemed to mclude the interest of a permanent
tenure-holder.

In this section the legislature has made a subtle distinction between
the ; gir-rights and proprietary interest in sir.

Succession to sir rights is governed by the personal law. v U D, 446.
Transfer of “sis” 6. Sir right is not transferable except—

(a) by gift of the séir.to a person to whom the proprietary
* interest in the s#r is gifted, or

() by exchange of sir between co-sharers in the mahal.

A perpetual lease of sir amounts to transfer and in such a case,
the sir character is lost. I U. D. 251.

Extinetion of sir 2. Sir shall cease to be sir—

right. .
) .
(4) when it becomes the subjéct of an ex-proprietary ten-
ancy,
() when a right of occupancy is conferred therein under
section 17 :

Provided, first, that if an ex-proprietary tenant regains his
proprietary nght in the land held by him as ex-proprietary tenant, such
land shall agdin become his sé7.

Provided, secondly, that if the right of occupancy conferred in
sir under section I 7 18 extmgulshed and the landlord or permanent
tenure-holder has not in the meantime transferred bis right in the land,
such land shall again become his si7 or the si7”of his heir, as the case
may be. -

This section is alyo new. See the provisos to the definition of sir in
the, Oudh Rent (amendment) Act of 1921 and section 4 (12) of the U. P.
Land Revenue Act.

Loss of sir rights on aceount of :—
(1) Proprietor’s not claiming ex-proprietary rights. II U. D. 108,

(2) Vendee's cultivating land as khudkasht. 10 Rev. and Cri. L.
J. 326.

Cases in which sir rights will not revive :—

(1) Transferee’s holding sir-land otherwise than as a sub-tenant or
licensee of the transferor for more than six months after the

transfer. )
(2) Ex-proprietor’s relinquishing, abandoning'.'o‘r'fbeing eiacted from
the holding.

For the revival of sir rights.~See V U. D. 351.

8 (1) Every agreement which purports, or- "wpuld operate, to
Restrietlons on restrict a tenant from enfarcing or'-exercising any

:::’t:“gﬁﬁf:g' right conferred on or secured to him by this Act is

*Sotenaueles. void to that extent.
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(2) In partlcular, and without prejudice to the generality of
the provnslons of sub-section (1), an agreement between a land-holder
and a tenant is void if and in so far as it purports—

(a) to prevent -the tenant from acquiring a right of occu-
pancy in land in accordance with the provisions of this
Act;

() to take away or limit the right of the tenant to make
improvements and to claim compensation for the same
in accordance with the provisions of this Act;

(c) to entitle the land-holder to eject the tenant or enhance
his rent otherwise than in accordance with the provi-
sions of this Act ; :

(d) to take away the right of the tenant to sub-let in
accordance with the provisions of this Act;

(¢) to empower the landholder to distrain otherwise than in
accordance with the provisions of this Act:

(3) Where land not previously cultivated has been or is here-
after let by a land-holder to a tenant either after being reclaimed by or
at the expense of the landholder, or for the purpose of being reclaimed
~ by the tenant, nothing in this section shall be construed to affect the -
conditions of any contract relating to that land until fourteen years
have elapsed from the date on which the land was first brought under
cultivation :

Provided that where land has remained uncultivated during a
period of seven years, it shall for the purposes of this sub section be
deemed to have not been previously cultivated.

Sub-section (3) is new and is the same as s. 4 (8) and s. 4 (4) of the Oudh
Rent Act 1886.

An agreement not to claim compensation for 1mprovement is void, 10
I. C. 465.

9. Save as otherwise expressly provided by this Act, and save ‘as
Power of land- otherwise provided by the Code of Civil Procedure, -
holders to aet 1908, in the case of proceedings governed by that
throughagent.  Code anything which is by this Act required or
permitted to be done by a landholder, may be done by an agent of the
landholder authorized by him in this behalf ; and process served on,
or notice given to, such agent shall be as effectual for all purposes
as if the same had been served on, or given to, the land-holder in
person ;’and all the provxsxons of this Act relating to the service of
process. on, or thg -giving of notice to, a party shall be applicable
to the service of process on, or the giving of notice to, such agent.

Cf..s. 5 of t,he repealed Act.

‘As otherwise’ * provided by this Aet.—Refers to the provisions of
Chap. X of this Act.

As otherwise provided by C. P. C.—See list IT to the second schedule. "

) St——————



1926} AGRA TENANCY ACT ' 61

CHAPTER 1L _

CLASSES OF TENANTS.

I0. There shall-be, for the purpnses of this Act, the following

Classesoftenants classes of tenants, namely,—
enumerated.

(2) permanent tenure-holders,
(6) fixed-rate tenants,
(¢) ex-proprietary tenants,
(d) occupancy tenants,
(e) statutory tenants,
(f) heirs of statutory tenants,
(£) non-occupancy tenants.
Cf. s. 6 of the repealed Act. Clauses {¢) and (f) have been added.

Shall.—Indicates that tenants other than those mentioned in clauses (a)
to (f) must be included rmong the non-occupancy tenants.

Permanent tenure-holders and fixed-rate tenants.
11. (1) When any permanent and transferable interest in land in
Permanent ten- a district or portion of a district which is permanently
ure-holders. settled has been held, otherwise than under a termin-
able lease, by any person intermediate between the landlord and the
occupants, from the time of the permanent settlement, at the same rate
of rent, such person shall have a right to hold such interest at that rate.

(z) Such person shall be called a permanent tenure-holder.

See_ 8. 7 of the repealed Act. Here the landholder has been used for
proprietor ” in the old section.

The Permanent Settlement was held in September, 1789.
A person holding from the permanent tenure-holder is a tenant-in-chief.

12. (1) When any land in a district or portion of a district which
Fixed-rate ten- is permanently settled has been held by a tenant. from
ants. the time of the permanent settlement at the same rate
of rent, such tenant shall have a right of occupancy at that rate.

(2) Such tenant shall be called a fixed-rate tenant.

Fixed-rate tenancy cannot be created by contract. 28 All 747. But
such tenancy once recognized acts as a estoppel. 29 I. C. 677. When a
proportion is fixed, variation in quantity does not amount to variation in
rent. 1. All. 301 F. B. Fixed-rate tenancy may be acquired in sir land.
I. W.R. 856. Purchase of the fixed rate tenancy by a fixed-rate tenant
makes him a tenant-in-chief. IV U. D. 650.

13. (1) In those districts or portions of districts in which a revision
Presumption ©f records has tzken place since the first day of Jan-
from entry atre- uary, 1875, every entry made in the revision recording
Vislon of reeords. 3 person as a permanent tenure-holder, or a fixed-rate
tenant, or otherwise, shall, in the absent of a judicial.decision to the con-
trary in proceedings instituted before the first day of January, 1902. be,
as between landlord and tenant, conclusive proof that such person was at
the date of such revision a permanent tenure-holder, or a fixed-rate

" tenant, or not, as the case may be.
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(2) In those districts or portions of districts in which no re-
Presumptio n Vision of records has taken place since the first day
from holding at of January, 1875, if in any suit or proceeding an issue
i?v,g:t Fate for garises whether a person is a permanent tenure-holder
v years. or fixed-rate tenant and it is proved that he has held
any land at the same rate of rent for twenty years next before the
institution of the suit or proceeding, it shall be presumed, unless the
contrary is proved, that he has held such land at the same rate of rent
since the permanent settlement

Provided that if hereafter a revision of records takes place in
any such district or portion of a district, the provisions of this sub-

_section shall cease to operate, and those of sub-section (1) shall become
"dperative therein.

The entry is a conclusive proof of the nature of tenancy, but not of
the title to tenancy. 9 A. L. J. 238, 34 All. 285 (F. B.)

A person recorded as the fixed-rate tenant cannot claim the entire
holding to the exclusion of other members of the family. S. D. 2 of 1909 ;
11 U. D. 667 (H. C.).

. Ex-proprietary tenants.

I4. (1) Every landlord whose proprietary rights in 2 mahal or in
Ex-proprietary  any vortion thereof, whether in any share therein, or
tenants, in any specific area thereof, are transferred either by
foreclosure or sale in execution of a decree or order of a civil or revenue
court, or by voluntary alienation otherwise than (&) by gift or (8) by
exchange between co-sharers in the mahal,

shall become a tenant with a right of occupancy in his si», and
in the land which he has cultivated continuously for ten years at the
date of the transfer, and shall be entitled to hold the same at a rent
which shall, subject to the provisions of section 49, be two annas in the
rupee less than the rate prescribed for occupancy tenants in section §59.

(2) If a part only of the share of a landlord in a mahal or in

any portion thereof is so transferred, such landlord shall become 2 tenant
with a right of occupancy in so much of his si7 and of the land which
he has cultivated continuously for ten years at the date of the transfer,
as appertains or corresponds to such part of his share.
: (3) Where there are two or more co-sharers in si# and one of
them becomes an ex-proprietary tenant in it under this section, his
previous share in it shall be divided off by the officer empowered to
fixed the rent of the holding under section 36 of the United Provinces
Land Revenue Act, 1901,* and his interest as ex-proprietary tenant
shall be limited to such share.

(4) Every such tenant, and every tenant who is at the _com-
mencement of this Act an ex-proprietary tenant under the provisions
of the Agra Tenancy Act, 1901, or is or becomes an ex-proprietary tenant
under any other enactment for the time being in force, shall be c?.lled
an ex-proprietary tenant, and, save as otherwise e:_:gressly provided,
shall have all the rights and be subject to all the liabilities conferred and
imposed upon occupancy tenants by the Act. .

(5) A mortgage shall be deemed to be a transfer within the
meaning of this section when it has the effect of transferring proprietary

® See infra.
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‘possession of the mortgaged property from the mortgagor, but not
otherwise. In the former case the right conferred by this section shall
come into existence from the date on which possession is transferred.

(6) Nothing in this section shall confer a right of occupancy
in ‘any land transferred for any public or private purpose mcons:stent
“with the existence of a right of cultivation therein.

(7) For the purposes of this section permanent tenure-holders
shall be considered to have proprietary rights.

(8) For the purposes of sub-section (1) the use of land as grove-
land shall not be deemed cultivation.

Transfers which give rise to exproprietary tenaney :—

(1) transfers by foreclosure or by sale by order or under the decree of
Courts or by voluntary alienations.

The inclusion of ‘' foreclosure” has put a stop to the controwetsy ;
B. R. 11 of 1920. Ex-propnetary nghts can be claimed after redemption ;
B. R. 13 of 1913.

(2) Private partition.—In private partition, sir land falling in the
share of another, ex-proprietary right can be claimed ; 4 ‘All.
505.

(8) Grant by way of dower or Khala.
(4) Usufructuary mortgages.

(5) Sale of proprietary rights in any share or in any specific area,
containing sir-land or land continuously cultivated for 10 years
at the date of sale.

Continuously :—Possession during the period by a female for mainten-
ance will be counted as the possession of the proprietor. 3 L. R. 16. But
possession during the period by a mortgagee or licensee will coastitute a
break in the period. 21 A. L. J. 331.

Ten years:—Ten calendar or agricultural years and not cultivating
years. VI U.D. 171.

Transfers which will not give rise to ex-proprietary rights :—
(1) Exchange or gift of sir-land among co-sharers.
(2) Perfect partition or exchange in private partition.
(8) Transfers by lease or simple mortgages.

Shall.—The transferor must necessarily become entitled to-ex-proprie-
tary rights, no matter whether he exerts his right or not. 6 All B4.
He shall be entitled to hold the same at a rent which shall, subject
to the provisions of s. 49, be two annas in the rupee less than the rent
prescribed for occupancy tenants. But if he covenants to pay a rent
before the transfer, he will be bound to pay the same unless it is inequit-
able. 21 C.51.

Cl () Confirms the rulings c;f the High Court cited in 22 All, 205 and
20 A. W. N. 10.

Cl. €3) Ex-proprietary rights arise at the date of the transfer and not at
the date when an order is made under s. 36 of the U, P. Land Revenue Act,
IV U. D. 508. The rent fixed becomes payable from the date when the
ex-proprietary tenancy arose. 15 O, C. 45.

Cl (8) Does mnot apply to an usnfructuary mortgage executed before
1902. Hence no ex-proprietary nghts arise on such .a mortgage. 31 All,
868, 6 A. L. J. 437,
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15. (1) Except as provided in sub-sections (2), (3) and (4), no sale
Effeet of relin- ©f 5¥7 Or agreement, relinquishment or other transac
quishment ofex- tion having the effect of a surrender or relinquishment
ll.Jl'th rletary of ex-proprietary rights, executed or carried out within
1ghts six months immediately preceding or succeeding a
transfer of proprietary rights, shall affect or detract from the rights
created by section 14.

(2) Where a landlord or permanent tenure-holder who under
the provisions of section 14 has become or would become on a transfer
a tenant with a right of occupancy in his sz or in the land which he
has "cultivated continuously for ten years at the date of the transfer
. desires within six months immediately preceding or succeeding such
a transfer, to enter into a transaction having the effect of a sur-
terder or relinquishment of ex proprietary rights, he shall apply
to the ‘assistant collector in charge of the Sub-d1v131on, and, if
-such assistant collector is satisfied that the applicant does not wholly
or mainly depend on agriculture for his livelihood, or that the land trans-
ferred is self-acquired or has been acquired within the ‘twenty years
Tast preceding, he shall sanction such application.

(3) If the assistant collector in charge of the sub-division is
-not so satisfied, he shall inquire whether there are other reasonable
-grounds for sanctioning the transaction, and if he finds that such
grounds exist, he may sanction the application.

(4) An appeal shall lie against an order rejecting an application
under sub-sections (2) and (3) to the collector.

(5) Where the court sanctions an application under the provi-
sions of sub-sections (2), (3) or (4), the applicant shall rot become or
shall cease to be an ex-proprietary tenant, as the case may be, in the
sir or other land in respect of which the application is sanctioned, and
the order sancuonmg the application shall not be questioned in any
civil court.

Notwithstanding anything in this section, where the property
transferred by means of a mortgage of the kind specified in sub sec-
tion (5) of section 14 consists wholly of a specific area of si7, the
mortgagor may by simultaneous agreement in writing waive his ex-
proprietary rights, and in that case the mortgaged land shall, if the
mortgagor regains within twelve years of the date of the transfer
possession thereof on redemption of the mortgage resume the character
of séz. In such land statutory rights shall not accrue for twelve years
from theé date of the transfer.

This section is new and has been enacted to safe-guard the interests
of an ex-propnetog in his sir land and khudkasht against the clever machina-
tions and ingenious devices of the purchasers of his property.

The last paragraph provides an exception to the general rule mentioned
in sub-section 1 of this section whereby a mortgagor may waive his ex-
proprietary rights by an agreement executed simultaneously with the deed
of mortgage of the kind mentioned in sub-section 5 of s. 14.

Occupancy tenants.
16. Every tenant, who at the commencement of this Act has
Oecupaney ten- acquired a right of occupancy under the Agra Tenancy
ants. Act, 1901, or urider any previous Act, and
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every person whom a right of occupancy is conferred in
accordance with the provisions of section 17 of this Act, and

every ‘person (except in Bundelkhand) who is at or after the
commencement of this Act a tenant of government eetates other than
nazul land,

shall be called an occupancy tenant and shall have all the rights
and be subject to all the liabilities conferred and imposed on occapancy
tenants by this Act.

Occupancy rlghts will now be conferred under the provxslons of thls Act
in the same way as they can be conferred under the provisions of the, Qudh
Reinit (amendment) Act of 1921.

17. (1) The following persons shall be competent to confer a right-

Conferment of of accupancy —
right of oeen-
paney.

(a) alandlord or a permanent tenure-holder ;

(6) alambardar, with ‘the written concurrence of all the
co-sharers whom he represents, and, if any co-sharer:
is a minor or otherwise unable to act, with the sané
tion of the district judge obtained on the application:
of the natural or certificated guardian of such co-
sharer ;

(c) a mortgagee in possession, with the written concurrence
of the mortgagor ;

(@) a mortgagor in possession, with the written concurrence
of the mortgagee, or with the sanction of the district
judge;

(¢) a person whose proprietary interest is the subject of
litigation in a court of law, with the authority of the
court ;

(f) the natural or certificated guardian of a minor proprietor,
or the manager of a lupatic’s estate, with the sanction
of the district judge;

(2) the manager of a joint Hindu family with the written
consent of the members of the family who have attained
majority and, where any of the members of the family
is a minor, with the sanction of the district judge:

Provided that, if the minor has a father or a brother as - his
natural guardian, the written consent of the natural guardian shall be
deemed sufficient.

(%) a thekadar in accordance with the provisions of sec-
tion 201 (2);

(¢) the court of wards in land under its superintendence ;

(j) a Hindu woman having a limited estate, with the written
consent of the nearest reversioner or the sanction of thc
district judge.

(2) A right of occupancy may be conferred—
(@) upon a tenant in his holding or in any part theréof,

L. A—9
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(8) upon any person in Jand in which no tenancy subsists,

(¢) upon any person in land in which a tenancy exists,
with effect from the date of the extinction of the
tenancy.

, (3) Notwithstanding anything in the foregoing sub-sections, a
right of occupancy shall not be conferred in grove-land or pasture-land,
or upon a corporation, math or other artificial person.

(4) A right of occupancy may be conferred for valuable consi-
deration or gifted, provided that such a right shall not be conferred in
land under the superintendence of the court of wards except for valuable
consideration, and that the court of wards shall not delegate its powers
té:confer such rights.

(5) A right of occupancy shall be conferred by registered
instrument only.

(6) Notwithstanding the provisions of section 50, the initial
rent payable by a tenant upon conferment on him of a right of occupancy
}_Dfdl be the rent which is agreed upon between hlm and his landlord.

" CL (8) The exception in the case of pasture-land or grove-land gives
effect to 1 U, D. 140, and in the case of a corporation, math or other
artificial person follows S. D. 5 of 1922 and II U. D. 844. A Hindu joint
family can acquire occupancy rights under a lease ; 1930 All. 315.

The sub-section (4) indicates that the Court of Wards cannot make a
gift of occupancy rights but allows other persons to make a gift of occu-
pancy rights by overruling the decision in IT U. D. 74.

Oczcupancy rights, being rights of substantial beneﬁts, must be conferred
by means of a registered deed.

S. B0 relates to the methods of enhancement or abatement in rent.

18. (1) A person on whom a right of occupancy has been conferred
Recording of under the provisions of section 17 may present an
a  right of application to be recorded as an occupancy tenant to
oceapancy. the court of the assistant collector in charge of the
sub-division, and shall verify such application in presence of the court.

(2) Subject to the provisions of sub-sections (3) and (), the
court, after giving notice to the person who is alleged to have conferred
the right of occupancy and satisfying itself that such a right has been
conferred in accordance with the provisions of section 17, shall cause
the applicant to be recorded as an occupancy tenant in the annual
registers maintained under section 33 of the United Provinces Land
Revenue Act,* 1901. If the court is not satisfied as aforesaid it shall,
subject to the provisions of sub-sections (3) and (4) reject the application.

(3 When in proceedings under this section a question arises
whether the person purporting to have conferred the right of occupancy
was competent to do 8o, the court shall, if a question of proprietary .
-right is in dispute and has not already been determiped by a court of

® See infra.
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competent jurisdiction, require by an order in wntmg the party whose

‘name is not recorded as proprietor of theland in the annual registers
maintained under section 33 of the United Provinces Land Revenue
Act, 1901, to institute within two months a suit in the civil court for
the determination of such question of proprietary right. Where the
names of all partles to the dispute about the question of proprietary
nght are recorded in the aforesaid registers, the court shall frame an
issue- on the question of proprietary right and submit the record to the
competent civil court for the decision of that issue only. The civil
court, after reframing the issue, if necessary, shall decide that issue
only and return the record together with its finding on that issue to the
court of the assistant collector in charge of the sub-divisjon who sball
accept the finding of the civil court on the issue referred to it,. .

(4) Where an order has been passed under sub-section™ (3), “f
the party whose name is not recorded in the aforesaid annual registerss
fails to comply with it, the court of the assistant collector in charge of
the sub-division shall decide such question of proprietary right against
him. If such party institutes a suit in compliance with the order, the
court of the assistant collector in charge of the sub-division shall digpose
of the application pending before it under sub-section (2) in aécordgnqe’
. with the final decision of the civil court of first instance or appeal,as
the case may be, upon such question of proprietary right.

(5) Where the court of the assistant collector in charge of the
sub-division rejects an application under this section, it may (after taking
into consideration the decision of the civil court, if any) award to the
applicant such damages (including the return of the consideration, if
any, paid by the applicant to the person purporting to have conferred
the right of occupancy) as it may deem just.

(6) The court of the assistant collector in charge of the sub-
division or the civil court may, either of its own motion or on the ap-
plication of any person, direct that any person be made a party to the
proceedings, but nothing in this section shall debar a person who has
not ‘been a party to such proceedings from establishing any right in any
civil or revenue court.

(7) An appeal against an order of the court of the assistant
collector in charge of the sub-division under this section shall lie to
the commissioner, provided that if a.question of proprietary right has
been in issue between parties claiming such right in the court of first
instance and is in issue in the appeal, the appeal shall lie to. the iourt
which has jurisdiction to hear appeals from the court in which the
question of proprietary right was decided.

(8) Notwithstanding anything in section 14, where a landlord
or permanent tenure-holder has conferred a right of occupancy under
section 17 in land which is his si7 the following consequences shall ensue
if the right of occupancy is still subsisting at the time of a transfer
which under the provisions of section 14 would ordinarily cause the
accrual of ex-proprietary rights :—

(@) If the transfer is by mortgage, ex—proprietai‘y rights shall
~not accrue unless and until the right of occupancy is
extmguuhed .
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(6) If the transfer is by foreclosure or sale no ex-proprietary
rights shall accrue,
This section is new and lays down the procedure which a court must

follow in cases where an application has been preferred to the court by a
person who wants to be recorded as an occupancy tenant.

Statutory tenants and their heirs.

Statutory ten- I9. Subject to the provisions of sub-section (3)
ants, of section 8, every person who—

(a) is at the commencement of this Act a tenant of land other
than si7, grove-land, pasturesland or land covered by
water and used for the purpose of growing singkara or
other similar produce, not being a permanent tenure-
holder or a tenant with a right of occupancy or a tenant
holding from a permanent tenure-holder, or

(&) is after the commencement of this Act admitted as tenant
without a right of occupancy to land other than siz, grove-
land, pasture-land or land covered by water and used
for the purpose of growing simghara or other similar
produce, or

(¢) is after the commencement of this Act admitted by a
permanent tenure-holder to the cultivation of Jand in
his holding other than grove-land, pasture-land or land
covered by water and used for the purposes of growing
singhara or other similar produce,

shall be called a statutory tenant and, subject to the provisions of
this Act, shall be entitled to a life-tenancy of his holding :

Provided, first, that no statutory rights shall accrue in favour
of a sub-tenant and that no sub-tenant shall be deemed a statutory
tenant :

Provided, secondly, that no statutory rights shall accrue in any
land acquired or held for a public purpose or a work of public utlltty,
and in particular, and without prejudice to the generality of this proviso,
statutory rights shall not accrue in :—

(@) lands at present or which may hereafter be set apart for
military encamping grounds ;

(4) lands situated within the limits of any cantonment ;

(¢) lands included within railway boundaries ;

(4) lands acquired by a town improvement trust, in accord-
ance with a scheme sanctioned under section 42 of the
United Provinces Town Improvement Act,*® 1919,

(¢) lands within the boundaries of any government forest ;
(f) lands appurtenant to any jail ;
(£) municipal trenching grounds :

Provided, thirdly, that no statutory rights shall accrue in—

(@) lands notified by Government in the gazette as tea
gardens before the commencement of this Act ;

* Seo infra,
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(6) lands used for casual or occasional cultivation in the
bed of a river.

Statutory rights shall not accrue in ‘ nautor ’ lands referred to in sub-
section 3 of section 8 until fourteen years have elapsed.

The clause (a) refers to a person who was a tenant on the 7th September,
1926, 1930 All 304, 1930 A. L. J. 637. If such person is dispossessed,
he will be restored to possession as a statutory tenant under s. 99 of this
Act. IXTU.D. 18, |

Admitted.— Admission should be made by a person entitled to admit.
It nead not be express or in writing. It may be inferred from the conduct
of the person making admission. A mortgagee, if authorised, can create a

statutory tenancy which will be binding on the mortgagor even on redemp-
tion. 1930 AlL 413.

Life-tenancy.—In the case of statutory tenants life-tenancy is recog-
nised. So the mention of number of years in the leases, they hold, is
immaterial and they will hold the land till thelr death in spite of the
termination of their leases.

The clause (3) refers to land lying on other side of a river, (e.g., melon - -

beds). Statutory rights shall notaccrue in such land. But if the river changes
its course and its bed allows for permanent cultivation, then there is
nothing to show that statutory rights will not acerue in such land.

20. (1) The heir of a statutory tenant is the person entitled to
Heirs of statu- succeed to the tenancy under the provisions of. .
tory tenants. section 24 or 25.

(2) Such heir or in the event of his death successive heirs
under section 24 or section 25 shall be entitled to retain possession
of the holding of the deceased statutory tenant for a period of five years
from the latter's death or if the deceased tenant held a lease at the
time of his death of which the unexpired portion is longer tban five
_years, until the expiry of the period of the lease :

Provided that (1) if (a) he has been admitted in writing by
his landholder as a statutory tenant, or (#) no proceedings have been
taken by his landholder to eject him within three years after the
expiry of the period specified in sub-section (2), he shall be considered
to have been admitted to the holding within the meaning of section 19 (§)
and shall be deeme to be a statutory tenant;

(2) where there are two or more co-tenants of a statutory
tenancy the heir of a deceased co-tenant shall be entitled to confinue
in possession of the land or interest of the deceased co-tenant till five
years have expired from the death of the last surviving co-tenant;

(3) when there are two or more co-tenants of a statutory
tenancy, the period of three years specified in proviso (1) (4) shall not
be deemed to have expired for the heir of any co-tenant till it has
expired for the heir of the last surviving co-tenant.

Non-occupancy tenants.

21. All tenants other than permanent tenure-holders, fixed-rate
Non-oeceupaney -tenants, ex-proprietary tenants, occupancy tenants,
tenants. statutory tenants or heirs of a statutory tenant are .
non-occupancy tgmants.
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Thekedars, groveholders, sub-tenants, ete., are non-occupancy tenants,
1927 R. C. 281,

CHAPTER IIL

DEVOLUTION, TRANSFER AND EXTINCTION OF TENANCIES
AND DIVISION OF TENANCIES.

Succession to, and transfer of tenancies.

22. The interest of a permanent tenure-holder and of a fixed-

Rights of perma- rate tenant is both heritable and transferable.
nent tenure-hol-

ders and fixed-
rate tenants.

Heritable and transferable.,—According to their personal law. 6 All
234. If a fixed-rate tenant dies without an heir, his tenancy does not escheat
to the Government, but reverts to the Zemindar. 383 All 111.

23. (1) The interest of an ex-proprietary tenant, of an occupancy
Rights of other tenant, of a non-occupancy tenant, and of a statutory
tenants. tenant to the extent provided by section 20, is
heritable, but is not transferable either in execution of a decree of a
civil or revenue court or otherwise except in accordance with the
provisions of this Act.

(2) Nothing in the foregoing provision of this section shall
render it illegal for a tenant —

(@) to transfer to Government his interest in any Jand which
is required for a public purpose ; :

(6) to release or transfer his interest in favour of a co-
tenant :

Provided that no person shall -be deemed to be a co-tenant,
notwithstanding that he may have shared in the cultivation of the
holding, unless he was a co-tenant from the commencement of the
tenancy or has become such by Ssuccession or has been specifically
recognized as such in writing by the landholder ;

(¢) to sub-let his holding as hereinafter provided.

_ Usufructuary mortgage of occupancy holding by an occupancy tenant
has been declared null and void. 29 All. 327,4 A. L. J. 806, and cannot
be validated by the landholder’s consent, 1 R. C. 59 ;3 U. D. 52 ;19
A.L.J. 473 (F. B.)

Consequently mortgages of occupancy holding being against public
- policy will not be recognised even collaterally under T. P. Act s. 68. See
1928 All. 552 ; 126 1. C. 881. )

Transactions which are not transfers within the meaning of this

section,—(z) a will (b) mere hypothecation (c) entry of names as co-sharers

" (@) and appointment of a receiver in execution of a decree are not transfers.
See 103 1. C. 287 ; 5 All. 121 ; B. R. 8 of 1913 and 46 A, 924 respectively.

Transactions which are transfers.—(1) Causing mutation of names
(2) exchange (8) gift (4) usufructuary mortgage and (5) lease. See 1926

% R. C. 163 ;13 A. L. J. 783 ; b All. 121 respectively,
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Transfer under a decree is also a transfer within the meaning of
this section.—Hence the purchaser of the interest, of the tenants named in
the section, sold in the execution of a decree will get nothing. 41 All. 346.
In a decree for foreclosure or otherwise possession cannot be given in its
execution, nor the decree for sale or foreclosure on a mortgage be passed.
7 All, 851. If the decree be passed, it cannot be executed by sale or
delivery of possession of the holding. 43 All. 5847. Even if it be executed,
the purchaser or mortgagee or the decree-holder will get nothing. 2 A, L.
J. 368 and 16 All 308.

For mortgage transactions before Act II of 1901, see 7 A. L. J. 755 and
37 All, 278.

24. (1) When a male ex-proprietary tenant, occupancy tenant,
Suceession of statutory tenant or non-occupancy tenant dies, his
male tenant. interest in the holding shall devolve in accordance
with the order of succession given below—

Order of sucecession.
Class I.—Male lineal descendants in the male line of descent.
Class 1/ —Widow till her death or re-marriage.
Class 1/1.—Father.
Class 1V.—Mother, being a widow.

Class V.—Brother, being a son of the same father as the de-
ceased.

Class VI.—Daughter's son.

‘Class VII.—The nearest collateral male relative in the male line of
descent ;

Provided that no such daugbter’s son or collateral relative shall
be entitled to inherit, who did not'share in the cultivation of the hold-
ing at the time of the tenant’s death.

Sections 24 and 25 correspond to s. 22 of the repealed Act with this
change that *‘ father ” and “ mother ” of the deceased have also been inclu-
ded in the list of his heirs. See classes 3 and 4. -

Tenancy held by a member of the joint Hindu family.—Succession is
to be governed by s. 26 of this Act.

Suceessions 1o which this seofion will not apply.—When a tenant
dies while Act IT of 1901 was in force and his heir died after the com-
mencement of this Act, then unless cl. (1) of s. 25 of this Act might be made
applicable, succession will be governed by the Act II of 1901 ; as this
section is not retrospective in effect. But if the tenant died before the
commencement of Act II of 1901 and his widow (heir) died when that Act
was in force, then according to the view of the High Court succession would
be governed by the personal law to which the tenant was subject. 37 All
658 and 38 All. 197, But the Board of Revenue held that succession would
be governed by s. 22 of Act 1T of 1901 ; S. D. 2 of 1918, S. D. 8 of 1919, 1
U. D. 3812, VI U. D. 186.

His interest in holding.—Where the tenant has lost his interest, his
heirs cannot succeed. II U. D. 249.

8hall devolve.—His heirs inherit, in spite of a will. 103 I, C. 237, = -
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Cl (I) Persons who shall sncceed.—Legitimate son ; 8 A. L. J.731;
an illegitimates on of a sudra by his permanent concubine in the absence of
a legitimate son ; 5 A. L. J. 629 ; illegitimate sons, if they succeed to their
father in the community to which they belong, 9 Rev. and Cri L. J. 160 ; an
adopted son of a Hindu, 34 All. 658, but must prove it, B. R. File No. 903 of
1888 ; a posthumous son ; IV U. D. 268.

Persons who cannot sueceed.—
(1) A step-son cannot succeed to his step-mother’s holding. 2 R. C. 48.

(2) A Chela cannot succeed to the occupancy holding of his Gara.
II U. D. 341.

Cl (II) A widow who succeeded before 1901, does not by remarriage
after that forfeit the holding. III U. D. 675, S. D. 6 of 1920.

‘Want of chastity will not deprive widow of her husband’s assets already
vested in her. 1 U. D, 102,

CL (5) A cousin, though recorded as an occupancy tenant along with
the real brother, cannot succeed, if real brother is alive. III U. D. 235.

CL (7) A collateral.—Will succeed only, if he shared in the cultivation
at the tenant’s death, B, R. 1 of 1907. But a nearer collateral will succeed in
prelerence to a collateral more remote ; even though he did not take part
in cultivation. V U. D. 489 ;8. D. 1 of 1918.

Collateral includes.—An uncle; I U. D. 89 ; a grand uncle ; II U. D,
503 ; a nephew, 28 1. C. 23 ; a grandfather’s brother’s son, IV U. D. 593 ;
a cousin, 1926 R. C. 52,

Collaterals in female line and all female heirs are excluded :—(a) sister,
3 A. L. J. 513 ; () sister’s son.

Held to be no sharing in cultivation as of co-lessees, 1 S. D. A, 379 ;
of a guardian of a minor tenant, who locked after the minor’s cultivation, 32
I. C.916 ; of a guardian’s sharing in the profits and loss with his ward
2 R. C. 861 ; when the holding is wholly sublet ; III U. D. 5368 ; co-sharing
through an agent, V U, D.277; a child of tender years, II U. D. 52; a
lunatic or blind, IV U. D. 248 ; 54 1. C. 285; III U. D. 680 ; co-sharing must
not be with the widow but with the last male owner, V U, D.463;S.D. 3
of 1905,

It is not confined to cultivation by two or more persons., I U. D. 188,
Sharing in cultivation of a part of the holding amounts to sharing in the
whole. IU. D. 211.

25. (1) When a female ex-proprietary, occupancy or non-occu-
Sueeession of pancy tenant who has inherited an interest in a
female tenants  holding under section 24, or the female heir of a
statutory tenant dies or surrenders or abandons such interest or, in
the case of a widqw of class II insection 24, re-marries, such interest
shall, notwithstanding anything contained in section 35, devolve upon
the nearest surviving heir of the last male tenant, such heir being
ascertained in accordance with section 24.

(2) When any female ex-proprietary, occupancy or non-occu-
pancy tenant other than one subject to the provisions of sub-section (1)
dies, her interest in the holding shall devolve—

(a) on her male lineal descendants in the male line ;

(4) if there are no such descendants, on her husband ;
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(¢) if there are no such heirs as abave mentiohed, on her
daughter’s son, provided that he was sharing in the cultivation of the
holding at the time of the tenant’s death.

(3) When a female statutory tenant dies her interest in the
holding, subject to the limitation of section 20, shall devolve as in sub-
section (2) of this section.

A female's interest depends on the nature of her holding ; V U. D. 29.

Cl.(2) indicates that a widow can acquire occupancy right herself in the
holding and thus get the absolute interest which will devolve on her heirs
according to clause (2). 8. D. 5 of 1912.

26. No person shall be deemed to have an interest in an ex-
Passing ofinter- proprietary, occupancy, statutory or non-occupancy
est by survivor- tenancy merely by reason of being joint in estate
ship. with any person with whom a contract of tenancy has
been made, or who has succeeded to the interest of a tenant, or who has
become a tenant by operation of law or otherwise ; and except in the
case of widows or of a co-tenant who dies leaving no heir entitled to
succeed under section 24, no interest in any ex-proprietary, occupancy,
statutory or non-occupancy tenancy shall pass by survivorship. Where
the persons possessing such interest or joint in estate, they shall be
deemed for purposes of succession to be tenants in common.
This confirms the Board’s view expressed in S. D. 13 of 1912 and S. D.
5 of 1925, that if one of the two joint tenants dies, his interest will pass on
to his heir and not to the other tenant by law of survivorship.

Sub-leases.

2%, No tenant other than a permanent tenure-holder or fixed-
Prohibition of Fate tenant shall sub-let the whole or any portion of
leases on pay- his holding in consideration of a sum of money paid
ment of an ad- in advance or of a debt or other obligation, whether
vanee. reserving or not reserving rent to be paid periodi-
cally:
. Provided that nothing in this section shall be held to bar a
stipulation that the sub-tenant shall pay (&) to a tenant with a right of
occupancy, not more than two years’ rent in advance, (¢) to any other
tenant, not more than one year’s rent in advance, )
A transferee from a tenant who has paid every thing beforehand was
held not to be a sub-lessee. 1927 R. C. 234.
28. Subject to the provisions of section 27, a tenant may sub-let
the whole or any portion of his holding under the
Right to sub-let. . trictions impyosed by this Act : &

Provided that no such sub-letting shall in any way relieve the
tenant of any of his liabilities to hislandholder save with the land-
holder’s written consent.

29. (1) No ex-proprietary or occupancy tenant shall, except with
Sub-leases by the written consent of the landholder, sub-let the

ex-proprietary , . . . -
occupaney, Sta- whole or any portion of his holding for a term exceed

tutory and non- ing five years or within five years of any portion of
oeceupaney ~ten- gych holding being held by a sub-tenant.

ants, and by

heirs of statu-

tory tenants.

L. A—10
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(2) A statutory tenant shall not, except with the written
consent of the landholder, sub-let the whole or any portion of his holding
for a term exceeding three years or within three years of any portion
of such holding being held by a sub-tenant.

(3) The heir of a statutory tenant shall have the same right to
sub-let as a statutory tenant :

Provided that the period of a sub-lease given by an heir of a
statutory tenant shall not extend beyond the termination of the period
for which such heir is entitled to hold as tenant.

(4) A sub-lease for a term exceeding one year, or from year to
year, shall be made by registered instrument only.

(5) No non occupancy tenant shall, except with the written
consent of the landholder, sub-let the whole or any portion of his holding
for a term exceeding one year or within a year of any portion of such
holding being held by a sub-tenant.

" (6) A female, a minor, a lunatic, an idiot, a person incapable
by reason of blindness of practising agriculture, or a person in the
military service of Government otherwise than as a reservist shall not
be subject to the restrictions Jaid down in sub-sections (1), (2)
and (5):

Provided that this sub-section shall not apply in the case of
a joint tenancy unless all the joint tenants are of one or more of the
descriptions specified.

(7) A sub-lease which would be invalid but for the provisions
of sub-section (6) shall not remain in force for more than five years
after the lessor either dies or ceases to come within any of the descrip-
tions given therein.

(8) All sub-leases shall terminate with the term of settle-
ment. .
That even if an occupancy tenant sub-lets for one year only, he shall have
to wait for a full interval of five years before he can sub-let again. S.D. 6
of 1910.

Right to sub-let is a statutory right.—The tenant can sublet in con-
travention of any convent in his lease or Qabuliat. III U, D. 427.

Clause (4) confirms the ruling in S. D. 5 of 1910,
Cl (B) Gives effect to S. D. 3 of 1919.

Sub-leases by ~  30. No sub-tenant shall sub-let otherwise than
sub-tenants. with the written consent of his landholder,
Cf. s. 26 of the repealed Act.
3t. When a tenant has sub-let, the successor in interest of such
Sueeessor  to tenant shall be bound by the terms of the sub-lease,

sub-lessor bound in so far as they are consistent with the conditions of
by sub-lease. his tenancy and the provisions of this Act,

Cf. s. 27 of the repealed Act. )
32 (1) Except as otherwise provided in sub-sections (2) and (3)
Rights of sub- the extinction of the interest of a tepant whose
o tlon of ten. interest is not transferable shall operate to extinguish
ant’s interest. the interest of any tenant holding under him :
Provided that the landholder may at his option allow the interest of

the sub-tenant to continue, and all covenants previously binding and
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enforceable as between the tenant and the sub-tenant shall thereupon be
binding and enforceable as between the landhoider and the sub-tenant. -

(2) Where, at the time of the extinction by surrender or
abandonment of the interest in a holding of a tenant whose interest is
not transferable, there is in existence a valid sub-lease or mortgage of
the whole or of a portion of the holding executed before the first day of
January, 1902, all covenants binding and enforceable as between the
tenant and the sub-tenant or mortgagee, as the case may be, shall,
subject to sub-section (4), be binding and enforceable as between the
tenant’s landholder and the sub-tenant or mortgagee for the remainder
of the term of the sub-lease or mortgage, or for the lifetime of the
tenant, or for ten years, whichever period may be the shortest.

(3) Where, at the time of the extinction by surrender or
abandorment, or by death without any heir entitled to inherit such
interest, of the intercst in a holding of a tenant whose interest is not
transferable, there is in existence a valid sub-lease of the whole or of a
portion of the holding, executed on or after the first day of January,
1902, all covenants, binding and enforceable as between the tenant and
the sub-tenant shall, subject to sub-section (4), be binding and enforce-
able as between the tenant’s landholder and the sub-tenant for the
remainder of the term of the sub-ease or for five years, whichever
period may be the shorter.

(4) In the cases referred to in sub-sections (1) to (3), if the
rent payable by the sub-tenant, is less than that hitherto payable by
the tenant, the sub-tenant shall have the option of vacating the holding,
but shall, if he continues in possession, be liable to pay rent at the rate
hitherto payable by the tenant.

(3) Nothing in this section shall have the effect of limiting the
right of the Jandholder to have the rent of any holding enhanced under
the provisions of Chapter V of this Act or to set aside any sub-lease
voidable under the provisions of sub-section (2) of section 34.

All covenants, ete.—This sub-section has terminated the serious conflict
which existed between the rulings of the High Court and those of the
Board.—See 18 All 3564, 24 All. 538 (H. C.) and V U.D. 230,IV U. D.
311 (Board.)

33. When the interest of a sub-tenant is extinguished with the

Extinetion of extinction of the interest of the tenant from whom he
usb-leases. holds, or by the expiry of the term of settlement, he
shall vacate his holding accordingly, but shall have in respect of the
removal of standing crops and other products of the earth, the same
rights as the tenant would have upon ejectment in accordance with the
provisions of this Act.

Remedies against illegal sub-leases and other transfers.

34. (1) Every transfer, other than a sub-lease, made by a tenant
Transters which 1D contravention of the provisions of this Act, and
are void or void- every sub-lease made by a tenant in contravention
able. of the provisions of section 27, shall be void.

(2) Every sub-lease made by a tenant in contravention of the
provisions of this Act, other than a sub-lease which is void under sub-
section (1), shall be voidable at the option of the landholder.



76 ' LOCAL ACTS, (U. P) [Act 111,

Corresponds to section 81 of the old Act.
In sub-section (1) sub-leases refer to sub-leases for a premium.

Mortgages by occupancy tenants of their holdings are held invalid as
against the landlord. A. I. R. 1929 Oudh 116.

Extinction of tenancies.

Extinetion of 35. (1) The interest of a tenant shall be ex-
tenaneies. tingnished— :

(a) when he dies leaving no beir entitled to inherit it ;

(b) in land from which he has been ejected in execution of
a decree or order of a court unless such decree or order
is subsequently reversed in appeal or otherwise ;

(¢) by surrender under section 103 or abandonment under
section 107 ;

(d) in land which has been acquired by Government for a
public purpose, or a work of public utility ;

(¢) by merger, as provided in section 36 ;

(f) where the tenant has been deprived of possession and
his right to recover possession is barred by limitation,

(2) Subject to the provisions of section 16 of the Land
Acquisition Act, 1894, the extinction of the interest of a tenant having
a transferable interest shall not of itself affect the rights of any
transferee from such tenant under a valid transfer, but after the transfer
all covenants binding and enforceable as between the landlord and
the tenant shall be binding and enforceable as between the landlord and
the transferee.

See section 18 of the repealed Act.

No outsider recognised by thelandlord as the heir of the tenant will be
entitled to redeem the mortgage. 10. Rev. and Cri. L. J. 284.

Execution of a decree of ejectment alone can extinguish his right. II.
U. D. 402,

DL (2) It gives effect to rulings under the repealed Act cited in 21 All.
-204 and IV U. D. 458.

36. Where a tenant acquires or succeeds to the entire proprietary
Merger. right in his holding, the tenancy is extinguished :

Provided that if the transaction by which the proprietary right
was acquired is afterwards set aside by order of a competent court, or
if such a right is lost in consequence of the exercise of a right of pre-
emption, the tenancy shall revive.

This section is new and recognises a general rule of law that two
alternative rights (superior and subordinate) cannot be simultaneously held
by one and the same person in respect of a holding. IV U, D. 134,

Division of tenancies.

37. A division of a holding or distribution of the rent payable in
Division of ten- Trespect of a holding or any portion thereof, or such
ancles. division and distribution shall be effected only (a) by
agreement between the co-tenants, or (§) by the decree in a suit
instituted under this section by one or more of the co-tenants against
the others :
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Provided that such division or distribution shall not be binding-
on the landholder unless he agrees thereto in writing. :

This section provides for division of tenancies and thus contravenes the
provisions of 8. 32 of the repealed Act under which such suit | was
probibited. 'There is no bar to the division of a holding if the zamindar
does not agree,

Holding.—The term holding in this section refers to the enga.gem.eqt
under which land is taken and so, if, subsequently part of the land origi-
nally taken for agriculture, has heen converted into Abadi, with or mth'out
the consent of the landlord, there is no interference with the original
engagement and a suit for division will, consequently, liein a Revenue
Court. A.I R. 1930 Al 303. :

Suit for partition of grove holding lies in the Revenue Court. 1930 All
769.

| CHAPTER 1V.
EXCHANGE AND ACQUISITION OF LAND.

38. A tenant who has a right ef occupancy in any land shall
Right of oeeu- have a right of occupancy in any other land which he
pancy In land pmay receive from the landlord or permanent tenure-
exchanged with :
landiord or per- holder in exchange therefor and shall thereupon cease
manent tenure- to have a right of occupancy in the land so given by

holder. him in exchange :

Provided that, notwithstanding anything in this section, a right
of occupancy shall not accrue in land in which a right of occupancy
could not be conferred under section 17 (3).

See 8.17 of the old Act.

39. (1) If two tenants of the same class other than tenants of
Exebange of 7 Or sub-tenants agree to exchange land owned by
land  between the same landlord with his written consent or owned
tenants. " by different landlords with the written consent of the
latter, the tenants may apply to the court to give effect to the
exchange.

(2) On exchange the tenants shall have the same rights in
the land received in exchange as they bad in the land given in
exchange.

40. (1) A landlord may apply to the collector to acquire for
st . him land held by an ex-proprietary or occupancy-
l:n ‘;)’ iandlorg temant for the purpose of farming on improved lines ;
from his ex-pro- and the collector shall, if he is satisfied that reason-
prietary or o¢- able grounds exist, order the acquisition of the land
eupaney tenant. ., lied for, or part thereof, and shall at the same time
award the tenant the compensation to which he is entitled under sub-
section (2) of this section, and shall thereupon order the ejectment of
the tenant from the land acquired.

(2) The collector before passing an order of ejectment under
sub-section (1) of this section shall award to the tenant land with
similar advantages in the same village, or, with the consent of the
tepant, in another village ; but to such extent as such land is mot
available, the collector shall award monetary compensation amounting
to six times the annual rental value of the land acquired, calculated at
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the rates prescribed for statutory tenants in sub-scetion (3) (&) or
sub-section (4) of section §9. Such compensation shall be in addition to
the amount of compensation, if any, due for improvements.

This section is similar to s. 30-A of the Oudh Rent (Amendment) Act
of 1921.

The collector cannot delegate his power under this section, 9 L. R. Rev.
229 ; but he can refer it to his subordinates for enquiry.

If snitable land is not available for compensation in the village, the
Zemindar’s khudkasht in a neighbouring village can be given. 9 L. R.
Rev. 166.

4r. (1) A landlord ora permanent tenure-holder may apply to the
Acquisition of collector to acquire for him land held by a statutory
land by landiord tenant or the heir of a statutory tenant for any of the
oF permanent f{ollowing purposes, namely, —

}‘,’3},’,"°,;};° ;&:uf (@) for agricultural development including farming
tory tenant or on improved lines, dairy farms, poultry farms,

heir of a statu- R . . b *
tory tenant. ;mk.breedmg, horticulture or any similar pur
b}

(6) for his own cultivation ;

(¢) for groves ;

(d) for planting trees ;

{¢) for building houses, out-houses for the landlord or other
buildings necessary for the management or development
of the estate ;

(f) for the erection of houses for tenants and labourers ;

(g) for sites for hamlets or markets ;

(%) for opening or working a limestone, brick-earth, kan-
kar, or other mineral quarry, or a clay, sand or gravel-
pit, or for the construction of any works or buildings
used in connextion therewith ;

(#. for mills or factories for industrial purposes ;

(j) for making any water-course, reservoir or canal ;
(&) for making any road, railway or tramway ;

({) for any educational, religious or charitable purpose.

12) The collector shall, if he is satisfied that reasonable
grounds exist, order the acquisition of the land applied for or part
thereof, and shall at the same time award to the tenant the com-
pensation to which he is entitled under sub-section (3) of this section,
and shall thereupon order the ejectment of the tenant from the land
acquired :

Provided that acquisition shall not be ordered for the purposes
specified in (¢; or (&) of sub-section (1) of this section, when sunitable land
not included in any holding is available.

(3) The collector, before passing an order of ejectment under
sub-section, (2) of this section, shall award to the tenant monetary
compensation which shall not exceed four times the annual rental value
of the land acquired, estimated at the rates prescribed for statutory
tenants in sub-section (3) (§) or sub-section (4) of section 59. Such
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compensation shall be in addition to the amoust of compensation, if any,
due for improvements.

For rules of Procedure relating to applications under s. 40 and 41
refer to notification no. 4976 1 A—455, 1927 dated 15-12-27, 1927 Gazette
Part F, Page 1671,

Rights of a ten- 42. (1) When a tenant has been ejected under

ant whose land section 40 or section 41, he shall be entitled —
has been acquir- cction 4 4h

ed under seetion

. 40 or section 41.

(a) to a reduction of rent to be determined by the collec-
tor proportionate to the rental value of the land
acquired,

(4) to retain the remainder of the holding, if any, with the
same right as before,

(¢) to be reinstated in the land acquired in the circumstances
and on the conditions specified in sub-sections (2) and
(3) of this section,

(2) If the person for whom the land was acquired—

(a) does not within two years from the date of ejectment
of the tenant use it for the purpose for which it was
acquired, or

(6) within the said period of two years uses it for any other
purpose, or

(¢) in the case of land acquired for any of the purposes
specified in (a), (§), (¢) or (d) of sub-section (1) of
section 41, lets the land to another person within six
years of the date of the ejectment of the tenant,

the dispossessed tenant may apply to the collector—
in case (a) of this sub section, on the expiry of the period of
two years,

in case (4) of this sub-section, as soon as the land is used for

~ any other purpose,

in case (c) of this sub-section, as soon as the land is let to
another person,

to reinstate him in the land from which he was dispossessed :

Provided that he has not been admitted by the person for
whom the land was acquired to the occupation of other land under any
written agreement, whereby he has waived his right under this sub-
section.

{(3) The collector on receiving an application under sub-section
(2) of this section shall, if the conditions specified in (a), (§) or (¢) of
sub-section (2) of this section are fulfilled, reinstate the dispossessed
tenant in the land acquired with the same rights and at the same rate
of rent as at the date of his dispossession, on condition that such tenant
restores to the person for whom the land was acquired the land or money
or both awarded to him by way of compensation :

Provided that, so far as such compensation was money, the
tenant shall be entitled to deduct by way of compensation for disposses-
sion such amount-as the collector may determine
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, Provided, further, that the amount so deducted shall not exceed
the annual rent payable on the land acquired for each year of the period
of dispossession, ’

For procedure relating to application made under this section refer
to the notification referred to in the note on s. 41.

' CHAPTER V.
DETERMINATION, ENHANCEMENT AND ABATEMENT OF RENT.
Geaeral.

43. A tenant on being admitted to the occupation of land is liable
Initial rent of to pay such rent as may be agreed upon between him
tenant, and his landholder.

Corresponds to s. 33 of the old Act.
44. A person taking or retaining possession of a plot or plots of
land without the consent of the Jandholder and in
1:;';?:.1 ‘J,"."é‘ﬁgﬂt contravention of the provisions of this Act shall be
title liable to liable to ejectment on the suit of the landholder and
32:;‘2:;" and ;50 to pay damages which may extend to four times
) the annual rental value at the rates applicable to

statutory tenants under section §9.

This section is an improvement upon s. 34 of the old Act. Under the
repealed Act, the remedy given was the agreement and rent; while in this
Act, the land-holder is entitled to eject the tenant and receive damages from
him. Now the land-holder can claim damages even for an act of trespass,
though she trespasser has not cultivated the Jand. IV U. D. 617.

Taking possession.—Include cases of encroachments made by tenant.
IIU.D. 420.

Retaining possession. - Cover cases of possession by tenants after the
expiry of their leases and by sub-tenants whose interests have been extin-
guished with the extinction of the interest of their tenants-in-chief. II U.
D. 63.

The land-holder may treat the trespasser as his tenant and sue him as
such. 9 A. L. J.776. .

Consent will not be presumed.—From the knowledge of the land-holder
for any period, however, long ; B. R. 15 of 1919; from the length of posses-
sion by the trespasser. VI U.D. 48,

durisdietion.—Under this section Civil and Revenue Courts have got
concurrent jurisdiction. When only tenant’s rights are involved, the
Revenue Court has got exclusive jurisdiction. 2 Rev. and Cri. L. J. 105.
And where there is a question of bonag fide title, the Civil Courts have
got exclusive jurisdiction. II U. D. 696,

45. Whenever any person has been admitted to the occupation of

. Liability to pay .land, or ’permit.ted to retain possessiqn of land, by any
rent when no one baving a right to admit or permit him with the
rent fixed. intention that a contract of tenancy should thereby
be effected, but without any rent being fixed, either he or the person so
admitting or permitting him may at any time during the period of his
occupation or within three years after the expiry of such period sue to
have rent fixed thereon, - :

This section is new and makes provision for the fixation of rent by a
Court which could not be done under the provisions of s. 95 of the old Act,
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46. In a suit under section 45 the rent shall be decreed at the rate
Method offixing Payable in the previous year, or if no rent was payable

rent In suit un- in the previous year, at the appropriate rate specified
der seetion 45. in secnon 59.

Bentrecorded under s. 43 of the Land Revenué Act shall be presumed °
_to be the rent payable in the previous year ; II U. D. 63.

47. The rent or rate-of rent payable by a tenant shall be presumed
Presumption as to be the rent or rate of rent previously payable -
to rent. by him until a registered agreement, or a decree or
order of a court, is proved varying the same.

In B. R. 6 of 1919 it was held that any variation of rent, though paxd
is ineffective, unless it is done by a registered instrument or by aldecree or
order of a court embodying the variation. 22 A. L. J. 213 ; 46 All. 816.

48. A tenant from whom any sum or produce is exacted by his
Compensation Jandholder in excess of the amount recoverable from -
for rent exaeted him as an arrear of rent under this Act, or any other
In exeess. enactment for the time being in force, shall be entitled
to recover from the landholder such compensation not exceeding double
the amount, or double the value of the produce, so exacted, as the court
thinks fit to decree, in addition to the amount or value of the produce
80 exacted.

Consideration of 49. When a court has to determlne the rent of
:?t?na:‘l';dmﬂ;: a tenant, if it is proved that by local custom or prac-

ing rent. tice—
(@) caste is taken into account in determining the rent

payable by tenants, or i _
(8) any class of persons hold land on favourable rates of
rent,

the rent shall be fixed with reference to such custom or practice but
in no case at an amount less than the revenue payable in respect of his
holding, with an addition of twenty per cent. thereon.

The tenant should prove the custom. 2 L. R. 72.

" The fact that some of the landholder’s relative hold the land at favour-
able rates will be no ground to entitle a cultivator to the same pmnlege,
though he may be related to him in the same degree. 3 Agra 203.

The fact of his belonging to the privileged class must be cla.xmed in the
written statement. III U. D. 454.
Enhancement and abatement of rent.

50. (1) The rent of a fixed-rate tenant, an ex proprietary tenant,

Nethod of en- 40 occupancy tenant, a statutory temant or an heir

haneement or of a statutory tenant . ‘may be enhanced or abated
abatement. only—

(a) by registered agreement, or
(8) by decree or order of a revenue court.

(z) The rent of such tenant shall not be enhanced by more
than one-fourth of his existing rent subject to the condition that the
rent fixed shall in no case be less than half the annual rental value at
the circle or village rates which are applicable under clause 59 to that
class of tenant.

Lo AO—II
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This sub-section shall not apply to decrees or orders of a revenue
court for enhancement of rent on account of an increase in area.

Unregistered agreement will not be enforced. IV U. D. 817,

Grounds of enhancement and abatement.

5I. The rent of a fixed-rate tenant shall be liable to enhancement
Grounds of en- only on the ground that the area of the land in such
hancement  of iopany's holding has been increased by alluvion or by

rent of fixed-rate s
tenant. the tenant’s encroachment.

52. The rent of a fixedrate tenant shall be liable to abatement
Grounds of Oonly on the ground that the area of the land in his
abatement of holding has been diminished by diluvion or by the
rentoffixed-rate taking up of land for a public purpose or for a work
tenant. of public utility.

In a suit for rent, the fixed-rate tenant cannot plead that his rent has
abated by diluvion according to local custom. 13 A. W. N. 99.

The tenant acquires the same right over the accreted land as he had
over the original holding. II U. D. 523.

Eneroachments on land of a third person will make the tenant liable
for the enhanced rent, 10 Cal. 820 ; and on the land of the land-holder should
be with the knowledge of the landholder to establish the plea of adverse
possession ; 13 C. W, N. 136.

Alluvial.—Gradual accretion by river action. 12 1. A, 136 ;8. D. 11 of
1018.

53. Except as otherwise provided in the Northern India Canal
Grounds of en- and Drainage Act,* 1873, or any other enactment
hanecement _ of ¢, the time being in force, the rent of an ex-proprie-
rent of ex-pro- h
prietary, oeeu- tary, occupancy or statutory tenmant or heir of a
paney or statu- statutory tenant shall be liable to enhancement on
g‘;‘g oftes';:g\itog; one or more of the following grounds and on no
tenant. others: — -

(a) that the rent paid by such tenant, if an ex-proprietary
tenant, is at a rate more than two annas in the rupee
below the fair and equitable rate payable by occupancy
tenants for land of the same class or classes of soil ; if
an occupanCy tenant, is less than the fair and equitable
rate payable by occupancy tenants for land of the same
class or classes of soil; or if a statutory tenant or an-
heir of a statutory tenant, is less than the fair and
equitable rate payable by statutory tenants for land of
the same class or classes of soil; the fair and equitable
rates referred to above shall be the rates specified in
section 59 ;

(6) that the productive powers of the land held by the tenant
have been increased by fluvial action or by an. improve-
ment effected during the currency of the present rent
otherwise than by the agency or at the expense of the
tenant;

(¢) that the area of the tenant’s holding has been increased
by alluvion or by the tenant’s encroachments ; or

* See infra.
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(d) that there has been a rise in the average local prices
of staple food crops during the currency of the present
rent.

54. Except as otherwise provided in the Northern India Canal and
Grounds of Drainage Act,® 1873, or any other enactment for
:::""’:“t“m_gf the time being in force, the rent of an ex-proprie-

tary, occupancy or statutory temantor of an heir

prietary, oeeu- 2 :
paney or statu- of a statutory tenant shall be liable to abatement

;:ﬁ’ott:&ﬁgo:; on one or more of the following grounds and no
tenant. others :—

(2) that there has been a fall in the average local prices
of staple food crops during the currency of the present
rent ;

(&) that the productive powers of the land held by the tenant
have been decreased by any cause beyond his control
during the currency of the present rent ; or

(c) that the area of his holding has been decreased by dilu-
vion or by the taking up of land for a public purpose or
for a work of public utility.

One or more grounds.—Under the repealed Act, the suit could be brought
only on one ground, but now the landholder is allowed to sue on one or
more grounds. Baut if he elects to sue on one ground alone, he will not be
allowed to base his claim on other grounds. 14 W. R, 60.

(a) Land of the same class or classes of soil.—Have been used for
“land of similar quality.”

The exemplars should be chosen by the court and not by the patwari.
I U. D. 419.

Fair and equitable rate.—See s. 59 and rulings cited in 21 Cal. 986 and
9 W.R. 83.

(b) Increases in productive power.—

(1) If due to the agency and expenses of the tenant will be no ground
for enhancement of remt, 4 N. W. P. 138.

The tenant will be entitled for compensation for improvement. III U.
D. 150.

(2) Should be of permanant character, due to the natural agencies or to
the improvement made by the Government or the landholder and must exist
at the date of the suit. 7 W. R. 235, 22 W. R. 850, Marsh 998,1 N. W. P,
respectively 178.

Deocrease in productive power.—Should not be due to the negligence of
the tenant himself. 11 W. R. 291.

Prices of abnormal years should not be counted for purposes of altera-
tion in rent, VII U. D. 24,

Rules framed under s. 203 of the Act of 1901 for the guidance of courts
in cases of enhancement claimed on the ground of rise in prices are to be
found in U. P. Gazette Part I P. 1329 date 9th December, 1922.

Fixing of roster years.
55. A roster year is an agricultural year fixed by the local Govern-
Definition of ment in respect of any district or other local area for
roster year. the determination of fair and equitable rates of rent

® See infra.
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for the purpose of suits for enbancement and abatement of the rents of
fixed rate tenants, ex-proprietary tenants, occupancy tenants, statutory
tenants and heirs of statutory tenants.

56. (1 The local Government shall, as soon as may be after the

Fixing of roster Commencement of this Act, fix by notification in the

years. gazette a roster year for every district or other local
area to which this Act applies:

Provided that the local Government may, in its discretion, fix
different roster years for different portions of a district.

(2) In every local area in which the settlement of the revenue
is liable to periodical revision the local Government shall, as soon as
may be after each revision of the settlement, fix by notification in the
gazette a fresh roster year.

(3) Every roster year fixed under sub-section (1) and sub-
section (2) for an area in which the settlement of the revenue is liable
to periodical revision shall be so fixed that the last roster year during
the term of the settlement shall coincide, as nearly as conveniently may
be, with the last year of such term.

(4) The interval between two roster years in the same tract
shall be twenty years.

Fixing of rent-rates and their effect.

57. (1) In every roster year the local Government shall appoint
Procedure of ©ne or more officers with powers not less than those
special officer In of an assistant collector of the first class as special
fixing rent-rates. fficer or officers to propose fair and equitable stan-
dard rates for occupancy tenants and, if necessary, fair and equitable
circle rates for statutory tenants also :

Provided that for any cogent reason, such as a calamity
seriously affecting a local area, or an insufficiency of officers qualified for
the purpose, the local Government may postpone the appointment of a
special officer until the year next following the roster year:

Provided also that if a local area is under settlement, the
settlement officer or assistant settlement officer shall perform the duties
of the special officer appointed under this sub-section :

Provided also that the special officer or officers may be em-
powered by the local Government to decide suits for enhancement,
abatement or commutation of rent.

(2) If the local area has been divided into circles by a settle-
ment officer or an assistant settlement officer, the special - officer
shall propose such rates for each such circle and for each separate class
of soil demarcated by the settlement officer or the assistant settlement
officer, unless with the previous sanction of the Board the circle and
classification of soils are revised. '

Explanation.—Every circle and soil-classification made before
the commencement of this Act with the approval of the Board by the
assistant collector in respect of any local area in the Benares district
shall be deemed for the purpose of sub-section (2) to have been made
by a settlement officer.
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(3) If no soil-classification bas previously been made by a
settlement officer or an assistant settlement officer, the special officer
shall make circles and classify the soils in the manner prescribed for
settlement officers by rules made under the United Provinces Land
Revenue Act,* 1901, and shall propose rates for each class of soil in
each circle ; and the circles and classification of soil so made shall, when
confirmed or as modified under section 58, be thereafter deemed for
the purposes of this Act to have been made by a settlement officer,

(4) The rates proposed by the special officer for statutory tenants
shall be based on genuine, adequate and stable rents which are paid by
substantial tenants who depend for their livelihood on the produce of
their holdings and can be paid without hardship over a series of years,
due regard being had to movements in prices and rents and the letting
value of land.

(5) In proposing rates for occupancy tenants the special officer
shall bave regard not only to the movements in prices and rents and
the letting value of land but also to the existing level of occupancy
rents, distinguishing between holdings of old and those of recent
standing.

(6) The special officer shall record with reference to section
49 the extent to which caste is taken into account in determining the
rent payable by tenants and the extent to which any class of persons
holds on favourable rates of rent, whether for the local area as a whole
or for particular villages or mahals comprised in it.

(7) The special officer shall also record for each village whether
the fair and equitable rates proposed by him are applicable without
modification, or to what extent they require modification either for the
village as a whole or for a specified area or class of soil within it.

58. (1) The special officer shall publish, in such manner as may be
Pnbllealtlon d of prescribed, the proposals and records made by him
 Bords 'propared under section 57 and shall receive and consider any

under seection 57 objections which may be made to them.
and submission

to Board for eon-

firmation.

(2) When such objections, if any, have been considered and
disposed of according to the prescribed procedure, the special officer shall
submit the propusals and records made by him after such modification, if
any, as he may think fit to the Board or, if the local. Government so directs
in the case of a specified district or other local area, to the commissioner, ..
who after such further inquiry, if any, as may be directed under sub-
section (3) shall either confirm or modify the new or revised circles and
soil-classification, if any, and the proposed rates and other matters re-
corded under section §7.

(3) On receipt of the proposals and records submitted by a
special officer under sub-section (2) the Board or the commissioner may
direct further inquiry into any of the matters contained therein.

59. (1) The rates and records confirmed or modified under section
Provision, re- 58 shall be deemed to be sanctioned rates and records
garding  sane- until the next roster year or until the local area is
tioned rates. brought under settiement and rent-rates selected by

* See infra.
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the settlement officer have been sanctioned by the Board under section
63 of the United Provinces Land Revenue Act,* 1901.

(2) The rent-rates for occupancy tenants sanctioned by the -
Board either before or after the commencement of this Act under
section 63 of the United Provinces Land Revenue Act* 1901, for the
purposes of a settlement in a local area shall be deemed to be sanctioned
rates for the purposes of this Act until the commencement of the first
roster year occurring after the settlement came or comes into force :

Provided that, if the settlement came into force before the
commencement of this Act, such rates shall not be deemed to be sanc-
tioned rates for the purposes of any suit instituted more than ten years
after the settlement came into force.

Ezxplanation.—The sanction of the rent-rates referred to in
this sub-section shall be deemed to include sanction of the findings and
the recorded opinions, if any, of the settlement officer or assistant settle-
ment officer, in respect of any of the matters referred to in clauses (6)
and (7) of section 57, subject to any modification made by the Board or
the commissioner.

(3) (a) If the rentrates referred to in sub-section (2) do not
distinguish between occupancy and non-occupancy or statutory tenants,
such rates shall be deemed to have been sanctioned for occupancy
tenants.

(6) Tf the rent-rates referred to in sub-section (2) distinguish
between occupancy and non-occupancy or Sstatutory tenants, the rates
sanctioned for either non-occupancy or statutory tenants shall be
deemed to have been sanctioned for statutory tenants and for the heirs
of statutory tenants.

4) In every suit or proceeding in which a court has to deter-
mine the fair and equitable rate of rent payable by a tenant, and there are
no rent-rates which shall be deemed to be the sanctioned rates under
sub-sections '1) to (3 of this section, the court shall determine such rate
after local inspection at the rate generally payable by tenants of the
same class for land of the same class or classes of soil.

Suits for enhancement, abatement or commutation of rent.

60. An occupancy tenant or an ex-proprietary tenant or a statutory
Suits for com- tenant or the heir of a statutory tenant whose rent
mutation. has heretofore been paid in kind, or on the estimated
value of a portion of the crop, or by rates varying with the crop, or
partly in one of such ways and partly in another or other of such ways,
or the landholder of such tenant may sue for the commutation of such
rent to a fixed money rent.

The suit is triable by the Assistant Collector in charge of a division and
is appealable to the Commissioner.

61. (1) Any suit for enhancement, abatement or commutation of
Time for institut- Tent may be instituted in any year not earlier than
Ing suits for en- the first day of July nor later than the thirtieth day
haneement, ete.  f September.

* See infra.
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(2) Notwithstanding anything in this section, while a local area
is under settlement, no suits for enhancement, abatement or commuta-
tion of rent shall be maintainable under this Act until the time for
making applications to the settlement officer under section 87 of the
United Provinces Land Revenue Act,* 1901, has passed.

(3) If a special officer has been appointed to a district or local
area for the determination of fair and equitable rates and has been
empowered under section 57 to decide suits for enhancement, abatement
or commutation of rent, such suits may be instituted in his court
within such period as may be fixed by him with the sanction of the
Board.

~ For procedure.—Refer to Gazette of 19th April, 1902 P, 252,

62 (1) A suit for enhancement, abatement or commutation of
Joinder of ten- rent may be instituted against or by any number of
ants In sults ré- o, ,roprietary, occupancy or statutory tenants or of

lating to en- . .
haneement, ete.  heirs of statutory tenants collectively:

Provided that all such tenaats or tenants of the same landholder.
and all the holdings in respect of which the suit is instituted are situated
in the same mahal and village.

(2) No decree shall be passed in any such suit affecting the
interests of any person, unless the court is satisfied that he has had an
opportunity of appearing and being heard.

(3) The decree shall specify the extent to which each of the
tenants is affected thereby.

In an undivided mahal, all the co-sharers should sue or be sued, in the
;b;:ence of local custom allowing any one to sue in his own right. 1 N. W, P,
The owner of one of the estates formerly incorporated in one entire
estate can sue for enhancement without joining others. 26 Cal. 832,
63- In decreeing an enhancement of the rent of an ex-proprietary,
Progressive em- Occupancy or statutory tenant or beir of a statutory
haneement. tenant, if the enhancement is not less than one-fourth
of the rent, and if the court considers that the immediate enforcement
of the decree to its full extent will be attended with hardship to the
tenant, the court may direct that the enhancement shall take effect by
yearly increments extending over any number of years not exceeding
three.

Progressive enhancement not prescribed in a decree of enhancement, the
injured can file a revision in Board. B. R. 4 of 1907,

64. (1) In all suits for enhancement or commutation of rent the
Matters to be court shall determine the rents in accordance with
:"‘:‘:‘g:‘?‘}, . e}“f the sanctioned rates and records, unless for special
haneement or Tcasons to be recorded the court sees reason to depart

eommutation, from them.

(2) In suits for commutation of rent the court shall also con-
sider any plea to the effect that commutation is undesirable in view of
the exceptional liability of the holding to damage by wild animals,
flooding or like cause, or exceptional fluctnations in the portion of the

* Soe infra.
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holding, actually cultivated or its produce, and may dismiss the suit on
such ground.

65. In suits for abatement of rent on the grounds mentioned in
Matters to be section 54 (4) and (¢). the court shall ordinarily decree
g:;ltim:::dabat{: the abatement with reference to the existing rent and
ment. the extent of the decrease in the productive powers or

the area of the holding :

Provided that, notwithstanding anything in the section, the
rent so fixed by abatement shall not be less than the valuation of the
holding made at assessment of the revenue for the purpose of calculating
the assets.

66. (1) Every decree or registered agreement for enhancement  of
Decree when to rent shall take effect from the commencement of the
take effect. agricultural year next following that in which the
suit was instituted or the agreement was registered :

Provided that where under the provisions of this Act such rent
is not liable to enhancement till the end of a period which expires
subsequently to the commencement of such next following agricultural
year, the decree or agreement, shall take effect from the com-
mencement of the agricultural year in which the rent will be liable to
enhancement.

(2) Eveiy decree or registered agreement for abatement of rent
shall take effect from the commencement of the agricultural year in
which the suit was instituted or the agreement made, unless in the
case of a decree the court for some reason to be recorded directs, or
unless in the case of a registered agreement the agreement provides
that it shall take effect from some later date,

Decree modified by a court of appeal.—Enhancement will take effect
from the 1st July following the order of the appellate court. IV U. D.
468.

67. (1) Except as otherwise provided in the Northern India Canal
Period for whieh and Drainage Act* 1873, when the rent of a tenant
rent is pot liable of the classes mentioned in sub-section (1) of section
to enhanecement. ;¢ hag been agreed upon, fixed, enhanced or abated
under this Act or the Agra Tenancy Act, 1901, or the United Provin-
ces Land Revenue Act,® 1901, it shall not be liable to eanbancement
or abatement until or unless—

(@) a period of twenty years, or such longer period as may
have been agreed on, decreed or ordered has elapsed ; or

(6) the period of the settlement of the local area in which
the mahal is situated has come to an end ; or

(c) the area of the tenant’s holding has been increased by
alluvion or encroachment or diminished by diluvion or
encroachment or by the taking up of land for a public
purpose during the currency of the present rent ; or

(d) the productive powers of the land held by the tenant
have been increased by an improvement effected other-
wise than by the agency or at the expense of the tenant

* See infra.
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or diminished by any cause beyond his control, as the
case may be, during the currency of the present rent,

‘(2) Where the rent has been varied merely on the ground of
an increase or decrease in area, such variation shall not be considered
in computing the periods mentioned in sub-clause (1) ‘a) of this clause.

68. An ex-proprietary, occupancy or statutory tenant or heir of a
Allowanee for Statutory tenant who is sued for enhancement of rent
unexhausted im- may plead that he has constructed an improvement
~ provemeats. which continues to benefit his holding. In such case,
if the improvement is one which the tenant was entitled to make, the
court shall, in fixing the rent, make such deduction from the enhancement
claimed as fairly represents in its opinion the increase in letting value
due to the improvement.
Provided that in no case shall such deduction be made if the
improvement was completed more than thirty years before the com-
mencement of the suit.

Gives effect to III U. D. 150. )
Non-occupaney tenants.

69. The rent of a non-occupancy tenant, not being a tenant of sir
Enbaneement of or a sub-tenant, may be enhanced by agreement be-

;:',’:e;r 2::;:?:; tween such tenant and his landholder on the following
agreement. conditions : —

(a) the agreement for the payment of enhanced rent shall
be by registered instrument or by a compromise filed in
adjustment of a suit or proceeding under this Act and
recorded by the court under rule 3 of Order XXIII of
the Code of Civil Procedure, 1908, and

{8) the tenant shall be entitled to hold the land at the en-
hanced rent for a term of not less than five years from
the beginning of the year in which such enhancement
takes effect.

This section reproduced s. 47 of the repealed Act with the addition
of the following words: * By a compromise filed...C. P. Code.” The effect
of the addition of these words to the old section is to overrule the decision
in14 A L. J, 67.

From clause (3) it follows that the tenant will not be ejected for the
same period. B. R.1 of 1905.

70. Notwithstanding anything contained in clause (§ of section

69, a suit shall lie—

Enhancement

:3::'3?33?-%2235 (@) for the enhancement of the rent of a non-occupancy

pancy tenant by tenant—
suit.
(¢) on any of the grounds specified in clauses (4) and (¢) of
section 53 in respect of the enhancement of the rent of
‘an occupancy tenant, or
(%) as provided in section 12 of the Northern India Canal
and Drainage Act,* 1873, and
* See infra.

L. A—12
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(#) for the abatement of the rent of a non-occupancy tenant—
'#) on a ground specified in clause (3) of section 54 for the
abatement of the rent of an occupancy tenant, or
(#¢) as provided in section 11 of the Northern India Canal
and Drainage Act,* 1873.
Exeeptional provisions.

7t. Notwithstanding anything - hereinbefore contained, any lease
Variation of rent granted or engagement entered into by any landlord
under lease for fixing the rent of land for any period exceeding the
g:::;)d %:;eeelag:‘rag_ term for which his revenue has been settled shall be
jord’s engage- Voidable on the expiry of the settlement —

ment.

(a) at the option of the landlord when the revenue payable
in respect of such land is enhanc.d, unless the tenant
agrees to pay such rent as the court may, at the suit
of the landlord, decree in proportion to the enhanced
revenue, and

() at the option of the tenant when such revenue is re-
duced, unless the landlord. agrees to accept such rent
as the court may, at the suit of the tenant decree in
proportion to the reduced revenue.

This section reproduces s. 49 of the repealed Act.

This section applies to all gabuliats including those fixing rent in
perpetuity ; III U. D. 116 ; but does not apply to Revenue free mahals.
B. R. 2 of 1925,

The court may pass a decree for enhancement of rent which, though
equitable, may not be in proportion to the enhanced rent. II U. D. 189.

72. (1) Notwithstanding anything hereinbefore contained, if it

Remission  of A&Ppearstoa court making a decree in a suit for
rent by court de- arrears of rent that the area of the holding was so
creeing arrears. decreased by diluvion or otherwise, or that the pro-
duce thereof was so diminished by drought, hail, deposit of sand or
other like calamity during the period for which the arrears is claimed
that the full amount of rent payable by the tenant for that period cannot
be equitably decreed, the court may, with the sanction of the. collector,
allow such remission from the rent payable by the tenant for that period
as may appear to it to be just.

(2) An order of the collector under sub-section (1), giving or
refusing sanction to a remission of rent, shall nut be questioned in any
civil or revenue court.

(3) Nothing in this section shall be deemed to authorize any
remission in the rent payable by a permanent tenure-holder, fixed-rate
tenant, or thekadar.

(4) No remission made under the provisions of this section
shall be deemed to vary the rent payable by the tenant otherwise than
for the period in respect of which such remission was made.

(3) When remission of rent in accordance with the provisions
of this section is granted, the revenue authorities shall on the report

® See infra.



- 1926] AGRA TENANCY ACT 91

of the court grant a remission of revenue in proportion to the rent
remitted for the corresponding area belonging to the same Jandlord :

Provided that nothing in this sub-section shall affect tracts
assessable to quinquennial land revenue,

(6) The provisions of this section shall not apply to remissions
of rent claimed in alluvial tracts under any local custom providing for
such remissions is holdings, the culturable area of which has been decreased
by diluvion, deposit of sand. or the like causes.

Remission of rent of a tenant of Revenue free village cannot be
questioned in any Civil or Revenue Court. S. A. 102 of 1911,
73. (1) When for any cause the local Government, or any author-
Power to remit ity empowered by it in this behalf, remits or suspends
or suspend pay- for any period the payment of the whole or any part
":::: ggynl;::: of the revenue payable in respect of any land, whether
of revenue remit- Such revenue is payable to an assignee or to the
ted orsuspended. Government, a collector, or, if so empowered by the
local Government, an assistant collector of the first class, may order
that the rents of the tenants holding such land or any portion thereof,
mediately or immediately from the landlord, shall be remitted or suspen-
ded for the period of such remission or suspension of payment of revenue,
to an amount which shall bear the same proportion to the whole of the
rent payable in respect of the land as the revenue of which the payment
has been so remitted or suspended bears to the whole of the revenue
payable in respect of such land.

(2) Remission or suspension of the rent of land, the revenue
whereof has either wholly or in part been released, compounded for, or
redeemed, may be ordered by such authority and in accordance with
such scale as the local Government may by rule direct.

(3) In this section the word “ tenant ” includes a thekadar.

Sub-section (3) destroys the effect of the rulings cited in1 L C. 539
and 2 1. C. 629.

Finality of order 74. _(1) An order passed under sub-section .(1)
under the pre- or sub-section (2) of section 73-shall not be question-
-eeding seetion.  eq in any civil or revenue court.

(2) A suit shall not lie for the recovery of any rent of which
the payment has been remitted in accordance with the provisions of
section 73, or, during the period of suspension, of any rent of which
the payment has been suspended in accordance with the provisions of
section 73.

Perfod of s u s- 75. When the payment of rent has been suspen-
Eﬁﬁfég“ ;g bg:;: ded in accordance with the provisions of section 73,
puting period of the period during which the suspension has continued
limitation. shall be excluded in the computation of the .period of

limitation prescribed for a suit for the recovery of the rent.

76. If a landlord or other landholder collects any rent of which the
Penalty for col- payment has been remitted in accordance with the
}:Iet‘t‘endg l;a_nt oo~ provisions of section 73, or before the expiration of
pended under the period of suspension collects any rent of which
seetion 78, the payment has been suspended in accordance with

the provisions of section 73, the whole of the revenue or rent, as the
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case may be, remitted or suspended in his favour, shall become imme-
diately payable by him.

This section does not prohibit a landholder from receiving rent, if
tendered or realising it by lawful means. The only effectis to deprive
him of his right to bring a suit for the same. 13 A. L. J. 619.

CHAPTER VL
EJECTMENT, SURRENDER AND ABANDONMENT.
Ejeetment.
General vestvictions on ejectment
Ejectment to be 74%. No tenant shall be ejected otherwise than
%oelg“(r). PA1NE i accordance with the provisions of this Act.

The provisions of this chapter are applicable only to those cases where
tenancy exists. 2. A. L. J. 160.
78. (1) No decree or order for the ejectment of a tenant shall be
Improvements. Passed or enforced until any claim duly made by him
on account of improvements has been investigated,
and the court has recorded a finding as to the amount of compensation
(if any) payable to the tenant on that account.

(2) If the compensation exceeds the amount recoverable from
the tenant as arrears of rent, whether decreed or not, on account of
the holding, together with costs (if any), the decree or order for eject-
ment shall be conditional on the payment by the landholder of the balance
due to the tenant within such time as the court may direct.

(3) If the compensation does not exceed the amount recoverable
from the tenant as above specified, the suit or application for ejectment
shall be decided irrespective of such compensation, but the tenant shall
be entitled to set off the compensation found to be due to him against

any claim for arears of rent, including costs (if any), made against him
by the landholder.

(4) If the court to which a claim under sub-section (1) is made
is the court of an assistant collector of the second class, he shall forward
the proceedings to the assistant collector in charge of the sub-division
who shall dispose of the case as if it had been instituted before himself.

(5) In this section the word “ tenant’’ includes a thekadar.

Clause (2). Ejectment order will be cancelled in case of default in
payment. IIT U, D. 166.

A trespasser cannot claim compensation: under this section. 1V U. D,
302.

Ejectment for arrears of rent.

79. A decree for arrears of rent against a tenant other thana
Ejectment un- permanent tenure-holder or fixed-rate tenant may, in
der a deecree for addition to any other mode of execution, be executed
arrears of rent. by the ejectment of the tenant from the holding fin re-
spect of which the decree was passed.

Arrears of rent are no ground for ejectment, 45 A. 5 ; there must be a
‘decree for arrears. B. R. 6 of 1921.

Canal dues do not constitute decree for arrears of rent. 8 R. and Cri.
L. J. 17.
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80. (1) On an application being made for the ejectment of a tenant
Procedure on ap- under section 79, the court shall issue notice to the
plication under tenant stating the amount for which he is liable to
Seetion 79. ejectment, and requiring.him to pay the amount into
court within fifteen days of the service of the notice or to show cause
why he should not be ejected from his holding :

Provided that notwithstanding anything contained in section
264 no such notice shall be served through the post.

(2) Unless within fifteen days of the service of the notice or
such further time as may be allowed under sub-section (3) either—

() the tenant pays the amount or payment thereof is certified
to the Court in accordance with rule 2 of Order XXI
of the Code of Civil Procedure, 1908, or

(6} the tenant establishes that he is not liable to ejectment,
the court shall order his ejectment.

(3) The court may for reasons to be recorded extend the time
for payment :

Provided that except with the consent of the landholder (a)
not more than three such extensions shall be allowed, and (§; the total
period allowed for payment shall not exceed six months from the date
of service of the notice.

Notice.—Must be clear and explicit, IT U.D. 72. (2) must state
that 15 days are to run from the date of the service of the notice. 1
U. D. 85.

Serviee by affixation.— (1) If made without due diligence will not be
treated sufficient, 11T U. D. 322, 1 U. D. 42. (2) when the person was absert
from the village and his whereabouts could not be known for years, was
held sufficient. V U. D. 346.

ClL (2).—Payment.—If not certified, was held invalid, S. D. 3 of
1923.
ClL (8).—Extension of time.—Will not be made after the order of

ejectment has been passed. VI U, D. 801 ; was made on ground of illness.
II U. D. 268.

8I. (1) A landholder may apply to the tahsildar for the issue of
Applieation for @ notice to his tenant other than a permanent tenure-
issue of notice holder or a fixed-rate tenant for payment of arrears
gt;l;eg;aogmemm?g of rent and for his ejectment in case of default; and
?je(ffmem in de- the tahsildar shall then issue such notice.
ault,

(2) The notice shall be filed in triplicate and specify the
name of the village and mahal, the number of the holding, the rent and
the amount of the arrear, and shall require the tenant either to pay the
arrear into the court of the tahsildar within thirty days of the date of
service of the notice or to contest the claim in the same court,

{3) If the tenant does not contest the claim the tahsildar shall,
subject to the provisions of sub-section (4), order his ejectment.

{4) If the tenant applies to the tahsildar to extend the time for
payment, he may do so for reasons to be recorded :

Provided that, except with the consent of the landholder,—



i LOCAL ACTS, (U. P) [Act I,

(a) not more than three such extensions shall be allowed,
and

(8, the total period allowed for payment shall not exceed six
months from the date of service of the notice, )

(3) If the tenint contests the claim, the application for issue
of notice shall be deemed to be a suit for arears of rent on payment of
the proper court-fee. If the arrear claimed does not exceed Rs. 200,
the tahsildar shall, subject to the provisions of section 78 (4), decide
the suit; if the arrear claimed exceeds Rs 200, the tahsildar shall
forward the suit to the court of the assistant collector in charge of the
sub-division who shall decide it.

For rules of procedure relating to applications under this section see
Notification No. 205 Judl. 384 B. dated 14th Feb. 1928,

Ejectmeut by suit.

82. (1) If a tenant ‘@) transfers his holding or any portion thereof

Liability of contrary to sub-section (1) of section 34, or (6) makes
ejectment for a sub-ease of his holding or «f any portion thereof
egal transfer.  1ich s voidable under sub-section (2) of section
34, both he and any person who may have obtained possession of the
whole or any portion of the holding in pursuance of any such attempted
illegal transfer, or under any such voidable sub-lease, shall be liable to
ejectment at the suit of the landholder :

Provided that no order for ejectment shall be passed in case
(%) unless the sub-tenant is in possession at the time the suit is brought.

(2) To every suit under this section both the tenant and the
sub-tenant or the person in whose favour the illegal transfer purports to
have been made shall be made parties: .

Provided that in the case of a voidable sub-lease the landholder
shall not be bound to claim any relief against the sub-tenant.

Sub-tenant’s tenant.—In a suit for ejecting a tenant sub-tenant should
be impleaded. 30 I, C. 795.

Proforma Defendants.—If found interested in the land may be ejected.
31 1. C. 864.

The section is not retrospective and so the time-barred cases of the
old Act cannot be revived under the section unless a fresh cause of action
arises in this Act. R. C. 1927, 402,

83. In a suit for ejectment under section 82 if the plaintiff succeeds
Decree In suit the court may in its discretion pass a decree for the
under seetion 82. ejectment of the tenant from the entire holding or such
portion of it as is actually transferred or sub-let at the date of the
institution of the suit, notwithstanding that the plaintiff may have sued
for his ejectment from the entire holding :

Provided that, in the case of a voidable sub-lease, for special
reasons, which must be recorded in writing, the court may pass a decree
permitting the tenant (not being a sub-tenant} to apply in the same
proceeding within a time not exceeding one month from the date of
the decree, for the ejectment of the person in whose favour the voidable
sub-lease has been made, and directing that if the tenant so applies
and if he ejects such person and resumes occupation of the land within
such further time as the court, either in its decree or by means of a
subsequent order, may fix, the decree shall not be executed against the
tenant except in respect of costs. In such case the decree shall direct
that if the tenant either fails to apply for the ejectment of such person
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within the time fixed in this behalf, or fails to resume occupation of
the Jand within the further time allowed by the court for that purpose,
the tenant shall be ejected either from the entire holding or from such
portion as the court may direct, as the case may be. *

Where the landholder seeks to eject a tenant from the entire holding
which is subject to an unauthorized lease or illegal transfer, the court has
-no discretion to confine its decree to a part only. II U. D. 446.

I the transferee or sub-lessee does not exist at the date of suit, this
section will not apply. 11 U. D. 596,

The tenant who has once received the benefit under s. 83, will not be
entitled to the benefit a second time on his immediately subletting the
holding again. V U. D. 121.

d‘lﬁ'ﬂ;ﬂgl f?,: 84. (1) A tenant, not being a permaneht tenure-
o: br'e.;e';: pe c:n- holder or a fixed-rate tenant, shall be liable to eject-
dition of tenure. ment from his holding on the suit of the landholder —

(a) on the ground of any act or omission detrimental to
the land in that holding, or inconsistent with the purpose
for which it was let;

() on the ground that he or any person holding from him
has broken a condition, not inconsistent with the pro-
visions of this Act, on breach of which he is by special
contract with his landholder liable to be ejected :

Provided that the use of a holding for the purpose of grazing
or of raising stock (including horses) or the construction of enclosures
suitable for stock raising shall not constitute a ground for ejectment
under clause (a)

(2) In any suit for ejectment under this section any person
claiming through the tenant may be joined as a party, and where the
plaintiff’s cause of action is based wholly or partly on any act or omis-
sion or breach of condition by a sub-lessee or other transferee such
sub-lessee or other transferee shall be joined as a party.

Detrimental Act.—An act detrimental to the land or inconsistent with
the purpose for which it was let, depends upon the circumsiances of the
case. 34 Cal. 718 P. C.

Aects of Waste.—{1) Turning arable land into a brick-field, 13 A. L. J.
802 (2) Planting of trees or converting agricultural land -into an orchard,
24 Cal. 160, (8) Hut for agricultural purpose, converted into a pucca mosque.
81.C. 732,4. Cutting down trees. 7 A. W. N. 30,

Not Acts of Waste.—(1) change of crops cultivated (2) use of water
of a well on a holding for irrigation of other lands of the tenant. VI U.D.
H. C. 429.

Building on a small portion, ejectment from that portion only. S. D. 4
of 1914 ; II U. D. 527, IV U. D. 591. But the Allahabad High Court held in
13 A. L. J. 302 that the tenant should be ejected from the whole portion

- of the holding.

Breach of Condition.—Which would secure advantage to the Zemindar
even in form of rent is not within cl. ' b) of this section. 3 A. L. J. 319.

85. (1) A decree for ejectment under section 84 may direct the
Decree insuit ejectment of the tenant either from the holding or
under section 84- from such portion thereof as the court, having regard
to all the circumstances of the case, may direct.
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(2: Such decree may further direct that if the tenant repaifs
the damage, or pays such compensation as the court thinks fit within
one month from the date of the decree, or such further time as the
court may, for feasons to be recorded, allow, the decree shall not be
executed except in respect of costs.

(3) Notwithstanding anything contained in this section, a land-
holder may, in addition to, or in lieu of suing for ejectment, sue —

{@) for compensation, or
{6} for an injunction with or without compensation, or

(¢, for the repair of the damage or waste, with or without
compensation,

This section corresponds to s. 65 of the repealed Act except that under
this section, a court may also order the ejectment from such portion of the
holling as the circumstances of the case require. IX U. D. 8.

Ejectment by notice on application to the court.

86. 1) A non-occupancy tenant holding from year to year or under a

Ejectment on the lease, or for a period which has expired, or will expire,
applieation  of at or before the end of the current agricultural year,
the landholder.  g,.) be Jiable to ejectment on the application of the
landholder. .
(2) An heir of a statutory tenant shall, subject to the provisions
of section 20 (2; on the expiry of five years from the death of the
statutory tenant whom he succeeded under clause 24 or 25, be liable
to ejectment on the application of the landholder.

Persons who eannot be ejected.—{1) no person who is not a non-
occupancy tenant can be ejected, e.g., sub-tenants, cultivator from occu-
pancy, ex-proprietary or fixed rate tenant so long as the tenancy in
chief exists. (2) A person who is not a tenant cannot be ejected. B. R. 10
of 1885. (83) A landholder taking possession of his holding by wrongfully
ejecting his tenant. B. R.6 of 1912. (4) Non-occupancy tenant from land
encroached upon by him. (5) Sub-tenants of a non-occupancy tenant.
B. R. 8 of 1884.

Persons entitled to ejeot.—(1) The proprietor and not the Thekedar,
whom no power is given under the Theka, can eject. II U. D. 893. But
in giving notice -for ejectment the Thekedar must join. IV U.D. 258.
(2) After the confirmation of partition by court, if it is done before, the
1st October, the co-sharer, to whom a certain land has been allotted can
alone sue for ejectment of its tenants. B. R. }0 of 1910. But he cannot
do so before the confirmation of partition or during partition proceedings
IV U D. 879. (8) Persons to whom rent is paid can eject. II U.D

589.

Lease.—Want of lease raises a pre-sumption of an yearly lease. Agra
F. B. 16. .

Agreements and orders reecognized as leases under the Aet.—
(@) Agreement for enhancement of rent, a lease of 5 years. (b) Order
under s. 74 or s. 75, a lease for seven years. (c). A decree, fixing rent of
a Revenue free grantee of less than 12 years, a lease of 7 years.

The tenant will not be ejected for the period mentioned above. B. R.
1 of 1905.

For procedure : see Notification 1077, 884 Judl. B, dated 20th Dec,
1927.
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-87. (1) An application for the ejectment of a tenant under section
Filling of appli- 506 shall be made in the raonths of July, f\ugust or
eation and eon- September accompanied by a notice in triplicate, and,
tents of notice. except as provided below, by a certified copy of the
latest kkatauni filed in the tahsil.

Proviso I. —Provided that if the application is made within
the prescribed period the court may allow the names of other persons
having an interest in the tenancy, or who are for any other reason
necessary partics to the proceedings, to be added after such period has
expired, and the notice shall be as effectual in respect of all persons so
added as if it had been filed within the prescribed period.

Proviso Il.—Provided also that where the tenant has been
-admitted to the occupation of the holding after the period to which the
khatauni last filed in the tahsil relates, no copy of such Akatauni need
be filed by the landholder.

.Proviso Ill. —Provided also that the local Government may’
by a rule made after previous publication extend, either generally or
in respect of any local area, the time within whxch applications under
this section may be filed. .

(2) Every notice under sub-section (1) shall contain the follow-
ing particulars: -

(a) the name, description and place of residence of -the -
landholder ;

(b)‘ the name, description and of residence of the tenant ;

(c) a description of the holding, specifying the name of
the village or mahal and of the pargana -or other local
division in which the holding -is -situated, the rent-of
the holding, and unless the holding can be -etherwise
adequately déescribed, the number of each- ﬁeld according
to the government survey ;

(d) the ground on which ejectment is applied for ;
It shall also inform the tenant—

(¢) that if he desires to dispute the ejectment he must con-
test the notice within thirty days of its being served on
him ; and

(f) that if within thirty days of the service of the notice he
appears and admits his liability to ejectment he .will
not be liable for any costs

The term for the making of an application under this section cannot be
extended ; for the section is imperative. IV U. D. 44.

Holding.—(a) Notice as to a part of the holding is bad, I U. D. 331.
() But if the part is separately assessed to rent, it is good. B.R. 3 of 1887. (¢)
Non-occupancy part must be demarcated; 11 U. D. 482. (d) Bolding belonging
to three mahals jointly, the owner of one mahal cannot eject without.demarca-
tion. II U.D. 558. But if they sue simultaneously for ejectment from the
entire holding, the demarecation is not necessary. B. R. 15 of 19256.

Bad notices held valid.—(1) Wrong entry of rent, not prejudicing the
tenant, will not invalidate the notice. 1V U. D. 333. (2).A trifling irregular-
ity, e. g., an error in name, slgnature of parties, mis-statement .of.area,
etherwise sufficiently defined, ommission to state the area er entry of other

L. A—13
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lands not held by the tenants will not invalidate the notice. 14 W.
R. 474. :

Joinder of names.—Proviso first gives effect to 1II U. D, 5611, IV U.
D. 44 and V U. D, 272. ]

Tenant is a necessary party in suit for ejectment of a sub-tenant. I
C.D.21.

A person in possession of the holding under the decree of a civil court,
from which an appeal has been filed, must be impleaded. II. U. D. 466.

Joinder of holdings.—A suit for different holdings or holdings con-
tained in different mahalsis bad. VI U. D. H. C. 111.

88. On an application being made in accordance with section 87,
Service of no- one copy of the notice accompanying such application
tiee, shall. on payment of the prescribed fee, be served on
‘the tenant in the same manner as a summons issued by the court to
which application is made :

Provided that notwithstanding anything contained in section
264 no such notice shall be served through the post.

In case of several co-tenants notice must be served upon all. IV U.
D. 410.
89. (1) If any tenant to whom a notice is issuid under section
_ 88 appears within thirty days of the service of such
,,'ig“ﬁf'.lﬁgm’fy notice and admits his liability to ejectment, the court
and of non-ap- shall pass an order for his ejectment ; but he shall
pearance. not be liable for any costs incurred by the landhoider
either under the two preceding sections or under section go.

(2) If on the expiry of thirty days from the service of such
notice the tenant has not appeared, the court shall pass an order for his
ejectment.

90. (1) Every application for execution of an order passed under
gxeeuiion of or- Section 89 shall be made within one month after the
der under see- passing of such order, or after the expiry of a period
tion 89. of thirty days from the service of the notice under
section 88, whichever date is the later.

(2) Where the order was passed under sab-section (1) of
section 89 it may be executed without any further notice to the
tenant.

(3) Where the order was passed under sub-section (2) of
section 89 the court shall issue to the tenant the duplicate copy of the
notice filed by the landholder under section 87 with an order endorsed
thereon informing the tenant that if be desires to show cause why pos-
session should not be delivered to the landholder he must do so within
thirty days. If the tenant does not appear within thirty days of the
service of the notice so endorsed, or having appeared fails to show
cause why execution should not issue, the order of ejectment shall be
executed as hereinafter provided.

It gives a chance to the defaulting tenant to contest ex parte orders pass-
ed under s. 89 (2).

9I. (1) If within thirty days of service of a notice under sub-

Tenantshowing gection of secti 0
To againa;  octon ‘_(;3) on 90 the tenant .appears and
execution. 4
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(@) that he is not liable to ejectment, and

(&) that the notice under section 88 was not served on
him,
the court shall forward the record to the assistant collector in charge of:
the sub division,

(2_) The court to which the proceedings are forwarded or any court
to which they may be subsequently transferred under the provisions of
this' Act shall proceed to inquire whether the notice under section 88
wes* duly served. Ifit finds that the notice was duly served, it shall,
subject to the provisions of section 78, return the record to the  assist-
ant collector of the second class, who shall cause the order of ejectment
to be executed according to law. If it finds that the notice was not
duly served it shall set aside the order of ejectment and proceed as
provided in section 92.

92. (1) If within thirty days of service of a notice under section
Proeedure OO the tenantappears and contests his liability to
where tenant ejectment, the court shall forward the proceedings
eontests notiee.  for disposal to the assistant collector in charge of the
sub-:division,

(2) In such case and also where the assistant collector sets
_aside an order of ejectment under the provisions of section 91, the
application under section 86 shall l%? deemed to be a plaint and the case
shall proceed as a suit. The landholder shall, withir a time to be fixed’
by the court, deposit the balance of court-fees due from him, failing
which the suit shall be dismissed. '
Enforcement of ejectment.

93. (1) Every decree or order for ejectment shall be enforced
Mode of exeen- in accordance with the provisions of the Code of Civil
tion of decree or Procedure, 1908, relating to the execution of decrees
order. - for delivery of immovable property :

Provided that before an order of ejectment passed under section
81 (3) is executed, the court shall, if the tenant has not appeared, issue
to the tenant the duplicate copy of the notice filed by the landholder
under section 8t (2) with an order endorsed thereon informing the
tenant that if he desires to show cause why possession should not be
delivered to the landholder he must do so within fifteen days. If the
tenant appears and admits the claim, or does not appear within fifteen
days of the service of the notice so endorsed, no time shall be allowed
under section 81 (4) except with the consent of the landholder, and the
order of ejectment shall be executed as hereinbefore provided. If
the tenant appears and contests the claim, the procedure shall be as
provided in section 81 (5).

(2 Every sub-lessee or transferee of the person to be ejected
whose interest is extinguished on the ejectment taking place shall for
the purpose of execution of the decree or order for ejectment, be deemed
to be a judgment-debtor, but unless he offers resistance or obstruction
to delivery of possession, he shall not be liable for costs.

Its provisions are similar to 5. 89 (2) 9 L. R. Rev. 295,

For provisions relating to the execution of decrees for delivery of
immovable property.—See Or. XXI, rs. 356 and 36 C. P. C. 1908,
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94. (1) Delivery of possession in execution of a decree or order
Time of execu- for ejectment shall not be made before the first day
tion, of April or such later date as the: local Government
may. by rule prescribe in respect of any local area, or after- the thirtieth
day of June in any year except when the order for delivery. of pessession
is passed after the first day of June in respect of an applxcatxon for
execution made before the first day of April preceding.

(2) Nothing in this section shall affect any right the tenant may
have in respect of standing crops under section 97 or shall apply. to any
order. passed under the provisions of section 79.

The rule under sub-section (1) regarding the time of delivery of pos-
session js imperative. III U, D. 854, 676.

Where possession was not given on account of unavoidable-delay,
opportunity to show cause should be given to the tenant on a. subseguent
application. IIT U, D. 348.

Under the old Act the ejectment was to take effect after the 30th June,
but now the delivery of possession should be given between the 15t day. of.
April and the -830th day of June.

95. (1) Any person against whom a decree or order of.ejectment
Provision. for (rom 2 holding orany portion thereof has. been execu-
unlawful re- ted under the provisions of this Act, who re-enters. or
entry. attempts to re-enter into occupation of the same
without the written consent of the pérson for the time being entitled to
occupy the same shall be presumed to have done so with intent to
imtimidate or annoy the person in possession, within the meaning of
section 441 of the Indian Penal Code.

(2). Where a person is convicted of an offence of criminal tres-
pass in the circumstances stated in sub-section (1), and'it-appears to the
court convicting him that any person has by reason of anything done in
the course of committing the offence been dispossessed of any land, the
court mayj, if it thinks fit, order the dispossessed person to be restored
to thepossession of the same.

96. A tenant against whom a decree or order for ejectment has
Prohibition been passed shall not sell, cut or remove any tree
agalnst eutting pon his holding unless there is a contract or lecal’
trees after pass- ‘o1s .
ing of deecree or CuStom entitling him to do so.

order.

Trees partake of the character of the holding ; hence the cutting of
trees has been forbidden. IV U, D. 147.

97. (1) (a) If on the date of actual delivery of possession to the
Right to crops landholder there are ungathered crops or other pro-
when ejeetment ducts sown or planted by the tenmant either before
takes effect. the date of the order for execution of the decree or
order for ejectment, or after such date with the permission in writing
of the landholder, the landholder shall have the option of purchasing
the same, and upon his forthwith tendering to the tenant the price of
the same the right of the tenant to such crops or other products and

to use the land for the purpose of tending, gathering and removing- the
same, shall cease.

(&) If the landholder does not elect to purchase the same, the
tenant shall be entitled to use the land as aforesaid for a further period
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until'suclf crops or other products have been gathered’ and: removed,
paying a fair rent therefor.

(2)' 1f on the date of the actual delivery of possession: to the
lamdtivlder there are upon the land ungathered crops or other-products
sowrror planted by the tenant after the date of the order for executiom
of the decree or order for ejectment without the permission in-writing
of, the.landholder, the. tenant shall have no right in such crops and the
title.to them shall pass to the landholder with the land.

Other produets.—include Jessamine and Bela plants, 6 1. C. 74. But

guava trees and fruit and other trees are not included. 1 N. W, P. 108
and 10.A. W. N. 145. .

Sub-section (1) ol. ().—~The tenant entering to tend and cut the. crop
isnot: guilty of theft. 11 A, L. J. 270. But he is bound to vacate ; the refusal
will'muke him guilty for trespass. III U. D. 180.

98. (1) All claims relating to the price of crops or other products
Settlement of Which the landholder bhas elected to purchase under
dispute as to clause (@) of sub-section (1) of section 97 or to the
priteofbrops:  rent payable By the temant for the use-of!the land
under clause () of the same sub-section, shall be determined by the
court executing the decree-or order:

Provided that no claim on account of the price of such crops
or other products shall be entertained unless it is made within fifteen
days of* the date of delivery of possession. ,

(2) Any sum payable by the landholder or hy the tenant re-
spectively under- this section. may be set off against any, sum payable
to him_hy, the other either under this section or under the decree or
order.

This section.carresponds to s. 76 and 77 of the repealed. Act, with, this
difference that under the new Act, the dispute relating to prices and rents
shall be determined by the execution court, while under the repealed Act,
such claims were to be decided by a suit.

Remedies for wrongful ejectment.
99. (1) Any tenant or rent-free grantee ejected from, or prevented
Romedies for IYom obtaining possession of, his holding or any part
wrongful efeet- thereof, otherwise than in accordance with the pro-
ment.. visions of this Act, by—
(4) his landholder or any person. claiming as landholder to
have a right to eject him, or
(4) any person claiming through such landholder or person,
whether as tenant or otherwise,
may sue the person 30 ejecting him or keeping him out of possession—
(s) for possession of the holding ;
(#3) for compensation for wrongful dispossession ; and

(s13) for compensation for any improvement he may have
made :

Provided that no decree for possession shall be passed where
the tenant, at the time of-the passing of the decree, is liable to eject-
ment in-accordance with the provisions.of this Act within the current
agricultural year.
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(2) If:-the decree is for possession, no compensation for an.
improvement shall be awarded.

(33 When a: decree is given for compensation for wrongful
dispossession but not for possession, the compensation awarded shall
be for the whole period during which the tenant was entitled to remain
in possession.

(4) A tenant who has sued for possession only shall not be
entitled to institute a separate suit for compensation for wrongful
digpossession, or for an improvement, in respect of the same cause of
action.

This section corresponds to s. 79 of the repealed Act, with following
differenice. (1) A rent-free grantee also can sue. This overrules, the
decision cited in VI U. D. 835. (2) The person prevented from obtaining
possession can also sue. IV U. D. 335. (3) A suit can be brought against
any person claiming through such landholder or person whether as a
tenant or otherwise.

Dispossessions.—To which the section applies :—

(1) Entering on the holding without tenant’s consent in accordance
with a condition in the lease. 7 I. C. 486.

(2) dispossession caused by acting in compliance with a term in the
Wajib-ul-arz. B. R. 12 of 1890.

(8) putting another person in possession. 19 A, 34.

(4) giving possession of the occupancy holding to a tenant other than
the heir of the tenant. 27 A. 372.

(5) ouster of the reversionary heir. 12 A. L. J. 29.

(6) illegal entry by the landholder. B. R. 6 of 1925.

Sub-section (4).,—Is in accordance with the provisions of or. II'r. 2 of
the C. P. Code 1908. ]

The onus of dispossession lies on the person dispossessed. VI U.D.
220.

100. When a court of appeal or revision reverses a decree or
When deeree or order for the ejectment of a tenant and the tenant
order of ejeet- js liable to ejectment in accordance with the provisions
_ mentreversed.  of this Act within the current agricultural year; the
decree or order of the court of appeal or revision shall not be for posses-
sion but, subject to the provisions of section 116, for costs only.

10f. When a tenant or rent-free grantee of a holding sues under
Who must be Section 99 for possession, he may join, as a defendant
joined in sult in the suit, every person in possession claiming
g,gder section through his landholder or through the person who -
: has ejected him, as the case may be, and if he sues
u;:der section 99 (1) (4) he shall join his landholder as a defendant in
the suit.

I02. The provisions of section 93 shall apply, muwtatis mutandss,
Possession to be to the execution of a decree for the reinstatement
dellvered. of a tenant in his holding.

Surrender.

103. (1) A tenant, not bound by a lease or other agreement for a
Surrender of f%xed period to continue to occupy the land in the
holding by following year, may, at the end of any agricultural
tenant. year, surrender his holding, whether it is or is not
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sub-let or mortgaged, but he shall not be entitled to surrender a portion
only of his holding.

(2) Notwithstanding such surrender, unless the tenant, before
the first day of April, gives to the landholder notice in writing of his
intention to surrender, he shall be liable to the landholder for the reat
of the holding for the agricultural year next following the date of the
surrender :

Provided that the tenant shall not be so liable in respect of
any period during which the holding is let to another tenant, or is taken
into his own cultivation, or use, by the landholder.

(3) Nothing in this section shall affect any arrangement by
which a tenant and his landholder may agree to the surrender, of the
whole or any portion of a holding.

¥alid Surrender.—(1) A surrender for consideration, if given effect to by
aminor is valid. U. D. 891. (2) Surrender made by the father of joint
Hindu family in respect of an ancestral holding is valid. 11 O. C, 292,
(3) Surrender by a Hindu widow was held to have extinguished the
interest of her heirs. V U.D.199. (4) Surreander must be in respect of
the entire holding.

Not Valid.—Surrender is not valid if an ax-proprietary tenant remains in
possession, V U. D. 90 ; IV U. D. 235. An agreement to surrender without
actual evacuation does not terminate tenancy, S.D. 9 of 1913, but terminates
tenancy in case of an usufructuary mortgage, mortgagee being in posses-
sion. 1926 R. C. 481.

104. Notwithstanding anything in the last preceding section, when
Surrender upon 2@ decree or order for the enhancement of the rent of
enhaneement of any holding is passed, and the tenant thereof within
rent. fifteen days of the date of such"decree or order gives
to the landholder notice in writing of his desire to surrender such hold-
ing at the commencement of the period in respect of which such
enhancement takes effect, and surrenders such holding accordingly, he
shall not be liable for the rent payable for such holding in respect of
any period subsequent to such surrender.

105. (1) Any tenant, instead of or in addition to himself giving
Serviee through notice in writing to the landholder under section

tahsildar of 103 or section 104, may, before the expiration of
Mﬂ:O of sur- the period limited for giving such notice, make an
render application to the tahsildar, who shall thereupon

cause the notice to be served on such landhoider, the tenant paying the
cost of the service.

" (21 Every such notice shall be deemed to have been received at
the time it was first tendered. .

The decision contained in 2 A. L. J. 865 is no longer good law.

206. (1) When any such notice has been- received by or served
Suit by land- ©on a landholder, he may institute a suit to have such
hol:'l:r to set notice declared invalid, and the court shall thereupon
aside gotice. determine the question between the parties.

(2) If the landholder does not institute such suit, he shall be deemed
“to have accepted the surrender.
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Abandonment,
107. (1) Subject to the provisions of sub-sections (2) .and (3),
a temant who ceases to cultivate his holding without
arranging for the payment of his rent as it fails due
and giving written notice to the landholder of such arrangement shall
be presumed to have abandoned his holding.

Ezplanation. — A tenant does not cease to cultivate his holding if
he leaves a member of his houszhold or a hired servant in charge of it.

(2) A tenant who ceases to cultivate his holding and without
-executing a written sub-lease leaves in charge of his holding any person
on whom, in the event of the tenant’s death, the tenant’s interest -would
devolve shall, if he does not resume cultivaiion within five years, lose
his interest in the holding, and the person left in charge thereof shall
succeed to the holding,

(a) if the holding is held with a right of occupancy, as a
tenant with a right of occupancy,

(4) if the holding is held with -statutory rights, as heir of
the statutory tenant,

(¢) if the holding is held with neither a right of occupancy
nor statutory rights, as a non-occupancy tenant.

(3) A tenant who ceases to cultivate his holdiog and without
executing a written sub-lease leaves in charge of the .holding a person
other than one of the persons mentioned in sub-section (2) under an
arrangement to which the landholder has not agreed in writing shall
be presumed after the expiry of the period for which the tenant could
have sub-let to have-abandoned the holding.

(4) Where a tenant is presumed to have abandoned his holdlng
the landholder may file a notice in the office of the-tahsildar for service
on "the tenant or publication stating that he wishes to treat the holding
as abandoned and is about to enter on it accordingly and the tahsildar
shall cause a notice to be served or to be published in such manner
as the‘Board by rule direct. After filing the notice the landholder
may, in any year between the filteenth day of May and the thirtieth
day of June, enter on the holding and let it to another tenant or take
it under his own cultivation.

Abandonment,

(5) Where a -tenant sues under section 99 for recovery of pfzssession
of -a helding on which the landholder has entered under the provisions
of sub-section (4), and the tenant satisfies the court that he has not
in fact-abandoned his holding the tenant shall be entitled, subject to
-the provisions of sub-section -¢t) -of-section 99, to reinstatement on such
terms as the court may think fit.

Explanation to sub-s. (1)—confirms the rulings, in III U. D. 132
1927 R. C. 207.

Sub-s. (2)—requires sub-lease to be in writing. 32 I. C. 586.

Sub-s. (3)—applies to persons other than heirs, presumptuons or rever-
sioners, e. g. (1) A mortgagee left in occupation VI U. D. 370 (2) Transferee
under valid transfer and in occupation. 33 Cal. 1219.

Non-payment of rent and non-gccupation.—Unless accompanied -with
circumstances indicating intention to abandon are not abandonment ;7

Mad.-H. C. 98,
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Sub-s. (4) leases in which notiee is not necessary.—(1) where the
landholder sues for possession on the ground of abandonment, 3 C. W. N.
46, (2) where the landholder sues to eject him on account of his trapsfer-
ring the holding without permission. 4 C. W. N. 93.

108.  Notwithstanding anything contained in sections 103 and 107,
Right of suit of any person claiming to be entitled under sub-section
suoeessor to (1) of section 25 to succeed to a holding which has
holding: been surrendered or abandoned may bring a suit for
the possession of such holding.

CHAPTER VIL
IMPROVEMENTS.

Improvements 109. A permanent tenure-holder or a fixed-rate

bypermanent {mbrovement.
tenure-holder tenant may make any improvement

or fixed-rate
tenant-

Improvemen t s 110. An ?x-proprietary or occupancy tenant
by ex-proprie- may make any-improvement except that he may not
tary or oeeu- plant trees, make a tank, or erect buildings of a
paney tenant. permanent character "unless there is a local custom

entitling him to do so or he has obtained the written consent of his land-
holder,

A well is not a {ank and so a tenant can construct one without proving
any local custom. 1929 All. 544,

III. A statutory tenant may construct, maintain and repair a well
Improvement s for the irrigation of his holding, with all works inci-
by statutory dental thereto, and a temporary building for the
tenant. purpose mentioned in section 3 (11) (2), but may
not, except with the written consent of his landholder or the permission
of the court obtained under section 114, make any other improvement.

Zemindar's standing as a security for a Taqavi advance amounts to
written consent. 9 L. R. Rev. 142,

112, (1) No other tenant shall make any improvement except

Improvem e nts, with the written consent of the landholder.
:’:“:t“yor othor (2) No sub-tenant shall make any improvement

tenant. unless—

(@) It is an improvement which his landholder could himself
have made, and

(%) be has obtained the written consent of his landholder.

Effect of improvement without eonsent.—(1)tenants will not be
entitled to any compensation, II U. D. 282, (2) no order can be passed for
the removal of materials used for purposes of improvement. IV U.D. 230.

113. Nothing in this chapter shall entitle a tenant to make, except

Restrietion on with the written consent of the landlord, any improves
improvement

whieh may in- ment which may substantially diminish the value of
jure other lyand- other Jand belonging to the landlord.

The use of the word landlord is significant and excludes landholders who
are permanent tenure-holders, fixed-rate tenants or hold the holding under
some cultivatory rights.

Lo Aa— 14
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114. (1) If a tenant applies for the written consent of his land-
Application holder to the rpaking of an improvement which he
when permis- may not make without such consent and the landhol-
slon isrefused,  der omits or refuses to grant it, the tenant may apply
to the collector or the assistant collector in charge of the sub-division
for permission to make the improvement.

(2) When an application is made to the collector or an assistant
collector under sub-section (1) he shall take into consideration any
objection which the landholder may have to urge on either of the
following grounds, namely,—

(a) that the work proposed is not an improvement as defined in
section 3 (11) of this Act, or is too costly, or

() that the landholder is himself prepared to make the improve-
ment,

and shall then either grant the permission on such conditions as he
considers fair and equitable, or refuse the application.

115. (1) A landlord may make an improvement on or affecting
Right of land- the holding of a tenant not baving a right of occu-
iggrovt:me::;g.ke pancy with or without the consent of the tenant.

(2) A landlord may make an improvement on or affecting the
holding of a tenant having a right of occupancy with the written consent
of the tenant, or if the tenant refuses his consent, with the permission
of the collector or of the assistant collector in charge of the sub-divi-
sion :—

Provided that, notwithstanding anything in this sub-section, a landiord -
may construct a well on or affecting the holding of a tenant having a
right of occupancy without the consent of the tenant,

(3) A landlord making an itﬁprovement on or affecting the hold-
ing of any tenant shall be liable to compensate the tenant for any loss
which he may cause to the tenant when making it.

(4) If the effect of an improvement made by a landlord is to
impair the productive powers of any land held by any tenant from such
landlord, such tenant shall, in addition to any compensation which may
be awarded to him under sub-section (3), be entitled to.such abatement
of his rent as the court considers just

116. A tenant who has made an improvement which he is entitled
Compensat 1on to make shall be entitled to compensation for such

g;nt.s. lmprove- ;i brovement in the following cases: —

(a) when a decree or order for his ejectment is passed ; and

(6) when he has been wrongfully dispossessed by his landholder
and has not recovered possession of his holding :

Provided, first, that compensation shall not be payable for any
improvement made thirty years or more before the date on which the
&jectment is to take effect : '

Provided, secondly, that a tenant ejected in execution of a decree
passed in a suit for ejectment, or in pursuance of a notice of ejectment
shall not be entitled to compensation for any improvement begun by
him after the service of the summons in the suit, or service of the notice,
which resulted in his ejectment,
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No compensation will be decreed for improvement made without any
right to doso. B. R. 4 of 1904.

Provisoe second gives effect to the ruling cited in IV U. D. 302.
xx7. In estimating the amount of compensation due to a tenant

Valoation of for an improvement made by him, the court shall have
eompensation. regard —

(a) to the amount by which the letting value or the produce of
the holding or the value of that produce is increased by
the improvement;

(6) to the condition of the improvement and the probable
duration of its effects ;

(¢) to the labour and capital required for the making of such an
improvement, allowing for—

f£) any reduction or remission of rent or any other advantage
allowed to the tenant by the landholder in consideration
of the improvement ;

(#) any assistance given to the temant by the landholder in
money, material or labour; and

(##%) in the case of a reclamation or of the conversion of unirrigat-
ed to irrigated land, the length of time during which the
tenant has had the benefit of the improvement.

The rules prescribed for estimating the amount of compensation for
improvements are consistent with the findings of the Board in cases cited
in B. R. 12 of 1885 and B. R. 3 of 1886.

Beneficial lease for a few years given to a tenant for breaking up a new
land, may be taken into consideration in estimating the compensation.
1 L. R. 15.

118. (1) When the 1mprovement benefits both the land from which
Improvem ént the tenant is. to be ejected and other land in the
benefiting 1and occupation of the same tenant the compensation
antis not ejeet- Payable to the tenant shall be estimated with refer-
ed ence to the extent to which the land from which the

tenant is to be ejected has benefited by such improvement.

(2) If the improvement has been executed on the land from
which the tenant is to be ejected, the landholder, on  payment of the
compensation awarded to the tenant, shall become the owner of the
improvement, but the tenant shall be entitled to the benefit of the im-
provement in respect of the land remaining in his occupation, to the
same extent and in the same manner as that land has hitherto benefited
by the improvement. :

(3) If the improvement has been executed on land which remains
in the occupation of the tenant, the landholder, on payment of the
compensation awarded to the tenaat, shall be entitled to the benefit of
the improvement in respect of the land from which the tenant is ejected
to the same extent and in the same manner as that land has hitherto
benefited by it.

Furnishes one more rule for estimating the compensation, IV U. D. 882,

These sub-sections provide for the ownership and use of improvement.
II U. D. 261.
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119. . (1) When compensation is found to be payable to the tenant
Landhol d e #’s under section 78, the landholder may apply to the court
S’tﬁgﬁ to "t‘gg: to be allowed to give, in lieu of the sum payable or in
money eompen- lieu of part thereof, a beneficial lease of the holding,
satlon, or of some other holding or to make compensation in

some other manner.

(2) If the tenant agrees to accept such beneficial lease or other
form of compensation, the decree or order under section 78 shall be
modified accordingly.

(3) If the tenant refuses to accept a beneficial lease, and if the
court, after examining the tenant and making such further inquiry as it
may deem necessary, is of opinion that the lease is suited to the circum-
stances of the tenant, and will adequately compensate the tenant for the
improvement in respect of the whole or part of the compensation
decreed as the court may determine, and that the tenant has no valid
reason for refusing to accept the lease, the court shall allow the tenant one
month within which to come to terms with the landholder, and if within
that time or within such further time (if any) as the court may think
fit to allow, the tenant accepts the lease, and such acceptance is certified
by him to the court, the court shall proceed as provided in sub-
section (2) ; :

and if the tenant does not accept the lease within such time, he shall
forfeit his right to so much of the compensation payable as would have
been covered by the beneficial lease.

(4) No compensation other than a beneficial lease shall be
decreed or ordered in lieu of money, except with the consent of the
tenant.

(5) Every application under sub-section (1) shall be made within
one month from the date of the decree or order under section 78.

?i;mltes as lgo 120. (1) If a question arises between a tenant
fmgprtovg(:nelgat; and his landholder —
ote. '

(@) as to the right to make an improvement, or
(4; as to whether a particular work is an improvement, or

{c) as to the amount of compensation or abatement of rent due
under sub-section (3) or sub-section (4) of section 115,
the assistant collector in charge of the sub-division shall, on the applica-
tion of either party, decide the question.
(2) The decision of the assistant collector on questions arising
under clauses (2) and () of sub-section (1) shall be final.
In questions arising under clause (¢) an appeal shall lie from his
decision to the collector.

CHAPTER VIIL
MISCELLANEOUS PROVISIONS REGARDING TENANCIES.

121. (1) At any time during the continuance of a tenancy the
tenant of a holding may sue the landholder, or an
Suit by tenant , g may ’ y
for dee’laratlon person claiming to hold through the landholder, whe-
of his right. ther as tenant or rent-free grantee or otherwise, for a
declaration of his right as tenant.
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(2) In any such suit against the landholder any person claiming
to hold through the landholder may be joined as a party, and in any such
suit against a person claiming to hold through the landholder, shall be
joined as a party.

In a suit against any other person than a landholder, the landholder is
- s necessary party. 1929 A.L.J. 849 ;51 All 853 (S. B.). At suit for
declaration of joint tenancy and possession with the defendants lies in a
Revenue Court. 1929 All 67 ; 1929 A. L. J. 849 (F. B.).

£22. In case of doubt or dispute as to who is the tenant of a
Sult by landhol.  Bolding the landholder may sue the persons as to
der for declara- Wwhose right such doubt exists or between whom such
g‘;’; 1: to who Is  dispute has arisen, to have it declared which of such
) ot. persons is the tenant.

Persons who can sue under this section.—(1) The tenant must sue
during the continuance of his tenancy, V U. D. 825 ; (2) The tenant must
not hold himself out to be the proprietor of the holding ; (83) The heir of a
deceased tenant whose right is denied by the Zemindar, 36 All. 48 ; (4)
The tenant of a portion of an area included in the ancestral holding of the
parties, 26 A. L. J. 431 ; (5) The adopted son of a deceased tenant not
recognized by the Zemindar, V U. D. 18; (6) Rival claimants to a
holding, 1926 R. C. 438.

The sub-section (2) relates to the joinder of defendants and affirms the
rulings cited in B. R. 4 of 1922, 1929 A. L. J. 849, b1 All. 845, 1929 AlL
571 (8. B).

223. At any time during the continuance of a tenancy either
Sults for decla- the landholder or the tenant may sue for a declaration

5?':’3:“2;, 838" 49 to any of the following matters, namely, —

(@) the class to which the tenant belongs ;

(®) the situation, area, numbered plots or boundaries of the
holding ;

(c) the rent payable in respect of the holding and whether
payable in cash or kind ;

(#) the time, place and manner of appraisement, division or
delivery of crops for rent ;

(¢) the dates on which, and the instalments in which, the rent 18
payable ; and

(/) any other condition of the tenure required to be specified
under section 55(d) of the United Provinces Land
Revenue Act* 1901,

This section corresponds to the rest of 5. 95 of the repealed Act with
the addition of clause (f) for which see 55 (d! L. R. Act.

The suit referring to any matter within this section is under the exclu-
sive jurisdiction of the Revenue Court, 6 All. 110. The tenant must be in
possession of the holding in order to sue under this section. B, R.5 of
1885,

Cl. (¢) No new rent can be fixed. 87 All, 12. A suit to get the decree
declared invalid lies in a Revenu Ceourt under this section, 37 A. 254.

¢ See infra. R
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124 Whenever a tenant is ejected from a part only of his holding
Determinatio n Under a decree or order of a court, either he or his
of rent after landholder may in lieu of bringing a suit under
ejectment from gsection 123, apply to the court that ordered ejectment,
part of holding, ihin six months thereof, to have it determined
what portion of the rent previously payable for the entire holding is
payable in respect of the part of the holding from which ejectment has
not taken place.

This section does not apply to a case where the tenants gave up the plots
to a person whose khudkash: was subsequently entered under the orders of
the Record Officer. 14 R. D. 630. .

125. (1) Any tenant is entitled to receive a written lease from his

Right to written landho_lder, and a landholder, upon 'deliveripg or
leases and coun- tendering to a tenant a lease comsistent with the
terparts. provisions of this Act, is entitled to receive from him
a counterpart thereof.

(2) It shall be sufficient if such lease or counterpart contains,in
addition to the name and descnptlon of the tenant, the particulars
specified in section 123.

(3! Sach lease or counterpart may be in the form given in the
Third Schedule.

(4) No omission in any such lease of any covenants or con-
ditions, not inconsistent with any of the particulars above specified, shall
prevent either of the parties thereto from claiming the benefit of such

ovenants or conditions.

This section corresponds to sec. 96 of the repealed Act.
A Thekedar.—Can not sue under this section, 1923 R. C. 418.

l.ea.ﬁo?l lfot‘ Dergod 126. A lease for a period exceeding five years
Jears to be i1n Shall be made by an instrument in writing.
writing.

792A lease.—For less than five years needs no registration, 12 A, L. J.

127. (1) When under the provisions of this Act, or the Indian
Attestation in Registration Act, 1908, or any other enactment for
lieu of registra- the time being in force, any lease, counterpart,
tion. grant or agreement with respect to a temancy is
required to be made by registered instrument, and such lease, counter-
part, grant or agreement —

(a) is with respect to land held by a groveholder, as such, or to
land let or granted for the purpose of planting a
grove, or

(8) is for a term not exceeding ten years, aud stipulates for
rent not exceeding one hundred rupees annually,

the parties to such lease, counterpart, grant or agreement may, in lieu
of registering the same, obtain the attestation thereto of a revenue
court or of a revenue officer not inferior in rank to a gamungo, or of
such other person as the local Government may, by general or special
order in this behalf appoint and subject to suh conditions (if any) as the
local Government may, by rules made under this Act, direct.
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(2) Such court, officer or other person shall, after satisfying
himself as to the identity of the parties and their acquaintance with, and
assent to, the terms of the lease, counterpart, grant or agreement, make,
sign and date an endorsement thereon to the effect that he has so
satisfied himself.

(3) No such instrument shall be accepted for attestation under
this section unless presented within the period prescribed for pre-
sentation for registration under part IV of the Indian Registration
Act, 1908.

(4) Aninstrument attested under this section shall be deemed to
bea registered document for all purposes of the Indian Registration
Act, 1908. ‘

A Qabuliat.—Need not be signed by the landholder, nor a Patia by a
tenant. IITI U. D. 417.

Agreement reduced into writing unless stamped and registered will not
be admitted in evidence. B. R. 8 of 1920.

Lease of tenancy for life may exceed ten years and therefore cl. () is
not applicable to such lease, nor if rent exceeds Rs. 100, see 1922 R. C. 220,
14 A. L. J. 57 respectively. ‘

Attestation.—By a Deputy Collector in execution capacity is legal, II
U. D. 466.

Endorsement must be simultaneous with attestation, II U. D. 446.

128. In the absence of a contract to the contrary,a landholder

Landholder’s i i i f
right to measure ii :t:::ﬁit ‘to enter upon and measure the holding o

CHAPTER IX.
PAYMENT AND RECOVERY OF RENT.
Payment of arrears of rent.

{nstalment of 129. The rentof a tenant shall be payable in
rent. the following instalments and at the following
dates : — -

(@) if the instalments and dates have been agreed on by the
parties to the tenancy, the instalments and dates so
agreed on ;

(8) in the absence of any such agreement, if the instalments
and dates have been determined and recorded by a settle-
ment officer, the instalments and dates so determined
and recorded ;

(¢)in other cases for permanent tenure-holders and tenants with

a right of occupancy twenty-one days before the dates

- appointed for the payment of the instalments of land

" revenue of the mahal ; and for all other tenants thirty
days before the dates so appointed.

130. A payment of rent may be made by the tenant, or through
Rent how pay- his agent, or by postal money-order, or by deposit
able. in court under section 144. .
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'131. An instalment of rent not paid on the day on which it falls
Rent when in due becomes, on the following day, an arrear of
arrear- rent, and the tenant shall be ligble to pay interest on
such arrear at one per cent. per mensem.

Suit for interest on arrearg of rent, lies in a Revepue Court. IIT U. D.
178.

132. (1) An arrear of rent shall be recoverable by suit, or by
Recovery of distraint, or by notice through the tahsildar, in ac-
arrears. cordance with the provisions of this Act or in any
one or more of such ways.

(2) Arrears of rent due in respect of Government property may
be recovered in accordance with sections 39 to 42 -of the United Provinces
Court of Wards Act, 1912, as if they were arrears due in respect of
property under the charge of the court of wards.

Suit.—for arrears of rent due from an occupancy temant who had died
may be brought against his heirs in a Revenue Court. 14 All. 381. Suit
for recovery of damages from a ‘ Batai ’ tenant who has not sown, lies in a
Revenue Court, 20 A. L. J. 430 F. B.

A suit under this section lies only when cash rent or money equivalent is
settled. 13 R. D. 699, 582,

133. (1) A plaintif may unite in the same suit several claims
Joinder of for arrears of rent against the same tenant : provided

elaims for that they are in respect of holdings situated in the
arrears ofrent. game mahal.

(2) In such a suit the decree shall specify separately the
amounts (if any) found due in respect of the several holdings.

This section is new and overrules the decision in 3 A. L. J. 610. When
on partition, the land in a holding has been distributed among several
mabhals, separate suit for rent shall be instituted in respect of landin each
mahal, 78 1. C. 277.

134. (1) When a tenant makes a payment on account of rent,
Applieation of whether in satistaction of a decree or otherwise,
rent payments.  to his landholder with express intimation that he
wishes the payment credited to any year, instalment or holding the
payment, if accepted must be applied accordingly :

Provided that, where the tenant has not appropriated a paywent
made in respect of a decree passed under section 133 (2), the court
shall appropriate the payment in such manner as to save as many
holdings as possible for the tenant.

(2) Subject to sub section (1), the landholder may apply the
payment at his discretion in discharge of any arrear or arrears as he
thinks fit ;

Provided that—

(a) he shall not apply the payment in discharge of anarrear of which
the recovery is barred by the law in force for the time being
as to the limitation of suits and applications, and

(8) subject to clause (@), he shall apply the payment in discharge
of an arrear due in respect of an occupancy holding in
preference to one due in respect of a statutory or non-
occupancy holding, and

* See infra.
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133-A.* (I) In case of* any general refusal on the part of the
Recovery - of.. ‘mder-proprietors or tenants of any local area to pay
arrears of pent arrears of rent, rates or ceises due by them to their
as arrears of re~  |andlords, the Locql Gavernmsznt may, by notification
venue. in the Gaz~:tte, declare that such arrears may be
recovered as arrears of land revenue.

(2) In any local aréa to which a notification made under sub-section
(1) applies, a landlord to whom an arrear of rent, rate or cess is due by
an under-proprietor or tenant may (notwithstanding anything to the
contrary contained in this Act, or the United Provinces Local Rates
Act, 1914, or any other enactment for the time being in force), instead
of suing for recovery of the arrear under this Act, apply in writing to
the Collector to realize the same, and the Collector shall, after satistying
himself that the amount claimed is due, proceed, subject to rules made
under section 275, to recover such amount with costs and interest as an
arrear of land revenue.

(3) Nothing in this section shall be held to prevent the Collector
from proceeding under section 185 of the United Provinces Land
Revenue Act, 1901, in any case to which that section applies.

(4) The Collector shall not be made a defendant to any suit in
respect of an amount for the recovery of which an order has been
passed under this section.

(5) No appeal shall lie from an order of a Collector under this
section, but nothing herein contained and no order passed under this
section shall debar—

(a) a landlord from maintaining a suit under section 230 for the
recovery of any amount due to him which has not been
recovered under this section, or

(6) a person from whom any amount has been recovered under
this section, in excess of the amount due from him, from
recovering the said amount under section 230.

® As amended by Act II of 1931.
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(c) he shall not cancel or vary any appropriation communicated
to the tenant without the consent of the tenant,

(3) Where at the commencement or any suit of proceeding in which
the question of the application of any payment of rent arises, neither the
tenant nor the Jandholder has made any appropriation, the payment shall
be applied — _ ;

() in discharge of an arrear due in respect of an occupancy
holding in preference to one due in respect of a statutory
or non-occupancy holding, and .

(4) subject to clause (a), in discharge of an arrear of a longer
duration in preference to one of a less duration, and

(¢) subject to clauses (a) and (4) and where there are several
' arrears, in discharge of each arrear proportionately :

Provided that the payment shall not be applied in discharge of any
arrear which is barred by the law in force for the time being as to the
limitation of suits and applications.

Explanation.—An arrear means an jnstalment of rent due in respect
of a single holding, or any portion of such instalment, for the time
being remaining unpaid after the date appointed for the payment
thereof.

135. Any payment made by a tenant from whom rent is due to

Presum ption the landholder to whom it is due shall, in the absence
that payments ¢ .yijence of a contrary intention on his part, be

e
?{.ﬁ:d":'.!ﬁn,“ deemed a payment on account of rent.

136. Any person to whom any sum is due on account of canal
Arrearsofeanal dues under section 47 of the Northern India Canal
dues. and Drainage Act,* 1873, shall, in respect thereof,
bave all the legal remedies provided in this Act, as if such sum were
an arrear of rent, and where the land for which the sum is due is
sub-et, he shall have those remedies against the tenant and sub-tenant
jointly.

. Produce rents,

137. (1) When rent is taken by estimate or appraisement of the

ghts and gtanding crop, the tenant shall be entitled to the

Bl
'pl:::l“,?::&"u::f' exclusive possession of the crop.

(2) When rent is taken by division of the produce, the tenant shall
be entitled to the exclusive possession of the whole produce until it is
divided, but shall not be entitled to remove any portion of the produce
from the threshing-floor at such a timeor in such a manner as to
prevent the due division thereof at the proper time,

(3) In either case the tenant shall be entitled to cut and harvest
the produce in due course of husbandry without any interference on
the part of the landholder.

(4) If the tenant removes any portion of the crop or produce at
such a time or in such a manner as to prevent the due estimate or
appraisement or division thereof, or deals therewith in a manner con-
trary to local custom, the produce may be deemed to have been as
fall as the fullest crop of the same description on similar land in the
neighbourhood for that harvest.

® See infra.
L. A—i15
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Suit may be brought for the produce itself, P. R. (1878) No. 23; or for
"its money value, 26 W. R. 307, IV U. D. 178. The value is the value at the
time the rerit was due. 23 W. R. 368.

138. When rent is taken by division of the produce in kind, or
by estimate or appraisement of the standing crop—
o{‘n"e';',‘."’}f,'°',},a‘;§’; (a) if either landholder or tenant neglects to
dlv:slon, esti- attend at the proper time, or
mate - ; ; : ;
) pralsem:;t. ap (8) if there is a dispute about the quantity,
value or division of the produce,

an application may be presented by either party to the court request-
ing that an officer be deputed to make the division, estimate or ap-
praisement,

With the application the applicant shall deposit such fee as may
be prescribed by the local Government in rules made in this behalf.

. . . . 1068 .
Rules.—Published tificat No. —————d il, 1902,
8 ublished in notification No 1=375F ated 21st April, 1902

The officer shall ordma.mly be the Kurk Amin and the fee to be deposited
with the application is one rupee.

139. (1) On recelvmg such appllcatlon, the court shall issue a
Procedure on Written notice to the opposite party to attend on the
such application. date and at the time specified in the notice, and
shall depute an officer by whom such division, estimate or appraisement
shall be made,

(2) 1f the opposite party objects that the rent is not taken by
division, estimate or appraisement, or that no rent is payable, the
officer deputed shall record the objection, but shall proceed as here-
inafter provided.

(3) If, on or before the date appointed, the dispute has not been
adjusted, he shall call on each of the parties to appoint, and shall himself
appoint, a resident of the neighbourhood, as an assessor to assist in
the division of the produce, or the estimate or appraisement of the
crop.

(4) If either party fails to attend, or refuses to appoint an assessor,
the officer deputed shall nominate an assessor on his behalf.

(5) The officer deputed shall record, and in making his award shall
have regard to the opinions of the assessors.

(6) In the case of a division of the produce if the parties agree to
the award, the division shall be made accordingly. If the parties do
not agree to such division, and in all cases in which the rent is payable
by estimate or appraisement of the standing crop, the officer deputed
shall make an estimate of the value of the produce or crop and determine
the rent payable. He shall then deliver his award and submit it with
a report of his proceedings to the court.

(7) The parties shall be at liberty to file objections to the award
within one week after the day on which the award was delivered ; and the
court shall hear such objections, and pass orders thereon, after such
further inquiry (if any) as may appear to be necessary.

If an objection is filed that the rent is not payable by division,
estimate or appraisement, or that no rent is payable, and the court
upholds the objection, it shall set aside the award.
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If such objection is not upheld or if any other objection is filed, the
court may modify or confirm the award as it thinks fit, and shall pass
an order for the payment of the rent and costs (if any), and such order
shall have the effect of a decree for arrears of rent.

Officer deciding objections acts ulira vires, 23 A. W. N. 40. Applicant
allowed to take objection as to the non-joinder of other co-sharers as plain-
tiffs. II U. D. 464.

Reeeipts for rent.

140. (1) Every tenant who makes a payment on account of rent
Right of tenant to his landholder shall be entitled to obtain forthwith
to reeelpt for from the landholder a written receipt for the amount
rent. so paid signed by the landholder.

(2) The landholder shall prepare and retain a counterfoil or copy
of the receipt.

141. (1) The receipt and counterfoil or copy shall specify such
Contents of valid of the following particulars as can be specified by
recelpt. the landholder at the time of payment, namely,—

(a) the names of the payer and payee;
(5) the name of the village with mahal or patti ;
(¢) the amount paid ;

(d) Where there is more than one holding an indication of the
holding on account of which the rent has been paid ;

(¢) the year and instalment to which the payment has been
credited ;

(/) whether the payment has been accepted as a payment in
full, or only on account ; and

(g) the date on which the rent is paid.

(2) If a receipt does not contain substantially the particulars required
by this section, it shall be presumed, until the contrary is shown, to be
an acquittance in full of all demands for rent up to the date on which
the receipt was given. .

142. If a landholder without reasonable cause refuses to deliver
Suit by temant to a tenant a receipt containing the particulars herein-
for _ecompensa- before prescribed for any rent paid by him or to
ﬁ?&{:{ refusllg credit the rent paid to the year and instalment to
wrangly ecredit- which the tenant has requested the payment to be
ing rent, credited, the tenant shall be entitled to recover from
him such compensation not exceeding double the amount or value of
the rent paid as the court tbinks fit to decree,

Compensation is recoverable only in respect of money actually - paid as
rent. 6 W. R. Act X 179,

143. When in any suit for arrears of rent or any suit in which

the payment of rent is in issue between the landholder

egg‘;:;:"aatv:?g and the tenant, the court finds that the landholder

for withholding has without reasonable cause refused or neglected to

iem:?:og;tzgf deliver to the tenant a receipt. or to prepare and

foll In suit in retain a counterfoil or copy of the receipt, containing

;;:::h rent is in  gyhstantially the particulars required by section 141,

‘ ’ it may award the temant such compensation not
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- exceeding double the amount or value of the rent or canal dues paid as it
may see fit to decree.

This section is new and allows for a suit for damages against a land-
holder who refuses to grant receipt or prepare and retain a copy of the
same,

Deposit of rent in court.

g bplicatlon o I44. (1) In any of the following cases, in which
33333,‘ rent in money rent is due, namely,—

(a) when a tenant tenders to a landholder full payment of the
rent due from him, and the landholder refuses to receive
it, or intimates his unwillingness to grant a receipt for
it;

() when the rent is payable to co-sharers jointly, and the tenant
is unable to obtain the joint receipt of the co-sharers for
the money, and no persoh has been empowered to receive
the rent on their behalf ;

(c) when two or more person severally claim the right to collect
the rent or, when the tenant entertains a dona fide doubt
as to who is entitled to receive the rent;

(d) when by contract or local usage two or more persons are
entitled to collect separately their respective shares of
the rent of the holding ;

(¢) when the tenant is sued for a portion of the rent of a holding
under sub-section {3) of section 266 ;

the tenant may make an application in writing to the court for permis-
sion to deposit in court the full amount of rent then due.

(2) An application to deposit rent under clause (¢) shall, not-
withstanding anything contained in the Fourth schedule, be made to
the court before which the suit is pending.

Tender—is essential to entitle a tenant to make a deposit in Court.
16 W. R. 4. It must be made at a reasonable time and place and to a
proper person. 16 W, R. 79.

Full payment of rent-—rent which the tenant honestly believes to be
due from him. 15 Cal. 766. Valid tender stops the running of interest
from the date when tender was made. 356 Cal. 84. Omission to make the
deposit under this section after due tender will not destroy the legal effect
of the tender. 2 W. R. Act X 88,

145. (1) The application shall contain a statement of the grounds

Contents of ap- on which it is made and shall state—
plieation.

in cases (2) and (4), the names of the person or persons to whose credit
the deposit is to be entered.

in cases (4) and (¢), the names of the co-sharers to whom the rent is
due ; and

in case (¢), the names of the person or persons to whom rent was last
paid and of the person or persons, now claiming it.

(2) The application shall be verified as a plaint.
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146. Ifit appears to the court to which an application’ under the
Reeeipt to be Pprovisions of section 144 is made that the applicant is
granted. entitled under that section to deposit the rent, it shall
receive the rent and give a receipt for it under the seal of the court.
The Court cannot hold a judicial inquiry as to the validity of the ground

of deposit. 15 Cal. 168. A suit for recovery of value of orops misappro-
prmted by landlord after dxstramt can be brought in a Civil Court. 13 R. D.
X47. A receipt given under the last preceding section shall operate
Reeelpt a valld asan acquittance for the amount of the rent payable
aequittance. by the tenant and deposited as aforesaid, in the same
manner and to the same extent as if that amount of rent had been
received —

in cases (a) and (4 of section 144, by the person specified in the
application as the person to whose credit the deposit was to be
entered ;

in any other case, by the person or persons entitled to the rent.

Where a tenant is not entitled to make a deposit under s. 144, the receipt
will not operate as an acquittance. 48 I. C. 445 (¢).

148- The court receiving the deposit shall forthwith cause to be
Notifieation of affixed at a conspicuous place at the court-house, and
deposit. in the vernacular language of the district, a notifica-
tion of the deposit of such rent, containing the name of the tenant, the
name of the landholder, the amount of rent deposited, and any other
material particulars.

149. If the amount of deposit is not paid away under the next
Notiee to whom following section within the period of fifteen days next
sent. following the date on which the notification is so
affixed, the court shall forthwith—

in cases ‘2) and (d) of section 144, cause a notice of the receipt of the
deposit to be served, free of charge, on the person specified in the
application as the person to whose credit the deposit was to be
entered ;

in case (b) of that section, cause a notice of the recelpt of the deposit
to be posted at each landholder’s village office or residence, or
in some conspicuous place in the village in which the holding is
situate, and

in case (¢) of that section, cause a notice to be served on every person
who it has reason to believe claims or is entitled to such deposit.

150. (1) The court may pay the amount of the deposit to any
Payment or pe- pe€rson appearing to it to be entitled to the same, or
fand of deposit.  may, it thinks fit, and shall, if the deposit has been
made under clause (¢) of section 144, except upon the joint application
of the disputing parties, retain the amount pending a decision of the
civil court as to the person so entitled.

2) The payment may, if the court so directs, be made by postal
money-order.

(3' If no payment is made under this section before the expiration
of three years from the date on which a deposit is made, the amount
deposited may, in the absence of any order of a civil or revenue court to
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the contrary, be repaid to the depositor on his application and on his
returning the receipt given by the court with which the rent was
deposited or on his producing such other evidence of his having made
the deposit as the court may consider sufficient.

15t No suit or other proceeding shall be instituted against the
Barring of Secretary of State for Indiain Council, or against any
suits. officer of the Government, in respect of anything done
by a court regarding a deposit under the foregoing sections ; but nothing
in this section shall prevent any person, entitled to recover the amount
of such-deposit, from recovering the same from a person to whom it has
been paid under the last preceding section.

CHAPTER X.
DISTRAINT.
Landholder’s right of distraint.
152. (1) The produce of every holding in the cultivation of a
Recovery of ap. t€nant shall b.e deemed to be hyppthecated for the
rears by dis- rent payable in respect of such holding by such tenant
traint and by every person other than a thekadar interme-
diate . between such tenant and the landlord ; and, until such rent has
been satisfied, no other claim on such produce shall be enforced by sale
in execution of a decree of a civil or revenue court, or otherwise.

, (2) When an arrear of rent is due from a tenant the landlord may, in

lieu of, or in addition to suing for the arrear as provided by this Act,
recover the same by distress and sale of the produce of the holding in
respect of which the arrear is due.

(3) Nothing in this section shall be deemed to affect the provisions
of sections 2, 3 and 4 of the Bengal Indigo Contracts Regulation,*
1823, or of section 11 of the Opium Act,} 1857, or of section 141 of the
United Provinces Land Revenue Act,f 1901.

Crops sown by a tenant’s mortgagee in possession may be destrained by
the landlord. 9 All, 244. The landlord can sue for the balance of arrear
due after distraint. B. R. 8 of 1900. The distraint is allowed not only for
owners of rent due but for rent aceruing due. 15 All. 152. Men, having
knowledge of the lien cannot purchase the crop. 5 All. 518.

When distraint 153. (1) Notwithstanding anything in the last
not allowed. preceding section, no distraint shall be made —

(@) by a co-sharer who is not entitled to collect the whole of the
rent from a tenant ;

(8) by a landholder who has covenanted not to distrain ;

(¢) by a landholder of any produce, of the whole or any
portion of which a previous distraint has been made
by him ;

‘d) in respect of any arrear which has been due for a longer
period than one year ;

(e) in respect of any arrear for which security has been accepted
by the landholder ;

* See Appendix A.
T See infra.
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(f) in respect of any arrear of rent of which the payment has been
remitted or suspended under section 73 ; -

and no distraint shall be made —

(g) by an agent who is not expressly authorized by power-of-
attorney in that behalf ;

(%) by a servant of a person empowered to distrain, unless he bas
a written authority to distrain.

A landlord can distraint the crop for arrears of rent due from one of the
tenants cultivating jointly. 2 A. W. N, 126.

ClL (c). Where some out of a number of co-sharers were collecting
rent and 2 of them were lambardars entitled to collect rent on behalf of
others, held that a distraint by such persons was valid. II U.D. 686.

Cl. (d) is not applicable to execution of decrees for arrears of rent 11
U. D. 6856.

What may be 154. (1) The landholder shall be entitled to
distrained, distrain—

(a) any crops or other products of the earth standing or ungather-
ed on the holding ;

(8) any crops or other products of the earth which have been
grown on the holding and have been reaped or gathered
and are deposited on the holding, or on a threshing-floor
or place for treading out grain, or the like, whether in the
fields or in a homestead.

(2) The landholder shall not be entitled to distrain—

(a) any crops or other products more than thirty days before
maturity ;

(4) any crops or other products after they bave been stored by the

(¢) any other property whatsoever.

Crops or other produets -do not include trees yielding fruits. 4
A, W.N. 185.

Clauses (a® and (b) allow the landlord to distrain inspite of the purchase
of such crops by a third person. 3 All, 424,

Procedure.

155. (1) Before or at the time when a distraint is made the dis-
Defaulter to be trainer shall serve on the defaulter a written ‘demand
served with writ- for the amount of the arrear, together with an account

ten demand and exhibiting the grounds on which the demand is
aeeount. made.

(2) The demand and account shall be dated and signed by the
destrainer, and shall, if practicable, be served personally on the defaul-

ter ; or, if he cannot be found, shall be affixed to his usual place of
residence.

Rent falling due a few days after will not justify a distraint. II1-U, D,
68b6.
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156.

Distraint to be
proportionate to
arrear, and list
of property to be
served on owner
and eopy flled in
tahsil.

defaulter, or, if

LOCAL ACTS, (U. P)’ [Act LI,

(1) Unless the demand is immediately satisfied the distrainer

may distrain property as aforesaid equal in value, as
nearly as may be, to the amount of the arrear and the
costs of the distress; and shall prepare a list or des-
cription of the said property together with the name
of the person appointed as caretaker uuder section 157
(3), date and sign the same and deliver it to the
he cannot be found, affix it to his usual place of resi

dence, and a copy of such list or description, together with a copy of
the written demand and account and the name of the caretaker, shall
be filed forthwith in the tahbsil.

(2) !f the distrainer has notice that the cultivator is some person
other than the defaulter, a copy of the demand, and of the list or des-

cription of the

property shall, in like manner, be delivered to the

(3) No distraint shall be made except between sunrise and

cultivator.
sunset.

157
Standing crops,
ete.. when dis-
trained may

“be reaped and
stored.

(1) Standing crops and other ungathered products may, not-

withstanding the distraint, be tended, reaped and
gathered by the cultivator, and he may store the
same in such granaries or other places as are com-
monly used by him for the purpose.

(2) If the cultivator neglects to do so, the distrainer shall cause
the said crops or products to be tended, reaped or gathered, and stored
in some convenient place in the neighbourhood, at the expense of the

cultivator.

(3) In either case the distrained property shall be placed in the
charge of the person appointed by the distrainer as caretaker.

158. Crops

Sale of produects
whieh cannot be
stored.

or products which, from their nature, do not admit of
being stored, may be sold as hereinafter provided
before they are reaped or gathered ; but in such case,
the distraint shall be made at least twenty days

before the time when the crops or products, or any part of the same, .
are fit for reaping or gathering.

Assistance to
disteainer  op-
posed or appre-
hending resist-
ance.

160. If at

Distraint to be
withdrawn on
tender of arrear
and expenses be-
fore sale.

161.

Application for
sale.

159. If a distrainer is opposed, or apprehends
resistance, he may apply to the court, and the court
shall, if it appears necessary, depute an officer to
assist the distrainer in making the dist:aint.

any time after property has been distrained and before
the day fixed for putting it up to sale as hereinafter
provided, the defaulter or cultivator tenders payment
of the arrear demanded and of the expenses of the dis-
trainer shall receive the same and shall forthwith with-
draw the distraint.

(1) Within seven days from the time of making the distraint,

the distrainer may apply to the proper officer, “herein-
after called the sale-officer, for sale of the property

specified in the list or description filed under section 156.

(2) If no such application is made, the crops or products shall be
released from distraint,
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For purposes of application :—See U. P. Gazette 1927 part II p. 599,

Contents of ap- 162. The application shall be in writing, and
plieation. shall specify the following particulars, namely,—

(@) the name and residence of the defaulter, and, in the case
provided for in section 156 (2), of the cultivator also ;

(4) the amount due;
(¢) the date of the distraipt ; and
(d) the place in which the distrained property is.

163. Together with the application, the distrainer shall deliver to
Fee for service the sale-officer the fee for the service of notice as
of notiee. hereinafter provided.

164. (1) Immediately on receipt of such application and fee the
Procedure on Saleofficer shall send a copy of the application and of
reeelpt of appli- the list or description filed under section 156 to the
eation. court having authority to entertain a suit to contest
the distraint,

and shall serve notice on the defaulter, requiring him either to pay
the amount demanded, or to institute a suit to contest the distraint
within fifteen days from the receipt of the notice.

(2) In the case provided for in section 156 (2) similar notice shall
be served on the cultivator.

(3) The sale-officer shall by order fix the date for the sale, which
shall be not less than twenty days from the date of the application,
and shall cause it to be proclaimed at the place where the distrained
property is ; and he shall also send a copy of his order to the court to
be put up in its office.

(4) The proclamation shall also specify—

(a) the property to be sold,

(#) the demand for which it is to be sold,
and

(¢) the place where the sale is to be held.

165. If the institution of a suit to contest the distraint has not
When sale may been certified, under section 1 75 (2", to the sale-officer
be  proceeded on or before the date fixed in the proclamation of
with, -sale, he shall, unless the said demand, with such ex-
penses of the distraint as are allowed by him, is discharged in full,
proceed in the manner hereinafter prescribed, to sell the property or
such part of it as may be necessary to satisfy the demand with the
expenses of the distraint and the costs of the sale.

166. (1) The sale shall be held at the place where the distrained
Place and property is or at the nearest place of public resort,
manner of sale.  if the sale-officer is of opinion that it is likely to sell

- there to better advantage.

(2) The property shall be sold by public auction in one or more
lots, as the sale-officer may think advisable.

(3) If the demand, with the expenses of the distraint and the costs
of the sale, is satisfied by the sale of a portion of the property, the
distraint shall be immediately withdrawn with respect to the remainder.

L. A.—16
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167. 1If, on the property being put up for sale, a fair price in the

If fair price not estimation of the sale-officer is not offered for it, and
:)nﬂ’eredi’ salte if the defaulter or cultivator applies to have the sale
po?x’ed and thap  postponed until the next day, or, if a market is held
be then com- near the place of sale, the next market-day, the salel

pleted. shall be postponed until such day, and shall be then
completed, whatever price may be offered for the property.

128Postponement is limited to the next dhy or next market day. 2 A. L. J.

I68. - The price of every lot shall be paid for in ready money at
Payment of pur- the time of sale, or as soon thereafter as the sale-
chase-money. officer thinks necessary :

Provided that, where the purchaser of any lot is the distrainer, he
shall be allowed to set off against the price (less one anna in the rupee
on account of the costs of the sale) of such lot any sum due to him
on account of the arrear for which the distraint was made.

169. In default of such payment, the property shall be put up
Re-sale on de- again and sold, and the deficiency in price (if any)
fauit. which may happen on such second sale, and all ex-
penses attending such second sale shall be certified to the court by the
sale-officer and shall, at the instance either of the distrainer, or the
defaulter, or the cultivator, be recoverable from the defaulting purchaser
under the provisions of the Code of Civil Procedure, 1908, relating to
the execution of a decree for the payment of money.

170. When the purchase-money has been paid in full, the sale-
Certificate to officer shall give the purchaser a certificate describ-
purchaser. ing the property purchased by him and the price

paid.

171. (1) From the proceeds of every sale of distrained property
Disposal of pro- under this Act, the sale-officer shall make a deduction
eeeds of sale. at the rate of one anna in the rupee on account
of the costs of the sale, and shall remit the amount so deducted to the
tahsildar.

(2) He shall then pay to the distrainer the expenses incurred by
the distrainer on account of the distraint, and of the issue of the notice
and proclamation of sale prescribed in.section 164 to such amount as,
after examining the statement of expenses furnished by the distrainer,
he thinks proper to allow.

(3) The remainder shall be applied to the discharge of the arrear
for which the distraint was made. '

(4) The surplus (if any) shall be delivered to the person whose
property has been sold.

Sale-officers and 172. Sale-officers, and all persons employed by
employee’s pro- Or subordinate to such officers, are prokibited from

hibited from purchasing, either directly or indirectly, any propert
purchasing. sold by such officers. : ’
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173. If, in any case on proceeding to hold any such sale, the
Postponem e n t sale-officer finds that due notice of the distraint and
of sale and re< intended sale has not been given, he shall, if the
bort ::ne‘:-ol?:: defaulter so desires, postpone the sale and report the
not received case to the court, which shall thereupon direct the
due notlee. issue of another notice and proclamation of sale under:

section 164, or pass such other order as it thinks fit.
'No fee is chargeable for fresh notice or for proclamation.

174. (1) When the sale-officer goes to any place for the purpose
Levy of ch - of holding a sale under this Act, and no sale takes
wln,ovny s:le?ot;;g: place because the demand of the distrainer has been
“l‘“t’g; ’"’? no  previously satisfied, without any intimation of such
sale takes place.  satisfaction having been given by the distrainer to
such officer, the chirge of one anna in the rupee on account of costs
shall be leviable, and shall he calculated on the estimated value of the
distrained property.

(2) If the distrainer’s demand is not satisfied until the day fixed
for the sale, the charge shall be payable by the owner of the property,
and may be recovere.l by the sale of such portion thereof as may be
necessary,

(3) Inevery other case it shall be payable by the distrainer, and
may be recovered from him asan arrear of revenue. - :

{4) In no case shall a larger amount than ten rupees be recover-
able under this section.

Suits relating to distraint.
175. (1) If sale bas not taken place under section 16§ or section
Sait to eontest 109, any person whose property has been distrained
disteaint before may bring a suit to contest the distraint, provided
sale. that, if notice has been served on the plaintiff under
sub-section (1) or sub-section (2) of section 164, he must institute his
suit within fifteen days from the receipt of the notice.

(2) If a suit is instituted under sub-section (1), the court shall
send to the sale-officer, or, if so requested, shall deliver to the plaintiff a
certificate of the institution of such suit; and on such certificate being
received by, or presented to, the sale-officer before gale has taken place,
he shall suspend the sale.

(3) In a suit to contest a distraint, the distrainer shall be re
quired to prove the amount of the arrear for which the distraint was

made.

(4) If the plaintiff in a suit under this section is the defaulter
or the cultivator, and the demand of the distrainer, or any part thereof,
is found to the due, the court shall make a decree for the amount in
favour of the distrainer, and such amount shall be recovered from the
property as provided in section 177.

(s) If the distraint is adjudged to be vexatious or groundless,
the court, besides directing the release of the distrained property, may,
on the application of the plaintiff, award to him such compensation as
the circumstances of the case may require. :
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Any person.—Implies that the person suing need not be the cultivator ;
he may be a person intermediate between the tenant and the landlord.
B. R. 14 of 1899.

176. (1) The plaintiff may, at the timeof instituting any such suit
Distraint to be as aforesaid, or at any subsequent period deposit in
withdrawn on  court the amount of the arrear claimed together
security ogfi:::e:l; with 2 sum of Rs. 10 to cover the expenses of the
and costs deposi- distraint or give security for the payment of whatever

ted. sum may be adjudged to be due from the defaulter
with interest and cost of the suit.

(z2) When such deposit has been made or security given,
the court shall give to the plaintiff a certificate to that effect,

and if so requested shall serve the distrainer with notice of the
same.

(3) Upon such certificate being presented to the distrainer,
or served on him by order of the court, the property shall be released
from distraint.

177. (1) When the distrained property has not been released from
Sale of proper- distraint under the provisions .of section 176, if the
ty when amount demand, or any portion of it, is adjudged to be due,
adjudged due. the court shall issue an order to the sale officer speci-
fying the amount adjudged to be due, and authorizing the sale of such
property.

(2) The sale-officer shall thereupen fix a date for the sale not
less than five nor more than ten days from the date of the proclamation,
and shall cause the same to be proclaimed, and, unless the amount
specified in the order of the court, together with the expenses of dis-
traint, is pzid, shall sell the property as hereinbefore provided.

178. If a person whose property has been distrained is prevented

Persons not Dy any sufficient cause from bringing a suit to con-

sulng in time to test the distraint as provided by section 17§, and his

?':vx% al%POPel;W property is sold, he may, nevertheless, institute a

eo‘;,,pg,,saf,‘:;, % suit to recover compensation for such distraint and
sale.

179. If any person under colour of this Act distrains or sells,
Wrongful aets Orecauses to be sold any property otherwise than
of distrainer, according to the provisions of this Act,

or if any distrained property is lost, damaged or destroyed by
reason of the distrainer not having taken proper precautions for the
keeping and preservation thereof,

or if the distraint is not immediately withdrawn when it is re-
quired to be withdrawn by any provision of this Act, the owner of the
property may institute a suit against the distrainer for compensation for
any injury which he has thereby sustained.

If the distrainer is an agent or servant, his principal may be
joined as a defendant in the suit.

If the distrainer proves that the loss or the damage of property
has been due to the negligence of the sale-officer, the latter alone will be
responsible for the injury or damage.



1926) AGRA TENANCY ACT 125

The limitation of 2 months for a suit under this section runs from the
date of the release of the property from the distraint, 46 All. 208 ; or
from the date when such- property is lost, destroyed or damaged or the
plaintiff has knowledge of such loss etc. ; 8 A. L. J. 503. The burden of
proving the damages lies on the plaintiff. 8 W. R. 22.

Special provisions.

- 380. (1) When an arrear of rent is realized from a cultivator by
Rights in re- Proceedings in distraint by any person other than
speet of sub- his immediate landholder, he shall be entitled to
tenaneies. deduct the amount so realized from any rent payable
by him to such landholder, and such landholder, if he is not the
defaulter, shall in like manner be entitled to deduct the same amount
from any rent payable by him to his landholder, and so on until the de-
faulter is reached. )

(2, In lieu of deducting any such amount so realized the sub-
tenant shall be entitled to institute a suit for the recovery of the same
from the defaulter. ‘

(3) Where land is sub-let and any conflict arises between the
claims of a superior and inferior landholder who distrain the same
property, the claims of the superior landholder shall have priority.

I8I. When any conflict arises between the rights of a distrainer
Confilet of right and of a person attaching or selling the same property
upon disteaint in execution of a decree of a civil or revenue court,
and attachment. the right of the distrainer shall prevail ; but the sur-
plus (if any) payable under section 171 to the person whose property
has been distrained shall be deposited in the court from which the order
for attachment or sale issved.

No relief is afforded to a third person against fraudulent and collusive
distraint brought about by a zemindar against his tenant. The section
provides for the precedence of a rent-claim where the distraint is genuine.

1929 All 846.

Penalties.
Penalties  for 182. (1) If any person—
dishonest dis- (2) under colour of this Act dishonestly distrains,
trdint, or resis-
tanee to distraint. sells or causes to be sold, any property,

otherwise than in accordance with the pro-
visions of this Act, or

(6) resists a distraint duly made under this Act, or f;)rcibly
or clandestinely removes any property duly distrained
under this Act,

he shall be deemed to have committed criminal trespass within the
meaning of the Indian Penal Code.

(2) Any person who abets the doing of any such act shall be
deemed to have abetted the commission of such offence.

- Dishonestly.—Without anything to justify him in supposing that he had
the right to distrain. 15 W. R. 543.
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CHAPTER XI,
RENT-FREE GRANTS.

183. A rent-free grant means a grant of a right to hold land
Defnition of rentfree by a landlord with or without considera-
rent-free grant. tion :

Provided that, if made after the commencement of this Act,
such grant shall be made by registered instrument.

Ezxplanation I,—When a sale of land takes place, a reservation in
favour of the vendor of a portion of the land sold, to be held rent-free
by such vendor, is a rent-free grant

Explanation II.—A grant” of land for the performance of a service,
religious or secular, is a rent-free grant.

Land outside the scope of this section.—(1) Land granted by the
Government free of revenue or exempted from the payment of revenue, 33 I.
C. 507 ; (2) Land subject to the payment of rent or revenue and however
low. 6 A.L.J.733. .

Landlord.—includes (1) Perpetual lessee of a village or mohal, 16
A.L.J. 619 ; (2) a mortgagee in possession. II U. D. 492,

Explanation I.—Overrules the decision in II U. D. 148.

Explanation II.—Re-affirms the law under the old Aect. 1927 R. C.
1568. '

184. Land held rent-free by a person who is not recorded as the
Presumption in proprietor, mortgagee or thekadar thereof, and in
favour of eertain respect of which no liability for rent is recorded in
L";&‘Lr‘g’:’éﬁt};ﬂg the annual registers, shall, in the absence of any
grant. evidence to- the contrary, be presumed to be held

under a rent-free grant.

This section is new and raises a presumption of rent-free grant in
favour of a person who held the land without any record of liability to pay
rent, 27 I. C.12. The burden of proving payment of rent lies on the
person who alleges it ; 14 R. D. 545. Bila Lagan does not necessarily imply
a rent-free grant and a presumption under this section is not retrospective.
14 R. D. 64,

Grants in respect of which the right of suit is barred.
Grants in re- 185. (1) No suit shall lie under the provisions

A bggre“c,l!}leh of this chapter in respect of land—

a) held rent-free in a district or portion of a district which is
P
permanently settled under a grant made prior to the
permanent settlement, or

(4) held rent-free under a judicial decision of a date prior to
the twenty-second day of December, 1873, or

(¢) held rent-free by a holder whose title is based on a transfer
of the land for valuable consideration made by the land-
lord or by a rent-free holder thereof before the twenty-
second day of December, 1873, provided that at that date
the right of the landlord to resume the land had been
barred by section 28 of Act X of 1859 or by article 130 of
the Second Schedule of the Indian Limitation Act, 1871.
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- ' Judieial deeision—decision given by a court of competent jurisdiction,
, 10.L.J.693,26 1. C. 722. If a settlement officer merely enters the facts
as he finds them without deciding any question of right, it is not a judieial
deeision. 11 A. L. J, 277 ; 8.D. 6 of 1909.

Grants held in proprietary right, but liable to assessment of .
revenue.

186. (1) Land held rent-free in respect of which a suit is not barred
Grants held in by the provisions of section 185 shall be deemed to
proprietary Fight. be held in proprietary right, and the holder shall be
liable to pay the revenue due in respect thereof, where —

(a) it is held under a grant made in perpetuity and in considera-
tion of the loss or surrender of a right previously vested
in the grantee, or

(8) it is held under a grant made in perpetuity by a written
instrument for valuable consideration, or

(¢) not being held for the performance of some service, religious
or secular, or, conditionally, or for a term, it has been
held rent-free for fifty years immediately preceding the
commencement of .this Act and by two successors in
interest to the original grantee, or, where there was more
than one such grantee, to any one of such grantees.

(2) Whenever a court declares land to be held in proprietary
right under this section it shall determine the revenue payable in
respect thereof. -

Explanation.—For the purposes of clause (¢: of sub-section 1)
a person to whom the interest of a deceased person passes by right of
survivorship shall be deemed to be his successor in interest.
_ . This section reproduces in effect s. 158 of the repealed Act.

. Land outside the scope of this section.—(1) Land in respect of which a
suit is barred by the provision of 5. 185. (2) Haqiat mutfarriga never called
Nankar or Shankalp or the like. V U. D. 111. (3) Land granted by way
of maintenance and not absolutely. 1 O. L. J. 689. (4) Groves ordinarily. 33
L. 147,

For valuable consideration—see I1 U, D. 552, IT U. D. 472 and 477.

Fifty years.—Where land granted rent-free is planted with a grove and
then the grove ceases to exist, the period during which the grove existed is
counted towards B0 years. 15 A. L. J. 867.

Successors in interest.—Includes tranferees and is not confined to
heirs, executors and administrators, 8 A, L. J. 539 ; but 11: does include a
mortgagee 32 1. C. 76, 1. U, D, 242,

The explanation to this section overrules the decision in II U. D. 651
and gives effect to the decision in 14 A. L, J. 878.

Grants liable to fixing of rent or ejectment.
187. All land held rent-free under a grant not coming within the
Grants liable to provisions of section 185 or section 186 is liable to
fixing of rent. have rent fixed on it.

Dismissal of a suit for resumption is not a bar to a suit under this
section. I, U. D. 408,
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188. (1) Where land held rent-free is liable to have rent fixed on
Liability to it under section 187, the holder thereof shall be liable
ejectment. to ejectment if, by the terms of the grant or by local
custom, the land is held -
(a) at the pleasure of the grantor, or

(&) for the purpose of some specific service, religious or
secular, which the landlord no longer requires, or

(¢) conditionally or for a term, when the condition has been
broken or the term has expired.

(2) In a case falling under clause () of sub-=section (1} the
filing of a suit for fixing of rent or for ejectment shall be deemed
sufficient notice that the service.is no longer required ; but where no
previous notice in writing has been given to the grantee, the court may,
in its discretion, direct that the whole costs of the suit be borne by the
plaintiff.

' (3) A rent-free grantee who is, or may become, liable to eject-
ment under the provisions of this section may make any improvement
which a statutory tenant might make, and the provisions of sections 78
and IIT and of sections 113 to 120 shall apply to every such grantee as
if he were a statutory tenant.

Cl () “ Barazamandi Malikan *’ does not necessarily imply resumption
at the pleasure of the grantor, Il U. D. 899. In case of sankalpa a very
strong evidence is required to prove that it is resumable. IT U. D. 436.
A grant maufi khairati, dohli tenure muafi, grants for charitable purposes,

unless a custom to the contrary is proved and a grant to a temple or idol
are irresumable—see 31 I. C. 898, 1T U. D. 166,111 U. D, 186 and 2 O. C.
295 respectively. .

CL (b) service must be for the benefit of the grantor, which implies the
right to dispense with. 2 All. 782. There must be an allegation of specific
service in the suit. 1 U. D. 194. Now filing a suit is sufficient notice
that the services are no longer required and notice is not necessary as in the
old section. But if notice is not given, the Court may direct the payment
of costs.

Cl (c) Breech of a condition.—Land granted for building proposes can
be resumed, after the house has fallen down. II U. D.16. Grant made for
the up-keep of an Imambara when sold to a Hindu is resumable. II U. D,
5156. '

Expiry of the term—grant made for the life term terminates at the
death of the grantor. 3 0. C. 43.

Sub-s. (8) allows for compensation which was not allowed under the
repealed Act and thus overrunles the decision in B. R. 4 of 1904,

189. The liability to fixing of rent under section 187, and to
Date teom Cicctment under section 188 in cases to which that

whieh liability section applies arises —
to fixing of rent (#) where the land is held under a written

:3,‘}303. electment  trument by which the grantor has expressly
agreed that it shall not be resumed, on the death of
the original grantor, or on the expiration of the settle-
ment in force at the date of the grant, or on the expiry
of a period of thirty years from the date of the grant,
whichever event first occurs ;
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(%) where the land is held for the purpose of some specific
service, religious or secular, when the service is no
longer required ;

(c) where the land is held conditionally or for a term, when
the condition has been broken or the term expires, or
on the expiry of seven years from the date of the
grant, whichever event first occurs ;

‘d) in any other case, on the expiry of one year from the
date of the grant.

100. (1) Where land held under a rent-free grant is found
Determination liable to have rent fixed thereon under section 187,
of elass of tenure the grantee shall be deemed to have been a tenant
aud rent. from the date of the grant, and the class of his
tepancy shall be determined in accordance with the provisions of
this Act.

(2) A tepant referred to in sub-section (1) who at the com-
mencement of this Act had held the same land continuously for
twelve years within the meaning of sections 11-to t4 of the Agra
Tenancy Act,,1901 shall be deemed to have acquired a nght of
occupancy.

(3) If the grantee is declared to be an occupancy or statu-
tory tenant, the rent shall be decreed at the appropriate rates speci-
fied in section 59.

(4) The rent decreed under sub-section (3) shall be payable
from the first day of July next following the date of the mstmmon
of the suit

Sub-s. (2) The period of illegal sub-letting will be excluded. II U. D, »
263.

Sub-s. (8) Declaration cannot be given in a suit for ejectment. II U.
D. 404.

I91. A decree for ejectment under section 188 shall be executed

Exeeution ot in the same manner as a decree for the ejectment

deeree for eject- of a tenant, and the provisions of sections 93 to 98
ment. shall apply to every such decree.

Miscellaneous provisions.

192. In any suit brought under the provisions of section 186,
section 187, section 188 or section 44, unless the

g:::g:‘gzny for  plaintiff objects, the court shall, after framing the
lief to whieh necessary issues, grant any relief under anv of those
plaintiff 13 enti- sections to which it may find the plaintiff entitled,
ted. notwithstanding that such relief may not have been

asked for in the plaint :

Provided, first, that after framing such issues the court shall, on
the request of either party, grant reasonable time for the production of
evidence :

.Provided, secondly, that where the plaintiff has claimed a relief
_ to which he was not entitled, the court may take this fact into consider-
ation in awarding costs. :

Lo At"‘ 17
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In a suit for ejectment the question of fixing rent cannot be gone into
without a specific issue. 13 R. D. 463. :
193. Suits under this chapter shall, when the local area in which
Procedure when the land is situated is under settlement, be instituted
. distrletis under in the court of the settlement officer or assistant
settlement. settlement officer, who shall have the powers of a
court under this chapter.
. A plea of payment is not a plea of set-off. 1931 All. 62 ;1930 A. L.J.
1267. ’ g ‘
194. Nothing in this chapter shall affect the right of Government
Saving of Goy- tO assess revenue on any land in accordance .with
ernment rightto section 58 or section 103 of the United Provinces
revenue. Land Revenue Act,”® 1901I.

195. Notwithstanding anything contained in chapter XV, appeals
from decrees or orders under this chapter shall be
governed by the provisions of chapter X of the
United Provinces Land Revenue Act* 1901, except that the period of
appeal to the commissioner shall be thirty days from the date of the

decree or order appealed against.

Appeals.

CHAPTER XIL
GROVE-HOLDERS.

196. A grove-holder is a person to whom land has been let or
granted by a landlord or 2 permanent tenure-holder
Definition. for the purpose of planting a grove, or who has in
accordance with local custom entitling him to do so or with the written
permission of the landlord or the permanent tenure-holder, planted a
grove on land held by hira as-tenant (not being a permanent tenure-
holder, a fixed-rate tenant or a sub-tenant) or as rent-free grantee, not
being a grantee to whom the provisions of section 185 or section
186 apply, of such landiord or permanent tenure-holder, as the case
may be :

Provided that where the permission was granted prior to the
commencement of this Act, the permission need not have been in
writing and may have been either express or implied.

Letting will be presumed in case of the existence of a grove for a long
period without any objection from the landlord. B. R. 2 of 1892, If grove
has not been planted but there is possibility to plant one without unreason-
able delay, the tenant will not be ejected. 1925 R. C. 202.

197. Notwithstanding anything previously contained in this Act,
Rights and llabi- but subject in respect of the matters mentioned in
lities of grove- clauses (s), (8), (@), (¢),and (f) to any custom or
holders. contract to the contrary—

(a) it shall be presumed that a grove-holder holds the land
in respect of which he is grove-holder as a non-occu-
pancy tenant under a lease the term of which will
expire when the land ceases to be grove-land ;

® See infra.
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(6) the interest of a grove-holder shall be transferable by
voluntary transfer or in execution of a decree of a.
civil or revenue court or otherwise;

(¢) the interest of a grove-holder shall devolve as if it were:
land and the devolution of such interest shall not be
governed by the provisions of section 24 or section 25,

(d) a grove-holder may sub-let the whole or any portion of -
his groveland, but not so as to confer on his sub-
tenant any interest outlasting his own interest and
that of persons claiming through him or to relieve
himself of any of his liabilities to his landholder ;

(¢) a grove-holder shall not be liable to ejectment by his:
landholder except under section 84 or on the ground
that he holds under-a lease the term of which has
expired, or will expire at or before the end of the
current agricultural year, but nothing in this clause
shall be deemed to prevent the landholder from
obtaining the sale of his grove-holder's interest in
execution of a decree for arrears of rent ;

(f) alandholder may exercise against a grove-holder the right
conferred by sections 152 to 154 to realize the rent
by distress and sale of the fruit or, where these have
a commercial value, of the flowers of the grove, or
of any crops grown under or among the trees thereof,
but not of any other produce of the grove ;

(2) nothing in chapter XI of this Act shall be deemed to
apply to land held by a grove-holder as such ; and

(#) where a person becomes a grove-holder in respect of
land of which he is a tenant or rent-free grantee, he
shall hold such land as grove-holder in supersession of,
all subsisting rights and liabilities so far as they are
inconsistent therewith. '

Cl. (a) Grove-holder may replace trees as they fall down or are cut down,
6A. W.N.138; VIU.D. 239; II U. D. 728, 729, 730. A grove ceases
to be a grove if it is brought under cultivation and its character is not main-
tained, S. D. 8 of 1912 and S. D. 14 of 1912 ; 1929 AllL 557 ; also when it is
cutdoanU D. 43 ;3 L. R. 160; 1922 R. C.84; ; VIO, D 121. A grove-
holder on ejectment cannot claim compensatxon, III U.D. 441.

Cl. (b) gives effect to the decisions in S, D. 10of 1913 ; 8. D. 2 of 1924 ;
IVU.D.60; 20 A.L.J. 70. A grove-holder can sublet whole or any portxon
of his grove-land 14 R. D, 583. A grove-holder can let out for growing crops
which may be grown under and among the trees. 1930 A. L. J. 1089,

ClL (e) A grove-holder cannot be ejected, 1922 R. C.567 ; S.D. 4 of
1911 ; II U. D. 236 and 604.

(1. (B) gives effect to the decisions in 1923 R. C. 890. See also S..D. 7 of
1912 and 19 A. L. J. 616.

198. Whenever it is found in any suit or other proceeding relating

Presumption ro- 0 Srovedand that such land is held by a person who

garding grove- has no proprietary right therein, the court may pre-
land. sume that he holds such land as a grove-holder.
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Presumption arising under this section can be rebutted. II U. D. 14, If
some of the trees have fallen down, the grove-holder does not lose his right -
as such, 1925 R. C. 867. Disappearance of fruit trees and appearance of self-
sown trees and the land recorded as tenancy are evidence that the land has
ceased to be a grove-land. 10 Rev. and Cri. L. J. 204.

CHAPTER XIII
THEKADARS,

. 199. (1) A thekadar is a farmer or other lessee of proprietary

Definition ofthe- Tights in land, and in particular of the right to receive

kadar, thekaand rents or profits.
theka area.

(2) The farm or lease is called a theka, the person whn grants
it the lessor, and the area to which it relates the theka area.

The holder of a clearing cultivating lease is not a thekedar. If a tenant

becomes a thekedar, his tenancy right merges into theka. B. R. 4 of
1918.

Method of grant- 200. A theka may be made only by a written
ing theka. instrument executed by the landlord.

20t. (1) Except as otherwise provided by the terms of his theka,
k‘:’g::s ‘l’;a the- 3 thekadar may exercise during the period and to the
absence of eon- C¢xtent of his theka all the rights of his lessor under
tract, this Act, except—

(a) the right to sue for enhancement of rent under section
533

(8) the right to confer occupancy rights under section 17 ;

(c) the right to grant leases to tenants for a period exceed

ing seven years or exceeding the unexpired portion of
the term of his theka;

(d) the right to give written permission to sub-let under
section 29;

(e) the right to make an improvement except as provided in
section 214

(f) the right to sue a rent-free grantee under the provisions -
of section 186, section 187 or section 188.

(2) The rights mentioned in clauses (a) to (f) of sub-section (1)

shall not be exercised by the thekadar unless they are conferred expressly
by the terms of the theka.

(3) Rights which may be exercised by a thekadar under the
foregoing sub-sections shall not be exercised by his lessor during the
period of the theka, unless the terms of the theka otherwise direct.

A thekadar can bring a suit for arrears of rent and can eject a tenant.
III U. D. 551. He can grant a lease upto 7 years and can compromise an
ejectment suit. 1923 R. C. 853. He can bind the landlord by the terms of
the tenancy created by himself. II U. D. 626. But a thekadar cannot
confer occupancy right ; 19283 R. C. 548, and cannot acquire sir rights,
IVU.D.77. The terms of the theka are binding upon the lessor and none
of the powers conferred thereby upon the thekedar, can, during the period of
the theka, be exercised by the lessor. V U, D. 882. The onus to prove that



1926) AGRA TENANCY ACT 138

'thé thekedar has not got full powers lies on the landlord. V U. D. 266 ;
8. D. 9 of 1892. :

- 202, Except as otherwise provided by the terms of the theka, the
Recovery ofar. ¢80T shall be, and the thekadar shall not be, entitled

.rearsof ront by to recover arrears of rent and other dues in respect

~ thekadar. of the theka area, which accrued prior to the com-

‘-mencement of the theka if legal proceedings for their recovery are in-
stituted within one year of the commencement of the theka ; and a theka-
dar shall not be entitled to recover any such arrears, remaining due at the
expiry of his theka or at the time of his ejectment or surrender of the
theka, whichever event first occurs, unless legal proceedings for the
recovery of such arrears are commenced within one year of the expiry
of the theka or of the thekadar’s ejectment or surrender of the theka.

Rights of trans- 203 1. Except as may be otherwise provided
for and ducees- by the terms of the theka, the interest of a theka- .
ston. dar—

(a) shall not be transferable, or be saleable in execution of
a decree.

(6) unless the theka has been given on payment of a premium
shall not be heritable. :

(2) Where a thekadar's interest is heritable it shall devolve as if
it were land so far as is consistent with the retention by the landlord
of a right or possibility of reversion.

Is not transferable—See 13 R. D. 815.

‘Eie‘:’elgfemto be 204. No thekadar shall be ejected otherwise
law. ng ¥ than in accordance with the provisions of this Act.
Grounds of eject- 205 (1) A thekadar shall be liable to eject-
ment. ment on one or more of the following grounds,
namely :—

(a) on the ground that a decree against him for arrears of
rent remains unsatisfied ;

() on the ground of any act or omission prejudicial to the
rights of the landlord or inconsistent with the purpose
of the theka ;

(¢) on the ground that he, or any sub-thekadar under him,
has broken a condition. on breach of which he is by the
terms of his theka, liable to be ejected ;

(4) on the ground that the term of the theka has expired, or
except, in the case of thekas granted before the com-
meuncement of this Act thata period of thirty years has
elapsed since the theka was granted ;

(e) in the case of a theka from year to year, on the expiry
of a notice to determine the theka. provided that at
least six months’ notice ending on any date in the last
year of the thekadar’'s tenure shall be given.

(2) Notwithstanding anything in clauses (4) and (¢) of sub-section
(1) no thekadar shall be ejected for non-payment of rent otherwise than
in accordance with clause (@) of that sub-section.
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Notice;—Notice must be in writing and signed by the lessor or some one
diithorised by him j 29 Cal. 235. It must ¢onvey an intention to terminate
the thela. 7 All. 899 F. B.

206. (1) When # landlord desires to eject a thekadar on the ground

Procedre  to spetified it clause (a) of section 20§, he shall apply
Sleetd thekadar ly way of execution of the decree to the court, em-
of on "a{,'.';a,,s poweéred at the time to execute the same.
deereed.

(2) Thereafter the court shall proceed, so far as may be, in accor:

dance with the procedure prescribed by section 80,

207. When a landlord desires to eject a thekadar on any other
Procedure in ground than that specified in clause («) of section
other cases. 205, he shall proceed by suit.

208. In a suit for the ejectment of a thekadar any sub-thekadar
Sub-thekadars may be joined as a party to the suit, and shall be
?'"rde;’:h%'hte’:":; 80 joined where the suit is on the ground of any act
be made defend- Or omission of such sub-thekadar or to which such

ants. sub-thekadar was a party.

209. The provisions of section 85 with regard to a tenant, found
Procedure liable to ejectment on a ground specified in clauses
¢ase based on for- (@) and (4) of section 84 shall apply in the case of a
feiture, thekadar found liable to ejectment on a ground speci-
fied in clause i4) cr (¢) of section 205

210. (1) Every decree or order for the ejectment of a thekadar
Exeeution of shall be executed in accordance with the provisions
;l::;:e for ejeet- of the Code of Civil Procedure, 1908, relating to

: the execution of decrees for delivery of immovable
property. and the provisions of sub-section (2) of section 93 of this
Act shall apply to every such decree or order.

(2) No decree or order for. the ejectment of a thekadar under
sub-section (1) shall be executed in respect of land in the actual
occupation of the thekadar under or in pursuance of the theka before
the first day of April in any year or such later date as the Board
prescribes by rule in respect of any local area, or after the thirtieth
day of June in any year.

211. When a thekadar re-occupies without the written consent
_Penalty for un- of the landiord any land from which he has been
lawful re-oecupa- ejected in accordance with sub-section (2) of section
tion, 210 the provisions of section 95 shail apply as if for
the word ¢ person '’ the word ‘‘ thekadar ” were substituted.

212, (1) A thekadar who has been wrongfully ejected from the
Remedies of whole or any part of the theka area, or wrongtully
thekadarwrong- prevented from exercising any of his rights as theka
fully ejected. dar, by the landlord or any person claiming under
or as agent of the landlord, may sue for any or all of the following
remedies : -

(@) recovery of possession ;

(6) an injunction ;

(¢) compensation for such wrongful dispossession or un-
Jawful interference ; :
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(d) compensation for an improvement lawfully made by
him. :
(2) The provisions of sub-sections (2),” (3) and (4) of section 99
shall apply to any snch suit as if for the word “tenant ” the word
. “thekadar ” were substituted

213. A thekadar may with the consent of his lessor- surrender his
Surrender. interest in the theka at any time,

214. In the absence of anything to the contrary, in the terms of
Improvements. the theka— :

(a) a landlord, notwithstanding the theka, may make any
improvement on or affecting the theka area which he
is entitled under section 115 to make,

(6) a thekadar may with the written ‘consent of the land-
lord, make any improvement ‘which the landlord could-
lawfully make.

215. A thekadar, who has made an improvement, which he is
Compensation entitled , to make shall be entitled to compensation
for Improve- as provided in sections 78 and 212, and the amount
ments. of such compensation shall be determined in the same
way as compensation to a tenant as provided in sectiom 117.

216. Except as otherwise provided by the terms of the theka,

. Applieation * of the provisions of sections 129 to 132 [except sub-
:gezt.lo‘l:lsd lsigtl:: section (2) of section 132 and the words “or by

140 to 151. distraint ” and the words “or in any one or more of

such ways ” in sub-section (1 of the same section] and of sections 140

to 151 inclusive shall apply to a thekadar as if for the word “ tenant”

the word ** thekadar ” were substituted.

217. The provisions of sections 265 and 266 governing the exercise
Applieation of DY two or more co-sharers of their rights as against a
sections 266 and common tenant shall be applicable also to the exer-
266, cise of such rights as against a common thekadar.

218, If a thekadar remains in possession after the expiry of
Provision  tor his theka, and the lessor accepts rents from him or
holding over. otherwise assents to his continuing in possession, the
theka is, in the absence of an agreement to the contrary renewed from
year to year.

The thekedar will not become a proprietor by holding over. II U, D.
203,

219. (1) The provisions of sections 71, 73, 74, 75 and 76 shall
Sav‘lng%l agree- apply to all thekadars unless there is an express
the'’ thobadap Provision to the contrary in the theka.

and his lessor.

] (2) A theka shall be deemed to be a lease for agricultural purposes
within the meaning of section 117 of the Transfer of Property Act,
- 1882. .

This section is new and overrides the decision cited in 48 All. 385,
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220. Every suit or application brought by a thekadar against his
Applieation of lessor, or against a thekadar by his lessor, under the
Fourth Sehedule. provisiuns,of the chapter, which is of the same nature
as any suit or application specified in the Fourth Schedule, which may
be brought by a tenant against his landholder or by landholder against
his tenant, shall be deemed to be included in that schedule under the
same serial number as such similar suit or application. :

CHAPTER XIV.
ARREARS OF REVENUE, PROFIIS, ETC.

221, A lambardar may sue a co-sharer for arrears of revenue
Sult for arrears Payable to the Government through the lambardar
of revenue, ete., Dy such co-sharer and for village expenses and other
by lambardar. dues for which such co-sharer may be liable to the
* lambardar. o :

A lambardar who after paying the revenue due from a co-sharer ceases
to be a lambardar, is entitled to sue the other co-sharers in the Revenue
Court. 8 A. W. N. 8. A lambardar can sue all co-sharers jointly, if there
is no distribution of revenue among them. B. R, 10 of 1884. A lambardar
cannot sue as lambardar one or more co-sharers for any sum due by
reason of their holding as sir or khudkasht land in excess of their shares.
1927 All. 623, 256 A. L. J. 10537. A single suit against a large number of
co-sharers for different amounts due from them is not allowed. IV U. D,
142, '

Suilt for arrears 222. A cosharer who pays arrears of revenue )
of revenue DbY on account of another co-sharer who "defaults may
eo-sharer. sue such co-sharer for the amount so paid.

Joint lesseé, thekadars of farmers are not co-sharers. 1 L. R. 2

H. C.

Suit for arrears 223. A muafidar or assignee of revenue may

of revenue by :
muafidar, ete. sue for arrears of revenue due to him as such.

This section follows the decision in B. R. 4 of 1893 and is against the
H. C. decision in 26 All. 570.

Suit for arrears 224. A talugdar or other superior proprietor
of revenue or :
rent by talug- 'May suve for arrear of revenue or rent due to him as

dar, ete. such. -

225. (1) In the absence of any determination of the date by the
Profits  when settlement officer or of an express agreement among
divisible. the cosharers, profits shall be divisible on such
dates as the local Government may, by rules made under this Act,

prescribe.

(2) Revenue or profits not paid on the day on which they fall due
become on the following day arrears, and the lambardar or co-sharer
or muafidar or assignee of revenue or taluqgdar or superior proprietor,
as the case may be, entitled to realize such dues, shall be entitled to
claim interest on such arrears at one per cent per mensem

~ CL (2) so far as it relates to interest overrules the decision in 23 All
5 and gives effect to the decision is Board’s file no. 1138 of 1886.
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Sult for settle- 226. (11 A co-sharer may sue the lambardar for
ment of aeeoUDts  getrlement of accounts and for his share of the profits.
and profits '
against lambarh of a mahal, or of any part- thereof.

dar. .

~ (2) In any such suit the court may award to the plaintiff not only’
a share of the profits actually collected, but also of such sums as have

remained uncollected owing to the negligence or tmsconduct of the
lambardar. :

(3\ In any such suit the burden of proving the amount collected
shall be oh the lambardar, and where he fails to discharge it the court
may presume that the profits have been collected in full or with such
deduction on account of unrealizable arrears as it considers reasonable.

The plaintiff in a suit for profits is entitled to get a decree for his' share
of the arrears collected on account of previous year, as well as his share of
the gross rental for the year in suit. 22 A. L. J. 610, ¥. B. This overrules .
the earlier rulings. 43 All. 29,20 A. L. J. 318 ; V U. D. H. C. 162. Interests
may be allowed on profits élaimed and found due. 1 All, 261. The
plaintiff must allege and prove neglect or misconduct. 12 All. 301.
When the plaintiff gives evidence that tenants are solvent and a
large amount remains uncollected without any special circumstances, the
onus lies on lambardar to prove that it is not due to his negligence, but to

some other reasons. 13 A. L. J. 851, When the lambardar admits that al- -

the tenants are solvent, but a large amount remains uncollected and the
entry ‘of the collected sum is not made in Siahas, he must prove why it was
not made. 10 A. L. J.529. Where 76 p. c. of the rents were reahzed and .
a decree was obtained for the rest, it was held that that was no negligence
and the plaintiff is entitled to a docree on actual collections only. 1923
R. C. 228. The lambardar cannot claim a set-off on account of food and -
clothing supplied or funeral expenses borne for the plaintiff. 6 A, W.
N. 172. The co-sharer being a mortgagee not in . possession cannot recaver
from the mortgagor lambardar. 14 1.C.260. - | A

For Limitation see 1922 R. C. 3.

Sult for profits 227. (1) A co-sharer may sue another co-sharet '
against eo- for a settiement of accounts, and for his share of the
sharer. profits of a mahal, or ot any part thereof.

. (2) In any such suit when it is proved or admitted that either
. party has made collections the amouont of which is in issue, he shall be
bound to furnish a true account of such collections. If he fails to do
so the court may make any presumption agamst him which it considers
reasonable. ,

Suit wrongly descnbed as one under s. 226 may be a.mended into one
under this section. 11 Rev. and Cri. L. J.20. A lambardar can sue only
for himself and not for other co-sharers, 38 All. 223 ;8 A. L. J. 1246, A
co-sharer is liable only for actual collections made by hlm I1U.D.372. A
decree cannot be passed against him on gross rental for lns neghgence
in collections. 1930 All. 640, 14 R. D. 520.

Production of Siyaha is not sufficient compliance with s. 227 (2). 1930
All 640 : 14 R. D. 520.

228. In any snit under sections 221, 222 or 227 the plaintiff may
Form of plalnt Su¢ 2oy number of co-sharers collectively, but in such

and decree in case the decree shall specify the extent to which each
eertain suits, of the defendants i3 affected thereby.

L. A—18
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This section overrules the decision in 1V U. D. 142.

229. The words “ lambardar,” * co-sharer,” * muafidar,” * assignee
Words “lambap- Of revenue,” *taluqdar,” and * superior proprietor”
dar, ete.” inelude in this chapter include also the heirs, legal represen-
“ belrs, eto. tatives, executors, administrators and assigns of such
persons.

A thekadar from a lambardar is not his assignee and cannot maintain asuit
for arrears of revenue, II U, D. 749 ; neither he can be sued under s. 227,
since he is neither a co-sharer nor a legal representative *or assignee. 1924
R. C.828 (H. C.). The heirs of the lambardar may be sued for profits collect-
ed by the lambardar. 13 A. W. N. 102. A decree passed against a widow
lambardar cannot be executed against her husband's property in the hands
of the reversioners. 1V. U. D. 430.

CHAPTER XV.

JURISDICTION OF jbmu's.

Suits and applicafions.

230. Subject to the provisions of section 271, all suits and applica-
Sults and appli- tions of the nature specified in the Fourth Schedule
eations cogniz- Shall be heard and determined by the revenue courts,
able by revenue and no courts other than a revenue court shall, except
eourts only. by way of appeal or revision as provided in this Act,
take cognizance of any suit or application, or of any suit or application
based on a cause of action in respect of which adequate relief conld be
obtained by means of any such suit or application,

Explanation.—1f the cause of action is one in respect of which
adequate relief might be granted by the revenue court, it is immaterial
that the relief asked from the civil courts may not be identical with
that which the revenue court could have granted,

The explanation provides a list of jurisdiction : Adequate relief, if ob-
tainable in a Revenue Court is sufficient, to give jurisdiction to the Revenue
Court. 16 A. L.J. 542. Solong as the suit or application specified in
schedule 1V can be heard by the revenue Court the jurisdiction of Civil
Court is completely ousted. 1929 All. 571 ; 51 All 863 (S. B.) 1929 A. L. J.
849, 13 R. D. 666. The jurisdiction so decided upon cannot be altered
either by a change in the form of relief asked for or by changing the.
form of application or suit mentioned in the fourth schedule:—see 22
A. L. J. 486 and 23 All. 17 respectively. A suit being exclusively
within tho jurisdiction of a Revenue Court, being decided or pending for
decision before such Court, will bar a civil suit in respect of the same matter
from being instituted in a Civil Court:—See 19 A. L. J. 279 and 28 A. L. J.
941 F. B, 1927 AlL 613. Besides a consideration of relief, it is also
necessary to see the relationship existing between the parties and the
nature of the litigation in order to know whether a certain suit or applica-
tion lies in a Civil or a Revenue Court. Suits between landholders
and tenants regarding the question of tenancy, class of tenancy, validity
of a lease or other document lie exclusively within the jurisdiction of a
Revenue Court, see 1923 R. C. 243, VU.D. 76 and IIf U. D. 327 respec-
tively. So a suit against a co-sharer for mesne profits and a sunit by the
owner of a distrained crop against the distrainer lies in a Revenue Court
see 3 A. L. J. 767 and 12 A. L. J. 303 respectively. A suit by a landlord
against a trespasser lies in a Civil Court, 1930 All, 304 ; 14 R. D. 266. A
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s'uit.for de.cl_n.ration that a certain person is or is not a rent-free grantee-
lies in a Civil Court. But the rent-free grantee cannot sue in a Civil Court
for a declaration that his holding is not liable to have a rent assessed on it.
3 Alll 167- )

331. Subject to the provisions of this Act, the provisions of section

Applieation of § of the Indian Limitation Act, 1908, shall apply
Limitation Aet. o all suits and other proceedings under this Act.

This section, while providing for applicability of 8. 6 of the Limitation
Aczt does not exclude applicability of the rest of the Limitation Act to
smt-s and proceedings under the Tenancy Act. Time taken in obtaining
copies is excluded. 1929 All. 7456 ; 119 L. C. 261 ; 14 R. D. 201.

For purposes of limitation regarding Appeal or Review, the following
rules are provided in the Board’s Circular 8-11 rule 7. ‘ In computing the
period of limitation prescribed for an appeal, the day on which the order or
decree appealable was pronounced and the time required for obtaining the
copy of the said order or decree shall be excluded. When a decree is
appealed against or sought to pe reviewed, the time requisite for obtaining
a copy of the judgment on which it was founded shall also be excluded.’

232, The suits and other proceedings specified in the Fourth
Limftation in Schedule shall be institutel within the time prescribed
eases llnjor Aet. in that schedule for them respectively.

-233. For the purposes of the Court-fees Act, 1870, the amount
Conrt-foes pay- ©of fee payable in the suits and other proceedings
:N‘“Oll 1'““ and specified in the Fourth Schedule shall be computed

pplieations. as prescribed in the sixth column thereof.

Grades of Courts.
234. An Assistant collector of the second class shall have power
Powersof assist- to dispose of all suits specified in serial Nos. 4 to g
ant eollector of (inclusive) of group A, in which the value of the
the second elass. .. cect-matter does not exceed two hundred rupees
and all applications included in group C of the Fourth Schedule.
235. An assistant collector of the fist class shall have power
to dispose of aill suits and applications specified in
tant outlontrst groups A, B and C of the Fourth Schedule :
the first elass- Provided that no assistant collector " shall bhave
power to try suits for the enhancement, abatement or commutation
of rent under chapter V, unless he is empowered by the local Govern-.
ment in that behalf.
236. An Assistant collector in charge of a sub-division shall have
Powers of assls- ' power to dispose of all applications specified, in group

mf-&mﬁ”:..{,'f D of th.e Fourth Schedule.
division,
237. A collector shall have all the powers which may be exercised

Powers of eol- uUnder this Act by anassistant collector in charge of a
lestor. sub-division, and in addition shall also have power to
dispose of the applications specified in group E of the
Fourth Schedule.

238. The local Government may confer on an assistant collector
Investment of the first class all or any of the powers of a collector
iom'l't:t eolles- under thi: Ac;‘, and he sbl:ll exerfcise such gower_s“ in
P With powers respect of such cases or classes of cases as the collec-

of ectisetor. tor may direct.
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Courts in whieh 239 (1) Notwithstanding anything contained
proeeedings to in section 15 of the Code of Civil Procedure,
be instituted, 19C8— :

(a) all suits Specmed in serial Nos. 4to9 (mclusnve) of
group A, in which the value of the subject-matter does
“not exceed two hundred ‘rupees, and all applications
included in group C of the Fourth Schedule- shall be
filed in the court of the tabsildar ;

(6) all suits under serial Nos. 1 2,3, 10, II, 12, 13, I4
and 15 of group A, and all other suitg included in group
A in which the value of the subject-matter exceeds two
hundred rupees, and all suits. included in group B
of the Fourth Schedule, and all applications influded
in group D of the Fourth Schedu]e, shall be filed in the

court of the assistant collector in charge of the sub-
division :

“Provided that if there is no assistant collector in charge of the sub-

division, all such suits and applications shall be filed in the court of the
collector :

Provided also that the collector may by wnt(en order direct that
any class of suits or applications referred to in this sub-section be
instituted in the court of any other assistant collector competent - to try
them under the provisions of this Act.

(2) Al apphcatnons included in group E of the Fourth Schedule
shall be filed in the court of the collector.

(3) Al applications included in group F of the Fourth Sche-
00;""‘5 in whieh  dule shall be filed in the court empowered to entertain
&eol;,: t‘; b:pn':gg: them under the provisions of this Act.

According to s. 239 (3) alf suits under s. 45 are to be filed in the court

of the Assistant Collector in charge of the sub-division and not in the court
of the Settlement Officer. 14 R. D. 481.

Appellate jurisdiction of courts.

. Appeal to be as 240. No appeal shall lie from any decree or

allowed by Aet-  order passed by any court under this Act exceptas
provided in this Act.

This section applies to appeals filed after. _commencement of tlns Act
26 A. 375 ; but it will not apply to appeals under the Letters Patent from
the judgment of a High Court Judge nor to appeals to the Privy Council,

" 26 AllL 895. This section applies to all appeals, both civil and criminal.
40 All 219,

) Appeals from original deerees.
d:glg::lsf fPO‘m 24t. Except as provided by section 271 an
tant eolluetors ot 2ppeal shall lie to the collector from every decree
the second elass. of an assistant collector of the second class.

In a suit fled when the old act was in force the right of appeal is to be

governed by the law existing at the date of the mstltutlon of the 8uit, 1928
All. 437, 50 All 985, 26 A. L. J. 998 (F. B.).
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Appeals from 242 (1) An appeal shall lie to the district judge
&o::eoaé%l;lm: from the decree of an assistant collector of the first
first elass or eol- class or of a collector in any of the suits included in
:fz:n:: “'2; group A 'of the Fourth Schedule in which—

elvil eourt.

(@) the amount of value of the subject-matter exceeds rupees
two hundred ; or

(6) the rent annually payable by a tenant has been in issue
in the court of first instance, and is in issue in the appeal ;
or

(c) the amount of rent payable separately to one or more
of a number of co-sharers has been in issue in the
court of first instance and is in issue in the appeal :

and in any suit under sections 221, 222, 223, 224, 226, and 227 in
which— -

(d) the amount of the revenue annually payable has been
in issue in the court of first instance and is in |ssue
in appeal ;

Provided that, when the amount or value of the subject matter of
" the suit exceeds Rs. 5,000 the appeal shall lie to the High Court.

(2) Subject to the provisions of sub-section (3) of this section and
section 195 an appeal shall lie to the commissioner from the decree of
a collector or of an assistant collector of the first class in all suits
included in group B of the Fourth Schedule.

(3) In addition to the provisions of section 271 an appeal shall lie
to the district judge from the dec:.c of an assistant collector of the

first class or of a collectnr in suits except suits under chapter XI in
which—

(a) a question of proprietary right has been in issue between
the parties cldiming such right in the court of first
instance, and is in issue in the appeal ; or

(5) a quest:on of jurisdiction has been decided and i is in
issue in the appeal ;

Provided that when the amount or value of the subject-matter of the
suit exceeds Rs. 5,000, the appeal shall lie to the High Court.

Objection to the forum of appeal was not allowed, if not taken before
the Commissioner or in the memo of appeal to the Board ; see III U. D.
182 ; but it was allowed by the High Court Judge to be urged before him
where an objection to an appeal having being taken before the District Judge
was not heard by him. VI U. D. 800. The plaintiff cannot raise the
valuation of a suit to gain a right of appeal. 1926 R. C. 333.

Cl (1). Sabject-matter refers to subject-matter of suit and not of
appeal. An appeal lies to the District Judge in a suit, the value of which
exceeds Rs. 200 although the value of the appeal is be]ow Rs. 200. 1929
All 846 ;1930 A. L. J. 216514 R.. D. 98 ; 1930 All. 97 ; 62 All. 442 ; 1930
T ALL: T 386 and 13 R. D, 793 In an order setting asxde a sale, an appeal
lies to the High Court where the subject-matter of suit' exceeds Rs. 5,000.
1930 AN 16;1930 A. L. J. 224 ; 14 R. D. 63,
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) Rent annually payable is not the actual amount of money due at any
tlme.. .13 AllL 193. 1Ina suit in which the rent payable by the tenant was
not in issue, the appeal will not lie to the District Judge. 21 All. 247.

Distriet judge includes the subordinate judge incharge of the office of
a district judge. 23 All, 453. .

Question of proprietary right.—In a suit in which it was held by the
first court that a question of proprietary title was involved, an appeal lies
to.the District Judge. 26 A. W. N. 259. Where such a question is genuinely
ralse.d, the Commissioner should at once return the appeal, VI U. D. 259 ;
aud in such a case an appeal lies to the district judge. 1927 All. 727 ;
106 1. C. 307. Where a question of proprietary title was raised as regards
a few of the plots in suit and not as regards others the Commissioner should
return the appeal for presentation to the District Judge and should not
decide it in part. VI U. D. 288,

Question of jurisdietion.—A hollow plea of jurisdiction does not affect
the appellate forum. III U. D. 659. The plea of jurisdiction once
decided, the appeal will lie to the District Judge and the appellate court

. will have no power to say that the plea was frivolous. See 15 A. L. J. 319
and VI U. D. 114 respectively. A plea of jurisdiction can be raised for the
first time in second appeals. IV U. D. 800. The mere denial by the
defendant that he was the plaintiff’s tenant under s. 123 does not raise a
plea of jurisdiction. 19 A. L. J. 130.

Appeals from appellate decrees.

Appeals from 243. An appeal shall lie to the district judge

appellate dee- from the appellate decree of a collector in any suit
rees of eolleetor. i which— :

(@) a question of proprietary right has been in issue between
the parties claiming such right in the first appellate
court. and is in issue in the appeal ; or

() a question of jurisdiction has been decided and is in
issne in the appeal

An appeal lies to the district judge in a question of proprietary right,
1930 All. 165; 62 All. 714;1930 A, L.J. 1066. If rent paid in good
faith to third person no question of proprietary right is involved and an
appeal does not lie to the District Judge. 1929 All. 312 ; 1929 A. L. J. 614.

No third appeal lies, 1921 All 161.

Appeals  from 244. An appeal shall lie to the Board from

:g&el‘l’?t%om:lla:: the appellate decree of a commissioner on any of
stoner, the grounds specified in section 100 of the Code of

Civil Procedure, 1908.

An appeal is prohibited from an order passed in appeal from another
order and not from an order passed in appeal from a decree. 1930 All,
465 ; 52 All. 711 ; 1930 A. L. J. 10656. There is no second appeal from
orders which are not decrees. IV U. D, 80. A finding of fact on a judicial
consideration of evidence bars a second appeal, {IIl U. D, 487 ; but if itis
unsupported by evidence, it can be interfered with in appeal III U. D.
681. A question of mixed law and fact can be raised in the second appeal.
IX U. D. 69. A question of law can be raised for the first time in second
appeal, if it can be decided on the basis of the existing record. 1922 R. C,
423. Second appeal lies from appellate decrees passed ex-parfe. I U. D.
401, A person who was not a party in appeal to the commissioner cannot
appeal to the Board. IT U. D. 812.
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Power of Board 245. The Board may either admit an appeal

g‘a“l’?:::ma:ﬂg: or may summarily reject it.

246. An appeal shall lie to the High Court from the appellate
.QPD.OI“:. f:om decree of a district judge on any of the grounds
,g.',.?' of dlstrier Specified in section 100 of the Code of Civil Pro-

fudge. cedure, 1908.

Appeals from orders.

Appeals  from 247. An appeal shall lie to the collector from
::i:r:olm every order of an assistant collector of the second

the second elass. class,

248. (1) An appeal shall lie to the collector from the order of an
Appeals from assistant collector of the first class, and to the com-
:.’::’:oﬁ:em; missioner from the original order of a collector in
the first elass any of the cases specified below, namely,—
and of eollestor. (@) orders rejecting an application under section
15 (2) or (3) ;
(8) orders deciding a question regarding compensation for
improvements under section 78 ;
(¢) ordersallowing time under section 80 ;

(d) orders under section 114, section 11§, section 120 (c)
and section 124.

(2) An appeal shall lie from the order of an assistant collector in
charge of a sub-division under section 18 in accordance with the prc-
visions of section 18 (7). :

.(3) An appeal shall lie from the following orders of an assistant
collector of the first class or of a collector, namely, orders mentioned
in sections 47 and .104 and in order XLIII, rule I, of the Code of Civil
Procedure, 1908.

Such appeal shall lie to the court, if any, having jurisdiction under
section 242 of this Act to hear an appeal from the decree in the suit,
‘or in the case of applications for execution, the court having jurisdic-

tion to hear an appeal from the decree which is being executed.
" (4) An appeal shall lie to the Board from every order under
sections 40, 41 and 42.

Cl. (3) No second appeal lies from the remand order of a district judge,

1929 All 586 ; 1929 A. L. J. 885 ; 13 R. D. 584.

Appeals not to 249. No appeal shall lie from any order
ﬂ’t,f::’d';n?p”l' passed in appeal.

This section has to be read in reference to the heading above s. 247.
1930 All 455 ; 52 All. 71451930 A_ 1. J. 1066. No appeal lies from an
order in execution. 1930 All 91 ; 122 I. C. 415. There is no provision in
the Tenancy Act which allows an appeal to the High Court from an order
gf remand passed by a District Judge in appeal. 1929 All, 560 ; 1929 A. L.

. 863,

Review.
250. The Board, on its own motion or on the application of a
Review by party to the case, may review and may rescind, alter,
Board. or confirm any decree or order made by itself, or by

a single member.
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251. Every other court shall be competent to review its jodgment
Review by other in accordance with the provisions of the Code of Civil
eourts. Procedure, 1908, and all the provlsxons of order
XLVII of the said Code shall apply to any such review. ,

The two sections confirm the raling in I U. D. 64. Only the judge
who delivered the judgment can entertain the application for review. 11
Rev. and Cri. L. J. 195, Copy of the judgment sought to be reviewed need
not be filed. 17 All. 213 F. B ‘

Revision, _ '
252. The Board may call for the record of any case decided by -
Power of Board any subordinate revenue court in which no appeal
to call for cases. lies either to the district judge or to the Board, and
if such subordinate court appears —

(@) to have exercised a jurisdiction not vested in it by law;
or : . .

(&) to have failed to exercise a jurisdiction 8o vested, or

(¢) to have acted in the exercise of its jurisdiction illegally or
with material irregularity, .

the Board may pass such order in the case as it thinks fit.

Case.—Includes suits and proceedings, IT U. D. 90 ; but suits under the
U. P. Land Revenue Act are excluded 1X U.I). 3. Revision does not lie,
if appeal lies. II U.D. 63. The Board may treat the memorandum of
appeal as revision application and vice versa. IIU.D. 7 andI U. D. 204
respectively. .
253. The High Court may call for the record .ot any suit or
Power of High application which has been decided by any subor
Court to eall ;m. dinate revenue court and in which an appeal lies to
eases. the district judge and in which no appeal lies to the
High Court, and if such subordinate revenue court appears—

(@) to have exercised a jurisdiction not vested in it by
law, or :
(4) to have failed to exercise a jurisdiction so vested or

(¢) to have acted in the exercise of its jurisdiction 1llegally
or with material irregularity, .

the High Court may pass such order in the case as it thinks fit.

As revision lies only in those cases where appeal to the District Judge
lies, no revision lies to the High Court in suits for profits decided by the
revenue courts if the valuation of the suit does not exceéd Rs. 200 because
in such cases no appeal lies to the district judge. 1929 All. 586 ; 1929
A L. .J.885;18R.D. 584. The ngh Court has no power of rewsnon
except under s. 263. The expression ' such revenue court’ does not include
a district judge and therefore the High Court has no power of revision of
an order of a district judge, though ultra vires, illegal or irregular. 1929
All. 73, 51 All 1020.

254. Where the two members of the Board - differ regardmg a
Reference by point of law Lthey may make a reference to the High
Board to High Court of Judicature at Allahabad, whose decision
Court. shall be final.

The Board cannot refer abstract questions of law to the High Court for
obtaining its opinion. 1927 All. 491, 49 All. 711, 25 A, L. J, 619.



*255. The Board may, on sufficient ca
Transferofeases any suit, application or appe
by Board. "applications or “appeals, from arn,
~ any other revenue court competent to‘deal therewith.

256. A commissioner may exercise within the limits
Transfer ofcases the same powers'as the Board under the -

by eommisstoner. ing section.

- 2§7. (1) A commissioner may, with the previous uncuon\o.
Transfer of ap- Board, transfer any appeal or class of appeals, pendin,
Peals by commis- b e himeelf, to any collector or additional. collectot

sloner eolloe-
tor. or to within his division.

(2) The order passed by a collector or addxtxonal collector on an
appeal transferred to him by a commissioner under sub-secuon {1
shall be subject to appeal and revision in the same manner as if lt had
been passed by the commissioner.

(3) The commissioner may by order recall any appeal or class of
appeals transferred to a collector or additional collector’ under * sub-
section (1) to his own court.

Transfer of appeal not authorized by the Government notlﬁoatlon is

illegal. 1I1U. D. 326. A general sanction by the Lacal .Government
justifies the Commissioner to transfer appeals to Collectors. VI U. D.-100.

258. A collector or an assistant collector in charge of a sub-dun
Transfer of cases gion may transfer any case or class of cases, pending
%ﬁgg"‘g&l&f before himself, to any subordinate court conipetent
tor. ~ to deal therewith.- _

259. A collector or an assistant collector in charge of a sub-divi- .

Withdrawal of - gion may withdraw any case or class of cases from
m‘g&‘:ﬂ"%mf any court subordinate to him, and may try sach case
leetor- or class of cases himself, or transfer the'same‘to

any other subordinate court competent to deal therewith.

260. A settlement officer may transfer any case or class' of cases
Transfer and pending before him to any assistant settlement officer,
m’g;";em:f and may withdraw any case or class of cases from an
ment officer. assistant settlement officer and may try such case
or class of cases himself, or tramsfer the same to any other assistant

settlement officer.

261. For the purpose of sections 258 and 259 ‘the courts of all
Subordinat i on assistant collectors shall be deemed-to be subordinate
of eourts, to the collector and the courts of all assistant collec-
tors of the second class to be subordinate to the assistant collector in
charge of the sub-division within which they exercise jurisdiction.

CHAPTER XVL

PROLEDUBE.

262. (1) The Board may sit for the disposal of cases under thls

Place of sitting  Act at the headquarters of any district in Agrai
otm -revenue )
eourts- s
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very other revenue court sball sit for the disposal of such
is provided in section 189 of the United Provinces Land
nue Act,* 100I.

hlegﬂamll:.:n 263. No notice to the oppasite party shall be
may | be pasead mecessary before orders are passed on applications
without notiee.  under sections 144, 150 and 1§9.

Cos of G pro 264. The provisions of the Code of Civil
cedure. Procedure, 1908, except —

(#) provisions inconsistent with anything in this Act, so far
as the inconsistency extends,

() provisions applicable only to special suits or proceedings
outside the scope of this Act, and -

(c) the provisions contained in list I of the Second Schedule,

shall apply to all suits and other proceedings under this Act,
subject to the modifications contained in list II of the Second
Schedule.

A guit by a lambardar for ejecting trespassers or squatters from com-
mon abadi land is maintainable under this section as it is for the benefit
of the whole body of co-sharers. 1930 All 630 ;14 R. D. 426. No set-off
can be allowed under the Tenancy Act, 1930 All. 168; 1928 A. L. J. 1103 ;
Bor even snanker, 1930 All. 179, 14 R. D. 233,

265. (1) Thelambardar in an undivided mahal or in the common

Powers of lam- land of the mahal, thek or patti of which he is the
hardar. . lambardar is entitled in the absence of any coatract
or usage to the comtrary to collect rents and other dues,

(2) Whenever the lambardar is entitted under the provisions of
sub-section (1) to collext rents, he shall also be entitled to settle and:
eject tenants, to ¢ject ront-free grantees, to enhance rents, and to doall
acts incidental to the propex management of the estate with a view to
the common benefis :

Provided that a lamsbardar shall not be entitled on behalf of other
co-sharers without their written consent to — .

() grant a theka ;
" (#) sell or cut down trees or groves ;

¢y confer occupancy rights otherwise than in accerdance
' with the provisions of section 17 of this Act.

A lambardar cannot ordinarily grant a lease of joint property for long
years without the consent of the co-sharers. Adequacy of rent is not the
only eonsideration. 13 R. D. 518.; 114 1. C. 763. The lambardax has the
power to. eject persons who have without, his permission or the permission
of the co-sharers entitled to exercise a power in that behalf built on the
abadi land. 14 R.D. 426.

266. (1) Except as otherwise provided in section 265, where
Suits, ete, by there are two or more cosharers in any right, title
co-sharers In un- or interest, all things required or permitted to be
divided proper- done by the possessor of the same shall be done
ty. by them conjointly, unless they bave appoimted an
agent toect on bebalf of them all.

* See infra,




{2) Nothing in subsection (1) shall
special contract by which a coslmrer in an
entitled to receive separately his share of the rem.
tenant. _ ~

. {3) When one or two of mose cosharers is not entiv.
alone, and the remaining co-sbarers vefuse to join as plai.
& soit for money recoverable by them jointly, such co:sharer.
sue separately for bis share, joining the remaining co-sharers -
defendants. , _ . T \

(4) Where the tenant of any holding is alsh a co-shiarer in the
praprietary right in such holding, nothing in the section shall require
himi to be joined as plaintiff in any suit. or application brought or
made aguinst him a9 such tenant under the provisions of this A¢t,’

Subes. (1)4-On an impetfect partition, the lambardar being net & &v-
sharer in one of the partitioned lots, the ¢o-sharers. of the lot and not the
lambardar can sue for rent of that land. II U. D, 64. A lambardar, who
generally collects rents may sue alone to eject, although some of the co-
sharers also collect rents. IX U. D. 36. I¥ all the co-sharers join as plain-
tiffs in an ejectment suit ; but one of them withdraws, the whole suit fails.

IIT U. D, 808, An ®jectment suit should not be-decreed at the instance of
one co-sharer alone. 1930-All. 609 ; 13 R, D. @66.

Shall be done vomjoimtly.—A co-sharer eannot give a lease of any
portion of the joint property, affecting prejudisially the rights of other
co~gharers, but if all the co-sharers act in concert and in the same interest,
one who does not execute the lease may be éstopped. V U. D. 83.

Sab-s. (2).—Local usage .or special contract must be strictly proved.

VI U D. 175, |

Sab-s. (3).—Confirms the rulingin 26 I. C. 631, 1I some sharers are
not impleaded, the suit is bad in law and it should not be digmissed but an
opportunity should be given to bring the other co-sharers o -recotd. 1929
AlL 847, 13 R. D. 796. : , :

Sab-s. (4).—A tenant who has purchased a frackional share in the
Zemindsri may, a8 a co-sharer, plead s. 266 in a suit to eject him as a
tenant, provided there are other co-sharers. 1926 R. C. 366,

—gt—

CHAPTER XVIL

CONTLICT OF JURISDICTION AND QUESTIONS OF TITLE.
Conflict of jurisdiotion. .
267. (1) Where either a civil or a revende court i in doubt
whether it is competent to entertain any suit, appli-

tm.l;h“ 5:;?-: cation or appeal, or whether it should dir’ect the
qn’el:'tll%u to  plaintiff, applicant or appellant to file the same in a
jn o court of the otlier deseription, the couft may submit
the record, with a statement of the reasons for its doubt, to the High
Court. Co

(2) Where any, suit, application or appeal having been rejected either
by a civil court or by a revenue court on the ground.-of watit of jurisdic-
“tiom, ie subsequently filed in a court of the other description, the latter
court, if it disagrees with the finding of the former, shall submit the
recard,” with a statement of the reasons for its disagreement, to the
High Court. ' S
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rovided that, if the court is a revenue court subordinate to a
tor, no reference shall be made under the foregoing provisions
this section except with the sanction of the collector previously
tained. _
{4) On any such reference being made, the High Court may order
the court either to proceed with the case, or to return the plaint, appli-
cation or appeal for presentation to such otber court as it may declare to
be competent to try the same.

(s) The order of the High Court shall be final and binding on all
courts subordinate to it or to the Board of Revenue.

268 When, in a suit instituted in a civil or revenue court,.an

As to plea in 2Ppeal lies to the district judge or High Court, an

appeal that suit objection that the suit was instituted in the wrong

ks ;“3“‘“‘:" In court shall not be entertained by the appellate court

& eoar unless such objection was taken in the court of

first instance ; but the appellate court shall dispose of the appeal as if the
suit had been instituted in the right court.

-269.- (1) If in- any such suit such objection was taken in the
Procedure when court of first "instance but the appellate court has
:;’:;1 m‘l’{belget“m before it all the material necessary for the determi-
court of first in- Uation of the suit it shall dispose of the appeal as

stanee. if the suit had been instituted in the right court.

(2) If the appellate court has not before it all such matena]s,
and remands the case, or frames and refers issues for trial, or requires
additional evidence to be taken, it may direct its order either to the
court in which the suit was instituted, or to such court as it may declare
to be competent to try the same.

- (3) No objection shall be taken or raised in appeal or otherwise
to any such order on the ground that it has been directed to a court
not competent to try the suit.

The provisions of these sections do not apply to cases purely within the
jurisdiction of Revenue Courts. 1922 R. C. 14; 1930 All. 718,1930 A. L. J.
1233. They are applicable to cases on the border line of jurisdiction of
Civil and Revenue Courts. IV U. D.713. - Section 268 was held applicable
to all cases instituted in the first instance in a Civil or Revenue Court, in
which ‘appeal lay to the District Judge or High Court.©12 A. L. J. 902. The
ngh Court cannot allow in second appeal a plea of jurisdiction not taken
in_the trial or first appellate Court. 1181. C. 681, 14 R. D. 66..

. Subes.. (2).—The . appellate court cannot alter the descnptxon of a
suit for .the purpose of deciding the appeal, but must proceed as 1f the
suit was instituted in the right court. 10 A. L. J, 62. .

. Subes. (8).—An order of remand to a court considered competent by
the appe]late court is not appealable. 21 All 267, _

Question of proprietary right in revenue eonrt. )

Pro¢édure when
tenant ' pleads 270, When in any sult bmught under thnsA
opposite party is Ct— .
not his land- (a) by a landholder against a tenant for arrears

holder. -- _ of rent, or
(8) by a tenant against a landholder to contest a distraint for
arrears of rent,
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the tenant pleads that he has paid the rent of *
period in respect of which the suit is brought or -
toa third person to whom he has in good faith b \
rent of the holding up to the date of institution of tn

date - of the distraint, such person shall at the cost of ;
be made a defendant in the suit, and the question of the I,
of rent in good faith to such third person by the tenant 8§ |
inquired into.

(2) If the question is determined in favour of the tenant, the suit
-shall be decided in his favour and he shall not be made a party to any
subsequent suit between the landholder and the third person for the
recovery of the amount so paid or for the determination of the pro-
pnetary right in the holding. )

Plea for defence.—The plea available to the tenant (defendant) is t]mt
he had paid the rent in good faith to the person to whom he has been
paying rent upto the date of the institution of the suit or the date of dis-
traint. 9 L.R. Rev. 289. Good faith must be alleged and proved 1927
R.C.39;19 A. L. J. 298IV U. D. 720. The third party must be impleaded.
12 R. D. 422, 13 R. D. 362, 14 R. 1. 436.

Res-judicata.— Any decision in the previous suit will not operate as
'res-judicata between the landholder and the third person referred to in sub-
gection (2). 1924 R. C. 488,

271. (1) If (2)in any suit or application filed in a revenue court
Procedure when 282inst a person alleged to be the plaintiff’s tenant’
party raised plea Or under section 44 the defendant pleads that he
of proprietary is not a tenant, but has a proprletary right in the
right. . land, or

T 5) in any suit instituted under chapter X1V the defendant pleads
that the plaintiff has not got the proprietary right entitling him to
institute the suit, or

(¢) in any suit instituted under section 121 a dlspute as to the
proprietary right in the land in suit is raised, »

and such question of proprietary right has not been already deter-
mined by a court of competent jurisdiction, the revenue court shall
frame an issue on the question of proprietary right and submit the
record to the competent civil court for the decision of that issue
only.

Explanation I.-~A plea of proprietary right which is clearly unten-
able and intended solely to oust the jurisdiction of the revenue courts
shall not be deemed to raise a question of proprietary right within the
meaning of this section. s : 4

Explanation II.— “ A question of proprietary right” does not
include the questnon whether land in the actual possessxon of a pro-
prietor thereof is held by such proprietor as hns stz or khkudkaskt or
as a tenant or sub-tenant.

(2) The civil court, after re-framing the issue, if necessary, shall
decide that issue only and return the record together with its finding in
that issue to the revenue court, which submitted it.
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) (3) The revenue court shall then proceed to decide the suit, accep-
ing the finding of the civil court on the issue referred to it.

(4) Every decree of a revenue court passed in a suit in which
an issue involving a question of a proprietary right has been decided
by a civil court under sub-section (2) of this section shall—

{a) if the question of proprietary rigat is in issue also in
appeal, be appealable to the civil court which has jurisdic-
tion to hear appeals from the court to which the issue of
proprietary right has been referred ;

(8) if the question of proprietary right is uot in issue in
appeal, be appealable to the revenue court.

For the explanation of & competent court see 1931 All, 28, 14 R, D.
654,1931 A. L. J. 8.

Explanation I.—Is new and gives effect to the decision in VI U, D.
22. The trial court is not-required to act under the first part of s. 271, if
the plea of proprietary right is untenable and intended solely to oust
the jurisdiction of a Revenue Court. 1930 All 647, 14 R. D. 564.

Ezplanation I1.—Is new and overrides the rulings in V U. D. 34 ; 80
AlL 183 and B. R. 14 of 1914, The latest rulings to make this explanation
clear are reported in 1928 All. 764, 1929 A. L. J. 289.

272. If any such question, of proprietary right has been deter-
Procedure 1a mined by a revenue court, and is a matter in issue '
:gxal In sueh in appeal in the court of the district judge or the

: High Court, and such appellate court has not before
it all the materials necessary for the determination of such question,
it may either—

(2) remand the case to the revenue court, or

(5) frame issues with respect to such question, and refer
them for trial to any subordinate civil court of com-
petent jurisdiction.

Questions of tenant right in Civil Court.

273. (1) Ifin aony suit relating to an agricultural holding insti-
When eivil eourt tuted in a civil court the defendant pleads that he
to refer issue to holds such land as the tenant of the plaintiff or of
revemne eourt- . pergon in possession holding from the plaintiff,
the civil court shall frame an issue on the plea of tenancy and sub-
mit the record to the appropriate reveanue court for the decision of
that issue only.

(2) The revenue court after reframing the issue, if necessary,
shall - decide that issue only, and return the record together with its
finding on that issue to the civil court which submitted it.

(3) The civil court shall then proceed to decide the suit, accepting
the finding of the revenue court on the issue referred to it.

4) The finding of the revenue court on the issue referred to it
shall, for purposes of appeal, be deemed to be part of the finding of
the civil court '

This section deals with the procedure of civil suits for ejectment or for
profits brought against a person who has taken possession of an agricultural
holding without the consent of the plaintiff and pleads tenancy in his
defence. 25 A. L. J. 545, 1927 All. 369 (F. B.), 1931 All. 211, 122 1. C.
597. The class of tenancy is to be determined by a Revenue Court. 1931
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AllL 198,15 R. D. 162. The word “ shall ” indicates that the procedure
laid down in this section is mandatory. 19 A. L. J. 850. When an issue
is remitted by the Civil Court to the Revenue Court for its finding the
Civil Court must aocept the finding of the Revenue Court. 1931 All. 91, 15
R. D.16. After coming into force of this Act (of 1928) s. 278 should be
applied and not 202 of the old Act. 1931 All. 37 ;1930 A. L. J. 1251, 12
R.D. 666. Where a zamindar or a landholder sues to eject & person as a
trespasser and the defendant sets up the plea of tenancy and says that he is
the tenant in chief of the plaintiff in respect of the land, it was held that the
Revenue Court should decide the issue. 7 A. L. J. 960, 1927 All. 346. A
suit for ‘ejectment against a trespasser can be brought either in a civil
or a revenue court. 1937 All, 346.

~ CHAPTER XVIIL

MISCELLANEOUS.
Power of loeal 274. The local Government may, after pre-
m:nment to Xg:s_ publication, make rules consistent with this
(a) as to the fees payable under this Act ;
() as to the time of the year for execution of decrees for
ejectment in any local area ;
{c) as to the attestation of leasa, counterparts and agree-
ments under section 127 ;
(d) as to the dates on which profits shall be divisible ;
(¢) generally for giving effect to the provisions of this Act ;
and
(f) as to the publication and cancellation of notifications
under clause (a) of the third proviso of section 19.

For rules see circular 1-11, 8-11 and 9-11 relating to gemeral conduct of
business and to appeals respectively published in notification no 21/222 and
2124/1-6571-F dated 16th July, 1902 (Gazette 19th July 1902 Part T and II
respectively) and notification no. 8234/1 12-7-1904 (16 Nov. 1906) (Gazette
of 18 Nov. 1906 Part I Pages 860-4 respectively).

275. The Board may, -with the prenons sanction of the local
Power of Board Government and after previous publication, mmake
tomake rales,  rules comsistent with this Act and with any rules
made under section 274—

(2) for the guidance of officers in the determination,
enhancement, abatement and commutation of rent ;

(5) as to the manner of publication of a notice of abandon-
ment ;

(c) as to the procedure to be followed in applications under
this Act ;

(d) as to the transfer of cases by revenue courts ;

(¢) as to the person before whom, and the mode in which
affidavits may be made and the matters which may
be proved by affidavit ; and

n ge;xerally for ngmg.eﬁect to the provisions of this

ct

276. (1) When at the commencement of this Act proceedmgs
Provision for in the court of first instance in amy suit instituted
:l‘eml:l: b?&".-'.' under clause (@' or clause (b) of section 58 of the

comnieneem ont Agra Tenancy Act, 1901, at any time between the
of the Aet. first day of July, 1924, and the thirticth day of June,
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1926, inclusive, are stayed under an order of the collector, the court
shali dismiss such suit, and the order of the collector staying the
suit shall not be questioned in any civil or revenue court :

Provided that the process-fees and court-fees paid by the plaintiffs
in such suits shall be refunded to them.

(2) The collector- may pass an order declaring the number of
suits instituted by a landlord after the thirtieth day of June, 1926,
under clause (@) or clause (&) of section 58 of the Agra Tenancy Act,
-19oI, relating to land in any specified mahal, to be excessive, and
the court shall thereupon dismiss all such suits and order the refund
to the plaintiff of the process fees and court-fees paid by him in such
suits :

Provided (a: that, in deciding whether the number of such suits
is excessive, the collector shall have regard to the average number
of suits instituted by the landlord in the five years preceding the
first day of July, 1924, in respect of land in that mahal under the
aforesaid clauses of section 58 of the Agra Tenancy Act, 1901, and
‘4) that the number of such suits instituted by alandlord after the
thirtieth day of June, 1926, shall not be deemed to be excessive unless
it exceeds by fifteea per cent. the average numb:r of such suits instituted
by him during the aforesaid five years.

(3) Nothing in this section shall apply to a suit for the ejectment
of a thekadar, a sub-tenant, or a tenant of land in which statutory
rights do not accrue under the provisions of section 19.

(4) A tenant, a suit against whom has been dismissed under the
provisions of this section, shall not be deemed to have acquired - a right
of occupancy at the commencement of this act, unless he had acquired
such a right at the date of the institution of the suit.

Where the Collector put a guery mark against some cases reported to
him for stay he can direct after 7th September 1926 that they should be
proceeded with and disposed of. IX U.D. 112. Suits so stayed, after the
cancellation of the stay order, cannot be dismissed. IX U. D. 90.

277. (1) A tenant to whom, on payment of rent to his land-
' pemand of re- Dholder, a receipt in the prescribed form has not
eeipt by regis- been.given may, within three months of the date
tered post. of payment, demand a receipt from the landholder

by registered post.

(2) If the temant without, reasonable cause fails to make such
demand, he shall not be entitled to-compensation under the provisions
of section 143.

bttty

THE FIRST SCHEDULE.

(See Seotion 1.)
Areas excepted in the first instance, from the operation of the Act.
A.—The districts of Almora and Garhwal.

B.— (1) The following villages of the Tarai and Bhabar Government' .
_estates in the district of Naini Tal :— _
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Serial No.

L.A—120

O Ry AVt h B =

AGRA TENANCY ACT
PARGANA BAZPUR.

Names of villages.

Bajawala,
Bannakhera.
Bannakhera Sani.

- Banskhera.

Banskheri.
Baraihni.
Bhainsia.
Bhajwanagla.
Bhikampur.
Bijai Rampura.
Chanakpur.
Gularia Gobra.
Gulzarpur.
Hazira
Haripura.
Harsan.
Khamari.
Maindaya Hattoo.
Rajpura No. 1.
Ratanpuri.
Somalpuri.
Sheopuri.
Thapaknagla.
Kelabandwari.
Fandpur.

PARGANA GADARPUR.
Alakhdei.
Andkhera.

Beria.

Bari Rain.
Buxaura.
Kbanpur Pachham.
Khanpur.
Kulha,
Madnapur.
Maholi Jungle.
Mukandpur.
Nandpur.
Pipalia.

Kopa.
Jafarpur.
Gadarpuri

NORTH OF KASHIPUR.

Kamdebpur.
Beria.
Lalitpur.
Kanailpuri.
Thari.

Kandala.

158
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Serial No. Names of villages.

7 Birpur Lachi.

8 Birpur Tara.

9 Rajpur.

o Pipalsana.

IN KHUSHALPUR CIRCLE.

Khushalpur.

Lampur Moti.

Lampur Lachi

Shahbazpur.

(2) The remainder of the district of Naini Tal [exclusive of the
pargana of Kashipur, of the government-owned villages in the Tarai
and Bhabar government estates except those mentioned in B (1) above,
and of the following villages in the Tarai sub-division :—

Name of Peskkars. Name of villages
{ Kankata.

1

NS 7 I S

Kuwa Khera.
Rajpura.

Bazpur

1 Anjania.
Kichha .. % Piru Nagla.
Darau.

Bijti.

Bitha Akbar.
Haldua.
Malpuri.
Matha.

‘1 Nakatpura,
Pipalia Nathu.
Sabepur.
Sainjana.
\Sarkara].

C.—The portion of the Mirzapur district lying to the south of the
Kaimur range excluding the villages owned by Governor.

D.—The tract of country known as Jaunsar-Bawar in the Dehra
Dun district.

THE SECOND SCHEDULE.
List 1.

Sections and orders of the Code of Civil Proecedure, 1908, which
do not apply to suits or Proeceedings nnder this Act.
Section 9.

Sections 68 to 72 inclusive.

Section 88.

Sections 113, 114, 115.

Order XXII, rule 8.
y XXXIII, (Pauper suits). The whole.
»y XXXV (Interpleader suits). The whole.
» XXXVI (Special case). The whole.
» XL1V (Pauper appeals). The whole.
»w XLVI(Reference). The whole. -

Kilpuri
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List II.

. Slections and orders of the Code of Civil Proecedure, 1908, which
apply subjeet to the modifications stated against each.

Modification.

(]
% Sections.
]
1 24
2% 33
3 58(2)
4 60
b 98
6 144

7 | Order V, rule 5

8 { Order V, rules
9-30.

9 { Order VII,rule
1.

Applies only to the transfer of appeals under this Act by
the High Court from the court of one district judge to
the court of another district judge. -

No decree need be prepared in the case of an applica-
tion under this Act unless the preparation of a decree
is prescribed by rule

When a judgment-debtor has been released from deten-
tion under this section and the amount due under the
decree does not exceed Rs. 100, the court may declare
him absolved from further liability for payment of
money under that decree, and such liability shall there-
upon be extinguished except in regard to liability to
ejectment.

To the particulars not liable to attachment or sale shall
be “ manure stocked by an agricultarist.”

-Nothlng in this section shall require two members of the

Board to sit together in the exercise of appellate or
revisional jurisdiction uader this Act.

In this section the words *‘ or order " shall be demed to
be inserted after the word * decree™ wherever it occurs.

In all suits under this Act the summons to the defendaunt
shall be for the final disposal of the suit, unless the
court is of opinion that the summons should be for the
settlement of issues, only. .

A summons or notice may, if the local Government by
rule, either generally or in respect of any local area or
any class of cases, so directs, be served by post either
in addition to, or substitution for, any other mode of
service.

In addition to the particulars contained in this rule, the
plaint shall specify the name of the village or nahal
and of the pargana or other local division, in which the
land is situate to which the suit or other proceeding
relates, and (anless such land can be otherwise ade-
quately deseribed) the number of each fleld according-
to the Government survey ;

and if the suit is for arrears of remt, the plaint shall
contain a statement of account showing the annual
demand for each period to which the suit relates, the
:mgunt (if any) received, and the amount claimed to

e due ;

* A get-off is not admissible in the Revenue Court under schedule II, list 2,
serial mo. 3. 1929 All 691 ; 121 1. C. 386 ; 13 R, D. 725. :
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LisT IL.—(concld)

|

Serial No.

Orders

Modification.

10

1

12

13

14

15

16

17

Or;ier VIII,
rule 6.

Order
rule 6

XX,

Order XXI ...

Order XLI, rule
1. read with
Order XLII,

Order
rule 11

Order XLI,
rule 22 (1).

XLI,

Order XLI,
rules 30 and

3t.

and if the smit is for the ejectment of a tenant, the
plaint shall set forth the ground or grounds on which
the ejectment is sued for.

No sbt-off shall be allowed in any suit under this Act,
except a sum due to the defendant on an unsatisfied
decree under this Act or under any enactment
hereby repealed.

Every decree for rent shall also state the amount includ-
ing interest. due on account of such agricultural year
in respect of which relief is granted.

(1) No application for the execation of a decree shall be
made by an assignee of the decree unless the as-
signor's interest in the land to which it relates has
become and is vested in such assignee.

(2) If the property against which execation is applied
for is a mahal or a share of a mahal, or the holding of
a permanent tenure-holder, the decree shall be sent
to the collector, who shall execute the same as if it
had been a decree of his own court

In addition to the copies required by this rule every
memorandum of second appeal shall be accompanied
by a copy of the judgment of the original court.

Nothing in this rule shall require the Board to hear any
party before rejecting an appeal summarily.

No respondent in an appeal before a revenue court shall,
exsept by leave of the court, support a decree by
raising a question of proprietary right decided agatnst
him in the court below unless, within one month
from the date of service on his pleader of notice of
the date fixed for hearing the appeal, he has iutima-
ted in writing to the appellate court his'intention to
to do so

No judgment of the Board need be dated, signed or pro-
nounced in open court
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THE THIRD SCHEDULE. ,
(See section 125).
FORM OF LEASE OR GOUNTERPAR'I‘.

A.B., c.D, leased
LF g 'eomnof gz resident of J ' have 35 en on lesse the

F G. H. L . J. ..
undermentnoned land E?Tn_A—B' son of &' resident of g in

mahal K., mavza L.
(Here adequately describe the holding)

at an annual rent of Rs. ( ), payable in the following instalments and
on the following dates, namely,—

( ) Rs. on the ( ) day of ( )

( ) Rs. on the ( ) day of ( )

( ) Rs. on the ( ) day of ( )

( ) Rs. on the ( . ) day of ( )
the period of the lease being for ( ) years, that is to say, from
(date) to ‘ (date) ‘

Dated the ( ) day of ( ), 19
{ Signed }A. B., landhoider.
or marked. F. G., tenant.

~ (Witness, if marked) M. N.



THE FOURTH SCHEDULE,

[The jurisdietion both original and appellate speeified in the heading of each group is in all cases subject
to the provisions of sections 241, 271 and 278.]

GROUP A~-SUITS.

{Suits triable, in the case of serial Nos. 1, 2, 3, 10, 11, 12, 18, 14, and 15, whatever the value, and in the ease of serial
Nos. 4 to 9 (inclusive), when exceeding Rs. 200 in value, by asistant collector of the first class—appeal, if any,

to the civil court; in the case of serial Nos. 4 to 9 (inclusive) when not exceeding Rs. 200 in value, by assistant’

collector of the second class—appeal to colleetor. ]

Description of suit.

For compensation for rent or produce exacted in

For the ejectment of a tenant on a ground speci-

For an injunction, or for the repair of damage or

For arrears of reot, or where rent is paid in kind
for the money equivalent of such rent, includ-
ing suits by an assignee and suits for arrears
due to a person who has ceased to be a land-

For compensation for refusing to deliver receipt
for rent paid or to credit the rent paid as re-

2 Section
- of
§ Act,
1 48 ; ;
excess of rent lawfully payable.
9 84 y pay
fled in section 84.
3 85
waste, or for compensation.
4 |132 or 81
holder.
5 142
quested by the tenant.

Period of limitation.

Time from which period
begins to run.

Proper court-fees.

One month

One year o

Ditto e

Three years ...

Three months ...

The date of the execution.

When the forfeiture is
incurred or the condi-
tion is broken.

When the damage is
done or the waste
begins, or the condi-
tion is broken.

‘When the
became due.

arrears

The date of the refusal...

As in the Court-fees Act,

Ditto.

Ditto.

(d ') 'S1OV TvO01 851
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10

11

12

18

14

15

176

178

179

180(2)

221

222

228

224

. 286

997

To contest a distralnt ...

To recover compensation for distraint and sale
of property.

For compensation for wrongful acts of dis-
traiper.

For recovery of the amount realized from a sub-
tenant by proceedings in distraint.

By a lambardar to recover from a co-sharer
arrears of revenue, village expenses, and
other dues.

By a co-sharer to recover from a co-sbarer who
defaults arrears of revenue paid by the plain-
tiff on account of the defendant.

By a muafldar or assignee of revenue for arrears
of revenue dne to him as such.

By a taluqdar or other superior proprietor for
arrg:rs of revenue or rent due to him as
such.

By a co-sharer against a lambardar for his share
of the profits of a mahal, or of any part thereof.

By a co-sharer against a co-sharer for a settle-
ment of accounts and his share of the profits
of the mahal or of any part thereof.

As in section 176

Two months

Ditto.

Ditto.

Three years

Ditto.

Ditto.

Ditto.

Ditto.

Ditto.

oo

As in section 170

The date on which the
sale takes place.

The date on which the
right to sue acorunes.

The date of realizations.

When  the
became due.

Arrears

When the arrears were
paid.

When  the arrears
became due.
Ditto e

When the share of the
profits became pay-
able.

Ditto

As in the Court-fees Act,

1870.

Ditto.

Ditto.

Ditto.
Ditto.
Ditto.

Ditto.

Ditto.

Ditto.

Ditto.

(%6t
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THE FOURTH SCHEDULE,— (continued.)

GROUP B—SuUITSs,

[Suits triable by assistant collector of the first class—appeal to commissioner except in the case of serial Nos.
19, 20 and 21, which are governed by section 195.]

Serial No.

Section
of Act.

Description of suit.

Period of
limitation

—

37

44

45

61

For division of a holding or distribution of rent
or both.

For ejectmeut of trespasser and damages
For determination of rent
For commutation of rent -

For enhancement or abatement of the rent of a
fixed-rate, ex-proprietary, occupancy or statu-
tory tenant, or heir of a statutory temant.

None

Twelve years

As in section 45

None

Do.

Time from which period
begins to run.

Proper court-fees.

None

When the landholder
first knew of the un-
authorized occupation.

As in section 45
None e
Do.

On rent payable in respect

of the part to be separa-
ted as in the Court-fees
Act, 1870

On rent payable as in the

Court-fees Act, 1870.

As in the Courtefees Act, ’

1870.
' Ditto.

Ditto.

(d 'N) ‘slOV VIO 097
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12—y ]

10

11

12

18

14

62

70

70

"

82

99

106

108

'For enhancement or abatement of rent against

or by & number of tenants collectively.

For enhancement of the rent of a non-occupancy
tenant.

For abatement of the rent of & nomn-occupancy
tenant.

For the avoidance of a lease for & perlod exceed-
ing term of landlord’'s engagement with the
local Government.

For rellef against a temant or his transferee on
account of an illegal sub-lease or other
transfer.

For the ejectment of a non-occupancy tenant
who contests his liability to ejectment.

For recovery of posses‘sion of a holding, or for
compensation, or both. )

To set aside & notice of surrender ...

For possession by an heir or reversioner

Nono_

Do.

One year

None

Six months

Fifteen days

Six months

None ..
Do. voe e
Do. s .ee .o

From date of declaration

of the new assessment,
None
Do. ..', .

‘When the wrongful dis-
posseasion takes place.

The date of the receipt
_or service of the no-
tice.

The date of entry by the
landholder, try v&

|

The nﬁ§ ”u i!tho suit
had been brought by
or ageinst a single

tenant,

The same as in the case
of an ocoupancy ten-
ant under the Court~
fees Act, 1870.

Asin the Court-fees Act,
1870.

According to the amount
of the rent payable
under the lease.

As in the Court-fees Act,
1870,

According to the amount
of the rent payable by
the tenant.

As in the Court-fees Act,
1870,

Eight annas.

Asin the Oourt-fees Act,
1870,
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THE FOURTH SCHEDULE.~—(continued.)

GROUP B.~—SUlTS.—(concld.)

l Serial No.

-
ot

[y
*

17

18

19

20

21

v

Twelve years ...

Section ;
. . d of limita- ir hich d
:«f:t. Description of suit. Perto ti?)n. mite- | Time b o:i.;mwto ;mferio Proper court-fees.

121 | For a declaration of plaintiff's right as tenant ... | None «s | None Eight annas.

122 | By a landholder for 8 daclaration as to who is | Do. . Do. . . Ditto.

his tenant. : '
123 | For a declaration as t» any matter specified in | Do. Do. Ditto.
section 123,
125 | For a lease or counterpart Do. . Do. As in the Court-fees Act,
. 1870,

186 | For asgessment of revenue on a rent-free grant Do. « | Do. According to the anuual
lotting value of the
land as  estimated by
the plaintiff.

187 | For fixing rent on a rent-free grant... w. | Do, « | Do. Ditto.

188 | For the ejectment of a rent-free grantee As in section 189 Ditto.

g1
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GROUP C.—Application triable by assistant collector of the second class.

Sexial No.

Section Period of Time from which period
of Act. Desocription of application. \imitation. begins to run. Proper court-fees.
81 | For arrears of rent or ejectment in default ... | Three years ... Wgen the arrears become Als i;z.) the Court-fees Ast,
ue, 870.
86 ) For the ejectment of nom-ocoupancy tenant ... | None <. | None .+ | Eight aunas.
106 | For the service of o notice of surrender under | Asin section 105...] As in section 105 o | Nil.
section 108 or 104. .
158 For the deputation of an officerito make division, | None «. | None .+ | As in the Court-fees Act,
estimate, or appraisement of produce or crops. 1870.
144 | For permission to deposit rent ... we | Doy e . | Do. «e | One rupee.
150 | For payment or refund of rent deposited nnder | Do. ... we | Do. w | Asin the Court-fees Act,
section 144 . 1870,
169 | For assistant to distrianer againat relistanoe or Do. oo Ditto.

apprehengion of resistance.

Do. ...
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- - THE-FOURTH SCHEDULE— (connmud ) -
Grour D —Appliontions triable by Assistant Collector in charge of the sub-division.

8
Z | Section i i
% of Act, Description of application. ul:;l:g o‘;f' Timebfzgix: sw tl;i ﬁ:f eriod Proper court-fees.
®m
1 15& g; For relinquishing ex-proprietary rights «« | Asingection 15... | As in section 15 As1 in the Court-fees Act,
870.

2 17 | For recording occupancy rights ... o | None None Ditto.

8 114 | For permission to make an improvement .. | Ditto. Ditto. Ditto.

4 115 Ditto Ditto » | Ditto. Ditto. Ditto.

5 | 120 (1) | For establishment of right to make an improve- Ditto. .. | Ditto. Ditto.

(0) | ment.
120 (1), | For settlement of dispute as to an improvement. | One year The date of completion Ditto.
(5) & (o) of the improvement
GROUP E, —Applioations triable by Colleotor-—-n.ppea.l to Board of Bevonne.

1 89 | To give effect to an exchange of land «. [ None None s According to the amount
of rent payable for the
more highly rented of

. the two pieces of land
. exthanged.
2 40 | To acquire land w | Do. Do. «+ | According to the amouant
: of rent payable for the
~ land acquired.

8 41 | To acquire land Do. v Ditto.

4 42| To recover possession of land a.cqu.ired s | Six months < Expl? of two years from Ditto.

ate of acquisition,

- or the date of admission
of another tenant or the
use of land for any other
purpose, as t.he case mny

be.
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‘" Grour F—Qther applications,

® w w |BerislNo.

10

Section
m h '
A:!t . Description of application. 1}1’3&&1:1 Timebtggmsv?;l:u:eriod ProPer court-fees.
4 (o) | For declaration and demarcation of land as sir... | None «s | None Aallén the Court-fees Act,
| 70.
80 PFor the ejectment of & tenant on the ground of | Three years ... | The date of the final Ditto
- sn unsatisfied decree for arrears of rent. decree in the case.
For the execution of a money decres under this Ditto. Ditto. , Ditto
Act or under any enactment repealed by this :
Aoct, not being a decree for a sum of money
exceeding Rs. 500 inclusive of the costs of
execu such decree, but exclusive of any
interest which may have accrued after deoree
upon the sum decree o .
For the execution of such a decree when exceed- | The period allow- | As in the ocase of a Ditto.
ing Ra. 500. ed for the exe decres of the COCivil
ecution of a de- |  Court. ‘
cree of the| ,
civil court.
For the execution of any decree other than a | One year « | The date of the final | As in the Court-fees Act
money decree. decree ir the case 1870.
98 | For an adjudication as to the price of crops or | As in section 98. | As in section 88 Ditto.
» other products which the landholder has
elected to purchase under section 97. "
119 | For permission to give compensation otherwise | As in section 119. | Asin section 119 Ditto.
than by payment of money for an improve- :
ment made by a tenant. ‘
124 | For determination of rent after ejectment from | Bix months ... | The date of the decree Ditto.
part of holding. ‘ ' or order for ejectment.
260 & | For a review of judgment o | Ninety days ... | The date of the decree Ditto.
251. . or order.
282 | Fot revision +e | None . ' None Ditto.
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THE FOURTH SCHEDULE~~(concluded.

GROUP G—Appeals.

165

S | Section . :
z - Period of Tim:
:g A:i. ' Description of applicatlon limitation. ) : com.
5 [
1L
—
1 e To a collector Thirty days The date of the decresor | As in the Court-fees Act,
order appealed against. 1870.
2 To a commissioner or to a district judge Ditto Ditto. Ditto.
8 Ninety days Ditto. Ditto,

aee lTO the Board or the High Court
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