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ACT xxVIi OJ! 1854 REPEAL B1LL. 
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_~ Bill passed' 
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AGRICULTURAL LOANS BILL. 
Select Committee added to 

" ,,' report presented 

" " " considered ' 
Amendment proposed and adopted 

ii 

Page: 

48,508 
. 609 

668 
689 
592 Bill passed 

>:AMENDMENT ADOPTED 
NEGATIVED 

AMENDMEIIT 011 LAws. 

• 8; 34, 56, 466,' 407, 475, 476, 546, 689, 59B, 636, 638 
• • • • • ; , 473,479,483,489, 490 

See Bengal Tenancy, BvmJ Local Self-government, B"T1IUI Co",ta, 
Cattle-trcapasa, Cluztia Nagpur Encumbered E.tate8, Civil 
Procedure, Court:feea, Criminal Procedure, Elepha1!ta Pre~ 
aervation, Indian Porta, InilianRailwa!Ja, Indian Steam-ahipa, 
Inland Steam'veaaela, Legal Praetitionera, Little Cocoa at.d 
Preparia Islands; 1Ilerchant Shipping, Native Passenger Shipa, 
Succeaai~ Certijictlte. 

AMfR Ad, H'ON'BLE. 
Inclian Emi~on Bill 

~Mf:a ALf, HON'BLE, appointed to Select Committee 

BARING, MAJOR THE 'HON'BLE E. 
Bengal Tenancy Bill 
Bombay Port-dues Rednction Bill 
Succession Certificate Bill • ' 

B. 

BARING, MAJOR THE HON'BLB E., appointed to Select Committee 
BARKL,EY, HON'BLE D~ G. 

637 
6H 

323 
.441,517, 618 

, 235, 236, 407,409, 411 
• 237,411,431,443 

Central Provinces Tenancy Bill • 467,473,476,478,479,483,489, 490 
North-Western Provinoes and Oudh Municipalities Bill. _ 550 
Panjlib Local Self-government Bill 433, 441, 443, 564, 59!, 598, 699 
Panjab Municipal Bill • 626, 531, 654. 

BARKLEY, HON'BLE D. G., appointed to Select Committee 443, 507, 610, 518, 555,658 
BAYLEY, HON'BLE SIR S. C. 

Agricultural Loans Bill 575 
Benga'! Tenancy Bill 237, 363,411, 524, 611 
Burma Labour,Law, 1876, Repeal'Bill • 4]0 
Central Provinces Tenancy Bill • 472, 474, 477, 482, 487, 489, 490 
Chutili Na.,"1'ur Encumbered Estates Act ' Amendment Bill 4, Ii 
Criminal Procedure Code, 1882, Amendment Bill • 206 
North-Western Provinces and Oudh Local Boards Bill 644 

BAYLEY, HON'BLE SIR S. C., appointed po Select Committee 4, 131, 132, 238, 4H, 431, 443, 
509, 610, 515, iil8, 664 

BENGAL PILOTS BILL. 
Select Committee report presented 

" 

" " considered 
Bill passed 

BBNGAL REGULATION XIX C1P 1810 REPEAL BILL. 
Motion for leave to introduce 

56 
66 
ib. 

607 



ill 

, \ 

BUGAL RBGULATIQ~ XIX 01' 1810 REPEAl, BILL--(cotllillliBd). 

Introduced and Illotion to cire)11ate for opinion , ' 
. Motion to publisllBill . , 

BUGAL 'rENAIWY BILL. 

Motion for leave to introduce 
Introduced 

. , 
" 

Pa16., 

619 
,ib. 

67 
128 

Motion to publish Bill , / ib.· • 
. Motion 'to refer to Select Committee 

Select Committee appointed 1" ; 
Adjourned debate resumed 
Select Committee added to 

BIKRAMA SIlIlGn'S ESTATES BILL; 

Select CoJD.lllittee. report presented 

n' " . considerM 
Bill passed 

BoHB~Y PORT-DUES REDUCTION BILL. 

Moti9n for .leave :toin~oduce, 
Introduced 
Motion to publish Bill, 
Bill considered .' " 
Amendment proP9sed and adC?pted' 

Bill passed. ..' . 
BURMA CoURTS Am: AMENDMENT BILL. ' 

, Motion for leave to introduce 

" 

. , 

_ Introduced and r~ferred' to Seiect Committee. 
• SelectCoinmittee appointed 

Motion to publish Bill 
" 'BURMA LABOUR LAw, 1876, REPEAL BILL. 

, Bill con~idered ' 

Bill paised.. , 
BURuLoCAL SELl'·GOVERN1!ENT BILL. 

Motion for leave ~ introdu~ 
Introduced ' 

Motion to publish Bill , 
Motion to refer to, Select Committee 
Select Committee' appointed 

" 

" 

.' 
" 

'. 
0' 

2117 
tb. 

321 
-: 411, 524, 611 

!iIi 
513 
ib. 

441 
ib. 
,·b. 

.517 
. ill. 
518.. 

608 

". 620 
.b; 
ib. 

" 

410 
io: 

. , 513" 
515 
ib. 

518 
00 

:Moti~n tbat the, Hon'ble Mr. Gibb's name be substjtuted for Sir, 
S. Bayley's as ~ member 'of the Selecji Committee" ' 

BURMA PILOTS BILL.' . 

, Select Committee report presented 

.. " " ,,' considered ... 
Bill passed " ',.' 

C. 
CATTLE-TRESPASS Am:,187i, AME~DI!ENT BILL. ; 

Motion for leave to introduce 
Intro,duced , ," 
Motion to publish Bill 
Motion to refer to Select Committee ' 

638 

519 . . ' . 521 
528 

· 506 

· i6. 
,io: 

· 510 

'. 

, 
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CATrLE-TRESPASS ArJr, 18,71, :i\)IENDMImT Bltrr-contiIJueil. 
Select Committee appointed 

.. " report presented .. JJ J> eonsidered 
Bill passed 

CENTRAL PROVINCES LOCAL SELF-GOVERNMENT BILL, 
Sel~ct Committee report (further) presented • 

.. JJ reports eonsidered 
AJ;Ilendment proposed and adopted c: l 
Bill pMsed 

CJ!lNTRAt PROVINCES TENANCY BILL. 
M.otion to refer back to Select Committee 
Select Committee report (fourth) presented 

.. JJ reports considered 
'Amendment proposed and adopted 

" .. and negatived 
Bill passed • • 

CERTIFICATE. See SllCCCBsion. 
CHUTIA NAGPUR ENCUMBERED EsTATES ACT AMENnMENT BILL • 

• Intr~uced and referred to Select Committee 
Select Committee appointed 
Motion to publish Bill 

CIVIL PROCEDURE CODE, 1882, AMENDMENT BILl .. 
Motion for leave to introduce postponed 

CODE. See Civil Procedure, Ori21tin~l Pl'ocetlu1'~. 
COLVIN, HON'BLE SIR A. -

Succession' Certificate Bill 

, . 

PQ[J~. 

510 
66~ 

667 
l;6~ 

5 
7 
8 

ih. 

4413 
443 
445 

466, 467, 475, 476 
473, 479, 483, 489, 49n 

490 

4. 
ib. 
Ii 

410 

COLVIN, HON'BtE Sm A., appointed to Select Committee 605, 606 
CPMMANDER-lN-CHIEP; HIS EXCELLENcY THE,. (Sir ll. M. Stewarl). 

'CRIMINAL PROCl!DURIii CODE, 1882, AMENDML'!T BILL. 218 
. CONSOLIDATION OF LAwS. See Bengal Tlnaney. 
COUNCIL OF THE GOVERNOD. GENERAL FOR lo!AIUNG LAWS AIID REaULATIONS. 

Adjournments of •. Ii, 31, 34, 48, 50, 61, 66, 130, 236, 31~, 

Division of 
Meetings ~ 

COURT-PEES ACT AMENDMENT BILL. 
Select Committee added to 

406, 410, 412, 429,431, 442, 443, 608. 
610, 511, 515, 618, 519,' 524, 531, 555, 
559, 565, 606, 617, 639, 642. 

6.3& 
• 1, '1,33,86,49, 51, 613, 67, 131, 237, 321, 407, 

411, 413, 431, 433, 443, 4.j,l), 309, 511, 
513, 51'1, 519, 621, 525, 633,557, 561. 
667, 607, 619, 6U. 

. 606. 
CRIMINAL PRoCEDURE CODE, 1882, AMENDMENT BILL. 

Motion for leave to introduce 
Introduced 
Motion to publish Bill 
Statement made by the President 

CROSTHWAITE, HON'BLE C. H. T. 
Agricultural Loans Bill ", " 

3a 
5(} 

13Z 
611 

, 4S 



Cao~Al'rlIi, HolfBLlI 0: H. T.-(c'tmti"Ned). -
. " Central Provinces ~ Self-gOvernment Bill 

-, D. 
DEBATBS IN COUNCIL. 

Agricultural. Loans Bill 
Bengal Tena.ney'Bill 
Central Provinees LOCiU Self-govfinment Bill 
Central Provinces Tena.ney Bill '. ~. _ • 

Criminal Procedure 'Code, 1882, Amendment Bill 
Indian Emigration Bill • 
North-Western Provinces and Oudh ~l Boards Bill 

" \u·";, MuniciPalities Bin 
Punjab Local Self-gove~ment Bill' ' 
Rules of business '. 

5, 't, 8, 

568-89, 58~92 
'237--819,321--406 
, 8--80 

46'7"":18, 478~75; 476':"'79, ~ 
, 479~83,483--89!489--

90,490-504 

.. 

~5-46, 182-285 
820-37 
638-46 
546-54' 
698,599 

67-61 
DEG:&:.ms. S~e Ulliv~aitit8; _ _ , -, 

. DlSTII.lCT BoA.B.Dfi'. -Seej{ort"-WwfflJ 'Pt'OfJi'ItCt8 and Qud" aud Panjao. 
DlS'tRICT LAws. See MlIitan. ' ' 

DUltGA' C!WI.AN LiId., HO!r'BLB. 
. Bengal Tenancy Bill ' 

_ Criminal Procedure Code, 1882, Amendment Bill • 
DURG! CHAII.AlT LAHA, HoN'BLE, ,:,"ppointed to S~lect Committee 

E. 
ELlIPHA..'fTS P:&BSE:&VATIOll ACT AMENDlIElIT BILL. 

Bill taken into consideration 
, Amendment proposeil and adopted 
Bill passed - ," 

EIUGIlATION.- See L.diOAl1!Jmigration. 
ESTATES. See Clvuti6 Nd.gpur En~mbMed . 

.E;VAlIS, HON'BLE G~',H. P. 
" 'Be~ Tenancy Bill. 

Cri.min&l Procedure Code, 1882, Amendment Bill 
EVAlIB, BorBLlI G. H. P;, appointed to,S-elect Couuiuttee, 

EXlUBlTIONs:. 'See Protection of Invention8., 

EXl'LOBIV1!III BILT... 
IntroduOOd' -. • .-
Motion to refer to Sele;ct ,Committee 
Select Committee appointed ' • 
Motion to' publish Bill ' 

. ,'G. 
GIBBON, HON'BLET. M., apj:lOinted to SeleetCommitte,e 

GIBBB, Hcill'BLlI J. 

, . 

Central Provinces Locar Self-government Bill 
Criminal Procedure Code, 1882, Alilendment Bill ' 
Elephants Preservation Act, 1879, Amendment Bill 
U Diversities Honorary DegreeS, Bill ' 

., 

,'., 

" 

-SS 
3.4 . , 'ib . 

277 
. 43, 146-

S38', , 

L-
SI 
ib. 
ib . 

.' 411' 

27 
en 

83,34 
46,47,642, 
B 
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ChBBB, HoN'BLE J., appointed to Select Committee 
GOVERNOR GENERAL (RigM Don'Ole the Marqui8 0/ Ripon). 

Page. 
623, 555,620 

,. Agricultural Loans Bill 
Bengal Tenancy Bill • 
Central Provinces Local Se1£-government Bill 
Central Provinces Tenancy Bill • 
Criminal Procedure Code, 1882, Amendment Bill 
North-Western Provinces and Qudh Local Boards Bill 
Panjab Local Self-government' Bill & • t. . . 
Rules of Business 

H. 

• 585, 598, 602 
127,3940 

29 
475, 4079, 483,488, 503 

. 44, 146, 222, 611 
546 

598,602 
57, 69, 61 

HOPE, HON'BLE T. C. 
Agricultural Loans Bill 
Bengal T>,nancy Bill 
Central Provinces Tenancy Bill • ' 
Rules of B1ll4nesB -

HOPE, HON'BLE T. C., appointed to Select Committee 

HUNTEB, HoN'BLE W. W. 
Bengal Tenancy Bill : 
Central Provinces Local Se1£-government Bill 
Central Provinces Tenancy Bill _ .• 
Criminal Procedure Code, 1882, Amendment Bill 
North,WeStern Provinces and Oudh Local Boards Bill 

HUNTER, HoN'BLE W. W., appointed to Select Committee 

ILBERT, HON'BLE C. P. 
Act XXVII of 1854 Repeal Bill 
Agricultural Loans Bill 
Bengal Pilots Bill 

I. 

Bengal Regulation XIX of 1810 Repeal Bill • 
Bengal Tenancy Bill • 
Bikrama Singh's Estates Bill 
Burma Courts Act Amend~ent Bill 

" 
590 
315 
492 

59 
31,411,509,518,555 

296. 
20 

492 
187 
538 

43}, 443, 509, 52.J., li55 

48,49,50 
508,598 

M,66 
607,619 

67,128,321 
511,513 
608.620 

Burma Local Se1£-government Bill _ 513,515,518,638 
Burma Pilots Bill .519, 521, 523 
Cattle-trespass Act, 1871, Amendment Bill 506, 510, li64, 567, 568 
Central Provinces Local SeI£-government Bill 22 
Central Provinces Tenancy Bill • 442,443,445,466,467,475,478,490 
Civil Procedure Code, 1882, Amendment Bill • 410 
Court-feeS Bill • • 606 
CriminaJ. Procedure Code, 1882, Amendment Bill 35,50, 132 
Explosives Bill. . I, 31 
Indian :Emigration Bill 511, 515, 6io, 635, 636, 637 
Indian Ports Act, 1875, Amendment Bill 565, 605 
Indian Railway A('t Amendment Bill 33, 51, 53 
Indian Steam-ship. Survey Bill. " laO, 132 
Inland Steam-vessel. SUrvey Bill • 128, 131, 132 
Legal PllICtitioners Act, 18711, Amendment Bill' 557, 561, 564, 639 



lLBBRT, HOFBLB C. p.""-(cone; .. ed}. ' 
Little Cocos and Prepa.ris Islands JawS Bill' 
Madras Pa.rtition-deeds'Registration Bill 
Merchant Shipping Bill - ' '" 
Multan District Laws Bill.' -. • 

, N&tive Passenger Ships Act, 1876, '~ndment Bill 
North-Western Pro~ andOudh Local BoarosBill 

, 
47, 60j 410 

605; 606' 
53,63,66 

• • , 528, 525, 533 
504, 505, 509~ 557, 561, 564 ' 

, 541) 

North-Western. ProvUices and Qudh Municipalities Bill , " 551 
Panjah Local8elf-government Bill'" • , • " 5980< 
Protection of Inventions.Bill ' ' • ,_ 507,,510,567, 56i, 
Quieting of Titles (Pan;,':b) Bill ,641 
Rangoon Street Tram'.Wys Bill 505, 506, 509, im, 688 
Rules of Business ' ".. 56; 60 
Su~ession Certificate Bill • " ,. 606 
Universities Honorary Degrees Birr " 5113 

WERT, HOFBLl! C. P., appointed to Select Committee, 4,31, 131, 132, ,287, 4ll, 431, 443, 
.' - 609, 510, IHS,523, 655,_ 564, 605, 620 

• .1NmA1r EDGlU.TlOl{ BILL. 

Select Commitooe added 110 
" »report presenj,ed , 
" ", " ,considereq 

Amendment proposed and carried 

" '" and adopted 
, : Bill passed ,,' , • , • 
, INDIAlf PORTS Acrr, 1876, AlIJINDMENT BiLL.' 

Motion for leave to introduce ,_ 
Introduced a.ndrererred to Select Committee 
Select C~mmitree appointed 
Motion to publieh Bill 

IN~UlI RAILWAY Am; Amoo>JfJINT BILL. , 

Select Commitree report presented _ 
,,' " ' .. , considered 

" 

" 

Bill passed, , , 
"',7 INDUli STAMP Acrr. ,See Le!lal Practitioners .J.ct. 

OOUli STEAlI-SHlPS StmVEY BXLIi. " 

Motion for leave to introduce " ; 
Introduced and referred to Select CoDunittee " 
Select Coinmittee appointed • ,_ 
Motion to publieh',Bill • .. ' 

lsLANDSTEAlI-VESSELS SURVEY BILL. 

Motion for lIi;'v~ to introduce ' , 
Introduced and referred to Select Committee 
Select Committee appointed. ' • i 
Motion to publieh Bill 

INVENTIONS. See Protection of lMentiona. 
ISLANDS. See Little Coco,. 

J. 
JoTiNDB.A MOlIAN TA.GORE, HON,D!.E MAab1TA Sm. 

,. ' 

" 

" 
, ' 

Criminal Procedure Code, 1882, Amendment Bill • . • • 

" 

" 

" 

;." 

,~ . 

I' 

.' ,0 '. / 

511,,515 
610 
620 

621-36 
636; 637 

637 

566 
600 
, .. h. 
ib. 

33 
51 
63 

130 
132 
.i~;, 

i6. 

~28 
,131 

i6. 
132 

) 



X.' 
KAPjjRTHIIALA AWARD. See Bilerama Sin9"'a Estates, 
KRIS~ODAS PAL, H~N'BLE RAf.' . 

Bengal Tena~cy Bill • .' 

Page. 

242 
141 Criminal Procedure Code, 1882, Amendment Bill; 

Indian. Emigration Bill 
Rules of Business • , • •.• , 

rlKBISTODAS PAL, HOWBLD R.u, appointed to Select Clmm.itt~ 

" 631, 636, 637 
57,60 

288 

:C. 
, L.&.!m OOROVEMENT!l. See Auricultu,al Loans. 
LAws. See Little Cocoa. 
LEGAL PRAcrlTlONERB Acr, AND INDIAN STAloIP Acy AMENDICENT BILL. 

Motion for leave to introduce 
Introduced and referred to Select Committee, • 
Motion to publish Bill 
Motion that Mr.' Gibbs' name be substituted for Sir S. Bayley's as a 

Member af the Select Committee • 
LIEUTENANT. GOVERNOR OF BENGAL (How/ale Rivers T"01II:P8on). 

Bengal T~nancy Bill 
CriII!inal Procedl!re Code, 1882, Ameudment Bill: 
Rules of BjISiness , 

LIEUTENANT' GOVERNOR 01' BENGAL (Ho~aZ~ Rivera, T"ompaonh, appointed to 
Select Comm.ittee 

LI,EUTBNANT-G;OVERI(OR, PANJAB (Tae ,90n'a/e Sir C. U. .J.itcauon.) 
AgricultuialLoans Bill 
N orth-Western ProvinGes and Oudh Local Boards Bill 
Panjab Loc~l Self-government Bill ' 

LITTLE Cocos AND PREPAR.IS ISLANDS LAws BILL. 
Motion for leave to introduce, 
Introduced 
Motion'to publish Bill 
Bill considered • 
Bill passed, 

LOANS. See AiJricultural Loa";. 
LOOAL BOARDS. See Nort"~ Western PrO'lJinCe8 and Oud"., 
L~AL SELF-govERNllENT. See BritisH, Bur1Ra, Central PrOvi1Z(J68, Panjao. 

, LUCHMESSUR SINGH, HON'BLE MAHAWA. 
Bengal Tenanoy Bill 

LuclUlESsuR SINGH"Ho;trBLB MAWA1A, appointed to Select Committee 

1'4. . 
MADRAS PARTITION DEEDS RBGISTRATION BILL, 

Motion for leave to introduce 
Introduced 
Motion to publish Bill 

MBETINGS. See Council of 'tke Governor General. 
MEIDlERB: See .Additional Members, NelD Membe". 
MBRCIlANT SHIPPING BILL: 

Select Committee report (further) presented " 
" "reports considered 

Bill ~sed 

657 
564 
ib. 

639 

261,345 
220 
60 

237 

689 
543. 
699 

4.7 
50 
W. 

4.10 
.a. 

238,261 
238 

605 
606 
ib. 

58 
68 
66 



is 

It - ....... liOli'BLII ir9 Code, iS82, Amendment Bill' 

OTIONS, l'iEGA.nv:.binted to Select Committee • 

- MI1LT4N D~~ P98~~~' • • 

~~:'BILL' ' 

:M~~eave to introduce '.. • • 

, ' 1\t •• " ~" • '" 
B" 0 Bill be eonsidered at n~ Meeting 

M",,- l!\I.at Bill be eonsidered 
-n'CIPfpassed '. 'r' See NortJ.-.1VeateNi !rwilfCe8 tmd Gad,., Panj46 • . ' 

N ... ·' N. 
n! PA.8Sl!NGER SIW'S ACT, 1879, Ail:ENDJIElIT BILL; 

Motion for leave to introduce ' " 

Introduce4 
Motion ¥> publish Bill 

\ 
Motion to refer Bill to Select Comm,ittee 
Select Committee appointed 

,ur " " report presented 

, " " " considered 
111 ( Bill passed 

fEW MBHBERS,-
I Hon'b1e K.ristod~ Pal 

) 

"J. W. Quinton 
" D. G. Barkley 
" T. M. Gibbon 
" R. Miller • 
",AmlrAll" , 

'NIZlllUT: See A.ct XXrII oj 1854 Repeat.' 
NORTH.WESTlmN ;PROVINCES A.NDOunH LoCAL BOARDS BILL. 

Motion for leave to introduce 
Introduced 
Motion'to publish Bill 
Motion to refer Bill to Select Commity,e 
Select ComIDittee appointed, 

" 
added to 

" " . report presented 

" " "consillered ' 
Amendment proposed and adopted 

" 

Bill passed ~ 

NORTH-WESTlmN PROVINCES A.ND OUDIrMUIrWALITIES BILL. 

Motion for leave to introduce 
Introduced 
Motion to publi~h Bill 
Motion to refer Bill to Select Committee 

" 

" 

"142 

sl,isl,lS2 
47S, 479, 48S, 489,490 

. , 

~2S 

525 
i6, 

liSS 
ib. 

604 
605. 
i~. 

li09 
ib. 

657 
561 
664' , 

49 
66 

'4SS 

, ' 607, 
i6. 
ib. 

", 
, . 

41S 
4~S 

I id. 
4S1,' 
,b. 

607 
625 
5SS 
646 
ib. 

424 .. 
429 

i6. 
4S1 

c 



NORTH.WESTERN PROVINCES AND OUUH MUNIOIPALITIES BILL-(conun~ 
, Select Committee appointed '\ '. , 

" " added to , " ""'-' 
" " report presented " \ • 
" " ,,' considered 

Bill passed ~ 

P. ' ( . \ PANJAB LoCAL SELl'-GOVERNMlINT BILL. 
Motion for leave to introduce 
In~roduced 

Motion to publish Bill, .' 
Motion to refer :Bill to Select Committee 
Select Committee appointed 

" " report presented 
" " "Considered 

Amendment woposed and adopted 
:Bill passed 

'PANJAs MUNICIPALITES BILL. 
Motion for leave to introduce 
Introduced 

, Motion to publish :Bill 
Motion to refer :Bill to Select Committee 

PAN-JAB. See',Quieting of Title8, 
PARTITION DEEDS REGIS:rru:TION. See MadraIJ. 
P.AS&ENGEIt SHIPS. See Native Pa88enger Ship,. 
PILOTS. See Bengal; BUffllIJ. 
PORTS. See Indian Porta. 
PORT-DUES. See Bombay. 

, . 

POSTl'ONEMENTOf leave to introduce, introduction and publication' of Succes-
, sion Certificate :Bill 

of leave to introduce Civil Procedure, Code, 1882, Amend. 
ment Bill • 

PREP.ARIS ISLAl."D. See Littl~ COoo8. 
" 

PROCEDURE. See Civil Procedure, Criminal Procedure. 
PROTECTION 01' INVENTIONS BILL. 

Motion for leave to introduce . 
Introduced 
Motion 1\:-:.ilish Bill " • • 
Motion to refer Bill to Select Committee, 
Select Committee appointed .... 

7J " report presented 

" 
considered 

Bill passed 

PuBLICATION 01' BILLS. 
Bengal Regulation XIX of 1810 Repeal :Bill. 
Bengal Tenancy Bill. • , 

"Bombay Port-dnes ~uction Bill ,.. ., 

I , 

4~1 

507 
525 
546 
554. 

4,~3 

44.1 
W. 

·143, 
ib. 

riM 

'\ 592 
:598 
I 
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.40"roo, OJ ,lie ,rroceeasngs OJ 'lie \iollnau OJ ~ne U'Of]tlrnur U'em:ra' uJ .LnaJa, 

tJssembled/or the purpose 0/ making Law. and Regulations under the 
prOIJi8ions oftAe A.ct 0/ Parliament 24 ~ 25 Yic., cap. 67. , . 
The Council met at Government House on Friday, the 5th Janllary, 1883. 

PRESENT: 

His Excellency the Viceroy and Governor General of India, x.G., G.M.S.I., 
G.:iU.B., presiding. 

His Honour the Lieutenant-Governor of Bengal, ciu., C.I." 
His Excellency the Comm.a,nder-in-Chief, G.C.B., a.I.B. 
The Hon'ble J. Gibbs, C.S.I., C.I.E. 
Major the Hon'ble E. Baring, R.A.., a.s.I., a.I.E. 
Lieuten~nt-Genera1 the Hon'ble T. F. Wilson, C.B., C:I.B. 
The Hon'ble O. P. Ilbert, C.I.E. 
The Hon'ble Sir S. O. Bayley, X.C.S.I., C.I.B. 
The Hon'ble T. C. Hope, C.8.I., C.I.E. • 
The Hon'ble MaMraJB Sir Jotinira Mohan Tagore Bahltdur, X.C;s.I. 
The Hon'ble C. R. T. Crosthwaite. • . 
The Hon'ble Raja Siva Prasad, C.S.L 
The Hon'bIe W. W. Hunter, LL.D., C.I.B. 
The Bon'ble Sayyad Ahmad Khan Bahad.ur, C.s.i:. 
The Hon'ble Durg' Charan LaM. 
The Hon'ble H. J. Reynolds. 
The Hon'ble H. S. Thomas •. 
The Hon'ble R. Miller. 

EXPLOSIVES BILL. 

The Hon'ble MR. ILBERT introduced the Bill to regulate the manufac
ture, keeping, sale, conveyance and importation of explosive.. He said tbat, as 
he found that the Bill had not been circulated among hon'ble members before 
last Wednesday, he proposed to postpone until the next meeting the Motion that 
the Bill be referred to a Select Oommittee; but he should like, with the permis
sion of the Council, to take this opportunity of explaining shortly the D;lain pro
visions of the Bill. The Bill was divided into ten chapters. The first chapter 
contained the usual preliminary matter. It exempted from the operation of 
the Act Government establlsh;ments, and it contained a olause saving the 
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operation of the Indian Arms Act. As he had said on a previous'occasIon, 
the object of the Arms Act and the object of the present Eill were entirely 
different, and it was desired, to keep the measures as distinct from each 
other as possible; and, therefore, it was provided that' nothing in this measure 
should affect anything contained in the Arms Act. Then the Bill fixed the 
date on which the measure was to come i"to Ilperation. It was to come into 
operation on a date to be fixed by notification; but power was given to make, at 
any time before that date, such rules as might be required for its actual work. 
ing; subject to the proviso that the rules were not to come into effect until the 
Act itself came into effect. 

Chapter II laid down the general law as to the manufacture and keep. 
ing of explosiv!)s, and prescribed the places at which they might be manu. 
factured or kept. It ~s to be read subject to certain exceptions in the sup. 
plemental chapter (X). 

Chapter III dealt with the licensing and registration of factories and 
magazines, and the registration and regulation of registered places, and conferred 
powers on the Local Government to make rules on all necessary matters. It 
would be observed that there were three classes of places to which this chapter 
applied, namely, factories, magazines and rE'gistered places. A factory under the 
Act was a place licensed for the manufacture of explosives; a magazine was a 
place licensed for.keeping explosives; and a registered place was a place registered 
for the keeping of explosives. The difference between a magazine and a registered 
place was this. Magazines were places which were devoted exclusively to the 
keeping of explosives. Registered places were places h'ke general stores or 
shops, which were not devoted exclusively to the keeping of explosives, but 
in which explosives might be kept.. ' 

This chapter would, for the present, have ,a very limited operation. The 
chapter did not apply to Government establishments, and it appeared, from 
returns which had been recently obtained from the Local Go:vernments, that, if 
these establishments were eliminated, the number of places in British India in 
which explosives were manufactured was trifling. Th!l chapter would, indeed, 
apply to places in whlch fireworks were made or kept, but he thought it right 
to say that there was no intention on the part of Government to interf'ere, by 
means of vexatious restrictions, with one of the most popular amusements in 
India. The object of the Act was simply to protect the public againSt danger, 
and, whenever it was found that the existing practice was not attended with any 
appreciable risk of 'danger to the public, it would, he presumed, not be inter
fered with. 
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Ch~pterIV related to the sale of explosives. It prohibited explosive 
being hawked, sold or exposed for sale on highways or public places; it pro
pibited the sale of an explosive to a child under thirteen; and it presl.lribed the 
manner in which an Ilxplosive exposed for sale or sold was to be packed and 
labelled. 

-' . " 
Next, Chapter V treated of matters relating to the conveyance of explosives; 

it empowered the Governor General in Council to make rules as to the packing 
of explosives; it empowered the Local Governments to make rules to regulate 
the conveyance, loading. unloading and keeping of explosives within ports, and 
it directed Railway.administrations to make rules for their own railways· 
Moreover, it gave supplementary powers to the Governor General in Council to 
make rules for matters not provided for by the rules framed under the powers 
last mentioned. • 

Chapter VI regulated the importation of certain explosives, and prohibited 
their impor~tion except under a license. The Governor Gen~ral in Council was 
given power to regulate all matters con.nected with the grant of these lioense.s. 
and the officers of Sea Customs were given similar powers with regard to these 
~xplosives as they had with regard to any article on the Importation of whioh 
restrictions were placed by the law for the time being relating to Sea Customs. 

. Then came Chapter VII, whioh conferred special powere on the Governor 
General in Council to regulate- or prohibit all dealing with any explosives 
whicl1, in the opinion of the Governor General in Council, were specially danger
ous to the public safety. 

Chapter .VIII was headed" Government Supervision," and it provided for 
the appointment, and defined the powers, of Government Inspectors and otner 
3imilar officers, giving them powers of search and detention in certain cases. 
It also provided. for tbe giving of notices of accidents arising from explosion or 
fire in or about any factory, magazine or other place where explosives might' 
happen to be kept. 

Chapter IX dealt with penalties and legal proceedings. The penalties 
for breaches of the provisions of the Act and the rules made under it were 
restricted to forfeitures and fines, and the only instance in which the Act pre~ 
scribed ilhprisonment as a punishment was' that of resistance to a public officer. 

A supplemental chapter (X) provided for several miscellaneous matters, of 
which there was only one to which he need draw special attention. Those whG 
had studied the Bill would have seen that, although it appeared to be somewha~ 
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long and complicated, it was, in fact, a skeleton measure. What it substantially 
did was to confer upon different authorities power to make rules relating to a 
number of different matters. The Government was obliged to adopt this form 
of legislation in consequence of the great variety of places and circumstances 
to which the Act would apply, and the necessity for making the Act elastic 
in ord~r to make it workable. The :fesult'wai, that the sting of the measure 
would lie,. not in the Act itself, but in the rules made under the Act; and, 
that bein'g so, they were bound to provide the same kind of opportunity for 
criticising the rules made under the Act as was given for criticising the Act 
itself. He had endeavoured to do this by section 75 of the Bill, which ran as 
follows:- . 

" Every authority hnving power to make rules nnder any section of this Act otber than 
section fifteen or section twe"nty-nine sball, before making the rules, publi.b a droft of the pro. 
posed rule,S for the information of persons likely to be affected thereby. 

" The publication shan he made, in tbe case of role! made by the Governor General in 
COllncil, ·in such manner •• may, in his opinion, be snfficient for giving information to persons 
injierested, and, in the case of rules made by any otber autbority, in tbe prescribed manner. 

"There sball be published witb the draft a notioe specifying a date at or after which tbe 
draft wiil be taken into considerotion. " . 

It would be. see.n that this section gave general effect to the policy. to 
which he had referred on a recent occasion. He need add no more that this, 
that, as the Bill was simply an empowering Bill, and as it was important that 
there should be no unnecessary delay in making the:rules which might be found 
necessary, he should probably ask the Council to take the Bill into consider. 
ation and pass it before tbe end of the Calcutta session. Therefore be hoped 
that those who were int.erested in the measure would give the Oouncil the 
benefit of their criticisms and suggestions at as early a date as possible. 

CHUTIA N.KGPUR ENCUMBERED ESTATES ACT, 1876, 
AMENDMENT BILL. 

The Hon'ble Sra STEUART' BAYLEY introduced the Bill to amend the 
Chutili Nligpur Encumbered Estates Act, 1876, and moved that it be referred 
to a Select Committee consisting of the Hon'ble Messrs. Ilbert and .Reynolds 
and the Mover. He said that he had explained the grounds upon which this 
Bill was rendered nece,sary at a previous meeting, and, as its provis!ons were 
~~~~~~~~~~~~~~b~~~ 
further by going over the same ground again. 

'rhe Motion was put and agreed til. 
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The Hon'ble 8m 8TBUART BAYLEY also moved that the Bill and Statement 
of Objects and Reasons be published in the Oalctltta Gazette in English and in 
luch other languages as the Local GovernlIlent might think 1;i,t. 

The Motion was put and Igr~ed to. 

CENTRAL PROVINCES LOCAL SELF· GOVERNMENT BILL. 

The Hon'ble lb. CROSTHWAITE presented the further Report of the Select 
Committee on the Bill to make better provision for Local Self· Government in 
the Central Provinces. 

The Conncil adjourned to Friday, the 12th January, 1883. 

CALCUTTA; 1 
'Phe 6th J.anua1'1/, 1889.S 

D. FITZPATRICK, 

Secretary to tke GOfJernment of India, 

LegislatifJe Departme'lt. 



Jlb"f'acl oj tile Proceeding' oj IAe COUfIcil oj tle GOIJemor Gpneral oj India, 
O88emlJled Jor tie JHWpoBe oj making LIJU)' and Begulationl flnde,. llae 
prooirionB oj the Act oj Parliament 24 t. 25 rIC.; cap. 6'1. 

, .. . 
The Counoil met at Government House on Friday, the 12th January, 1883: 

PRESENT: 
His E:z:oellency the Viceroy and Governor General of India; X.G., G.lI: S.I., 

G.lI:.I.iI:. preriding. 
His Honour the Lieutenant-Governor of Bengal,'c.9.I., C.I.B. 
His Excellency the Commander-in-Chief, G.C.B., C.I.B. 
The Hon'ble J. Gibbs, C.S.I., C.I.B. 
Major the Hon'ble E. Baring, R.A., C.S I., CI.B. • 
Lieutenant-Geneml the Hon'ble T. F. Wilson, CB., C.I.E. 
The Hon'ble C. P. Ilbert, C.I.B. 
'l'he Hon'ble Sir S. C. Bayley, X:C.S I., CI.B. 
The.Hon'ble T. C. Hope, C.8.I., O.I.B. 

. . 
The Hon'ble MaMrnja Sir Jotindra. Mohan Tagore BaMdur, X.O.S.I. 
The Hon'ple C. H. T. Crosthwaite. 
The Hon'ble Raja Siva Prasad, c.u. 
The Hon'ble W. ·W. Hlj.nter, LL.D., C.I B. 

The Hon'ble Sayyad .Ahmad Khan 'BaMdur, C.S.I. 
The Hon'ble Durga Charan L8.h8.. 
'The Hon'ble H. J. B.eynolda. 
The Hon'ble H. S. Thomas. 
The Hon'ble R: Miller. 

CENTRAL PROVINCES LOCAL SELF-GOVERNMENT BILL. 

The Hon'ble M1t. CROSTRWAITE' moved that the Reports of the Select 
Committee on the Bill to make better provision for local self-governmellt in the ' 
Central Provinces be taken into consideration. 

The Motion w~ put and agreed to. 

The Hon'ble Mr. 4ROSTRWAITE also moved that to olause (a), section 3;1, of 
the Bill, the following word.s be added, namely :-

" and ae to the number of the representative m~bers for each circle or· group of circles, 
and as to the i.um'ber of the representatives of the mercantile cluseB"cr professions, 
to be elected or appointed to each local board or district council i" 
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He said that the amendment was merely a verbal one. The Committee
had thought,that,thesection as worded sufficiently provided for the determina
tion ,of. the. number' of members' for ,each circle or group, and for the num
ber of representatives of, the mercantile classes, by the Chief Commissioner. 
But, as there seemed to be a little doubt-on the subject, they thought it better 
to make the matter clear by adding the wordt! wl>.ich he had read to clal.lse (0) 
of section 34. 

The Motion was put and agreed to. 

The Hon'ble MR. CROSTHWAITE also moved that the Bill, as amended, be 
passed. He said :-

" In asking the Council to pass this Bill, I think it necessary to take the 
opportunity of explaining the plan, and the principles on which it has been 
framed more fully than t have yet done, with the object of making the inten
tion of those who have framed the law clear and intelligible to those who will 
have to work it. I wish to premise my remarks hy reminding the Council and 
the public that this Bill is intended for the Central Provinces only; that it is 
not intended to be a model for dher Governments to follow; and that, in fram~ 
ing it, we have looked exclusively to the condition and needs of the Provinces 
to which it applies. 

"The first thing we had to settle was the (lOll,Sti~iltio!l of tlle boards 
and councils. We begl\n by recognising· tl:\e principle that the village is 
the unit of alll\.dministration in this part of India. Whe~er in t4e manage. 
mcmt of the revenue, the police or education, not4ing mu,ch Can be done 
unless there' is an organisation, minute and spreading enough to reach and 
deal with each individual village, Under the ancient system of the co,\!ntry, 
each village managel its own affairs; and although there is little trace in the 
Central Provinces-wh!ch, compared with other parts ,of India., are distinctly a 
new country-of those complicatecl village-cOJ;nmupities which still thrive in 
N ortp.ern India, yet the system of village-managem(lnt was, until a comparatively 
recent date,complete. Every village had its headman or patel. who, wit40lft 
having any greater rights in the land than the other villagers, aeted as their 
guide, agent and leader. By the. Mahnitha revenue-sYlltem, under wllich the 
vill!J.ge-cof!lmunitr WlIS jointly ~ponsible for 'the whole revenqe, a~d all details 
of assessment were' left to the vilIa,gers themselves, the people were fOrced 
to act, together u,ndef their lieadmen, and to arrange their own affairs. . 

",During the latef period of the ¥ahrlitha power, and in the ~lier years of 
British rule, th\l.head~a~ became !I; <l0n,tractor an,d fll:I'~er of t~e ~e,.enue. Still 
~e ~~ma.ined a distinct ~ower in the vill~e, and retained 8O~ewhat of ~ qffi~\i\l 
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·character. Under the terms oCour last settlements, he has,in' most· cases, 
become the'owtlerof the land j and, if it were not for the provisions of ·the 
Central Provinces Revenue Aot, which was passed· in 1881, his position. and 
duties as headman would be in danger of becoming merged and lost in his 
newer a~d larger oharaoter of landowner. 

• • " The provisions of the Revenue Act enable the Government to select in 
every village one of the resident landowners, or, if the landowners are absentees, 
some suitable resident, to be the mukaddam, as he has been called in that. Act, 
or headman of the villa"ooe; and this mukaddam, hoth in the manner of this ap
pointment and i~ the duties required of him, represents the patel of forty or 
fifty years ago as nearly as. ihe change in his relations to the villagers, c~used by 
the creation of a proprietary ri.ght in the soil, will permit • 

• 
". Beli~~ng that the sch~me of $elf-government will have .much greater 

Vitality if it can be founded on some indigenous institution, whioh the people • 
can understand aud are aCcwitomed to, we decided on taking the village and 
the inUkaddam or headman as the biJ.si!! of our scheme and b;mding up from 
this foundation. . . ' 

. 4 • 

I' The nQmi~tiQn Of the mukaddams is a matter outside this Bill, and I pre
j;ume that, ~nder the provisions oftheReven~e Act, each village ab:eady has its 
JIlu~addam. .The nrstljtep.then, ~or the enforcement .of·tho present !!leasure, 
is to arrange the vill~gell into oiroles, the.size Of which will depend on a variety 
.of circUll1l!t~nces. and may b~ varied from time.to tim&; the next to ohoose, or 
to allow the mukaddams themselves to chDose,' a representative mukaddam for 
ilach eircl~. These representative mukaddams will form flhe hearts 6f the local 
Jloll:r4~. 

" By this plan, whioh, I may perhaps be allQwed to say, has. been. adopted 
/it my suggestion, Several advantages are gained. First,we secure to the board 
the advantage of l;oca~ kno;wledge. of '~ll parts of the area un~~ it~ jurisdfoti?n ; 
l!e<iondly, Without directly choosing the electors, we obtaln 11. "Ipanageable 
constituency or electoral body, to wh,icli:we may be able ta leave'tlie choice Of 
~cmbers ; thirdly, we get~ as memberS of. the board, the men who 9a~ beSt aid us 
in the execution of small local wo~k~; and' fouiihly, we ~ol!-nect . the boards 
~ntimately with every village, and secure the presence in every village of a 
pelson who' is represented on the bOard, who may look forward to becoming a 
JIlember of the board, and who may 'fairly be expected to aid the board in the 
performance of i~ duties, and in ~e course of time will, I hope, .coll!!l ~o rc9a'rcl 
lllp1s!l~ ~8 f¢ ~I!-d :r~rc!ll of the .governing bod! of the ootlntrr. " 
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"To this'scheme it has been objected that the mukaddam is not a repre
sentative of the villagers, who are mostly his tenants, and whose interests are 
not identical with his. 

"~o this, I reply that the cesses which make up the greater part of the 
fund at the disposal of the local boards and district councils are paid 
by the owners of land, and that it is right, ~e~fore, that those owners should 
be largely represented. 'Secondly, I do not think that, in the matter of the 
duties which the local boards will have to administer, the interests of the two 
classes-landlords and tenants-are divergent. Anything which tends generally 
to the wealth of the country benefits both classes. In educational matters, the 
landlords' are perhaps inclined to be retrogressive, but hardly more 80 than the 
peasantry themselves; and, as I will show hereafter, we have taken precautions 
against any tendency ts> neglect primary education. Lastly, it is practically 
impossible at present to have a system of election under which each village 
should elect its own representative. As it is, I believe we are going quite as 
far as anything that has been done in England in the way of making the local 
boards representative bodies: and at present, while I think that it is in every 
way a good thing to take this s~ep, I think also it is inexpedient to go further. 
When the people are ready for ~ore. they will make themselves heard. 

"After the appointment or the election of the representative mukaddam!!, 
the next step is to se!:ect members to represent the professional, mercantile or 
trading classes,' The number of such representatives must vary with the 
character of the population in each locality. We have, therefore, left it to the 
Chief Commissioner to decide ~ow many of these repres~ntatives there shall be . 

• , The method of election or appointment, is also left to the Local Adminis
tration. I conoeive that it will probably be convenient at first to appoint some 
of the leading chaudhrls or trade-masters, and that hereafter the election. of the 
representatives may be entrusted ~o them. 

" It has been represented to the Select Committee by my friend the 
Hon'ble Raja Siva Prasad that clause (b) of section 4. is so worded as 
to exclude traders resident within a municipal area from sitting on local 
boards. It will be noticed that this criticism does not apply to clause (b) of 
section 5. On a district council, traders who reside within municipalities may 
sit. The intention in excluding municipal residents from local boards is to 
prevent the predominance of urban interests and to maintain the rural character 
of the boards.' The head-quarters of a sub-division are generally at or within Ii 
municipality, and the largest bankers generally reside there. If these bankers 
were eligible, they would certainly be elected, and the tendency would be to 
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give an undue influence to the residents at the head-quarters, which, I think, 
has. been a very common 'fault in the existing committees. 

" The larger traders can, when&ver it is, adyisable, be nominated by the 
Go,ernment . 

.. The third element in the btfard "is the Government nominees. In clause 
(c), section 4, power is given to the Chief Commissioner to appoint members 
equal in number to one-third of the board. This power has been taken for 
several reasons. In the first place,.'it appears the best method of dealing with the 
question 'of official members. It leaves considerable discretion to the Chief' 
Commissioner, who may appoint no official members, or may appoint as many 
as one-thifd of th~ whole board. Secondly, it enables the Chief Commissioner 
to appoint persons of eminence who may noE be eligible o~may not have been 
elected under the other clauses-a large non-resident land-owner for example. 
Thirdly, it will enable the Chief Commissioner to secure t'o some extent the 
representation of an influential minority, say (to take a case not probable 
in the Centrall'rovinces). of a large body of European planters . 

.. With what I have already said, there will be no difficulty in understand
ing the constitution of the district councils, as laid down in spction 6 of the 
Bill. They are .intended to represent and to unite the local boards, and 
to be contro1liD.g and consultative, rather than executive bod.ies, which, while 
leaving most of the executive work to the local boards, will have the 'power of 
executing under their own immediate supervision large and important works 
affecting the whole district. The relation of the local boards to the dis
trict councils is one of subordination; .especially in financial matters. We are of 
opinion that no other relation is possible at present, but no doubt every' care 
will be taken by the district councils to refrain from unnecessa.ry intllrference 
and to leave local boards to manage their own affairs. As the district council 
will,not meet very frequently, and as a majority of two-thirds of the whole 
council is required in order to overrule a board, there need not be much appre
hension of constant or vexatious meddling . 

.. '1 apprehend that the council' and the boards will work very kuch 
through committees. To attain success, this appears to be the best plan. There 
will be a financial committee, an engineering committee and a. committee for, 
education. . 

" yv e have found in the Central Provinces a system of this kind already in 
fore.e for the management of schools, and at the request of my friend' Mr .. 
Colin Browning, the very abie Director of Education in the Centrai 'Provinces, 
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who in a quiet, unostentatious manner has done 'very signal servioe to the 
cause of education in that part of India, we have recognised the Elxisting school 
committees and given them a place in the Bill (section 16). As the history of 
these committees shows what has been done, and suggests what can be done, by 
working through the people themselves, I will re8.d what Mr. Browning says 
abou!; them :- • • 

" , Ev~ry Government school, of whatever kind,-whether middle claes or primary,-has a 
school committee. E""h school committee consists of not less than four members. They are 
usually no';'inated by the Deputy Commissioner. The I1Iihool committee members are asked 
to vlsit their school once a month collectively, and one individllal member, chosen by rotation, 
visits, or should visit, the schoal weekly. The school committee members sometimes examine
the boys; but the members are often illiterate and unable ,to examine the scholars. Still, they 
see those that are present, inquire regarding absent boys, settle 1""tters of discipline, and 
arrange within certain 1\mits what rate of fee scholars shall pay, and what boys shan be 
free scnolars. The schQol committees are especially useful in pro'viding suitable ""commo
dation for their schools and in repairing school-houses. Several schools have adopted a certain 
uniform. This uniform the school committees give to the poorer boys at their own expense. 
School committees are indispensable for the proPer conduct of schools., They no~ only 
represent our wishes to the people, but the wishes ()f the people to us. It is ()ften by their 
influence that many schol\,rs ,attend school.' 

"Mr. Browning adds that the great use of school committees is undeniable. 
I need only add that they are entirely unpaid, and that the number of gentle
men serving on these cummittees is between three and four thousand. ~is is 
certainly a fact that affords great encouragement to ,those interested in the 
success of the present measure. 

" Turning now to the ?onduct of business, it will be seen that the election of 
a chairman has, as we explained in our former report, been left to the members 
of the local bodies. The Hon'ble Raja Siva Prasad (of whose valuable advice 
wA.have lately had the advantage) urged the Select Committee to leave the 
boards and councils free to elect an outsider to the chair. There may, doubt
less, be advantages in this plan; but I think the result would be this, that the 
election of the District Officer heing possible, the boards would naturally cling 
to him, and we should have much trouble in gettiIig them to exert their own 
powers and to walk alone. I'do not think this would be a fair way of working 
the experiment at the outset. 

" Under the Bill as it stands, there is nothing to prevent a weak board, 
mistrustful of its own powers, from asking the Government to nominate an 
official whom it may appoint as its chairman. But the strain is no~ put upon 
it of passing over or refusing to elect an inlluential official, 'who, if eligible, 
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would certainly be proposed for election. The way in which the Billlljil work 
is not very diffll1'ent froIl;l the plan which Sir A. Lyall proposes to follow in 
the l\'" orth. West. He proposes to let the members of the board meet and decide 
for themselves whether they will elect their own chairman from among them
selves, or lea~the appointIqent to the Government. D:t the latter case, the 
District Officer will ordinarily,be iPpointed. 

" The control sections of the Bill are perhaps the only part of the measure 
which hali evoked any hostile criticism. They' are thought by some writers 
in the public press to be too 1trong and to be inconsistent with the freedom or 
independ.ence of local bodies . 

.. It is soid by one writer that' the local boards and district· counoils will 
thus be absolutely at the mercy of the Deputy Comm.i&<doner. It will be im
pqssible for them to do anything against his-wishes.' 

"I do not think that the gentleman who brought this acousation could • 
have und~ood this portion of the Bill. The Deputy Commissioner has a very 
limited power of interference. 

" He can object to an estimate; but the Commissioner has to decide on 
his objection, and will doubtless take care to let the board or oouncil be heard, 
before coming to a decision. He can inspect works and. call for 'reports, but 
no local body which is conscier..tiouslydoing its duty need, fear enquiry. He 
can s~end the ,execution of atf'order or resolution, if he . thinks anything is 
being done to cause injury or annoyance or lead to a breach of the '. peace, and 

. in' very extraordinary emergencies he can step in and execute a work which 
would properly belong to the board or council. But these powers oan only 
be exercised subject. to the check of immediate report to the Commissioner, and 
in some cases to the Chief Commissioner. 

" The larger powers of providing for the performance of a duty in respect 
of which a board or council has made default Can only b~ exercised by the ' 
Chief COJ,llInissioner ; while the extreme measure of, suspending a coilnoil or 
board in case of incompetency,defaqlt or abUse of powers can only be exercised 
with the approval of the Governor General in ,Council; . 

" I think, then, that such criticisms as those I' have quoted are unfair, and 
show the inability of the write,r to understand that impatience of reasonable 
and constitutional control is more likely to wreck the policy of flxtendin": self-
government than any official interference. ,.." 
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"Your Excellency has already explained to the public-I think in answer
ing an address at Lahore-that the powers of control proposed to be taken by 
the Government are no greater than those retained in similar matters in Eng
land. And to this it has been replied that there is public opinion in England, 
and that the people there are strong enough to resist official or officious inter
ference .• It is, no doubt; true that there is milre langer of undue official inter~ 

ference in India; but, at the same time, the very weakness of the people and 
their want of independence renders control more necessary. And it must 110t 
be forgotten that, if there is not much strength as yet in public opinion, there 
is, vested in the Local Administration and in your Lordship'S Government, a 
powerful control over the district officials which will, no doubt, secure a discreet 
and moderate use of the law. 

" It must be remembf:red that the funds ~hich are to be entrusted to these 
local bodies will not consist merely of local rates, but will be supplemented 

• very largely from the Provincial revenues-in other words, from the proceeds of 
general taxation. It must be recollected, also, that their duties are of such a 
nature that the due performance of them is necessary for the wealth and pro
sperity of the .whole country. Control, therefore, is essential; and in the pro. 
visions of this Bill I think we have·safely steered between the danger of en
couraging a fretting constant meddling that would degrade and disgust the 
boards, and that of elltire abstinence hom interference which would leave 
inexperienced boards to destroy themselves. 

" As to the duties of district councils and boards, section 9· is sufficiently 
explicit. It has been the desire of the Select Committee to follow thll wishes of 
the Government by giving to the boards every work on which they can be fitly 
employed; and, if sufficient funds are forthcoming, I do not think the energies 
of our boards will be allowed to rust for lack of work. I have only to notice, 
in respect of the power of exception reserveil to the Chief Commissioner by 
section 9, that this power is not given with the object of allowing him to inter
fere from time to time by taking special works out of the hands of the local' 
bodies, but in order that works like railways, large provincial roads, great irri
gati(lD works and the like, which cannot profitably be administered by local 
authorities, may be retained under·the itpmediate management of Government .. 

\ 

" And as to this matter of the duties of the boards, I anticipate that, when 
the officers in charge of districts realize the.nature of the. organization which is 
sought to be established and kept alive by the provisions of the measure now 
befQl'e the Council, they will not fail to perceive the advantage of utilizing the 
local boards, and the individual members of them, in many ways not laid dowI\ 
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in the law, and. flwte outside of the scope of thiB. Bill. 'IDlllfwill SQ hom 
ibeJ:p. inforniation regaNiug the state of the pe&pIe,. and. the .cultu.ral eoa,. 
ditions of the couritrr. They will use them. as m.ediums for eXilaUUll1f ~ 
making known to the people the wishes and intentions of the Government, and 

, tI1eyWill> g'It W ~ for &iii rn &lJ.I mattera' or fuehl'ad'mmishtiolf, fn:c'hidmg the 
1!8'1ll8D.tUI &rut; th~ peliee. The 8l'ganizati&tt wlHeh ... cront.empr~, realc~'lI.g, aa 
it. will, to every villaie, . will~ 1 Mve eV8rr hope. be found a~pted to aU these 
en4 In fact, I anticipate that, even if from want- of IDOney t4e' eaerg;r 01 the 
~Oatd may not 1)e flill,f occUpied in tb.e e~ecution of works 1>£ improvemePot" it 
may Still find ample ancl useful emrloyment m. many ways, aruf tJiat thllre need 
lie no fear ofthe new i'nstltUtiolUl ex]?irfng from want of occupation . 

.. It remains for me to, say a (ew words, aB tQ the financial part of 
the' acheme- lind' t1I.e sources of suPPlY' enumerated in seetiOil: 23 of' the 
Bill. A:E nave alread'y mggested, the' greatest Moult/in t1ie' 'fIa.,! of 'WOl'h'ng' 
flie'scheme will be flUfscant1'suPFiY of'money: The'lIChool~clll!!l of' t:lI.e' whoie' 
Province is less than .. fakR anlf II; Il.a1! of rnpees; ilie' r6ad~eellS iii' nef greater:' ~ 
edl tHese. two- CC!S8eB will: form the Bulk of tile' ful1dlr -whfc1i th'EI district· CO\iil.~ 
ei1s'can alisolutefy call' their' own. ';r1ie area ottJie P').'bvi'lrces; ertl~4llig-feu:dlt .... 
tbrY 8~ is rouglify 8t,OOO Il'quare mlles, and, tae pOP.~~tioil' is g'l1()ut ro' iJ?,tl~ 
liona. The councils, 'mUlJt, therefole', depe:o:d' i'lu,!~rea.tnrellSU'l'lf(hl t1l.b cO'nttt
'l!utionB ma!lll- tQ t~ fund; by; the A.dministn,tion ... These. OCll.ltr.ib~tiou CMl be 

, ~and.llD doubt. will be mad~.fol' fillea.· periods' of yeara,18Q, th.at,1D.e:co~ 

will be. able. to. ~t..lI(IJIl8thing; better, tha~ lL<hand·to.mouth. polwlf·' Bu..t. tl18f 
cannot be of a veq largp.amount,.andths:clangfm that,J; app~nd.iB) not,~ thGl 
metiibera of the boa.rds will neglect their duties, not that they will be con4'ollOO 
iuto'BI Btatei of apat1irDY'oftioiar meddling; liut' W t1ieY' will: :6hdl thetflselves 
helpl_ fop· want of' 'moneY'- YHope-tHs.t 1tiiit'ma.r lJe J.'EIlt(ed'ibdl,ilf- parlll),"tJie> 
gllD8rositly' oD' pri\ra~ iillliVidualll: who' wiBh' 1b l1eneftt:t.Beit felloW' Clfi1ntrym~!iI: 
and who will work through the agency of the boardS. We' Hg.,/'!, Ifo goolie dflltll 
o£mone% ip. the Central. Prol'inces"alld the.sp,irit to'me it well ig·nof;. l'!'lW-ting. 
At the 1!resenJ; ~m~nt,tlie UlUIli9i}lalit1.0f' ;ra~pur j& QOlUitrn(l~g! !-" vel1' 
fine work for tHe llJll!J}ly Qf water~.the q~ty I'nd cap.tonIp.eJl~. aiilJ, ~t. $el 
Jia.ve been. able.to do. this, is ep.tiralx que, to the e;J:traoi'din~ lIlunificence' ot. 
lW! 8'etli. t;}okuJ.·l;>~., a. well~knoWll ba:o:ke:r •. who."wlie~ l' was ComDlis$ioner,Qf' 
;r abalnur, ~me forwara. tQ aid. ~ ill carry).ng: out t~ ]loDIe. wOrk:. ram, q:puq; 
sUre that 1iis exam lila. w.ill: be ,folloWBd. b~ othelll. 

, "'l1l8Jvanoll8 8IIUl!lle5:of, Uwoma;. W!b.iah Bl'B enumerated) m, section 28). """ 
have fl)JJJ)ild into,a f.un&ij.w tliacdisp9llldl of! whiDIt I W8' ha V8:' le~ tfun CGnnWfI 
qn£~d, ,noept 'ill! ou· matter.. Lt. baa been, prbloidedl ,tbau. th~·1IIDlItd' 
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expended from the district fund in any :financial' year on primary education 
ahall not be less than the·estimated net~ proceeds for that year of the rates 
levied for the maintenance of schools. 

. "The school-cess is levied on the land, and it was intended for, and in the
Central Provinces has always been duly appropriated to, rural primary schools. 

• • • 
"So far as regards the practice hitherto followed, this restriction on the 

discretion of the councils Will make no change. But, on the representation of 
l[r. Browning, and in view of the repeated declarations made by the Secretary 
of State and the Government of India as to the appropriation of this cess, we 
have thought It best to provide, by law, against its application to other purposes. 

"The only other matter which I need notice is in connection with section 
34, which empowers the Chief Commissioner to make rules f~r a great many 
matters, and I have no doubt it Will be thought by some that many of these 
matters are very important, and ought not to have been left to rules. It is, 
however, of the first importance in a measure of this kind,--especially as it ,is 
in some ways a new and experimental measure,-to leave great discretion to 
the authorities who have the working of it, in order that they may, by practice. 
arrive at the best methods of givi.ng it effect . 

.. Of this lam quite sure, .that every endeavour Will be made in framing 'the 
rules to follow the spirit of Your Lordship's policy, and that ~e Government 
1Jl8Y confidently rely on the loyal co-operation of every officer connected' with 
the Central Provinces A.dministration in giving effect to the law. 

"In conclusion, I have only to ask the Council to pass the Bill, and to 
express my earnest hope that it .may benefit the people of the Central Provinces. 
and, if possible, increase that loyalty to the British Government for which they 
are now conspicuous." 

The Ron'ble SA.YYA.D AHMAD KHAN said :.-" My Lord, I intend to vote in 
favour of the passing of this Bill, but. in explanation of my vote, I am anxio~ 
with your ~ordship's permission, to make a few observations on some 
features of this Bill. 'My Lord, I am one of those who believe that the success 
of looal self-government will, iii a great measure, depend upon the amount of 
independent power to be conferred upon the local boards and the district 
councils. Indeed, I am convinced that it may be safely laid down as a. 
general rule. that the greater the powers conferted upon these bodies the 
greater will be the cordiality, earnestness and industry with which the 
W9rk wUl lie I'Qrfofm(ld br the m(lmbers. Holding such views, it would 
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"be only natUral for me to· dissent from such provisions in the Bill as .are 
intended to authorise interference on the part of the distriot authorities. But, 
my Lord, I wish to offer no opposition, as I am aware that this Bill relates only 
to the Central Provinces, that those Provinces are among ·the least advance4-
partS of British India, and I feel that in this ilircumstance is to be found jusu.. 
fication for exceptional treatment. There is another important matter in this 
Bill to which I assent with a ~ qualification. I refer to the pro-rlsions 
in this Bill regarding the oonstitution of local boards and' district council4 
Upon this question, which appears to me to be one of the most ,important iii. 
the entire scheme of local self-government, there appear to be two prevalent 
opinions. Some people think that the local boards and the district councils. 
should consist of entirely separate sets of members; the other opinion is the 
one which has been adopted in this Bill in section 6, clause (aJ, which provides 
that the district council shall consist of' representativ6ll of groups of circles 
within the district, one or more for each group, being a.member or members of, 
.nd elected by, the local board for that group.' I understand the effect of this 
provision to be, that, as far as clause (a) is concerned. lione butmembersoflocal 
.boards are to be eligible to the distriot councils. Now, my Lord, my knowledge 
of the people leads me to believe that, in such parts of India as the N orth-Western 
Provinces and Oudh. persons of social standing and respectability woUld not be 
willing to serve on,local boards subject to the authority and control of the 
district council. 'And, if the local boards are to be the onll bodies from which 
the representatives of the landed· interest are. to' be . elected for the district 
eouncils, there '!'ill be a greatrisk of losing the serncesof many men whose 
presence might prove of great use and valuable assistance in the work entrusted 
to..the district eouncils. My own feeling is,that· perhaps the best Jmd safest 
rule for the constitution of the district oouncils would be to provide that a,ll 
the members of the local boards should. also be members of the district councils ; 
in other words, to remove the 4istinction between the pOllitionsof members of 
the local boards and members of the district councils. Suclt a course would 
'attract the best class of the people to eerve both on the local boards and the 
district councils; the local boards would discharge their duties as if they were 
lub-committee& of the district oouncils j every member of the local board would 
have a voice in the deliberations of the district council itself j . and there would 
be no room for those petty jealousies which . will attend the election by the 
looa.l board of a member for the district counoil. If such a provision as I have 
~entured to suggest were adopted, the district councils would of oourse be 
-numerically larger than under the provisions of the Bill now before us j but -I 
~o not think the district councils would be too bulky for working purpOSfllti 
.00 I 'IJ!. convinced that the chance of seouring well.attendee! meetings will 



ee.rtainlJII be gl1eateJl in proportion to. the !l.l1lD.ber cd. whiclt. thl, dismat llOWloil it 
\JOmposed; My LODG, I Should hav.e ~onsidered it my duty iiI». ba:ve r£weJi more 
~ully on. tb.ese cousideration liad I been prepared: to oppose any pl!~isi\l1L i.D 1I}J.is 
Bill But, aal haye ~Ir.eady said, I l!egard the, Central Vrovinces, as. lIeqWrin~ 1m 

exceptional treatment, and: in a matter' of this kind it ill no_ doubt. sa.£er to: relr 
1:lpon the ad~ oil the ~ocal authorities. I am all the more ~.'I'Ililling' ttl otfex 
any; d~finite opposition flo the Bil1I, as und,er~its promwns the landed! int6l1est ill 
to. be represented in the looal boQ.lds. bJ!' mukaddamllj 011 ~ecutiy.e, headmen of 
villag8llj appoiu1ied under the Central Provinces R!lV8IUle> Act of l,!illll. Suph 
men. wilJ.~ D.o, doubt, be pel'llqns o:ll position and: mflueooEtj and the lIemaw, whloh 
]j have, ventured to. make havel pel/haps, not the same, force in llega.rd 1Jai tqe 
CentBal PllOVi,nCes.as they l'I1ight hav.e had! iBhe BjJ.t I\.OW before the Council 
!elated to my pait9Uhe.~untry. 

1I.J;J.ub, my Ioor.l4far VlPlle.inl'P0~ tluLttlUl)' of bhctpointR'l_haU! lloiicetl 
liJle, too pllorisilms aonta.inecL in claJlBe (c), of section, 5, /lnd the, Of>Il1'8SPOllding 
clause, in section. 6: oli full, Bill ThQS~ clauses. rQSeI!Y.8 to the. GOl'lsrnll'J.ellil, tlut 
ppwell to.llppoi!lb meIl!,beJ;8 ot the. Incal; board8, and! the, distJ:ich.o!l11ncila not;, ex .. 
ceeding.one,thir,d: ali the. whole.nuljlb6l1. I regaN this prollision mthll.Bi,ll,.,uth 
unqualified! sa~tioDt and, as. this. is.. the fusb oocasion 04 wJUch the subject of 
lOOal selff.goYJlmment IJaa come before the.l~gislature; I cannot avoid: ellpi:esIrt 
ing .. a. hope that the pJ,ol'ision to Wiwh 1 bve alluded: ill an. indiilatioJll of: lIhe 
polioy, which Governmen.t intends, to pUl'8Ue in regard; to, legialation: £orr !lthaJ.t 
provinces aleot Ifuw:,faD the- GoverDJIlllni should. oo~,tl'Ob the,. cOIUttitutioIll ofi ! 

local bOllJ'ds a:ud, district counoils,i\l. a. matta."of prihcipls. by, no; meI!o'BII peoulialt 
to the GJentra1! PrO¥inoe~ Iq is, indoodi a. matter, wb,ich goes,to·. thevBl'!Y. roo1l of 
the entire sohemq of local self<;.govemmeall foll' whillh the . counWy' is. indilbbld 
tG youz· Lordship~8. Administl'8t4.oft. '1'~, tbatf- lloble· 8Ohem~ 1" am. proud to 
give, my- hearty, though. humble suppol't) fop. D l'Iljoio& to feel: thatt I hava 
li~d\long. enough. to- se&- the· inaugup6tillll' Gil the· day when India, iii to 
learn- at-tbe hands of. he.-l'Illllr!l· those prinoiplEB of self-help. alldJ self.;go\16m-

,ment "idlioh 'ha~ gi'l'6ll bir-tb tQ,representative institutionsin-England\ and'have 
made hel'-great; among the-natioM ot-'the wor:ld>, My Lord; I sincerel,. lielitwe
that- ail<the:intelligenftclasse&-tbreugltouHndia sympathis&- witJi. the· feelih,,"B 
whic\ I have- expNSSed, that they feel gl'&teftll, to the Governmen~ fbp· tliA 
privileges. which- tbe·seheme· of -100011 self~govemmen' will' oonftlr-upon' them; 
and that the enoot'of those pri'Vilege&-will'be to enhance the- popularity of tile 
British rule, and'to inspire-feeling<! of-ll>lalty ~nd devotionamong,the vaslt p6Pu
lation of:,Britiah-India. ~more real those privil~ are, Ute-more lleneftCiltf 
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'Will be the resulf..!. Having such views and feelings lIS these, I cannot posSibly 
have sympathy with those who deprecate the withdrawal of Government from 
the direct management of local funds and local afrairs j and it is natural for me 
to wish, as a matter of principle, that the 100a1 boards and the district councils 
should consist, as far as possible, of persons whom the voice of the people has 
elected as their representativea. :iut, my Lord, I feel that I am not· acting 
inconsistently with my feelin~ and views in cordially sUPPQrtmg those pro
visions of this Bill which reserve to Government the power of appointing one
third of the ~embers of the local boarda and district councils. I am convhlced 
that np part of India. has yet arrived at ~he stage when the system of represent. 
ation can be adopted, in its fu1lest scope, even in regard to local affairs. The 
principle of self-Government by means of representative institutions is 'perhaps 
the greatest and noblest lesson which the beneficence ot England will teach India. 
'But, in borrowing from England the system of representative institutions, it is of 
the greatest importance to remember those socia-political matters in which India 
is distinguishable from England. The present socio-political condition of india.· 

. is the outcome of the history of cent.uries of. despotism and' misru!e,· of :the 
dominancy of race over r3.Ce, of religion over religion. The traditions and feel
ings of the people and their present economic and political condition are in a 
vast measure influell-ced and regulated by the history of the past! the human

,!zing effects of the British rule have not yet demolished the remembrance df 
the days of strife and discord which preceded the peaoo brought to Indi3. by 
the British supremae;r. India, a continent in itself, is inhabited bJ vast popula
tions of differ~nt races and different creeds: the rigour of religious institutions 
has.kept even neighbours apart: the system of caste is still dominant and power
ful. In one ,and the same district the population may consist of various 
'creeds and various nationalities j and, whilst one seotion of the population oom. 
~an& wealth and commerce, the other. may possess learning and influence. 
One..section may be numerically larger than the other, and the standard of 
enlightenment which one section of the 'co~munity has reached may be far . 
higher than that attained by the rest of ~he population. One o.ommunity may 
be fully alive to the importance of securing representation Oll the looal, boards 
~nd district counpils, whilst the other may be wholly inditferent to suoh matters. 
Under these circ\lIDSt~nces, it is hardly possible to deny that the in,trod~ctjon 
of representll-tive institutions in India will be attended' with considerabl!l difli
pulty and sooio-political risks.' In a oountry.like England, where t~fil distino
tions of r~ no longer exiRt, where the differenoes of seotarianism in felig~ous 
Jll&tters hav~ been mitigated by the advanoe of toleration, the mllotter !Ioes not 
present sllch diffioulties. The community of ~ and creed, m~kes the :flnglish 
feol>le qD.ll and the same nation, !!ond the I!odvILnge !If !ld~c~t~on. ~I\S renqe~eit 
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smaller differences wholly ic.significant in' matters connected. with the weI. 
fare of the country at large. Christian constituencies do not object to 
return Jews to represent their interests in Parliament, and, indeed, for socio .. 
political purposl's, it may be said that the whole of the population of 
England forms but one community. It is obvious, of course, that the same 
cannot be said of India. The system of repreienta,tion by election means the. 
representation of the views and interest of the majority of the population, and, 
in countries where the population is composed of one race and one creed, it is 
110 doubt the best system that can be adopted. But, my Lord, in a. country 
like India, where caste distinctions still flourish, where there is no fusion of the 
various races, where religious distinctions are still violent, where educatlon in 
its modern sense has not made an equal or proportionate progress among all the 
/lCCtions of the population, I am convinced that the introduction of the princi
pleof election, pure and simple, for representation of various interests on the 
local boards and the district councils, would be attended with evils of greater 

• significance than purely economic considerations. So lon.~ as differences of moe 
and creed, and the distinctions of caste, form an important element in the socio
political life of India, and influence her inhabitants in matters connected with 
the administration and welfare of .the country at large, the system of election, 
pure and $imple, cannot be safely adopted. The larger community would 
totally override the interests of the' smaller community, and the ignorant 
public "j'Vould hold Gevernment responsible for introducing measures which 
might make the differences of race and creed more violent than ever. My 
Lord, I have dwelt upon this matter at such length in order to explain why I, a 
sincere admirer of the representative system, have given my cordial support to' 
such provisions of this Bill as appear to militate against the system of election, 
pure and simple. Government, in reserving to itself the power of appointing 
one-third of the members of the local boards and district councils, is adopting 
the only measure which can be adopted to guarantee the success of local seli~

gD'Vern.ment, by securing and maintaining that due and just balance in the re~ 
presentation of the various sections of the Indian population ~hich the system 
of election. pure and simple, would fail to achieve." 

The Hon'bIe MR. HUNTER said :-" My Lord, I congratulate your 
Lordship'S Government on the passing. of this Act. It is the first legislative 
expression of that policy of local self-government with which your Excel
lency'S name win be for ever i.lentified in India. It is, however, only ill 
regard to the educational sections of the Bill that I shall venture to detaIn 
the Council with a few remarks. Those sections had to accomplish twO' 
objects. The~ had, in the first f!ace, to conserve the popular element in 
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the existing educatio~al mechanism of the Central Provinces. They had, in 
the s~d place, to guard a."o-aillSt placing restrictions on the further deve
IOl'm!lnt of popular instruction, or hampering the action of the Education 
Cowzlrlssion. now sitting. The Bill has been carefully considered by the 
.Jri~mbe~, of the Commission, and I have the pleaSure to say, o~ their. bebil.lf, 
th?dt seems to accomplish both these objects. The unit of· eJucationa\ ad
ministration in the Centrai ProvtncC:-indeed, I believe, the smallest admiriis· 
tm~v!l unit of any kind-:-is th~ school committee. One thorisand of these 
~ little bodies are at present at work in those Provinces. The quotations 
mad!lby the member in charge of the Bill, from the able report by my friend 
Mr~ BroWning, render it unnecessary for me to describe. the action of .such 
committees. Their origin dates from the formation of the Education Depart
ment itself; and whenever a new school is established, a new school committee 
is appointed. i There is, therefore, a widespread sysLem of' school boards in the .. 

. Central Provinces-a system which has the accumulated experienc~ of twenty 
years of actup,l work, and which has within itself the elements' of a natUral 
.and necessar;r growth, in proportion to the spread of intelligence and education. 
Thc'pre8ent,.Billorganises these educational administrative units into a· part of 
a complete system of local administration. The sohoo1 committees consist ;of 
'Rot lesS thin four members, of whom the mukaddam, or village-head, is almost 
~wais one. The Bill provides that the district council shall, as· ,far as p:.:acti. 
eable, conduct the management of the schools through th~e school commit,., 
ieee. ,r ·The mukaddams, and probably other members of the school 'Committees, 
will have seats in the local boards; while the local. ,boards will .bc. represen.ted 
in the district council. The sohool committee is, iherefore, the pre-existing 
unit of local administration, whence some of the most important members' .of 
the local board will be draWn; and there is ·a perfect chain of responsibility 
thrOugh the local board to the distriot council. 

" The only other aspect of the Bill with which I shall detain the council 
is in regard to educational finance. 'l'wo of the financial difficulties'which arise 
fu Indian Provinces with regard to the education of the cultivators may be 
stated as follow. First, the difficulty of securing that funds s{lCcially raised for 
primary education shall be entirely spent on primary education, to the exclusion 
of higher classes of schools. Second, the difficulty of ,secJl.ring. that funds 
llpecially raised from the oultiva.to:rs shall be entirely spent on. thlJ educa,tion,of 
the .cultivato:rs, to the exclusion: of the town or ~unicipal ,schooLs, ~he 
presen~ Bill provides for the 1iJ'St difficulty. All funds rais~d for p~ar1' 
education in a district, although l>~d at first ~nto- a common, fund. .shall 

. be' expended 801ely . on primary . educatiQ~ ; ,or rather,. a sum a~ least equal 
., . .,' . \ 
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to the educational funds raised, shall be thus spent. With regard to the 
second difficulty, the Bill is silent. For that difficulty does not yet arise 
in the Central Provinces, outside municipalities and cantonments; that is to 
say, within the area over which the Bill has jurisdiction. The difficulty 
may· arise hereafter in the Central Pr"viooes, as it has done in other 
parts of India; but it is so complicated by local considerations and local 
claims, that the Bill wisely refrains from entering on a thorny question which 
has not yet arisen in the particular area with which it deals. That question, 
however, will require a definite legislative answer tn some other parts of India; 
and 'it is now receiving the attention of the Education, Commission. The pre
sent"Bill preserves the existing popular element in the educational system of 
the Central Provinces. It provi.des for the strict application of funds raised 
for primary instructio~, to the purposes for which they are levied; and it in no 
way fetters the Education Commission in its efforts t.o still f~her deveiope 
popular education." . 

The Hon'ble RAJA SIVA PRASAD said :-" My Lord, after the able 
and lucid exposition of the principles on which the Bill is based by the 
Hon'ble Member in charge of it, I have very little' left to add. How
ever, I am very glad to find that the Hon'ble and learned Dr. Hunter has 
~poken so strongly i,p. favour of the Bill, especially so far as the education of the 
people is concerned, and with those remarks I fully concur. .As to the 
self-government scheme, the whole country, from the Himalayas to Cape 
Comorin, has already respop.ded in terms of unqualified approval, but I do 
not agree with the Hon'ble Meml1.er in charge of the Bill in the mode of 
the selection of chairman. The result of the limitation of power of the district 
councils and local boards in making selections from among themselyes will be 
quite different from what he expects.. Many good and fit Natives,· who would 
have offered themselves as candidates for chairmanship, may not accept a mem
bership. Still, I do not like to interfere in any way with the wiJ;:hes and plans 
of the Local Governments. Self-government does not abolish the Local Gov
ernments, and they are, after all, the. best judges in such matters." 

r:rhe non'ble lb: ILBERT said the Council had been reminded that day that 
the importa,nce of this measure consisted in its being the nrst attempt to embody 
in a legislative form the principles laid down by the Government of India in its 
~esolution§ on the subject of local self-government, and it had been explained on 
a previous occasion that this circumstance was due to a mere accident.' But he 
.could riot help thinking that it was a happy accident which entrusted the task 
'pf prllParing ftrid, ip.troducing and eXplaining this measure to lit gentleman who, 
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from his thorough knowledge 01 local circumst;ances and local requirements, 
and his genuine and sympathetio appreoiation of Native character, was so emi
nently quali1ied to perform the task as his hon'ble frien.d Mr. Crosthwaite. 
His hon'ble friend had 80 fully explained the provisions of the Bill and its 
$eneral objects that he had lett liitle for MB. ILBEBT to &del; either jor the 
purpose of meeting criticisms or for the purpose of removing misapprenhen
sions ; and, of'course, anything he could $3.y would not oarry with it the weight 
which necessarily attaohed to a person who spoke with a local experience 
whioh ].lB. ILBEBT could not pretend to possess. He was necessarily oom
pelled to approach this subject from an Epglish point of view, and to look at it 
with the light of such knowledge as he happened to possess of the working 
of local representative bodies in England. But that the knowledoae and experi
ence derived from these sources was altogether inappliclble ,to. similar institu
tions in India was a proposition which hewaB not prepared to admit. If it 
could not tell the Government what they were able to dQ. or what they ought • 
to do, it might be useful for the purpose of telling them what mistakes they 
ought to avoid. He had read a good many reports on the working of looal 
representative bodies in India, and as he had read them he had· often been 
reminded of the aphorism of Artemus Ward that .. after all there' is a good 
deal of human nature in man. II What he m~ant was that, in spite of the 
enormous differences between the Englishman and the iHindu, and between 
England and India,-differences which no Indian statesman would be likely to 
minimize Or overlook,-yet there were oertain broad principles of polioy whioh 
were as applicable here as they were applioable there, and which an Indian 
could not any more than an English statesman afford to disregard. One was 
often tempted to 8U8p6ct that,' where the attempts to introduce or develop 
self-gove1'Dplent had failed in India, the failure might l?e traced to· causes 
which would have produced the same effeots in England. Suppose, for 
instanoe, that a statesman had to frame or give effeot to a ~oheme for entrust-. 
ing new or extended powers to local representative bodies in England. 'What 
would be the main considerations which Ite would endeavour to keep in view P 
In the first place, he would bear in mind that the main objec' of 10011.1 ~elf
government was to enlist on the side of the Central Government local know
ledge and popular sympathies, and, even 'if he oould be assured that that object 
could not be attained without the risk of sacrificing a oertain amount of ad
ministrative efficiency, he would still be prepared to make the sacrifice. Then 
he would recognize the necessity of building on and developing existing. insti~ 
tutions. Instead of oreating new authorities or new. machinery. he would 
do his best to utilise the authorities which were already in existence and, the 
machinery with whioh the people were familiar. Again, he would tak~ care 
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that the work which was entrusted to local bodies should be work of a kind to 
which they were accustomed, as to which their special knowledge and experi
ence would be valuable and in which they would be likely to take an interest. 
The main function of a local representative body, especially of a local body 
in a rufal distriQ.t, was to provide in a simple way for petty local wants, These 
were the things about which the member~ ot such bodies kuew about whicn 
'they really cared and which they were likely to do well, If they wcre required 
to carry out works which were conceived on an Imperial or Provincial scale, they 
would be discredited; if they were fettered with elaborate formalities, they 
would be disgUsted. 

• Then in dealing with the question of finance, an English statesman would 
recognise the importancEi of appropriating local taxes to local purposes. The 
British rate-payer like to see what became of his money, and strongly objected 
to its being spent outside his parish or union: if he was told that he would reap 
the benefit of the expenditure in an indirect manner, he was apt to be incredulous 
and dissatisfied. It was possible that the Indian rate-payer might be influ
enced by similar feelings. Then, care would be taken to leave a considerable 
amount of discretion to local boards, both as to the works on which the money 
placed at their disposal was to be spllnt, and as to the mode in which those 
works were to be carried out. Unless such discretion were given, all real re
sponsibility for, all genuine interPJlt in, local work was made impossible, and the 
body which had been called into existence for the purpose of assisting the Gov
ernment with its knowledge and experience was reduced to the level of a mere 
collecting and spending machine. • 

Lastly, whilst allowing great latitude as to matters of detail, he would, 
as to matters of principle, reserve large and strong powers to the Central 
Government, taking care, of course, that these powers would not take 
the form of vexatious or arbitrary interference, but should be exercised with 
reference to general principles and for assignable reasons. 

Such were among the most important of the considerations which would be 
applicable to any experiment in the direction of extending self-government in 
England; whether, and how far, like considerations were applicable to similar 
experiments in this country, and, if they were applicable, whether the failure 
of some of those experiments could in any measure be attributed to a disregard 
of them, he would. leave to those who had more knowledge of India than 
himself to say. 

The only one (If theSe ilonsiderations on which he wished to touch further 
to.day was that which related to the matter of control, and he wished to refer 
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to that for two reasons :-fust, Decause, as his hon'ble.friend Mr. Crosthwaite had 
remarked, it was full f~ture of the Bill which had evoked most criticism; 
and seCondly; because it was a point on which direct appeal had been made to 
English precedents. Some of the official critics of the Bill seemed to have 
(eared that itS effect would be to take away Government control, whilst there 
was another claSs of critics .:rho· apparently thought that the existen':.'e of 
such control was incompatible with the existence of local self-government at all. 

The Government of India did not share the apprehensions of the first c~s 
of critics, and they did not agree with thJ views of the second. Nothing was 
further from their intention than to place local representative bodies in a position 
of absolute freedom from Governmental control. What was proposed was not to 
remove such control, but to alter its charbcter, to sab,titute for dictation from 
within control from Without, and to take care that this control should be exer
cised with reference to fixed and general principles at,d for d~1inite and intelligi
ble reasons. Control in this form, '!Ii> far from being incompatible with, was· 
an essential feature of, any good system of local self-government. Take, for in
stance, the system which prevailed in England; not a model system by any 
means, but a system under which a great deal of useful work was done in a 
very creditable mauner ; and consider the relations in which ~ocal bodies in 

. that country stood to the Central Government. The most important of the 
local representative bodies in England were the town co~cils and local boards 
in towns, the boards of guardians and the newly established school boards. 
These were the bodies which, in the language of modern Act!! of Parliament, 
were usually referred to as the "local authorities." They represented the local, 
as distinguished from the central, element in the Government of the country ; 
and their most important functions were to supervise the relief of the poor, to 
look after schools and roads and to provide for the maintenance of the public 
health. In the discharge of each of these functions, their proceedings were 
controlled by some department of the Central Government. Thus, school boards . 
acted under the control of the :J:lducation Department; town councils, local 
boards and boards of guardians, in their capacity of sanitary authorities, acted 
under the control of the Local Government Board. He would not refer to the 
relations which existed between the school boards and the Education Depart
ment, except for the purpose of remarking that the section of the present Bill 
giving power to suspend a district council or local board in case of default 'was 
modelled on a section of the English Elementary EduQation A.ct of 1@70 
(section 63), which gave a, sinJ.ilar power to the' Education Department in 
the case of a defaulting 'chool board. But MR. ILLBERT would take his illustra
tions,mainly from th!l important Public Health Acto£ 1875, which regulated 
the powers and duties of local authorities when exercising sanitary functions. 
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The department of the Central Government which was charged with the con
trol of local sanitory authorities was known as the Local Government Board; 
but it was not a board at 'all in the sense of beiriga deliberative or consUltative 
body-it was simply a department of the 8tate consisting of a President and a 
Secretary' who sit in Parliament, and change. with the Government of the day, 
and of a large permanent staff consisting of secretaries, assistant secretaries, in
spectors and other officers. If reference were made to the Public Health Act, 
1875, it would be found that the powers of control and supervision which ""'ere con
ferred by that Act on the Local Government Board were numerous and extensive. 
The sanction of the Board was required for loans and leases. It regulated the terms 
on which money was to be borrowed .and lands let out on lease. Its approval 
was required for all bye-laws. Its sanotion was required for appointments to 
all offices which were not ~holly paid for out of local rates. It prescribed 
the form in which local authorities were to keep their accounts, It appointed 
'auditors to audit their accounts; and theSe auditors not only had power to 
check the accuracy of the figures, but were required to disallow every item of 
account which was contrary to law, to surcharge the same on the person 
making or authorising the making of the illegal payment, and to charge against 
any person accounting the amount of any deficiency or 1088 incurred by the 
negligence or misconduct of that person. Its inspectors were entitled to 
attend any meeting of the local authority. The Board might direct its 
officers to hold local enquiries as to the mode in which the Act was carried out 
and might in appropriate cases charge the expense of the enquiry on the local 
rate. And lastly, if the local authority made default in the performance of ita 
duties, the Local Government Board might take effectual steps for enforcing 
and securing the performance of that duty. The section which conferred that 
power was so important, and bore so directly on the px:oposals contained in the 
present Bill, that he would take the liberty of reading it to the Council. 

Section 299 of the Public Health Act, 1875, was as follows :-
"Where complaint is made to the Local Governmedt Board that a local authority has 

made default iu providing th~ir district with sufficient s~wers, or in the maintenance of existing 
sewers, or in providing their district with a supply of wate~, in cases where danger arises to 
the health of the inhabitants from the insufficiency or unwholesomeness of the existing supply 
of water, and a proper supply can b. got at a reasonable cost, or that a local authority has 
made default in enforcing any provisions of this Act which it is their duty to enforce, the Local 
Government Board, if ... tisfied, after due enquiry, that the authority has heen guilty of the 
alleged default, shall make an order limiting a time for the performance of their duty in the 
matter of such complaint. If such duty is not performed}>y the time limited in the order, 
Such order may be enforced by writ of mandamus, or the Local Government Board may 
appoint some person to perform such duty, and shan by order direct that the expenses of 
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performing the same, together with a ressnnable remuueration to the person appointed for 
superintending such performance, and ';'ounting to a sum specified in the order, together with 
the costs of the proceedings, shall be paid by the authority in default; and any order made 
for the payment of such expenses and costs may he removed into the Court of Queen'. Bench 
and be enforced in the same manner as if the' _e were an order of such CoOft." 

He made these references toeEnWish legislation for the purpose of shQwing 
that there was ample' :English preCedents for the powers proposed to be conferred 
by the present Bill On the Local Government and its officerS. The Government of 
India did not say that the precise powers which were in the present Bill were 
necessary or applioable under all circumstances or in ,all parts of India. .It was 
enough to say that they appeared to be required in the Central. Provinces, and 
he hoped and believed tIlat, in the form. in, which they were given, they wow.d, 
be found to be sufficient. 

, The Hon'ble MIL. GIllllS said·:.-

" At the last meeting of Legislative Cou,ncil at Simla, at which I was; 
wllortunately not able to attend, the Hon.'ble Mr. Plowden made some observa· 
tions on tile policy of this Bill, founded on his experience of thirty years as iii 

member of the Civil !ervice. and, in the' course of his speech on that occasionr 

he alluded to tile fact that he was in Illy-absence the senior representative of 
the Civil Service in the Council. ] am not only the senior member here, but 
with the exception of one member in the Madras Presidenel, I believe I am the 
oldest representative Of the Civil Service in India; and it is in ,that character, 
that I wish to make a few observations 'On the present occ~sion. My' opinion 
of the necessity for looal self·government ~ not an ,opinion recently formed 
or merely formed on the question being brought forwq,rd by your Lordship. 
I have long seen that such a necessity must arise, and that it ,was merely the: 
;na.tural Ojltcome' of that system of education which has been going on under the' 
auspices of the British Government for between forty and fifty YElars. I have 
for many years watched the pwgress, made by the Na.tives of this country to 
rtlnder themselves capable of taking; part in the·Goveriunent, and done my best 
to hasten on that end, whenever 1. had the opportunity, specially by try
ing, and sometimes. with success, to< )ncrease tbe power and independence 
in municipalities a.nd other local bodies in 'Western India. 'Particularly 
I am allude to the- :MunicipaJ.ity, and Port Trust in the City of Bombay.. I am 
sure tliat no true friend of the Natives. of this country ca,n' hold' any' other 
opinion than that it wow.d be for the goca of the empire when the-people' of the 
country iecome fitted to take a more direct part in its governm~t. This,· has 
'to a. cert.n extent been going o~for many years, .by the emDlopient of 80. 

m&Dl N~tivl!8, some in important"b'!lt. the maiorifii in.subownate;.oHicial I!osk-
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tions under Government; but the present movement is of very much greater 
importance than anything that has yet been attempted, for it will enable the 
independent gentry of the country not merely to join the Government in carry
ing on the administration of the. Empire, but in their own individual capacity to 
'Step in and relieve the ordinary Government of much of its work. 

e • 
. " I feel sure that the leading people can, and will, do much to carry out 

the poHcy now proposed, but at the same time I feel equally certain that, the 
success of that policy will depend almost as much' on the District Officers and 
their condu(Jt towards the boards as it will on the boards themselves, It will 
require judicious care and assistance, and not dictation, on the part of the Dis
trict Officers to assist the gentlemen who ,form the boards, especially at the 
commencement, to carry out their onerous duties with success. 

( 

" As regards the powers of control given under the Act, I feel quite sure, 
although no one could be better pleased than myself to avoid such clauses, that 
no real friend of the people could object to such control at the first, because 
its real object is to ensure the success of the Act, which, without it, might, and 
would probably, fail. I feel quite certain, however, that, when it is found that 
the boards can act alone, such control will be reduced, and eventually perhaps 
almost entirely removed. 

"As an example'of what I mean, I would point to large bodies, such as 
some of the larger municipalities of the Bombay Presideney, and especially to 
the Municipal Corporation of the City of Bombay. I have no doubt that, if 
any measure for amending the Acts under which those bodies work were now 
iunder consideration, the control at present insisted on might be considerably 
reduced and modified. 

" I am aware that this is a special Bill for a special province, and, there
fore, I will say nothing as to its details beyond expressing my conviction that the 
great local experience of the Hon'ble Member in charge will have provided for 
all that is possible to ensure success, and I trust most sincerely that it l'ill 
prove a blessing to the province to which it applies. 

"Your Excellency has been congratulated on the passing of this measure 
to-day; I will rest content with congratulating myself that I have had the 
honour and satisfaction of forming one of the Council1J.nd the Government who 
have initiated so far successfully the important J>Olicy of local self-government 
in India." 
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His Excellency THE PREsiDENT said :-

.. I really have nothing to add to the remarks which have been made by 
"previous speakers in the course of this discussioQ.. The Bill before us is, as 
lias been pointed out, a Bill relating to the Centra). Provinces only, andJ conse· 
quently, it is framed in accordbcf1 with the special circumstances which prevail 
in that district. 

"The Government do not put this Bill forward asa model measure which' 
they would recommend to be followed by all the other Local Governments 
throughout the cowitry. It might almost be said that the Central Provin,ces, 
is one of the least advanced districts in India, to which a system of local self·, 
government can be considered to be at all applicable. .It is, therefore, natUral 
that a measure to be applied to a district of that description should be framed 
in a manner which might not be suitable to the circumstances of districts of a 
much more advanced description, and I desire that it should be distinctly under- • 
stood that this Bill relates to the Central Provinces, and the CentraJ. Provinces 
only. It is a measure which we have reason to believe is well suited to the circum
stances and people of those Provinces, but, do~btless, many of the provisions
which find a place in this ,Bill will not be c,?nsidered by the heads. of Local 
Governments in other parts of India either necessary or suitable for the popula
tions under their charge. That being so, there is really very little necessity for 
me to make any remarks upon the detailS of this Bill. They have been ably' 
explained by my Hon'ble friend Mr. Crosthwaite, and commented on with 
his full knowledge of such questions by my Hon'ble and learned friend 
Mr. Ilbe~; and I do not think, therefore, that there are any matters upon which 
any further explanation with respect to the views, intentions and objects _ of 
the Government can be required from me. 

" I will, however, make jllSt one remark upon a 'single point of detail; 
alluded to by my Hon'ble friend who introduced this discussion. He spoke 
of the section of the Bill-selltion 34--which relates to the framing 
6f rules by the Chief Oommissioner, and he said that some persons might think 
that a very wide discretion was left·to the Local Government in respect to the· 
framing of those rules. Now,. it is very important that all· persons who have 
to consider Bills of this description should bear in mind that the provisions 
whl<;h are contained in measures which will form part· of the law of the 
land are hard-and-fast provisions which cannot -be altered without referring' 
again to the Legislature and passing a new .Act. Now. in a .matter of 
this kind" pariiculariy at its commeooement, it is very Undesirable to lay 
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down more hard·and·fast rules than are necessary. What you want is that the' 
system should be elastic; and that you should ascertain by practical 
experiment what modes of self-government are most suited to the require- . 
ments and idiosyncrasies of the people in different parts of the country ,. 
for1 if you tie the hands of the Government, to~ tight by the regulations of 
anyActof the Legisl~ture, that elasticity which is so desirable in order to arrive 
at the system best suited to fulfil the wishes and meet the requirementA of the 
eountry will be altogether lost, and the Government will find itself boundr 

whether the measure is in practice found to be suitable or not, to enforce
the provisions of the law, or else to go through the long and complicated 
process of again referring the matter to the Legislature; But those who, 
are inclined to think that these rules are all too elastic, should bear in .mind 
that we have, in this Bill: in fulfilment of the promise made in the Resolution 
of the Government, issued a short time ago, in respect to rules of this de-

• scription, distinctly laid down that the rules issued under section 34 shall be 
published beforehand' in draft and left for the consideration of the public for a 
eertain period, in ordor that, if any objections are felt to them,. those objections
may be fairly represented to the Local Government. 

" And, certainly, if ever there was II. case in whicli' we may trust im. 
plicitly that the mles ;which will be made-I hope speedily-under the Bill 
I!.bout to become law, will be those best suited to carry out the provisions of 
this measure,in a friendly spirit towards the spread of self·government, it is 
this; because it is due to' Mr. Morris, whose time in. the Central Provinces, I 
regret to think, is drawing to a close, but who nevertheless will have an 
opportunity of making' the rules under' this Bill, that I should !Ily againr 

what I said on the occasion of a previous discussion at Simla, that there is. 
no civil servant in India who has, shown himself, long before this ques
tion was taken up by the present Administration, more deSirous of applying 
largely and wisely the principles of local self-government than Mr. Morris. 
'llhe best thanks of the Government are due to that distinguished public ser. 
vant for this part of his policy, as well as for the ability with which he has so, 
long administered the Cent~al Provinces over which he has been }!laced. and I 
feel the most entire confidence that, in entrusting the initiation of. th; system. 
established by this Bill to,his hands, we are leaving it to one who fully and, 
heartily approves of the. principles of the GGoVernment on. this subiect. as laid.. 
clown in their Resolutions on. local seU·goveroment ... · 

Tho Motion. was put and. agreed. to. 
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EXPLOSIVES BILL. 

, The Hon'ble llR. ILBEBT moved that the Bill to ~te the manufacture, 
keeping, sale, conveyance and importation of explosives be referred to a. Select 
Committee consisting of Lie$napt-General the Hon'ble T. F. Wilt;on, the 
Hon'ble Mr. Hope. the Hon'ble Durga Charan Laha, the Hon'ble Messrs. 
Reynolds and Miller and the Mover. 

The Motion was put and a"ooreed to. 

The Hon'ble MB..ILBEBT also moved tbat the Bill and Statement of Objeets 
and Reasons be published in the IocaJ official· Gazettes in English and in such 
other Janguages as the Local Governments might thinlf fit. • 

The Motion was put and agreed to. 

The Council adjourned to Friday, the 26th January, 1883. 

R. J. CROSTHWAITE, 

..J.ddittooal Secretary to the G()f)emment qf India, 

IJegiBlatifJe Department. 
CALCUTTA; 1 

The 12th jrmuarg, 1889. J 



. . . 
.AlJ8t,.act oj the p,.oceeding8 of the Council of the G()f)et'fU)1' General of Indio, 

aB8embledfor the pU,.p08e of making Law8 and llegulation8 under the 
profJiBionB of the .Act oj Parliament 24 ~ 26 ric., cap. 67. 

The Council met at Government House on 'Friday, the 26th January, -1883. 

PRESENT: 

His Excellency the Viceroy and Governor General of India, K.G., G.M.S.I., • 
G.ll.I.E., p,esil,ing. 

His ;Excellency the Commander-in-Chief, G.C.B., C.I.E. 
The Hon'ble J: Gibbs, C.S.I., C.I.E. 
Major the Hon'ble E. Raring, B.A., C.S.I., C.I.E. 
lieutenant-General ilheHon'ble T. F. Wilson, C.B., C.I.E. 
The.Hon'ble C. P. libert, C.I.E. 
The Hon'ble T. C. Hope, C.S.I., C.I.E. 
The Hon'ble MahAraja Sir JotindraMohan Tagore Bah8.dur, K.C.B.I. 
The Hon'ble C. H. T. Crosthwaite. 
The Hon'ble Raja Siva Prasad, C.S.I. 
The Hon'ble Sayyad Ahmad Khan Bahadur, C.S.I. 
The Hon'ble Durga Charan LaM. 
The Hon'ble H. J. Reynolds. 
The Hon'ble H. S. Thomas. 
The Hon'ble R. Miller. 

• 

INDIAN RAILWAY ACT, 1879, AMENDMENT BILL. 

The Hon'ble MB. ILBERT presented the Report of the Select Committee 
on the Bill to amend the Indian Railway Act, 1879. 

ELEPHANTS PRESERVATION ACT, 1879, AMENDMENT BILL. 

The . Hon'ble MB. GIBBS moved that the Bill to amend the Elephants 
:Preservation Act, 1879, be taken into consideration. 

The Motion was put and agreed to 
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The Hon'ple Mr. GIBBS also .moved that, for the enacting clause of the 
Bill, the following be substituted, namely:-' 

" For section 4. of the said Act the following shall be substituted, namely :_ 

" '4. Every wild elephant captured, and the tusks of every wild elephant killed, by any 
• person no~ licensed ul1Jer this Act, shall be the property of 

to ~!.~ ~ep~=.~~n~t.~h .... peet Government.' " 

He said that, as the Bill was originally drafted, there was some doubt 
attaching to the enacting clause, and it was thought better to make the section 
perfectly clear. In consequence, the clause which he now moved to introduce 
was pro~sed to be substituted for the enacting clause .of the Bill. 

The Motion was put and agreed to. 

The Hon'ble MR. GIBBS alBa moved that the B)ll, as amended. be passed. , . 

The Motion was put and agreed to. 

The Council adjourned to Friday, the 2nd Febrnary 1883. 

CALOUTTA; 1 
The 26th Januarr. 1883. J 

R. J. C}tOSTHW AITE, , 
Additional Secretarg to the Gm;errwnent qf 

India, Legi8latwe IJepartment. 

• 



.J.b81ract of the Proceedings of the Oouncil of the GOfJefflor General of IndiG, 
assembled for the purpose of making Law, and BegrllatiOnJJ under the 
prolliBionJJ of the Act of Parliament 24 ~:25 ric., cap. 67. 

Th~ Council met at Govern~ent·House on Friday, the 2nd FebruarY, 1883. 

PRESENT: 

His Excellency the Vic~roy and Governor General of oInclia, X.G., G.M.Il.I., 
G.lIl.I.E., presiding. 

His Honour the 'Lieutenant-Governor of Bengal, C.S.I., a.I.E. 
His Excellency the Commander-in-Chief, G.C.Do> C.I.E. 
The lIon'ble J. Gibbs, C.S.I., C.I.E. 
Major the Hon'ble E. Baring, R.A., C.S.I., C.I.E. 
Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.I.E. 
The Hon'ble C. P. Ilbert, C.I.E. 
The Hon'ble Sir S. C. Bayley, X.C.S.I.,. C.I.E, 
The Hon'ble T. C. ;JIope, C.S.I., C.I.E. 
The Hon'ble Maharaja Sir Jotindra Mohan Tagore BaMdur, X.C.S.1 
The Hon'ble C. H. T. Crosthwaite. 
The Hon'ble Raja. Siva Prasad, C.S.I. 
The Hon'ble W. W. Hunter,LL.D., C.I.E. 
The Hon'ble Durgli Charan LaM. 
The Hon'ble H. J. Reynolds. 
The Hon'ble H. S. Thomas. 
The Hon'ble G. H. P. Evans. 
The Hon'ble R. Miller. 

CRIMINAL PROCEDURE CODE, 1882, AMENDMENT BILL. 

The Hon'ble MR. ILBERT moved for leave to introduce a Bill to amend the 
Code of Criminal Procedure, 1892, so far as it relates to the exercise of juris
diction. over European British subjects. He said ;-" The effect of the existing 
law on this subject is summed up in a section of the .new. Crinlinal Procedure 
Code (413), which directs that 

,,, No Magistrate, unless he i. a Justice of the 'Peace, and (except in the case of a Presi
deDcy Magistrate) unl ... he is a Magistrate of the first cl .... and an European British subject, 
.hall inquire into or try any charge against an European British subject; 

"'N ow, there is no restriction on the nationality of a Presidency Magistrate.; 
,Natives of India may hold, and have held, that office. The result of the law, 
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therefore, is that, within the limits of the Presidency-towns, jurisdiction over 
. European British subjccts may be 6xercised bY'any person who happens to be a 
. Presidency Magistrate, whether he is a European British subject or not; but 
that, outside these limits, in any part of the Mufas!al,that jurisdiction cannot 
be exercised by any of Her Majcsty's Magistrates, however complete may have 
been his training-however long may have Q,een)1is judicial experience-however 
high may be his rank in the service-unless he happens to be a European British 
subject. . .. . 

" Such is the existing law, and it was settled in this form in the year 1872. 
after a very remarkable debate, which resulted in a very remarkable division. 
The Select Committee on the Bill which afterwards became law as the Criminal 
Procedure Code of 1872 had adopted a rcsolution in which they recorded their 
opinion 'that the jurisdiction of Magistrates and Sessions Judges who are 
Justices of the Peace might with advantage be extended in the case of European 
British subjects.'. It will be observed that there was nothing in the resolution 
which implied th'lt the exercise of this jurisdiction in future was to be confined 
to persons who are themselves European British subjects. Such a limitation was, 
however, inserted in the Bill as finally settled by the Committee; but, when it 
was brought before the Legislative Council, Sir Barrow Ellis (I shall take the 
liberty of referring to him and others by the titles which they now bear) moved 
an amendment which would have had the effect of striking out the limitation. 
It would appear that the limitation to which he objected had in fact been in
troduced in pursuance of some kind of bargain or compromise between members 
of the Committee holding different opinions on the subject. Repeated references 
were made in the course of the debtte to the existence of this compromise. 
Thus, Mr. Chapman, whilst expressing his agreement with much that had fallen 
from Sir Barrow Ellis, said that he felt himself unable to support the amend
ment for the very plain and conclusive reason tbat he, as m.ember of the Select 
Committee, considered himself bound to adhere to the pledge he had given to 
the European community that, under the altered law, an Englishman should 
retain his privilege of being tried by an Englishman. Agitin, Mr. Inglis said 
that he did not intend to go into the question on its merits, as he considered 
that he was bound by the terms of the recommendation which he bad signed 
with other members of the CommIttee· My eminent predecessor, Sir James 
Ste)Jh~n, who was in charge of the Bill, declared in the most emphatic terms 
that he could not undertake to justify on principle the terms of a compro
mise. And Sir J. Strachey, who also supported the proposals, admitted that 
~he provisions Ci)f the Bill represented a compromise which was open to criticism 
'of every kind. The amendment moved by Sir Barrow Ellis was put to the vote, 
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and was lost oli a division by a. J'najority of 7 to o. But the minority on the 
division included the majority of the Executive .council. It_ consisted of the 
then Viceroy, Lord Napier <if Murchistoun. the then Lieutenant-Governor of 
Bengal, Sit G. Campbell, hiB immediate successor, Sir R. Temple, the then 
Commander-in-Chief, Lord Napier of Magdala, and Sir B!lrrow Ellis. Each 
of these distingllished membel'\ of \he Government of India not only voted but 
spoke in support of Sir Barrow Ellis's amendment and against the proposals 
that are embodied in the existing law. And I sllall make no apology for 
quoting today some of the arguments which they used, an'Yome of the opinions 
which they expressed. 

" Sir Barrow Ellis said that, in making the invidious distinction which was 
now proposed, if we excluded any Justices of the Peace from the exercise of 

; certain powers, we were .really casting a stigma. on tho whole educated Native 
population of India: He might also urge that there would be considerable in
convenience in having such a distinction. But he preferred to put it on the 
broad ground that, if you had Native Covenanted Civil Servants, YOll ought not • 
to bar them from exercising the powers of a .civil Servant, among which powers 
is the jurisdiction of a Justice of the Peace over European British: subjects· 
By Act II of 1869 Natives might be appointed Justices of the Peace, and on 
what ~round. he would ask, was it proposed to restrict theu- powers as Justice 
of the Peace? 

"Sir George Campbell-was of Quinion that the Coililcil should adhere-to the 
-decision which had been come to by the passing of Act II of 1889, namely, that 
a Justice of the Peace must be either a European British subject or a Coven
anted Civil Servant. To reopen that question, and to limit the powers that 
might be -exercised by any Justices who were Covenanted Civil Servants, ap
peared to His Honour to be somewhat invidious, and would be, as it were. setting 
themselves against the policy ~itherto pursued. Viewing the matter in that 
light, he should be inclined to vote for the· motion before the .coun.cil. 

"The Commander-in~Chief said that the Native members of the Covenanted 
Civil Service having been to Europe, having become acquainted· with Euro
pean feelings, ideas and customs, and having' qualified themselves to take their 
places with European membels of the Civil Service, His Excellency would 
lrankly accept them as real members of the Covenanted Civil Service, and 
aUo-w them to E'xercise all "the functions which the European members eXer
cised. 

"Lord NApier of Murchistoun said that his vote would be given in conform
ity· with the -opinion w hiclihad been expressed. by the Commander-m~Chief, 
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His Excellency thought that the restriction would embody a stigma on the 
Native community in general. It was equivalent to stating that, under no cir. 
cumstances, as far as the administration of the law was concerned, could tIle 
Native attain to that degree of impartiality and courage which would justify the 
Government it;. reposing in his hands the power of trying Eui.-opean British 
subjects. He thought that by the restriction. we,. i:l effect, said to the European
'You are not to be tried in the lIufassal by the agency by which you are tried 
in the High Courts and in the Courts of the Magistrates in the Presidency-towns, 
with the general approval and sanction of the European and Native communi. 
ties.' It was ~aying, in effect, that the Native who had attained to the position 
of a Sessions Judge was not competent to try a European British subject, but 
that he might try him when he became a Judge of the High Court and sat 
beside a European Judge. His Excellency could not but help thinking that 
therp. was practically no !\,reater disparity in permitting these Native Civil Ser-' 
vants to try a European British subject, than in permitting Native Justices ill 

• the Presidency-towns to try him. There appeared to His Excellency to be no 
such broad distinction whatever between the conditions of society and of 
public opinion in this respect between the Presidency.towns and the Mufassal. 
There were now a great number of public-spirited men and a great deal of 
public spirit all ove:.; the provinces. Communications by rail, the dissemination 
of newspapers both in English and the Vernacular, and a great variety of other 
circumstances had destroyed that distinction which formerly existed between 
the Presidency-towns and the Mufassai. His Excellency did not himself con. 
sider that there was the slightest possibility that, in the rare case of a Civil and 
Sessions Judge trying a European British subject in the Mufassal, there would 
be an abuse of justice. 

" Sir Barrow Ellis said that he desired to add his testimony to the efficiency 
with which Native Magistrates had performed their duties in the Presidency. 
towns, in the administration of justice to both Europeans.and Natives, and he had 
no hesitation in saying that they had performed their duties with as much credit 
and efficiency as the European Magistrates. And, if they had done that, he saw 
no reason why Natives in the position of Covenanted Civil Servants or Sessions 
Judges should not be equally competeht to administer justice to the European 
in the Mufassa!. His Hon'ble friend Mr. Stephen had remarked that in this 
matter we were not to consult the feelings of the Judge, but of those who were 
to be subjected to the jurisdiction. In answer to that, Mr. Ellis would say that 
he saw no reason why that which did not hurt the feelings of Europeans in the 
Presidency-toWns should hurt them in the Mufassal. 

"And. finally, Sir Richard Temple said he thought that the inference 
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was undeniable that, if the Natives were eligible to all the great offices of the 
administration, it seemed improper and unreasonable to say that they should 
not sit as Judges over Europeans in the Mufassal for offences of the trivial 
nature over which it was proposed to give Justices of the Peace cognizance. 

" However, as I have said, these views, though they commended themselves 
to the majority of the Executive Cooncil, did not commend themselves'to the 
majority of the legislature, and the amendment proposed by Sir Barrow Ellis 
was lost. ' 

" It was not to be expected that a decision which avowedly' proceeded on 
the terms of a compromise, and against which such a formidable weight of 
official authority was arrayed, should be accepted as a permanent settlement of 
,the question. It has not been so accepted. Whenever proposals have been 
made for amending the Criminal Procedure Code; the a:ttention of the Govern
ment has been directed to the anomalous position ~ which Native members of 
the Covenanted Civil Service h~ve been left by the-legislation of 1872. In the • 
early part of last, year, Mr. Gupta, a Native member of the Bengal Civil Service, 
submitted to the Lieutenant-Governor of Bengal a note in which he pointed out 
that the existing law, if maintained, would give rise to an invidious distinction; 
and to very practical inconveniences in the case of those Na~ives of the country 
who might expect in course of time to attain to the position of a District 
Magistrate or of a Sessions Judge. I may add that the anomalous nature ot 
the present arrangements could not be better illustrated than by Mr. Gupta's 
own case. He officiated for some time as Presidency' Magistrate here in' 
Calcutta, and, while so officiating, he bad, under the law as it stands, full powers 
over European British subjects, even in comparatively serious cases, and 
exercised those powers to the' satisfaction of the Local Government and the 
public. On his removal to a more responsible appointment in the interior, he 
ceased to be qualified to deal with even the most trivial cases affecting 
Europeans. Mr. Gupta's proposal was that the law should be amended by 
extending the jurisdiction over European British subjects to Natives of this 
country holding the office of a District Magistrate or of a Sessions Judge, and' 
he suggested that the amendment might be made in the Bill which has since 
become law as the Criminal Procedure Code of 1882. However, that Bill had 
then nearly ~eached its final stage, and it was obvious that a question which' 
was of such importance 'and difficulty, and about which it would be impossible' 
to take action without consulting ooth Local Governments and the Secr~tary 
of State, could not with propriety be raised at so late a stage of the discussion 
on the Bill. In this, as in other matters, the Government had, as was pointed 
out last year by my friend Major Baring, to choose between, on the one hand, 

B 
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passing the new Code, with the amendments which had been generally 
accepted,-amendments which were of considerable importance,-or, on the other 
hand, postponing the Code, with all its improvements of form and substance, 
until all possible amendments of the law had been got together and considered. 

"Of these two courses, the Government adopted-and, I think it will be 
generaily agreed, wisely !\dopted- the latter, !aking care, however, to make it 
clear that, whilst re-enacting, for the purpose of consolidation, certain provisions 
of the existing law, they were not to be considered as expressing an opinion 
that these prDvisions might not with advantage be amended. 

" This was Sir Ashley Eden's own view, and accordingly he postponed the 
mbmission of Mr. Gupta's note to the Government of India until the new 
Criminal Procedure Code had become law. But, when he did submit it, he -. 
lccompanied it with a stron~ expression of opinion as to the expediency of alter
ing the law in the direction indicated by Mr. Gupta. He remarked that, as a 
luestion of general policy, it seemed to him right that Covenanted Native 
Jivilians should be empowered to exercise jurisdiction over Europeans as well 
IS over Natives who are brought before them in their capacity as Criminal 
rudges. Now thatNative Covenanted Civilians might shortly be expected 
;0 hold the office of District Magistrate or Sessions Judge, it was also, as a 
natter of administrative convenience, desirable that they should have the 
lOwer to try all cla:;;ses of persons brought before them. Moreover, if 
,his pDwer was not conferred upon Native members of the Civil Service, the 
~nomaly might be presented of a European Joint Magistrate who is subordinate 
0. a Native District Magistrate or Sessions Judge being empowered to try cases 
"hich his immediate superior cannot try. Native Presidency Magistrates within 
;he Presidency-towns exercised the same jurisdiction over Europeans that they 
[0 over Natives, and there seemed to be no sufficient reason why CDvenanted 
~ative Civilians, with the pDsition and training of District Magistrate or 
lessions Judge, should not exercise the same jurisdiction over Europeans as is 
ixercised by other members of the service. 

"FDr these reasons, Sir Ashley Ed~n was of opinion that the time had arrived 
vhen all Native members of the Covenanted Civil Service should be relieved of 
luch restrictions of their powers as are imposed on them by Chapter XXXIII 
If the new CDde Df Criminal PrDcedure, or when at least Native Covenanted 
Jivilians who. have attained the pOSitiDn Df District Magistrate Dr Sessions 
r udge shDuld have entrusted to them full pDwers over all classes. Whether 
&uropean Dr Native, within their jurisdiction. 
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•• Before taking any fuTtheJ: action in the matter, the Government 6f India 
considered it desirable to ascertain the views of Loeal Governments and 
Administrations as to the expediency of the amendments suggested by' Sir 
Ashley Eden; and accordingly they addressed. a circular letter to the several 
Local Governments, inviting a confidential expression of opinion on those sug_ 
gestions. The result was remankable. There was an overwhelming cdnsensus 
of opinion that some change in the law was required, and that the time had 
come for removing the present absolute bar on the investment of Native Magis
trates in the interior with powers oyer European British subjects. As to the 
precise extent to whieh the law should be modified, there was, as might natur
ally be expected, some ilifference of opinion; but it was generally admitted that 
a Native Civilian in the position of a District Magistrate or Sessions Judge 
should have equal powers with his European colleagues, and there was a very 
strong body of opinion that there should be no di~tinction made between 
Native and European members Of the Covenanted Civil Service at any step 
in respect of their judicial powers, provided that they were individually found • 
qualified to exercise. those powers . 

.. U ndel these circumstances, it has become abundantly clear that the ex
isting law cannot be maintained, and the only question which we have to con
sider is not whether the law should be altered, but how it should be altered. 
In approaching this question, there is one consideration of which we must not 
lose sight, and of which it is not likely that we should lose sight, an.d that is, 
that this is a subject with respect to which it is eminently.wmesirable to avoid 
constant tinkering of the law. The settlement arrived at in 1872 inay not 
have been satisfac?tory,-I do not myself think that it was satisfactory,-but. 
such as it was, we should not be justified in reopening this difficult question 
unless we saw our way to a solution which should be, I will not say final-for 
nothing in legislation is absolutely final-but which should contain in itself the 
elements of stability and durability. Can we find any such solution? If we 
look the question fairly in the face,and endeavour to realise distinctly the object at 
which we ought to aim and the facts with which we have to deal. I thillk that 
we can. As to the object at which we ought to aim, there will be no difference 
of opinion. It is simply the effectual and impartial administration of justice. 
And as to the facts with which we have to deal, no one who has studied the 

statistics and reports of the cases involving charges against European British 
subjects can fail to be struck with two things-first, that, as compared with the 
gteat mass of ordinarY criminal business, they are exceptionally rare, and 
secondly. that they are exceptionally troublesome and difficult. To what con_ 
clusion do these two. peculiarities point P They·appear to me to show that, in 
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the interest!' of the effectual and impartial administration of justice, it is not 
necessary, and that, in the same interests, it is not desirable, to clothe all Magis
trates indiscriminately with the power of dealing with these cases. As we are 
justified in excluding from the jurisdiction of inferior Magistrates as such the 
cognizance of the graver classes of offences, so we should be justified 
in excluding from their jurisdiction the (cogllizance of a class of offences 
the trial of which, from the circumstances under which they are ordi
narily committed, presents features of exceptional difficulty. It involves 
no disrespect to the magisterial or judicial office to say that an officer who may 
be fully competent to dispose of a common case of theft or assault may not be 
competent to dispose of a class of cases which, as will be admitted by all im
partial persons, are apt to put an exceptionally severe strain on the judicial 
qualities of tact, judgIll:ent, patience and impartiality. We are, therefore, I 
conceive, fully justified, on principles of general applicability, in confining the 
jurisdiction exercisable in this particular class of cases to a specified class of 
Magistrates; and the further question which we have to determine is, how this 
class is to be defined. My answer is, that the line ought to be drawn with 
reference to the presumable fitness of the Magistrate, and with reference to 
"that alone, and that we ought not to base any difference which we may think 
fit to make between particular claFses of Magistrates on race distinctions, which 
are as invidious as they are unnecessary . . -

.. These are the principles by which we have been guided in framing the 
proposals which I am now asking leave to lay before the Council. We are of 
opinion that the time has come when the settlement which was arrived at in 
1872 may with safety, and ought in justice, to be reconsidered; we are of opi
nion that, if this question is re-opened, it ought to be settled on a permanent 
and Stable foundation; and, finally, we are of opinion that no change in the law 
can be satisfactory or stable which fails to remove at once and completely from 
the Code every judicial disqualification which is based merely on race distinc
tions . 

.. Accordingly, we pro..pose to amend the law, first, by repealing the words 
which confine the exercise of jW'isdilltion over British subjects to persons who 
are European British' subjects themselves; secondly, by declaring that every 
District Magistrate and Sessions Judge shall be. by virtue of his office, a Justice 
of the Peace, and, as such, capable of exercising jurisdiction over European 
British subjects; and thirdly, by empowering Local Governments to invest 
with the office of Justice of the Peace, and consequently with jurisdiction over 
"European British subjects, any person who, being either 

(a) a member of the Covenanted Civil Service, 
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(b) a member of the Native Civil Service constituted under the statutory 
rules, 

(c) an Assistant Commissioner in a non-regulation province, or 

(d) a Cantonment Magistrate, 
• • 

is for the time being invested with the powers of a Magistrate of the first class, 
and is, in the opinion of the Lieutenant-Governor, fit to be entrusted with those 
further powers. We propose to make no distinction in the law between 
European and Native officers. We consider that the care exercis.ed in the selec. 
tion of officers for the Covenanted Service, both in Regulation and Non-Regu
lation Provinces, together with the subsequent training that they receive, war
rants our amending the law in the manner proposed. As a fact, no officer 
would be eligible until he had passed all the departmental examinations and 
been in training long enough to show the superior authorities whether he would 
be likely to use any powers conferred on him with proper discretion. These • 
proposals will Ilompletely remove from the law all distinctions based on the race 
of the Judge. The limitations remaining on the jurisdiction of particular 
classes of Magistrates will be based, not on any difference of race, but simply 
on differences of training and experience. 

"These, then,' are our proposals. I repeat that, in making them, the only 
object which we have in view is to provide for the impartial and llffectual ad
ministration of justice. It is. by that test that we desire our proposals to be 
tried. If they are tried by that test, I am not without a confident hope that 
they will commend themselves both to the European and to thl! Asiatic sub
jects of Her Majesty as reasonable and just." 

The Hon'ble MR. EVANS said that he was not well acquainted with the 
rules of !lcbate in the Council, but wished to know whether the principle 
of this measure should be debated on this occasion, when leave was asked to 
introduce a Bill, or wh~ther the measure should be debated at a later stage. 
Most of the non-offidal members of the Council were in the same position as 
himself, and had heard today, for the first time, what the proposed measure 
was. It was, 'no doubt, one which had been often debated and was a vexed 
question. As had been pointed out, it w/!,Ssettled by a compromise in 1872, 
and MR. EVANS would also point out that there was nothing which was more 
dear to any man, and more especially to an Englishman, than his liberty, and 
nothing which he was more jealous of than any change in the tribunal which 
could deprive him of that liberty in a moment. ~e might also point out that, 
when an Englishman came into a tropical country, a sentence of imprisonment 

c 
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on him in certain seasons and places meant almost certain death. He did not 
propose now to discuss the principles of the settlement which it was now pro
posed to come to. He thought that the able speech in which it was introduced 
and the grave matters which were set forth in it deserved full consideration, 
and he did not think he would be justified in propounding any views of his own 
on the Ilubject at once. But time should h~ginn to the non-official community, 
considering that the question of the tribunal was one of the greatest importance
far greater than any question concerning the law of property and other sllch 
matters. Under these circumstances, he would ask His Lordsbip if he con
sidered it was.convenient to debate the principle of the Bill on the motion for 
leave to introduce it, then that the motion should be postponed so as to give 
time to the non-official English community in India, which was scattered far 
and wide in the valious provinces, to make their voices heard, or, at any rate, 
that it should be postponed today, as he felt he could not give filII consideration 
to it that day. 

His Exeellency THE PRESIDENT said :-" Nobody is pledged in the smallest 
degree by the introduction of this or any other Bill, and it would be obviously 
very unfair that Hon'ble Members of Council should be called upon to express 

. an opinion on the plinciple of a Bill which they have not seen. Nothing 
could be more lucid than the statement made by my hon'ble and learned fliend 
who proposes to intr04uce the Bill, but, until the Bill itself is in the hands of the 
public, it would be unfair both to them and to the Government that any 
opinion should be expressed upon it, or that any discussion should tak~ place 
upon the measure in this Council . 

. " No one knows better than my hon'hle and learned fliend Mr. Evans how 
difficult it is to understand a Bill, even with the clearest explanations of its 
provisions, until you have the Bill itself before you; and the public are some
times perhaps a little too much inclined to cliticise by anticipation measures of 
which they know nothing and have seen nothing; and I myself should not be 
in the smallest degree inclined to give any sort of encouragement to a procedure 
which, as I have said, is unfair bot,h to the Government and to the public. 

I 

"I need not, I am sure, say that the Government has no desire to push this 
matter forward without giving full time for its consideration. -

"The proper occasion, I think, for discussing the principle of the Bill will 
be on its reference to a Select Committee. 

"I look upon that stagE' of the procedure as standing in the place of what 
is called 'the second reading' in Parliament at home. In the House of Lords, 
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a. Bill is often brought in and put on the table without saying a word; in the 
House of Commons, this is not the· case, but the occasions on which dis~ussions 
arise on the introduction of a Bill are rare, and debate on the principle of the 
measure takes place on the second reading. 

"What I would, therefore. suggest would be that leave should now ~e given 
to bring in this Bill; that it should be brought in at the next meeting of the 
Council, and then published; and that due time should be given, before the 
motion is made for its reference to a Select Committee, in order to enable Mem
bers of Council to consider it when they receive it in print, and to be prepared 
to discuss it fully after they have acquired a perfect knowledge of its provisIons." 

MA.ll.A.RAJA SIR JOdNDRA. MOH.A.N TA.GORE having asked permission to 
address the Council on the subject of the Bill, His Excellency the President 
remarked:-

"Although, according to strict rule, the Maharaja has lost his turn for • 
speaking, I am sure that tills Council would wish me to give him leave to ad
dress them. And, in doing so, I should like to take the opportunity of expressing 
the great regret I feel that this, I believe, is the last occasion on which we shall 
have tbe presence in the Council of our hon'ble colleague Maharaja Sir 
Jotindra Mohan Tagore. During the long period of his service in the Legis
lative Council, the Maharaja has distinguished. himsel'f by his fairness, his 
enlightened views and his remarkable courtesy towards all the Members of 

( , this Council. 

"The Government of India have derived very great advantage from the 
presence of my hon'ble friend in the Council; and it is a source of deep regret to 
me that the fair rule of giving a chance to' others to taka their place in this 
Council, and, therefore, of not unduly prolonging the presence in it of a.ny one 
particular mcmber, added to the MaMraja's own desire to be relieved of duties 
which clash with his other engagements, have necessitated his retirement, and 
occ'l.sioned the great loss to the Conncil. which must result from. his absence 
from it:' 

The Hon'ble MAHARAJA SIR J OTiNDRA. MOHA.N TA.GORE said :-" My Lord, 
I h!l.ve listened with great interest to what hall been said by my hon'ble and learned 
colleague opposite, and, as this may be the last occasion, as Your Lordship has 
observed, on which I shall have the honour of addressing this Council, I beg leave 
to take this opportunity of offering,. on behalf of my countrymen, their grateful 
thanks to Your Excellency for redeeming the promise, which. was held out to 
them during the·last session of the Council, to amend that portion of the Criminal 
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Procedure Code which relates to·the trial of British-born subjects. Although it 
is impossible to say anything with regard to the details of the Bill before it is in
troduced, the very fact that something will be done now to remove the anomaly 
which has been a source of standing complaint with my countrymen from a very 
long tiIll;e is in itself a matter fot congratulation. Knowing the broad and states
man-like views which have always characteri§ed Your Lordship's government, we 
have every reason to hope that legislation in this direction will be of a piece with 
those other great measures of reform,-among which I may name the repeal of the 
Vernacular Press Act, and the Act which, for the first time, has introduced the 
principle of self-government in this country,-which we feel sure will mark 
Your Lordship's administration as an epoch in the annals of British India; and 
I am free to confess, my Lord, that, on this closing day of my humble career in 
this Council, I feel an honest pride that I have had the good fortune to occupy 
a seat here while these great measures bave been either passed or initiated under 

• the auspices of Your Excellency's liberal government. 

" And I take this opportunity, my Lord, to tender my own most hearty and 
grateful thanks for the very kind manner in which Your Excellency has been 
pleased to speak of my humble services in this Council." . 

The Motion was put and agreed to. 

UNIVERSITIES DEGREES BILL. 

The Hon'ble MR. GIBBS introduced the Bill to authorize the Universities 
of Calcutta, Madras and Bombay to grant certain honorary degrees, arid moved 
that it be circulated for the purpose of eliciting opinion thereon. 

He said the short history of the measure was this. In the Bill which be
came law a short time ago for the establishment of the University in the 
Pimj6.b, permission was given to that University to confer certain honorary 
degrees. It would also be in the recollection of the Council that an Act 
conferring power on the University of Calcutta to grant honorary degrees gener. 
ally was passed in 1875 very hur~iedly through the Council, to confer the 
honorary degree of Doctor of Laws on His Royal Highness the Prince of WalOE. 
Under that Act the University also; some short time afterwards, conferred a 
similar distinction on three eminent scholars, two of whom were Natives, 
namely; Rajendral6.1 Mitter, K. M. Banerji and Monier Williams. Some time 
after, the Secretary of State addressed a despatch to Government, asking them 
to abstain from conferring these honorary degrees. It seems, however, to the 
Government of India that the time'has now arrived when the Universities in 
this country have attained to a status and position which would warrant this 
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power being exercised by them ... and the Calcutta University, on being unoffi
cially consulted, was of opinion that the measure which the Government pro
posed to introduce was one worthy of acceptance. It would repeal the Act of 
1875 and limit honorary degrees being conferred by the University of Calcutta, 
as well as by other Universities, to that of Doctor of Laws, which was generally 
the honorary degree conferred ~ the oldeiUniversities of Oxford, Cambridge 
and Dublin; and, in accordance, he had 'now to introduce the-Bill, leave to do 
which was obtained in Simla, to grant this power to the Universities of 
Calcutta, Madras and Bombay, the two latter of which did not hitherto possess 
it. 

T~e Motion was put and agreecl to. 

The Hon'ble MR, GIBBS also moved that the Bill and Statement of Objects 
and Reasons be published in the Fort St. George Gazette, the Bombay Govern
ment Gazette and the OalC'Utia Gazette in English and in such other languages • 
as the Local Governments might think fit. 

The Motion was put and agreed to. 

LITTLE, COCOS AND PREP ARIS ISLANDS LAWS BILL. 

The Hon'ble MR. ILBERT moved for leave to introduce a Bill to amend the 
law in force in tbe Little Cocos Island and' Pl'eparis island. He said that 
these two islands, as members of the Council might be aware, lay to the north of 
the .Andaman group, between that group and tbe projection of land which was 
formed by the mouths of the Irrawaddy. The Little Cocos Island used to form 
a portion of the territories administered by the Chief Commissioner of the 
.Andamans and the Nicobars, and, as such, was a portion of the scheduled dis
tricts contained in the Scheduled Districts Act. For administrative purposes, 
it was thought advisable a short time ago to transfer the Island to theadminis
tration of the Chief Commissioner of British Burma, and to attach it to the 
District of Hanthawaddy, in British Burma. It was considered necessary to 
withdraw the Little Cocos Island from the operation of the Scheduled Districts 
Act, and to make the law the same as in that portion of British Burma. 
These objects would be effected by the present Bill, and it would take effect 
retrospectively from the date from which they were transferred to the 
administration of the Chief Commissioner of British Burma. But, con-, 
sidering the nature of the population of the Islands, he did not think that a 
retrospective measure would involve any serious risk of interfering with vested 
rights. He had turned for information on this subject to a copy of the Gazet
teer of Dr. Hunter, from which higb authority he learnt that the inhabitants of 

D • 
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Little Cocos, at the date when the Gazetteer was published, consisted of a few 
wild pigs and a good many birds. But he had just been informed by His Excel· 
lency the Commander-In-Chief that there were also a lighthouse-keeper and 
eleven chaprasls. 

The Motion was put and agreed to. 

NIZ.A.~1AT ACT REPEAL HILL. 

The Hon'ble MR. ILBERT also presented the Report of the Select Committee 
on the Bill to·repeal Act XXVII of 1854. 

AGRICULTURAL LOANS lULl... 

The Hon'ble MR. CROSTHWAITE moved that the non'ble Raja Siva 
Prasad and the Hon'ble Mr. Thomas be added to the Select Committee 'on the 
Bill to consolidate and amend the law relating to loans of money for agl'icul-

• tural improvements. 

The Motion was put and agreed to. 

The Council adjourned to Friday, the' 9th February, 1883. 

CALCUTTA; 1 
The 2nd February, 1883. ) 

R. J. CROSTHWAITE, 

.tJ.dditional Secretary to the Government qf India, 
LegiliZative Department. . 
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The Council,metat Gove~~~ oJI~u~,~!l)!):i~I!-Yl.the ~~ 1<)~ruary, 1883. 

0'0 '"PRF;SENT: 

His Excelle,ncy 'th~ V~ce~oY. ~4 Governor Gene~alo of .~~dial !.G:! ~.lII"s.x;, 
G.M.I.E" presiding. 

His Honour the Lieutenant~Governor of Bengal, C.B.I., C.I.E. 
His Excellency the Commander-in-Chief, G.C.B., C.I.E ..... 
Th~. I{oJl~leJ,. Gibps, <;.B.I:., C,I.E. 

. . M!l-j,or: th,e)Io,n':ble.~, Barin& ",~", C.S.I" C,I.E. \ 
.. .l-ieuteqan1r..G611efa~ ~e ~Ql;l'Ql~ T. F" :Wpsol\,. C!B"C~.E. 

The Hon'ble C. P. 'I).~rt, qE. 
The Hon'ble Sir S. C. Bayley, x.c.E\.I,.,.~c.I.E . 
. T.heJJpll'ple, C. ~.I T .. .cro~1ihwaite. 

," 'rhe. Hop.'b.le .Raj.a S\vll- ~l'll:sad, C.S.I . 
. . 'l;:he,;a;o~'ble~W:. :w,.:;S;un~f,. LX"D/, C.~.E. 

The Hon'ble Durga Charan Laha. 
The Hon'ble H. J. Reynolds. 
The Hon'bleJ.L St. Th~m~. 
The Hon'ble G.H. P. Evans. 
The HoD'bleR.:Miller. 
T~ .lJpn'bl~ KJ;isf.9, :Qas ~l,\ ~ai. ,~~hll4~, ,CJ.E. 

NEW MEMBER. ( 

The Hon'ble Kristo Das p'al, Rai Bahadur, took his seat as an Additional 
Member. . 

NIZAMAT ACT REPEAL BILL. 

The Hon'ble MR. lLBERT moved that the Report of the Select Committee 
on the Bill to repeal Act XXVII pf 1854 be taken into consideration. He 
said that the object of the Bill was to repeal formally an Act which, in conse- . 
quence of arrangements recently' made with the Nawab Nazim of Bengal, had 
become unworkable. The Bill was appl,'oved by the Local Government; it had 
been duly publjshed ill the caicu.t.ta and Bengali Gazettes, and the Council 

• 
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had received no objections or suggestions for amendment. Under these cir
cumstances, the Committee recommended that the Bill be passed in the form 
in which it was introduced. 

The Motion was put and agreed to. 
The Hon'ble MR. lLBERT also moved that the Bill be passed. 
The Motion was put and agreed to. 

CRIMINAL PROCEDURE CODE, 1882, AMENDMENT BILL. 
The Hon'ble MR. lLBERT also introduced the Bill to amend the Code of 

Criminal Procedure, 1882, so far as it relates to the exercise of jurisdiction 
over European British subjects. He said that the step which he was then 
taking was purely formal.' He would not invite the Council to discuss 'the 
principle of the Bill untinull time had been given for its consideration by 
the outside public. 

LITTLE COCOS AND PREP ARIS ISLANDS LAWS BILL. 

The Hon'ble MR. lLBERT also introduced the Bill 'to ,amend the law in 
force in the Little Cocos 'Island and Preparis Island,· and moved that it be 
circulated for the purpose of eliciting opinion thereon. 

The Motion was put and agreed to. 
The Hon'ble MR. lLBERT also moved that the Bill and Statement of 

Objects and Reasons. be published in the British Burma Gazette and the 
Andaman and Nicobar Gazette in English, and in such other languages as 
the Local Governments might think fit. 

The Motion was put and agreed to. 
The Council adjourned to Friday, the 16th February, 1883. 

R. J. CROSTHWAITE, 
Additional Secretary to the GO'Dernment 0/ India, 

CALCUTTA; } 
The ~th February, 1883. 

Legislati'De Department. 
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• 
The Council met at Government House on Friday, the 16th February, 1883. 

PRESENT: 

His Excellency the Viceroy and Governor General of India, X.G., G.Y.S.I., 
G.Y.I.E., presiding. 

His Honour the Lieutenant-Governor of Bengal, C.S.I., C.I.E. 

His Excellency the Commander-in-Chief, G.C.B., C.I.E. 

The Hon'ble J. Gibbs, C.S.I., C.I.E. 

:Major the Hon'ble E. Baring, It.A., C.S.I., C.I.E. 

'Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.I.E. 

The Hon'ble C. P. Ilbert, C.I.E. 

The Hon'ble T. C. Hope, C.S.I." C.I.E. 

The Hon'ble C. H. T. Crosthwaite. 
The Hon'ble Raja Siva Prasad, C.S.I. 

The Hon'ble W. W. Hunter, LL.D., C.I.E. 

The Hon'ble Sayyad Ahmad Khan Bahhdur, C.S.I. 

The HOIi'bie H. J. Reynolds. 
The Hon'ble H. S. Thomas. 
The Hon'ble .R. Miller. 
The Hon'ble Kristo Das Pal, Rai Babadur, C.I.E • 

.INDIAN RAILWAY ACT, 1879, AMENDMENT BILL. 

The Hon'ble MB.. ILBERT ;moved that the Report of the Select Committee 
on the Bill to amend the Indian Railway Act, 1879, be taken into con
sideration., 

He said that the object of the Bill was to make two or three minor amend
ments in the Indian P..ailway Act of 1879. The Bill as originally introduced 
was confined to three points :-first, the sanction required for the first opening 

,of a railway or part of a railway for the public conveyance of passengers; 
secondly, the inspection of the railway which had been opened; and thirdly, the 
powers of Rail way Authorities to impose fines on their servants. Since the Bill 
was circulated, several valuable suggestions had been made as to further points 
in which the Act tnight be amended. However, the Committee thought that, as 
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the extension of railways in this country would probably necessitate before long 
a general revision of the Act and the preparation of a Bill to meet the growing 
wants of the country, it would be expedient to confine themselves to matters 
with which the Bill before them was concerned, and to leave suggestions on 
other points to be considered when the whole law relating to Indian railways 
was dealt with, Accordingly, the Committee had made only such amendments 
in the'Bill as they deemed necessary or dl!l>irable in order to give better eff~t 
to the present intentions of the legislature. These amendments were briefly as 
follows ;- --

(1) The. Committee had enabled the Governor General in Council to ap
point officers, either by name or by virtue of their office, to be inspeciing officers 
under the Act. 

They had drawn section 5 B so as to render it unnecessary for the Governor 
General in Council specially to appoint an officer to inspect any particular rail
way; and, as it might, in some cases, be desirable that sanction should· be ob
tained at once to the opening of a railway, and that the inspecting officer's 
report should be communicated by telegraph, they had omitted the provision 
requiring that officer's report to be in writing. 

(2) They had given the Governor General in Council power to confer, in 
any particular case or class of case~, on the inspecting officer the power to sanc
tion the opening of arrailway or portion of a railway. As the Bill was drafted, 
this power had to be conferred in each particular case, and they considered that 
it would be more convenient to enable a general power to be conferred on the 
inspecting officer for dealing with any particular class of cases, such as minor 
additions to, or extensions of, a railway .. 

(3) They had reserved to the Governor General in Council a power to 
review any sanction given by an inspecting officer, and to cancel or modify it. 

(4) To meet a case when it was desirable to sanction the opening of a line 
subject to c<!nditions which were to be complied with by a Railway Adminis
tration-, they had expressly declared that the sanction might be absolute or sub
ject to conditions. They had accordingly provided that, when a conditional 
sanction was granted for the opening of a railway and the conditions were not 
complied with, the sanction should at once be deemed to be void, and that the 
railway should not be used until sanction was again obtained. 

(5) To provide for the case where, after sanction had been given for the 
opening of a railway, an alteration was made in it by the Administration, they 
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had. prohibited the use of any portion of a railway 80 altered as to interfere 
with the safety of passengers, until formal sanction had been obtained for the 
opening of the portion for the public conveyance of passengers. 

(6) They had conferred upon officers appointed to· inspect railways the 
additional power of inspecting tIle rolling-stock m;ed on a railway. 

The Committee had made no alteration in the section of the Bill which 
related to the powers of Railway Authorities to :line their servants. The effect 
of that section, as it was originally drawn and as it now stood, would be to give 
Railway' Authorities in India the same powers with respect to the infliction and 
recovery of such :lines ali was given to Railway Companies in England by English 
legislation. 

The Motion was put and agreed'to. 

The Hon'ble MR. lLBERT also moved that the BilI, as amended, be passed. 

The Motion was put and agreed to. 

MERCHANT SHIPPING BILL. 

The Hon'ble MR. ILBERT also presented the further Report of the Select 
Com~ittee on the Bill to amend the law relating to Merchant Shipping. lIe 
~~ . 

.. I should like to take this opportunity of explaining the reasons which 
have induced the Committee to make a considerable change •. not in the sub
stance, but ill the form of the Bill. . 

"The Bill, as originally introduced, repealed and re-enacted, with certain 
amendments, two of the later Indian Merchant Shipping Acts, Act IV of 
1875 and Act XIII of 1878. 

"When the Bill _ was before the Select Committee, it was decided that it 
would be advisable, for the convenience of persons connected with Merchant 
Shipping, to make the Bill more of a consolidating measure, and accordingly it 
was expanded into Bill No. II, which repealed and re-enacted not only Act IV 
of 1875 and Act XIII of 1878, but also the unrepealed portions of Act I of 
1859 (the principal Indian Merchant Shipping Act). Act 'XIII of 1876, 
and Act VII of 1880,chapter III; Bill No. I consisted of 31 sections:. Bill 
No. II consisted of 157 sections, and was in appearance, though not in rr.ality, 
a somewhat formidable measure. Now I fully admit the great practical con:
venience of being able to find the whole of the Statute Law on a given subject 
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within the four corriers of a single Act, and accordingly I think that the rule 
which we have adopted in India of repealing old law and re-enacting it with 
the necessary amendments, instead of passing a series of amending Bills, is a 
sound general rule to follow. Itis a rule which cannot, under ordinary circum
stances, be followed in England, for reasons which anyone who is acquainted 
with 1]nglish Parliamentary procedure will readily appreciate. But those 
reasons do not apply out here, apd, as I hive shld, it is a useful generall1lle to 
observe. 

"On the other hand, there is another sound general rule which has to be 
borne i~ min~, and that is, that in subjects like Merchant Shipping it is desirable. 
to make the Indian Statute Law correspond as closely as possible to the Engli-h 
Statute Law. I t is very inconvenient for a merchant or a seaman to find him
self under one shipping law in London and under a totally different shipping 
law at Calcutta. Accordingly in dealing with those branches of Merchant 
Shipping Law which are not regulated by Act of Parliament, and with respect 
to which we have power to legislate for ourselves, we have always taken care 
that our legislation shall conform as closely as circumstances will admit to 
Imperial legislation, an.d whenever any important amendment of the law has 
been made in England, we have usually followed suit at no distant interval 
out here. 

" But if we were to pass the consolidating Bill which was prepared last 
year, we should not ·be bringing our Indian Merchant Shipping Law into har
mony with English Merchant Shipping Law. On the contrary we should be 
enacting for Indian ports .certain provisions which have been repealed as to, 
and are no longer in force in, English ports. The provisions to which I refer 
are contained in Act I of 1859, and relate.to the subjects of advance .notes, of 
arrest without warrant, and of imprisonment for desertion. 

"These sections were copied from corresponding enactments in the English 
law. But those corresponding enactments, 01' as much as remained of them, 
were deliberately repealed in 1880 by.the English Parliament by an Act which 
extends only to the United Kingdom and leaves the Indian law untouched. 
·So that if we enacted them here, welShould be departing from instead of follow
ing the English law. And although it is perfectly true that when in the 
'process 9f co~olidation were-enact anyparlicular enactment, merely for the 
purpose of simplifying .the form of the law, we are not to be ~en as expressin~ 
any opinipn ~ our legislative capacity as to the intrinsic merits of that enact
ment; yet I think it might be urged with some show of reason that, having 
regard to the obvious desirability of making the English and the Indian Mer-
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chant Shipping Acts harmonious, we ought not to re-enact for India what bas 
been repealed for England without justifying the difference which we should 
be thus maintaining between the laws of the two countries. _ Whether the alter
ations recently' made in the English Merchant Shipping Law as to desertion 
are or are not beneficial, and whether similar alterations ought not to be made in 
the Indian law, are questions on which I shall be fully prepared to express 
my opinion when the time for discU'!;sing them arrives; but until that ti~e does 
arrive, Itb,ink we had better avoid any form of legislation which would afford 
an opporttmity for raising these difficult questions. Accordingly, we have 
thought it more prudent to steer quite clear of these delicate topics by cut
ting down our Bill ,to its original form of an amending Bill. 

"There are two further considerations which reconcile me to the abandon
ment of last year's project of consolidation. The first is, that I shall probably 
have, before the end of the present winter session, to propose some further 
amendm~ntsof the Merchant Shipping Law, so that our consolidating Act , 
would be swiftly followed by an amenqing appendix. The second is, that the 
consolidation which would have been effected, if the BiU had become law in last 
year's form, would have been a very incomplete-I might almost say illusory
consolidation of the existing Merchant Shipping Law. It would only have 
consolidated so much of that law as is contained in the Indian Statute-book: it 
could Dot have comprised any part of the English Merchant Shipping Acts. But 
the Indidn Merchant Shipping Law is a mere fringe on the English Merchant 
Shipping Law, much as under' the old system in England the rUles of equity 
were a fringe on the rules of common law, and'the scattered enactments which 
make up this fringe are hardly intelligible without a reference to the still 
more numerous and scattered enactments which make up the body of the 
garment. 

" However, as I said before, I fully admit the inconvenience of having to 
sparch for' the law up and down a large number of Acts; and although we do 
not at present see our way to removing this-inconvenience by cOD!;olidation, yet 
I think we may find a practical, even if it be a temporary, remedy for it by 
bringing togetler in the form of a digest the various p,nactments, whether con
tained in the English or in the Indian.Statute Book, which make up the slim 
total of the Indian Merchant Shipping Law. I hope th~t we may with the 
help of the Legislative Department be able to prepare. some sucb digest as this 
before the end of the current year" which is· the date at which we propose 
that this new Bill should come into force." 
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BENGAL PILOTS BILL. 

The Hon'ble MR. ILBERT also presented the Report of the Select Com
mittee on the Bill to give power to arrest persons whose evidence is needed 
under Act XlI of 1859. 

RULES OF BVSI~ESS. 

-The Hon'ble MR. LLBERT also moved that the following amendments be 
made in the Rules fo1' the conduct of the legislative business of the.Council of 
the Governor General, namely:- . 

(1) That after Rule 17 the following be inserted, namely:-

" 17 A. Tbe Council may, at a.ny time after leave to introduce a Bill has been granted, 
direct that the Bill be published in such manner as the Council tbinks fit." 

(2) That in the fourth paragraph of the 24th Rule the word co Itnd" pe 
omitted, and that the following be added to that paragraph, namely:-

"and the date on which ~he publication has taken place, or, where publication in more than 
one Gazette or in more than one language i" ordered, the date on which the publication in each 
such Gazette and each such language has taken place." 

(3) That to the 24th Rule the-following paragraphs be added, namely:-

"When the Committee recommend the republication of a Bill which was originally ordered 
by these Rules or by the Council to be publi.hed in more than oue Gazette or in more than one 
language, they shall, in the absence of anything to the contrary in tbeir report, be taken to 
recommend that the Bill be republished in every such Gazette and every such language. 

" If the Committee are of opinion that it is unnecessary to republish tbe Bill in any such 
Gazette or in auy such language, they shall, in their report, state the grounds of their 
opinion." 

(4) That after the 29th Rule the following be inserted, namely:-

"29A. Notwitbstandinganything in the foregoing Rules, it sball be in tbe discretion 
of tbe President, wben a motion tbat a Bill be taken into consideration bas been carried, to 
submit the Bill, or any part of tbe Bill, to th~ Council section by section. When this procedure 
is adopted, the P"eside"t sbaH caH each section separately, Bod, when the I1mendments relating 
to it bave been qealt with, sh"ll put the question 'that this section, or (as the case may be) 
this section as amended, stand part of tbe Bil1.'" 

He said that the object of the first amendment was to supply what ap
peared to be an omission in the rules. Under the rules as they stood, there was 
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no provision made f~r the PUlllication of 8. Bill, for the introduction of which leave 
had been asked, until a motion h"ld been made, after the introduction of the 
Bill, that it be referred to a Select Committee, taken into consideration or cir. 
culated for opinion. As the principle of the Bill might be discussed when any 
such motion was made, it was considered desirable that th~ Council should be 
t'nabled to have the Bill published as soon as leave to introduce it was granted, 
so that the public might have an opportunity of giving their opinions as to its 
provisions, and members of Council might be in a better position to dis. 
cuss its principle and provisions. when the time for discussion arrived. 
With respect to the last three of the amendments, he had on a previous 
occasion ·explained pretty fully the I'easons which induced the Govern. 
ment to propose them, and the objects aimed at by each of them, and 
he did not think it necessary that he should recapitulate to-day what he 
had said before. These amendments had: been for some time before the public, 
they appeared to have received . general approval, and· he had not received 
any suggestions for their modi.6.cation. Under these circumstances, all that 
was necessary was that he should formally move that they be taken into con. 
8ide~ation and the rules be passed. 

His Excellency THE PRESIDENT said :-" Before I put the amendment I 
should like to point out that the present arrangement is rather more anomalous 
even than my hon'ble and learned friend has stated. it to be; because, under 
Rule 22 of the existing Rules, 'the Governor· General, if he see fit, may 
order ~h!l publication of a Bill, together with the Statement of Objects and 
Reasons which accompanies it, in such Gazettes and languages as he thinks 
necessary, although no motion has been made for leave to introduce the Bill.' 
So that you can publish a Bill before introducing ·it, but you cannot publi~h it, 
under the Rules, immediately after leave is given to introduce it, but must wait 
until it has actually been introduced. I think that .sufficiently shows that it is 
by an accidental omission in the Rules that such an anomaly exists,. and that 
it is quite right that it should be remond." 

The first. amendment was put and agreed to . 

. The second and third amendments were also put and .agreed to. 

. The Hon'ble KRISTODAs P AI. said :-" My Lord, before the last amend. 
·ment is put to. the Tote, I wish, with Your Lordship's ·permission, to make a few 
general remarks. In the first plaee, I desire to express my· high appreciation 
of the enlightened and liberal spirit in which changes in the Rules of Busiriess 
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of this Council have been proposed to-day. The primary object of tbese changEs, 
as the hon'ble and learned Member has explained, is to afford the public a bet. 
ter and fuller opportunity to discuss the IDE'aSUres laid before this hon'ble Coun. 
cil. I will not go over the grounds which have been already traversed by the 
hon'ble and learned member in proposing the changes in question, but I submit 
that the public fe~l deeply grateful to Your Excellency's Government for the 
steps that are being taken to give a wide. puplicity to legislative measures, to 
enlist the co-operation of the Pr('ss in their discussion, to educate and strengthen 
public opinion, and thus to legi~late in the broad light of day. 

"While upon this subject I venture to invite the attention ot Your Excel. 
lency and of the hon'ble Council to some points connected with the Rules of 
Business of this Council. Rule 9 provides that, after a motion is made, the 
debate shan be opened by the junior member, who shall Qe followed by the 
other members in consecutive order. Although I am the youngest member of 
this hon'ble Council, and have had no experience of the working of its rules, 
still it strikes me that this rule is a source of much practicalinconvenience. It 
may happen that, aft!'l' the mover of a motion has spoken, the junior member 
may quite concur with him, and may have, therefore, little to add to what has' 
been already said; but after hearing other members, who may object to the 
motion, he may wish to answer them, but under this rule he will be tongue-tied . 

. IIe must speak first, or not at all. Practically, therefore, -the junior member 
and those immediately above him are put under a bann. I am not aware of any 
legislative assembly, society or corporate body which has such an inexorable 
rule. I think this rule requires amendment. 

"The next point is the publica,tion of a Bill when material alterations 
have been made in it by the Select Committee to which it may have been' 
referred. Already a motion has been carried to.day that, if in any case the 
Select Committee should recommend the publication of the amended Bill, 
it should be published for general information. I make no doubt that the 
Select Committees will act in the spirit in which the new rule has been made; 
but supposing that in any case a Sel~ct Committee should act otherwise, surely 
any member of the Council ought to be at liberty to move that an amended 
Bill should be published for the reason stated. I think it necessary to mention 
that considerabie dissatisfaction is now and then produced in the public mind 
on the score of scant opportunities allowed to the public for the discussion of 
a Bill at the last stage, though radical alterations might have bt'en made in it 
at that stage. The rules of the old Legislative Council, better known as Lord 
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- Dalhousie's Legislative Council, were more liberal in this respect. Rule 85 
of the old Council ran as follows :-

«, LXXXV. Any member may likewise move in Conncil that the draft be republished 
Re-pnblication for geuaral inform.. for general inFormation, on the ground that the amendment. 

tion. • which may have been adopted are of 90 new and important 
a nature that the Act onght not to be passed without heing previously published for general 
information; and, if the motion be carriet\. the. amended Bill shall be published, and natice 
may be given of a day on which the third reading and passing oC the Bill will he moved! 

"I ,!Olud humbly recommeud the adoption of this rule and extend it to 
Bills when they have been su?jected to material alterations by a Select Com
mittee." 

The hon'ble speaker then proceeded to point out the absence of a rule to 
permit private individuals to be heard by counsel in respect of private or per
sonal Bills as under Rule 29 of the old Legislative Council. 

The Hon'bIe MR. HOPE said he thought the Hon'bIe Member was out of 
order in speaking upon points which were !tot then bef9re the consideration of 
the Council. 

His Excellency THE PREsmENT :-" Strictly speaking, no doubt, the 
Ron'bIe Member is out of order in referring to portions of the Rules not before 
the Council. I was going to make that remark myself afterwardS; but I 
thought ~hat. as this is the first ilccasion on which we have had the pleasure 
of hearing the Hon'bIe Member addressing us in this Council, I should be 
acting in accordance with the wishes of the Council it; I did not interrupt him. 
Strictly speaking, Mr. Kristodas Pal can only speak on the motion beforl;) the 
Council at this moment; but of course it is open to him to make suggestions 
to Government on the points on which he desires to represent his. views. 
U my bon'ble friend Mr. Hope presses his objection, I must rule in his favour; 
but I was anxious to hear what my hon'ble friend Mr. Kristodas Pal. had 
to say." 

The Hon'ble MR. HoPE remarked that there was considerable inconveni
ence in discussing in the Council matters which were not before it for dis. 
cussion. 

His Excellency TilE PRESIDENT :-" Then, if objection is taken, I must rule 
my hon'ble friend out of order. At the same time, I hope that he will do us 

c 
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the favqur of indicating his views to the Government on the points to which 
he desires to draw attention, and I can assure him that they shall receive full 
consideration." 

The Hon'ble KRISTODAS PAL explained that, before venturing to address 
the Council, he had consulted the hon'ble and learned Law Member, who had 
adv1sed him not to move substantive.amrndments, but to confine himself to 
general remarks and suggestions for the consideration of the Council. 

The Hon'ble MR. ILllERT said 'he thought what he intended to say to the 
hon'ble member was this-that although in his opinion it would be out of 
order t<;> move any substantive amendment of which notice had not been given, 
he thought there would be no objection to suggestions bcing made and general 
outlines given of proposed alterations, not with the object of inviting discussion, 
but that they might be moved and discussed on some future occasion. 

The fourth amendment was then put and agreed to. 

The Hon'ble MR. lLllERT gave notice of his intention to propose a very 
minor amendment of the rules; which had been necessitated by the recent 
changes in the arrangement of the tables. Under the existing rules, it:was
provided that the Commander-in-Chief should sit on the right of the President. 
and the Governor·or Lieutenant-Governor should sit opposite to the President. 
There was some little inconvenience in giving strict cffect to that rul~ under 
the existing arrangements, and as a matter of fact the rule had not been 
observed. Accordingly, he would suggest that the rule should be modified in 
this way, namely, by substituting for Rule 5 the following :-

"Tbat the Governor or Lieutenant-Governor ard Commander-in-Cbief sbould sit on tbe 
right of the President; tbe Legal Member should sit wherever it might be convenient; and, 
.ubject to these provisions, the Members should sit according to seniority, the Junior Member 
oittiug to the I.ft of tbe President." 

His Honour TilE LIEUTENANT-GOVERNOR said that, while deprecating the 
wrath of the Hon'l>le Mr. Hope' and the risk of being called to order by the 
President, he wished to say one word. He thought it would be a very salutary 
change if the rule requiring members to speak without rising from their chairs 
be -altered, so as to provide that hon'ble members should speak standing 
instead of sitting. 
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His Excellency THE PRESmElIT said he must .rule that.His Honour the 
Lieutenant-Governor was out of order. A rule which applied to the junior 
member of the Council was equally applicable to the Lieutenant-Governor. 

The Council adjourned to Friday, the .23rd February, 1883. 

R. J. CROSTHWAITE, . . 
.iLdditional Secretary to the Government of India, 

Legi8lative lJepartment. 
CALCUTTA; 1 

The 16th February, 1583. j 



AlJ'!tract of the Proceeding8 of the Council of the GOfJe1'f1,Or. General of India, 
a88emlJled for the puryo.e of making Law, and :Regulation, under the 
P1'Of1i8io718 of the :.Act of Parliament 24 ~ 25 ric., cap. 67. 

The Council met at Governmen' House on Friday, the 23rd February, IS83. 

·PRESENT: 

His Excellency the Viceroy and Governor General of India, K.G., G.M.S.I., 
G.M.I.E., presiding. " 

His Honour the Lieutenant-Governor of Bengal, C.S.I., C.I.B. 
'Fhe Hon'ble J. Gibbs, C.S.I., C.I.E. 
Major the Hon'ble E. Baring, It.A., C.S.I., C.I.B. 
Lieutenant-Gener..l the Hon'ble T. F. Wilson, C.B., C.I.B. 
The Hon'ble C. P.-llbert, C.I.B. 
The Hon'ble T. C. Hope, c.B.i., C.I.E. 
The Hon'ble Raja Siva Prasad, C.S.I. 
The Hon'ble Sayyad Ahmad Khan BaMdur, C.B.L 
The Hon'ble Durga Charan UM. 
The Hon'ble H. J. Reynolds. 
The Hon'ble H, S. ThOD'!Jls. 
The Hon'ble G. H. P . .Evans. 
The Hon'ble R. Miller. 
The Hon'ble Kristodas Pal, Rai Bah~dur, C.I.E. 

MERCHANT SIDPPING BILL. 
The Hon'ble MR. ILBERT moved that the Report!! of the Select Committee 

on the Bill to amend the law relating to Merchant Shippiilg be taken into" 
consideratio::l. " He said that he explained at the last meeting of the Council the 
reasons which had induced the Select Committee of this year to make a change 
in the form of the Bill, and that the Bill which he was now asking the' Council 
to take into consideration was substantislly the Bill which was agreed to by 
the Select Committee of 1881; that was to say, it was the original Bill plus 
the substantial alterations and additions which were made by the Select Com
mittee of last year minu. the additions which were made for the purpose of 
consolidation. The original Bill made two or three amendments in the exist
ing Merchant Shipping Law. The most "important of those amendments were 
these: First, provision was made for the appointment of an officer who was -
called the Port Inspector, and who, in addi~ion to performing the duties now 
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performed by the Health Officer, was entrusted with the duty of inquiring 
into any complaints which on the arrival of a ship in port might be made by any 
.of the crew against the master or against any others of the crew. Secondly, 
addition was made to the class of cases in which Marine Courts of Inquiry 
were to be held. Thirdly, power was given to the Local Governments to fix 
a scale of provisions for less than which a master was prohibited from contract. 
ing w"ith any lascar or Native seaman; and, (lastly, a provision was inserted in 
the Bill to the effect that, when the service of any lascar was to end at any 
port not in British India, the agreement between him and the master should 
invariably stipulate for his return to British India, and not merely for his 
employment on board some vessel bound to such other port as might "e agreed 
on, possibly not in British India. 

That was the Bill as originally introduced. The Select Committee of 1882 
agreed on sundry amendments and additions which he would notice. The 
most important of the amendments were as follows :-

(1) To meet a doubt that had arisen, it was provided, in section 5 of the 
Bill, that nothing in the Bill should apply to any ship belonging 
to or in the service of the Government of India. 

(2) Clauses (a) and (c', of section 6 were made to apply only to cases 
where material d'amage had been caused; and, at the suggestion 
of the Board of T~ade, the application of clauses (d) and (e) of 
that section had been limited to British ships. . 

(3) At the suggestion of the same Board, power bad been gIven, in 
section 9 of the Bill, to the Court making an investigation to 
inquir!l into charges against masters, mates or engineers, 
w betber they were certificated or not. It had also been provided 
that, in every case in which any charge of incompetency, mis· 
conduct or wrongful act or default arose, the Court sbould, 
before tbe commencement of the inquiry, furnish the master, 
mate or engineer concerned with a copy of the report or state. 
ment of the case upon ~hich the investigation had been dirpct-
ed. ' 

(£) ·In section 13, sub-section (1), the Court had been required, on the 
Teoommendation of the Board of ~'rade, in cases involving any 
question as to the cancelling or suspension of the certificate of 
a master, mate or engineer, to constitute as its assessors two 
persons having experience in the Merchant Service. 
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(Ii) In section 19 it had been provided. that the certificate granted in 
lieu of a cancelled. or suspended certificate should be of a grade 
lower than the one cancelled or suspended; a.nd, in aecordnnce 
with the opinion expressed by the Local Governments, they 
had been empowered to grant under that section certificat.f's 
without being advised by the Court to do so. . . 

(6) In section 20 it had been made clear that the Local Government 
'could not cancel or suspend, in the cases mentioned in that sec
tion, certificates granted under the Merchant Shipping (Colo
nial) Act, 1869. 

(7) At the request of t.he Bengill Government, the offieer. to be ap-' 
pointed under scction 28 of the Bill as introduced mow section 
31) had been called the Health-Officer, and he had been given 
the powers conferred on a Shipping Master by Act I of 1859, 
section 71. Clause (b) of that section of the Bill had also been 
modified so as to confine the power of medically examining. 
persons on board to the medical examination of seamen or ap
prentices. 

, He would explain that, in the Acts relating to Merchant Shipping, " seaman" 
included. an officer. Those were the amendments. The additions were three 
in nlUIlber:-

(1) 'In section 34 power was given to the Local Governments of fixing, 
with the previous sanction of the Governor General in Council,
the fees payable by candidates for examination for certificates 
as masters 01' mates. 

(2) In section 35 Local Governments were given the power, conferred 
on the Board of Trade by section 134 of the Merchant Ship
ping Act, 1854, of requiring the further .examination of persons 
reported by the examiners to be qualified for certificates . 

. (3) The punishment which could be awarded under,section 79 of Act 
~ of 1859 for misconduct endangering the safety of a ship or 
of any person on board was imprisonment for two years. The 
corre~ponding provision (section 239) of .the Imperial Merchant 
Shipping Act, 1851., allowed such offences to be punished with 
tine or imprisonment or both, and there was no reason why the 
punishment should be necessarily more severe under OUT law. 
Accordingly, section 36 of the Bill provided a penalty of tine 
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which might e~tenci to Rs.l,OOO, or imprisonment ,,·hich might 
extend to two years, or both. 

That was the Bill as settled by the Select Committee of 1882, and that Willi 
the Bill as it now stood. All he needed to add was that they had considered 
the provisions of an Imperial Act which llad been passed in England since the _ 
beginniQg of last year and which was called the, Merchant Shipping (Colonial 
Inquiries) Act, but that it did not appear to necessitate any change in the form 
or substance of the present Bill. 

The Motion was put and agreed to. 

The Hon'ble MR. ILBERT also moved that the Bill, as amended, be passed. 

The Motion was put and agreed to. 

BENGAL PILOTS BILL. 

The HOli.'ble MR. lLBERT also moved that the Report of the Select Com-
o mittee on the Bill to give power to arrest persons whose evidence is needed 

under Act XII of 1859 be taken into consideration. He said that this was a 
small Bill, which was merely supplementary to the Bill which had just been 
passed by the Council. It re-enacted in a separate measure one of the sections 
which was repealed by the Bill which was just pa.'<Sed. The only alteration 
made in the form of the Bill as approved by the Select Committee of last year 
was that, inasmuch as .they had postponed the coming into operation of the 
other Bill to the beginning of next year, so they had postponed to the same date 
the commencement of this small supplementary measure. -

The Motion was put and agreed to. 

The Hon'ble MR. ILBERT also moved that the Bill, as amended, be passed. 

The Motion was put and agreed to. 

The Council adjourned to Friday, the 2nd.March, 11383. 

R. J. CROSTHWAITE, 

Additional Secretary to the GOfJernmen.t of Irul;p, 
\ . LegialatifJe IJepartment. 

CALCUTTA; J 
The 23rd February. 18133. 



Abatract of the Proceedings of the Council of the GOfJernor General vf India, 
assembled for the purpose of making 'Laws and Regulations under the 
prtmisions 'if the A.ct of Parliament 24 & 25 17ic... cap. 6'1 • 

• The Council met at Government House on Friday, ,the 2nd March, 1883. 

"PRESENT: 

His Excellency the Viceroy and Goyernor General,of India, It.G .. ,a.H.S.I .. 
G.M.I.E., presidffJg. 

His Honour the Lieutenant-Governor of Bengal, C.S.I., C.I.E. 
His Excellency the Commander-in-Ohief, G.C.B.,.c.I.E. 
The Hon'ble J. Gibbs, C.S.I .. C.I.E. 
Major the Hon'ble E. Baring, l!..'&., 0:8.1., C.I.E. 
Lieutenant-General the Hon'bIe T. F. Wilson"c.B.,o.!J:.E. 
The Hon'ble C. P. Dbert, C.I.E. 
The Hon'ble T. C. Hope, C.$.I., C.I.E. 
l'he Hon~ble Raja Siva Prasad, C,S.I. 
The Hon'ble W. W. Hunter, LL.D, C.I.E. 

'The Hon'ble Sayyad Ahmad Khan BaMdur, C.S.I. 
The Hon'ble Durga Charan LaM. 
The Hon'ble H. J. Reynolds. 
The Hon'ble H. S. Thomas. 
The Hon'ble G.B. P. EvImS. 
The Hon'ble R. Miller. 
'The Hon'ble Kristodas Pal, Rai BaMdur, C.I.E. 
The Ho~'ble J.W.Quinton. ' , 

NEW MEMBER. 
The Hon'ble J. W. Quinton took his seat &8 Additional Member. 

BENGAL !I'ENANOY BILL. 
The Hon'ble MR. ILBERT moved for leave to introduce 'a Bill 4;0 ,'amend 

andconsolldate certain enactments 'relating to the Law of Landlord and Tenant 
within the territories under the administratio!l' of the Lieutenant-Governor of 
Bengal He said l-

ee My LoRD,-I ought to explain that I am not, stric.tly speaking, the 
Member in charge of this important Bill, and that it is only through accidental 
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circumstances that the onerous task of justifying its introduction and explaining 
its main provisions has devolved on me instead of on my honourable friend Sir 
Steuart Bayley, who is in every way so far more competent to perform this task. 

"The first question with which I have to deal is whether any necessity 
exists at all for undertaking a general revision of the rent law P The Rent 
Billl1as so long' been a household word in Be(lgal, the defects 'of the existing 
law have been pointed out so repeatedly, so persistently and from so many 
different quarters, that there will be many to whom it will doubtless seem that 
this question is one 'which it is idle to ask and unnecessary to answer. And 
yet the question has been asked. We have been told that, in undertaking our 
present task, we are undertaking a work of supererogation. The suggestion 
has been made that, in ~king it up, we have been actuated by a spirit of ... 
mischievous and restless activity, prompted, I presume, by the desire of finding 
some occupation for that superabundant leisure with which it is well known 
that the Government of India is endowed. Nay, it has even been hinted 
that our wish has been to imitate similar legislative achievements of the 
British Parliament, and that the Bengal Bill not only follows the lines, but 
was suggested by the introduction, of the recent Irish Land Act. 

" So far as these hints oonveyany imputation of being influenced by political 
or party considerations, they al;e easily disposed of by reference to a few simple 
dates. The present Bill, as everybody knows, is based on the recommend
ations of the Bengal Rent Commission. ,That Commission was appointed 
under Lord Lytton's Government in the month of April 1879, and had nearly 
concluded its labours at the time when England was in the throes of the last 
general eJection; it presented its report just eleven days after Your Excellency 
took your seat as Viceroy; and it was only in compliance with the pressing and 
urgent request contained in Sir Ashley Eden's letter of July 1881 that the Gov
ernment of India considered the question of legislation at all. 

" But the truth is that, if there ever was a meaAure against which the charge 
of unnecessary, precipitate or premature legislation could not, with any decency, 
be brought, it is this. If we trace it to its ultimate origin, we shall find that it 
embodies an endeavour to redeem a pledge which was given at the time of the 
permanent settlement, and which has never been adequately redeemed. If we 
examine itll immediate causes; it will he easy to show that, for the last twenty 
years, there has been a persistent demand for a revision of the existing law, not 
merely on points of detail, but on points of principle; not merely as to proce
dure, but as to substantive rights ; that this demand has grown in urgency with 
~!l.cll succeedin~ '1ear; that the subject has occupied the attention of successiv~ 
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Lieutenant-Governors of Bengal; ,that attempts have at Tarious times been 
made to dispose of it by legislation in the Bengal Legislative Council; and that 
each unsucceSsful attempt has shown the fu,tility of any settlement which should 
deal only with procedure. and should leave the substantive rights of landlord 
and tenant untouched. 

"What, then, are the facts with which we have to deal, and what arEl the evils 
for which legislation is requfred.P Broadly stated, they are these. We have 
a population of some sixty millions, mainly deriving their means of subsistenct', 
directly or indirectly, from the soil; the great majority, directly, as cultivators; 
a small minority, indirectly, as rent-receivers. The mutual rights of these two 
classes, the rent-receivers and the cultivators, are uncertain and obscure; the 
machinery for ascertaining and enforcing those rights is- insufficient and defec
tive; -and the result is friction, which has taken different forms in different parts 
of the province. In BiMr, where the landlords are strong and the tenants are 
weak, we have rack-renting and acts of lawless and high-handed oppression on 
the part of the landlords: in Eastern Bengal, where, comparatively speaking,. 
the landlords are weak and the tenants strong, we have,combinations of the 
tenants to resist the payment of rent. This is what Sir Ashley Eden said a few 
years ago of B~, in a letter which he wrote as Lieutenant.Governor, pointing 
,out the urgent necessity for some reform in the law :-

, In Bihar what is most wanted is some ready means of enabling the raiyat to resist illegal dis
traint, illegal.enhancement and illegal cesses, and to prove and motintain his oceupancy-rights. 
A part from the backwardness and poverty of the raiyat, the,'e are many points in the existing 
system of zamlndan management in BiMr which seem to call for speedy amendment. 'rhe 
loose eystem of- zamlndarl accoUnts, the entire absence of leases and counterparts, the imiversal 
prevalenCjl of illegal disjlraint, the oppression incident to the realisation of rents ill kind, the 
practice of amalgamating holdings so as to destroy evidence of cOlltilluous holding, are evils 
which necessarily prevent IIny possible development of agricultural prosperity among the tenant 
.class, and place them practically at the mercy of their landlords or of the tM"",U .. (or lessees), 
to whom ordinafily their landlords from time to time trallSfer their fig4ts. ' 

" And hllre is a picture, drawn about the same time, of the way in whiCh -
the law was woddng, or failing to work, in other parts of the proviJl.ce :_ 

t It is to be borne in_ mine! I (I am quoting from the Bengal A~ministration Report 
Df 1875.1876)' thl'i; the last R~nt Actfor Bengal (VIII of 1869) cleaply lays down the conditions 
under which alone the I'ent of an occupancy-raiyat can be enhanced. But it does no mOI'e thRII 
this. It does not prescrihe any r]lle, nor even any principle, upon which the e~hancement is 
to be determined. The consequence is that. whenever a dispute- arises, the parties cannot forlQ. 
"ny idea as to how it will be decided. The Courts do not, indeed cannot, know how to decide I 
,,,nd the end is that no real decisic!n can he attained. It follows, then, that 110 enhancement is 
l~wfJllI, adjudied, and cOlISe'J,uently the landlorej. is ~~ron.gly tpmpted tg ol>t'lil). b, mes-1I1 
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means what he regards as his due. This again prod!,ces resistance on the part of the raiyat J 
and if many raiyats are implicated, then some union or other combination is formed, which 
ends in a general withholding of rents hy the tenantry, and an attempt at forcible exaction 
of it by the landlord,-in all which there lie the germs of agrarian disturbance. ' 

.. Rack-renting here, land-leagues there. We have, indeed, in the existing 
state of things all the elements of agrarian misery and agrarian disturbance . .. 

.. I have broadly classified the persons interested in the soil as rent-receivers 
and cultivators. Let me try and explain somewhat more fully the position and 
proportionate numbers of the persons who make up these classes. For this 
purpose, I cannot do better than quote a few paragraphs from a minute which 
has recently been published by my friend Mr. Justice Cunningham:-

'The classes interp.sted in the soil in India' (he says) 'are (1) the Government, (2) tbe 
propl'ietors or revenue-payers, and (3) tenants or rent-payers. This last class contains a great 
·variety of holders, and is itself divided into two main divisions, namely, (4) tenure-holders, wbo 
represent every intermediate inter,est between a proprietor and the raiyat J and (0) raiyats, who 

• represent pel'sons originally let into occupation for the immediate purpose of cultivation, aud 
who, to a great extent, are still the actual cultivators of the soil, though korfas or sub-raiyats are 
not uncommon. Each of these divisions, again, presents nUmerous varieties. "renure-holders' 
range from a holder, who may be to all intents and purposes au owner, ·subject merely to a 
fixed and unalterable rent-charge, to holders who have merely a precarions leasehold inter ... t. 
, Raiyats,' too, vary greatly in the character o.f their interest, some having a right to sit at fixed 
rents and to be altogether exempt from enhancement; some to sit at rents which are enbance
able only nnder certain ptescribed restrictions; some being mere tenants from year to year. 
The under_raiyats may, as a rule, be said to he tenants from year to year. 

, The numbers of these various classes are, speaking roundly, as follows:-

'There are 130,000 revenue-payers, who pay the Government a land-revenne of abont 8l 
millions sterling, and enjoy a rental officially returned at something over 18 millions sterling. 
This 81 millions of revenue is only half a million larger than that fixed at the tim. of the 
Permanent Settlement, namely, three millions. It is reckoned, that, as the zemlndar's share 
was fixed at one-tenth of the gross proceeds of the rent, 'the net rental' (i.e., share available for 
the proprietors after payment of revenue) at that time must have been between £300,000 and 
£400,000. While the Government revenue, accordingly, has increased only by half a million, 
the landlord's share has risen from, say, £350,000 to 9, millions sterling. But this rental of 
IS millions is only an official retum for road-cess purposes, and is believed by many good 

.judges to'represent very inadequately the whole amount which, in one way or another, the 
proprietors receive. Ons writer reckons the entire amount paid annnally by 'he occupauts ot 
the soil at between 25 and SO millions sterling. . 

'This rental is paid from a cultivated area of,say, 55 millions of acres,-an area about one-
sixth larger than that of the United Kingdom,-which has 4071 millions of acres under crop. 
and pasture. The agriculturall'llntal of the United Kiogdom,however, is ,estimatsd at 67 
millious sterli ng. 
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'The class iutermediate between proprietors and raiyats, namely, tenure.holders, numbers 
about 750,000, the annual income in the great majority of instances, 620,000, being 
below tw. 

'Below this superstructure of revenue-payers and intermediate landlords come the occu
pants of the soil, the 'pUyats,' about 10 millions in namber. The following figures show 
their general condition :-

Baiyata paying over 
between 

.. 
under 

Ro.10<1 
" 60-100 
.. 20- 50 
.. 6- 20 
., 6-

25,000 or, I',., m of the whole. 
120,000 
680,000 

2,800,000 
6,200,000 

'It. thus appears tbat there are nine millions of raiyats paying a rental below £2 per anDum, 
and of these more than six millions pay under 10 shillings, a rental which iJllplics a holding 
between two and three aerps in extent.' 

.. Taking another principle of classification, we may divide the persons with 
whom we have to deal into rent·receivers and rent.payers. The zamindar 
belongs to the first class, the middleman both to the :first and the second, the 
occupier to the second alone. And in ordinary legal parlance we describe 
members of the:first class as landlords, and members of the second class as 
tenants, applying to them terms borrowed from English law. Now, the most 
fertile source of confusion and mistake in India has been the misapplication of 
English ana1~gies to Indian facts. Because we have described the Bengal 
zamindar as a landlord, many people unacquainted with h!s true position have 
jumlled to the conclusion that he is a landlord, or landowner, fu the English 
sense of the word. Nothing can be further from the truth. Among many dif· 
ferences between the English landowner and the Bengal zamindar, there are two 
which at once strike an Englishman who has had any practical acquaintance 
with the management of English estates . 

.. In the:first place, every body knows that a large portion of the money paid 
by an English tenant to an English lan~ord as rent represents interest on capital 
which has been expended on farm.buildings, drainage and the like. But what 
proportion ~f the money paid as rent by the ordinary Bengal raiyat represents 
interest on capital P 

"In the next place, the English landlord knows pretty accurately, or, if he 
does not, his agent knows for him, who his tenants are, what rent they pay and 
where their lands lie. But these are just the facts which the zamindar com. 
plains that both he and his agent have so much difficulty in :finding out, and 
which he is always asking us to try and help him to :find out. Imagine an 
English landlord coming to Parliament and asking it to help him in making up 
a proper rent·roll. 

B 
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" No; the English landlord is one thing, the Bengal zamlndar is another. 
A revenue-payer we found the zamindar, a rent-receiver we made him; but a 
landlord or a landowner, in the English sense of the word, neither we nor his 
own efforts have ever succeeded in making him. 

"I said just now that the ultimate origin of the present measure might be 
traced ·back to the time of the Permanent SettleiUent. At that time, as now, tbere 
were three main classes interested in the soil of Bengal-the State, the revenue
payers or zamindars, and the cultivators or raiyats. I am omitting, for the ~ke 
of simplicity, the persons holding intermediate interests between the zamlndar 
and the raiyat. Much learning has been devoted to ascertaining the precise posi
tion and rights of the zamindar and the raiyat at the time of the Permanent Settle
ment, but amidst the controversies which have for the last century raged, and 
are still raging on this subject, one pUint may be taken as conclusively proved, 
namely, that the great mass of the Bengal raiyats were at the time of the l'erma
nent Settlement in the enjoyment of certain customary rights, which, at least, 
included· the right of occupying the land conditionally on the payment of the 
rate of rent current and established in the locality, and, I may add, the right of 
having that rate of rent determined by the State. Now, what the authors of the 
Permanent Settlement did was this. They settled and defined the mutua! rights 
of the State imd the revenue-payers or zamindars. They did not settle, define 
or ascertain the mutual rights of the zamindars and the raiyats. They settled 
and defined the mutaal rights of the State and the zamlndars by declaring that 
the amount of revenue payable by the latter, which had formerly been fluc
tuating, or fixld for short. terms of years, should be fixed for all time, and 
should not be increased by reason of any increase in the area under cultivation. 
And at the same time, and as part of the same settlement, they formally declared 
that the zamindars should be deemed to be the proprietors of the soil, whatever 
that expression might mean; in other words, as I shall show hereafter, they 
transferred to the zamindars those indefinite proprietary rights in the soil which 
had formerly been claimed by the State. But they did not settle or define. 
they did not even ascertain, the rights of the raiyats or occupying cultivators. 
The legislation of 1793 left those rights outstanding and undefined, and, by so 
leaving them, it tended to obscure1 them, to efface them and, in too many 
cases, ultimately to destroy them. That both the Court of Directors in England, 
and the Governor General in Council here, were aware of the possible conse
quences of their legislation, we well know. Immediately before the Permanent 
Settlement was made, the Court of Directors, in conveying instructions to the 
Government here with respect to it, wrote as follows :-

'In order to leave no ro~m for our intentions being at any time miounderstood, we direct 
you to be accurnte in the terms in which our determination is announced. • * * * 
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You will, in a particular manner, be cautiOUll so to express yourselves as to leave no ambiguity 
as to onr right to interfere, from time to time, as it may be necessary, for the protec~ion of the 
raiyats and subordinate landlords, it being our inteution, iu the whole of this measure, ell'eo
tually to limit oor own demands, but not to depart from our inherent right, as sovereigns, of 
being the goardians and protectors of every class of persons living nuder onr government.' 

"In conformity with these instructions, a. formal declaration was made 
expressly Saving the right of t~ Government to legislate for the proteCtion of 
persons having interests in the soil below those of the zamindars. This de
clllrRtion was embodied in Article VII of the Proclamation of the 22nd of 
March 1793, relative to the limitation of the public demand upon. the lands, 
was repeated in section 8 of Regulation I of 1793, and " was as follows:-

'To prevent any misconstruction of the foregoing Articles (the Articles, namely, undEr 
which the amount of revenne was perll\anently fixed), the Governor General in Council thinks, 
it necessary to make the following declarations to the zamfndars, independent talnqdars and 
other sctnal proprietors of land: 

, Firat, it being the dnty of the ruling power to protect all classes of people, and more • 
particularly those who from their situation are most helpless, the Govemor General in Council 
will, whenever he may deem it proper, enact such Regulatiuns alt he may think necessary for 
the pr~tection and "welfare of the dependent taluquars, raiyats and other cultivators of the soil; 
that no zammdar, independent taluqdar, or other actual proprietor of land shan Le entitled 
on this aceount to make any objection to the discharge of the fixed assessment which they have 
respectively agreed to pay.' 

"'Again, it was enacted by the 67tb section of Regulition VIIl of 1793 (Ii. 
Regulation re-enacting with modifications the rules for the Decennial Settle
ment) that proprietors shoUld be bound by the restrictions in their kabu
liyats, and the 9th of these restrictions, as stated by Harington (Vol. II, page 
255) was 

, That imp licit obedience be shown to aU Regulations wbicR have been or may be pre. 
scribed by (joverument, concerning the reuts of the raiyats and the collections frolll under_ 
tenants and agents of every doscllption, as well as from all other persons whatever.' 

"The duty was admitted, the power was asserted; but more than half a 
century elapsed before the legislature took any effective steps to discharge their 
obligation. And when they did take those steps, their benevolent intentions 
were marred' and, to a great extent, frustrated by circumstances which were 
never foreseen or contemplated at the tinie of legislation; 

"In 1859, was passed, Act X of that year, which was entitled' An Act to 
amend the law relating to the recovery of rent in' the Presidency of Fort 
William in Bengal.' 
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"The most important of th~ provisions of that Act were as follows :-

'(1). Raiyats wbo bold at fixed rates of rent which have not been cbanged from tbe time 
of tbe Permanent Settlement (1793) are entitled to hold for ever at those rates. If the rent 
has not been cbanged for 2.0 years, it is to be presumed that' it bas not been cbanged since 
1793. 

I (2). Raiyats baving rights of occupancy bnt not holding at fixed rates are entitler! to 
leases at "fair and equitable rates; the rates previously ~aid to be deemed fair and equitable 
unless tbe contl'ary be shown in a suit. 

I (3). Every raiyat who has cultivated 01' held land for 12 years has a I'ight of occupa~cy 
in tbat land so long as be pays his rent; but this rule does not apply to certain private or 
domain lands let by the proprietor for a term 01' year by year •. Tbe accrual ~f the occupancy
right may al.o be barred by a written contract. 

I (4). The rent of a raiyat having a right of occupancy cnn only be enhanced (a) if tbe 
rate of rent is below the prevailing rate payable by the" same class of raiyat for similar land in 
adjacent places; (h) if the valne of the produce or the prodnctive powers of the land have been 
increased otherwise tbau by the agency or at the expense of the raiyat i (el if tbe qnantity of 
land held by tbe raiyat is proved to be greater ~han he bas }laid for. 

I (5). Raiyats not baving rigbts of occupancy are entitled to leases only at such rates ,;S 
tbey and their landlords may agree upon. 

I (6). A raiyat is liable to ejectment if in al'rear of rent at tbe end of the year, but if he i8 
an occupancy-raiyat, or holds under an unexpired lease, he can only be eje~ted by a judicial 
decree or order: 

I (i). Tbe produce ofland ie hypotbecated for its rent and may be distrained before it i8 
stored, but only in respect of a,rrears of one year.' 

" Act X of 1859 was a useful and beneficial Act, and if, as must be admit
ted, its working has not been successful on some important points, this failure 
is attributable not to any defect in the fundamental principles on which the Act 
was based, but ma:inly to defects of language and expression. The circum
stances under which the Act was introduced, and the changes which it under
went during its pas.age through the legislature, have recently been submitted 
to a very careful examination; and the result of this examination has been to 
bring out clearly two points-

"(I) that the Bill as originally introduced was not intended to codify the 
law of landlord and tenant in Bengal, but to amend one particular 
branch of it-that relating to the recovery of rent; and 

"(2) that the provisions 'of the Act which have given rise to most contro
versy and difficulty were introduced into it by way of after-thought, 
and that the most important of them was based on a misconception 
of existing facts. 
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.. The expression C fair and eqUitable rates,' the twelve years' rule, imd the 
enhanc.:ment rules, do not appear in the original draft of the Bill: they were 
introduced into it by the Select Committee. The Committee explained in their 
report that they had substituted for the phrase C pargana rates,' that is to say, 
rates current in the pargana or locality, the phrase 'fair .and equitabie rates: 
and that they had laid down s9me rules by which the fairness of the rate 
might be ascertained. As to the twelve years' rule, the Conirirlttee explained 
tba,t the term 'resident raiyat,' which had been used in the original Bill to 
designate the class of persons who were to enjoy occupancy-rights, had been 
objected to by the North-West Board of Revenue as too narrow. In the 
North-Western Provinces, occupancy-rights were undoubtedly possessed in some 
cases by tenants who were not resident in the village; and. to such cases it had: 
been usual to apply a twelve years' rule of prescription. In order to meet this 
objection, the' Select Committee dropped the phrase 'resident,' and adopted 
as the test of occupancy the holding of the same land for 12 years. The 
intention was evidently to enlarge the class of occupancy-raiyats, and riot to • 
exclude any who otherwise under the broad term of C resident riliyat' would 
have belonged to it. 

"The alterations made by the Committee appear to have been treated as little 
more than verbal emendations, and were not much discussed in Council. , 

.. It was out of the enhancement-rules that the firSt serious di1liculty arose. 
No special procedure for securing the easy adjudication of enhancement
cases was prescribed, and it was apparently thought that the general rules 
embodied in the Act would sufficiently guide the discretion of the Revenue 
Courts in fixing 'fair and, equitable rents.' The Aot, however, had to be, 
interpreted by the Appellate Courts of the Presidency, and difficulties soon 
began to manifest themselves. In the case of Hit16 v. I8hwar GhoBe~ which 
was decided in 1862, the Chief Justice of Bengal, Sir Barnes Peacock, laid. 
down the doctrine that the absolute increase in the value of the pro
duce and also the portion of it due to the tenant's expenditure of capital' 
or labour being ascertained, the landlord was entitleifto the rest as economio rent. 
He took his stand on the celebrated definition· of rent given by ;Malthus. 
C Rent, ' said Mr. Malthus. writing in England, and C rent,' repeated sir Barnes. 
Peacock, delivering judgment in Calcutta, 'is that portion of the value of the. 
whole produce which remains to the owner of the land

e 

after all the outgoings 
belonging to its 'cnltivation, of whatever kind, have been pili" inclUding the 
profits of the capital employed, estimated according ,to the, usual' antordinary: 

o 
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rate of agricultural capital at the time being.' In reply to the possible objec
tion that this definition of rent ignored the distinction between an occupancy
raiyat and a teIiant-at-will, he denied the right of the former to have his rent 
'fixed at a lower rate than that which a tenant not having a right of occupancy 
would give for it.' 

• 
"This decision did not commend itself as sound to those who were best 

acquainted with the true position and rights of the Bengal raiyat, and three 
years afterwards it was overruled by the High Court in what is popularly 
known as the Great Rent Case of 1865. I need not recapitulate the findings 
of the Judges on the numerous issues raised in that trial. Suffice it to 
say, that the majority of the Court altogether repudiated the definition of 
economic rent, and the theory that rent ought to be fixed by competition, as in
applicable to the customs and conditions of the country; and that they held the 
words' fair and equitable' rent to mean' that portion of the gross produce calcu-

, lated in money to which the zammdar is entitled under the custom of the 
country,' and to be equivalent to the varying expressions 'pargana rates,' 'rates 
paid for similar lands in adjacent places,' and '.rates fixed by the law and usage of 
the country.' They further held that, in cases where the enhancement of what 
once was a 'fair and equitable rent' was sought on the ground of the produce hav
ing increased in value, the rule of proportion should be applied; that is to say, 
the former rent showd bear to the enhanced rent the same proportion as 
the former value of the produce bore to the increased value. From these con
clusions the Chief Justice, as is well known, dissented, and upheld the doctrine 
of an' economic rent' as laid down by him in Ishwar Ghose's case. But the 
rulings of the majority of the Judges became, and are now, the law of the land. 
Meanwhile, the Government of the North-Western P):ovinces had discovered 
that the rule, which had been introduced by amendment into Act X of 1859 
for the purpose of covering the special case of occupancy-tenants who were not 
resident in the village, had most injuriously affected the position of the resident 
occupancY~raiyat. The latter, in place of falling back on the broad plea of occu
pancy, was now compelled to prove a continuous occupation of specific fields for' 
an uninterrupted term of 12 years. It ,was found that the rule denied occupancy- . 
rights to tenants whose very designation in the rural tongue stamped them as 
occupancy"-tenants. ,'I am informed by those qualified to judge,' wrote the 
Lieutenant-Governor of the N orth-Western Provinces, 'that the effect of the 
Act in many districts of the North-Western Provinces has be~n wholesale 
enhancement of rents or ejectment of raiyats who had a customary claim to 
occupancy, and who, under the law as it previously stood, would probably 
never have been molested.' 
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"The question was referred by the Local Governments to the Government 
of India. was fuiIy discussed between the latter and the High Court of Bengal', 
and brought out the valuable truth that Act X of 1859 was not intended to be \ 
an exhaustive statement of the rights of tenants, and that, its provisions notwith
standing, any claims to occupancy-rights founded on the cu~tom of ~he country 
as to residency might be SUCCP;lsfully maintained. The discussion seems to 
have merged in the more pressing question of the law of enhancement; and with 
the decision of the latter in the Great Rent Case, the project of amending 
the occupancy-sectiOrul' of the Act to meet the diHiculties complained of in ~he 
Upper :Provinces was for a time laid aside. 

"I must touch very lightly on the history of the Rent Law during the 
interval between the Gr~at Rent Case in 1865, and the appointment of the Rent 
Commission in 1879. The chie~ landmarks of this period are the passing of 
the Bengal Act of 1869, the :Pubna riots of 1873, followed by the passing of 
Sir Richard Temple's Agrarian Disputes Act in 1876, .the successive attempts • 
made in the Bengal Council to amend the law as to the recovery of rent, and, 
concurrently with all these, repeated and unceasing complaints of oppression 
and exaction in Bihar. 

"The Bengal Act VIII (B. C.) of 1869 repealed, in all districts to which 
it was extended by the Local Government, Act X of 185\J, and transferred the 
,trial of rent and enhancement suits from Collectors to the Civil, Courts. The. 
substantive law of Act X' of 1859 was, with some unimportant exceptions, 
embodied in the repealing Act, which was expressly confined to an amendment 
of the existing law in respect of procedure and jurisdiction, although the 
debate on the Bill brought out numerous admissions as to the necessity which 
existed for revising the :ubstantive law of 1859. 

" The period of seven years which followed the passing of the Act of 1869 
was marked by incessant efforts on the part of landlords to obtain higher rents, 
and by determined opposition on the part of the tenantry, more especially in 
the Eastern DiStricts, to what they conceived to be unjust and unauthoriSed 
"demands. In the Eastern DiStricts, the rapid growth of the jute-trade, and the_ 
improvement of communications, had placed the cultivator in a. position of com
parative afIluence. This accounted at once for the anxiety of the landlord to 
share these profits, and the resolve of the tenant to retain them. 

"The administration reports of the years 1871-1876 are filled withaccoun~ 
of illegal exactions on t1!.e part of zamindars, of the frequen,t reprisals of their 
tenants,of the formation of agrarian leagues, and of the anxious efforts of the Exe-
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cutive to avert breaches of the peace. The disturbances which, in 1873, broke 
out in the Pubna District in Eastern Bengal were but a symptom, though in an 
exceptionally acute form, of what was taking place in other parts of India. 
The Pubna riots arose immediately out of what has always been a fertile cause 
of similar disturbances-the sale and break-up of an old estate. The estate of 
the N~ttore Raja came into the market, and ( was bought by five zamfndars, 
each of whom tried to make the best of his bargain by raising his rents. The 
landlords wcre Hindus, the tenants were Muhammadans; and religious differences 
fanned the flame of opposition by the latter to the demands of a new and 
rent-raising la!ldlord. Short measurel?ents, illegal cesses, the forced delivery of 
agreements to pay enhanced rents, were the main grievances which the cuIti
yatorsbanded themselves together to resist. The disturbances which ensued 
were put down with the strong hand-:-there were 242 arrests and 99 convic
tions in the sadr sub-division of Pubna; but the inquiries which the 
Government made into the cause of the outbreak brought into very clear light 

• the substantial cnaracter of the tenants' grievances, and the need of applying 
a drastic remedy. 

"The Pubna riots took place in the last year of Sir G. Campbell's Lieuten
ant-Governorship, and the first twp years of his successor were fully occupied 
with the Bihar famine. This explains why Sir R. Temple's Agrarian Disputes 
Act, though closely· connected with the disturbances of 1873, did not become 
law· until 1876. The intention of the Act was to meet apprchended agra
rian disturbances by transferring, in special localities and for a limited 
period, the entire jurisdiction in matters of enhancement and arrears from the 
<;Jivil Courts to the Revenue-authorities. It was merely a temporary measure, 
to be put in force on application by persons interested: and, owing to causes on 
which I need not dwell, it was never brought into actual operation. But 
Sir R. Temple always intended to supplement it by permanent legislation, and 
in August 1876 proposed to introduce a Bill to define the principles on which the 
rights of occupancy-raiyats and tenure-holders should be hed, to simplify the 
procedure for realising arrears of rent in undisputed cases, and to make the 
interest 9f an occupancy-raiyat liable to ~ale for defa:ult in paying rent and' 
transferable by private agreement. 

" These proposals had not, however, been fully considered when Sir R. Temple, 
early in 1877, made over charge to Sir Ashley Eden; and it was then arrao.ged 
that the larger amendment of the law should be deferred, and a Bill providing 
only for the realisation of undisputed arrears introduced at once. 
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"When, however, the Bill was introduced into the Bengal Council, it was 
found that it was impracticable to limit its scope to procedure only. The dis-. 
cussion as to the transferability of the right of occupancy had materially ad
vanced, and it had been recognized that the legislature would have to alter the 
law with reference to ejectment, distraint, instaiments and deposits of rent and, 
possibly, sub-IettiJlg. 

" It began to be apparent that many of the proposed provisions would even
tually prove to be intimately connected with other portions of the law not 
ostensibly affected by it; and, in February 1879, a majority of the Select Com· 
mittee recommended that the whole subject of a revision of the Rent Law should 
be once for all fairly faced. 

"This proposal was supported by Sir Ashley Eden, and, in April 1879, the 
Government of India sanctioned the formation of a commission to prepare a 
digest oUhe exiSting statute and Case law, and to frame the draft of a consoli
dating Bill. 

" Meanwhile, a separate discussion had been going on with reference to the 
abuses which I have already mentioned as prevailing in tbe relations between land. 
lordsand·tenants in BiMr. As far back as the year 1868, the late Lord Lawrence, 
who was then Governor General, had recorded a minute relating to the depressed 
state of the peasantry in Bihar, in which he had said that he believed 'that it 
would be necessary for the Government, sooner or later, to interfere and pass a law 
which should thoroughly protect the raiyat and make him, what he is now only 
in name, III free man, a cultivator with the right to cultivate the land he holds, 
provided he pays a fair rent for it.'. Again, in the years 1875 and 1870, when 
the condition of Bihar came under consideration, it was acknowledged that some 
remedies must be applied.· Two years later, the Lieutenant-Governor, Sir. Ashley 
Eden, appointed a Committee of experienced Bihar officials to advise on the 
matter; and, on the 8th of March 1879, they submitted their report, proposing 
so many changes of the existing law that they did not consider that the require
ments of the case could be properly met by a mere amending law. They were 
of opinion that the whole Rent Law should be recast. . 

"Thus,.two independent Committees arrived simultaneously at the same con-' 
clusio~ namely, that the time for a complete revision of the Axisting law had 
arrived. 

"The Rent Commission was appointed in April 1879, about a month after 
the presentation of the report on Bihar, and that report was referred to the 
Commission for consideration. 

D 
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"The Members of the Rent Commission were Mr. Dampier, Member of 
the Board of Revenue, as President; Mr. Field, who was then District Judge of 
Burdwan and is now one of the Judges of the High Court; Mr. Harrison, who 
was then Secretary to the Board of Revenue; Mr. Mackenzie, who was thcn 
Secretary to the Government of Bengal and is now one of the Secretaries to 
the Government of India; Mr. Q'Kinealy, wpo was then Le~al Remembrancer 
and is now officiating as a Judge of the High Court; and three Native gentle
men, BaM Mohini Mohan Roy, BaM. Peary Mohan Mookerjee, and Babu 
Brojendro Kumar Seal. 

"Their instructions were-

"(1) to prepare a careful analysis and digest of the existing Rent "Law. 
as contained in the Acts and RegG.lations concerned with this sub. 
ject, and in the decisions of the Courts since the passing of Act 
X of 1859, and 

"(2) after considering the suggestions for amendment that had been put. 
forward of late years, to endeavour to prepare a draft Bill em. 
bodying such additions to the substantive law, and such im. 
provements in the law. of procedurc, as might be found advisable. 

"The digest was first compiled by Mr. Justice Field, and was submitted in 
August 1879 . 

. "The draft Bill and an elaborate report explaining fully the alterations 
which the Commission proposed to make in the existing law, and the reasons for 
proposing them, were submitted in June 1880, and were published in 1881. 

"Never had the relations of landlord and tenant in Bengal-rarely has any 
subject of legislation-been so thoroughly, so patiently, so exhaustively examined 
as by the Bengal Rent Commission. They have thrown a flood of light on the 
past and present legal and economical position of}he raiyat; they have ascer
tained the existing law on a most complicated and .. difficult subject; they have 
dctermined the main lines on which Bny amendment of that law must proceed. 
Their minute and careful inquiries have placed beyond question or doubt 
the broad and important fact to which I referred in ilie opening part 
of my speech, namely, that whatever may have been the position, actual 
or legal, of the bulk of the Bengal raiyats before the Permanent Settlement. 
their customary rights at least included the right of occupancy conditional on 
the payment of the rate of rent current in the locality, and the right of having 
that rent fixed by Government. And, whatever may be the 'precise form that 



lJENG.A.L TEN.A.NOY. 81 

. may be assumed by any legislation for the purpose of declaring, confirming or 
restoring those rights, that legislation must· inevitably build on the found
ations which have been laid, and follow the lines which have been traced, 
by the Rent Commission. To each and all of the Members of the Commission 
the thanks of the Government and of the public are unreservedly due; and, 
if there is any Olle member of the Coinmission to whom those thanks are due 
in a special manner, that member is Mr. Justice Field. Before the Conimission 
had begun their labours, he bad, by his admirable edition of the Bengal 
Regulations, shown himself to be a past master of the subject with which 
the Commission would have to deal. The popular view of the Bengal rent 
question has long been the same as that which used to be entertained about the 
Schleswig-Holstein controversy, namely, that it was one of those subjects which 
no ordinary person can understand. But, before any person commits himself 
to an expression of that opinion, I would advise him to procure and read 
Mr. Field's admirable Introduction to the Regulations of the Bengal Code. 
He will find in that Introduction a concise and lucid exposition, expressed in 
language which is as intelligible to the amateur as it is to the expert, not' 
only of the existing rights· of landlord and tenant in Bengal, but of the cir
cumstances out of which those rights arose, and the mode in which they have 
been altered by administration, by legislation and by changes in political and 
economic conditions. Mr. Field's digest, which collects the whole of the statute 
law and the case law connected with the subject of landlord and tenant in 
the Lower Provinces of Bengal, at once took its place as 'an authoritative state
ment of that branch of the law; and, as we are not, by our present Bill, attempt
ing the ambitious task of framing a complete code of the law of la.ndlord and 
tenant, it is a great satisfaction to me to think that we already have, and shall 
continue to have, in this digest the best possible substitute for such a code. 
And, lastly, it is no secret that we are indebted to Mr. Field's pen, not only 
for the draft Bill which was submitted by the Commission, but for their ela-. 
borate and admirable report. 

"That report has long been before the public, and I may assume that my . 
audience are familiar with its contents. I 'Will, therefore, simply summarise 
the most important of tlle proposals of the Commission. 

" The 12-years' rule under which an occupancy-right is acquired by prescrip
tion was retained, but it was proposed to create a new class of subordinat"e 
occupancy-raiyats by providing that a tenant, who had held for three years and 
less than 12 years, should be protected from ejectment at the will of his landlord, 
tbat he should be entitled to claim abatement of rent like occupancy-raiyats, 
that his landlord should not be able to enhance the rent at his pleasure, and that, 
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if the raiyat thought the rent demanded unreasonable, he might give up the land' 
and demand compensation for disturbance and for such improvements as he 
might have effected. These provisions, it was hoped, would, by protecting this 
class of tenant from eviction, eventually enable them to secure the full occupancy
right. This right, as regarded its incidents, was more fully and clearly defined 
by the Commission than it had been previously either by statute law or by case 
law. .All attempt was also made to distinguish' the occupancy-raiyat from the 
tenure-holder, by restricting the areawhich'could be let as an occupancy-holding . 
to 100 bighas. The occupancy-raiyat was declared to have the right of transfer 
by sale, gift or devise, subject to certain conditions as to the landlord's consent, 
but he was not to be allowed to mortgage. He was exempted from ejectment for 
arrears of rent, as henceforth the landlord's remedy was to lie in the sale of the 
holding. He was to be allowed the benefit of all improvements, and full liberty 
to deal with the land as he thought best; but limits were to be set to the rack
rent he might demand from an under-tenant. 

" Other recommendations of the Commission applied to all classes of tenants, 
irrespective of their status or rights. Thus, the right to erect a brick or other 
house upon his holding, irrespective of the landlord's permission, was given to 
every raiyat; distraint of crops as a mode of recovering rent was abolished; and 
stricter provision was made for the giving of receipts and the maintenance of 
zamindari accounts. 

"As to enhanceme~t of rent on occupancy-holdings, the substanth:e law WIlS, 

in the main, retained; butS. proviso was added in virtue of which an increase in 
the letting value, due neither to the landlord nor to the tenant, was to be 
equally sbared between them. It was further proposed that the enhanced rent, 
when obtained on the ground of increase of 'value of the produce, should not 
be more than double the former rent, and that no enhanced rent should exceed 
one-fourth of the average annnal value of the produce of the land. 

" As to procedure in enhancement-suits, the Commission proposed to require 
the landlord, when suing on the ground of an increase in prices, to proceed in 
the Collector's Court, but to leave him, in other cases, the option to elect 
the Civil Court or the Collector's Court, unless the latter Court had been 
generally or specially vested by competent authority with sole jurisdiction. 
Power was given to the Collector, in dealing with such suits, to prepare a tahle
of-rates, or an enhanced rent-roll, or to effect a complete re-settlement of the 
estate, as the circumstances of the case might require. The table-of-rates was 
intended to show the different classes of land prevailing in the estate or locality, , 
with the prevailing rates of rent, and the enhanced rates warranted by the law. 
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In drawing up this table the Collector was to be guided by the representations 
of both parties; it was not to take effect until it had, been duly published, 
and it was to hold good for ten Years. " 

"If the landlord failed to effect a settlement with the tenants on the basis 
of the table-of-rates, the Collector might go a step further and preJ>¥El an 
enhanced rent-roll or jamabandi,· showing not merely enhanced rates of rent, 
but the actual rent at these rates which each tenant was to pay. ![his rent
roll was to hold good for ten years . 

.. In exceptional cases, where a new landlord, on coming into possession, was 
prevented, by a combination among his tenants, from ascertaining the holdings 
or even the names of the latter, the Collector might prepare a complete rent
roll by means of proceedings which, practically, involved a settlement of every 
holding of the estate. 

"Finally, in making proposals for an abbreviated procedure in rent-suits, the 
Commission recom~ended that ·certain portions of the Civil Procedure Code 
should n9t be extended to rent-suits at all, that the right of appeal in petty 
cases should be abolished, and that, in all cases, the summons should be for the 
final disposal oBhe suit. In making these recommendations, the Commission 
expressed their conviction of the extreme danger of summary methods of 
justice, and their inability to pr~pose a revival of the' summary-suit' system 
of the old Regulations • 

•• The Commission's Report seems to have reached the Government ot 
Bengal in J one 1880. On the 15th of July in the same year, 'it was forwarded 
by Sir A. Eden to the Government of India, with a letter in which he expressed 
his opinion that the Report and Bill, 'however open to modification in details. 
presents, on the wh.ole, a reasonable basis for legislation.' Sir A. Eden's own 
views "are very clearly stated in this letter. He considered that 'a general 
revision of Act X of 1859 was urgently called for in Bengal,' and that 'in the 
interests of the Government, of the land-owners themselves, and of the agricul. 
tural community at large, it was very desirable, even at this late day, to define 
and strengthen the position of the great mass of cultivators.' 'Ho would 
like,' the letter continues-

• to see the Bengal raiyats, as a class, secured iu the enjoyment of those rights which the ancienti 
land Jaw and custom of the country intended them to have, protected against arbitrary eviction, 
left in the enjoyment of a reasonable proportion of the profits of cultivation, and, in short. 
placed in a position of snbstantial comfort, calculated to resist successfully the occasional 
pressnre of bad times. - He would, at the asme time, not seek in any way to diminish.or 
eneroach upon the existing emoluments of zamfndars or other rent-receivers. On the contrary; 

• ]II 
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be would like to belp them to realise their rents mOl'e punetually; and, even where these are 
now excessive, be would not seek to interfere t<l lower them. He would substitute for the 
present large and uncedain power of euhancement which the law seems to give to landlords, 
bnt which tbey are qnite nnable to utilise, a reasollahie system of regulQting rent., under the 
control and direction of Government officers, such as the universal custom of India originally 
favoured and recognised. 'i'he zilmlndars will thus be admitted to shal'e iu the growing pros. 
perity of the country upon faIr terms; and, though they will not have all that they claim 
in tbeory, they will have a great deal more than they are now able actually to enjoy in 
practice. They will cease to feel the irritation of nusuccessful desire, while their tenauts 
will cease to look upon them as their natural foes. ' 

"These words were repeated in a letter which was addre~sed in December 
1880 by Sir A. Eden to the British Indinn Association, and in which he asked 
for an opinion on tbe proposals of the Rent Commission. After quoting them as 
an exposition of his general policy he went on to sny :-

t The chier point to be kept in view is the establishment of the occupancy-tenure upon 
a broad and permanent basis. Protection against arhitrary eviction must certaiuly be given 
to every settled cnltivator who pays the established rent, No raiyat should he evicted from biB 
fields on any gronnd save persistent failure to pay a fair and reasonable rent, A substantial 
tenantry, free from deht, and in a position to save and bear the pressure of occasional bad 
seasons, is what Bengal requires. The Lieutenant-Governor desires therefore to sea the 
occupancy-tennre made the rule and not the exception; hut at the same time be would have 
it kept as far as possihle in the hands of 6o/ja fide cultivators, and sub.l.tting by occupancy
tenants should be discouraged, if it cannot he altogether prevented. ' , 

.. ~~ added that he did not-

t look upon the occupancy-tenant as entitled to sit at any speciaJly privileped rate of rent, but 
only at tbe established rates ruled to be equitable fOl' the classes of land held by him and 
approved by the Revenue-anthorities. This being the case, all that the Government desires to 
do is to protect him against arbitrary ejectment, and provide by law that tbe amount of his 
rent sball not exceed fair and equitable limit.!, open to authoritative revision from time to 
time.' 

.. Meanwhile, Mr. Reynolds hnd, with the assent of the Government of 
India, been placed on special duty to revise the Bill. Mr. Reynolds' work was 
accomplished in the winter months of 1880-81. His revised Bill was then 
submitted to District Officers and t~ various Associations for opinion; and in 
July 1881, Sir A. Eden wns able to communicate his matured proposals to the 
G_overnment of India. The extent to which public opinion had been taken 
on the Bill, as originally prepared by the Rent Commission, and as redrawn 
by Mr. Reynolds, is shown in tbe bulky volumes which were submitted by the 
Government of Bengal to the Government of India, and which we now propose 
to publish, No less than sixty-four reports, memorials and notes-ronny of 
them ot great length-had been received and cnrefully considered. 'There 

• 
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was hardly a principle or'a section,' the Government of Bengal was able to say, 
<that had. not formed the subject of comment or controversy.' 

" With Sir A. Eden's letter was forwarded, not only Mr. Reynolds' Bill, but 
also a revised draft of that Bill, embodying the amendments which had. com
mended themselves to the L\eutenant-Governor. The accompanyin9 letter 
explains the main points on which this revised draft, which may be described 
as Sir A. Eden's Bill, differs from the Bill of the Rent Commission, and the 
reasons for these divergencies. In summarizing the contents of this letter, I 
cannot do better than avail myself of Mr. Justice Cunningham's minute 
The conclusions at which Sir A.. Eden had arrived were:-

'1. Tbat from 1863 the necessity oi a radical revision of Act X of 1859 bad been admitt.ed 

§ 12. 
on all hands; that since the Pubua riots in 1873 this necessity 
had been recognised as nrgent; and that the landlorda bad 

been as forward as any class in pressing for a change in the law. 

'2. Tbat Act X of 1859, while opening the door to certain classes of raiyats who had no 
claim to occupancy-rights, had on the whole operated to the detriment of the entire body, espe
cially in Bihar, where' only the more powerful raiyats had succeeded in resisting the landlords' 

522. 
encroachment,' where occupancy-rights had to a large extent 
disappeared, and the rents of the great mass of tenantry had 

been enbanced to twice their former amount within the.last 16 year", 

'S. That the rights originally conferred on the zamlnda.:s, whatever else they might have 

§ 00, 
been, were not tbose of '. bsolute pl'oprietorship,' the Gov
ernment prescribing II fixed rental to be adjustsd by itself ac

cording to recognised rnles, stringently forbidding any other exaction on the part of the land
lords, taking nnmerous precautions for the protection of the raiyats ' ... tlIeir poa8Buiona,' and 
reserving to itself the right of future iuterference, should it ever be necessary, on their behalf,. 
without such interference giving rise to any claim on the part of the zamlndars for abate'!lent 
of revenue. 

'4. That tbe rents of Bengal were and must, in existing circumstances, continue to be 'cus

§ 26. 
tomary,' not 'competitive,' in the sense of the word employed 
by economists, the real competition bsing tbat arising from 

tbe necessity of large numbers who must live oll'the land, and have no alternative but starva
tion; that it was the duty of the State to regulats tbis customary rate, and so to fix tbe extent 

. of beneficial interest left to tbe raiyats, and tbns, in. the word. 
§ 28. of a distinguished Revenue-officer, to recognise' the raiyat's 

right, founded on the most ancient autbentic recorda and uninterrupted prescriptive usage, 
through a snccession of Governments, native and foreign, from ancient times to onf own, 
to bave their payments fixed by the authol'ity ,of Government.' 
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'5. Tbat tbese occupancy-rights belonged by tbe old law alld custom to the gro~s ma's of 

§ 30. 
tbe resident raiyats, as laid down by tbe bighest autborities, 6.!1., 
Mr. Holt Mackenzie in 1832 and Sir_ William Mnir, who 

says, '·1 am satisfied that the khudkasht 01' resident raiyat cultivator ot Bengal was tbe ordinary 
P 48 type of hel'editary 01' proprietary raiyats common throughout 

age • India. In fact, it appeared to be admitted by tbe cbier spokes-
man of tbe zamlndars that kbudkasbt raiyats of all degrees always had an occupancy-right.' 

'6. Tbat tbe preseut time afl'orded the best opportufiity for legislation." 

"The means by which Sir A. Eden proposed to meet these obligations were-

'1. To give to all 'resident' raiyats occupancy-rigbts, putting a liberal construction on the 
word 'resident! 

'2. To pro~ide for enbancement of occupancy_tenants' rates, by preserving tbe existing 

§ 29. 
rules as to enhancement, but making those rules workable 
by having an official table of the rent and prices drawn up in 

each district, by whio'h claims to euhallcement can be adjusted by specially appointed tribunals. 

§ 14. 
There would, in fact, be a sort of rent-settlement conducted 
by local officials of experience, by which the customary rates 

in each locality would be ascertained "nd declared. 

§ 2<1. 
'8. To provide that the rents, thns· declared just and 

equitable, should be binding on the landlord, no private coutract 
being allowed to supersede them. 

'4. To guard against the conversion by.the landlord of raiyal! land, .•. 6., land over wbich 
. occupancy-rigbts exist, or can be acquired, into 'khamar,' 

§ 25. nij-jote 01' SIr land, over which tbe landlord's proprietary 
]'ights exclude the growth of··aIlY subordinate interests. 'Khamar' lan:ls appear to have 
been originally merely the surplus uD1"eclahned land of the village, which the landlord was 
allowed, during the continuauce of his revenue-engagement with Government, to cultivate for 
his own benefit, but which became' raiyati' as cultivators settled on them.' 

" T!J.ese proposals involved several material departures from the recommend. 
ations of the Rent Commission. The most important change related to the 
definition and status of the occupancy-raiyat. The Commission had recom
mended the retention of the 12-years' rule as given in Act X of 1859, but 
proposed to create an intermediate group of tenants possessing inferior occu
pancy-rights, with a view of bridging over the gulf" between the 12·year occu
pancy-tenant and the mere tenant frotlf. year to year or at will. These recom
mendations were, as already shown, the result of a compromise between those 
members of the Commission who wished to retain the letter of Act X of 1859, 
and those who wished to give effect to its undoubted intention. Sir A. Eden, as 
he t?ld the British Indian Association, was for placing the occupancy-tenure on 
a broader and more permanent basis. He thus had to go back to the old phrase
ology of' resident raiyat,' and to find in a satisfactory definition of this term 
the solution of the question. In his Bill, a resident raiyat was one who hall 

• 
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resided for three years' in a village, . aild a. right of occupancy was conferred 
(In every resident raiyat in all Jands held by him within that village, or within 
a. certain distance of his home. 

"The table-of rates was the second important point in which Sir .A. Eden's 
Bill departed from the :&ent 'Commission's proposals. Discarding the Rent 
Commission's scheme of conc~nt jurisdiction,. Sir .A. Eden fell back. upon 
the old principle of the pargana rate. .As he had _restored the 'resident' 
raiyat to his ancient position, .so he proposed to restore the '.pargana Tate' as 
the true index to the raiyat's rent. The preparation of these tables-of-rates and 
authorised tables-of-prices was to be entrusted to specially qualliied Revenue
officers. Sir A.. Eden thought he saw his W33 to providing~ 

'an agency which should in the conrse of a reasonable nnmber of year. determine the equi&. 
able ,rates of rent payahle in all districts of Bengal, with due regard to'existing 'rents, the 
increased value of produce, and other things. There can he' DO douht, as ·already .remarked, 
that in most districts these operations wonld largely increase the incomes of the zamlndars. 
'.rhe raiyats would, howeyer, be protected by all the reser~atioDs and limitations suggested by 
the Renl Commission; the enhancements would be moderate, and at the same time authorita
tive; and the general result should be the removal of much cause of friction as between land
lord and tenant. and the establishing of the heneficial interest of the occupancy-raiyat. and con
seqnently of the agricultural prosperity of Bengal, upon a definite and permanent basis:' 

" .A third material question on which Sir A. Eden saw cause to differ from the 
Rent Commission related to the power of distraint. In the interest of the landlords 
he considered that distraint should be retained in a modified form. Reproposed to 
make distraint throughout a process of the Court, to confine the right to dis. 
train to one year's rent, and, in the absence of a written contract or an order of 
enhancement, to the amouIl:t payable as rent in that year. The raiyat wasta be 
allowed to guard against it by depositing the rent claimed or security for it in 
the treasury. The right was further fenced in by restrictions as to'co-sharers 
and unregistered landlords, and by provisioJ).S for the gathering and storin~ 'of 
distrained crops and for raising the distraint at any time before sale by,paYment 
under protest of the sum claimed into the Coll!lctor's Court. Distraint would 
thus practically take the form of a summary suit, and yet be open to :less objec
tion than any form of summary suit followed by an ordinary decree. 

"In addition to distraint, Sir A. Eden, proposed to give assistance to land-
lords ilL realising their rents in three other directions..... . 

(1) by the establishment of special Rent Courts'; 
, (2) by adopting the abbreviated Small Cause 'Court procedure of the 

Rent Comm4lsion; 
(3) by concediDg in certain cases summary sale without decree. 
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The last privilege was to be granted only by special order of the Government 
to Ii. proprietor on proof that a proper system of accounts and registration was 
kept up on his estate. Alid Sir A. Eden was not inclined to grant it readily. 
• Summary sale without decree,'he wrote, • after . service of a notice, which, 
however' duly' proved, the raiyat probably never saw, would mean to him utter 
ruin without warning and without remedy. The Lieutenant-Governor would 
never"consent to such ·procedure as of general'or ordinary application.' 

"This, then, is the position in which the Government of India found the 
Bengal rent question when they took it up after the receipt of Sir Ashley 
Eden's lette~ of July 1881. The subject had engaged the unremitting attention 
of three Lieutenant~Governors j it had been threshed out as few subjects have 
ever been threshed out before j there was a general concurrence of opinion both 
aa to the nature and magnitude of the evils which had to be dealt with, and as 
to the necessity for dealing with them in a general and comprehensive manner: 
and lastly, the lines on which remedial legislation must proceed had been 
clearly marked out. 

" Nor was it by the Government of Bengal 810ne that the necessity for 
legisllrlion had been insisted on. 

ce Holding an independent inquiry, the Famine Commission had come practi
cally to the same conclusions, and made substantially the same recommenda
tions as the Government of Bengal. 'The Commission have received a large 
amount of evidence,' they report, 

• remarkable in its weight and unanimity, to the effect that in the Bengal Province the 
relations of landlord and tenant are in a specially nnsatisfactory condition. We feel, no doubt, 
tIiat the condition of the rent law and the way in which it is administered in Bengal are, as 
it was described to us by a high official of the province, a very grave hindrance to its 
agricultural prosperity, and that large portions of the agricnltural population remain, mainly 
owing to this cause, in a state of poverty, at all times dangerously near to actual destitution, 
and unahle to resist the additional strain of famine,' 

" And, in speaking of the necessity for legislation and of the kind of legis
lation that is required, they go on to say-

I 

, We can feel no doubt that in 11.1\ the provinces of Northern India, and particularly in 
Bengal, it is ,the duty of the Government to make the provisions of the law more effectual for 
the protection of the cnltivators' rights. This opinion is primarily based on the historical 
ground.t~at they have a claim, as a matter of strict justice, to be replaced, as far as possible, in 
the P?Sltion they have gradually lost; but it may also be supported on the economical ground 
th~t, 1U the case of these large cultivating classes, security of tenure must have its usual bene
fiCIal effect; and that, as a rule, the cultivators with occnpancy-rights are better off than the 
tenants-at-wiIl. Wherever inquiry has been made, it has been found that, in all mattera 
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relating to material prosperity T such as the pcSliession 'of more cattle; hetter houses and hetter 
clothes, the superiority lies on the side of the occupancy-tenants, and the figures in the pre
ceding paragraphe also show that, as a rule, they hold 1nrg~r areas of land. Where the sub. 
division of land among tenants-at-will is extreme, and in a countl·y where agriculture is almost 
the only possihle employment for large classes of the people, the competition is so keen that 
rents can be forced np to a rninons height, and men will "crowd each other till the space left to 
each is barely sufficient to support a family; any secnrity of tenure which defends a pal1; of 
the population from that competition nlust necessarily be to them a source Ilf material 'comfort 
and of peace of mind, such as can hardly be conceived by a community where a diversity of 
occupations exists, and where those who cannot find a living on the land are able to betake 
themselves to other employments. 

" < It ia ouly nnder such tennres as convey permanency of holding, protection from 
arbitrary euhancement of rent, and security for improvements, that we can expect to see pro
perty accumulated, credit grow up and improvem~nts effected in the system of cultivation. 
There could be no greater misfortune to the country than that the numbers of tbe occupancy
class shonld decrease, and that such tenants should be merged in the crowd' of rack-rented 
tenants-at-will, who, owning no permanent connection with the land, have no incentive to 
thrift or to improvement. It is desirable for all parties that measures should be framed to 
secnre the consolidation of occupancy-rigbts, the enlargement of the numbers of those who 
hold nnder secure tenures, and the widening the limits of that security, together with the 
protection of the tenant-at-will in his jost rights and the strengthening of his position by any 
measure that may seem wise and equitable:' • 

" After what I have said, it must be abundantly clear that there is an urgent 
nee~ for legislation, and that the tW<> main objects at which our legislation 
should aim are:"" .' 

1st, to give reasonable security' to the tenant in the occupation and 
enjoyment of his land j and 

2ndlV, to give reasonable facilities to the landlord for the settlement 
and recovery of his rent. . 

"That both of these are legitimate objects of legislation no one will be found, 
to deny. But we have been told that, whilst there is no reason in. the world why 
we should not effect the one, there is a serious obstacle in the way of our 
effecting the other. We may legislate to enlarge the powers of the landlord, but 
we cannot legislate to enlarge the rights of the tenants. And why jl BecaUse 
we are barred from doing so by contract, the contract, namely. with the iamindars 
which was embodied in the Permanent Settlement. Now, far beit from me 
to enter into any minute or exhaustive inquiry into the" meaning· and· effect 
of the numerous documents which, together," make up what is knoWn as the 
Permanent Settlement. . The time allotted to the performance of business in this 
Council is not long enough-life itself would hardly be long enough-for the 
due perfornuince of such a task. I am quite aware that my hon'ble colleague, 



90 EENG.A.L TEN.A.NOY. 

Mr. Kristodas Pal, and myself might bombard each other for many a long 
summer day with rival extracts from the literature of 1793, without making a 
single step in advance. And, if I were rash enough to embark on such a con. 
troversy, I should throughout it be haunted by an uncomfortable consciousness 
of the presence of that worthy and portly nobleman, whose picture hangs on our 
Council-room wall, and who would seem to be looking down with an amused and 
compbcent smile on our persistent and futile ~fforts to make out what on earth 
he meant. All that I can venture to do is, to state; as briefly as possible, the im
pression which the main features of the controversy have produced on one to 
whom the subject is comparatively fresh, and who has endeavoured to approach 
it with that impartiality which ought -to be the characteristic of a well-balanced 
and ignorant mind. Now, I will not pause to consider how far a Government 
can, by entering into a contract, 'Prevent itself and its successors for all time 
from doing that which, in 'the interests of the general welfare of the'community, 
might apart from contract be justifiable and necessary. It is not necessary that 
1 should do this; because, whilst fully admitting the existence of a contract and 
its binding character, there is no great difficulty in shewing that this so-called 
obstacle to legislation for the protection of the tenant is no obstacle at all, 
that it is a mere phantom barrier which, the moment that it is approached, dis
solves into thin air • 

.. What was the Contract embodied in the Permanent Settlement? Who 
were the parties to the contract, and what was its intention and effect? 

"The main features of the case adinit of being very simply stated. Before 
1793 the zamindars were, as they are now, the persons responsible to the 
Government for the payment of the land-revenue in cases where that revenue 
was not collected directly from the cultivator. The amount of land-revenue 
which each zamindar had to pay, and for the payment of which the Government 
held him responsible, was fixed by contract or arrangement between him and 
'the Government. Such contracts were termed settlements. They sometimes 
related only to the revenue of a particular year, but it was found in practice 
more convenient to make them for a term of years. Before 1793 there had 
been two or three quinquennial settll;ments, and in 1793 tltere was in force a 
decennial settlement, or settlement for a term of ten years. The Government 
agreed with the zamindars that this settlement should be made permanent, and 
that no addition should be made to the amount of revenue by reason of any 
future increase in the area under culthation. In other words, the Government 
fixed in perpetuity that which had previously been fixed either for a single 
year, or for a term of·years. 'The Permanent Settlement then was simply a 
contract between the Government and the zamindars as to the amount of land. 
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revenue payable by the latter to the former. The parties to the contract were 
the Government on the one hand and the zammdars on the other. The raiyats 
were not consulted about the arrangement, and 'were in no sense a party to it; 
and, according to the most ordinary principles of contract, it could not affect 
any right which they then had or might thereafter acquire. 

" Eut then it was said that at the time of the Permanent Settlement, and as 
part of the same il.rrangement,1I. formal declaration was made declaring'the pro
perty in the soil to be' vested in the zammdars; that throughout the. Regu
lation of 1793, which confirmed and gave effect to the Permanent Settlement, 
the zamindars are described as the' proprietors' or 'actual proprietors' of the 
land; and that this declaration and description are inconsistent with the notion 
of proprietary rights in the land being vested in any other class of persons. As 
to the use of the term ',proprietor,' no serious argument can be based upon it. I 
have heard of the magic of property. Eut I never understood that there was 
any such magic in the phrase '.proprietor' as to wipe out any rights qualifying 
those of the person to whom the phrase ,was applied: , and it would be specially. 
difficult to show that it had any such effect in the Regulation of 1793. 

"In the first place; the term, as applied to land, has no technical meaning in 
English law, and if you were to ask an English lawyer what were the rights in 
the soil of II. proprietor of land, he would pl'obably tell you that you were using 
loose and popular language, and would beg you to make your meaning more 
precise and clear. In the next place, the term was freely applied to the zammdars 
of Eengal and other persons of *e same class in Regulations and other official 
documents of a date anterior to 179.3, and therefore could not possibly be taken 
as indicating, or, to use a technical term, connoting, rights created at that date. 
'And thirdly, the term, though, as I have said, it has no techIiical meaning in Eng
land, has acquired a very definite meaning in the settlement-literature of British 
India. It means, in those parts of India which are -not permanently-settled, 
the person who, whatever may be his rights in the soil, has the right of having 
a settlement made with him, the person, namely, w hom, for purposes of land- , 
-revenue, and for those purposes only, the Government find' it convenient' and 
advisable to treat as owner or proprietor of the-land. Such a recognition, of 
course, is not inconsistent, and was never supposed 'to be inconsistent, with the 
existence of any number of other rights in any number of other persons. All 
such rights are simply left outstanding. The use of the term • proprietor' in 
this sense is closely analogous to the use of similar terms in English statute law. 
Here, for instance, is' a definition of i owner' taken frOm a recent'English Act
the Public Health Act of 1875 :-:-" • Owner' 'means' the person for the time 
being receiving the rack-rent of the landa or premises in connection with 

G 
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which the word is used, whether on his own account, or as agent or trustee fop 
any other person, or who would so receive the same if such lands or premises 
were let at a rack-rent." In this case,the legislature has said: We intend 
to impose certain sanitary duties on the owners of lands and houses. We will 
not inquire too closely which of several persons ought, as between themselves, 
to perform those duties. It is sufficient for our purposes to :find out who gets 
the rent; we will treat that man as owner for the purposes of the Act. We 
will make him primarily responsible for the p~rformance of duties imposed on 
owners by the Act, and leave all questions between him and third persons 
untouched. And this is precisely the policy which the East India Company 
adopted in Bengal before the date of the Permanent Settlement. . They found 
a number of persons claiming interests in the soil. Which of those persons 
had. the best claim, as against the others, to be considered true owner of the 
soil, was a theoretical question of enormous difficulty. But which of those 
persons ought,. for land-revenue proposes, to be dealt with as owner of the soil, 
and primarily liable for land-revenue accordingly, was a practical question, 

< which admitted of a practical solution. The East India Company settled it in 
Bengal by selecting the zammdars as the persons to deal with, and they 
christened them landholders or proprietors accordingly. 

"What, then, is the meaning of the formal declaration referred to in 
Regulation II of 1793, that the property in the soil was vested in the land
holders, and of the statement in the same Regulation, that the property in the 
soil had never before lieen formally declared to be so vested P 

"Rere again, if we bear in mind what is so often insisted upon by the 
zam£ndars, that the Permanent Settlement was a contract, that is to say, an 
arrangement between two parties, the Government on the one hand and the za-· 
m£ndars on the other, and that this declaration was embodied in, and formed part 
of, that contract, there is no real difficulty in coming to a conclusion as to what 
it really meant. In dealing with persons who had interests in the soil, the 
Government claimed rights over them in two capacities. It claimed to be both 
supreme Government and supreme landlord. In one capacity it was deal
ing with subjects; in the other capacity it was dealing with sub-proprietors or 
tenants. But it was never very easy to. say either what its rights as supreme 
landlord comprised, or at what point the line was to be drawn between its 
rights as landlord and its rights as Government. As to the first question, it 
is, of course, obvious that the rights of a supreme landlord may be of the most 
limited nature. According to tIre theories of English law, all English land is 
held mediately or immediately of the Crown, and therefore, says Blackstone, 
• the sovereign only hath ab80lutum et directum dominirim in the land." But 
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we all know that this absolute and direot ownership or' proprietary right is of 
the most shadowy oha.ra.oter. And as to the seoond question, I need only 

'remind an Indian audience of the eternal oontroversy whether that share of 
the produce whioh is payable to- the Government in distriots not permanently 
settled ought more properly to be denomin8.ted revenue or rent. Now, it was 
this second question whioh the Government endeavoured to solve in making 
the Permanent Settlement. It sl\id to the zamindars, we will not only:fi,x: for 
ever that share of the produoe for the payment of whioh you are to be held re-

'sponsible, but we 'will give up to you our olaim to be oonsidered your landlords., 
What you pay us shall be revenue, not rent. As between ourselves, you, and 
not we, shall be deemed to be the proprietors of the soil. 

ce But there were three things whioh the Government did not do by the Perma
nent Settlement. It did not divest itself of its general right-a right whioh be
longed to it not as landlord but as Government-to make from time to time suoh 
laws and adopt suoh administrative measures as it might think expedient fol' the 
general welfare ot all olasses of its subjeots; it did not define the nature and 
extent of the proprietary rights whioh it gave up to the zaniindars; and it did 
not inolude in its grant any proprietary or qua8i-proprietary rights belonging 
not to itself, but to some other olass of persons.- Before the settlement, the 
zamindars, when not oultivating themselves, occupied a middle position between 
the Government, with substantial but ill·defined proprietary rights over them, 
and the great mass of oultivators, with substantial but ill-defined proprietary' 
rights under them. After the settlement, they were freed' from the one, but' 
they, remained subjeot to the other. 

"Nor is there any ground for the suggestion that the oooupanoy-rights 
whioh at the time of the Permanent Settlement were-I will not say saved, 
for they required no express saving; but-left outstanding,-inoluded only the 
rights of those raiyats who happened to be in occupation at the date of the settle
ment. If there was at that time-as it seems abundantly clear tha't there was
an established oustom or usage under whioh the resident raiyats, that is to say, 
the great mass of the oultivators, ..... for an agrioultural population is essentially 
stationary in its habits,-under whioh the resident raiyats were entitled to hold 
at fixed rents, that oustom or usage would, acoording to the ordinary prinoiples 
applicable to the interpretation of statutes, be unaffeoted by the legislation of 
1793, and would proteot not only those who had taken up lands before that 
date but those who ~ght take up lands at any subsequent date. 

n We have, indeed, been told that it was part of the bargain between the 
Government and the, zamindars that the latter should not . only be exempted. 
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from payment of revenue for lands which were then waste, but which might 
subsequently be taken into cultivation, but should be given full and absolute 
discretionary powers as to the mode of dealing with such lands, unqualified by 
any village-custom or local usage. But it would require extremely strong and 
clear words to make an enactment confelTing such powers,-an enactment which 
would be inconsistent with all Indian notions as to the rights of a reclaiming 
o~cup~er in the land which _he brings und~r cultivation, and which would 
throw into, and keep permanently in, the category of khamar or private land 
the whole of the then vast area of the unreclaimed land of Bengal. It would 
require, I say, very strong and clear words to effect such a revolution; and I 
cannot in any of the Regulatiolls of 1793 find words on which such a con
struction could reasonably be placed. 

" And, even if any such right had been conferred, it would have been 
contJ:Olled and qualified by the express reservation of a power to legislate from 
time to time for the protection of the cultivators of the soil. 

, " No; in construing the documents connected with the Permanent Settle
ment, as in construing other documents of a like nature, general words must be 
read with reference and subject to specific rig hts and customs, and a bargain be
tween two parties must not be treated as affecting the rights of any third party. 
Construed in accordance with these principles, the Permanent Settlement did 
not, of its own operation, prejudicially ~ffect any rights of the existing generation 
of cultivators, any 'custom or usage tending to protect the rights of future 
generations of cultivators, or any power of the legIslature to interfere from 
time to time for the protection of those rights. 

"We may, therefore, I hold, proceed fearlessly and with a clear conscience 
to legislate in such manner as may seem most conducive to the interests J:>oth 
qf landlord and of tenant, undeterred by any phantom which would bid us turn 
aside from the path of equal justice, and bearing in mind that, if we interpose 
to strengthen the powers of the landlord, we should not be doing equal justice 
if we did not at the same time take steps to maintain, to secure and to fortify 
the rights of the tenant. 

"Our first object, then, must be'to take care that the Bengal raiyats, as a 
class, ~hall be (I am using Sir Ashley Eden's words) 'secured in the enjoyment 
of those rights which the current law and custom of the country intended them to 
Ilave, protected 'against arbitrary eviction, left in the enjoyment of a reason. 
able proportion of the pl,'Ofits of cultivation, and. in short~ placed in a position of 
substantial comfort, calculated., to resist successfully the pressure of bad times.' 
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,CC To protect the raiyats as a class. ,But how is that class to be defined P I 
have often asked that question, and the answers which I have received remind 
me of, the well-known answer which is said to have been given by a Cambridge 
undergraduate to a Board of Examiners who pressed him sorely to define the 
centre of a cir~le. He traced a circle with his-finger in the air, pointed to the middle 
of it, and said ' there.' We all know in a general way what itt meant by the 
expression -' raiyat'; we all know.in a general ~ay what we mean when we. speak 
of .the resident or settled raiyat, or of the resident or settled cultivator; but we 
cannot give any precise definition of the class without running a serious risk of 
including some whom we ougbt to exclude, and of excluding some whom we 
ought to include. An elem~nt of arbitrariness is necessarily inherent. in every 
definition which we Can possil?ly frame. We have seen .that the authors of the 
A()t of 1859, both when they spoke of a resident raiyat, and when they laid down 
the rule as to 12-years' occupancy, did not mean to create new rights, but to 
describe existing rights, and that neither the phrase which they rejected" nor 
the rule which they ultimately adopted, precisely hit the mark. We are in 
the same difficulty now as th.e legislature were in then; and, whilst admitting • 
that the definition which was then adopted is imperfect, and that any definition 
which we can devise now must be to some extent artificial, our object should 
be so to frame our legislation as to depart, as little as possible, from the notions 
and distinctions which are already established_ in the ,country and familiar to 
the people. 

" Now, we :find that" there are two distinctions long and deeply en grained in 
the mind of the agricultural population of Bengal. The one is the distinction 
between the khudkasht raiyat and the paikasht raiyat,---,the cultivator who, 
1\1 herever. may have been his place of residence, whatever may have been the 
length of time during which he had- held any particular piece of land, was 
recognized as being in some sense permanently settled in a particular locality, 
and as having Bubstantial, though imperfectly defined, rights in the land 
situate within that locality. and, on the ,other hand, the cultivator who was 
never fully recognized as properly belonging to, or sharing the rights of, the 
a.gricultural community, and alw~ys retained the. character of . an outsider, 
or almost an interloper. 

"The other is the distinction between that portion of the land wllich, under 
whatever circumstances it was acquired or appropriated, and by whatever de

. J1ominstion it was l!:nown, whether as sir, khamar,niNote or zeraat, was recogniz. 
ed as being in a special and exclusive seme the private property of the zamfndar. 
as distingtlished from all the rest of the cultivated ot oultivable area, which 

H 
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may be called raiyati land, and in respect of which the zamindar's rights 
were merely to receive a share of the produce or its equivalent in money. 

"The first distinction is a distinction between two classes of cultivators; 
the second distinction is a distinction between two classes of land. 

" ~ ow, the legislation of 1859 proceeded on, the first of these distinctions, and 
endeavoured, though as we have seen with imperfect success, to define and 
protect the rights of thekhudkashtor settled raiyat. But there is a great deal 
to be said for basing legislation on the second of these distinctions. We might, 
I think, very fairly say to the zamindars-' This private, sir or khamar land is, 
and shall be, your own in a special and exclusive sense. You may do as you 
like with it: keep it in hand, or let it out precisely as you please. Of this 
land you shall be not only the actual but the absolute or exclusive proprietor. 
But as to the raiyatf land, there your proprietary rights are, and shall be, 
limited by the rights of the occupying cultivators. You shall have your due 

< share of the produce, but we will adhere to the old law and custom of the 
country, and prevent you from interfering with the occupier as long as he pays 
rent at the established rate.' The great advantage of basing the law on this 
distinction would be, that it would entirely get rid of the elements of irritation 
and conflict necessarily inherent in any rule which declares that rights shall 
be acquired· by occupation during -Ill specified period of time. It will be seen, 
from the papers which we sh all lay before you, that the Government of India one 
time proposed to legislate_ on these lines, but in deference to very high author
ity, and to the suggestion that such legislation would involve too serious a 
departure from the principles contaiI?-ed in thc Act of 1859, we have ultimately 
determined to eIQbody in our Bill the twelve years' rule, with modifications 
which I will presently explain. 

"I am now in a position to describe the principal provisions of the Bill which 
I am asking for leave to introduce. The Bill will be accompanied by a popular 
commentary in the- shape of a full Statement of Objects and Reasons, and 

_ therefore I need not do more than dwell on its more important features. 

"In the first place, it is not intended, and does not profess, to be a complete 
or exhaustive code of the law of landlord and tenant. It is merely a Bill to 
amend and consolidate certain enactments relating to that subject. It does not 
attempt to embody all the rules of the common law or the results of judicial 
decisions, and it expressly saves custom. 
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n The most important secticns of the Bill are those which relate to the raiyat
with occupancy-rights, but before reaching that point the Bill deals 1I'ith two' 
other subjectS to which I must shortly refer • 

•• The first of these is the distinction between the khamar or private land, 
and raiyati land or land destined for occupation by raiyats. -

., The imporlance of this dis \mction arises chiefly from the circumstance 
-that raiyats oooupyfug land of the latter class will, under the Bill,. enjoy a 
_ much larger measure of protection than those occupying fund of the former 
claSs. Bearing this in mind, and having :re,,<>arcl to the efforts made by land
lords in some parts of the country under the existing law to get into their own 
hands as large an amount of the raiyati land as possible and convert it into 
khamar land, we have framed our definition so as to make it clear that the 
existing stock of khamar land cannot hereafter be increased, and have further 
enacted that all)and which is- not khamar land shall be deemed to be raiyati 
land, and that all land shall be presumed to be raiyati land nntil the contrary is 
proved. 

.. In Bihar, owing to the large extent of the khamar, or, as it is there 
termed, .. zeraat, .. land, and the persistent efforts made by the landlords and 
their lessees to increase its extent, the question is oue of cardinal imporlance. 
Accordingly, we have further pro'\1ided for making, in some parts of the province, 
a complete survey and record of th& existing khamar or zeDaat, in order to pre
clude all possibility of future disputes on the point • 

.. Next in order comes a chapter dealing with the class of persons who are de
scribed in the Bill as tenure-holders, and w ho ar~ practically middlemen betwClen 
the zamindar or principal rent-receiver and the cultivator. They do not, as a rule, 
cultivate the land themselves, but collect the rents and pay over to the superior 
proprietor an . annual sum, which may be either fixed or liable to enhancemen't 
from time to time. There may be several degrees of such middlemen, each 
receiving rent from a person below him and paying rent to a person above 
him. And the amount <?f rent payable by them is determined by considerations 
similar to those which apply to the rent payable hy an occupancy-raiyat. -

.. In dealing with t~ class of persons we have followed very closely the 
recommendations of - the Rent Commission. They proposed to _enact that, 
in the cases where the rent of a tenure or under-tenure is liable to enhance
ment (there are many cases in which it is not so liable), it may be en
hanced np to the -limit of the customary rate payable by persons holding 
similar tenures or under-tenures in the viCfinity, or, where no Such customary 
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rate exists, up to such limit as to the Court may appear fair and equitable. 
but so that the profit of the tenure-holder shall not, in the absence of 
special circumstances, be more than thirty per cent. of the balance which 
remains after deducting from the gross rents payable to him the expenses 
of collecting those rents. And, to prevent the power of enhancement from work~ 
ing hardship, they proposed to provide that the enhanced rent should not in any 
case be more than double the previous rent; itlat the enhancement might, in 
certain cases, be made to take effect gradually; and that rent once enhanced 
should not be altered for ten years unless on account of alluvion or diluvion. 

"On these and other points we have adopted their proposals, with certain 
modifications 'of detail. Thus, we have declared a permanent tenure to be herit
able, devisable and transferable, and we have enacted that the holder of such a 
tenure shall not' be ejected byhis landlord except under a decree of Court passed 
on the ground that he has broken a condition on breach of which he is, under a 
written contract between himself and his landlord, liable to. be- ejected. It 

• will be borne in mind that his interest is liable to . sale, and in some cases to 
sale by a summary process. Lastly, we have provided for the registration 
in the landlord's register of all successions to, and transfers of, these kinds 
of interest. . 

"The best known and most important of these intermediate interests are 
those known as patni tenures. They are held at a rent fixed in perpetuity. 
but, in case of defa\llt, they are, under one of the old Re~ations, liable to 
summary sale by a special process.' We have devoted a special chapter to this 
class of tenures, but in dealing with them we have left the law substantially 
unchanged. We have not overlooked the various proposals which have been 
made for the amendment of the summary sale procedure, but we have thought 
that, as they touch only matters of detail relating to an institution of a very 
special nature, they would be best considered at the Select Committee stage of 
the Bill, when it is hoped that it may be found possible to simplify the form Of 
the law very much without materially changing its substance. In the mean 
time, we have thrown the existing enactments into a schedule. 

"We now come to the raiyat. I have said that there is considerable diffi
culty in defining the raiyat, and there is one particular class of raiyats. namely. 
those holding at fixed and unalterable rates, whom we have found it convenient 
to take out of the category of raiyats and include in the definition of tenure
holders. We have done this mainly for convenience of drafting, but we believe 
that the effect of our having done it will be of little practical importance, inas
much as these tenants are, to all practical intents and purposes, OIl the same foot-
ing as tenure-holders. . 
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fC Setting these aside, who is a raiyat ? We have lleen unable to frame more 
than a negative and incomplete definition of him. We propose, following the 
Bill prepared by the Rent Commission, to limit the term to tenants who hold land 
for purposes of agriculture, horticulture or pasture, or who have come into posses. 
sion for such purposes. Weare quite aware that cases may 'occur near the 
line of separation between the different classes interested in the land, in 
which a doubt will arise wheth~ a tena.n.t is a tenure-holder, a raiyat or a. 
person holding under a raiyat. We believe, however, that this distinction is. 
generally well understood, and. that, save in exceptional cases, no difficulty 
will arise. However this may be, no complete definition has as yet been, 
suggested "hich wo uld not be certain to give rise to difficulties greater 
than those which it is intended to remove. If anybody can suggest a better 
definition than ours, we will gladly adopt it. 

" I have said that one of the. objects of our legislation is to give reasonable 
protection to the raiyats as a class, and in particular to recognise and confirm 
that right of occupancy conditional on payment of rent at the established rate 

. which formerly appertained to the khudkasht, settled or permanent raiyat. 
Who, then, is the settled raiyat P . We have seen 'that the Act of 1859 adopted as 
a test for determining this question the occupancy of land for twelve years. It 
has been held by the highest judicial authority that the provisions of the Act. 
with respect to the establishment of the right of occupancy, should be Iionstru. 
ed as cumulative, and not as exhaustive ()r exclusive of all other modes of es-o 
tablishing that right; but, as a matter of fact, the Act has come to be regarded 
as a. Code complete in itself, and as superseding all other modes of establishing 
the right. Its effect has consequently been, to injure seriously the rights of 
the old establisbed raiyats by throwing on tbem the burden of proving, not 
merely tbat they have held for 12 years in the village or estate, but furtber, 
tbat they have so held in every one of the particular fields or plots in respect 
of which they.claim to have rights of occupancy-a. burden whicb, it need hard
ly be said, it is impossible for them, in the absence of any trustworthy agricul. 
tural records, to discbarge. And, as regards the acquisition of rights of OCCU. 

pancy by new comers, a matter which is always regarded as absolutely neces
sary for the prosperity of the agriculturist olass in this COtlntry,it becomes 
almost impossible under a law which enables the landlord to prevent it by the 
simple device of shifting the tenant from one holding to another before the 
period of twelve years has 'run. out. 

" It is unnecessary that I should state on the present occasion tbe various • 
remedies .which have been 'proposed for these evils. They will be found de-

I 
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scribed and discussed in paragraph 61 of one of the despatches which will be 
publiShed--the despatch of the Government of India to the Secretary of State, 
dated 21st March, 1882. It is enough to state the amendment of the law which 
we have, after a very full discussion of the question, resolved to propose. That. 
amendment follows, with certain modifications, a suggestion of the Famine Com
missioners, and. consists in making the acquisition of the status of the khud
kasht raiyat, or, as he is termed in the Bill, th~ " settled raiyat," depend not on 
the holding of one and the same plot of land for twelve years, but on the hold
ing of any raiyati land (whether the same or not it does not matter) in the 
same village or estate for a period of twelve years whether before or after the 
passing of the Act. The raiyat may, by ceasing for one year to hold land as 
a raiyat in the village or 1lstate, lose the· status so acquired; but while it con
tinues to adhere to him, he will, notwithstanding any contract to the contrary, 
be deemed to have acquired a right of occupancy in any raiyati land held by 
him as a raiyat in the village or estate after this day -the 2nd of March 1883. 
Noone can acquire the status of settled raiyat, and the occupancy-right 

. which is attached to it, unless he has been a landholder, or he and his 
ancestors before him have been landholders, for at least twelve years in 
the same village or estate. Thus, mere squatters and nomads are effec
tually excluded. I should add that, in order to obviate the effect which the 
minute partitions of estates, so common of late in certain parts of the country, 
would have in redu~ing the area in respect of which a. settled raiyat of an 
estate would enjoy his status as such, it is in effect provided that the estate 
shall, for the Jlurposes of this portion of the Act, be taken to be the estate as 
it would have existed if no partition had taken place since the 1st of January 
1853. All these provisions apply ouly to raiyati land, not to khamar land. 

" And we preserve the rights of existing occupancy-tenants by providing 
that every raiyat who, immediately before thE) commencement of the Act, has, 
by the operation of any enactment, by custom or otherwise, a right of occupancy 
in any land, shall, when the Act comes into force, become an occupancy-raiyat 
of that land for the purposes of the Act. 

"Now, we do not anticipate that these provisions will increase materially 
the area at present subject to occup~ncy.rights; indeed, if the statement which 
has been made by a high authority, that 90 per cent. of the raiyats in Bengal 
already have that right, is correct, any such increase would scarcely be possible; 
but what we hope for is, first, that a stop may be put to the vigorous efforts 
which are at present being made by landlords in some parts of the country to 
w.ithdraw land from the operation of the right by preventing the natural 
growth of a fresh occupancy-right in' the place of an old right which has deter. 
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mined. and secondly. that where occupaney-rights do. as a matt~ of fact, exist, 
the proof of their existence may be a matter of less difficulty than it is at pres~t 
to the ignorant and helpless raiyat. 

" It will be observed from what I have said that a right of occupancy is to be 
acquired by a settled raiyat holding raiyati land " notwithBtanding any contract 
to the contrary." We consider itjlssential to c8.rry the enactment to this extent. 
To quote again from the despatch of the Government of India to which "I have 
just referred: • Such is the power of the zamindar~, so numerous and effective 
are the means possessed by most of them for inducing the raiyats to accept 
agreements which, if history, custom and. expediency be regarded, are wrongful 
and eontrary to good policy, that to uphold contracts in contravention of the 
main pUrpose of the Bill would be, in our belief, to condemn it to defeat and 
failure. It is absolutely necessary that such contracts should be disallowed, and 
in this conclusion we have the support not only of the Bengal Government but 
also of the almost Unanimous opinions of the Bengal officers.' 

" I was not a party to this despatch, but I desire to express my entire con- • 
currence with the opinion therein expressed as to the absolute necessity of 
preventing our legislation from being overridden by contract. We are fully 
justified in directing our Courts not to enforce contracts, the clear and manifest 
intention of which is to defeat the intentions of the legislature. On a matter of 
this kind an ounce of fact is worth a ton of theory j and I will try to give you an 
ounce of fact-a sample ounce-in the form of a so-called contract which. as I ani. 
credibly informed. has been imposed by a Bengal zamindar on a Bengal raiyat :-

• Month)J inata1ments are opJll'OBlllve. They drive 
the raiyat to the moneyelender before the hanf8t, and 
they enable •• mfncUl .. to wrODg the raiyab by briDging 
.uita ent, month and I&ddli.ng the raiyat with COlt.. 

... i. (I., 6 anuBi per ropee per anDUID, or /r )C 100 
pv cent. - 87t pv_t. 

• (1) Tr"nBlation of th' Ka6uliyat Baid to A/Jv~ J,m 
'lIJecutld. 

To 
Zamindar. 

I, 
pal'gana 
of 
kabuliyat. 

son of , resident of , 
, sub.registry and police.station 

, c,ultivator, do hereby execute this 

I take the lease of b!gb8s of land, more or 
less, and yielding different rate of rents of village 

and mentioned in the schedule below, 

* * * * * * * * an annual jaina of Rs. • I will 
pay the rent at your kachahn * accord
ing to monthly* equal instalments noted at the foot. 
If I fail to pay the rent on due dats, I will pay 
interest at the rate oft two pice per rupee per • 
mensem till date of realisation. I will not raise 
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t Bamboo-clumpB are real n DeC!elllmes" for a rBiyst. 

§ By .ectlon 21. Act:X of 1571, tbe raiynt ;. billy 
bound to pay half the road-cess. This is to e:r.act 
the whole from bint. 

II This is to avoid section- 6, Aot 11 of 1878, which 
only throws one-half public warkll teaa no the raiyat. 

,. By section S, Act Vlli of 1862, all the dltk ees. 
( is payable by the Z8.mfndar. By this he throws them 

on the rniya.t. 
~. SeesectioD8 52. 65, R.eJ;ralotion ~III or ]'193, and 

section 11. Act VlII of f 869. The imposition of 
luch ceases is absolutely illepl. 

tt One,f •• tth .. wood. Not'tho val ... of •• en 
one..fourth the valne, of the tree. 

tt i. e., if tbe Lmd is taken up for public pUY. 
posel, the :tnmln~r i. to get the price paid by Go~ 
ermnent; the raiyat nothing. 

N.B.-The kabuliynt i. given by the raiyat and 
remain. with the ;,aminWir. The patt£ i. given by 
the zamindar and remoio. with the raiyat. This lotter 
do::ument gives no detail_, 80 that the ignomnt tenant 
never has ao opportunity of tmdenttanding the naliure 
of his rights nnd obligations; an tllese are only entered 
in the ku6uliytJt, which i. in the 'CtDfJody of the 
zsm{ndB.r. 

lDy objection to the payment of rent on tile Icor. 
of inundation, drought, f,,1I0w8 or any other cause, 
I will not delay to pay the rent. I will oultivate 
the land with my own hands, keeping the boundary 
intact in accordance with Your Hononr's wisb. 
You and your heirs are at liberty to enter into 
possessioil of the land if it is required by you and 
them. I ahd my heirs will never acquire II right of 
occupancy in the land. I will not sub.let, establish 
Mts ot b4zars, erect buildiugs, excavate tanks, 
make brick-fields, plant Lamboo-clumps:!: and gar. 
dens, settle with korfa raiyats,or transferor alienate 
the lands. If I do any of these acts, I and my heirs 
and assigns will he responsible for Bny damage 
that may thereby accrne. I and my heirs will pay, 
iu addition to the rent, toad.cess,§ public 
works cess, II zamfndarl dAk cess,,. and any other 
cess which Government· may levy in future, 
together with any cess** which you may levy. I 
and my heirs shan enjoy the fruits only of existing 
and futUre trees on the land (i.e" such trees as I 
and my heirs may plant, or may have been already 
planted by me lit your instance, and such 8S may 
be planted hereaftet at the instance of you and 
your heirs). I will not cut any trees whatever, 

. If required by -you and your heirs, you are at 
liberty tQ cut trees on payment of one-fourth of 
the price of the wood. tt I will not raise any objec. 
tion for abatement of rent on that lcore. U 1 do, 
any damage tQ the existing bamboo-clumps, I aod 
my heirs will be responsible. I will pay every 
kowri of the rent by the end of Chaitra. If I aod 
my heirs fan into arrears, yon and your heirs are 
at liberty to enter into khas possession, and will 
make a separate settlement as yon and your heirs 
think fit, and I and my heirs will not raise any 
objection. I and my heirs will not claim any 
compensationU that may be awarded under Act X 
of 1870 and Under any other law. To the above 
ell'ect I execute at my free will this kabuliyat. 

"(2) PatM. 
Rent-roll of raiyat, of village * pargana* 

'of zamfndan lot bearing tQnzi No. * zila 
* Bnnual jama * * ps<idy, &c". village *, 

lana 'I- rent ahd paddy, &c. 

'tou shall enjoy the land paying rent from 
Puny .. day to the end of the year, and having 
rights as per kabuliyat.' 
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C'This is the kind of document-contract I cannot call it-by which we dn 
_ not intend that our legislation should 'be overridden. . 

.. So much as to the mode in which the occupancy-right is to be acquired .. 
Next, as to the incidents of the right when obtained. The most important of 
these are collected and enumerated in one of the sections of the Bill, which 
provides that they shall attach ~ the tenancy notwithstanding any contract 
to the contrary. They are briefly as follows:-

(1) the raiyat may use the land in any manner which does not render 
it unfit for the purposes of the tenancy; 

(2) he may make improvemt'nts on it as provided by the Bill; 
l3) he must pay rent at fair and equitable rates as determined by the 

Bill; 

(4) he cannot be ejected. except under a decree passed for breach of 
certain conditions, or for using the land in such a way as to rendel" 

. it unfit for the purposes of the tenimcy ; 
(5) he may sub-let the land; 

(6) his interest is ttl be transferable, subject to certain rights. reserved 
to the landlord; and 

(7) his interest is to descend as if it were land. 

"It will be seen that these rights include the rights 'commonly known in 
England and Ireland as the three F's., fixity of tenure, fair rent and free 
sale. I· will touch first on the last of these three rights-the right of 
transfer. 

"The question whether the right of occupancy should be mads by express 
enactment freely transferable everywhere, as it is at present held to be by 
custom throughout a very large portion of the area to which the Bill applies, 
has been most fully and carefully considered. It has to be looked at from two 
points of view, namely, first, from the point of view of the landlord, and 
secondly, with reference to the interests of the tenant. 

"From the former point of view the question presents comparatively little 
difficulty. The landlord is concerned only to see that we <\0 not allow an 
objectionable tenant to be forced on him against bis will, and this we can 
readily guard against by giving him a right of pre-emption, or something equi
valent to a right of pre-emption, in every case of transfer. We have acOordingly 
provided that, incases of voluntary sale, gift or bequest, the landlord shall have a 

x 
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,right to purchase at 8. price to be fixed by the Civil Court; that in the case of a 
sale in execution of a decree, when the landlord and any other person bid the 
same amount, the landlord shall have the right of pre-emption; and that, when 
an order is passed for foreclosing a mortgage of an occupancy-right, the landlord 
shall be allowed an opportunity of paying in the amount of the mortgage-debt 
and taking the place of the mortgagee. The only doubt tbat has been felt 
about these provisions is whether, in the case('of a voluntary sale, the landlord 
should not be required, if he exercised his right of pre-emption, to pay the 
price at which the raiyat has actually agreed to sell the occupancy-right instead 
of a price to be fixed by the Court; but, on considering the difficulties by which 
the right of pre-emption would be clogged in cases of collusion between the 
vendor and purchaser, and in cases in which a spiteful neighbour might be willing 
to pay an exorbitant sum for an occupancy-right with a view to harassing the 
landlord, we have thought it best to put the case of voluntary sale on the same 
,footing as those of gift and bequest. 

" Looking at the question of transferability next from the point of view of 
the occupancy-raiyat's interest, the Local Government and the Government of 
India have come to the conclusion that, in the absence of evidence of any evil 
consequences which have already followed from such transfers, or which may 
be anticipated as likely to occur ~n the near future, it would be unwise to 
oppose tbe growth of the very strong tendency towards transferability which 
the prevailing customs show to exist in rights of this class in almost all parts 
of the country. The existence of such a tendency indicates-what, indeed, is 
clear from other evidence--that those most· concerned regard the quality of 
transferability as an important incident of the right; and it cannot be doubted 
that the enactment of a law absolutely forbidding transfer would, even if it saved 
existing customs, be regarded as a hardship. I may add that, if the custom of 
transferability is so widely established as is stated by some very competent 
authorities, the operation of a law of this sort would be so limited as to·be of 
but little importance. 

"That the powers of transferring and sub-letting which the Bill recognises 
may in time lead to a state of things in which the great bulk of the actual 
cultivators would be not occupancy-raiyats but under-raiyats, with but 'little 
protection from the law, is indeed within the range of possibility; but, if such 
8. state of. things should ever arise, we may rest assured that the Government 
of the day will know how to deal with it. There is nothing in the present :Bill 
which,1;)ught in ,any way to hamper them in doing so-nothing to affect the 
principle that, in an agricultural country like India,the great mass of the actual 
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cultivators' of the lIOil, whoever: they-may' . be; and however they may have 
come into the possession of the land, muSt be protected by the law . 

.. It may be asked, what happens if a landlord, by way of pre-emption or other
wise, acquires an occupancy-right in his own land. The answer is, !lny. tenant 
who subsequently takes the land from him is to llave a right of occupancy in it. 
There is nothing in the Bill to pnJvent a landlord so acquiring an occupancy-right 
in land from keeping the land in his oW'r'U haads and 'cultivating it by his ser
vants or by bired labourers. All we propose to enact is that, if he chooses to let 
it to a tenant, that tensnt shall at once acquire an occupancy-right. We consider 
this necessary in.order to guard against the possibility of a landio~ buying up 
on a great scale the occupancy-rights existing on his. estate with a view 
to putting non-occupancy raiyats on the land. To a landlord who buys an 
occupancy-right, as contemplated by the pre-emption sections of the Bill, merely 
with a view to excluding an intending purchllser: whom .he objects to have as 
his tenant, there would be no appreciable hardship in the restriction . 

.. So 'much for'free sale: now as to fair rents. It will be remembered that, 
under Act X of 1859, there were, putting aside the question of alterations in 
area, which we deai with separately, only two grounds on which the rent <?f an 
occupancy-tensnt could be enhanced : 

1,1, that. the rate of rent was below the prevailing rate payable' by 
. the same class of raiyats for land pf a similar' description an!! with 
similar advantages in places adjacent j and 

2nd, that the value· of the produce or productive power' of the 'land 
had been increased otherwise than by the agency or at the expense 
of the raiyat. . 

.. And we have seen that, in the Grest Rent Cas~, the Court ruled that, 
where enh~ce~ent was clainied <?n the . second of these. grounds, the .rule of 
proportion should be observed, namely, that the enhanced rent should bear to 
.the previous rent the same ratio that the increasea value of the produce or 

. productive power bears to the. value or power at the tiIlle when. the previoUs 
rate was fixed • 

.. Now; whatever may be said for the rule of proportion on theoretical 
grounds,-a.nd there is much to be said for it,.:....there is a general admission that in 
practice it has proved unworkable. by the Courts .. ~t hali proved unworka.ble, 
because it throws on the Court in each individual case the necessity of under
taking elaborate and laborious inquiries into economical" questions with which the 
Court is altogether incompetent to deal, a.nd which have' hiference not merely to 
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~he present time but also to past and possibly very remote times, for which no 
such evidence as could be acted on by a Court of Justice is likely to be forth
coming. Moreover, it necessitates enquiries, which are of such a nature that 
ihey could with advantage be undertaken only generally on a great scale and 
once for all, being; instead of this, undertaken over and over again in a most 
imperfect and unsatisfactory manner in individual cases. . ( 

"_The result of this is that, though the right of the landlord to enhance is 
distinctly recognized by the law, and though definite rUles are laid- down for its 
enforcement, the law has become to a great extent a dead letter. 

"The mo~t important object of our proposals on this head is, while guarding 
and limiting the right to enhance in certain respects, to put it on such a footing 
that it will be readily enforceable in practice; and the chief means adopted 
for attaining this object is that of separating off the statistical and economical 
inquhies of a general nature, to which I have just referred, and providing 

, for their being undertaken once for all on a large scale by Revenue-officers. 

" We begin by providing that, except on account of an addition to the area 
of a holding by alluvion, a money-rent payable by an occupancy-raiyat 
shall not be enhanced except by a decree ofa Civil Court, or by an approved 
and registered contract. 

"I will speak fust of enhancement'by contract. We consider, for reasons 
which I have already mentioned, that it would be destructive of the objects of 
the Bill if occupancy-tenants were left perfectly free to deprive themselves by 
contract, or, I should rather say, by instruments having the external form of 
contracts, of the right to hold at fair and equitable rates' secured to them 
by the law. 

"But, on the other hand, we believe that there are cases in which both 
landlord and tenant are willing to agree to a reasonable enhancement of rent, 
and we think· it hard that in such cases they should be driven against the will 
of ,both into a lawsuit. We have accordingly adopted a middle course by 
providing that a money-rent payable by an occupancy-raiyat may be enhanced by 
a contract in writing, approved of and registered by a Revenue-officer appointed 
by the Local Government in tlrls behalf; we have directed that a Revenue-officer 
shall not approve or register such a contract until he has satisfied himself that 
it is fair and equitable; and we do not allow him to register any contract 
by which a raiyat engages to pay a rent more than six annas in the rupee higher 
than the existing rent, or more than one-fifth of the estimated annual value 
of the gross produce of the land. 
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" Passing now to enhancement by decree of a Civil Oourt, we proceed on the 
assumption that there are, at least in some parts of the country, certairJ. rates 
of rent generally recognized as the rates payable by occupancy-tenants for the 
various classes of land held by them. Where this is the case, we presume that it 
would not be very difficult for a Revenue-officer to ascertain those rates, and 
then, starting from them as a basis, and taking into account such changes in 
the productive powers of the s'oil and in the prices of produce as may have 
occurred since they were fixed, to prepare tables of the enhanced rates which, 
subject to allowance in . exceptional cases, might fairly and equitably be 
demanded by the landlord for each class of land under the existing conditions. 
The Revenue-officer might further show. in his tables the average gross produce 
of each class of land and its estimated value. Supposing this to be .done, the 
Civil Oourts would be relieved almost entirely of those economical and statisti. 
cal enquiries which at present are involved in .enhancement-suits. They ",ould 
accept the rates and produce statistics shown in the tables as prima facie correct 
for all lands of the class to"which the tables referred, and might restrict them. 
selves to considering the comparatively simple and limited questions as to 
whether the particular lands in question in the suit belonged to the class alleged, 
and whether there were any exceptional'circumstances connected with them 
which would require the rent to be fixed at a different rate from that set down 
in the table. ' 

" We are, of course, well aware that there would be many parts of the country 
for which, owing to the non-existence of recognized rates of rent, or to the great 
varieties of the soil, no such tables could be prepared, and further, that, even 
where it is possible to prepare such tables, their preparation must be a work of 
time. Accordingly, we have drawn our Bill so as to. provide for two possible 
classes of cases, and for two kinds of enhancement-suits: suits to enhance 
money.rents where a:table of rates has been prepared, and suits where a table 
of rates"has not been prepared. 

" It will be convenient to deal, first, with the latter set of provisions. The 
cases in which a suit may be brought to enhance the money-rent of an occu
pancy-holding situated in a tract for which a table of rates has not been 
prepared are in the main the .same as those provided for in Act X of 1859, the 
only difference of sufficient importance to call for notice here being. that, for 
the purpose of estimating the increase in the productive powers of the land, or 
in prices on which a right to enhance depends, the Oourt is: not compelled, as 
under the present "law, to look to the time at which the rent was fixed, but, 
when that time cannot be ascertained (as it frequently cannot), or when the 

L 
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productive power and the prices prevailing at that time are undiscoverable, 
may take, for the purposes of comparison, any other time which may appear 
to it fair and equitable • 

.. We have endeavoured to supply a defect in Act X of 1859 by fixing the 
limits up to which the Court is to enhance in cases in which the enhancement 
is claifned on the ground of an increase in the' productive powers of the land or 
of prices. We provide that, if the increase has been effected wholly by the agency 
or at the expense of the landlord, he shall be entitled to the whole benefit of if; 
that, if it has been effected partly by the agency or at the expense of the land
lord and partly by the agency or at the expense of the tenant, the benefit shall 
be divided between them in such shares as, having regard to all the circum
stances of the case, the Court thinks fair and reasonable; and that, if it is not 
proved that the increase has been effected by the agency or at the expense, 
either of the landlord or of the tenant, each of them shall be entitled to one
half the benefit: provided in this last case that the enhanced rent shall not bear 
to the previouS rent a higher proportion tban the increased productive power 
or increased prices bear to the former productive powers or former'prices, as the 
case may be. Thus the rule of proportion, instead of being, as it is at present, 
under the decision in the Great Rent Case, the measure of enhancement in all 
cases, will merely supply a maximu,m limit in one of three possible cases. As it 
is not apprehended that landlords will often seek to press their rights of enhance
ment to the full extent, it seems unlikely that it will give rise to any consider
able difficulty . 

.. And, lastly, we have fixed a maximum beyond which rent cannot be 
enhanced' in any case. My honourable colleague, Mr. Kristodas Pal, has, in 
one of his published papers, remarked on the necessity of allowing the raiyat 
a sufficient margin for cultivation and maintenance, and has expressed an 
opinion that, if the landlord's share of the gross produce were fixed at more than 
one-fourth, or 25 per cent., it would trench upon the very means of subsistence 
of the raiyat-would" in fact, be a starvation-rent. Now, it is not for the 
interest either of landlord or of tenant that starvation-rents should be recover
able; and accordingly we have limited the share of the gross produce which the 
landlord can take by means of, an enhanced rent. We had originally 
proposed, following the reeommendations of the Rent _ Commission, to fix 
the maximum limit at one-fourth, or 25 per cent.; but my friend, the 
Lieutenant-Governor, has recently obtained evidence tending to show that 
this limit would in some parts of the country be ruinously high; and accordingll 
we have, at his instance, altered it to one-fifth, or 20 per cent. 
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.. Coming next to the scheme for enhancement by means of a table of rates, 
we have empowered the Local Government to direct a Revenue-officer to prepare 
for any local area., with the aid of assessors, a table showing for each class of 
land comprised in that area the rate of rent fairly and equitably payable by 
occupancy-raiyats; the average gross produce of the land, and the average value 
of th8.t produce. The land is to be classified according to the nature of the soil, • situation, means of irrigation and other like considerations; and in fixhig the 
rates for each class regard is to be had-

(a) to the rates of rent ordinarily payable by occupancy-raiyats for land 
of that class at the time the table is prepared; . 

(b) to the value of the average gross produce of land of that class, and. 
the cost of raising that produce about the time those rates were 
fixed, or, where these matters cannot be ascertained for that time, 
about such other time as it may be fair and equitable to take for 
the purpose of comParison. 

(e) to the value of the average gross produce, -a~d the cost of raising 
that produce at the time the .table is prepared; and 

(d) to the following rule, namely, that, where the rate of rent for any 
class of land is raised on account of an mcrease in the value of 
the produce, the new rate 'shall not bear to the old rate e, higheJ! 
proportion than the increased value of the produce. bears to the 
former value. • 

.. And no rate is to be fixed so -as to exceed the share of the gross produce 
to which I have already referred. 

.. The table will be in force for such period, not less than 10 or mor~ than 80 
years, 88 the Local Government may ~ct, and while it remains in. force it will 
be conclusive evidence-

(4) that; except in two exceptional classes of cases, the rates shoWn in it 
for each class of land are the fair and eqUitable rates payable 
for land of that class by occupancy-raiyats within the. local 
area to which the table applies; and . 

(b) t1!at the statistics of gross produce and valu-e giveIi'it1i the table are 
correct • 

.. The Bill lays down rules for the guidance of a Court in suits instituted to 
enhance the rent of an occupancy-raiyat in a local area for which a table of 
rates has been prepared; and a glance at these rules will show what an important 
simplification of the work of the Court will be effected by the table. The 
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general rule is that the Court shall enhanee up to the rate shown in the table 
for the class of land in question, or, where maximum and minimum rates are 
shown for land of that class, as will occasionally be the case, to such rate, not 
higher than the maximum or lower than the minimum, as it thinks fit. It is 
only in certain exceptional cases that the Court will be required to go behind 
the r~tes. Those exceptional cases are of tw~ classes: 

"The mst class comprises cases which may be described, with sufficient 
accuracy for my present purpose, as cases in which, o"\"ing to some improver 
ment having been effected or having taken place in reference to the land since 
the commencement of the tenancy, the land has been raised from a -lower to a 

. higher class of the table. In these cases, the benefit of the improvement is appro
priated to landlord or tenant, or apportioned between them on the principle 
which I have already referred to as applicable in other enhancement-suits. 

" The other class of exceptional cases in which the Court will have to go 
behfud the rates are cases in which the raiyat proves that, by contract or by 
custom or on some equitable ground, he is entitled to bold at a rate lower than 
that fixed by the table for land of the class to which his belongs; and, in cases 
of this class, the Court is required to fix the rent at the lower rate at which the. 
raiyat proves that he is entitled to hold. 

"I need only aid that all suits for enhancement, whether un~er a table of 
rates or otherwise, are made subject to the three rules already referred to unde
the head of tenures, namely, that a rent shall not be enhanced so as to be more 
than double the previous rent; that the Court may order the enhancement to 
take effect by degrees for any number of years not exceeding five; and that, when 
rent has been enhanced, it shall not be again enhanced for 10 years. We consider 
that rules to this effect are necessary for the purpose of preventing sudden and 
ruinous enhancements, and vexatiously frequent alterations of rent. 

" How far it will be possible to give effect to the provisions with respect 
to the preparation of a table of rates I will not venture to predict. The members 
of the Rent Law Commission appear, to have entertained great hopes of those 
provisions being largely used, and they seem to have thought that, in some cases, 
if the rates were once settled by authority, landlords and tenants would soon be 
able to adjust their differences. On the other hand, the result of recent inquiries 
would seem to show that, in some parts of the country at least, the rates vary so 
much from holding to holding as to render the preparation of a table impossible or 
praCtically useless. It must, however, be pointed out that it will not follow that. 
because a table of rates has not been or cannot be prepared for a local area, the 
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landlords of that area. will necessarily be reduced to the ordinary procedure by 
civil suit. They will, in many cases, be able to invoke the aid of a Revenue
()fticer for the settlement of their rents under certain provisions of the Bill, which 
I will notice in their proper place. 

" The provisions for the enhancement· of the rent payable by an occupancy
tenant are balanced by certain plovisions for its reduction. The cases in which a. 
claim for reduction is allowed are, with certain modifications of detail which 
it is unnecessary for me to notice, the same as under the existing law; that is to 
say, a reduction can be' claimed only where there has been a decrease of produc
tive power or of prices; and such cases are so rare that it has been thought 
unnecessary to lay down any elaborate rules for their treatment. We, therefore, 
simply provide that, when a case for reduction is made olit, the Court may direct 
such reduction as it thinks fair and equitable. 

" On a comparison of the provisions for enhancement with the provisions for 
reduction, it might be said that they have a somewhat o~e-sided appearance. • 
The 18.ndlord can use the table of rates for the purpose of levelling up; . the tenant 
cannot use it for the purpose of levellip.g down. But it must be remembered that 
the principle on which the Bill is framed is to proceed as far as practicable on 
the basis of existing rents, and that nothing is further from our intention. than 
to bring about' a general reduction of rents. Whether under eltceptional cir
cumstances .and in. special areas-such, for "instance, as the area in Bihar, 
where we learn from recent reports that the average rates all round 
have been enhanced by 500 per cent. in the last 43 years, ",hilst the area under 
cultivation has actually decreased, and the rise in prices during the same period 
has been at most 73 per cent.-it may not be necessary to take steps, if not for a 
-reduction, at least for a readjustment 'of the rates of rent, is a' separate 
and difficult question on which I will not' enter now. But I repeat that 
proposals for a general reduction of rents form no part of the Bill. 

"These are the most important of the proposals of the Bill with respect to 
the rent of occupancy-tenants. I will not touch on the provisions which 
relate to the regulation and commutation of rent payable in kind, important 
as those provisions are, or on the sections which relate to the rights of a settled 
raiyat in his bastu o~ homestead land, but will pass on at once to the chapter 
dealing with what are called ro...the Bill ordinary raiyats, that is to !lay, raiyats 
holding raiyati land, but not having a right of occupancy in respect of it. If 
we are to accept as approximately accurate the statement, for which I believe 
Uly honourable colleague Mr. Kristodas Fal' is responsible, that some 90 per 
cent. of the raiyats of Bengal already have occupancy-rights, this class will not 

M 
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be numerous. Now, under the existing law as stated in Article 51 of Mr. Field's 
Digest, the rent of a raiyat belonging to this class can be enhanced only after 
service of a notice of enhancement; and, if, after receiving this notice, the raiyat 
elects to remain in possession of the land, he cannot be compelled to pay more 
than a reasonable rent for it. And the principle on which we have proceeded in 
llealing with tenants of this class is that, wbile,it is desirable to interfere as little 
as possible between them and their landlords, they should not be exposed to 
arbitrary rack-renting and eviction at the hands of their landlo;ds, and that the 
acquisition by them of the status of settled raiyats should be facilitated in every 
reasonable way • 

.. We accordingly provide that, subject to a certain maximum, which has 
been fixed for the rents of all raiyats and under-raiyats, and to which I shall 
presently refer, an .ordinary raiyat shall pay such rent as may from time to time 
be fixed by agreement between him and his landlord; but, in order to check ex-

• travagant enhancements by the landlord. we provide that, if the landlord proposes 
an enhancement of the rent to which the raiyat does not agree, the landlord' 
shall not eject him without paying him, besides any amount that may be due 
to him as compensation for improvements under the provisions of the Bill, 
a further sum by way or" compensation for disturbance equal to a certain 
multiple of the yearly increase of r-ent demanded. Ten times the increase is 
the amount provided for in the Bill as it stands; but it need hardly be said 
that a figure of this ;ort is, at this stage of a Bill, entered only tentatively and 
subject to future consideration. The object in view is to fix a multiple of the 
increase high enough to deter the landlord from making an extravagant de
mand, but not so high that the raiyat would be induced by the prospect of 
obtaining it to refuse to accede to a reasonable enhancement . 

.. In addition to this we provide that a landlord shall not eject lUI ordinary 
raiyat except 

(a) for arrears of rent; 

(h) on the ground that the raiyat has used the land in a manner which 
renders)t unfit for the purposes of the tenancy, or that he has 
broken some condition on breach of which he is, under the terms 
of a written contract; liable to be ejected; or 

(b) that he has refused to agree to an enhancement of rent on which 
the landlord insists • 

.. It is inJhis last case that the provision as to compensation for disturbance 
'Will apply. ' 
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«I spoke jUst now of a maximum rate for the rent of all tenants, whether 
raiyats or: holding under-raiyats. I have explained that a raiyat is to be entitled 
to sub-let. Weare well aware of the evils incidental to sub-letting, and of the ).'isk 
that a tenant holding at favourable rates may, by sub-letting, convert himself into 
a rack-renting middleman. But the Government of Bengal did not see its way, 
and we do not see our way, to an.absolute prohibition of sub-letting, or to such 
an upsetting of existing notions as would be involved in conferring the rights 
which are generally recognized as attaching to the miyat, on the korla or under
raiyat, who appears to be little better than a labourer, paying himself out" of 
the produce of the field which he tills, and making over an the rest of that 
produce to the landlord. Sir Ashley Eden prefer:red to content himself with 
imposing some discouragement on sub-letting by limiting the money-rent of all 
rruyats and under-raiyats not having a right of occupancy to a maximum which 
he suggested might be fixed at 35 per ceut. o~ the gross produce.- This maxi. 
mum was fixed with reference -to the 25 per cent. maximum in the case of 
occupancy-raiyats; but as we have, at the instance of the present Lieutenant. 
Governor, proposed to lower the latter maximum to :<0 per cent., so we propose 
to fix the maximum for ordinary raiyats at five-sixteenths or about 30 per Cent. 

"I have now touched on the most important of those provisions of the Bill 
whicb relate specially to particular classes of tenants; but, before leaving this part 
of the subject, I ought to say a few words about the subject of tenants' im
provements, since the right to make improvements has been expressly mentioned 
as one of those rights w hicb is attached to the statu& of an occupancy-raiyat. 

" The question as to the right of a raiyat to make improvements and to claim 
compensation for them on ejectment will, if the proposal to make occupancy. 
rights freely saleable in execution of decree is adopted, be of less importance in 
Bengal than in some other parts of .British India. The great mass of the 
raiyats having a right of occupancy and not being liable to be ejected except 
under peculiar circumstances of rare occurrence,_ and the question of com. 
penSation adjusting itself when an occupancy-right is sold in: execution of a 
decree, claims fQr compensation for improvements will be comparatively few. 
But the importance, from an economical point of view. of encourBocring improve. 
ments is so great in this country that special provision has been made for the 
matter to meet the case of ordinary raiyats, and lIuch cases as may from time to 
time occur of occupancy~raiyats being ejected from their holdings. • 

"The principle on which the sections of the Bill relating to this subject 
proceed is that that party to a tenancy whose interest in the land preponderates 
IJhould have the preferential right to improve and take the full benefit of his 
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improvement.q ; but that, if the party having this preferential right is unable or 
unwilling to avail himself of it, it should be open to the other party to make 
an improvement and reap the benefit of it. 

"We accordingly confer on an occupancy-raiyat the preferential right to 
improve, and provide (subject to one exception to be presently noticed) that, if 
he dues not avail himself of this right and the landlord desires to have any 
improvement made, he may call upon the raiyat to make it, and that, if the 
raiyat does not within a reasonable time comply with the "request, the land
lord may make the improvement himself. We enact what may be termed the 
inverse of these provisions for the case of the ordinary raiyat; that is to say, we 
give the preferential right to the landlord, and allow the raiyat to improve only 
if the landlord, on being requested by the raiyat to make an improvement, 
neglects within a reasonable time to do so. 

"We have, however, made an exception to these rules in the case of 
one sort of improvement, namely, a dwelling-house for the raiyat and his 
family. We consider that this is an improvement which every raiyat-an ordi
nary as wellll.s an occupancy-raiyat-should be entitled to make; and we further 
consider that it is not an improvement which a landlord should be empowered 
to force on a raiyat against his will. .As regards this improvement, accordingly, 
we provide simply that any raiyat.may make it; no right to make it, whether 
preferential or otherwise, being conferred Oli the landlord. When a landlord 
makes an improvement under these sections, he will be entitled to reap the im
mediate and full benefit of it in the shape of an enhancement of the rent under 
the provisions of the Bill relating to that subjcct. When a raiyat makes an im
provement under these sections, he will, if ejected, be entitled, subject to certain 
E'xceptions which I need not notice now, to receive compensation for it. .An oc
cupancy-raiyat will further, while he continues to hold, reap the full benefit of 
his improvements, inasmuch as his rent cannot be enhanced on account of an 
improvement made by him. .An ordinary raiyat, under similar circumstances, 
may possibly not be able in all cases to retain the full benefit of his improve
ments, but the check placed on the landlord by the provisions to which I refer
red just now will, as a rule, amplr protect him in the enjoyment of that 
benefit. "" 

"We do not think that a raiyat should be allowed to contract himself out 
of his right to make improvements of the class specified in the Bill; and, 
accordingly, the Bill makes void all stipulations in contracts providing either 
that a landlord may prevent a raiyat from improving or eject him for 
improving, or that a raiyat, when ejected, shall not be entitled to compensation 
for improvements. 
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"The remainder of the Bill is mainly concerned with provisions which 
apply to all classes of tenants alike; 

.. The object of some of the most important of these is to remove fertile 
causes of, or pretexts for, dispute and litigation between landlord and tenant, by 
providing means for ascertaining and determining the amount of rent payable 
by the latter to the former, and- the dates at which instalments of rent are 
payable. 

" We empower the Board of Revenue to :6.x the instalments in which rents 
are to be paid. This power is of considerable importance in the case of raiyats' 
holdings. Much of the harassment to which the raiyats are subjected is said 
to arise from the number of inst.aJ.ments in which their rents are payable; and, 
to remedy this, the Board is empowered, subject to certain reservationa regarding 
agreements entefed into, and customs prevailing, before the commencement of 

. the Act, to fix: the instalments in which the rents of raiyats are to be payable, 
so that there may not be more than four in each y'ear. 

"We require every landlord to give to a tenant paying him rent a receipt 
containing much fuller details than those prescribed by the existing Jaw, and to 
keep a counterpart of every receipt so given; and we provide that, when a re
ceipt does not contain the requisite particulars, it shall be deemed to be an 
acquittance in full up to date. 

" We require every landlord to furnish to his tenant for each agricultural 
year a detailed statement of the account "between them for that year, and tQ 
keep a counterpart of every statement so furnished . 

.. And, following the existing law as to receipts, we impose penal damages 
for refusal or neglect to give receipts or furnish accounts, and make it an offence 
punishable with fine to neglect to keep a counterpart 1IB required by the Act. 

" We believe that, if these provisions are fully enforced, much advantage 
will result to both parties. Not olily will the tenants be supplie~ with proper 
evidence of the payments made by them and of the state of their accounts, bllt 
the landlords, if they keep their counterpart statements in a proper manner, 
will find them usefui as evidence before the Courts. . 

" Among the commonest defences to a suit for arrears of rent are that the 
tenant has already tendered his rent and that it has been refused, or that the 
tenant did not know who was entitled to the rent. 

N 
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"Under the existing law there is but one case in which a tenant can deposit 
his rent in a public office, so that the deposit may operate as a payment to his 
landlord, namely, when he is prepared to declare solemnly that he has tendered 
the rent to his landlord and that the landlord has refused to receive it. 

,. It has been found, however, that this affirmation has become a mere form ; 
and we have thought it better to allow the ~nant to deposit his rent whenever he 
has ·reason to believe that the landlord will not receive it. We also think it 
advisable that a tenant should be allowed to deposit his rent in two other cases, 
namely-

(1) when it is payable to co-sharers jointly, and he is unable to obtain 
their joint receipt, and no person has been empowered to receive 
the rent on their behalf ; and 

(2) when the tenant entertains a bon4fide doubt as to who is entitled to 
receive the rent. 

" This extension of the right to deposit rent necessitates our conferring on the 
officer empowered to receive deposits a certain discretion not allowed by the 
present law. He is accordingly given a discretion to refuse the deposit if he 
does not think the circumstances of the case warrant its being IlIl\de, and a 
further discretion to pay away the deposit, if he thinks fit, to such one of several 
·rival claimants as may seem to. be entitled to it, but subject of course to the 
right of any person actually entitled to it to recover the amount from the person 
to whom it is so paid. As regards this last point, however, I should state that 
the officer will have power to retain the deposit if he thinks fit, pending the 
decision of the Civil Court as to the person entitled to it; and this latter course 
is doubtle~s that which he would adopt in all cases in which there might be any 
reasonable doubt as to the person entitled. 

"There are a large number of other provisions which fall within this part of 
the Bill, such as the provision for the division or appraisement of crops 
where rent is pa.id in kind, the provisions for measurement of the land, and the 
like; but I need not refer to them now, as they will be found in most cases to 
follow closely the proposals of the Rent Commission, although in one or two 
cases we have generalized provisio:qs which had been made specially applicable 
to Bihar. 

"Passing over this class of provisions, I proceed to the further proposal!> 
which we have made for supplementing, by the action of the executive autho
rities, the powers of the Court with respect to the settlement of rents. 

"I have already expressed my apprehension that in many parts of the coun
try the framing of a table of rates will be impossible. I should add that, u. 
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many instances, the mere framing of a table of rates will not suffice to settle 
the disputes between landlords and tenants. In either case the only satisfac. 
tory remedy may be a settlement of individual rents by a Revenue.officer, 
conducted somewhat in the same manner as in a Government estate at present j 
and, with a view to provide such a remedy; we have inserted in the :Bill a 
chapter which is entitled Of th~ Settlement of BentB 1Jy a llevenue-oificer. 

,. There is, however, one cardinal difference between the provisions of this 
chapter and those of the existing settlement law which should be noted at the 
outset. Under the existing settlement law, when a Settlement-officer has, after 
the most careful and protracted inquiry, settled the rents of an estate, and his
proceedings have been scrutinized and checked by the superior Revenue
authorities, every individual rent fixed by him is liable to be called in question 
in the Civil Courts, and that not merely on the ground of error in respect of 
some matter such as the status of a tenant or the validity of an alleged lease, 
falling most appropriately witliin the cognizance of a Civil Court, but also on 
the ground of an error as to the quality of the soil, the estimated amount of· 
the produce, or some other similai matter with which the Revenue-authorities 
conducting their inquiries on a great scale are far more competent to deal than 
!illY Civil Court trying a suit relating' to a single holding can possibly he; in 
(lther words, an, impor~t portion of the work, after being done by those au~ 
thorities who are most competent to perform it, 1s liable to be pulled to pieces by 
another set of authorities who are far less competent to perform it. The enor. 
mous amount of unnecessary expense, troubleand.vexation which this system, 
entails on all concerned can be estimated ,from t4e fact, stated by the Board 9f 
Revenue in referring to a recent settlement, that, out of 2,391 decisions in suits 
brought to. contest the Settlement-officer's rates, 2,~102 were absolutely ad~ 
verse to the plaintiffs. An attempt has been made to avoid this in the Bill 'l>y. 
distinguishing, among the various questions which may-arise in a settlement of 
rents, those 'which the Revenu~authorities are .most competent to determine, 
and those which a Civil Court is most competent to determine, making the , 
decision of the Revenue-authorities final on, the former, and providing that thll 
latter may ultimately be brought for decision before the Civil Court • 

.. The procedure of this chapter, besides being available for the. pUrpose of 
Government settlements, may be made applicable 'l>y the Local, Government--

(a) when a large proportion of the tenants or of t4e landlords desire 
that it should be applied, a~d 

(b) when a resort to it is likely to settle or avert a serious dispute exist. 
ing or likely to arise between landlords and tenants generally. 
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It is applicable to tenants of any class, but would probably be made use of 
chiefly for settling the rents of occupancy-tenants. 

" When the rents to be settled are rents which are liable to enhancement or 
reduction by a Court, they will be fixed according to the principles embodied 
in the Bill, and so that no rent shall exceed the maximum prescribed in cases 
of enha.ncement. When, on the contrary, the (".rents are not of this description, 
they will be merely ascertained and recorded as rents are ascertained and 
recorded under Regulation VII of 1822. 

"The Re~enue-officer, having settled the rents, will prepare a jamabandi, 
showing the status of each tenant, the land held by him, the name of his land. 
lord, whether the rent has been fixed or ascertained, and the amount of the rent 
fixed or ascertained. This jamabandi will be published, and, after an opportu • 

. nity for urging objections against it has been allowed, will be submitted to the 
higher Revenue-authorities with the objections and a report setting forth the 

• ground on which the Revenue-officer has proceeded. If ultimately sanctioned 
by the Local Government, it will be again published, and will then continue in 

- force for ten years. 

"While it remains in force it will be conclusive (except as I will presently 
explain) as to the rents payable by those tenants whose rents are shown in it 
as fixed. As regards rents shown in it merely as ascertained, and as regards 
all other matters contamed in it, it will be merely presumed to be correct 
until the contrary is proved. 

"It will be observed that, in thus empowering a Revenue-offiqer to fix 
rents so as to bind the parties, we necessarily empower him to decide cer
tain questions, as e.g., that of the status of a tenant, which more properly 
appertain to the jurisdiction of the Civil Courts, and ought not to be finally 

. decided by any other authority. It is not. however, intended that the Revenue-
officer should finally decide such questions. He may, if he thinks fit, when 
such a question arises, abstain altogether from deciding it, and refer it to a Civil 
Court, or leave it to be raised before a Civil Court in a suit instituted by any 
party interested. 

"In most cases, he would probably decide the question on such evidence 
as might be readily available; but, whenever he takes this course, his deci. 
sion will be liable to be challenged in a Civil Court on the ground-

(a) that the tenancy does not exist, or that the tenant is not liable to 
pay rent, or 
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(b) that the tenant belongs to a'classdifferent frolll that to which he 
is shown in the ja)llabandi to belong, or 

(c) that the land compriSed in the tenancy is different from, ormore 
or less than, that shoWn in the jamabandi, or 

(d) that a; rent different from that shown:in: the jamabandi has been 
fixed by contract .•. 

.. We believe that this list, exhaust.; all the matterS in regard to which Ii. 
Civil Court may be :regarded as a better tribunal than the Revenue-authorities; 
and, if this is so, the determinations of the Revenue-authoritieS in regard to all 
other matters may safely be made final and' conclusive. 

"We have by a separate chapter given to a Revenue-officer, acting under 
instructions from the Local Government, the narrower power not of fixing and 
settling rents, but merely of ascertaining and recording, within a specified area, 
existing rights and rates of rent ~ in other words, of framing what is known in 
other parts of India as a record-of-rights: The Local Government may appiy • 
the provisions of this chapter not only in cases in which it may empower a 
Revenue-officer to settle rents, but also in any other case in which the Governor 
General in Council may sanction the application of its provisions. 

"I now come to that part of the Bill which deals with the procedure for 
the recOvery of rents, and, in touching on this· subject, I· cannot express toQ 
emphatically my concurrence Jrith the opinions expressed' by the Rent Commis., 
sion as to the extreme danger of summ.arymethods of justice. 'In' order that 
justice may be done, ' they remark-

'truth must be elucidat"i; aud the elucidation' of truth, ellpecially in this country, and' 
for reasons which we need not h.re dwell upon in detail, requires time-and patience. An., 
attempt to abridge judicial inquiry by arbitrary and abnormal presumptions in favour of 
either party, which, by precluding the production of evidence, mny enable Judges to arrive at. 
rapid conclusions, is, to our minds, retrogressive and unsafe. The history of the judicial ad
ministration of this country for the last half century is a oontinuous'record of the abandon
ment of a system of procedure under which .rights were hastily and perfunctorily adjudicated 
npon, the person defeated' and dissatisfied being left to a < regular suit' to right himself, if 
wronge<! by an irregular proceeding which too often saddled bini with the burderi of proof thilt 
should have been laid on' the shoulders of' his adver8I11'Y; and thus' unfairly diminished hii 
chance of ultimate success. We entirely agr$ in the wisdom which ha.abolished this system, 
we will not say; of administering'justice, hut of choking.oft' litigation; and we cannot recom
mend the adoption of any summsry procedure for rent-suits which would involve even a partial 
renewal of it.' . 

" There is no roya.l road to the discovery of· facts, and most short cU&!'are 
mere delusioIis. Let me ~ustrate this from an episode' in the, historY of 

o 
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modern Roman law as practised in Germany. The ordinary procedure for 
determining rights of possession was found to be tedious, and another form of 
procedure was devised which was supposed to be more expeditious and was 
called summarium. This, again, was denounced as dilatory, and was superseded 
by another still more summary form of procedure, which was christened' sum
mariissimum.' The great jurist Savigny tells us that he once took part as judge 
in a trial which was being conducted accofding to the form of procedure 
known as summariissimum. At the time when he sat, this trial had lasted some 
twelve years. Several faculties of jurists had delivered their opinion about it, 
and how much longer it was likely to last it was impossible to say • 

.. I have studied most, if not all, of the numerous suggestions which have 
been made for abbreviating the procedure in rent-suits, and I mURt say that the 
result is not encouraging. Most of the suggestions are open to one or more fatal 
objections: either they are based on an obvious fallacy, or they sacrifice 

• substantial justice to despateh, or they proceed on an jmperfect and erroneous 
diagnosis of the disease. 

"The fallacy to which I refer is the fallacy of supposing that by shorten
ing your code of procedure you ·shorten the procedure itself. The Code 
of Civil Procedure contains a number of provisions which may be useful in. 
certain contingencies', but which are not required, and therefore are not 
applied, in ordmary cases. By striking out. these provisions from a code 
of procedure for any special subject, such as rent-suits, you materially 
shorten your law, but you do not shorten by one jot the length of a trial in 
ordinary cases, and you create opportunities for doubt and delay in exceptional 
cases. 

"The second objection applies to all those numerous suggestions which, 
however ingeniously they may be disguised, substantially involve a shifting of 
the burden of proof. Take a common rent-suit. A, the landlord, says that B, 
the tenant, owes him so much money as rent. B says he does. not, and the 
Judge has to decide which is right. Now, it would be extremely convenient 
to A if he could have the money which he claims until B proves that it is 
not due. Posaession, we all know, is nine points of the law; and the advantages 
of possession, in cases of disputed rights, have always been appreciated. I 
was shown the other day a. document which forms an amusing illustration of 
the importance which is attached to possession not merely in rent-suits but 
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in other forms of litigation. It was a notice of appeal in a fine case, and it 
ran as follows :-

'Your Honour may be right, I may be wrong; I may be right, and Honour wrong: 
let Honour give me back the fine, and then at Day of Resurrection, when all hearts will be 
open, if I am wrong, I will most gladly,. Sir, return yonr Honour the money.' 

"The appellant in this case has translated into his own artless language, 
the same thought which consciously or unconsciously lies at the root of all 
proposals to shift the burden of proof in disputed rent-cases. 

" But the truth is, that most of the panaceas which have been suggested for 
protracted rent-suits proceed on an imperfect diagnosis of the disease. They do 
not go to the root of the matter. The reason why rent-suits are apt to be long 
and troublesome is not because the procedure is defective,' but because the rights 
involved are obscure and uncertain, and the facts are difficult to ascertain. No 
amendments of procedure will cure these evils. What are the features of an or
dinary rent-suit P There is nothing mysterious or exceptional about it; nothing 
which requires the application to it of principles different from those which are 
applicable to ~ ordinary demand. It is desirable that not only rent-suits but 
all kinds of suits should be as short and simple as is compatible with the due 
administration of justice: it is not desirable that a rent-suit more than any other 
suit should be simplified at the expense of justice. Take the course of an ordinary 
suit for arrears of rent. A sues B for a specified sum of money which he claims 
to be due from ·B to A. He must, as in the case -of other money-claims, 
satisfy the Court on three points: first, that the amount which he claims is 
actually due; secondly, that he is the person entitled to the money; and third
ly, that the defendant is the person liable to pay the money. The defendant 
either appears and pleads, or he does not. If he appears, he usually raises one 
of _ three pleas: either that the amount claimed is excessive, or that t;he 
amount claimed has already been paid in whole or in part, or that the plaintiff 
is not the person entitled to the amount claimed. Now, as to the first plea 
I believe there is no reason for doubting that it is often well founded, and that 
a suit for arrears is in many cases a suit for enhancement in disguise. But, if 
a landlord wishes to avoid being harassed either :with this plea - or with the 
plea of payment, the remedy is in his own hands. He should keep his 
accounts and receipts in such form and with such regularity as would justify 
a Court in accepting them as evidence without suspicion. As, for the 
plea under which a landlord's title is disputed, there is no doubt that it 
raises very difficult questions, but I suppose no one would seriously argue 
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that a defendant is not justified in raising it, when' it cali be raised in good 
faith; and it is quite certain that no tinkering of the Code of· Civil Procedure 
will facilitate the proof of a landlord's title. There is, indeed, one mode in 
which that proof might be facilitated, and it is a mode which we have been 
recommendpd by high authority to adopt, and that is,the establishment of 
a ge1J.eral register of titles. Such a registe~ if it is to be of much use and to 
effect much more than is effected under the present system of registration, must, 

. I take it, include all subordinate interests in land. But the preparation' of such 
a register would be an expensive and tedious as well as a formidable task; 
and I do p.ot know that either landlords or tenants have expressed any strong 
desire that it should be undertaken, or would welcome the increased taxation 
which it might not improbably involve. 

" So much for the cases in which the defendant opposes and defends his 
case. But he very often allows judgment to go by default, and in such cases 
the plaintiff complains that, when he comes to apply for execution, he is 
stopped by the plea that the Aummons ill the suit has not been duly served. 
Well, it is very hard on a plaintiff that he should be stopped by a plea of' this 
kind, when it is put in merely for purposes of delay. But it is equally hard 
on a defendant that he should be sold up without an opportunity of 
making his defence: In all matters relating to the service of legal notices 
and processes in th!s country, there is, I fear, a great deal of negligence and 
dishonesty, but there is no reason why we should assume that this negligence 
or dishonesty is always on the side of the defendant; and there is no sound 
reason why the rules as to the mode of effecting service, wbich have been found 
necessary and sufficient in other cases, should be dispensed with in the case of 
rent-&uits. 

" I have touched on these points not for the purpose of showing that the ex· 
isting procedure is incapable of improvement,-for we propose to make certain 
improvements in it,-but for the purpose of guarding against any exaggerated 
notions of what may be accomplished in that direction, and of sbowing that 
what is really wanted in the interest of the landlord is not so much ~he sim· 
pliftcation of judicial procedure as the extra-judicial ascertainment and simpli
fication of rights. 

"What, then, are the remedies which we propose to give to the landlord for 
the recovery of undisputed rent P 

.. In the first place, we allow him to exercise the power of distraint in a modi
fied form. The chapter relating to this subject mar be said to be the result 
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of a compl'Qmise. The Rent. Commission, ~oncurring with the Bihar Rent 
Committee, proposed to abolish the existing law of distraint as an offset of 
English law, of which the efficiency was impaired by the legislation of 1859, 
and which had been abused in Bihar and not always applied in a regular man· 
nerin other parts of the country •. ~o this strong objections were urged, and 
the procedure provided by this chapter was then devised. by the ,Government of 
Bengal as being likely to secure to the landlords most of the advantages a1forded 
by the existing law, without exposing their tenants to the evils now com
plained of. 

" The modified power of distraint which it is no", proposed to allow can be 
used by any landlord of a raiyat or under-raiyat for the recovery of an arrear 
of rent which has not been due for more than lit year. It extends, as a rule, to 

_ all the produce of the holding, including what may have been grown by and 
be the property of a sub-lessee of the tenant; and it may be exercised, though 
the produce has been stored, provided it has not passed. out of the possession 
of the cultivator. The landlord cannot himself interfere with the produce to 
btl distrained, but must apply to a Civil Court to distrain it. The Court, after 
a brief examination of the case, will depute an officer to distrain and sell the 
produce, and nothing will stay the sale except the payment mto Court of the 
amount of the demand. Any sum paid into Court will· be retained for one 
month, with a view to the possibility of the owner of the distraine,d property 
claiming damages as for a. wrongful distraint, and on the expiration of that 
period it will be paid to th? landlord. . 

"We have inserted in this chapter sections directed against illegal distraint 
and interference with crops. One of these sections provides in effect that any 
person who. other'wisethan in accordance with the provisions of the Bill or 
some other enactment for the, time being in force, distrains any produc~ of a 
tenant's holding, or interferes with the harvestirig of a crop, shall be deemed 
to have committed criminal trespass witbin the meaning of the Penal Code, 
and. further imposes a penalty, which may extend to three months' imprisonment 
or two hundred rupees ,fine, on any person who benefits by, or is 1nterested. 
in, the commission of any such offence if, having reason to believe that the 
offe~ce was likcly to be committed, he has not used all lawful means in his 
power to prevent its commission. 

II Coming now to the procedure in an ordinary suit, we have endeavoured to 
embody in the Bill all those modifications of the ordinary pro(ledur~ proposed 
by the Rent Commission and the Government of Bengal which seem likely to 
expedite, in any material way. the disposal of suits between landlords and 
tenants. . 
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"We have provided th~t, in such suits, service may be effected by registered 
letters; that the summons shall, as a rule, be issued for the final disposal of the 
case; that no wlitten statement shall be filed without the leave of the Court; 
that the provisions of the Code of Civil :Procedure relating to intelTogatories, 
discovery and affidavits shall not apply; that, whether an appeal lies or not, a 
single memorandum of the substance of the evidence, such as is prescribed by 
the Code for unappealable cases, shall suffice; that, as a rule, execution may 
issue on the oral application of the decree-holder at the time the decree is 
passed; and that the sections of the Code which enable a judgment-debtor 10 
obtain a suspension of an order made for the sale of his immoveable property, 
and certain sections which provide for the transfer of decrees to the Collector 
for execution,' shall not apply. -

"We have also taken away the right of appl'.a1 in petty cases involving no 
question of title or of a right to enhance or vary rent. 

" I should observe that the final jUlisdiction in this class ·of cases will be 
exercised only by specially selected officers, and that a power of revision is 
xeserved to the District Judge. 

"Then, we have added a new section, which is intended for the benefit of 
a landlord in a suit for an arrear of rent, when, as sometimes happens, the 
defendant admits that the arrear is due, but pleads that it is due not to the plaintiff 
but to some rival claimant. In such a case, it seems only reasonable that the 
tenant should pay the amount of the rent into Qourt I and the Bill accordingly 
provides that the Court shan refuse to take cognizance of his plea unless 
he does so. 

" We have also framed a section relating to relief against forfeitures, which 
is based on a similar section in a recent English Act, the Conveyancing and Law of 
:Property Act, 1881. It enacts that a suit for ejectment of a tenant, on the ground 
of his having forfeited his interest by breach of a condition or the like, shall not 
be entertained unless the landlord has given the tenant an opportunity of pay
ing compensation and remedying the breach when it admits of remedy, and 
that, when a decreo is passed in such a suit, it shall not be executed until the 
defendant is allowed a sinillar opportunity of repairing or atoning for his wrong
ful act. 

"We hope that, when the measure comes to be fully discussed, other expe
dients for simplifying the ,procedure in rent-suits may be discovered; but, with 
the exception of those to which I have 'refelTed, none have been suggested which 
the Government of India would be prepared to accept. As to the possibility of 
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devising any effectual procedure analogous to that employed in the case of 
negotiable instruments under Chapter XXXIX of the Code of Civil Procedure, 
or any other form of summary or provisional remedy, the whole history of such 
remedies, both in this country and elsewhere, is as I have already remarked. 
against it. . 

cc A summary form of procetture can scarcely help a plaintiff unless his case 
is of the simplest description, admitting of being answered only in the simplest 
way, and he comes into Court armed with documentary evidence of ,0 
trustworthy a character that the presumption against any defence being possible 
is extremely strong. 

"In such cases, the Court may very properly, and with great advantage to 
the plaintiff, be empowered to decline to hear the defendant and decide against 
him summarily and' provisionally unless he pays the am<?unt of the plaim into 
Court or gives security for it. But what advantage could be hoped for from 
a procedure of this description in rent-suits in Bengal, which admit of the 
most varied and complicated defences, in which the evidence on both sides is 
usually of the most worthless character, and charges of forgery and perjury 
are almost common forms in the pleadings? If the legislature consented to 
provide such a procedure for rent-suits, it would. probably feel bound to sur· 
round it with so many safeguards that the plaintiff would gain nothing by 
adopting it; and, even if such safeguards were dispt'nsed ;with in the Act, the 
Courts would naturally be so cautious about refusing leave to defend or requir
ing security froltl a penniless raiyat, that the so-called summary remedy would 
cease to be summary, and, like the summary suits of former days in some parts 
of India, becomA as lengthy and complicated as an ordinary suit. 

"The truth really is, that facilities for recovering r.ents in Bengal should 
be sought 'for, not so much. in novel forms of procedure as in a trust. 
wortby record of tenancies and their incidents, and' a simple mode of adjusting 
rents; in other words, by going to the root of the disputes which, though they 
may not always come to the surface, are believed to underlie. a very' large 
proportion of the contested rent-suits: 

"If this view is correct, the provisions of the Bill.with respect to the prepar
ation of tables of rates, settlement of rents, and framing of records-of-rights. 
and' those which relate to receipts and accounts, may reasonably be expected 
to remove most of the difficulties of .which the landlords now complain. 

"I am drawing to a close of my summary of the Bill, and the only other 
parlof its provisions on which I need touch is that which relates to the sale of 
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transferable holdings in execution of a decree for arrears of rent. The peculiar 
feature of the new procedure prescribed by Chapter XV of the Bill is that tenures 
sold in execution of decrees for arrears of rent accruing on them will, be put 
up in the first instancc subject to incumbrances, and, if the amount then bid is 
sufficient to liquidate the arrear, will be sold subject to incumbrances. If, on 
the other hand, the amount bid is not sufficient to liquidate the arrear, they will 
be puf up and sold with power to avoid incumbrances. 

"These provisions will apply of their own force only in the case of tenures; 
but, as there are in some parts of the country occupancy-holdings of great 
extent, and i:b. most respects similar,to tenures to which it would be reason
able to apply the same rules, the Local Government is empowered to extend 
the system to occupancy-holdings in any part of the province it thinks fit. 

" Such, then, are the outlines of the Bill which I ask leave to introduce. 
We claim no merit for originality in our proposals; we are but building on the 
foundations which others have laid, following the lines which others have 
traced. And it would be presumptuous to suppose that, in trying to work out 
a, problem of exceptional difficulty and complexity, we have not fallen into 
errors of omission, inaccuracy or' inconsistency. The Bill will be carefully 
scrutinized in many quarters, and I have no doubt that the aid which we shall 
receive from our critics will materially assist us in removing blemishes of 
this kind. But, whatever degree of perfection we may be able to give to the 
form of our work, we cannot, I fear, flatter ourselves with the hope that our 
substantial proposals are such as are likely to meet with universal acceptance. 
We find ourselves in the presence of conflicting claims; claims which, if 
pushed to their' extreme on either side, must produce, have produced, blood
shed, anarchy and misery. We have endeavoured to hold an even hand 
between the two parties, and to define and adjust their rights in such a way 
as may be most conducive to the common'interests of both and to the wel
fare of the country at large. But that either claimant should accept with 
equanimity anything less than what he conceives, rightly or wron!!ly, to be 
his due, it would be inconsistent with what we know of human nature to 
expect. Nor, again, do we suppose that, by this or any other legislation which 
we can devise, we are likely to settle, permanently and once for all, the 
eternal question of landlord and tenant. We find ourselves face to face 
with patent and glaring evils, evils which are crying out for a remedy; 
we have endeavoured to apply such a remedy as appears suitable to the present 
circumstances of the case, but we know well that we cannot absolutely prevent 
the recurrence of similar evils in the future. Sufficient for the statesman if he 
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can grapple with the problem of to-day ~ for the distant future he must leave 
posterity to provide. And as we cannot foresee the distant future, so we can
ilot recall the distant past. We Cannot, if we would, rest~re' the zamindar 
and the raiyat to the positions which they occupied at the time of the Perma
nent Settlement. The India of to-day is a different country from the India of 
] 793, and requires different legislation. '1'he utmost that we can endeavour 
to do, and what we have endeavo~ed by the present Billto do, is so to legislate 
for her as to preserve whatever is best in the spirit of hf'r ancient institutions." 

His Excellency THE PRESIDENT said :-" I believe it will be in accordance 
with the general understanding, and I think it will be the best course which I 
can suggest to my hon'ble colleague for the Council to pursue, that, after the 
very able· statement of my hon'ble and learned friend, no discussion should take 
place upon this question at present; because it is obvious that, in a matter of this 
magnitude, members of Council would n~turally desire to have time to consider 
that statement, and the Bill with· which it is connected; and therefore what I 
would propose is this-that we should, when the motions now before the Council • 
with regard to .this measure have been passed, take the further consideration of 
it on Monday, the 12th, and, if it should be necessary t9 adjourn the debate, on 
Tuesday, the 13th of this month. Thc delay till Monday will give sufficient 
time, considering how fully the Bill has been discussed and how long the 
matter' has been before the public, to enable us to take the further discussion 
of this Bill on that day, ~t being clearly understood that 1\0 other steps will be 
taken upon it now; so that the public will' h'!-ve ample time-some eight 
months-to consider the whole question and make all represen~tions tQ the 
Government.before the Bill goes before a Select Committee. 

"The only other remark which I would desire to make is this. The Govern
ment propose to give to members of Council, and to the public at once, all the 
papers connected with this case. As a rule, the Secretary of State objects to 
the publication in India of despatclles to and from himself, but I have obtained 
Lord Kimberley's permission in this case, regarding it as one of exceptional 
importance, to publish at once, and without waiting for their being published 
in England, the despatches which have passed between the Government of India 
and the Secretary of State on this question; so that the papers which will'now 
be given to the public will be full and complete . 

.. If my hon'ble colleagues accept the proposal which I have ~ade, no 
further discusssion will take place now. The Bill will be published, and we 
will take up the question again on Monday, the 12th of March." 

The'Motion was put and agreed to. 
Q 
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The Hon'ble MR. ILDERT also introduced the Bill. 

The Hon'ble l!R. lLDERT also moved that the Bill and Statement of 
Objects and Reasons be published in the Gazette of India, and in the Calcutta 
Gazette in English and in such other languages as the Local Government 
might think fit. 

The Motion was put and agreed to. 

INLAND STEAM-VESSELS BILL. 

The Hon'ble MR. lLBERT also moved for leave to introduce a Bill to 
amend the law relating to the Survey, and the Examination and Grant of 
Certificates to Engineers, of Inland Steam-vessels, and to provide for certain 
other matters relating to those vessels. He said :-

"A C'lse having occurred in Bombay which showed that the Bombay law 
relating to the survey of steamships was not in harmony with the English law 
on the subject, it was thought desirable to amend the Bombay law. When, 
however, the question of legislation came to be considered, it appeared that 
there were no less than seven local Acts relating to steamships. Bombay, Ben
gal and Burma each had its special law regulating the survey of these ships, 
while there was no law on the subject in the Presidency of Madras. The mul
tiplicity of laws relating to the survey of steamships, it was thought, could not 
but be inconvenient to shipowners whose ships traded between different Prov
inces. For instance, Act XVI of 1871, which is in force in Burma, requires 
every steam-vessel plying on any of the rivers or waters of British BUrma, ex
cept steam-vessels plying between a port in British Burma and a port Dot in 
British India, to be surveyed twice a year. In the same way, the Bombay Act, 
II of 1864, as amended by Bombay Act IV of 1873, requires every British steam
vessel not holding a Board of Trade, British Indian or Colonial certificate, carry
ing passengers between any port of the Presidency of Bombay and any other port, 
to be surveyed twice a year; and the Bengal Act, V of 1862, as amended by Act 
I of 1868, also requires the survey twice in every year of all steam-vessels ply" 
ing on any of the rivers or waters within the province of Bengal, except steam
vessels which may ply between some port within that Province and some port 
not in British India. Under these laws, a steam-vessel which was surveyed in 
Bombay might. apparently. be required to undergo a fresh survey on arrival 
in Calcutta. and another survey on arrival at a port in Burma. As legislation 
is necessary. it is, therefore, clearly expedient to have one uniform law relating 
to the survey of steam-vessels applicable to the whole of British India. 
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.. Besides providing far the survey of steam·vessels, the local Acts provide 
also for the examination of, and the grant of certificates to, engineers, and for 
holding investigations into explosions occurring on board steam-vessels. In 
these matters, uniformity in the law is desirable. 

" After consulting the Local Governments concerned, the Government of 
India decided to legislate so all to provide one law relating to the surrey of 
sea-going steamships, the examination and grant of certificates to engineers of 
those ships, and the investigation into explosions occurring thereon. It was, 
however, found at the same time necessary to legislate in like manner for steam
vessels plying on rivers and inland waters, inasmuch as the provisions of the 
local Acts related, to a certain extent, to those vessels as well as to sea-going 
vessels, and it was COnSidered advisable to deal with sea-going and inland 
steam-vessels in separate Bills-the Inland Steam-vessels Bill and the Indian 
Steamships Bill-so as to keep the law relating to merchant shipping-a law 
liable to be affected by legislation in England-entirely separate from the law 
regulating inland steam-vessels, which is a matter solely within the scope of • 
Indian legislation. 

O'The Inland Steam-vessels Bill, which I now ask leave to introduce, will 
repeal the seven local Acts relating to steamships which are now in force, and 
it will be drawn so that it may be b~ought into operation at the same time as 
the Indian Steamships Bill . 

.. The Bill will provide for the whole of British India a law regulating the 
survey of steam-vessels plying on inland waters; the grant of, certificates to Plas
ters and f.ngineers of those vessels; inquiries into casualties; and the suspen-
sion and cancellation of masters' and engineers' certificates. ' ., 

"In its main provisions the Bill will follow the existing law so fa!; as it' 
goes. The points in which it is proposed to change the law, and which require 
notice, are brieft.y as follows: It is proposed to ~xtend' the term, for which the 
certificate of survey is to last, from six months to one year; but the Local Gov
ernment will be enabled, under certain circumstances, to cancel' or suspend a 
certificate of survey. To meet local requirements, power will be given to Local 
Governments to exempt any specified class of inland steam-vessels from all or 
any of the provisions relating to survey. 

"The Bill will provide for the grant, without examination, of a. certificate 
as 'engineer to a person who possesses a certificate granted under the Imperial 
Merchant Shipping Act, or an equivalent certificate, and will also provide for, 
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the grant of certificates of service to engineers who have sened for a certain 
time in certain stt'amships, or have obtained the rank of first class assistant 
engineer in Her Majesty's service. With regard to investigations into casual
ties, and the cancellation and suspension of the certificates of masters and 
engineers, the Bill will in the main follow the Merchant Shipping Act, 1883, 
which. has recently been passed. 

"It is further proposed to make provision in the Bill to regulate the 
carriage of dangerous goods on passenger steamers and to prevent accidents 
from fire. The Governor General in Council will be empowered to declare what 
shall be deemed to be, for the purposes of the Act, dangerous goods, and persons 
will be-prohibited from taking those goods on board exeept under certain condi. 
tions. The Local Government will also be enabled to make rules for the pro
tection of hiland steam.vessels from danger by explosion or fire." 

The Motion was put and agreed to. 

INDIAN STEAMSHIPS BILL. 

The Hon'ble MR. ILBERT then moved for leave to introduce a Bill to 
amend the law relating to the Survey of Steamships and the Grant of Certi. 
ficates to Engineers-of those Ships. He said :-

"This Bill, as I have already pointed out when asking leave to introduce 
the Inland Steam·vElSsels Bill, will provide for the whole of British India one 
law regulating the survey of sea-going steamships, the examination of, and 
grant of certificates to, engineers of these ships, and investigations into explo. 
sions occurring thereon. It is proposed to follow the English law with respect 
to the class of steamships for which certificates of survey will be required; to 
extend tne term of those certificates from six months to one year; and in 
other respects to re-enact, with a few 'unimportant modifications, the existing 
law." 

The Motion was put and agreed to. 

The Council adjourned to Friday, the 9th March, 1883. 

CALCUTTA; J 
The 2mJ Marek, 1883. 

R. J. CROSTHWAITE, 

.AddifionalSecretarg to the Government of India, 
Legi8latitJe Department. 
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a88embled for the purpose of making' La"" and llegulatiam. Under the. 
prot1isions of the Act of Parliam.ent 24 ~ 25 rJC., CI.IjJ. 67. 

The Council met at Gov,ernment House o;n Fri~y, tile 9th March, 1883. 

PRJ!)SENT~ 

His EXcellency the Vice~y and Governor General9f India, X.G., a.H.s,I., 

. G.H.I.E.; pres!ding. '. 
His Honour the Lieutemt-Govemor of Bengal, C.S.I~, ·O.I.E. 

His Excellency the Commander-in-Chlef, G.O.B., C.I.E. 

The Hon'ble J. Gibbs, C.B.I.,ll.I.E. 

Major the Hon'ble E. Baring, R.A., C.B.I., C.I.E. . 

Lieutenant-Geni:lral the Hon'bIe T. F. 'Wilson, 0.:8., (i.I.E • 

. The Hon'ble O. 1'. 'llbert, 'O:I.E. 

, The Hon'ble Sii 8.~.l Rayley, X.C.B.I., C.r.E. 
The H6n'bIe'T. C. Hope, .C.S:I.; C.r.E. ' 

The Hon'ble Raja Siva Prasad, C.S.I. 

The Hon'ble W. W. Hunter, LL.D., C.I.E. 

The Hon'ble Sayyad Ahmad Khan Bahadur, C.S.I. 

The lJon'bieDurga Charan Ulla. 
The Hon'ble H, J; Reynolds, ' _' . 

, The Eon'ble.H: S:Th6~~ " 
The Hon'ble G: H.. P. EvanS. ( 
The Hon'pie It . .Mill~~, " ' " 
The Hon'bIe:,Kristodas 1;>a1, Rai BaMdu.r, c.I.E: 
The HOli'ble ~L W.·Quinton.-
~ ; :". • ~ J :". .) "t J. 

" .. , , . :I~l{A:NP.Sr.:ij4-~~'[ESS:ijLSBILL;. ' 
. '-The Hon'bla MR. iL~ERT i~tr?d1iced th~ Bill t~~~ena: th~ I~W" r~Iating. to 

the Survey,. and' the Examixurtion 'and Grant 'of 'Certifi'cates to Engineers, of 
Inland Steam-v~ssels; alid to :provi~e for. ~~ other 'J,Il~tters. i-elating to th~se 
veSsels, and moved that it be referred to Il. Select Committee' consisting 'of the 
Ho~'?Ie Sir .steuart ~ayI?i,the'lIon'ble',Me~srS:"l,i~y~ol,dS~ ~n~ MU:w,&!l4 f~e 
Mover. ' ". ' . " " " . , ' c .. , • , '" ..... 

) ~ 1 r" ; • r .; r ' . ~ ~ ~ ". :; : -

The M~tion was pu~ a~d agr~ed to. , 
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The Hon'ble lIR. ILBERT also moved that the Bill and Statement of 
Objects and Reasons be published in the. Gazette uf India, and in the Fort St. 
George Gazette, the Eombay Government Gazette, the Oalcutta Gazette and 
tlie BrUun Eurma Gazette in English and in such other languages as the 
Local Governments might think fit. 

The Motion was put and agreed to. 

STEAMSHIPS BILL. 

The Hon'ble MR. lLnERT also introduced the Bill to amend the law relating 
to the Survey of Steamships and the Grant of Certificates to Engineers of those 
ships, and 'moved that it be referred to a Select Committee consisting of the 
Hon'ble Sir Steuart Bayley, the Hon'ble Messrs. Reynolds and Miller and the 
Mover. 

The Motion was put and agreed to. 

The Hon'ble MR. lLBERT also moved that the Bill and Statement of 
Objects and Reasons be published in the Gazette of India, and in the Fort St. 
George Gazette, the Eombay Government Gazette, the Oalcutta (J:azette and 
the Eritiah Eurma Gazette in English and in such other languages' as the 
Local Governments might think fit. 

'I'he Motion wall put and agreed to. 

CRIMINAL PROCEDURE CODE, 1882, AMENDMENT BILL. 

The Hon'ble MR. lLBERT also moved that the Bill to amend the Cod~ of 
Criminal Procedure, 1882, so far as it relates to the exercise of jurisdiction over 
European British subjects, and Statement of Objects and Reasons, be published 
in the Gazette oj India, and In the loc~l official Gazettes in English and in 
such other languages as the Local Governments might think fit. He said :-

.. This publication is a necessary. stage--and it clearly ought to be an 
early stage-in the progress of a Bill; but, under the Rules of Business as they 
stood before the recent alteration,_ the Council could not have ordered the 
publication of a Bill until a motion that it be referred to a Select Com
mittee or some equivalent motion had been put and carried. However, 
under the new rule which was passed the other day, the Council may direct the 
pUblication of a Bill at any time after leave to introduce it has been granted. 
The effect of passing this motion, which I now make, will be that this Bill will 
be published in the usual manner, and that the various Local Governments 
will have the same opportunity of expressing their opinions on the provisions of 
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this Bill as they have of expressing their opinions on the provisions of any other 
Bill. -

.. I give these explanations for the purpose of correcting some misstate,. 
ments which have been msde with respect to the course which the Govern
ment have adopted, and proposed to adopt, in dealing with this m~ure. 
It has been alleged that we are pushing !he Bill through the Council 
with unusual and improper haste. There is no foundation for this 
statement. The Government never intended to pass the Bill into law 
during the "course of the present Calcutta session. They have dealt, and they 

. always intended to deal, with this measure in. accordance with the ordinary 
_ rilles of business; and, in dealing with it, they have not departed from the usual 
course of procedure, except in one particular, namely, that, in order to give the 
public the earliest possible notice of the nature of their proposals, they sent 
copies of the Bill and the accompanying papers to some of the leading Journals 
before any fo~ orde~ for publication of the Bill had been made by this 
Council. 

"To substantiate .this, statement let me recapitulate shortly the several 
stages through which this measure has passed, both before and since its intro
duction as- a Bill into the Council. It originated with a proposal for legislation 
'Which was msde by the Government of Bengal to the Gov!lmment of India in 
the month of March, 1882. That proposal was, in the month of April last, com
municated in the ordinary way to other Local Governments for their opinions. 
On receipt of those opinions, the Government of India considered . whether 
legislation should be undertaken, and, if' so, what form it should take. 
Having come to a conclusion on these points, they submitted their pro
posals-the proposals which are embodied in the present Bill-to the Secre
tary of State in Council. The then' Secretary of State, Lord Hartington, 
informed us that these proposals had, been very carefully considered by him in 
Council, that he agreed in the conclusions at which we had arrived, and that he 
sanctioned the introduction of a Bill embodying the proposals which we b.8.d 
submitted. Accordingly, the Home Department issued instructions to the 
Legislative Department to frame a Bill. and the Bill, when framed, was placed 
in charge of the Legal Member of Council, who, I believe. always takes charge 
of Bills amending the Procedure Codes. I obtained" leave to introduce the 
Bill on the 2nd of February, I introduced it in the following week, and the 
papers containing tlie opinions of Local Governments were, I believe, sent to 
the newspapers within three days after the introduction of the Bill. Since 
then the Bill has ,not been carried through any f~her stage. 



. 134 ORIMINAL PROOEIJURE OOIJE, 1882, AME1WME:NT . 

.. It hIlS been also alleged that the Bill originated in the opinion of an 
adviser not sufficiently acquainted with the circumstances of Indian life, the 
reference being obviously to myself. Now, I do not wish to disclaim or lessen 
in any way my share of responsibility for this measure, but to say that it origin
ated in any opinion given by me is to say what is not in accordance with the 
facts, The letter of Sir Ashley Eden w:lS received by the Government 
of India before I landed in this country. It was sent round to the various 
Local Governments before I took my seat as a Member of this Council, 
and I never heard anything about the subject at all until after the replies of 
the Local G9vernments had been received by the Government of India. My 
duty then was simply to form the best conclusion I could after seeing 
what had been written on the subject, and hearing what was said on the subject, 
by persons who had an acquaintance with the country which I never affected 
or claimed to possess. The conclusion to which I came on the materials before 

. me was, that we ought to legislate, and that we ought to legislate on the lines on 
which this Bill has been framed: That opinion I still hold. But the Bill is 
the Bill, not of the Legal Member of Council, but of the Government of India, 
and, that being so, it will, I think, be more meet that I should, on the present 
occasion, leave to the Head of the Government the task of explaining the policy 
of what is a Government measure . 

.. Accordingly .. I shall confine myself exclusively to the legal aspect of 
the measure. But I do not intend to waste your time by reference to any 
of the so-called legal arguments purporting to show that we have no 
power to alter the law in the mode in which we propose to alter it. I do not 
anticipate that my honourable friend Mr. Evans will venture to use any such 
argument_ He is much too good a lawyer to do so. For he knows as well 
as I do that about the legal power of the Legislative Council to pass this Bill 
there is not, and cannot be, any question. 

"What I propose to do is to gi~e you a dry simple stateme:t shewing the 
jurisdiction which is, under the existing law, exerciseable by the Courts of this 
country in cases affecting European British subjects, and the mode in which it 
is proposed to alter that law by the present Bill. It is necessary that I should 
do this, because the scope and effect of the Bill have been much misunderstood 
or misrepresented, and I.observe that an important London paper has alleged 
that we are running atilt agaiust a rule which, as a matter of fact, we do not 
propose to touch, the rule, namely, which limits the extent of the criminal 
jurisdiction exerciseable by Magistrates in the mufassal over European British 
subjects. 
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" Let me begin by explaining what is meant by a European 13ritish sub
j ect. The term 'European British subject' is defined by the Criminal Procedure 
Code (section 4) to mean- • 

'(I) any subject of Her Majesty born, naturalized or domiciled in the United Kingdom 
of Great Britain or Irelaud, or in any of the European, American or Australian 
Colonies or Possessions ~ Her Majesty, or in the Colony of New Zealand, or in 
the Colony of the Cape of Good Hope Or Natal: 

(2) any child or grandchild of any such person by legitimate descent.' 

"It will be seen that the definition is somewhat arbitrary and artificial. 
It includes persons' who are neither European nor British. It excludes 
persons who IDlY be in all essential characteristics Englishmen, but who are 
not of legitimate descent. 

" Such being the European British subject, let us see what is the nature·, 
and extent of the jurisdiction exerciseable over him in this country in civil 
and criminal cases. 

"First, then, as to the jurisdiction exerciseable over European British sub
jects in civil cases. That jurisdiction is precisely the same as that which is exer
ciseable in the case of persons not being European British s~bjects. Section 10 
of the Civil Procedure Code enacts that-

• no person shall, by reason of his descent or place of birth, be'in any civil prooeeding 
exempted from the jurisdiction of the Courts.' 

. " No person is exempted from that jurisdiction by reason of his being 
a European British subject; no person is disqualified for exercising;. that 
jurisdiction by' reason of his not being a European British subje..ct. A 
Native Judge has the same civil jurisdiction over a European British subject 
as any other Judge,imd may exercise that jurisdiction in such a way as to 
affect not only his property, but his reputation and his person. He' can give 
judgment against him in a suit for fraud or libel; he can send him to prison for 
debt; can punish him for contempt o~ Court; and can iSsue a warrant for 
hil arrest in case of his non-attendance as a witness. 

"So much as to jurisdiction in civil cases. Next, as to jurisdiction in 
criminal cases. I will deal :first with the jurisdiction of the High Courts, 
including in that 'expressi{)n, not only the High Courts at the Presidency-t~wIiS 
of Calcutta, Madras and Bombay, but the High Cour.t at .Allahabad and the 
Chief Court of the Panj lib at Lahore. The criminal jurisdietion' of these Oourts 
is uriIimited. No person is exempted from it by reason of race or :(>lace of birth., 
No person is disqualified for exercising it by reason ?f race or place of birth • 

• B 
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Any person may exercise the jurisdiction, whether he is a European British 
subject or a Native of India. And a Judge of the High Court, whether he is a 
European British subject or not, is by virtue of his office a Justice of the Peace 
within and for the whole of British India . 

.. Then, as to Presidency Magistrates. I{ ere, again, there is no exemption, 
no di~qualification, based on race or place of birth. Any Presidency Magis
trate, whether a Native of India or not, can try or commit for trial any Euro
pean British subject, and can pass any of the following sentences :-

(1) Imprisonment for a term not exceeding two years, including soli
tary imprisonment; 

(2) Fine not exceeding one thousand rupees ; 

(3) Whipping. 

• 

" Lastly, as to the criminal jurisdiction of ordinary Magistrates and Judges 
in the ·mufassal. Here there are distinctions between cases affecting European 
British subjects and other cases, both as to the extent of the jurisdiction which 
may be exercised, as to the privileges of persons subject to that jurisdiction, and 
as to the persons qualified to exercise the jurisdiction. 

" As to the extent of.the jurisdiction. A Magistrate cannot sentence a Euro
pean British suhj~ct to more than three months' imprisonment, or Rs. 1,000 
fine, or both. A Court of Session cannot sentence a European British subject 
to more than a year's imprisonment, or fine, or both. .And neither a Magistrate 
,nor a Court of Session can sontence him to the punishment of whipping . 

.. Then, the _European British subject has certain special privileges as to the 
mode of trial, the right of appeal, and the t:ight to apply for release from 
custody. 

" He may claim to be tried by a mixed jury or a mixed set of assessors, not 
less than half the number of jurors or assessors being either Europeans or 
Americans, or both Europeans and !Americans. 

" 1£ he is convicted on a trial held by an Assistant Sessions Judge or a 
Magistrate, he may appeal either to the High Court or to the Court of Session 
at his option. He can appeal against small sentences of fine or imprisonment 
from which there is no right of appeal in ordinary oases, and if he is unlawfully 
detained in custody he can appeal to the High Court for an order directing the 
person detaining him to bring him ·before the High Court. 
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" And lastly, he cannot be tried by any Magistrate unless the Magistrate is 
a Justice of the Peace, a Magistrate of the first class and a European British sub
ject; he cannot be tried by any ~essions Judge unless the Judgejs a European 
British subject; and he cannot be tried by any Assistant Sessions Judge unless 
the J ud,,<>e is a European British subject, has held the office of Assistant Sessions 
Judge for at least three years, and has been specially empowered by the ,Local, 
Government to try European British subjects. 

"The privilege of being tried by a mixed jury, or mixed assessors, belongs 
to all Europeans and Americans; the privilege of being tried by a European 
British subject belongs to the European British subject alone. Now,. of 
all these various rules, the only one which we propose to alter is that which 
relates to the race qualification of the Judge. We have left untouched the 
limitations on the sentences which may be inflicted by the J udge. We bve 
left untouched the right to trial by a mixed jury or by mixed assessors;· 
we have left untouched the light to apply for release from illegal custody. The 
single alteration which we propose to make is this. We propose to sulrstitute, 
for the disqualification arising from race, a qualification depending on tried 
personal fitness. We propose to say that a: very small number of specially 
selected Native Magistrates may exercise that limited and qualified jurisdiction 
which can at present be exercised only by persons who fall within the extremely 
arbitrary and technical definition of European British subj~ts." " 

The Hon'ble MR. QUINTON said :-" It cannot be denied by the most 
earnest opponents of the' present Bill that there is a strong array of official opi
nion in support of it. The measure which it embodies originated with the Gov
ernment of Bengal. The Governments of Bombay, Madras, the North-Western, 
Provinces and the Panjab, the 'Ohief Oommissioners of the Oentral Provinces, 
of British Burma and of, Assam, "and the Resident at Haidarahad, who 
is ere officio Ohief Commissioner of the HaidaraMd Assigned Districts, ·have all 

. written in no qualified terms expressing their approval of it on the grounds of 
public policy and administrative convenience. 

" It is unquestionable that the Bill, if passed into law, will deprive the 
Europeal;l British subject in the interior of being tried in certain cases by a 
Magistrate or Judge of his own race. I say 'in certain cases,'· for, as -the law 
at present stands, there is nothing, should he be unfortunate enough to be com· 
mitted to the High Oourt, to prevent his being tried by a Native Judge of that 
tribunal. Whether this partial deprivation of a peculiar privilege be one which 
State policy aIld the interests of good administration demand, is the question 
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this Council has now to determine-a question which the heads of all the Local 
Governments have answered in the affirmative. 

" The policy of the British Government in India for many years has been 
to throw open to Natives of the country, proved to possess the necessary qualifi
cations, offices in the public service which w~re at first reserved exclusively for 
Englishmen. The progress of education, the gradual adoption among the better 
JIasses of Natives of India of European standards of honour, integrity and truth
fulness, the increase of intelligent interest. in public affairs exhibited by the 
leaders of Native society, have all tended to break down the barriers which 
obstructed their advancement to the higher appointment&of the administration. 
Successive opportunities of such employment have of late years been afforded 
to Native gentlemen, which have placed within their reach seats on the benches 
of the High Courts, and admission to the Covenanted and Native Civil Services. 
This last privilege will, except in cases of manifest incapacity, lead to the bench 
of the Sessions Court and to the magisterial and executive charge of distriots . 

• 
"It is scarcely needful for me before this Council to dwell on the import-

ance of this charge. District-officers have been rightly called the eyes and ears of 
Government. They are in their districts the outward and visible representation 
of British authority,-~ften but a dim and distant shadow,-and upon their 
efficiency, and on the respect and confidence they inspire, depend the reputation, 
the influence, and, perhaps in the last resort, the existence, of British rule in 
India. They are entrusted with. weighty judicial and executive functions, and 
have in their hands powers which may affect the welfare and happiness of 
hundreds of thousands of human beings; for they, and they only, can adequately 
represent and secure a hearing for the wants of their people. Similarly, Ses
sions Judges preside over the administration of criminal justice in areas co
extensive with, or larger than, those of districts, and have powers of trying 
all offences, even of a capital nature, committed by persons residing within their 
jurisdiction .. 

"To these high offices, for reasons of State policy· which cannot now be 
questioned, Her Majesty's Government has thought it good that Natives of India 
should be admitted; and the Bill before the Council is only the natural outcome 
and complement of that policy. It simply invests the holders of them, when 
they happen to be other than Europeans, with powers hitherto inseparable from 
these offices. 

" It is much· to be regretted that this cannot be done without depriving 
Englishmen in India of a. privilege, however small, which they have hitherto 
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possessed, but that it must be done, aouild polioy and good administration alike 
seem to me to require. 

"With what fairness can Government, whioh has held out to Natives pro. 
spects of reaohinlt_ the highest posts in the publio service, whioh induoed and 
enoouraged. them to inour the labour and expense of qualifying for suoh appoint. 
ments, turn round upon those persons now, who have satisfied all the J'equire. 
ments for high office, and say-' We make you Sessions Judges and Magistrates 
of districts, but we find you wanting, by reason of your descent, in the qualities 
essential to the disoharge of a portion of the duties which devolve upon you 
in those capacities, -and for the performance of those duties you must give place 
to others junior to you in the service' jI 

.. Is suchtreatroent likely to conoiliate or win public esteem and confid. 
ence for Sessions Judges and Magistrates, to strengthen their hands in the 
execution of their offioes,or to" promote that good feeling and cordiality be. 
tween European and Native Civilians which are indispensable to their working' 
efficiently together P It is obvious that it must produce effects the direct oppo. 
sites of these. 

" No, My Lord. I believe it is now too late to stop short. _ We cannot 
retrace our steps, and, as the change now in contemplation must be made soon· 
er or later. and, when it is ma!1e, appears fated to arouse ,paSsions which we all 
deplore; the sooiler it is made the better. 

"The warmth of feeling which has been called forth by the publication of 
the Bill, and the excitement to whioh it has given tjse, seem to me very dis· 
proportionate to the results which may be reasonably expeoted to flow from it. 
The number of Native Civilians employed under eaoh Looal Government is 
very smali; the localities where there are persons likely to be affected by the 
Bill are !lot numerous. Years must elapse before the few Native officers to whom 
the Bill refers oan reach the qualifying offioes or prove their fitness to be 
nominated as JustiC6§ of the Peace; and the Local Governments have, under 
these circumstances, full opportunity for giving effect·to the proposals under 
the most mrourable conditions. Notwithstanding all this, it has been assumed, 
in the vehement discussions which have taken place outside this qouncil 
ohamber, that the present proposal is one to subj~ct European residents in the 
interior of the country to the jurisdiction of all Native Magistrates-an assump. 
tion altogether unfounded. No Deputy Magistrate, no Honorary' Magistrate 
and no Extra Assistant Commissioner, whioh classes comprehend nearly the 
entire Native Magistracy, oan be nominated under the Bill. -

o 
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"Similarly, much of .the heated declamation which has been resounding 
in our ears can only spring from the idea that all distinctions of law between 
I!:uropeans and Natives of India are to be abolished; but what are the facts ? 

"The Bill leaves altogether unaltered the main provisions of the law, that 
[or hei¥ous offences European British subjects :must be tried before the High 
Court, thaj; for grave offences meriting a punishment of imprisonment of less 
~han one year's duration they are to be tried before the Court of Session, and 
~hat the accused, if he pleases, can require that half the number of the jury or 
!lSSessors at SUllh trials shall be Europeans or Americans. The only change 
made is, that a Magistrate trying a European British subject for petty offences 
or enquiring into graver charges against him, and that a Sessions Judge presid. 
Lng at his trial on such charges, shall not of necessity be a European, though 
mch Magistrate, unless a Magistrate of the district,· must have satisfied Govern· 
ment of his ability to discharge the duties of a Justice of the Peace. 

" It is difficult to find any intelligible reason why an officer of sufficient 
judicial ability to be appointed a Presidency Magistrate should, when promoted 
lr even transferred to a district beyond the Presidency, forfeit powers which he 
ilad been found to exercise in a satisf~ctory manner; or why a Native gentle. 
man who has proved his fitness for the Bench of the Sessions Court should be 
ieclared disqualified ·from presiding at a trial of a European British subject, 
when the accused can have the advantage of a number of his countrymen on 
the jury or among the assessors. 

"In several districts of the Lower Provinces of Bengal, where the cry of 
opposition has been loudest, and where the Bill, if it passes, is likely to have the 
most extensive operation, trials before Courts of Sessions are by jury. 

"The arguments which might justly have been urged a quarter of a 
century ago, arising from the inaccessibility of Courts in the interior, and their 
seclusion from the fierce light of public opinion, were discussed and . an. 
swered in the debate in this Council in 1872, in the speech of Lord Napier of 
Merchistoun, quoted on a previous ocCasion by the hon'ble and learned member 
who introduced this Bill; and, if anything further were wanted, I have but to 
point to the countless letters and telegrams in the columns of the newspapers 
arriving every day from different parts of ~he country, as evidence that, where 
Europeans in India are concerned, things cannot now be done in a corner." 
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The Hon'ble KRISTODAs P 1L said :_IC My Lord,-I think I would best 
consult the· interests of the Bill if I should say as little as possible on the 
subject. I am convinced that I cannot dp better than leave it to your Lord
sbip, as the responsible head of the Government, to enunciate the reasons and 
policy of this measure. I cannot, however, allow this occasion to pass without 
saying that I look upon this Bill as a legitimate and logical development of the 
progressive policy which charac~ses British rule in this country, and th&t, its 
principle being sound, j~t and righteous, my countrymen feel a deep interest 
in it. 

"None, my Lord, can regret more than I do the ebullition of feeling 
which this Bill has caused. Considering the innocuous character of the Bill, 
I confess I did not expect it, nor did the Government, I believe, anticipate it. 
Had it not been for the great and important principle at stake, I would have 
been the first to counsel the withdrawal of the Bill, rather than oppose the wave 
of feeling which has risen againsfit. I have too strong a faith in the character 
of John Bull to believe for a moment that he will carry to the bitter end his • 
opposition to a noble attempt to establish that equality in the eye of the law 
which the history of his own country, and the teachings of his own political 
-system, so loudly proclaim. I was young when the hurricane of the Sepoy Revolt 
burst over the country in 1857, but I well. recollect how feelings were torn 
asunder by the sad events of those days, how furious was the rage of den-qn
ciation, and ·how terrible the voice of vengeance. A.nd ye\, when the storm of 
the Mutiny subsided, the feeling also subsided, and not a few of those who hlid 
stood forth as uncompromising enemies of the Natives now stepped forward as 
zealous champions of their cause. It has been my good fortune to wor~ with 
many of them. and to profit not a little by their advice, assistance, co-operation 
and example. Who could for a moment say that the Anglo-Indian of the 
Mutiny days was the Anglo-Indian of the succeeding days of peace and pro
gress jl This is my experience of the character of honest John Bull. 

"Pride of race:-I use the phrase in no offensive sense-is a commendable 
feeling. It is an honest and honourable pride. It has been the mother of 
good deeds, valiant acts, patriotic exertions and national glory. But there is. 
a higher and nobler pride, that of fostering human happiness under beneficent 
law, raising the weak and lowly to the lev'lll of the strong and high, .and mak
ing equal law ana equal justice the basis of political paramountcy in the world. 
It is to that noble feeling I appeal. A.ll Englishmen, whether in India or in 
England, I humbly think, should rejoice that, within the century and a quarter 
they have ruled India, they have effected such a complete revolution in the 
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Indian mind, both intellectual and moral, that Indian Magistrates are found fit 
to be trusted with .the administration of the laws of the land, not only over 
their own countrymen, but also over the members of the ruling race. This 
is a work of which England may justly feel proud-this is a consummation 
over which all Englishmen may _well rejoice." 

!rhe Hon'ble l:IR. MILLER said :-" My Lord, I can hardly imagine a 
subject likely to be brought up for discussion in this .Council concerning which 
I should speak with greater unwillingness than this Bill. If there ever was a 
matter to which the proverb 'Least said soonest mended' applied, it is this 
one. To speak will lead to misunderstanding, and so also will the keeping 
silence. To the best of my judgment I choose the lesser evil, for there have 
been misunderstandings enough, for which, however, I cannot feel that I, or 
those for whom I speak, are in any way to be held responsible. 

" No subject for many years has evoked in India so deep or siIch united 
feeling on the part of the European community as this Bill: In the presence 
of a feeling so strong, and I cannot help saying also so powerful for mischief, it 
is an infinite pity that a measure of this nature, which deeply affects the 
material interests, as well as the sentiments, of Europeans, should have been 
introduced without any attempt made beforehand to ascertain their views. 

" The disllppoiq.tment on our part wl)uld have been excited under any 
circumstances, but recent evep.ts intensify and attract attention to it j for we 
have of late been hopeful that the former policy on the part of Government, 
of relying solely on information derived through official channels, would be 
relaxed, and that the views of the non-official community would be sought for 
and weighed more than has been hitherto the custom, and we have been 
encouraged to form opinions, and at times even taunted with having none. 

"The fact that a measure on which, if on no other, the European commu. 
nity in, and connected with, India think strongly and' think together, should 
have been introduced without a word,of warning, leads reasonably and properly 
to disappointment, and tends to throw discredit 011 the profession of Government 
when they say they wish to know our views. 

"But, from what I and many others have seEm of your Lordship and of 
your Lordship's Government, we are led to believe this must have arisen from 
some misapprehension j and that, when it is made plain that on this subject 
the interested class, whom alone the proposed alteration of the law would 

. practically.affect, not only have an opinion, but are practically unanimous in 
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it, as regards this measure,-when this, the true state of afl'airs~ is discovered,
the Government may see their way to withdraw their calamitous proposal . 

.. On this subject I can confidently say the European non-official community 
think together. I only wish th&-e were less positive proof .. I wish it were 
still a matter of opinion, and that the opinion alone could be accepted; for the 
very fact of asking the public in a public way to state their views is injurious to 
the best interests of India. There is hardly another subject which could call the 
widely scattered, in pIOOes solitary and isolated, Europeans in this eountry 1\0 

UIlafIimously together as a proposal to subject their personal liberty to Native 
tribunals in the Mufassal ; for the proposal threatens them in all ways-their 
liberty, their reputation and the stability of their property. The trade organiza
tionsin all parts of the country agree in this view: from Karachi, fro~ ~om
bay, althOugh the planting interest is entirely absent in those parts of India; in 
Madras and Rangoon the same response is made; and in Bengal and in Southern • 
India the Europeans in the Mufassal speak practically as one man . 

.. It Beems to me to be altogether a fallacious argument to say that the 
proposal is at most a trifle. In the first place, it is not a trifle t() deprive the 
European of his most cherished right. . The first sign of an inclination on the 
part of Government to deprive him of his right to be trieq by a fellow coun
tryman excites him far beyond what actual immediate danger justifies; and it is 
nota trifle to stimulate feelings of distrust and indignation' in the minds of 
Europeans in the country against the Government; for this m:dignation and 
distrust is not brought into effect directly against the Government, as' would 
,be the case in England, but affects rather the country itself and the Natives . 

.. If means were being sought to stir up and inflame those race antipathies 
which it is the noble ambition of your Lordship'S administration to efface, a 
more effective one than this 'trifle' could not be found. It is :qot' a trifle; 
for, if by mischance a Native Sessions Judge or .a Native District Magistrate 
were to misjudge an European and condemn him to imprisonment on grounds 
which were afterwards proved to have been erroneous, it is perfectly certain that 
more positive, iinmediate, I may say, instantaneous, harm would be done to this 
country than could be repaired in half 'a dozen years; It is not a trifle; for one 
of the most oommon crimes, I will not say one of the ingrained custonis, of this 
country is the fabrication of false, evidence in the Courts of law~ Perhaps, 
the hon'ble and' learned member who introduces the Bill may think I am 
only uttering one of the common Anglo.Indian fossilized prejudices; blit I would 
appeal to universal Indian experience to bear me out. False evidence is cheap. 
One single miscarriage of justice through the medium of false evidence sworn 

n 
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before a Native Magistrate will do more infinite mischief, by driring English 
workmen and English capital out of the country, than the united efforts of Gov. 
ernment and of all the guarantees they can offer can repair in a quarter of a 
century. . 

" If a trifle, then, why in the name of common sense provoke all their 
animosity for the sake of it p It is difficult in a matter like this to appeal to 
experience that is purely English. This country is full of anomalies, and it is 
difficult for ,the English mind, unaccustomed to the faCts of Indian life, to dis. 
cover how it is that a practice which is submitted to without demur in a Presi. 
dency.town should be so bitterly resisted in the Mufassal. The answer is 
simple. A public opinion, a Press and legal assistance are at hand here. 
There, there'is nothing but a Judge to condemn and a jail to confine.' English 
enterprise-and on this side of India at least there is very little enterprise of any 
kind except English-is largely concerned, and English capital largely invested 
in this country, especially in Bengal, The indigo factories, the tea gardens, 
and the consequent inducement to that migration of population which is so 
urgently. needed in parts of India, mills and mines, are all supported by 
English capital, and the tendency has been to increase this. It has begun to 
be recognized by European capital 'that India most wants to buy what England 
most wants to sell, tJlamely, material for increasing the trading power of the 
country; and a stimulus has lately, under the auspices of your Lordship's 
Government, been given to the inward flow of capital. 

" But there is one thing that European capital will not do. It will not 
entrust itself to Native Indian management. It is hopeless and useless to say 
this is the result of prejudice. Possibly it is prejudice. But the result of the 
prejudice is a tangible factor, which cannot be denied, cannot be ignored, and 
which must in fact be acknowledged. Capitalists will not entrust their money 
to Native management, and they are satisfied the feeling is well founded. I 
will not give reasons for this, for I do not wish to give unnecessary offence, but 
I ask your Lordship to take note of tt. 

" Capital employed in the Proyince is invested on the faith of European 
agency, but such agency is expensive and is not employed in greater strength 
than the circumstances of the case render positively necessary. A practice 
exists in the Mufassal-I am not drawing on my imagination, I am not utter. 
ing an Anglo-Indian prejudice, I am stating a fact which is known to every 
zamindar as well as to every raiyat, to every official European equally as to 
non-officials who ever engagcd in litigation, that the practice of bringing false 
charges to injure rivals or to gratify a grudge is a common practice. 'l'his 
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is a fact of whioh European capital has to take lLOOount before it allows itself to' 
be looked up in India, and capital reflects that, if an European. ma.nager is 

• removed from· the charge of the enterprise on which he. is employed in the 
MufassaJ. at a critical moment and imprisoned on a false acousation, the loss and 
damage may be overwhelming. • 

"No Native criminal tribunal in the MufassaJ. can, nnder these circum
stances, colI1Illlind the confidence of our employes. Anything that touches the 
personal safety of our • European employes in the Mufassal reflects back 'again 
on us, and, if it threatens their safety, it deters the inflow of capital. It is said 
this is all prejudice. We think it to be fact. Capital is sensitive, and, when 
you deprive the investor of one of the safeguards on which he mainly relies, 
nariJ.ely, the right on the part of his employes to be tried by one who, whatever 
may be his knowledge of the criminal law, is at least a fellow-countryman and. 
capable of understanding, as ,one of ourselves; our own feelings, it is of no sort 
of use ~ assure that capitalist that what he looks upon as a safeguard is only 
an • anomaly'. - . . 

.. It is only eleven years ago since Sir James Stephen addressed this Ooun
.oil on the same subject that is now before us ; and, in allusion to the law which 
had then been decided npon, but which it is now proposed to alter, he .used the 
following words :- • 

'I need not remind the Conneil of the extreme warmth of feeling whieh discussion upon 
a measure of the nature excited at no distant date, nor need I insist on the great importance to. 
the Gcwemmeut of the couutry of the existence of harmony hetween the Govei-nment aud the 
general European populatioii! 

.. These words still hold trtle. In what respect have circumstances changed 
since they were spoken P Is a compromise in itself more objeotionable now 
than it was then; or are the facts which rendered the whore law a tissue of 
compromise in any manner or in any degree of manner. different P 

"The Europeans who have capital in this country do not think so, and 
.they look in vain to anything that has been stated in advocaoy of the Bill f~r . 
reasons which justified a change in the law. .A compromise the whole law is, 
an.d a compromise it must remain until the oonditions of daily life in this 
conntry render a simpler law admissible • 

.. Is this compromise,-the least objeotionable, the least actively offensive, 
of any that are to be fonnd within the four corners of the statute-book-highly 
valued by the section to whom it applies P We have the traders' and planters' 
assooiation fl'9m every part of India answering with one voioe. I think it is a 
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most regrettable thing, the idea of being called upon to answer the question had 
ever to be proposed to them; but of the fact of their reply there is no sort of 
doubt. . -

:' My Lord, the exasperation of race ttat is now going on is terrible and 
deplorable. Enough harm has been done, and yet the exasperation· is increas
ing every day. It has not done so yet, but it is leading to a sense of insecurity. 
If the Government depart from Calcutta to Simla, leaving the population of 
:Bengal 'to stew in the juices of mutual animosity' engendered by this most 
unfortunate proposition, the mischief, which will not be prejudice, but a fact, 
not imaginary but tangible, may become beyond repair; and I call upon those of 
your Lordship's Council who have served their years in the country, and who 
have more than a theoretical know ledge of the people, to tell your Lord5hjp 
frankly that I have not overstated the case. And of yourself, I would earnest
ly beg, in the interest of that concord between the races which you have so 
much at heart, to withdraw this :Bill, which satisfies no one, and which, with 
the smallest amount of good, does almost the largest possible amount of harm." 

['l'he spectators present here applauded the last speaker by loud clapping 
of hands.] 

His Excellency THE PRESIDENT said :-" It is a rule of this Council, and of 
all legislative assemblies in the world, that those persons admitted as spectators 
should not applaud on either side any of the sentiments delivered, and it is my 
duty to enforce that rule. I am quite sure that those gentlemen who have 
applauded on this occasion did so from forgetful~ess, but it is a rule which must 
be observed; and, although sentiments are felton one side or the other, they' 
must not be expressed." 

The Hon'ble MR. EVANS said that the motion for public~tion was purely 
formal. It was only a strong sense of public duty, and a strong conviction that 
the present deplorable state of things ought to be put an end to at once, that 
led him to speak at this stage of the :Bill. The question raised by this :Bill, as 
stated by the hon'ble mover, was whether they" could with safety, and ought in 
justice, to re-open the settlement or compromise of 1872." Mr. IIbert had 
admitted, practically, that he was bound to show three things-

(1) necessity for disturbing the settlement of 1872; 

(2) that the new settlement proposed was a durable and stable one; and 
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(3) that the new scheme was one conducive to the .. effectual ~d impar
tial administration of justice." -

He (MR. EvANS) emphatically deIrled that anyone of these propositions was 
ma"-e out. There was no administrative necessity; there was no element of 
finality or durability in the pro.JlOS~ made, and he challenged anyone to say 
that justice would be .. more effectually or impartially administered" 'under 
the scheme proposed by this Bill. -

In order to explain the compromise o~ 1872, he was obliged to take the 
Council back to 1857, to show how the matter really stood; and how and why' 
the settlement of 1872 was come to. 

In 1857, European British subjects in Bengal had the right to . have their 
criminal cases (with a few small_statutory exceptions) tried by the old Supreme 
Court. This led to grave inconvenience in bringing down prisoners and wit
nesses from very remote places on trifling charges • 

.All persons in India were now in civil cas-es ,subject to the ordinary Courts, 
and no person was exempt from the jurisdiction of any Civil Court, by reason 
of birth or descent. The Penal Code was then about to be passed, making 

'one body of criminal law applicable to all Her Majesty's subjects ill India. 
And it was proposed, as a complement to the Penal Cbde, to introduce a 
. Criminal Procedure. Code on the same broad principle, enacting tHat no person 
should, by reason of birth or descent, be exempted from the jurisdiction of any 
Criminal Court. This would have swept away at one stroke' the right or 
privilege of European British subjects to have any special tribunals, or special 
privilege as to the constitution of the tribunals, by which their liberties and 
their lives could be declaied forfeited. There was a great outcry against the 
proposal and violent public feeling. Meetings were held, and a petition, signed 
by 1,100European British subjects in Bengal, was presented to the Legislative 
Council. They objected to all the proposed tribunais, as incompetent, and to 
those presided over by Natives, as utterly unsafe. 

Sir A. Buller, a Judge of the old Supreme Court, spoke in CounciUn 

Debate of 1851. 
-March, 1857, advocating a compromise. He admit
ted the grave inconvenience of bringing all charges 

-against European British subjects to be tried by the Supreme Court. But 
, urged that this- practical difficulty could be met ~y the practical remedy 

B 
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of making them triable only by the Sessions Courts-not by the Magistrates' 
Courts or the Subordinate Courts presided over by Natives. 

Sir A. Buller urged that they were practical men, living in a land full of 
anomalies, which they must deal with practically. He said the Magistrates' 
Courts, though they gave the Natives far better justice than they ever' had 
befora, would give the European British subjects far worse justice than they 
had been used to. He did not think it was right to give poorer justice to the 
European British subjects to avoid an anomaly, if they could give them as good 
justice as before, without hardship to the Natives. As to the Native tribunals, 
he thought the European British subjects were right in objecting to them on 
the additional ground of race antagonism. 

The Chief Justice, Sir James Colville, supported him, and drew attention to 
the well. known habit prevailing among Natives in the Mufassal, of endeavour
ing to get rid of rivals by deliberately framed false criminal charges, supported 

• by false evidence, and said the combination of executive and judicial functions 
in the person of the Magistrates prejudiced and biased their minds, and rendered 
the l!agistmtes' Courts in India very unsatisfactory tribunals. 

Sir B. Peacock, the Legal Member of Council, said that though he had 
introduced the Bill he would consider the arguments. No division was evel' 
taken on this questifln. 

. The Mutiny broke out with all its horrors, and race feeling rose to a 
fearful pitch. The Court of Directors withdrew the question from the Council, 
and it was resolved to continue the former system of having European British 
subjects tried solely by the Supreme Court. 

In 1859, there was, however, another debate, which showed that Sir Barnes 

Debate of 1S59. 
Peacock had been taught by the Mutiny the danger 
of carrying abstract principles to their logical 

conclusion in India, without regard to consequences. Sir Barnes Peacock 
inserted in the Code a provision disabling Natives in the Mufassal from even 
committing European British sabjects for trial. Mr. Harington (a most able 
and experienced Civilian) thought this unnecessary. He said he had never 
advocated the trial of European British subjects by Natives, but he thought 
they might be allowed to commit; and he taunted Sir Barnes Peacock with 
having at first advocated the sweeping'Bill of 1857, and having now gone to the 
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oppOsite extreme. , Sir Barnes Peacock aplied that. he had ne,-er' committed 
himself to it, and that, even if he had done so, it was unfair of Mr. Ha.rington to 
remind him of it. After the Miltiny he claimed the right to change his mind, 
and boldly avowed he had done so. Sir Charles Jackson, a Judge of the 
old Supreme Court, agreed with Sir Barnes, and pointed out 'the practical 
necessity, of providing special tribunals for this particular ~1ass of persona, 
and showed the utter fallacy of 'arguing that because Natives were all@wed 
to act as Justices in .Calcutta, and to commit Europeans, therefore, it was 
practically safe to let them do so in the Mufassal. The, CriminalProoedure 

Code of 1861'was eventually passed, lea.ving cl'i-
Code of 1881. minal jurisdiction over European British subjects 

practically as it was before. 

Years rolled on, the echoes of the Mutiny grew fainter, and, in 1871, a. 
revised Criminal Procedure Code ,,!as being prepared by Sir J. F. Stephell. 

He was in Calcutta. at that time, and knew both Sir J. F. Stephen and Mr' 

State of tbin!l" in 1871. 
Stewart, and, speaking from memory, without any 
notes of what passed, he would give the Council 

his impression of the state of things that led to the settlement pf 187~. 
The influx of a poorer class of Europeans froIQ. England and AllstrliJia lm.d 
rendered it an intolerable inconvenience to send them all for trial tp the High 
Court in Calcutta for petty offences, and even gave practical immunity for petty 
crimes. The ~oderate and sensible men among the European British /lubjects 
fully recognised the necessity for giving some jurisdic;:tio;n to spt;ll.e :Mufassal 
Courts, and the Government pressed urgently for it. 

The amount of jurisdiction proposed to be given to the Mufassal COurts 
over European British subjects was three months' imprisonment to be inflicted 
by a Magistrate's Court, and one year to be inflicted by a Sessions Court. 

The European British subjects could not successfully object to the juris
diction of the Sessions Judge, provided he was a European, as his duties were 

'purely judicial. But they could well object to the jurisdiction of-the Magis
trates' Courts, for the reason touched on by Sir James Colville in 1857, that 
is, the. combination of executive and judicial functions in the same person'. 
The Magistrate was l1ead of his district, had to keep the peace, to, see that 
crime and lawlessness was detected and put down, to hold secret inquiries, to act 
as practical head of the Police, to decide on ordering 'prosecutions .to be iIlsti-



,150 ORIMINAL PROOSIJURE OOIJE, 1882, AMENIJMENT. 

tuted, and then, when his mind had been thoroughly saturated and biased by 
the result of secret inquiries and police reports, to try the accused. 

Further, Sir J. F. Stephen was very anxious to introduce by his new Code 
summary trials, as in Petty Sessions in England, in which there should be no 
regular record of evidence, save such prlScis of it as the Magistrate might 
!eCG~d in his judgment. . • 

Sir ,J. F. Stephen justly feared a. strong onslaught by the European 
British subjects on Magistrates' justice. He knew, and all knew, that the 
finances of India could not afford the severance of the executive and judicial 
functions of Magistrates, which the interests of justice loudly called for. 

The European British subjects were likewise entitled to object to summary 
tria1.without a proper record of the evidence, as tending to nullify in practice 
the much prized right of appeal to the High Court in all cases, which they 
possessed and still possess. 

But there was, further, the danger, nay the certainty, of a fierce ·agitation. 
by the European British subjects against being subjected to the criminal juris
diction of Natives in the Mufassa,l. Any proposal to do this would (it was well 
-known) tevive the fire of race hatred and the memories of the Mutiny, which 
had been waning !nd dying out slowly, and do much to interrupt cordial 
relations between Natives and Europeans, and between the European com
munity and the Government of India. 

Sir J. F. Stephen was quite willing to 'concede that European British 
subjects should not be tried by the ordinary Native Deputy Magistrates, and in 
this all responsible Government officials agreed with him, and still agree. But 
Natives had begun to enter the Covenanted Civil Service, and the European 
British subjects utterly objected to entrust their personal liberty to Natives, 
whether covenanted or uncovenanted. 

This was tbe problem which Sir J. F. Stephen and Sir John Strachey, and 
the other experienced men who made th~ settlement of 1872, had to decide-
.. Was it worth while, for the sake of asserting the principle (if principle it be) 
that all Covenanted Civilians should be empowered to try Europeans as soon as 
they became full-power Magistrates, to risk the explosion which would inevit
~bly have ensued. and which would have done incalculable mischief. Bearing 
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in mind that it was admittedly impossible, and politically dangerous, to carry 
out in its integrity, in the Mufassal .. the broad principle that no man should be 
exempted from the jurisdiction of any Criminal Court by reason of birth 
or descent; and, further, bearing in mind that every one connected with 
Government was agreed that it wp necessary to sanction a similar anomaly 
in the case of Uncovenanted Magistrates, and to enact in effect that full pOwer 
Uncovenanted Magistrates, who were Europeans, might try the European 
British subjects, but that the Uncovenanted Magistrates, who were not 
Europeans, should not have that p~wer. The strong practioal intellects of Sir 
J. F. Stephen and Sir John Strachey perceived that, to risk such evils to avoid 
this petty anomaly, which caused no practical inconvenience, after sanctioning 
so many departures from the only broad principle which could be appealed 
to, would indeed be to strain at a gnat after swallowing many camels. They 
knew also the strong practical objections which exist to entrusting this juris
diction to N atlves. 

Accordingly, they informally proposed to the'European community, through 

Compromiae of 1872. 
the non-official members, that, if they would con
sent to submit to the jurisdiction of the Magis

trates' Courts and tq the summary trials with8ut opposition, they (Sir J; F. 
Stephen, Sir J. Strachey and others) would agree that no Natives, not even 
Covenanted Civilians, should have power to try European British SUbjects. Th~ 

European community, to whom the proposals were informally made, assented, 
and the arrangement was embodied in the report and resolution of the Select 
Committee. 

This arrangement was come to, so far as he, remembered, during the iJi
terregnum between the lamented death of Lord Mayo and the arrival of Lord 
Napier of Murchistoun, when Sir J. Stl'achey,as senior :plember of the Council, 
practically officiated as Viceroy, and it had Sir J. Strachey's fullest approbation, 
as appears by his remarks in the debate of 1872. ' 

It was a. wise, a statesmanlike compromise, and he felt' well assured that 
the present Government of India, had they had the least idea of the lament
able results that would arise from endeavouring to upset it, would never have 
brought in this unfortunate Bill. 

, The debate of 1872 had been entirely misunderstood by Mr. Ilbert in his 
speech introducing the Bill, and Mr. Ilbert had unconsciously misrepresented 
the attitude' of Sir J. F. Stephen and Sir J. Strachey in that debate. ' 

-., 
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All the opponents of the compromise in that debate admitted tne-principle, 
that only Natives who had become Europeanised in thought, and thoroughly 
acquainted with European manners and customs, could be permitted to try 
Europeans. So that a great portion of the proposals in the present Bill were 
directly opposed to the opinions of the emin~nt authorities who were appealed 
to, arld relied on in support of it. In particular, so much of the present measure 
as provided that all SeRsions Judges, whether Covenanted Civilians or not, 
should try European British subjects, was opposed to all authority. 

Subordinate Judges from the Uncovenanted Service were now being pro
moted for their legal ability and aptitude in trying civil cases to be Sessions 
Judges. Many of them were men of high caste, saturated with caste prejudice, 
and had never been brought into social contact with Europeans, and were totally 
ignorant of their manners, customs and habits of thought. ·This was also the 
case with the Nat~es now being admitted into the Covenanted Service un~er 
the new statutory rules, without competition and without going to England. 

The Commander-in-Chief, in that debate in 1872, although he advocated 
the admission of Europeanised Native members of the Covenanted Service, yet 
was . altogether opposed to the 'trial of Europeans by the Magistrates' Courts 
in the Mufassal, an,d had moved an amendment to confine the jurisdiction over 
European British subjects to the Sessions Courts, as suggested in 1857 by Sir 
A. Buller. The sile.nce of Mr. Stewart, the non-official member, during the 
debate on the compromise, was due to a desire not to say things which are best 
left unsaid unless there is necessity, and to the assurance of Sir J. F. Stephen 

. that a majority of the Conncil would stand by the compromise, and it was, he 
believed, the effect of the compromise which led Mr. Stewart to go against th!) 
Commander-in-Chief in the division on the subsequent amendment. 

He made these observations as they were necessary to a correct under
standing of the nature of the settlement of 1872 now sought to be re-opened. 
He did not put forward that compromise as anything legally or morally 
binding on the present Government; but he thought it was hard on the Euro
pean British subjects to take away by a separate Act that concession by which 
their acquiescence in many of the provisions of the Code had been obtained,leav
ing in the Code provisions and powers which they were not prepared to entrust; 
to any Native Magistrate in the Mufassal. He thought in fairness such a 
proposal should only be brought on when there was a general revision of 
the Code. 
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The power to direct prosecutions on suspicion and then try the Case sum· 
marily, without record of evidence and without (in a large class of cases) any 
right in the accused. to cross-examine after charge framed, unless the witnesses 
happened to be. present in Court, were instances of powers which European 
British subjects were not prepared to entrust into the hands of Natives • 

• 
He hoped it was not likely that any Local Government would be so indis

creet as to appoint a Native Magistrate to any district where Europeans were 
strong and numerous, (a fact, if he was right, which went to show how useless 
the Bill was) ; but these powers in the hands of Natives would render the posi. 
tion of the lonely pioneers of Europea~ enterprise in remote places untenable 
and unsafe. 

The next question was-

What was the necessity for reopening this burn~g question i' None of the 

Jf.....,;ty. 
Local Governments consulted had complained of 
any administrative inconvenience. The reason there 

was no complaint was not far to seek. Only 11 Natives had entered the Cov
enanted Civil Service, by competition in England, from 1664., when the first of 
them arrived in India, ~ the present day, and he had \he authority of the 
Stateaman for saying that the import had now ceased, owing to a change 
in the rules at home. Of these eleven one had left the service under circum
stances which he need not advert to; one had gone to Madras and was. 
dead. The remaining nine were thus distributed: -two were in Bombay; one, 
a young Parsee, a very junior officer, was in the North-Western Provinces; 
8Jld the remaining six were in Bengal. There were none in the rest of India. 

The Circular inviting confidential opinions from the Local Governments was 
lent out on the 28th April, 1882, when Mr. Rivers Thompson was Lieutenant
Governor of Bengal, and it was singular that that circular was not sent t& 
Bengal, and that no opportunities had been given to the Government of Bengal 
to consult its officers and the High Court on the subject. 

He spoke subject to correction by His Honour the Lieutenant-Governor, who 
was present, but 80 far as he (as an outsider) had been able to gather, tho 
opinion of the bulk of tbe Bengal officers and of the High Court was 8gwt 
the measure, and, 10 far as he could learn, no administrative necessity had WelL 
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in Bengal, or was likely to arise; It was impossible to allege the existence of 
administrative necessity in the rest ·of India arising from the presence of three 
men only, one of whom only would, so far as he could learn, be immediately 
affected by it and have the power conferred on him of trying European British 
subjects. The statutory Native Civil Service had very recently been created, 
and it. would be years before the question of investing them with the power 
became a practical one. 

As to stability and durability-

Stability and durability. 
The settlement proposed had no single element 

of stability or durability. It proceeded on the 
principle (if it could be said to have any real principle in it) of allowing 
the .Local Governments to determine the fitness of individuals to be Justices of 

• the Peace, (Justices of the Peace alone being empowered to try European British 
subjects) while the area of selection was to be restricted and not left open as in 
the Presidency-towns, where any fit person might be selected. 

Having enunciated this principl!3 of personal fitness (to be judged by the 
Loeal Government), the hon'ble and learned mover found himself face to face 
with this difficulty. 'Everyone was .agreed that it was not desirable to vest 
Uncovenanted Native officers with this power. They, therefore, must remain 
disqualified. 

But, as the law now stood, Government was empowered to invest any Un
covenanted Europeans with the power, and had largely done so. There were 
now from 20 to 30 Uncovenanted European Deputy Magistrates, with first class 
powers in Bengal, who were Justices of the Peace, and had power to try 
European British SUbjects. The Uncovenanted Europeans were fit, and, so far 
as could be learnt, had exercised their powers impartially and efficiently, but it 
was an anomaly. 

Thi~ difficulty was solved by disqualifying all Europeans who were not 
Covenanted Civilians from being Justices of the Peace in the Mufassal, and 
practically confining, with a few exceptions, the office of Justice of the 
Peace to ordinary Covenanted Civilians, whether Native or European, and to the 
N alive Civilians admitted under the new statutory rules. 
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What prinoiple was there in this? oertainly oot the prinoiple of jitne8l, 
for no allegation was made against the· :fitness of the olass it was proposed to 

. exclude, that is, Uncovenanted Europeans. There was a differenoe of race and 
moral standard., The effect of it was to disqualify .the Uncovenanted Natives. 
This was a fact. It could not be got rid of. This Bill attempted to hide or 
disguise the unpleasant fact by disqualifying the Unoovenanted Europeans 
against whose fitness there was no complaint. . Thus, an' apparent symmetry 
was produced at the expense of dopriving Government of the services of a olass 
of men who have been admitted as Justices of the Peace since the tWrty. 
third year of His late Majesty, King George the Third, to the 'acknowledged 
advant!lge and convenience of,the public service. 

But his hon'ble and learned friend said there was a prinoiple in this. His 
hon'ble and learned friend had apparently discovered that there was no privilege 
of European British subjects as to tribunals to be considered, but a "class of 
offences" which, from "the circumstances in which they were usually commit· 
ted .. by European British subjectS, required to be dealt with by the higher olass 
of Magistrates only. And it was to be presumed that it was this discovery 
which he considered justified him in disqualifying all Uncovenanted European 
British subjects from trying so .. troublesome and difficult" a class of cases. . 

The only answer to be made to this was, that it had no basis of fact. 
There was no "class of offenoes," but there was a olass of persons always 
liable to be accused of orimes, and who sometimes, but rarely;, committed crimes. 

Individuals of this class were, owing to the oircumstances of the country, 
often" difficult and troublesome" to try. From the nature of things they 
must be far more "tro~blesome and difficult" for a Native to try than for an 
European to try. This olass of persons was at present e.ntitled to special 
tribunals, or to a. 'special constitution of the tribunals by which they are to be 
tried.' 

This Bill a.ttempted to disguise the fact-to allow this olass to retain all 
its anomalous privileges as to tribunals (exoept the'one now in question)~ and to 
justify such retention, not on ·the real ground, but on, an imaginary ground, 
that is, that the offences this class commit are of such a character that Government 
is justified in enacting for the more .. effectual and impartial' administration of 
justice" that none but Covenanted Civilians shall try them, with a few 
exceptions based on no principle. 
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The Native Press utterly declines to accept this as final, and many of the 
Native papers, as the .t1.mrita Bazar Patrika of March 1st, give it but very 
faint support, on the ground that the other anomalies are much more objection
able and inconvenient. 

There can be no element of stability or durability in such an illusory 
settlement as this. 

The object of these proposals was said by his hon'ble and learned friend 
Effectual and impartial admini.- to be the effectual and impartial administration or 

tration ofju.tice. justice. On this point it was enough to say that 
the proposal· was to disqualify a class of men against whose effectual and 
impartial administration of justice no complaint had been made, and to substi
tute a class (the Native Statutory Civil Service) whom Mr. Duthoit, Judicial 
Commissioner of Oudh, declared, in his confidential communication, to be 
utterly unfit to hold the scales of justice impartially, in cases where Europeans 
are concerned, and to be often saturated with caste and class prejudices, and 
who were not necessarily at all Europeanised. Even the Statesman (15th Feb
ruary) condemned this class as inferior to many of the Native Deputy 
Magistrates. Tried by this test, this measure fails on the face of it. 

Many of the supporters of this measure· were not prepared to go further 
than Sir Barrow 1;Jlis' amendment in 1872, that is, in effect, to invest with 
these powers only the nine Covenanted Civilians elected by competition in 
England; Qut bis hon'ble and learned friend bad confessed, as he (MR. EVANS) 
understood him, that it would be mere tinkering to stop there, and that the 
Government would not be justified in re-opening the settlement of 1872, unless 
they could go further and propose a permanent and durable settlement of the 
broad question. 

There was another test which he would suggest when any change in a tri
bunal was proposed,-that is, that the tribunal, as re-

Satisfactory tribunal. . 
constituted, should, if possible, have the respect and 

reverence of the class from which the accused are drawn, and should (if possible) 
be regarded by the accused and his class as a satisfactory tribunal. This is a 
cardinal point in the administration of criminal justice. It woUld be waste 
of words to demonstrate that the proposed measure utterly fails to stand this 
test. 
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He failed to see any sufficient reason for proceeding with so unnecessary 
and useless a. Bill on the face of so strong and intense a. feeling as existed, a 
feeling in which the whole European community in India were practically 
unanimous. 

He was not oppressed by the wonderful .. unanimity" of the confidential 
answers of the Local Governme~ts consulted. Bombay stood in a very peculiar 
position, with comparatively a small Mufassal, and a small European popi:tl.ation 
in it. . The voice of experience in Madras was against it. Even the Governor 
thought it was a pity to introduce it now. Sir A. Lyall said it would not for 
many years become a practical question in the North-Western Provinces. The 
others had nothing to do with it as a practical question, as a measure which 
would come in:to immediate operation. 

A number of one-sided extracts from the .debate of 1872 were sent with 
the letter of Sir A. Eden and Mr. Gupta's note, and these gentlemen had, he 
ventured to think, given opinions without sufficient consideration on points • 
which .to them must have seemed more abstract than practical. He excepted 
Mr. Elliot in Assam, who pointed out the need of caution, Il11d Mr. Howell in 
the Birars, who showed the grave nature of the issue raisea.. But it was suffi~ 
cient to say that all who had given opinions in favour of the change were 
mistaken as to the feelings it would arouse, and had apparently made no 
enquiries among the class to be affected. 

The voice of Bengal was absent. He could not accept SirA. Eden's letter as 
a demand by the Government of Bengal for legislation. Considering the circum
stances under which it was written-on the eve of departure, and without any 
consultation of officers or of the High Court-he looked on it as the individual 
opinion of Sir A. Eden, suggesting a. consideration of the subject at a fitting 
time, and recording his own opinion. He knew there were in it the words" the 
time has come." But on the whole he thought it was more a record of indivi
dual opinion than a demand for immediate legislation. 

Sir A. Eden's views on the'subjection of Europeans to Mufassal Courts had 
never been in harmony with that of the bulk of Europeans in Bengal, official 
and non-official, as appears by what took place in 1857, when he came into 
collision with the Judges of the Supreme Court. But he had too great a. 
respect for Sir A. Eden's tact and administrative ability to think that he woUld 
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have initiated legislation on this subject without trying to ascertain' the views 
of his officers and the High Court and the European community. So much for 
the "consensns" of opinion. 

Then it was said, how can Europeans object to Native Magistrates in the 
Mufassal and yet suffer them in the Presidency-towns P The power and influ
ence o.f the European community-the blazEl of publicity-the Press-the 
Bar-the presence and powers of the High Court-are sufficient answers. 
Besides, the Presidency Magistrate's fu~ctions are strictly judicial, a~d the 
practice of deliberately attempting to ruin rivals or enemies by cunningly con
cocted false charges, which is still as common as ever in the Mufassal, is practi
cally unknown in Calcutta. 

Argument to show the difference between the ,Presidency-towns and the Mu
fassal was unnecessary. His hon'ble and learned friend had just explained to 
them that in the Presidency-towns no person was, by reason of birth or descent, 

• exempted from the jurisdiction of any criminal tribunal, and he had just read 
a. long list of the anomalous exemptions accorded to Europeans in the Mufassa!. 
It was not proposed to abolish any of tbese exemptions, except the one dealt 
with by this Bill. No responsible adviser of His Excellency, who had any 
knowledge of the country, could be found, who would propose the abolition 
of ' these exemptions or the extension to the Mufassal of the broad principle 
that Europeans should be subject to all the Criminal Courts in the Mufassal 
exactly'the same as Natives are. So long as this was so, it was waste of time 
to combat any argument drawn from a fancied similarity between the Presi
dency-towns and the Mufassa!. 

Then there was the alleged slur on Natives; but he denied that any set of 
judges, any more than assessors or 'jurymen, were entitled to complain of the 
privilege of the accused as to his tribunal as a. slur on them. If there was to 
be any question of slur, the large class of Uncovenanted Europeans who were 
disqualifi!ld by this Bill might well complain. He himself, though a. Justice of 
the Peace in England, and now qualified to be a Justice of the Peace in Bengal, 
Bihar and Orissa, would be disqualified by this Bill: 

But the question before them that day was not a pure matter of argument. 
The reality and intensity of the feeling against the Bill was patent, and was one 
of the main points they had to consider as practica.llegislators. 
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He felt it his duty to offer some remarks on the reasons for this at the 
risk of giving pain. 

PirBl.-'l'here was a reason, of which all would admit the weight. It was . 
most desirable that a Criminal Judge should be able to put himself in the place . 
of the accused, so as to jud.,<76 of the probability or improbability of his having 
committed the alleged offence. ~ was desirable . everywhere, but es~ially 
in India. Criminal trials here generally proceeded entirely on oral evidence~ 
The lamentable untruthfulness and untrUstworthiness of the bulk of Native 
oral eVidence had been repeatedly commented on by the Privy Council, and was 
well known to all. It was, therefore, particularly necessiuy that the Judge 
should be in a position to try such evidence by the test of its probability or im. 

• probability .. :But, if he was alien in thought and moral standard, and ignorant 
of the mauners, customs and habits 'of the accllSed, how could he put himself 
in his place jl 

- It was to this power in the Judge, of pntting himself in the plaoe of the 
accused, that the lonely planter in the Mufassal, confronted with a false charge 
and false witnesses, and far away from help, mainly trusted for protection. 

He might be told that defect was exhibited by Europeans in trying Natives. 
It was so, but tbat was no reason for introducing th~ same defect into the trial 
of Europeans. We had given the Natives an. administration of justice im
measurably superior to anything they ever had before. \rhe unswerving up~ 
rightness, probity and intense desire to do impartial justice shown by European 
Judges had been an education to the people of the country, and they con
stantly showed their appreciation of it by asking to have their cases transferred 
from Natives to Europeans. . 

The second factor was race antagonism. Tllli! feeling, which had been 
fanned into a. fierce :flame by the horrors of the Mutiny, was slowly dying 
out, but it was'most unwise to stir the embers while so many of the genera
tion who went through the Mutiny were still alive. The vitality of that 
feeling had. been lamentably illUstrated by the outbreak with which this 
:Bill had been greeted. 

The third and most serious consideration was that dwelt on by his hon'bl~ 
friend Mr. Miller" The Europeans did not trust the Natives as they trusted 
fellow Europeans. He knew many upright a.nd honourable Natives. :But 
the broad fact remained that the bulk of the Anglo-Saxon race in India looked 
upon the Natives as men bred ina degrading idolatry, and surrounded from 
their infancy by influences most adverse to truth, uprightness, honour and 

K 
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every quality which Englishmen most revere, and which they demand especially 
in a Criminal Judge. They think that many centuries of Christianity, and of 

· free political life, have given them a moral fibre not to be found among Natives, 
especially Natives of Bengal. 

Can it be wondered at (unless Christianity is a sham, and the belief in 
national. character a delusion) that they refuse'to recognise as an Englishman 

· a Native who has spent two or three years in England. 

When passed, the effect of this Bill would be to establish tribunals for 
Europeans w¥ch they objected to and refused to respect. There was a vast 
difference between civil and crifninallaw. Broadly speaking, the one affects 
the purse,. the other the person. We might be willing to have Natives edu- • 
cated at the expense of our purses j we were not willing to have them edu
cated at the expense of our persons. Every conviction of a European in the 
Mufassal under these circumstances would be looked on as unjust, and would 

• revive tlie bitter and violent animosities which they all knew were raging 
around them that day. 

Some said the agitation was a mere flash, and referred to the Black Act 
of 1836 in Macaulay's time; but a reference to Trevelyan's life of Macaulay 
would satisfy anyone that the circumstances were widely different, and that 
no inference could be drawn from the one to the other. That was a Calcutta 
agitation; this wa~ universal over India. That was about appeals being 

· transferred from the Supreme Court to the Sadr; this was a far graver 
matter. Besides he thought any Government which proposed to deal with the 
present European community as "a mere handful of settlers," whose protests 
might be treated with contempt, would be forgetting the difference between 
1836 and 1883. 

Was this Bill likely, in any view of it, to remove any evils comparable in 
magnitude to those it was creating and would create P 

This measure would have the effect of giving the power to Uncovenanted 
Subordinate Judges, when promoted to be District Judges, to try Europeans, 
though they might be utterly ignorant of their thoughts, ways and customs. 

It would give this power to nine Covenanted Civilians who had been to 
England, but whom the Europeans in India declined to accept as Englishmen. 

It would give this power to the new Native Statutory Civil Service 
who are declared by Mr. Duthoit to be utterly unfit, and who also are, or may 
be, U neuropeanised and ignorant of Europeans. These persons mayor may 
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not form a useful machinery for governing Natives, selected, as they often a.re, 
on account of the in1luence and social position of their families. But they are 
quite unfit to be Criminal Judges over Europeans. 

It was a measure which had-exasperated Europeans to the highest degree, and 
had interfered with their growing cordial relations with the Natives and des. 
troyed the harmony between the European British subjects in India and the 
Government, and would do so to a ~uch greater extent before it was passed.. It 
was a measure which provided a. machinery for producing periodical outbursts of 
l'IWe feeling whenever a European was convicted by a Native in the Mufassal
outbursts which would do immense harm and might lead to disastrous results. 

It was a. measure for which there was no necessity and one which touched 
almost the only point which was capable of uniting the whole of the Europeans 
in India as one man against the Government. 

It was a measure which could, in any view of it, do little or no practical 
good, while it had already done and would do incalculable harm. 

It was a measure which Government would never have introduced had they 
known the strength of the feeling against it. 

He, therefore, implored the Government to show the truest form of courage 
by confessing an error of judgment and withdrawing the Bill at once. . 

The Hon'ble MR. THOMAS said:-"My Lord, the hon'ble and learned 
member on whom, by force of. his position, has ·devolved the duty of being the _ 
mover of this Bill, has stated emphatically, and re-asserted it on behalf of the 
Government, that the only object of its introduction is 'to provide for the impar. 

,tial and effectual administration of justice.' It is a high claim,-a claim so 
high that evel1' Briton is predisposed, without a thought, to bow to it instinctive
ly, for a love of impartial and effectual justice is ingrained in him. Impa.rtial 
and effectual justice is just what is in the very nature of every Briton to give to 
everyone within his power the wide.world over. There is a danger, therefore,
a serious danger,-that, heralded with so high a claim, this Bill may be accepted 
without' sufficient examination; and for that very reason it is the more desirable 
and necessary that it should be stripped of any adventitious advantage it may de
rive from such heraldry. For we all love justice, and an equal love of jus~ice will 
surely be conceded to those who, like myself, may venture to traverse this Bill. 
l'resuming that 80 much will be conceded, we shall commence our eXaminatio~ 
of the Bill on more even terms, and, bearing in IQind that the test by which we 
a.re invited to try this Bill is, that its object is ' to provide for the impa.rtia~ and 
effectual administration of justice,' I will ask, first, what, in prosaic business 
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detail, are the actual particulars in which the dispensation of ·justice to 
British subjects is to be improved, so ·that it shall be more effectual, more 
impartial, than it has been heretofore? and what the means by which it is to be 
effected? The answer is supposed to lie in the Bill: there we find that it is by 
the entrusting of it to Natives of Hindustan that it is to be better done than 
when it was entrusted to Englishmen. Natives of Hindustan, Foreigners and 
strangers,-strangers in great part, some more, some less, some altogether
strangers to the social customs, the nice ideas of chivalry and honour, the thou
sand and one Western strains of thought and surroundings which underlie the 
springs of action of the British subject j some only.partially acquainted with the 
very language of the Englishman j men who, at best, and but limitedly, have 
mixed only with one class of European, the educatfld and more refined class,
they are to be entrusted with the trial of Europeans, the majority of whom are 
likely to come from classes of which they know practically nothing, whose 
only English, to<?, is an English sufficiently different from anything they have 
seen in a book, or heard from the lips of any educated European j sufficiently 
different to throw them out completely, to utterly prevent their getting sight 
of the point which shall show them the animus which is its gist, the depth and 
tenor of the provocation which is its justification or its palliation; men who, 
from want of converse with them, are ·incapable of appreciating the weight to 
the individual of the punishment they are called on nicely to apportion; men 
who have never been on board a ship in their lives; men-Brahmins for instance
whose very religiol! makes it a sin for them to experience a sea voyage, a sin for 
which they will be excommunicated; men who are under every possible disad. 
vantage in forming any adequate conception of the necessity, for crew and pas
sengers and cargo, that the commander of a vessel, leagues at sea, without Police 
or Court within months of him, should be complete master; the necessity-the 
absolute necessity-that his word should be law; men without a conception of the 
hardships of the sea, of the numerous petty means of tyranny open to a captain,
how can such men weigh rightly the use and abuse of power at sea? How can 
such men judge rightly between rough men of few words-rough captain and 
rougher seamen, using, too, a nautical jargon thatis worse than Greek to them? 
And yet we are invited to pass this Bill, in the expectation that the administra
tion of justice to British subjects will, in the hands of such men, in the hands 
of Natives, be more effectual, more impartial, than if it is left, as heretofore, to 
Englishmen. 

"All this, I may be told, applies equally to the trial of Natives of this 
country by Europeans, as it does to the trial of Europeans by Natives. But, I 
venture to say, it does not. Europeans in India are compelled to learn the 
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languages of the country; they have to learn them before they are even ap
pointed in England; they have to still further qualify in them in this country 

. before they can be promoted: the Natives, who are to try Europeans, are not 
so compelled. It is specially provided by Statute that the great and increasing 
majority of them are to be appointed without such examination. Again, 
Europeans in this country p!l$S their lives among the classes they p.&ve to 
try, the criminal classes of all shades, the labouring classes, the agricultural 
classes, as well as the better classes; learning their patois, their habits of' 
thought, and their religion or their superstition; learning everything that 
underlies their springs of action; walking his fields 'l'!ith the farmer, the jungles 
with th~ junglemen; listening to their tales of joy and grief; sympathising 
with and labouring for them; present at their festivities; leading their combined 
action for any good; hunting, shooting, fishing with them; carried by them 
by day and night in travel; ever accessible to them in camp Qr Gourt; speak
ing direct as man to :nian with -them;' caring, aye, and exerting themselves 
to the sacrifice of health alld even life, for them in famine; and walking daily" 
amongst them, seeing to their village sanitation and the provision of medical 
treatment when they are dying around them of cholera; making it the one 
object of their lives to sympathise with and work for them. Such, my Lord, 
is the life of a district officer. By such means does he qualify himself to enter 
into the case of the Natives committed to his care. It is no fancy sketch. I 
have been through it myself, and it is being gone through I!jvery day in India by 
hundreds. Such are the means by which Englishmen have qualified, and con
tinue to qualify, themselves to do justice to the people among whom they live. 
Will anyone assert the same, or anything approaching the same, of the Natives 
of this country that are to be entrusted with jurisdiction over British sub
jects? Have they lived among captains and seamen, soldiers and engine
drivers, me'chanical engineers and surveyors, planters and merchants? What 
have they "in common? They are absolutely a sealed, book to them, and 
will . be, for they shun them. Only the better class of Eriglishmen do 
they know anything about-only the educated official whom they have 
to meet in business. Of that class only, from whom will never come the 
subjects of, trial, have' they any knowledge at ~ll; and even that knowledge 
is very superficial, and is only what the European chooses to give them, 
not what they search for for themselves, as we do among them. They do not 
court knowledge as a duty with a view to be in a position to do justice as the 
European does; they do not throw open their houses to us as we do to them. 
Their very, religion forbids it; their very religion disqualifies them for ever 
having an intimate knowledge of the inner life of the European; and, if the 
fact is so even with the better classes ,of Europeans in all but the Presidency-

I 
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towns, and to a large extent even there, it is still more so in connexion with 
the classes of Europeans from whom crimiIial cases are likely to come. For 
that class of Europeans they studiously avoid, not only on religious grounds, 
but also because they are afraid of them. The courteous Asiatic does not un
derstand their rough ways; and there is no reason why they should ever under
stand tllem, for there is nothing to bring thenl into every-day contact with 
such men. They do not seek to know anything about them, and yet they wish 
to try them. It is surely irrational I And apart from not seeking, as a duty, to 
comprehend the habits of thought of the classes they may have to try, there is 

_nothing accidental even to throw them together. They have no subjects of 
common interest. 

"But I will withdraw the statement that, disqualified though they are, 
and, in accordance with all their preferences, will continue to be, they irration
ally wish ignorantly to try Europeans,-I will withdraw it because it is not 

< mine, but an imputation of their own countrymen, an iInputation cast by a very 
few, who grasp at power, an imputation that I believe to be utterly without 
foundation among the masses. My belief is, and I speak from some little ex
perience of Mufassallife, that the very great majority of Native officials in the 
Mufassal,-and it is only the Mufassal that the Bill deals with,-the very great, 
the. almost unexceptional, majority would infinitely prefer not to have the 
white elephant that t}le Bill proposes to give them. It is only just to say that 
they are conscious of their disqualifications to try British subjects, and do not 
want to have to do what they cannot do to their own satisfaction; they are con
scious that the Englishman is far more competent to try his fellow rightly, and 
they wonld infinitely prefer to leave the difIi~nlt task to him; they are content 
to be left to try only their own countrymen whom they do understand. 

"But we have not yet got to:the bottom of tlie incongruity; there is still 
a lower depth, and one that touches Englishmen, as indeed it touches all manly 
men, very home. I allude to the wives and daughters of our land. If the 
Native who is to try has but a very partial knowledge even of the better classes 
of Englishmen with whom his business compels him to mix outwardly, and a 
much less, if any, right knowledge of the lower clas~ of Englishmen from whom 
he is free to keep away, still less has he any knowledge of the ladies, of the 
wives and daughters of their families: And yet he is to try them; for the term 
British subject, be it remembered, includes both sexes, and the English lady as • 
well as the British sailor and the British soldier is to be subjected to the juris
diction of Asiatics. A false complaint lodged by her ayah or Indian lady's 
maid, by her tailor that sits daily in her verandah, by anyone of the house
hold servants, grooms or coachmen, whom, as mistress of the house, she has to 
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order on h~ husband's behalf,-a false complaint by any irrepressibly obtru
sive hawker, who comes unbidden into the very verandah in which she is 
sitting and will not leave it,-a. false complaint by any outside petty 
cobbler "'ho has been paid his due, but' thinks to get twice his due by 
meansof vociferating clamour amounting even to menace, in a. manner quite 
inconceivable" to, and incredible lu, those who do not know this country,-'
a. false complaint by any of these may any day subject English ladies 
and English women to be tried by Foreigners. These are no ideal pic
tures. They' are every-day circumstances- of middle class Mufassal life, 
unexperienced, perhaps, by the well-to-do, but well known to their" poorer 
unofficial brethren. Patience outlives the provocations, and nothing comes 
of them, because there is the certainty of a fair trial in the background, 
and the Court is theCourl of a countryman.- But when it comes to be known, 
as it will be known if this Bill passes, that anyone can summon an English lady 
before a..N ative, and that, right or, wrong, she will, in 99 cases out of 100, pay 
any fine rather than appear, and it is borne in mind, that, even if she does appear 
and answer to the charge, the complainant has more than satisfied himself with 
the sweets of the annoyance "he has caused,-when this comes to be known, 
there is hardly room to doubt that complaints of this sort will become distress
ingly numerous. The position of English ladies and English women, left alone 
in their houses while their husbands are in Court, or camp, or office, or work
shop, will be very distressing even in the bare contemplation. The security, 
and the feeling of assurance of security, which they now liave, in trial by a 
British Magistrate, will be gone from them, and they will be subjected to the 
jurisdiction of Asiatics. 

"I have cursorily alluded to tbe falsity of the complaints; but only 
most cursorily, both because I took it for granted that the proneness to false 
complaints in the Mufassal was well known, and also because I shrunk from 
dwelling on that side of the question-I shrunk from it, because unwilling 
to make unkindly impntations. But now that it has been stated by one 
hon'ble member that such is not his experience in the Mufassal, and the 
hon'ble and learned member to my right (Mr. Evans) has advanced oppo
site experience, I feel' bound to say that my experience of the Mufassal, 
extending as it does over nearly a. quarter of a century, is entirely in accord 
with that of Mr. Evans, that false complaints and false evidence are co~mon 
in the Mufassal. I speak not of what may be called exaggerations and hard 
swearing; I speak of deliberate machinations, that areperfeGtly Ftaggering 
-and appalling to the European.; of rehearsals held in. the presence of all'the 
witnesses, that they may be thoroughly tutored in all details; of dress 
rehearsals, so to speak, held just before the trial, and in the very precincts 
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of the Court to refresh memory. I could instance a case in which a poor 
man was hired to take a blow from a billhook, and all the witnesses were 
present to see and testify to the blow in all detail, only instructed to substitute 
an European for the Native striker of the.blow.· . I could produce volumes of 
such evidence, but time will not allow. And I have no desire to do more than 
is absolutely necessary to bring that side of the question forward, and have 
only been constrained, as I have said, by the conflict.of opinion. 

"And .why, let me ask for Britons, as they will ask,-why are they to be 
thus subjected to tie jurisdiction of Asiatics P Not oil account of any necessity 
of the case; not because it cannot be helped; not because the N ati ves wish it, 
but because-yes, that is what we are asked to expect-because the justice thus 
provided through the medium of the Asiatic will be more impartial, more effec
tual, than that dispensed by the Englishman himself; that is what the proposal 
comes to; that is what the Bill says in effect; and my business is with the Bill, 
the people to be tried by it, the people to be empowered by it. The only object of 
the Bill is 'to provide for the impartial and effectual administration of justice,' 
and that is the test by which I am invited to try it. If it be said that I rather 
overstrain the argument by applying the claim of impartial and effectual justice 
to the people to be tried by the Bill, and not, as was meant, to the magistrates 
and judges who ate to administer it, then I plead in answer that such words 
should never surely be said with reference to any but the persons who are to 
experience in their proper persons whether the justice meted out is or is not 
impartial and effectual; that they have no applicability to anyone else; least 
of all to the mere machinery, the judges and magistrates, who only give life 
and existence to the Bill, and are merely the means by which the more im
partial and effectual administration of justice is to be provided. 

"Whatever may have been said elsewhere on the other phases of the Bill 
as it affects Natives, by removing an anomaly and a stigma, it cannot be that 
the claim by which we are invited to try the Bill, that of providing impartial 
and effectual justice, can have been put forward with reference to anything but 
the quality of the justice administered to the people who sought it, that is, to 
the complainant and accused. The question of anomaly and personal stigma. 
is perfectly distinct. We shall come to that ,separately hereafter, but at 
present we have only to do with the claim that the Bill • provides for the 
impartial and effectual administration of justice.' 

"To the Englishman at home, who knows not this country, it may even 
8eem that it does so provide; but when the Bill is examined in the light of the 
experience of those who have spent their lives in the study and the service ot 
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this country and itB people,who can throw upon the Bill the light of actuals 
rather than of theories, it is then that it becomes apparent that the circumstances 
of the position afford no real foundation for the expeotation that the adminisna
tion of justice to British subjeots will be either more effectual or more impartW 
for being entrusted to Foreigners and strangers· rather than to fellow-country
men-to Natives rather than to ~ritish subjects. 

" But this, I may be told, is my idea-only my idea. Let the Native speak 
for himself. . I shall quote, my Lord, from the Madras Native Opinion, a news
paper edited by a Brahman of considerable culture, a Native who has the in
terestB of Natives, the interests of his country, very much at heart. He writes 
in a leading aXticle of that paper, dated 14th February, 1883:-

• Let os take, for instance, the csse of a Depoty Magistrate of the first class who is called 
upon to try a esse between two Eoropeans, one, say, a Covena.oted Civil Servant, and the other a 
merchant or a planter. The esse may be one of assault or defamation, and have arisen out of 
some episode at a ba.ll, a club-room or a dinner party. Now, if the Deputy Magistrate happens • 
to be a Brahman (as almost all of those on the Madras estahlishment are) who has not been 
in Madras, and whose knowledge of EngliSh is but limited, what a predicament the poor man 
is sure to be io? He cannot possibly understand the allusions which will be made, and the 
couventional terms nsed in snch a case, and he csnnot very well engage· an interpreter to explain 
what is meant t We leave oor readers to imagine what the result will be, and what satisfaction 
the MagiStrate's decision is likely 1:.0 cause to the litigant parties'.' 

.. And in a subsequent issue the same Native editor says-

~ We mnst not lose sight of the fact that, while nothing is easier than for the Eoropean 
to obtain evidence or information on such matters in Native society as he might not know, the 
Native MagiStrate is very differently placed. The Mun.M and clerks of an Anglo-Indian Magis
trate ars Natives of the coontry, and if they are not able to supply ·it themselves they can 
easily obtain for their master any information the latter may need in connmon with the dis
posal of csses. Now, to whom can U~e Native Magistrate turn when he has an EngliShmim 
brought befors him?' ' 

.. And this Native editor is not alone in his opinion of the unfitness of his 
countrymen to try British subjecJ:s; but I must revert to the objection that, if 
it is right in theory for Europeans to try Natives, it is right also for Natives to 
try Europeans j and again I will say that, in my humble opinion, it is not so, 
beoause the case is not parallel. It is not as if Englishmen were asking to 
have authority to try. Natives, as Natives are asking for jurisdi~tion over British 
subjects. The whole history of our Law Courts in India shows the fallacy of 
such an argument. Englishmen hilvl! no desire to try Natives because they 
are Natives. Indeed, they would never have tried them at all if they had been 
caJ,lable of trying themselves, and our whole aim ever since we came to this 

K 
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country has been steadily in the direction of fitting them to try ·their own 
countrymen; and as we have found them more and more qualified, so we have 
gone on extending their jurisdiction over their countrymen, or, in other words, 
resigning to them more and more of the judicial work in connexion with their 
own countrymen that we had in earlier years to do for them. 

" 
.. Thus falls to the ground the argument that, if Englishmen try N a~ives, 

so, in fairness, ought Natives equally to tty Englishmen; for, as- we have seen, 
the Englishman does not want to try Natives, and is getting rid of the duty 
and consigning it to their countrymen as fast as he legitimately can. The 
Native also, with a few exceptions, does not want to try Englishmen, and is not 
quaiified to try them even if he wished to. . 

" Once more, this same history of our legal dealing with India, if examined 
a little more closely, will fully explain the seeming anomaly of British subjects 
being exempted from Native jurisdiction, the seeming anomaly of which so much 
has been made. When we came to this country, did we find equitable law courts 
in which Englishmen and Natives could alike obtain equal justice r did we upset 
them and introduce this anomaly in favour of our countrymen P No. We 
found Suraja Dowla, and the Black Hole, and the like of that. There was no 
such thing as law and justice. The land was a land of violence, of systematic 
and periodical mara.uding, of constant blackmail, of daily. uncertainty of life 
and property, in short, of all the many forms of anarchy and misrule and law
lessness which I may not stay to dwell upon. n is matter of history, and it 
still lives in proverbs, customs, castes, tenUl'es, structures, which point to the 
then every-day existence of a state of things for which there was no remedy 
but to sweep it clean away. It was for us, a mere handful of strangers, to 
introduce law and order, and to import into this country as much justice as was 
possible in the circumstances. We were too few in number to give to every 
Native .with -our own hands as good justice as we were accustomed to in the 
lane! from which we came; but we were enough to mete it out to our own 
countrymen, from whom there probably was nOt more than a ease or two in a 
decade; and not only were they entitled to have no less a scale of justice than 
we were able to give them, but ia the earlier days it was more, perhaps, to the 
interest of the N ativa: than of anyone- else that Britons should be tried by 
Britons:, whG.hadboth the courage and the mind to enforee law and order on 
their own countrymen,. and to· put down with a strong unwavering hand any 
disposition to take advantage of being members of the dominant race. Other 
thain Britons there were none in the early days, because all other Europeans 
were deported. Thus it came about that Britons in fudia have till now been 

\ 
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under the jurisdiction of Britons, and there was, and is still, no nece8sity for 
their being under any other jurisdiction. 

, " With the N ativest howevet, the necessities of the case were very different. 
It was impossible that the few and far between EIiglishmen should. in theIr own 
person, try all the teeming millions" of Natives over such wide areas. The attempt 
would have been t,po extravagantly quixotic. They did the closest they pracacally 
could to it. In short, they aimed at the same thing for both; they aimed at giving 
the Native, as they gave their countrymen, the very best justice in their power to 
give; and "'hile they gave the Britoli the same as he had been accustomed to in 

, the land of his nativity. they gave the Native of india a very great deal better 
than he had ever seen or heard or dreamt of before. And this they did by keep
ing the graver Cases in theit Own handli, by deciding the' intermediate cases ,on 
reports accOmpanied by the fMotd, and leaVing only minor cases to the decision 
of Natives. Then they fostered education, and they imposed examinations on 
candidates for publi.e service; and sllbsequently they enl'lanced the scope of those 
examinations; and as they gradually qualified the Native for the right exercise 
of power, they entrusted him with liiore and more of it, till liow we have N ativell 
on ~he High Court Benehes. I confess it puzzles me; my Lord, to see how any. 
one can say that the tendency of legal administration in India has not been 
uniformly and without anomaly in the simple and single direction of giving tM 
best form of justice possible in the circumstances to all elasses, Briton and 
Native alike. With Britons we started at th9' top. beeaus6',~ 'froni the paucity 
of their numbers; it WII8 possible to do so. With the Natives this W8iS impossible; 
because of then countless numb~rti. and then. uttmana:gal>le areaS, compared 
with the mere handfUl. of Englishmen that ha.V9' governed tki8'Vaet Empire. Sci 
we started ,$ neal' as we could ro the same poilit,> and; keeping it ever in view. 
progressed steadily as circutnstlinee8' allowed, always towardil the same end, 

. The progress lui.& ever 'been upwards' BJ'ld the pril!lciple unif01'lll. There has 
been no anomaly whatever, and there is no anomaly now in: the sellse 1lrgeil" in 
favour of this Bill. Brit to tutriJ raud now and progres& downwards, by placing 
the British subjoot uder a tribunal of less competenCy to do him justice thal1 
he already enjoys. and we have readil1 at com:mand"and. to' do' that for no better 
reason tha1!l. to remove a fancied al!lomaly. that w0uld be an, anomaily indeed. 

tI • The anomalous nature of present arrangements' .is one of the reasons 
put forward for the Introduction of this Bill. Rightly examined, the anomaly 
lies, not in Natives haviIig less juclsdiotlon out of Presidency-towns than they 
have in them, but in theit havmg jUclsdiction: over British subjects a.nywhere. 
ThE!' anOJ:ilaly lies'in having made an exception of Presideflct-towns. The 
anomaly lies in: having. in Presidency-towns, departed from the simple priliciple 
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on which we had uniformly proceeded, of ever giving to both races the 
best justice practicable, in the circumstances, in proceeding downwards 
instead' of upwards. Remove that anomaly, and the position is logical and 
clear. But to set up that anomaly, and to base on it the claim to surround 
it with so many more anomalies that it shall cease to stand out singly as a 
marked anomaly, is to lead us blindly into a ,maze of anomalies in which we 
can never see our place to stop. ' 

.. If we must needs turn aside to such trifles as anoinalies, and legislate on 
what I will take leave to call such very secondary grounds, then, to be consist
ent, we ought rather to wipe out this first great anomaly, have done with the 
whole side issue, and revert to first principles-logical principles. But there is 
no need for this, and all I wish to say on this point is, do not let us bring the 
existence of one anomaly forward as a reason for justifying the creation of 
more. 

" I submit, my Lord, that if we want to avoid anomalous positions and pre
serve logical action in the future, there is no point at which we can so safely 
call a halt as where we now are. The hon'ble and learned mover of the Bill, in 
summing up the principles which have guided the framers of the Bill, says
and I cordially agree with him in the principle-' that, if this qnestion is re
opened, it ought to be settled on a permanent and stable foundation.' I agree 
with him, because it is a corollary that, if it cannot be 'settled on a permanent and 
stable foundation,' it ought not to be re-opened. I submit, my Lord, that there 
is no landmark that can be called permanent about the position which the Bill 
takes up. It gives Natives the same jurisdiction over British subjects as Eng
lishmen exercise over the same class of criminals, but that is not the same 
jurisdiction as is exercised over Natives; it is a modified quantity of jurisdiction 
amounting only to imprisonment for one year in the Mufassal; and, while tbe 
distinction in the quantity of punishment awardable to British subjects and 
Natives is maintained, it cannot be said that the Bill has brought us to the point 
to which it isclaimed to have brought us, that of impartiality, of the removal of 
race distinctions, and specially of finality. SirAshley Eden-though I doubt 
whether he used the words advisedly-certainly does use the words' full powers', 
and that means the powers of life and death, of transportation for life, of impri
sonment for 14 years. When the Native Judge in the Mufassal exercises such 
powers over the British subject, then we shall have removed' race distinctions'; 
then we shall have arrived at impartiality and finality., But not till then. If 
the advocates of the Bill are not prepared to go as far as that, then admittedly 
they are not prepared to conduct us to what alone will justify-the re-opening of 
this question, a settlement' on a permanent and stable foundation'. 
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" .Again. there is no element, of finaJity that I can trace about tbe persons 
selected for the exercise of jurisdiction over British subjects • 

.. There is no such self-evident cause as can lltand as a landmark why others 
should not equslly be selected. Indeed, for iny part, I think a Deputy Ma
gistrate who has been fo:e years a:JSociated with Europeans, who has had lit long 
magisterial trai:Ding as a TahsildAr Magistrate, who has his judgment mellowed 
by years, who, at the very outset of his career, had to pass qualifying examin
ations, and who has eventually been promoted for tried efficiency, is eminently 
betterqualliied to exercise such powers than a young man under 25, appointed. 
without like examination, without trial, and without magisterial training or 
converse with British subjects; and such are th~ Native Civil Servants consti
tuted under the statutory rules. If, then, the Native Deputy Magistrates, who 
are in hundreds all over the Presidencies, are obviously preferable to one 
of the classes named in the Bill, it follows that the settlement made by the 
Bill is not • on a permanent and stable foundation.' I do not see how anyone, 
be he Native or Europesn, can well think that this will be a final settlement. 
On the contrary, well nigh everyone outside these walls seems to look upon it as 
a mere beginning, as the opening of a door, as the introducing of a principle; and 
that is why there is so much agitation and anxiety about it-and that is why I, fOI 
one, my Lord, have indented so largely on your Lordship's patience. What I feel 
is, that this Bill will lead us into. a hazy illogical position, with no distinct land" 
mark to stop at; whereas, if we stand where we are, we have a defined line and a 
reason for it in Presidency-towns. If once we leave tbem and go half way down 
hill on the road to inferior justice for British subjects, we can never stop till wI:' 
reach the bottom; and that bottom., where is it ? It is deeper down even than 
our own Native Courts. It carries us into Native Courts in Foreign States. 
When once we have admitted that in our own Courts Natives are to try 
B~itons, we can no longer insist that in Foreign Courts Britons sha!). not 
equally be .tried by Natives; and so we shall . hav.e created another anomaly 
that will have to be wiped out. We shall not have arrived at finality; we 
shall have to go on and rescind the~ct, Dot so long ago enacted, by whichBri
tons were exempted from Native jurisdiction in Foreign States . 

.. Once more, the same hand that sweeps away anomalies and partialities 
so as to lead us to a settlement that shall be final, introduces, by the same 
stroke of the pen, an incongruity and a piece of race partiality that, to my think
ing, is more glaring than any which it removes. The effect of the amendment 
of section 443, by the elision of the words' and an European British subject', is, 
not only to admit the Native to jurisdiction over British subjects, but by race 
distinction to bar the Briton, so .that, if, for instance, the learned and hon'ble 
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member to my right (Mr. Evans),-distinguished member though he is of the 
Calcutta Bar; if the Lord Chief Justice himself-were to elect to offer their 
services gratuitously for the trial of their countrymen in Calcutta or elsewhere 
in India, as they might do, and as so many do in England, they would find 
that, by the Bill we are asked to pass, they would be legally disqualified by 
reasdn oftheir race. In spite of their having the highest possible qualifications, 
in legal knowledge, in knowledge of the classes to be tried, to wit, their fellow 
countrymen, they would be legally barred by race distinction-barred solely 
.because they are Britons, barred in the interests of the more effectual and 
impartial justice to be administered by Natives, stigrnatised-if we are to use 
such a poor argument at all-stigrnatised, in order that no stigma may be cast 
on Natives; and this, we are told, is an element of finality. The barring of 
the Briton is to be final. 

"But casting to the winds such very secondary ideas as legislating for a 
stigma, neither is it convenient in practical every-day_ work that every Briton, 
simply by reason of his being a Briton, should be barred from jurisdiction over 
Britons. At certain ports, far distant from the seat of any Magistrate, it is 
convenient that the master attendant should have jurisdiction in trifling cases 
over the seamen frequenting the port. That will not be possible when all 
Britons are legally,disqualified by the proposed amendment of section 443. 

" As the word • stigma' has been forced upon us, and we are called on 
to consider it in the course of this discussion, let me take the opportunity, before 
parting with the word, to say that, in considering their circumstantial disquali
fications for trying Britons, I cast no manner of stigma on Natives-no more, in 
fact, than if the _ Commander-in-Chief, there, were to stigmatise me as unfit to com
mand a brigade, or even a company. And even if it were a sort of fancied 
stigma not to be allowed to try a class of cases you were not calculated to be 
exactly the best man to understand; even if it were a hardship equal to being 
tried by a man who was not calculated to understand your case, and the hard
ships on both sides being equal-which, of course, they are not and never can be,
we were cast on the horns of a dilemma and had to choose between them, 
there still need not be a moment's hesitation about the choice, for the persoJl!l 
affected by the one hardship are in thousands, if not tens of thousands; whereas 
those affected by the other fancied hardship may be numbered on the fingers. On 
the principle, therefore, of the greatest good of the greatest number, there should 
not be a moment's hesitation about abandoning a Bill .that legislates for the 
few against the many. 
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.. To sum up the above objeotions and apply them to the Bill. Not only 
does this Bill not • oontain in itself', as is olaimed for it by the hon'ble and 
learned mover, • the elements of stability and durability: but it is pregnant 
with exactly the opposite elements, and, therefore, by the oorollary of that 
very proposition, this question ought not to be re..opened • 

. .. Looking once again at the ~ons given for the re-opening of the ques
tion, I find it is commended to us on the ground that • the time has come.' 

.. It is a set phrase, • the time has come;' but there may be two views 
about its applicability. The time when we are doing all we can to induce 
English capital to come to this country seems scaroely the time to soare it away 
with inferior justice to the Englishman. Tell the English ca.pitalist, who is pre
pared to send his sons and his money out to this country to be large employers 
of labour in coffee, tea, or cinohona. estates; in gold, iron and other mines ; 
in cotton or jute mills and so forili,-tell him that, if anyone of the several 
hundred men, women, and ohildren eIrfployed by his son lodges a oomplaint 
against him, • the time has come' for his son to be tried by a N ative,-I have a 
shrewd suspioion that he will have very different ideas about the time. He will 
not stay to ask what like the Native is, whether qualified or not. He will be 

- apt, I think, to have strong opinions-some might call them prejudices-whioh we 
will have to put up with if we want him to bring his capital, for in that, at 
least, he is master of the situation. He will turn his back pn us and send his 
so~s and his oapital elsewhere. And in the main he will be in the right; for,_ 
whether the planter gets justioe or not at the hand of tbe Native Magistrate is 
rather a secondary consideration; the mere faot of his having, on some trifling 
charge, had to' appear before and be tried by a Native Magistrate, 'of the same 
caste and family, perhaps, as one of his own writers or contractors, will so lower 
him to their own level in the eyes of his two or three h!lndred ooolies, that he 
will not be able ~o command their respeot any mOre. It oan answer no useful 
end to judge of these things, by European ideas; we must take them as we 
find them in this oountry; and suoh, I am oonvinced, would be the effect on the 
mind of the Indian coolies and their malatries. I am convinced of this; because. 
I have moved not a little amongst planters and their labourers, and made it 
my duty to acquaint myself with their position, as muoh as with that of any 
other farmers and their men; and now it is equally my duty to represent their 
interests here to the best of my poor ability; for their interests are the interests 
of the country, and it will be a dark day, indeed. for India if British energies; 
British intelligence, and British capital leave it in disgust. In a less degree, 
also, it will be an evil day for India if British energies, intelligence, and capital 
are discouraged from continuing to 1l0w into it. It is a oonsideration of no 
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small moment that the planters of Assam, of the Nilgiris, of the Wynaad and 
other places, with the Iakhs of rupees that they bring into this country; should 
not be discouraged, which, I am convinced, they will be if this Bill passes. I 
specially allude to planters, because, settling, as they do; in isolated positioliS, 
each a lone man among a hundred, they are specially trusting in, and specially 
entit~ed to, the best justice we can give them,' a style of justice that shall give 
them a feeling of security. 

"One word more about the time having come from another point of view. 
If any of the above reasons for not subjecting Britons to Native jurisdiction 
have any weight, and had weight to sway the majority in 1872, surely they 
can only have increasing weight as the number of British subjects in the 
Qountry increases; and in that sense the time, instead of having come, is, if any
thing, more remote than it was in 1872. 

"When this matter was discussed in 1872, there were no Native gentlemen 
in this Council. Now there are four hon'ble members, and they are called 
upon to decide with us on the liberties 'of the British subject. 'I.'he appeal to 
try this question by , impartial justice' is addressed to them as well as to u~ j 
and there is a side of the case which specially addresses itself to them; They are 
better able, perhaps, than we are to appreciate the value to them of the special 
concessions made to them,--concessions made, some of them, in the very face 
of Western notions pf justice,--concessions simultaneously denied to our own 
countrymen. I will touch with a word only, lest I should offend, such things 
as dancing girls, child marriage, child widowhood for life, plurality of wives, 
exemption on account of rank from appearance in Court, exemption on account 
of sex from appearance in" Court----exemptions that we do not accord to our own 
Princes and our own ladies. Natives are the best judges of the value to them 
of these and like privileges, and, accordingly, they have been allowed, and rightly 
allowed, to be the judges: their voices have ever prevailed j their wishes 
have ever been scrupulously regarded, the only test applied being; will it 
do any positive injury to anyone else to concede these privileges P If it 
will not, then, by all means, let us liberally concede them. This has been 
the principle that has guided the cqncessions to Natives. Is it not fair to 
let the same equitable principle govern the grant of concessions to Euro
peans? Britons are the best judges of the value to them of the privilege" of 
being tried b,. Britons, a privilege of which they Beem to think 80 much j 
and if it will not do any positive injury to anyone else to let them have 
the privilege, then, by parity of treatment, by all means let them have the 
privilege. This view of the case will, probably, commend itself to the minds 
of Natives as an impartial one. Again, what would Natives think if, with 
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the cry of justice to a class amounting to one half of India-the down. 
trodden females-in the interests of morality or any Buch like cry which aUr 
English philanthrophist might raise, we ran a tilt at their time-honoured insti. 
tutions? I ima."oine they would say at once that it was legislating for an idea, 
was uncalled for and provocative. By parity of reasoning, the great mass of' 
Englishmen look upon t~' att3fk on their privileges as equally uncalled for. 
If the attack is not justifiable in the one case, neither is it, I submit, in the other. 
Far, far be it from us to disturb the mind of the Asiatic with even the breath 
of a suspicion of any interference with his time-honoured valued privileges that 
do no positive injury to anyone else. By parity of treatment, far be it from 
him to deal by us otherwise than as we have dealt by him . 

.. While I have contended above that trial of Briton by Briton is only a 
natural sequence of the impartial effort to give to Briton and Native alike the 
best justice in our power to give, .here, I have called it, for argument's sake 
alone, a privilege, and even as a privilege have shown, I think, that it has a 
claim to be honoured; a claim, too, based strictly on the very test by which we 
are invited to try the, Bill, that of impartiality • 

.. But what I have said above has been simply comment on the reasons 
given for introducing the Bill. The reasons for not going on with it, though 
feW' and simple, are, to my mind, more forcible. 

"The first reason is of itself enough to throw out any Bill. It is not 
wanted. With the exception of a fanciful few, fi.dgetting impatiently after aJl. 
idea, nobody wants the Bill. Nobody, European or Native, wants the Bill for 
any practical good that it will do him. 

"On the other hand, there are very large numbers who, whether rightly or 
wrongly is a secondary matter here, are nevertheless, as a matter of fact, vehe
mently. aye vehemently, opposed to the Bill, and they come of a class, too, on 
whom all the best interests of India. are immeasurably more dependent than 
they are on any other class. It is an obvious fact of which we cannot but take 
count. and their vehement feeling in the matter 'has led to the rousing and 
bringing prominen,tly forward of the very feeling which the Bill was meant to 
lay-race antagonism.-feeling given expression to in the Native Press, and thus 
disseminated, in much more violent and provocative language than Britons 
have indulged in. Now that it has been unmistakeably Been that the Bill has 
roused and keeps on intensifying the very feelings it was meant to allay, ths 
Bill, if it is to be consistent with its aim, ought. I submit, to be withdrawn. 

)[ 
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.. That it is wanted for administrative convenience, as has been alleged, is II 
mere loose statement, which five minutes reference to the criminal statistics of 
the country would conclusively falsify. Theoretical positions may be set up, 
but so absolutely is fact against theory in this matter that I will not waste 
time on it. 

;, Though I have urged abave that, in effect, the Bill does not give what 
it professes to give, I never meant to imply that, in theory and in the 
minds of the framers, it wall not honestly, generously intended and expected 
that· it should and would give it. Who would dou 'bt it? Not doubting it, I 
venture to urge that the same soul of honourable, generous impartiality which 
lay behind the idea that prompted the Bill, should equally impel the advo
cates of this Bill to abandon it, now that it is unmistakeably clear that the 
Bill will not forward, but will positively thwart, their liberal inte,ntions. I am 
not one of' those who cannot admit honourable, high-minded intentions in 
those who think differently; nay, rather, I venture to make an appeal to those 
very intentions to which I pay all honour. If it is manly in an individual to 
admit a well-intentioned error, and he only rises in our estimation for the 
generosity of the admission-and none but the mean-spirited will impute it to 
weakness-may not a Government also, conscious of its stength, do the 
same with advantage, advantage both to its own credit and, what is of 
much more importance, to the interests of the great country committed to 
its charge? By the introduction of this Bill, the Government has made it 
abundantly plain that it entertains the most liberal intentions towards the 
Natives of India; that it has placed beyond a doubt; that surely will hence
forlh be accepted on all hands without a question; and that having been demon
strated, surely the Government is in the best possible position for saying in effect, 
if not in word, to the peoples of India-' Though we entertain these unquestion
,able sympathies, yet, in the course of the ventilation which this Bill has under
gone, ""e have come to know that the passing of the Bill will not compass for you 
the advantages we had aimed at, but ~ill, on the contrary, injure you seriously, 
by rousing a deep feeling of race antagonism in a class on which all your best 
interests are immeasurably dependent for justice, intelligence, capital, energy, 
progress in civilization, commerce, agriculture and all the material elements, 
of peace, plenty and health. Though in an infinitesimally minor degree, the 
Government itself also is not without indebtedness to the martial loyalty of 
the class that strengtllens Her Majesty's forces in India by the supply of some 
ten thousand volunteers of all arms. We have accordingly resolved, in the best 
interests of the very people for whom this Bill was introduced, to abandon 
it.' If the Government can do this of its own motion, it will, I submit,' take 
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a.high stand indeed in the calmer judgment of posterity; and it can well 
afford, in its conscious strength, to think cheaply of any such petty charge as 
having yielded to clamour; for, in the eyes of the wise and generous, it will be 
judged to have yielded, not to clamour itself, but to the light cast by the. ex. 
pression of feeling elicited by the ventilation of. the Bm, or, to speak more cor
rectly, not to have yielded a jot, but adhered, under the new light thrown, to 
its own previously expressed inte~t of allaying race antagonisms. 

" If the Government can do this, not in Council here, but of its own 
motion, then a thou'!and times bia dat qui cito dat. The sooner it does it, I 
submit, the better. If the Bill is understood to be only postponed till Novem • 

. ber, then the deplorable-the very deplorable-feelings that have been roused on 
both sides will only smoulder deeper and Wider tm the November discussion 
fans them again int.o flame; and then, if the Bill is carried by the Government, 
voting as a Cabmet, and not indi-y:idually, as on the discussion of this point in 
1872, the feeling will not pass away with the passing of the Bill, but will sul. 
lenly live for years to come and burSt out afresh whenever a case in point 
Willi. I hardly like to dwell on the depth and gr~wing intensity and breadth 
of the feeling of race antagonism. that has been raised. I only feel bound to 
touch the warning note, that it is a. matter worthy of the gravest consideration of 
Government. 

" The Government has only very recently taken additlonal steps for the 
better ventilation of Bills, with the avowed intention of availing themselves, in 
the interests of the country, of the better light shed by such inc~eased ventila. 
tion. Here, then, in the deep and widespread agitation and vehement expres. 
sion of strong feelings, is the very light they have courted. Will they cast 
aside the very light they have courted on the very first exhibition of it jl Will 
tliey not rather recognise that it is the very light they courted, and, in conso. 
nance with their own previpusly expressed policy, rather use it in the best 
interests of the country P Surely they are in an advantageous position for 
doing 80 without risk of being misunderstood . 

.. Both in respect of having unmistakeabiy demonstrated their liberal in. 
tentions towards Nativ\}s, and in respect of having expressed a dllsire, for the 
public good, to obtain and be guided by the views of the people legislated for, 
and also in respect of both acts being quite recent, the ~overnment are sUrely 
in the best possible position for promptly withdrawing this Bill of their own 
motion. Indeed, if they do not, they will even 6eem to stultify their own pro~ 
fessions. . 
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" Yet another course is open to the Government, a medium course that 
will proba~ly satisfy the-moderate minded on both sides, giving the Native 
Ghe coveted brevet rank, and still practically retaining to the Briton his 
Ereedom,-a. course also that will lead us into no illogical positions, and 
meet all fancied administrative difficulties-that of making the jurisdic. 
Gion proposed to be given to Na~ves permissive only on the Briton posi. 
GivelJI waiving his right to be tried by a Briton. But in such case it would 
!lave to appear on the first summons that the Briton had the right, and he 
would have to endorse his election to appear or not to appear before a Native, 
md the jurisdiction should not be extended beyond the cases now contemplated. 
But this is only suggested as a compromise not without dangers; and the 
much more satisfactory and manly course would be to abandon the Bill. 

"Having taken upon me to tender this my humble opinion of the best 
~ourse to be pursued with this Bill, I wish to su.bmit that it is in no spirit of 
Eactious opposition to the Government; indeed, I knew not till very recently 
~hat the Bill was to be regarded as a Cabinet measure, if indeed it is 
~o be so regarded, as the hon'ble Law Member tells us to.day, and here. 
in I must plead my newness to the rules of this Council. I thought it 
was put forward as an important measure on which the Government were 
mxious, as in 1872, to obtain the unfettered opinions of everyone pre· 
sent; and if I have erred in too ~andidly submitting mine, I trust it may be 
recognised that I h!fVe been influenced by no spirit of factious opposition; far 
trom it. I have said what I have said only in true loyalty to the Government. 
Being called here, I felt bound, on a point of such vital interest to the country, 
to place my views, for whatever they might be worth, at the service of Govern· 
ment. If they were worth nothing, the labour was mine only, and they could 
be cast aside. If they were worth anything, and served by a feather's weight 
even to influence the decision of Government, then I should rejoice indeed to 
have spoken freeiy, as I feel earnestly, in behalf of what I humbly believe to be 
the best interests of the country in which I have spent my life, and which I 
have as truly at heart as the liberal·minded framers of the Bill. In this light, 
and aiming in effect at the same final ends as do the framers of the Bill, I shall 
trust, though a seeming opponent, 'to be eventually recognised as a true co
&djutor." 

The Hon'ble MR. REYNOLDS said :-" My Lord, I shall not detain the 
Council with more than a very few remarks, but I wish to take this opportunity 
of expressing my cordial approval of the principle of this Bill. That principle 
is clearly explained in the Statement of Objects and Reasons, and has been 
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further explainedto-day by the hon'ble member in oharge of the Bill. It is 
simply this, to do away with all judioial disqualifications which are based Up01 
mere distinctions of race. What we have to'look at in a. Judge or a Magistrat 
is, not his eolour, but his character; not his pedigree, but his ability and hi 
integrity. I was a member of the Seleot Committee last year on the Bill tl 
amend the Code of Criminal Pro~ure. II'he question of the exceptional pOBi 
tion of European British subjects under the criminal. law was raised in thl 
eourse of the disoussion upon tha,t Bill; but it was brought betore the Cou'nci 
ill a form, and at a stage of the proceedings, whioh precluded us from taking i1 
into consideration, exoept at the risk of deferring the passing C)t the lUll tc 
another session, and thus delaying the introduotion of those useful refol'IDl! 
whioh have now become law in the amended Oode of. Criminal Prooedure. But 
a promise was then given by the Government that the matter should not be 
lost sight of; and I presume that the Government had this promise in mind 
when it was determined to introduce the present Bill. 

" I not only accept the principle of the Bill, but t entirely approve' of thE 
system on whioh it is proposed to carry that principle into effect. 'rhis is a 
Bill for levelling up, not for ievelling .down. It does not take away from 
Englishmen the cherished right of being tried by their peers, but it declares 
that a Magistrate shall not be precluded from being deemed the peer of an 
Englishman merely becaus6 he happens to be a Native. In thecriticis~ wlllch 
have lately been poured out upon the Bill, it has been confidently asserted that 
this is a measure for removing a mere sentimental grievance; for dealing with a 
difficulty which may arise at some future time, but which has not yet assumed 
a practical shape. The authors of those oriticisms must have been imperfectly 
acquainted with the. facts of the oase. In A1lgust last, :Mr. RomeshChund6r 
Dutt" a Covenanted Civil Servant, was appointed to officiate as Magistrate and 
Colleeto!: of Balasore, and he· has now been again appointed to officiate. as 
Magistrate and ColJector of Bakirganj. Mr. Dutt is an om~r of some dis. 
tinction in the service to which 1 have the honour to belong. He staod second 
in his rear at the final examination in England; he is a. b&1rister-at·law; he 
.has filled subordinate appointments with credit; and he hli6 Wriiteli ably and 
8\1CC6&1ifully on economic qu.~tions in. Be~l. It is something more than 
a sentimental grievance that such a man, who is theught competent to 
hold the chief executive charge of iii distriet, should ;remain under a legal 
disquaIi1ication for exeroising. the pOWeD! of a Justice of the Peace. Such a 
dis'l.ualification hampers the Government in the selection of its officers, and 
weakens the hands of justice, and I should rejoice to see it removed from the 
Statut'£..book. 
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"If, therefore, the motion before us to-day, instead of being merely a motion 
for the publication of papers, had been a motion to refer the Bill to a Select 
Committee, I should have had no hesitation in voting in favour of it. I do not 
say that I am entirely satisfied with the provisions of the Bill. I feel consi
derable doubt whether the first section has not been too widely drawn, and whe
ther it would not have been better to restrict the operation of the measure to 
officers, whether Covenanted Civilians or not, 'who might be actually appointed 
to be Sessions Judges or District Magistrates. But points of this kind do not 
touch the principle of the Bill, and the Select Committee would be the proper 
place for their consideration. 

"It is,of course, a further question whether, in view of the determined 
opposition which this measure has encountered, it would be prudent in the 
Government to make any further attempt to pass it into law. It appears to 
me that this is primarily a question for the Executive, but I imagine it is 
quite within the competence of this Council, as a legislative body, to say that, 
though the abstract principles of a measure may be equitable and right, it 
would be impolitic and inopportune to make them part of the law of the land. 
That, however, is not a question which we are called upon to consider to-day. 
If the present ferment should subside; if the passions which have been aroused, 
and the misrepresentations which have been made, should disappear before a 
calm consideration of what the Government really proposes to do, and what 
the effects of its legislation are likely to be, I should gladly give my vote, when 
the time comes, for 'passing into law a measure based upon the principle of this 
Bill. But if, on the other hand, postponement and reflection should intensify 
the feeling which undoubtedly exists to-day; if it should be made clear that 
the deliberate verdict of tbe European community in India is opposed to· any 
such legislation as this; if the appeal-to Philip sober, which is now to be made, 
should be dismissed on the merits of the case,-the Government would undoubt
edly incur a seriflus responsibility by asking this Council to pass the Bill." 

The Hon'ble DURGA CHARAN LAnA said :-" My Lord~ this Bill, in my 
humble .opinion, is a move in the right direction, and I deeply regret the feel
ing which it has evoked. 

"It seems to me 'absurd to suppose that the Native officers who were 
deemed qualified to hold the responsible post of Magistrate and Judge, and to 
sit in judgment upon millions without distinction of rank, were not competent 
to exercise jurisdiction over European British subjects in criminsl matters. 

"As to race prejudice, which has been already referred to, I for one tlUnk 
that it has little or no existence in fact. With the progress of English educa. 
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tion and increased intercourse, with Europeans, I am glad to say this feeling 
has no place in the minds of ed.uca~ Natives, and that any Il,pprehension as to 
failure of justice in their hands appears to me wholly {,"l'Oundless. 

".What is this change, after all, that the Government propose to introduce P 
It is to give the same powers to a few selected Native Civilians that English
men holding the same position 'already possesS. These Native gentlemen have 
had to pass the same examinations, and are considered. by Government com
petent to perform the same executive duties, as their brother Civilians. If we 
refuse to put them on an equality as regards judicial powers, we shall, I main
tain, be casting-an unnecessary slur upon them, and lower them in the eyes of 
the people whom they have been deputed to rule. Much better, I say, not 
have introduced. them into the service at all, than, once having done so, impugn 
their probity by saying • You shall perform all the du~es belonging to the 
office of an ordinary Civilian, except that of having judicial powers in criminal 
cases over any European.' We -must remember that it is only proposed to 
invest those Native Civilians who have proved themselves to be of unexception
, able probity with the power in question, and, looking at the safeguards that 
are to be maintained. against auy possible failure of justice, can any English
man honestly say that he is afraid that his countrymen will run a1!y greater 
risk of being unfairly treated at the instance of-a Native Judge than they will 
at that of a fellow-countryman P A Native Civilian would naturally be always 
most careful and anxious to see that no injustice should happen in the case of 
a European, as he would know that he would be accused of race hatred or 
incompetence should any fault be found with his judgment. 

"It has been said that the passing of the amendment will prevent the 
introduction of British capital: and enterprise into this country. I cannot bring 
myself to believe that anything of the kind will ever happen. The same argu
ment was employed when Act XI of 1836, bringIng our European fellow_ 
subjects within the jurisdiction of the Mufassal Civil Courts of the East India 
COmpany, was passed, and we now see how the predictions then 'made have 
been wholly falsified.. 

"The Government of this country has, I am aware, my Lord, been of a 
most liberal and lenient description for many years past j and all educated 
Natives are, I am sure, deeply sensible.of the great debt of gratitude they Owe 
to the English nation for the conciliatory spirit which has been shown by the 
rulers of this country, when they might, with impunity, have acted in so very 
different a manner. The aim and object of the English Government has, I' 
believe, been to make the people of this great Empire loyal and contented. 
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subjects of our Most Gracious Queen; and this object has hitherto been gained 
by the wise policy pursued by your Lordship and your predecessors, of treating 
all Her Majesty's subjects, whether Natives of this country or Europeans, as 
f!lr as has been possible, with equality." 

The Hon'ble SATYAD AHMAD KHAN said :-" My Lord, as this is probably 
the only opportunity which I shall have of ex{lressing my views on this impor
tant measure, I am -anxious to offer a few observations. I am aware, my Lord, 
that this Bill has been the subject of much discussion by the public Press, and 
has given rise to excited agitation among the non-official section of the Euro
pean and Eurasian community, who feel that their liberties are imperiled by 
the proposed law. I have not the smallest wish to assign unworthy motives to 
the agitatio~; p,nd far be it from me to say that the views which that agitation 
represents should not be duly considered by the legislature. Never has the 
Indian legislature been more anxious to consult the views and feelings of the 
public regarding legislative measures than the present Government of India. 

• With every wish that the views put forward by the European and Eurasian 
community should be duly considered, I confess, my Lord, I cannot help feel
ing deep and sincere regret at the attitude which the agitation against this Bill 
has adopted. Vehement and somewhat unmeasured language has been used by 
the agitators against my countrymen. I sincerely deplore this circumstance, as 
much for the sake of the leaders oj the agitation themselves as for the sake of 
the feelings of my ~n countrymen. And here, my Lord, permit me to express 
a sincere hope tha.t my countrymen will in no part of India follow the example 
of those who think :that the vehemence of public demonstrations is the best way 
of submitting arguments and claims for the consideration of the legislature . 
. The people of India, strongly as they feel in favour of the. justice, the wisdom 
and the expediency of this Bill, need no demonstration in favour of the mea
sure; and, if I know the views of the leaders of Native society, I cannot be 
far wrong in prophesying that the people of India will not resort to any public 
demonstrations in support of this Bill. They are content to leave the measure 
to be decided upon its own merits .. As a Native. of India myself, with every 
wish for the success of this Bill, I hope my countrymen will adhere to their pre
sent determination to watch the progress of this Bill with Calm. and respectful 
silence •. 

"My Lord, it is not unintelligible to me that the non-ofticial European and 
Eurasian community, separated as they are by the dist.ance of time and space 
from those in1I.uences which secure the progress of political thought in England. 
should in the circumstances of India attach exaggerated importance to distinc
tJDns of race and creed; that they should upon such occasions emphasise the fact 
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of their belonging to the ruling race j that they should claim for themselves 
especial provisions in the general law of the land. My Lord., all this is intelli
gible to me j but, at the same tiine. I cannot help feeling that a good deal of the 
opposition offered to the Bill arises from inadequate information in regard to 
the history of Indian legislation in matters of a similar nature, and from a mis
apprehension of the small change which this Bill proposes to make in the exist
ing law. My Lord, I do not cIalm to be an authority on questions of constitu
tiona! law j buj; I may safely doubt the legal accuracy of the contention, which 
has been put forward elsewhere against this Bill, that the European and Eura
sian subjects of the Queen Empress in India have any such constitutional rights 

. as would place them above the jurisdiction of the Indian legislature. As an 
humble member of the Indian legislature myself, I would repudiate any such 
limitation. We derive Our powers from the gt'eat Parliament of England; and, 
90 long as we do not exceed those powers, it Seems to me erroneous to doubt the 
legislative authority of this Cou:Qcil in all matters connected with India. His
tory repeats itself, and we have in the present agitation against this Bill a 
repetition of the arguments and sentiments employed by the alarmists of • 
many years ago, when Native Judges presiding in the Courts -of the East 
India Company were empowered to tty' civil suits to which Europeans 
and Eurasians were parties. My L<>rd; I hope I -may, without fear of 
contradiction, say that the exercise of civil jurisdiction by Native Judges in 
caseS to which Europeans are parties has' not given rise to any injustice, not 
even to complaint on the score of national differences-. The truth is, that the 
fears of the alarmists of those days were unfounded, and their prophecies were 
'bound to prove false. .At this moment, throughout British India, Native Judges 
exercise civil juriidiction over Europeans in a manner which certainly is not 
open to the charge of being influenced by race distinctions. But then, my Lord, 
it is sometimes urged that civil jurisdiction is vastly different to criminal juris
diction j that the former affects property' only, but the latter affects per
sona! character and liberty j and that, whilst the European and Eurasian. 
community may be willing to subject themselves to the civil ,iurisdictian 
of Native Judges, it does not follow that they should do the same in criminal 
matt.ers. My Lord, I confess I am unable to see the reason upon which such 
distinction is based. The decrees of Civil Courts can reduce a man from opu-

. lence to poverty, and there are some branches of civil jurisdiction which not 
only relate to personal relations, but include the power of personal arrest, and, 
in the interests of justice, authorize a procedure similar to that provided for 
Criminal Courts. The process of arriving at conclusions as to the facts of civil 
cases is much the same as in criminal cases. The same law of evidence in 
India regulates the investigation of truth in Civil and Criminal Courts. The 

o 
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judgments of Civil Courts may stain the reputation and ruin the character of 
parties nearly as much as sentences passed by Criminal Courts; and it seems to 
me that there is no substantial foundation for drawing a distinction in principle 
between judicial powers of the two classes of Courts, or for attaching greater 
importance to one class of jurisdiction than to the other. If probity, justice 
and absence of race bias are found among Native Judges in civil matters, it is 
difficuJ.t to perceive why the same qualities sho'uld not mark tbeir administra
tion of criminal justice in cases in which Europeans and Eurasians are con
cerned. As I understand the existing law, all Native Magistrates already 
exercise jurisdiction in criminal matters in cases in which EUropeans are com
plainants and seek redress from the Courts as injured parties. I have never yet 
heard that European British subjects have any objection to resort to Native 
Magistrates for redress; indeed, they do so without any hesitation. If this is 
so, there seems no reason why the same confidence should not be shown to 
those tribunals in cases in which complaints are brought against European 
British subjects. Counter-charges are not uncommon in criminal cases. 
Magistrates competent to give 'redress ought to be competent also to award 
punishment; and it seems unreasonable and unfair for any section of the com
munity to say , We will go to Native Magistrates for redress, but we will not 
submit to be tried by them.' Indeed, my Lord, it is hardly necessary to say 
that, even under the existing law, Natives of India exercise a good deal of 
criminal jurisdiction over European British SUbjects. Even outside the Presi
dency-towns, I believe it is not a rare occurrence that European British sub
jects, appearing as defendants before Native Magistrates, waive the exceptional 
privilege accorded by the existing law. There is no judicial disqualification' 
based on race distinction in the powers of the Native Judges of the High Courts 
and Magistrates in Presidency-towns; and I need have no fear of contradiction 
in saying that Native officers, when entrusted with criminal jurisdiction over 
European British subjects, have performed their duty with honesty and effi
ciency, and without any bias arising from distinctions of race or creed. Indeed, 
my Lord, in educated minds, employed in the solemn and sacred duty of ad
ministering justice, the claims of humanity at large to the protection of law, 
and the dictates of conscience, leave no room for any other considerations. In 
the neighbouring island of Ceylon, which forms a part of the vast Empire of 
Britain, I believe I am rightly informed, Native Magistrates and Judges exer
cise criminal jurisdiction over European British subjects. Judicial disqualifica
tions based on race distinctions are unknown in that country. Yet British 
capital and British commercial enterprise, far from being driven from that 
island, have had considerable scope in that colony. The interest of coffee
planters in Ceylon is, so far as I know, in no seme inferior to the ,interest of 
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indigo-planters in Bengal; and the people of Ceylon are in no senseless Asiatic 
than the people of India. Nor would their staunchest patriot in Ceylon claim 
for his countrymen a higher position in the scale of civilisation than he would 
co~cede to the people of India. Yet the existing law of British India in regard 
to cril:nina;t jurisdiction over European British subjects is behind the law of 
Ceylon, and, my Lord, I do not jhink it unreasonable for the people of India. 
to feel that the time has arrived when the necessity of improving the Iaw has 
become urgent. 

" So far, my Lord, I have endeavoured to show that the proposed law is 
no mnovation in principle, that the fears of the opponents. of this measure are 
exaggerated and ill-founded, and that the example of Ceylon furnishes a prac. 
tical illustration of the argument that the removal of judicial disqualifications, 
based entirely on.race distinctions, will not be attended by any injury to the 
sacred cause of justice.· And, my Lord, I may here repeat that the scope of 
the Bill seems to have been greatly misunderstood by the promoters of the 
agitation against it. As I understaitd the Bill, it does not propose to invest • 
every Native Magistrate with power to try European British subjects. It is 
only in the case of those Natives of India whose recognised probity and ability 
have enabled them to achieve positions in the Judicial Service equal in rank 
to English officers of the higher order that the Bill proposes to remove judicial 
disqualifications based on race distinctions.. The.number of such Native officers 
is very limited; and t)1e Bill cannot. therefore, in any reasonable sense, be 
regarded as precipitate or calculated to cause any serious practioal change in 
.~he present machinery of the admiillstration of justice. 

" But, my Lord, putting aside these considerations, it seems to me that 
there is much fallacy in the argument which attaches so much sigiuficance to 
race distinctions. What the people obey in countries blessed with a civilised 
Government is, not the authority of individuals, but the mandates of the law. 
So long as the law is just, impartial. and humane;· so long as the proper adminis
tration of that law can be secured, the nationality of those who carry out the 
law should be of no consequence even to sentimentalists. What requires respect, 
submission and obedience is t]le authority of the law, and not tliat of indivi
duals, and even those who regard the people of India. as not entitled to equality 
with themselves might, if they only consider the question calmly, feel that 
Native Magistrates are only the servants of the State, charged with tlie duty of 
carrying out the behests of the lilw. It is the duty of the State to provide for 
the proper acj.ministration of the law. To secure this object, the State has to 
choose the best available agency, and it seems a somewhat untenable and unjust 
proposition for any subjects of the State to insist that, in the choice of officers, 
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Government shall confine itself to any particular race or section of the com. 
munity. The whole question raised by the Bill, in my humble opinion, practi
cally amounts to what I have just said. It is a matter the principle of which 
requires no new decision. The question was discussed and it was decided, and 
decided nobly, when the magnanimity and· justice of England accorded to the 
people of India rights of employment in the ~erviqe of the State on the same 
footing as Englishmen themselves. That noble decision has, in recent years, 
received practical effect, and administrative expediency requires the moderate 
change which this Bill proposes. 

"But, my Lord, this Bill has in its favour considerations of a higher order 
than even administrative expediency. I alhide to those noble principles of 
freedom, justice and humanity which have their home nowhere as much as' 
in the bosoms of the nation which first came forward to release the slave 
from his thraldom; which first announced to the people of India that, in 
matters of c~nstitutional rights, distinctions of race and creed should have 
no place in the eye of the law. Never in the history of the world has a 
nation' been called upon to act up to its principlE',s more than the British in 
India. The removal of disabilities under which certain sections of the com. 
munity laboured in England in regard to constitutional rights sinks almost into 
insignificance in comparison to what .England has already done in India. The 
history of Indian legislation is the history of steady progress, of well-considered 
reforms, of a gradu3I and cautious development of the noble principle that 
between British subjects the distinctions of race, colour, o~ creed shall make 
no difference in legal rights; that whilst, on the one hand, British rule 
enforces submission, and expects loyalty and devoti()n from the people of India, 
on the other hand, it accords to them rights and privileges of equality with the 
dominant race. My Lord, I am convinced that it is on account of these noble 
principles, remarkable alike for their justice and for their wisdom, that the 
British rule has founded itself upon the hearts and affections of the people
a foundation far more firm than any which the military achievements of 
ancient conquerors could furnish for the domination of one race over another. 
History teaches the lesson that nothing is more destructive to the prosperity of 
a country than that race distinctions should be maintained between the rulers 
and the ruled. Noone can be more anxious than myself that friendly feelings 
should grow even more thim they have already done between the English 
nation and the Natives of India. Providence has thrown the two races together 
in a political and, I hope I may also say, social union, which will grow firmer 
and closer as time goes on. My Lord, if I believed that the legislative measure 
incorporated in the Bill will prove destructive to the growth of friendly feel. 
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ings between the two races, I should have deprecated the introduction of thl' 
measure. But I can take 00 such view. I B.l:q strongly' co:qvinced that, so 
long as race distinctions find -a p~ in the general law. of the land, Bo.long 
will there exist obstacles to the' growtl1 of 4-ue friendly feeJ.lngs J!etween 
two races. The social amenities of life apse froxq political equ,ality, from 
living under the same laws, froJ:q being subject to the same tdbunals. The caste 
system in India would, perhap~, never have held its groun~ so long, i~ tile 
legislators of old had not framed one law for thl' Brahman /IJ,ld &.¥other for th~ 
SUdra. Whatever the exigenpies of former tiI1les may have be~;n, I hope, my 
Lord, that a century and a half of British rqle has brought us to that. stage of 
civilisation when there is every re;lSon for minimising race distinctions, at least 
in the genera.). law of the land. My Lord, I, for one, aJ:q firmly convincecl 
that the time has come when the entire popul!ttion of India, be they Hindu or 
Muha.J:nm.a.W!.u. European or Eurasian, J;Il~t begin to feel tJiat they are fellow. 
subjects; that between their political rights or constitutional status nO differ
ence exists i:D. the eye of the law; that their c~ims to protectioD, under thl' 
British rn1e in India lie, nc;>t in t;l;1ei,r natio:qalities Or their creeds, l)ut in the 
great privilege;common to all~tbe privilege Qf being loya. subjects of the • 
august Sovereign whose reign has brought peace a.nd prosperity to India, .aJ;l.d 
made it a place suitable for QOmmercial enterprise, and for the pursuit of tl.l~ 
arts and sciences of civllisation.My Lorli, a~ thi$ is probably the l\lSt o~a. 
sion on which I shall ever a.d~s the ;Leg~~tifl' Oc;>uncil of India, :r Pll-I4l0~ 
conclude my observations withol.lt saying tha~ yOUJ,' Lord.sl.Iip's administration 
is to be heartily congratulated upon having brought forw~4 I/o measure which, 
I am convinced, will go a great way to remove invidious race distinctions, and 
ultimately promote good feeling, mutual respect. ILIId sympathy between the 
rulers and the ruled. in this land of many races and many oreeds." 

The Hon'ble lb .. HUNTER said.. :_M.y Lord, after very careful con. 
sideratfon, I feel' constrained to support thHl measure. In doing .10, ho.wever, 1 
hop~ that I shall not disregard either the expressions of disapproval which. have 
reac:hed us from without,or the arguments which have been SQ skilfully 
arrayed against the Bill in Council to-day . I agree with "the .opponentf} of the 
measure, that there is a body of personal law pecu)ia.r tp. Ew:opean British 
subjects in this eountry-a law which accords to them highly-prized 
exemptions and privileges. [.agree ·that there is likewise a personal law 
peculiar to ~rtain classes of our Native 'subjects-alaw which is equally valued 
by them. I agree that, as we have respected the exemptions and privileges' 
secured to our Native subjects by their personal III-w, eo; w.e are bounli to 
respect the exemptions and privileges enjoyed by European ~ri,ti,s4 S]ll>j~ts 

p 
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under their perso~ law. lam prepared to go further, and to maintain 
that, in the early days of English nue in India, the personal laws of 
the various classes formed the main body of law administered in our Courts. 
The history of Anglo-Indian legislation is the history of the absorption of these 
personal laws peculiar to classes into a co=on system of law applicable to all. 
By this process of absorption, the personal law of each class has been gradually 
but steadily curtailed. It is this process of, absorption which supplied what 
the Marquis of Wellesley termed the "active principle of continual revision .. 
that struck him as the salient feature of the Bengal Regulations in 1805. 
During the last 80 years the process has gone on at an accelerated pace, until 
the special privileges now left to the Nutives of this country, and the peculiar 
exemptions still claimed by European British subjects residing within it, are a. 
mere fragment of the privileges and exemptions which those classes severally 
enjoyed when Lord Wellesley delivered his Discourse. A t each important stage 
in the process, there has been an outcry from the class whose personal law it 
has curtailed. Indeed, no class of men can be expected to part with their 
special privileges without opposition. It seems to -me that a Government is 
bound to listen with great respect and sympathy to such an opposition, and 
that it ought to refrain from such changes, except when they are clearly de
manded by the co=on weal. But when such a change becomes really neces
sary for the better administration of the country, then I hold that Government 
is bound to make it; however much it may regret that it has to purchase a 
benefit for th6 whole body of its subjects, at the cost of the natural resentment 
of a section of them'. 

The curtailment of class distinctions which this Bill will effect is no iso
lated act. It forms one of a long series of measures absolutely inevitable in 
moulding the laws of the various races, from which our administration of jus
tice in India started, into a common body of law applicable to them all. Per
mit me for a moment to remind the Council how this process has affeCted our 
Hindu and Muhammadan subjects. The Charter of 1753 expressly exempted 
suits between Natives from the jurisdiction of the English tribunals, then styled 
the Mayor's Courts.- The Governor General guaranteed in 1772 their own 
laws to the Natives, and provided that Maulvis and Brahmans should attend the 
Courts to expound those lawst_ By the- Statutet of 1781, the British Parlia
ment secured the Hindus and Muha=adans, Dot only in their law of inherit-

• Charier of George II granted in 17 i3. 
t Plan for tho administration by Warton H .. tings, 1772, Rule 23, aflerwards incorporated in th. lim 

Bengal Regulation, dated 17th April, 1780. 
~ 21 Geo. Ill, c. 70. 
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anee, succession, &0., but also in .. all matters of ~ontract and deaJiDg between 
party and party." The same Statute guaranteed to them their domestic law of 
the patm potesttJII, and the punitive sanctions of caste. It provided that no act 
done, and therefore no penalty initicted, in consequence of caste rules should 
.. be held and adjudged a crime, although the same may not be justifiable by 
the taws of England." 

~ 

I shall not detain the Council by a further enumeration of the guarantees 
granted to the Natives of this country, or of the legislative process by which 
those guarantees were one by one infringed. The Natives still retaiIi a large 
portion of their domestic law "and certain privileges, such as the exemption of 
women of position from appearing personally in Court. But in the ordinary 
affairs of business they have been brought under English-made law. The 
Maulvi or Brahman assessor has no longer a place in our Courts. For 
Native law and usage in dealings .. between party and party," we have im
posed the Code of Civil Procedure and the Contract Act. We' have weakened 
the patria potestas by curtailing the punitive powers of the head of the 
family, especially in regard to the femalememllers, We have under
mined the Sanctions of caste by treating as offences the graver penalties initict. 
ed for breaches of its rules, notwithstanding our express pledge to the contrary 
We accepted the system of the Muhammadan criminal law ; we have substi
tuted for it a system of criminal law of our own. Special classes have" had 
their ancient privileges curtailed in a special degree. The Hjndu law accorded 
to the Brahmans a status which enabled" them to exercise spiritual powers, 
yielding lucrative temporal results. We no longer permit the employment of 
these spiritual powers for compulsory purposes. If a Brahman erected a leurh, 
and some credulous old woman killed herself thereon, our regulatioJ:!. law: tried 
him for murder. If he enforces a debt, or extracts a charity, by fasting outside 
a man's door, the English Magistrate locks him up in jail. We have deprived 
the sanctity of Brahmanhood of much of its pecuniary value, and subjected its 
spiritual terrors to the Penal Code. ' 

In all tJris the Governmen t has done wisely and well. In doing so, 
however, it has had again and again to encounter a clamorous but quite natural 
opposition from those whose ancient privileges or personal law it curtailed. I 
shall not cite instan~es where the gain to the community at large was beyond 
qUl'.Stion, but one in which the necessity for a change seemed doubtful to many. 
There are no branches of the Native law more solemnly guaranteed to, the 
HindUs than those which deal with marriage and inheritance; and there is no 
principle more clearly established than the deprivation of rights- to family pro-, 
perty in the case of a Hindu becoming a convert to another religion. Yet a 
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series of Le:r: Loci Acts, initiated in 1832, and ending within our own experience, 
have repeatedly interfered with the most cherished feelings of the Natives in 
these matters. In .each case since 1842, the Natives have struggled against the 
change. With them, inheritance is not a mere question of gain or 1088 in this 
world, but involves the safety of the souls of their ancestors, and their own 
happiness or misery in the future life. They have pleaded Parliamentary guaran
tees;the solemn declarations of the Indian L{:gislature, the established usage of 
a century of 'British rule. 4With one temporary exception, they have pleaded 
in vain. 

The personal law and exemptions peculiar to European British subjects 
in India have undergone scarcely less important curtailments. The legal 
status of the' non-official Englishman in India commences, for practical pur
poses, with the Charter of 1813.* During the preceding half century, the 
English non-official in rural Bengal had passed through various stages, as an 
interloper, a licensed adventurer, a subordinate agent of the East India Company, 
and a partner, recognised or unrecognised, of its servants in their private trade. 
He might execute a bond making himself amenable to the Company's Civil 
Courts, and after 1787 he had to do so before he was permitted to reside in the 
interior. In criminal matters he was subject only to the Supreme Court and Her 
Majesty's Justices of the Peace in Calcutta. He practically, therefore, remained 
outside the {}ompany's system of 'administration, as an unmalleable unit of 
sturdy independellce and growing importance in whatever district he settled. 
disliked and often unfairly treated, but very difficult to reckon with. In matters 
of criminal jurisdiction he was under the surveillance of the rural police instead 
of being amenable to the rural Courts. As late as 1817 a Regulation was 
passed requiring the police to submit yearly to the Magistrate of the district a 
list of !ill Europeans residing within it. Indeed, until the Government passed 
to the Crown, each police-inspector had' to report the arrival of every non
official European who came within his cirele. 

The Charter of 1813 threw open the Indian trade to private enter_ 
prise, and at the same time created a jurisdiction over the Europeans 
who ~ight embark in the business. It provided that every British 
subject living at a distance of more than ten miles from the Presidencies 
should be amenable to the Civil Courts of the East India Company 
-in like manner as Natives of India. It also empowered the Governor 
General to appoint Justices of the Peace from among its Covenanted Ser-

• 53 Geo. Ill. Co 166. 
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vants, or other British residents, with petty criminal jUrisdiction over British 
subjects, not exceeding a fine of Re. 500, or in default· two· months' 
imprisonment. As the number of Europeans increased in India, the 
powers of .ihe Justices of the Peace were extended by a Statute of George 
IV.* All powers, whether civil or criminal, were exercised only by Europe
ans, because at that time the Natives of India had been excluded frqm the 
higher judicial offices which they held in the early days of th~ Company, and 
had not yet been incorporated as a branch of itS Uncovenanted Civil Service. 
But when the Company withdrew from its trade after 1813, it set itself to the 
task of improving its rural government. By a series of measures between 1821 
and 1836, it increased the powers of its Native Judges, and admitted the Natives 
of India to a large share of the civil judicial administration. It followed that, 
if Natives were to do the staple work of civil justice, they must exercise juris
diction over the whole body of inhabitailts within their district. By a series 
of laws in 1836, 1839 and 1843; thei .. jurisdiction was therefore extended over 
European British subjects. It was enacted in comprehensive terms that,· 
thenceforth, no person should by reason of place of birth, or by reason of 
descent, be in any civil proceeding exempted from the jurisdiction of any of 
the Company's Civil Courts. 

The European commu1'lity bitterly resented these laws, and opposed every 
effort to bring tp.em under the jurisdiction of the country tribunals, as d~tin
gUished from the Supreme Court in Caloutta. The most important of them 
they stigmatised as the Black ~ct. "The Black Act," writes an eye-witness, 
:Mr. William Tayler, an eye-witness not at all likely to favour Bengal -officialism, 
" was the cause of an agitation which may fairly be said to have convulsed 
Indian society for a time. Several barristers took the lead; publio meetings 
were called; scurrilous articles fi.lled the columns of the daily journals. One 
impassioned orator hinted that :Mr. Macaulay [the Legal Member of Council] 
ought to be lynched at the very least.~' My Lord, it marks the difference between. 
Englishmen in India at that time and at the :present day, that although their 
feelings on questions of class privilege remain equally strong. the articles in the 
public joumaIs are no longer" scurrilous" ; their public meetings cannot fairly 
be described, in Mr. Tayler's words, as" fierce and uproarious"; and their 
resistance is not now confined to Calcutta, but, with the extension of British 
enterprise, is diffused over many districts. The jurisdiction of the Company's· 
Civil Courts and of the Native Civil Judges, which Englishmen so loudly 
opposed fifty years ago, has done ~ore than any other series of administrativ~ 

• 9 Gao. IV, o. 7" leoti on. 92, 97, 113, l21, l240. 
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measures to protect British capital, and to render British enterprise possible in 
rural Il)dia. 

During the same fifty years, the special privileges of European British 
subjects in matters of criminal jurisdiction have also been curtailej.. Perhaps 
the most important attempt under the Company in this dire.ction was that of 
Lord J;>alhousie's Government. In 1849, it v!"epared a draft Act declaring 
that all British subjects, resident outside the towns of Calcutta, Madras and 
Bombay, should be thenceforth amenable to the Magistrates and Criminal 
Courts of the East India Company; save, only, that no such Magistrate or 
Court should have the power to sentence any of Her Majesty's natural· born 
subjects to death.- It made no proviso as to the Magistrate being a Justice of 
the Peace. On the contrary, it expressly stated that" the word. Magistrate, 
as used in this Act, shall be understood to mean every officer, however styled, 
who has power to exercise any or all of the powers of a Magistrate."t I need 
hardly point out that thp. Bill now before the Council has a very much narrower 

·scope. Lord Dalhousie approved of the proposed extension of the criminal juris
diction Over European British subjects, but thought that the measure should he 
postponed till ihe amending of the criminal law was effected by the Penal Code. 
His view prevailed. Shortly after the country passed to the Crown, the Penal 
Code became law, and the question of jurisdiction could be considered on its 
own merits. This was last done on the revision of the Code of Criminal Proce
dure in 1872. Before that year, the Natives of India had been admitted, by 
open competition in England, into the Covenanted Civil Service; and, in the 
natural COUI'se, would rise, as Magistrates and Judges, to the highest posts in 
the administration of criminal justice in their respective districts. The ques· 
tion which had to be decided in 1836, with regard to granting civil jurisdiction 
over European British subjects, came up for consideration in 1872 with regard 
to criminal jurisdiction. The Legislature, in 1872, determined to give a 8ub· 
stantial jurisdiction over European British subjects to full-power Magistrates, 
being Justices of the Peace, and to Sessions Judges, provided that such 
Magistrates and Sessions Judges outside the Presidency-towns should themselves 
be European British subjects. By a narrow majority, the Legislature abstained 
from giving these powers to the Native members of the Covenanted Civil Service. 
How narrow the majority was, may be estimated from the circumstance that, 
if a single one of its members had voted the other way, the minority would by 
the President's casting vote have become the majority. 

• Draft Act read ror the firot time in Council on the 26th October, 1849, oectiOD 1. 
t u.. m, oection 6. 



ORDIIN.A.L PROOEDURE CODE, 1882, .A.MEN.DMENT. 193 

My Lord, I think that the'Legislature decided wisely in 1872 jbut that 
we should decide wrongly if, in 1882, we supported its decision. The circum
stances of the country at large, and of the special class of public servants to 
whom jurisdiction will be given, have altered during the ten years. The 
administrative necessity for the change, which was then remote, has now 
arrived, and will soon become urgent. . Even before 1872, criminal jurisdietion 
over British subjects had been given to Native Magistrates in Calcutta: and 
both HindU and Muhammadan gentlemen have exercised these powers in the 
Calcutta Courts. But it was not considered safe tQ entrllSt the same powers to 
Native Magistrates in the districts, because it was feared that public opinion, 
which would chook any miscarriage of jllStice in Calcutta, might not act with 
equal force upon District Magistrates. I think that this. was a good argument 
in 1872. But new enterprises have since then brought an influx: of Englishmen 
into the interior, and created an amount of independent English opinion in the 
districts which could not have -been anticipated in 1872. I, for one, read with 
pleasure the telegrams which have poured into The Engliskm'ln during the past 
month, from every part of Bengal where Englishmen reside. Those telegrams 
show that our non-official countrymen are strongly opposed to the measure 
which I advocate. But they also show that Englishmen in the interior have 
now the means of expressing the public opillion of their class with such promp
titnde and with such force as to constitute the strongest possible guarantee 
against the abuse of magisterial powers, whether vested in European or in 
Nntivl,l hands. Not only is English public opinion in the dist.ricts strQngar, but 
English public opinion in Calcutta acts much more directly upon the District 
Magistrates. Since 18'12, the length of railways open in India has increased 
fl'om a little over 5,OO() to close on 10,000 miles. The number of private 
telegrams sent has increased from 600,000 to 1,337,526; _ The number of post
offices and letter-boxes has, during the same period, multiplied from under 
5,000 to more than 11,000; and the number of letters, newspapers, &c., from 89 
millions to 158 millions. Districts formeriy isolated have now speedy and con
stant communication with the capital. Nor is it too much to say that English 
public opinion in the remote province of Assam can now be brought to bear 
as powerfully and as immediately upon the central Go~ernment, as the English 
public opinion of Calcutta could.twenty years ago. 

The circumstances of the special class of public servants, to whom it i~ 

proposed to give jurisdiction, have also changed. In 1872, the Native Coven
anted Civilians appointed by open competition in England were untried men, 
who had yet to prove their fitness for the offices entrusted to them. They have, 
during the past ten years, abu~dantly proved it. They have established their 
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reputation as painstaking, impartial officers, and in a special manner they have 
shown their capacity for sound judicial work. Nevertheless, if a distinct 
administrative necessity had not arisen, I should decline to support a change 
which must be painful to an important section of the community. But such a 
necessity has now arisen. The Council has before it t.he reports from the various 
Loc!l'l Governments in favour of this measurt:!. I shall not, therefore, say more 

. with regard to them, than that they present to my mind an overwhelming prepon-
derance of opinion which it is ciifficult for the central Government to disregard. 
But I shall show, by one or two individual instances, the way in which the 
present anomalous state of things works in the rural districts. The Native 
Civilians have now reached a stage in their service when they must become,' in 
the natural course, District Magistrates and Sessions Judges. We have guaran
teed to them equal rights with their English brethren, yet they must be excluded 
from those offices in the more eligible districts where English private enter
prise exists, and they must be turned out of those ~ffices in any district into 
which English private enterprise comes. Let me illqstrtlte this by two ex
amples; one taken from Bengal, the otherfromBombay. On the 17th January 
last, a Native Civilian was, in the ordinary course, appointed Joint Magistrate, 
with powers of a Magistrate of the first class, at the important station of Dhaka. 
On the 23rd January, he received a letter from the Secretary to the Bengal 
Government, cancelling the appointment and transferring him to a less 
eligihle district, on, the ground that the opening out of the Dhaka and Maiman
singh railway was bringing a number of Europeans into the Dhaka district. 
The gentleman thus disqualified had won the second place in his year, by 
open competition in England, from among several hundred candidates; he 
is an English b:trrister, and he had proved his fitness for the post from 
which he was turned out by twelve years of service. In the Bombay Presi
dency, a Native Civilian holds the important office of District and Sessions 
Judge of Kamira. His head-quarters are at· Karwar, the coast terminus of 
the railway which, some time ago, was proposed to be constructed from the 
Dharwar cotton country. If this scheme should be revived and the railway 
sanctioned, the Sessions Judge of Kanara would, under the' eXigencies of the' 
existing law, have to be turned out of his district. Let us see what this practi
cally means. The gentleman in question is Mr.,Tagore. .After a distinguished 
education, both here and in England, he has given about twenty years of 
unblemished service to the Government, and has established a high reputation 
as a Judge. He is a near relative of our late colleague, the Maharaja Sir 
Jotindra Mohan Tagore, who, during an unusually prolonged period, assisted 
this Council in making the laws of India. The well-earned encomiums 
in which your Excellency expressed yoUr sense of the services thus rendered 
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are still fresh in our memories. Yet we are told that we must not entrust to a 
member of the same noble house, notwithstanding his training in England and 
his twenty years of proved integrity as a Judge, the ppwer of sentencing a 
European Britisb subject to a short term of imprisonment. This, too, although 
the European British criminal has the right of .immediate appe!ll from any sen
tence of imprisonment, however b~ief, and from any fine; however small. If it 
were necessary I could multiply examples. Unfortunately, the time has eome 
when such examples will year by year multiply themselves, unless the existing 
law is changed. 

Since this Bill was introduced, I have taken occasion to consult several 
of the leading Native Civilians who were appointed by competition in Eng
land. They complain that under the present law they will be excluded, as 
Magistratp,s and Sessions Judges, from the advancing districts into which 
British enterprise comes; and that they will be condemned to backward or 
remote districts where they will have less opportunity of distinguishing them
selves, or of proving their fitness for higher offices. They urge that in Bengal, 
for example, this means that they will be shut out, as Magistrates and Judges, 
from the healthy Province' of Bihar, and condemned for the most part of 
their career to the miasmatic Delta. The pleasant regions of Tirhut and Patna 
will be derned to them: the swamps of Bakirganj and NoakMli will be perma
nently at their disposal. They contrast this B,tate of things with the long series of 
declarations by Her Majesty's Government presented to Patliament, beginning 
with the Queen's Proclamation to the Chiefs and people of India in 1858, and 
ending with the Despatch of the Secretary of State, dated the 10th July, 1879. 
They rebut the plea that it is not essential that' the Magistrate of the district 
should have power over Europeans if his Joint-Magistrate haS these powers, by 
bringing forlVard a long list of districts in which there is no Joint-Magistrate. 
They expose the fallacy of the argument that in cases where a Sessions Judge 
has not these powers a Eu~opean criminal can easily be transferred to 
another district. In the Bombay case which I have cited, a European 
criminal, together with the prosecutor and witnesses, would either have to 
be sent several h:undred miles, by .sea to the Presidency-town, or the 'whole 
party would have to be marched inland, under guard, nearly 100 miles, 
in part across a tract malarious during the rains, to the head-quarters of one 
of the adjoining districts. The present law not only acts as a disqualifica
tion to the Native Judge, but it operates as a hardship to English criminals, 
prosecutors !ind their witnesses. The. fact is, as shown by the Dhaka case, 
that the Native Magistrate and Judge must either ·have jurisdiction over 
Europeans, or they must go elsewhere. They .urge that Government will have 

B. 
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to regulate its appointments, not by the merits of an officer, nor by his general 
fitness for a district, but by his power to deal with a small exceptional class of 
cases occurring within it. Yet by the orders of repeated Secretaries of State, 
orders formally placed before Parliament, the Native officers thus disqualified 
will in time form a substantial proportion of the whole Covenanted Civil Ser
vice. They point out that this is not only an injustice to themselves, but also 
a source of weakness to the Administration. 

The admission of the Natives to the Covenanted Civil Service was one of 
the results of the Queen's Proclamation when Her Majesty assumed the Gov
ernment of India. In that Proclamation she commanded that her subjects, .. of 
whatever race or creed, be freely aod impartially admitted to offices in [her] 
service, the duties of which they may be qualified, by their education, ability 
and integrity, duly to discharge." The Covenanted Native Civilians have now 
reached a point in Her Majesty's service when the Government must decide 

• whether it will or will not grant them criminal jurisdiction over European 
British residents, as the Company. had in 1836 to decide whether it would 
grant civil jurisdiction over such residents to the Uncovenanted Native Servants. 
The Government has in 1882 simply reached the same conclusion as that at 
which the Company arrived in 1836. But the present Bill provides the most 
ample safeguards against the abuse of the powers which it confers-safeguards 
so ample, stringent and complete as to destroy any further analogy between 
the action of the Legislature in 1836 and in 1882. For the present, I shall only 
deal with the case of Covenanted Civilians who have entered the service by 
competition in England. They are the class to whom the Bill is chiefly 
directed; they are the only class in regard to whom the Local Governments 
appear to have yet been consulted. So far as a scrutiny of the Civil List 
enables me to form an opinion, there are not above two or three Native officers, 
with the exception of those in the regular Covenanted Service, on whom any 
Local Government would confer the powers granted by this Bill for many years 

. to come. At any rate, the Council has no evidence before it with respect to 
the other classes mentioned in the Bill. And I, for one, am not prepared to 
support, by speech or vote, the curtailment of privileges on which my country
men set a high value, without clear evidence that the sacrifice is demanded on 
behalf of good administration and the common weal. Such evidence may be 
forthcoming at the proper stage, when the Bill reaches the Select Committee. 
But, meanwhile, I speak only of the principal class of Native public servants 
whom the Bill will affect, namely, those who have won their positions by open 
comlletition in England. 
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I beg the opponents of this measure to consider the very limited powers 
which the Bill conveys, and the stringent safeguards which it provides against 
their abuse. The Native members of the competitive Covenanted Service are a 
select body of men, who have won their way into public employment by excep
tional exertion, and by exceptional abilities. In 'youth they so far overcame the 
inertia of the climate, and the preju,dices of their race, as to set forth to a country 
on the other side of the globe, on the chance of securing an honourable career by 
open competition. Most of them had already earned distinctions at Indian Col
leges and Universities. In Eugland they had to partially re-educate themselves 
on a Foreign modeL They had to compete in an examination framed to suit an 
educational system different from that on which they had been trained, and they 
won their appointments from among a crowd of competitors. Many of the Native 
Civilians thus slllected are more English in thought and feeling than Englishmen 
themselves. _ After their arrival in India they have to pass through further 
tests, and to prove their fitness by_ years of faithful service, before they can 
receive' the powers which the Bill confers. Even then, it is only if the Local 
Government is satisfied of thc fitness of the individual officer that the powers 
are granted 'to him. And what, precisely, are .these powers? The highest are 
those granted to :Magistrates of districts and Sessions Judges, officers of about 
13 to 25 years' standing. A District Magistrate can sen:terice a Native of India 
to two years' imprisonment, with fine, 6r, in cases of cumulative sllIltences, 
and on default of payment Of the fine, to four years. This Bill would only 
empower him to sentence a European British subject to a term not exceeding 
three months. A Sessions Judge may sentence a Native of India to death or 
transportation for life. This Bill empowers him to sentence European British 
criminals to only one year. A. Native crillllnal can appeal only to certain 
Courts, and only against sentences of a certain degree of severity. .The Euro
pean criminal by this Bill is allowed the right 6f appeal to either the District 
Court or the High Court at his own option ; and he may exercise that right 
against a sentence of a Magistrate or Sessions Judge, however' smaH-against 
a fine of one rupee, or a single day's ,imprisonment. The European British 
subject is further protected by his race privilege of the writ of habeas corpus, 
and in any case important enough to come before the Sessions- Judge,by trial 
by jury. Nothing can be further from the truth than the statement that 
this Bill disregards the different degrees in which the force of public opinion 
acts as a check upon miscarriages ,of justice in Calcutta and in the rural 
districts. A. Native Magistrate sitting in Calcutta can at present s.entence 
European British subjects to two years' imprisonment, and to a fine, with a 
right of appeal only from sentences .ofa ,certain gra.'W.ty. This ·Bill.confers 
on the same officer, if he is promoted to;be Magistrate.of a. district, the power 
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of sentencing a European British subject to only three months' imprisonment, 
with the privilege of appeal froiD. every sentence, however small. 

I would ask the opponents of the measure whether they seriously believe 
. that these safeguards are not ample for the purposes of justice. If they can 
suggest further safeguards, I feel sure that this Council will impartially listen to 
theiY proposals. I know it is hard for any class of men to part with its special 
privileges. The hardship is sometimes a matter of fact, and sometimes amatter 
of feeling. The class affected always believeS that the hardship is one of fact. 
Wh~ther Europeans or Natives, they plead the same argument of the thin end 
of the wedge, and of the total abolition of their class privileges which the 
change; however small, foretells. This argument was never better set forth 
than by the Hindus on the passing of the Lex Loci Act. They then expressed 
their belief" that the security in person, property and religion, hitherto ensured 
to them, thus undermined in one instance, would be eventually denied to them 
altogether." The forty years which have passed since these words were uttered 
J1.ave abundantly falsified the predictions which they conveyed. Nor have the 
apprehensions of the European community, on the passing of the Black Act in 
1836, been more fully justified. The civil jurisdiction then granted to Native 
Judges seemed to our countrymen to destroy the sole securities which they 
possessed for their capital invested in the rural districts, and to threaten the 

, extinction of Britilih enterprise in Bengal. Europeans would be deterred thence
forth from settling in India, and it was vainly attempted to combat this state
ment by quoting Mr. MID's evidence' before the 90mmittee of the House of 
Commons. The fifty years which have since passed, and the immense develop
ment of British enterprise under the protection of the rural Courts of Bengal, 
now supply an unanswerable refutation of such fears. Even the abolition of -
the Grand Jury in the Presidency-towns in 1865 sufficed to awaken serious 
apprehensions. " On the abolition of Grand Juries," said the circular issued by 
the Landholders' Association, "there would be no protection to gentlemen from 
being accused of crimes of which they were entirely innocent, whenever the 
local Magistrate was supposed to be inclined to believe in such charges, and of 
being put upon their trial whenever a credulous or prejudiced Magistrate would 
be found." A correspondent in the Englishman predicted that, now that the 
Grand Jury was doomed, the right of calling a public meeting through the 
Sheriff "would be the next old institution voted effete." Another begged his 
countrymen to "beware of the doctrinaire dissectors. Cry out in time," he said, 
.. and that lustily, or we may expect the fate of the eviscerated cat, whose 
personal objections to the operation are disregarded in the promotion of experi
mental sCIence." The Public Meeting in Calcutta condemned by a formal 
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resolution " the proposed· abolition of Grand Juries in the Presidency~towns ; 
and on the con:trary was of opinion that the institution should be extended to the 
Courts proposed to be established in the interior of India." One speakerregard
ed the abolition of the Grand Juries as "the thin end of the wedge" • • • 
.. which threatens to bring down and destroy the whole fabric of our constitu
tion". The Englishman newspaper, which has so ably brought to a focus the 
opposition to the Bill now before the Council, quoted with approval, in 1865, 
Sir Eardley Wilmot's protest against" any interference with this 'bulwark of 
the nation.''' My Lord, there have been individual miscarriages of justice since 
the abolition of the Grand Jury, as there were when it still flourished. But ~ 
·feel sure that the English citizens of Calcutta, old enough to remember the 
state of things before 1865, will agree with me that the abolition of the Grand 
Jury has been a boon to the English community of the city, and a source of 
strength to the working of the·whole jury system in the Presidency-towns. 

-I believe that the apprehenSIons now expressed with regard to the present 
measure will, ten years hence, be found to have· been equally groundless. • 
Meanwhile, we ought not to forget that those apprehensions spring from natural 
feelings of alarm in the minds of an important sectiog. of the community. If 

- we can in any way allay those apprehensions, or conciliate those feelings, I think 
we are bound to do so. The honour of this Council, or tbe honour of the 
Government, is not involved in any hard·and-fast resistance on points of detail. 
Or, mther, the honour of the Government is involved in car~ing out a measure 
which must necessarily be painful to an important cfass with the utmost con. 
sideration that it can show to their feelings. But with regard to the principle 
involved, I think the time has come when the Indian Legislature is bound to 
declare .itself. At su,ch a crisis, party spirit must run high. Several months 
will, however, elapse before the Bill can pass into law. During the interval the 
Council will have time to candidly listen to every argument, and to seriously con. 
sider every suggestion. If. in the heat of the discussion, fair arguments give 
plaCe to ungenerous aSpersions, our duty seems equally clear. We must meet 
obloquy with patience, and, assured of the justice of the measure, we must 
wait for time to dispel the apprehensions of our Countrymen at present, as time 
has disproved their apprehensions in the past. 

The Hon'ble Rb! SIVA. PRASAD said :-" My Lord, this is the grandest 
concession to India. I would have called it the coping stone of the liberal 
policy of the Liberal Government of Her Most Gracious Majesty, whose worthy 
representative, the liberality incarnate, 'my Lord, you are; but no one can say 
to what a heiglit the building is destined. to reach during your Excellency'S 
incumbency. So I content myself by simply saying that the measure '!~ be 

s 
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a magnificent addition to the list already long. The distinction of race in the 
Indian Criminal Procedure was one of the remaining mementos of the narrow 
policy of an honourable body of monopolist traders, though it might have suited 
or become a necessity at the time; but now it will be simply incongruous with" 
advanced liberal ideas and the progress of the age. The concession is most 
unexpected and little asked for, and so the most valuable. I cannot conceal 
froIll, your Excellency that the Indian branch of the Aryan race has been the 
most intolerant towards their conquered, and had no distinction between a con
quered and a slave. Up to this time the Sudras, the remnants of the con
quered aborigines. who form the mass of the population. are looked down upon 
by the military, and the then ruling class of Kshatryas, and the sacerdotal Brah
mans, as worse than slaves. The very name DIis, a corruption of Dasyu, means a 
slave or thief. Prohibition to wear the sacred thread has been for the poor Sudras 
a lasting mark of humility and subjection. Manu says, if any Sudra takes into 
his head to speak Sanskrit or to teach that language, • scalding oil 'is to be poured 
into his mouth; nay, • on killing a cat, a weasel, a peacock, a frog, a dog, a lizard, 
and an owl or a crow, a Brahman should expiate himself by the same penance 
which he has to undergo for killing a Sudra '-chapter XII, stanza 132 .. Fur
ther, • having slandered a Brahman, a Kshatriya becomes liable to a fine of 
8,000 kauries (shells) amounting to less than rupee one and a half, but a St1dra 
merits death '-chapter VIII, stanza. 267. Let us see how the Muhammadans 
treated their conquered. They did not regard the HindUs even as men; hence 
to massacre them, to enslave their wives and daull'hters, to plunder their pro~ 
perty, to demolish their temples, to deface the images, to force beef down their 
throats by violence, are the subjects which fill the so·called histories of the 
time. Even so good-natured a writer as Amir Khusro was, alludes to the 
HindUs in such contemptuous terms as • raven-faced.' and • raven-like in 
nature' (Zigh-ru !7/J Zagh Manish). The administration of the civil and 
criminal justice was completely in the hands of the kaZls, and no Hindu could 
possibly aspire to be a kHzi. No'matter whether either or both parties were 
Muhammadans or Hindus, the judgment was invariably pronounced according 
to the Muhammadan law or Shara. The same Amir Khusro relates in his Terikhi 
Alai that ill-ud-din Khilji once sent for a kazl and asked him what was written 
in the Code of Muhammadan law regarding the HindUs. The k8.zi answer
ed'that the • HindUs were' Zimm,is (condemned to pay the Jiz!la tax); if 
asked silver, they ought to pay gold with deep respect and humility; and if the 
collector of taxes were to fling dirt in their faces, they should gladly open their 
mouths wide. God's order is to keep them in subjection, and the Prophet enjoins 
on the Faithful to kill, plunder and imprison them, to make them Mussulmans or 
to put them to the sword, to enslave them, and confiscate their property. Abu 
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Hanifa alone permits the levying of the Jizya, but the remaining successors of 
the prophet have uniformly laid down that the Hindus ought to be made Mus
sulmans, otherwise lose their heads.' The Emperor smiled, and remarked that 
he did not know what the Code might prescribe, but that he had issued an edict 
that ol1'1y so much grain, inilk and other articles' of consumption 88 wouldsuflice 
for a yeaz should be left to Hindus, and that they should in no case be allowed 
to lay by any money. Akbar wa: the only Emperor who raised the Hindus and 
kept down the race distinction 88 low as he could, but that W88 a matter of neces
sity. He had seen how his father was driven out from India. He could not 
reckon on receiving any succour from Central Asia. His only hope for his 
Empire was with the HindUs, and the HindUs well supported him. Now the days 
hlLve come that a Hindu is appointed by your Excellency Chief Justice, or Klizi
ul-Kuzaat, of the metropolis of the Indian Empire. We Hindus do not con
sider the British 88 our conquerors.' We do not only acknowledge the divine right 
of our sovereigns, but find divinity in their person. I will never forget what 
the Pandits of Benares spoke to Sir William Macnaghten. I was then a boy 
reading in the Sanskrit College. Lord Auckland came with Sir William. His 
jamadar, being a Muhammadan, was stopped at, the gate. Sir William asked 
~he Pandits how it W88 that the English were allowed and the Muhammadans not. 
The Pandits quoted Bhagavat Gita that· Rulers are divine.' Leaving 88ide 
the divinity for the present, is it not a fact that'we sought the protection of 
the British? Jagat Seth Mahtabrai, one of the ancestors of the humble speaker, 
W88 one of those three who invited Clive to MurshidaMd and helped him to 
establish tlie British supremacy in Bengal at the sacrifice of his own life. The 
idea of any restoration of a Kshatriyan Empire is as far from the bosom of tit 

Hindu, as the idea of restoration of the Roman Empire in the family of Romu. 
Ius, driving out all the' barbarian' races across the Danube, is from the bosom 
of an Italian. , Taimuri dynasty was gone; the choice lay between the bloody 
Muhammadans from the North-West, like Nadir Shah, who massacred Delhi, or 
Ahmad Shah Abdali, who massacred Mathura, and the freebooter Pindari 
Mahrattas. India threw h~rself under the protection of the British like a sheep 
running from a tiger and a wolf to her shepherd. We look to our Sovereign 
Kaisar-i-Hind, not only 88 Divine ruler, but 88 our 'own mother. We take her 
as our own, and I leave it to the generous Christian feelings of the British 
nation whether we are still to be treated as a conquered and subjugated race. 
The Indian Daily NewB says very sensibly that 'we shall rise above claSs 
questions and race questions, and confess" even if it be with sOIJ?e naturl!-l re
luctance, that the change in the law which is now proposed is practically inevit~ 
able, Besides, we have to consider whether determined and narrow adhesion 
to exclusive privileges is not the most dangerous policy the European commu~ 
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nity could adopt. For the sake of England in India, and in order to further 
strengthen and cement the union between the two countries, is it not necessary 
that Englishmen should give the highest proof in their power of tbe thorough
ness with which they adopt India, and take upon them the defence and advance
ment of her interests P' , The Statesman takes the same just and impartial view 
of tbe question. Though there is no doubt t4at a very strong feeling, whether 
right 'or wrong, but almost universal, exists against the Bill in the European 
quarters, as a gentleman was just the other day saying, wherever he went he 
was asked 'Have you seen that infernal Bill.' They take it as certain that 
all their countrymen who have to appear before a Native Magistrate will be sent 
to jail, and the ~eason they assign for it is the ' widening,' as they are pleased 
to think, of the breach between the Natives and Europeans. Some say that 
there is neither newspaper nor High Court with astute barristers in the 
Mufassal; but I do not know if there is any place in India now beyond the pale 
of the .newspaper influence, or where barristers cannot go; the wire has brought 
the High Court within an easy reach of everybody. As for a Native's sending 
a European or his wife to jail, there is no fear of that. ,If there is any fear, 
the fear is for his unjust acquittal. Mr. Duthoit, the Judicial Commis
sioner of Oudh, who is no mean judge of Native character, truly says: 'I do 
not mean that they (Natives) would be likely, as a rule, to press hardly upon 
Europeans; I think, on the contrary~ that they would, as a rule, unduly favour 
the Europeans.' 'foe to the Native who has a European before him to judge I 
His position will be most unenviable, and fool he must be if ever he takes into 
his head not to ask for transfer of the case to some other tribunal or not to 
acquit the culprit totally. So, whatever the Europeans may have to say 
against the Bill, they cannot show any good cause for its condemnation, 
except the domineering race pride, or, as Mr. W. B. Jones says, the • un
reasonable class prejudice,' which cannot brook any idea of equality; 
but is such a pride to be encouraged P Does it not widen the gulf which we are 
trying to bridge over P Will it not keep the wound fresh which we want to 
heal up P The Government is bound to exonerate the integrity of Her Imperial 
Majesty's Proclamation of 1858. It is true that the Natives will not gain much 
by this concession. At the same time, it is also true that not the least harm 
will be done to the Europeans. It 'may do, I am afraid, some harm to the 
Natives. This new power may stand, to a certain extent, as a bar in the way of 
their promotion to a District Magistracy or a Sessions Judgeship; nay, some 
alarmists see a greater harm looming at a distance; they argue in this way, 
that, if the Government has broken the acknowledged privilege or personal law 
of their own countrymen, the Britons, like a straw, how can they be expected 
to maintain very long our own privileges and personallaw8, which, though dear 
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to us, but often approach absurdity in the eyes of the advanced civilisation. 
Simply an incongruity will be removed. Our European brethren ought to have 
a little faith upon their European Governors, and to be sure that these Gover. 
nore will never appoint anyone Justice of the Peace unless they know him to 
be the 1ittest man before whom, if occasion arises, a European can stand to be 
judged. Rear what Sir .Alfred Ly'&ll says :-

", No European officer is appointed to he a Justice of the Peace or Magistrate of a district 
or Sessions Jndge, nntil he has been fonnd to be, by experience and cbaracter, 6tted to exercise 
the powers alld perform the duties which are attached to tqetle offices. Dnring the period that 
ordinarily elapses befol'e"any officer can attain to the position of Magistrate of a district or 
Judge, or is appointed to be Justice of the Peace, ample opportunities are afforded of forming an 
opinion as to his qualifications for the offices in qnestion; and he is not appointed to them if 
he has shown. himself to be un6t t~ perform the duties and exercise the powers belonging to 
them. The interests of the European Bcitish subjects and of the administration would be 
sufficiently provided for, if the general restriction, nnder which no one who "is not himself an 
-European British snbject has jurisdictio~ over an European British subject, being removed, 
power be left with the Local Government to appoint Justices of the Peace those Native members 
of the Covenanted Ciril Service who have proved their fitness to exercise the jnrisdiction. The 
Local Government would then apply the test of personal fitness to each particular case for 
Native as well as for European members of the Covenanted Civil Service.' " 

... The worth of the argument or analogy brought forward by my hon'ble 
eolleague, the learned Dr. Hunter, that, if so many privileges of the Natives have 
been destroyed, why not this privilege of the Britons also is . to follow suit, I 
leave to your Excellency J;o judge. However, I do not know if the Britons also 
burnt their widows like the HindUs, or killed their infant daughters like them. 

"Now, so far, whatever I have said, I have said as a representative of the 
Native community at large, and have echoed India's voice; but, if your Excel. 
lency all~w me to express my own individual opinion, may I ask whether this 
feeling. right or wrong. is to be totally derided and set at nought P I would 
rather join with the Commissio~er of Coorg in saying that' the Iirovisions of the 
present law on criminal procedure, which limit jurisdiction to try, for criminal 
offences, European British subjects to persons who are themselves European 
British subjects, are wise, and should, for political reaso~. be maintained.' I 
would rather agree with the Hon'ble D. F. Carmichael in saying that' after all, 
there is such a thing as privilege; this one is highly valued by those who 
possess it, and certainly does no harm to the Native population; while its sur· 
render would, in my opinion, cause great exasperation.' I .would rather coin· 
eide with the Hon'ble W. Hudleston in saying 'that the proposed extension of 
jurisdiction would be impolitic, and is not expedient; I am con1ident it would 

T 
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raise an outcry that would aggravate race friction far more than the removal of 
the already existing disability attaching to a small number of officials would 
allay it.' I would rather side with the Right Hon'ble the Governor of Madras, 
on whom, if my memory does not fail me, almost the whole brunt of all the 
Parliamentary debate fell when he was Under Secretary for India under His 
Grace the Duke of Argyll, when he says suc~ weighty words as' it is perhaps 
a pity that a question was raised just now which affects so few people.' There 
is much truth in Sir James Stephen's remark that 'in countries situated' as 
most European countries are, it is no doubt desirable that there should be no 
personal laws ; but in India, it is ~therwise. Personal, as opposed to territorial, 
laws prevail here on all sorts of subjects, and their maintenance is claimed with 
the utmost pertinacity by those who are subject to them. The Muhammadan 
has his personal law, the Hindu h~s his personal law. Women who, according to 
the custom of the country, ought not to appear in Court are excused from 
appearing in Court; Natives of rank and influence enjoy, in many cases, 'privi
leges which stand on precisely the same principle; and are English people to be 
told that, whilst it is their duty to respect all these laws scrupulously, they are 
to claim nothing for themselves P That whilst the English Courts are to respect, 
and ev:en to enforce, a variety of laws which are thoroughly repugnant to all the 
strongest convictions of Englishmen, Englishmen who settle in this country are 
to surrender privileges to which, rightly or otherwise, they attach the highest 
possible importance P I can see no ground or reason for such a contention. I 
think there is no country in the world, and no race of men in the world, "from 
whom a claim of absolute identity of law for persons of all races and all habits 
comes with so bad a grace as from the Natives of this country, 1illed as it is with 
every distinction which race, caste and religion can create,' and passionately 
tenacious as are its inhabitants of such distinction.' I would rather allow the 
incongruity to remain untouched, at least for the present, as greater incongrui-' 
ties remain. For instance, a rich Babu's European coachman can keep as many 
arms as he likes unchallenged; but the Blibu Sahib, or, if he is so fortunate as 
being dubbed with some title, his son and brother, have to go every year to the 
Magistrate's Court for the renewal of the license with his menial servants, and 
suffer all the indignities and annoyances inseparable from such a procedure. My 
countrymen (advanced and anglicised) will call me a traitor to my country. 
The Native newspapers will vilify me; but ifthe Hon'blethe Law Member is not 
afraid of the British lion, wagging his tail and roaring, why am I to care for 
the bellowings of a few Indian sheep? However, for the present I only 
desire the Select' Committee, when formed, to take both sides of the question 
into their serious consideration. It is possible that the Select Committee may 
add some more sugar to the pill. The Committee may tbink fit to strike off 
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section 2 altogether, or go further, and, striking off clauses (0) and (d) in sec
tion 1, change C invested with the powers of a Magistrate of the first class' for 
• District Magistrates or Cazitonment Magistrates or Sessions Judges or equal to 
them in rank as Deputy. Commissioners in Non-Regulation Provinces.' I 
reserve my vote in favour 0; against the :Bin till it comes to that stage. This 
moment my head, under th~. dictates of prudence, is in its favour; but my 
beart-a true heart of a true Native, labouring under a sense of deep obligation 
and sincere respect to the British nation for all the good it has done to my dear 
country-is against it. 

"Ignorant people-I mean ignorant of facts, though otherwise well educat
ed-may charge me with flattery; but a life's e:qJerience cannot be forgotten. 
How much I value the goodwill of the European British subjects; how much I 
appreciate their services to ~he country, and how far I look.to them for the 
protection of our life and prope).'ty and the advancement of our welfare, the 
mention ·of one single inci~ent, I think, will amply suffice. It was, if my • 
memory does not fail me, the evening of the 4th June, 1857, when the alarm gun 
had been fired, all the non-combatant Europeans with their families'had assem
bled in the mint at Benares. A few European gunners were blowing up on 
the parade sotna Native regiments of infantry and cavalry for refusing to lay 
down arms and mutinying. The time was critical. I was with the Governor 
General's Agent, Mr. Henry Carr Tucker, at the Mint. The runaway muti
neers, many wounded and many with arms, were passillg by the gate of the 
Mint towards the Duma Bridge. Not more than a dozen or two ,of the Euro
pean soldiers were protecting t):te gate, pointing their guns towards the road. 
T4.e hope i)f all of us was centred in them. Benares has a population of some 
two hundred thousand souls, but they all were utterly useless at the moment. 
The shops and houses were all closed, and the streets deserted. We were not so 
much afraid of the mutineers for our lives as of the city ruffians. The Euro
pean soldiers were daily passing up the country· by bullock-train, in batches, to 
join General Havelock's army. These few soldiers were detained from the 
preceding day's batch. That day's batch had not arrived. With what anxiety 
we were expecti~g it I have no words to describe; every moment was precious, 
We would have offered each soldier's weight in silver had they been procurable. 
Mr, Tucker thought that they might have been waylaid by the mutineers and 
wished me to ride down to Rajghlit to look, after them. How happy I felt 
when I saw there the bullock-carts full of European soldiers just arriving, I 
have again no words to describe. This handful of Europeans saved Benares. ' 
Such incidents can be multiplied by scores and hundreds. But I do not feel 
myself justified in further encroaching on your Excellency's valuable time." 
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The Hon'ble SIR STEUART BAYLEY said :-" The motion before the Coun
cil is not one which, under ordinary circumstances, would require any expres
sion of opinion from me ; but, owing to t~e course the discussion has taken, and 
to the direct personal appeal that has been made to me, I feel bound to express 
my own views on the subject. .And, first, I think it is due to our colleague, Mr. 
llbert, that it should not be supposed that he is ~he prime mover and originator of 
the Bill." Those who have read the papers of the case must be aware that the Bill 
had its origin in a suggestion made in March last by the Government of Bengal, 
when Sir .A. Eden was at the head of the Local Government. That suggestion 
was circulated in the ordinary way for the opinion of other Local Governments, 
and on finding that there was a general agreement among them as to the expedi
ency of legislation, and that in this opinion the Secretary of State concurred, the 
duty of framing and introducing the Bill devolved, as a matter of official routine, 
on my hon'ble friend. I make these remarks, because much of the odium with 
which he has been: assailed seems to be based on the supposition that the Bill is 

• in its main principle the outcome of his own reforming zeal, whereas, whatever 
be the merits or demerits of that principle, the responsibility should in justice 
be far more widely distributed. 

• 
" .After the clear statement of the legal aspects of the case which we have 

heard from the member in charge of the Bill, I need not go over the same 
ground; but I may s.ay that the aspect in which I have all along regarded the 
Bill is, that its main and important object, its substantive principle in fact, is 
to allow Native Civilians who may rise to be "Sessions Judges"or District Magis
trates to exercise the powers which. the law vests in District Judges and District 
Magistrates as such, and that they should not be disqualified from exercising 
those powers on the score of birth-place or nationality. The other or permis
sive provisions in regard to .Assistant Commissioners and Magistrates of the first 
class I understand to be an adjunct to the main principle of the. Bill, a fringe or 
margin as it were, and intended only to meet special cases, which the Local Gov
ernment might otherwise be at a loss to provide for without serious inconvenience ; 
and from this point of view the measure seems to" me to be just and reasonable. 
Given the education which has enabled fJ. Native to succeed in entering the Civil 
Service is not the fact of his having served with sufficient credit to be appointed 
to a District Magistracy or Sessions Judgeship,-a. grade, be itremembered, tbat 
he cannot even temporarily reach till after an apprenticeship of some eleven or 

. twelve years, and permanently not in less than eighteen years,-is not this as 
good a guarantee as can reasonably be desired of that man's fitne~s, honesty 
and practical ability P and in that phrase I include, not merely natural ability, 
but the assimilation, by practice and study, of the full legal and juridical ideas 
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which guide, our Courts. I think we have here all the guarantee that can 
reasonably be expected that the principles of our law will be properly applied, 
and tins is all we have a right to demand. It seems to me that the exercise of 
these powers is the necessary corollary of the admission of Natives to the Civil 
Service. Practically, I hold that, when Government committed itself to the 
one step, it committed itself i;p the other; the question was only one of time, 
and the present Bill gives expression to that principle with as little alteration 
of existing arrangements, and with as careful a regard to the safety of the im
portant interests concerned, as any Bill framed with this object could have 
attained., Before it can pass, however, the Bill will have to be criticised in ordi
nary cow'Se by the Local Governments (to whom only the preliminary principle 
of the Bill was referred in the first instance), and its working can be carefully 
examined and discussed, and the opinions of the Local Governments and their 
officers, as well as of others, will be fully weighed and considered before any 
action is taken. N ow, there are two aspects from which the" Bill is assailed. 
One is that Native gentlemen; no matter what their qualification, must be. 
taught to remember that they are of a subject race, and, as such, unfit to try 
any members of the dominant race. On this argument I am unwilling to 
dwell. It has been developed into what our American cousins call • spread
eagleism.' I have absolutely no sympathy with it, and the frequent recourse 
to such an argument is not creditable to our national character. But there is 
another aspect to the case of the opposition which I think d~erves most attentive 
consideration; and this is the real danger in which the isolated European, living 
in the l:1ufassal, runs from having false cases trumped up against him. It is 
right that I should state publicly that this danger is a very real and very seri
ous one I for, probably, no member of this Council has had the same experience 
as I have of the lives led by planters in the Mufassal. My own experience has 
given me a strong feeling on this matter, and anyone who knows the extreme 
bitterness with which disputes about land are fought out in the Mufassa1, and 
the unscrupulous methods to which recourse is had in conducting these dis
putes before the Court,-methods to which a planter cannot have recourse,-will' 
understand how precarious his position may become, and how essential to him 
it is that the law should be well and wisely administered. So far, then, as the 
argument against the Bill is based ona fear that these dangers are perceptibly 
increased, and that under the new Bill the law will be less well and less wisely 
administered than at present, I consider the objections deserve a most careful 
examination. As I have already said, my own opinion is that, in respect to 
Native Civilians who have reached the position of District Judge or District 
Magistrate, we have the best 'possible guarantee of their qualifications, and the 
other provisions of the Bill do not take efi'ectproprio f)igQt;.e, but merely-give 
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Local Governments the power of selection in special cases. But I imagine 
tha~ what has really excited the feelings of the European popUlation in this 
matter is, not so much the actual extension of power contemplated in this Dill, 
but the apprehension that it is only a stepping-stone to· a -larger measure which 
would really do what many speakers and writcrs seem to think this Bill will do, 
namely, place all Europeans quoad jurisdiction. exactly in the same Fosition as 
Native"s of the country. The actual scope of this Bill has been clearly explain. 
ed by Mr. Ilbert, and, so far from its being a stepping-stone to a larger measure, 
I can certainly say for myself, and, I believe, for the Government of India at 
large, not only that there is no such intention, but that the proposal itself 
would be regarde·d as dangerous and uncalled-for. No, so far as we are con
cerned, what Mr. Ilbert said on the score of the finality of this Bill is, I know, 
·strictly correct, and I hope that there may be no further misapprehension on 
this point. . 

i, And now I have a few words to say in regard to the agitation which has 
sprung up in opposition .to this measure. I confess that I failed to foresee 
either the extent or,the depth of feeling which the measure has aroused among 
the European population; and it is only fair to add that I think the Viceroy 
had a clear right to expect from the Local Governments, or, in regard to Ben
gal, from myself, a more decided warning than he received of the spirit which 
the proposal would arouse. I cannot, looking at the evil effects which have 
ensued, and must en~ue, from the agitation going on, but deeply regret that I 
failed to gauge accurately the feelings of the great body of my countrymen, 
and of even my many personal friends among the planting community. I con
fess I had hoped that twenty-five years had really done something to opliterate 
the feeling of race antagonism, of bitterness and hatred, which was familiar to 
us a quarter of a century ago. It seems that I was in error, and I deplore, as 
we all must deplore, the palpable evidence that I was mistaken. Nor am I pre
pared to say, in response to the challcnge of my hon'ble friend Mr. Evans, that 
he has in any way exaggerated the depth and earnestness of the fceling which 
this Bill has evoked, or the probability of its continued ill effects. It is one thing, 
however, to oppose this measure on the ground that it threatens rights dear to 
Europeans; and that it jeopardises the liberty and property of the European 
community in the Mufassal. I believe the fear to be ill-founded, but at least 
the objections on this score deserve to be anxiously considered and to be treated 
with all respect. But when the ground is changed, and rhetorical appeals are 
made to race hatred; when bitterness and vituperation directed against the 
whole body of Native officials take the place of calm reasoning, then I say 
that those who employ these weapons incur a very serious responsibility. It is 
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by the u~e of these weapons that the old sore is re-opened and embittered, and, 
that the healing influences of the past quarter of a century are, nullified and 
destroyed in an hour. I ,have expressed my own regret that I did not foresee 
that this would take, place, and I look forward with still deeper regret to the 
continuance of a state of things which by.action and re-action must continue 
t~ keep the sore open. I wish it were in any way possible for the Government 
directly, and at once, to close the question one way or the other; but it is; not 
easy to see how this can be done without incurring still more serious evils; and 
I can only hope that, so long as the question must remain open, it will be dis. 
cussed candidly and fairly, without threats and without vituperation, with as 
little appeal as possible to the passions of race hatred and race contempt, and 
with the' moderation which persons who really have reason on their side 
generally find to be the most successful weapon in their armoury. To such 
arguments tM Government ~ give full and ~ consideration." 

Lieuteuant-General the Hon'ble T. F. WILSON said :-"My Lord, with 
regard to the measure which is now before tbis Council, I occupy a position 
totally different from that of every other member of your Excellency'S Govern
ment, inasmuch as I have alone, from the commencement of its consideration, 
been compelled by my convictions to take the very unusual course of opposing 
those with whom I have the honour to be 8,ssociated. It will be within the 
recollection of your Excellency that I availed myself of the first opportunity 
I could of recording my dissent from the views of the othe~ members of the 
Government. And on a' later occasion, when the matter came under the 
discussion of the Government, I entered at some length into an explanation of 
the views which I entertained, and, with your Excellency's' permission, my 
dissent from tl1e recommendations made to the Secretary of State was duly 
recorded. 

"It is not necessary for my immediate purpose that I should enter Upon 
this occasion into any detailed explanation as to why I hold the opinion I do; 
it will sufliQll for the object I have in view, that I should honestly and frankly 
declare that the opinion which I held more than six months ago I maintain as 
strongly to-day. I am opposed to the measure that has been brought forward 
by the Government. But whilst sympathising with those who are anxious that 
this measure should not become law, and thus bring about the changes which 
the Bill will produce,-whilst sympathisin~ with them, still I must, in the 
strongest manner I can, condemn the violent language which has been used 
towards the Government. I desire further to condemn, in the strongest terms 
I can command, the malicious and sCandalous personal. attacks which have 
been made upon my hon'ble colleagues, and more especially upon yoUr 'Ex. 
cellency the Viceroy, in your great and high position as ,the representative,of 
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the Queen in India. Sympathising as I do with the opponents of the measure 
and anxious as I am that the Bill should not become law, I must say that I hold 
in contempt many of the measures which h'ne been resorted to in order to 
increase outside agitation. My Lord, there is no member of your Excellency's 
Government, there is-not a person who is sitting round this table, who is more 
anxious and desirous than I am to receive outside criticism, for I think that, in 
these days of eniightenment and with the spread of education, the more the 
Government court publicity with regard to their intentions to alter the laws of 
the country, the better for the Government, and the better for those it governs; 
and when that criticism comes to us from a largely increasing population of 
Englishmen residing in the Presidency-towns, and others far away in remote 

- districts of the country in pursuit of their several avocations, distinct, separate 
and independent of the Government,-I say, when such criticism and advice 
is presented to us through the medium of a temperate and discriminating 
Press,-it is indeed valuable, as making known to those who are entrusted with 
the government of the country, the wishes, the hopes, the fears, and all the 
general requirements of those who are committed to our charge; and it does 
something even more than this, 'for it, in some small degree, relieves those who 
a,re entrusted with high office of some of the heavy responsibilities which are 
inseparable from such position. 

"The Govern~ent has been urged to-day, by several hon'ble members who 
have spoken, to withdraw this Bill. Now, I have consider~ble experience of 
the Government of India, for it has been my privilege to serve under eleven 
Viceroys and Governors General, and I have seen other cases, during that long 

. period, when the Government have .stood very much in the lame position 
towards the British public of India as they stand to-day; but never have I seen 
such violence and unnecessary agitation as has been imported into the discus. 
sions on this meailure; and I desire to say that, anxious as I am, in what I 
believe to be the interests of this vast country, that the proposed measurE! 
should not 'become law, still I am bound to add that, in my opinion, no Gov
ernment ought to yield to the violence and hysterical excitement which now 
rages around us. In the presence of this it seems to me that there is but one 
course which Government can safely adopt, and that is to ascertain further 
the views and opinions of many more of the officials who are spread over the 
country. The time which this will occupy, will permit of passion cooling down, 
and we shall then be able to ascertain to a greater extent than we have already 
done the opinions of the various classes on the question now under. considera. 
tion. These measures will enable those who like to change their opini~ to dQ 
.0, if further information should tend to that end. 
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.. My Lord, there is another feature in conne:ltion with' this great contro. 
versy which has given me, indfvidually, great pa.in; because, if i am anything 
at all, I 3m a soldier in" every feeling and idea j and those feelings have been 
wounded by the miserable and pernicious advice which I have seen tendered by, 
some irresponsible persons to the volunteers in India. It is known to your 
Lordship, and it is known to m~ hon'ble colleagues, that, as the head ~f the 
Military Department, I take a keen interest in the volunteers in India. But, 
apart from the official position I hold, it would be strange, indeed, if I were 
not a friend of the volunteers in this country. During by far the, most 
eventful period of my life, I was closely associated with a body of volim. 
teers, who took a prominent part in one of the most protracted and deadly 
'struggles. which has taken place during the past century, and they materially 
lielped to write one of the most brilliant pages in our Indian military history. 
For these reasons I am, indeed, pained to read of the unpatriotic course whic~ 
has been recommended to the -volunteers. Can any volunteer in his senses 
suppose that his resi~tion, or that of any number of his comrades, will have • 
any influence on this Council? No. This Council will do as it has ever 
done. It will act fearlessly; it will ascertain all the facts of the case; it will seek 
f.urther information, and it will decide as it thinks best for the interests of those 
who are committed to its care. But it has been said that the recommllndation has 
been made with a view, not so much to embarrass or intimidate this Government, 
as to show to the House of P/U"liament in England the n!lcessity of reversing 
herllRf'ter any decision in favoUr of the measure which may be arrived at by the 
Indian Government. Now, if there is one thing. which would rivet fast the 
whole thing, it would be procedure such as this. I cannot conceive anything 
more wild. But, my Lord, I hope that time will bring reflection, and that 
calmer, wiser and more~patriotic counsels will prevail. I hope that the' 
volunteers of India, mindful of those responsibilities which they have volun. 
tarily taken upon themselves, will remain, as heretofore,' faithful citizen 
soldiers of the Queen Empress of India. 

"In conclusion, I will only say that, as regards the measure which is 
now under consideration, I maintain, ,as I have always maintained, distinct 
opposition to it; and, believing it to be impolitic, I hope it will not become law. 
To this -extent I sympathise-l repeat, I sympathise-with those ·who hold 

. similar views. Beyond this I cannot go, for I desire to separate myself 
from the unnecessary violimce and agitation' that has taken place outside this 
Council chamber." . 

The Hon'ble MR. GIDBS said :-" My Lord, it must be remembered that 
we are not now discussing or defending the principle of the Bill. That will 

, form the subject of a future debate; but as member in charge of the Home 
w 



212 ORIMINAL PROOElJURE OOlJE, 1882, AMENlJMTJ1N'I'. 

Department, and, therefore, intimately connected with the general administra
tion of justice in the Empire, it has been considered right for me to offer some 
explanation regarding the introduction of this measure, specially as it has, 
simple though it be, raised a perfect ~mpest among the European community. 

" In so doing, I fear I may repeat som.e of the arguments used by those 
who hAve preceded me, but this I cannot help: nor do I think ·in such ari 
important matter itis to be regretted. 

"First, I think some explanation is required to show why the Government 
has remained silent up till now. The rules of this Council have been, as is 
well known to the members, recently amended with the object of giving great
er publicity to measures. When leave for this Bill to be introduced was asked 
for, as the new rule.q were not in force, it could not be published, and, in con
sequence, the only way the Government could inform the public of its purport 
was by sending it by administrative order to the public newspapers. It has 

"not yet been published in the Gazette, as my hon'ble and learned colleague's 
motion to.day shows; and, until this is done, no opinions of Local Governments 
and Administrations can be called for on it. Now, in accordance with the usual 
custom, such will be called for, and, when submitted, be laid before the Select 
Committee on the Bill. I t is only, therefore, to.day that we have had the 
opportunity of saying anything about the matter .. The opinions already pub
lished were invited, not on the Bill, but on a proposal submitted by the Govern
ment of Bengal, and which, as usual in such cases, was forwarded to the other 
Local Governments and Administrations for opinion, on receipt of which, as 
they were nearly unanimous in favour of the Bengal proposal, concurring as 
they did in the opinion so clearly given by Sir Ashley Eden in submitting his 
proposal to the Government of India (Bengal letter.1411 T. of 30th March, 
1882, paragraph 4), the Bill was drafted,and leave to introduce it applied for. 

"We have been accused of not consulting the present Lieutenant-Govern. 
or of Bengal. The fact is, the measure, as it came from Sir Ashley Eden, was 
couched in the usual terms, and was taken as the opinion of the Government 
of Bengal, and, as such, was, according to cUstom, sent to the other Local 
Governments and Administrations for an expression of their views . 

. "The measure in itself is required for· the furtherance of justice and the 
convenience of all parties. That sooner or later such a change would have to 
be made hat! long been foreseen, and I venture to think that the time has now 
come when, certainly as far as Sessions Judges and Magistrates of the district 
are concerned, the alteration is called for to meet the actual requirements of 
one part of the Empire, as well as the contemplated future re'luirements of 
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other parts. I will explain how this is so; At Karwar, in the Bombay Presi
dency, there is now a Sessions Judge, Mr. Ta"aore, who was the first successful 
Native candidate for the Covenanted Civil Service, of which he h8.!l now for 
eighteen years been a member, and for some eight or more years he has exer~ 
cised, wIth credit to himself, the duties of District Judge and Sessions Judge. 

"Then, in the Bengal Presftlency, there are four gentlemen of .the 
Covenanted Civil Service rapidly approaching their promotion to be District 
Magistrates or SessiOlls Judges, one of whom, Mr. Dutt, was gazetted in 
Wednesday's Gazette as promoted to the former grade. . 

" I have not obtained information as to the other divisions of the Empire, 
but I have, I consider, shown from the above that the time has come when a 
change should be made to render present and impending ·incumbents fitted for 
the full duties of their appointments; and the requirement is one of increasing 
importance, as year by year Native members of the Covenanted Civil Seryice 
will arrive at, or come nearer and nearer to, the appointments of Sessions Judge 
and District Magistrate. As regards the Natives themselves, it is a measure of 
simple justice, in so far that the policy which was laid down by the wisdom of 

. Parliament a quarter of a century ago admitted Natives to the Covenanted 
Civil Service, and by so doing not only intended, but clearly made it manifest, 
that they should have'therein the same powers as their European confreres, 
which they will not have unless the law is amended. Surely" then, we cannot 
now, in the year 1883, be said to be pushing on a new measure.' with indecent 
haste simply to please the Natives of the country.' The entire general ques
tion is not· now before us, but it has been one of long standing, from the time 
of Lord MaCaulay to the present. In 1872 the latest step was taken. It is 
called' a compromise,' not, so. far as I can learn, a compromise between Natives 
and Europeans, but between the members of the then Government or, perhaps, 
of the Select Committee on the Bill j but even this showed that some change in 
the present direction was then felt to be required; and I remember, with reference 
to this, when a Judge of Her Majesty's High Court at Bombay in 1870, I minuted 
in favour of such a change as is now proposed, basing my opinion mainly on the 
inconvenience of the law as it then stood. At that time there was no Native 
Civilian actually in a position to require such powers, whereas now the case is 
the reverse. Two officers actually require them, while others will do so very 
shortly j and surely any unbiased person would admit that the time has arisen 
for going beyond the' compromise' of 1872. -

"Let me explain more fully what I mean by the 'inconvenience' argu
m.ent. Take Karwar for example, whe.re Mr. Tagore is Sessions Judge, in the 
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neighbourhood of. ~hich large railway-works are about being commenced. If a 
European commits a· crime which requires more puniShment than the District 
Magistrate can award, and which is three months'imprisonment and fine of 
Rs. 1,000, he must be committed to the Sessions Court, whose powers exten~ 
to one year's imprisollment and fine; but the Sesllions Judge there could not 
try him, and an application would have to be made to the High Court to order 
his tlOmmitment elsewhere. He could thus be sent to Belgaum or Dharwar, for 
example, each about 80 to 100 miles distant; this would be a troublesome journey 
at any time; but, for some months of the year, one generally dangerous to the 
health of all parties, Europeans especially. Surely this would be a matter of 
great inconvemence, not to say danger, expense and delay to all concerned • 

.. In the case of the District M.agistracy, present arrangements also must 
cause great inconvenience. They are to some extent subversive of discipline by 
putting a junior officer by reason of his birth only, for one particular purpose,. 
over the head of his superior in all other matters. No gentleman can arrive 
at the high position of Magistrate of the district under 10 to 12 years' service; 
and, considering that he would not even then be appointed to that post unless 
the Government thought him fitted for it (I have known European members 
of the Civil Service whom Government declined to place in such a position),
siLrely, I say, under these circumstances, the measure we propose is so far 
merely the natural and logical result of the policy which has been laid down 
for more than 25 'Years since Natives of India were first admitted into the 
Covenanted Civil Service of the State . 

.. From the extraordinary excitement which has been raised, a stranger 
would be led to suppose that the i:najority of the Europeans in India were con
stantly befor~ the Criminal Courts in serious and intricate 'cases, whereas, so far 
as my own experience goes, there are very few cases in which Europeans come 
before them, and those of a simple nature-petty thefts or assaults. 

" .All cases in which one year's imprisonment does not suffice must now go 
to the High Court of the Province, and this Bill makes no alteration in this law. 
I fail, therefore, to find any reason why objection should be made, or why a 
'European British subject " should not be tried by an officer who can now try 
any other European, be he French, German, Italian or otherwise, not to men
tion those Englishmen who are not what is technically called I European Brit
ish SUbjects,' or an, American, who might be placed before him. 

"I do not now stop to consider separately the Native members of the Civil 
Service appointe!! under 33 Victoria, for, while I have some doubts whether 
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they constitute 11 separate body, they are, when once admitted into the Service 
at the end of their term of probation, for all administrative purposes, members 
of the Covenanted Civil Service of India, equally with those who' are appointed 

,from home. I will, therefore; now proceed to consider the three classes of first 
class Magistrates on whom it is proposed that· Government should confer. the 
powers of a Justice of the Peace rhen necessary. These are-

"(a) Members of the Covenanted Civil Service; 

"(b) Assistant Commissioners in Non-Regulation' Provinces j or 

"(Il) Cantonment Magistrates . 

.. The proposed measure being intended to contain the entire law regarding 
the tpial of Europeans in the Mufassal, as regards the powers to be given to the 
local officers, the Bill makes no difference between Europeans and Natives, just 
as ~t makes no distinction when it confers, by the previous section, Justice of 
the Peace powers 'e:c-ojJicio' on all Sessions Judges and District Magistrates. • 
It, therefore, only differs from the present law by permitting Government to 
confer the powers of a Justice of the Peace on Native members of the classes I 
have named. As this power is only permissive, we are again thrown back on 
the questions of convenience. and fitness to exercise the powers, and these must 
be left to the Lo981 Governments to decide. 

"Now, I will give 'an instance in point :-Take Callcut 'or any other large 
seaport on the coasts of India not being a Presidency-town. Unless Govern
ment have the power of appointing a Civilian of less stanc;ling than a Magistrate 
of the district to hear such cases, a captain who had 11 complaint to make 
against any of his crew might have to go some 60 miles for justice, leaving his 
ship lying in the roadstead in charge of a junior officer and a weakened crew, 
although there might be a Native Civilian on the spot as able and as capable of 
dealing with European crews and captains a~ is Mr. Dossabhoy Framjee in 
Bombay. Surely this is a case of inconvenience demanding a remedy. 

" As regards Assistant Commissioners in N on-Re~ation Provinces, the 
special provision is merely intended to be used to prevent .inconvenience to the 
parties, and will probably be seldom resorted to; while, as regards Cantonment 
Magistrates, they are, as a rule, European Military officers, and are merely 
included here to complete the law as to Justices of the Peace in the Mufassal. 

"Having thus, I trust, shown that there are causes of an administrative 
character which call for the change in the 'law, I may, my Lord, express my 
inability, perhaps from being of a somewhat unsentimental disposition, and 

x 
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preferring as a rule to be guided by common sense, to understand why all this 
commotion should have arisen about this measure-a measure which, even if 
the Bill becam:e law to-morrow, and if the Local Governments were at once to 
confer on every Native gentleman of the classes mentioned in it the powcr of a 
Justice of the Peace-a course not at all probable,-would add but a very small ' 
number to the list of those who could try Europeans for petty offences in the 
Mufassal. From a return I called for, I fin'd the entire number in the whole 
of India would be-about twenty, while in Bengal alone there would be but nine, 
and all these members of the Civil Service, 

"Much less can I understand why your Lordsbip should be looked upon 
as the leader of 'an anomalous, unconstitutional and illegal confiscation of the 
chartered rights and privileges of Englishmen,' or why my hon'ble and learned 
colleague, on whom the wrath of the European public seems to have fallen with 
redoubled violence, so much so that it was even suggested that' he was not a 
worthy representative of the alumni of the two great English Universities, 

• should be the victim of so much abuse, as if he alone, _ under your Lordship's 
guidance, were the sole author of the proposal, and his colleagues, including 
myself, were no parties to the discussion which led to it. 

" Neither can I understand why the European gentry of the City of Cal. 
cutta, who have for years beEm subject to the Court of a Native Magistrate who 
can pass on them heaviflr sentences than, should this Bill become law, could be 
passed by any Sessi~ns Judge, much less a Magistrate, in the Mufassal, should 
now rise to prevent their neighbours on the opposite side of the Circular Road 
or other parts of the Mufassal from being placed, not on a par with them, but 
from being saved from some of the inconveniences and trouble and expense I 
have above alluded to. 

" I am not sure that the great bulk of the European and Eurasian popula
tion of Bengal, who are .most interested in this matter, know the meaning of 
the term' European British subject.' It is a mere legal creat.ion of the Indian 
priminal Procedure Code; colour has nothing to do with it; a perfectly white 
person may not come within its definition, while a decidedly dark one may. 
It simply means that the person was 'either himself born in England, or that 
his father or grandfather, from whom he may be legitimately descended, was 
so born; but it goes no further. If the family has been settled for four genera
tions in India, although father, grandfather and great-grandfather may have 
married European ladies, the representative of the fourth generation ceases to 
be a • European British subject' within the meaning of the Procedure Code, 
'and is amenable to all Criminal Courts presided over by Natives or Europeans, 
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as .the case may be, exacUy as anyone of his ';Native fellow-subjects, or 
any European of another nationality. 

" .And this, my Lord, brings me to the consideration of the articles in the 
Press, and the letters and speeches with which the daily newspapers have teemed 
during the last month or so. No one respectS more than I do the right of any 
person or class of persons to brUig forward their grievances and demand redress, 
and, therefore, l have read carefully this varied literature, to see what reasons it 
contained to lead me to the conclusion that the proposed measure was uncalled
for or could only be injurious; but, my Lord, though I found in those letters 
and speeches and articles warm eloquence,much invective, more assertions, 
and some insinuations, I could find no reason to show that the view I took from 
the first as to the advisability of this step was wrong. I venture to think that, 
while all must admit the meeting of the 28th to have been an extraordinary 
expression of strong feeling, it was, like the articles and letters in the Press, 
confined to feeling only; and when a. cause appears supported mainly by invec
tive instead of calm and dignified reasoning, its importance diminishes and. its. 
si gnificance fades .. 

.. But we are bound, my Lord, to respect the feelings of all the races under 
our Government, though we are equally bound to analyse those feelings and to 
judge calmly and dispassionately of them, and to bear in mind that the other 
races may also have feelings to be equally consulted and respected; and 
this we shall do most carefully when the reports and o'bjections, which will 
doubUess be sent in during the next six months, come to be considered by the 
Govemor General in Council. 

"My learned colleague has explained the legal effects of the proposed 
measure, and I have endeavoured to show that, while it is the logical outcome 

_ of the policy of the last quarter of a century, there are also cauS'es of an ad
ministrative nature requiring its introduction; and there I would leave it, merely 
adding that, although the Magna Charta has been freely alluded to, and the
right which is supposed to belong to every British subject, -of being tried by his, 
peers, made the most, of, I know not how the former can affect the matter; or 
where the latter right will be found granted to Europeans in India. In' Cal
cutta -it has long ceased, if it ever existed, and those very gentlemen who spoke 
80 energetically about it have never possessed it; so that I think the issue must 
be, as it ought to be, confined to the simple on~ of whether the me~ure is 
required for the due administration of justice or not? .And on this I have 
already shewn my reasons for holding that it is an alteration of the law which 
the circumstances of the time have rendered justifiable." 
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His Excellency THE COMMANDER-IN-CHIEF said :-" My Lord, I ask per
mission to say a few words on this occasion, because I have been challenged to 
give my f~ee and unrestrained opinion on the policy of the Government, and 
because unworthy attempts have been made to intimidate me from doing my 
duty in regard to the matter before us. 

"~t the outset I beg to say that, in Ikaling with the question of the 
proposed amendment of the Criminal Procedure Code, I confined myself entirely 
to the practical bearings of the case. The sorrows of Native officials, the 
symmetry of the law and philosophic theorie~ have no special attraction for me, 
for I do not believe that the world can be ruled by logic alone. What I had 
to consider was this. Did the Government service require any change, and, if 
so, to what extent :was change needed? 

"I will say frankly tbat I sbould have been very glad if matters could have 
been left as they are. I have been long enough in India to have a very vivid 
cI'ecollection of the storm created by the so-called Black .Act, and, having this 
before my mind, I proceeded to examine the question . 

.. Well, having been. satisfied by thc representations of tbe Home Depart
ment that it was necessary to remove some of the disabilities of the Native 
Members of the Civil Seivice, who must sooner or later be appointed to the 
charge of districts or to-be Sessions Judges, I made up my mind to support the 
proposals of the Government so far as they were applicable to these two offices, 
a,nd to these only. 

"My reasons for going so far are these:-

.. Though the principle involved is, no doubt, a large one and of consider
able importance, yet it must be patent to anyone who cares to look into the 
matter that its practical application must for a considerable time be small. 
I looked upon the change as a very tentative measure, which in its operation 
could be carefully watched, and which would, in a legitimate way, give us an 
opportunity of testing the merits and qualifications of this class of Civil Ser
vants. 

" If, unfortunately, it should turn out that officers of this class could not be 
trusted with extended powers, the Government of the day would be obliged to 
rec!lnsider the whole position, and perhaps retrace their steps. It is obvious 
that a Native Magistrate or Judge who exercised his functions in a tyrannical 
or unjust manner would not .hold his office very long. .Again, the proposed 
change seemed to me to be in the nature of what is called 8 permissive Bill. 
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The Supreme Government gives power to certain classes of its officers, but it 
cannot appoint these officers. It is only Local Governments that have the 
power of appointment, and we may rely on their not appointing to such offices 
any but men of the highest character and qualification; for the stronger sym
pathies of the Governors will naturally lie on the side of their own countrymen . 

.. In point of fact, 1 looked "n the amendment of the law as a very sa~e ex
periment,- and an experiment that might well be tried when its provisions 
would only apply to one or two individuals. 1 knew there would be opposition 
to any change, but 1 believed that, when my countrymen understood the casein 
all its bearings, they would see that it was a safe way of introducing a change _ 
which the bitterest of its opponents admit to be a question of time. 

"That my expectations and forecast have been utterly wrong 1 freely 
admit, but 1 am not prepared to admit that the objections which have been 
put forward by those who oppo~e our proceedings are founded either on reason 
or common sense. 

'.'.1 have hitherto attempted to restrict my observation to my own personal 
connexion with the measure under discussion, but there is one other point .on 
which 1 have something to say. Very wicked -and criminal attempts have, as 

. you know, been made in some of the newspapers to excite animosity against the 
. Government in the army. My Lord, 1 cannot trnst myself to speak on proceed
ings of this nat~re. 1 am aware that the army may, and perhaps does, take a 
keen interest in a question that ~ engrossing .the thoughtS of the public; but 
1 feel confident that the army knows its duty, and that it is thoroughly loyal 
to its Sovereign and to its salt. 

"Soldiers have their feelings like other people-feelings that we all 
respect; but they also know that, if they have a grievance to redress, there is 
a legitimate way of putting it forward through their officers and those placed 
in authoritY over them. But what are we to say of persons who make use of 
such tactiC!! in support of their arguments P They must, indeed, be in a Dad. 
way when they resort to such a course. 

" It is possible that the reference to Cantonment Magistrates in the Bill may 
have misled people into the belief that the Government proposes to appoint 
Native Civilians to such offices. This would be an entire misapprehension. 

"The following extract from a note which 1 received two days ago from 
the Secretary in the Legislative Department explains more clearly than 1 can 
why reference has been made to this class of officials in the Bill. 

f With regard to Cantonment Magistrates, they were pot in hecause they wo,{Jd not ordin
arill be Covenanted Civilians, Native Civiliaus or Assistant Commission ... , and it was thought 

~ 
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necessary that power should be given to apr-oint a C"ntonment Magistrate, who would be 
almost certain to have to deal with European British subjects, a Justice 0' the Peace, Military 
officers who are Cantonment Magistrates can, under the present law (Act X of 18!!,z, section 2t), 

_be appointed Justices of the Peace if they are, as I suppose they always are, European British 
subjects.' 

." It will, then, be seen that the Government does not intend to make any 
'real change in the system under which Cantonment Magistrates are usually 
military officers. 

"If the r~ference to Cantonment Magistrates had not been made in the 
amendment, the effect would have been that any person, even a person who was 
not an European British subject, might have been made a Cantonment Magis
trate, and it was to avoid this difficulty that the point was raised in this 
form," 

His Honour THE LIEUTENANT-GoVERNoR said :-My lAwd, I must apo
logise to the Council for being obliged to trouble them with a few remarks at 
this late hour, but the desire which I share with the other members of Coun
-cil to hear the address of your Excellency compels me to be very brief. I 
feel, however, that I could scarcely remain silent, even if I wished to do so, 
after the several appeals which have been made in the course of the debate 
to the Government of Bengal, and after recent events which have testified in 
so prominent a manner the strong expression of public opinion in this City and 
the Province. At the same time, I confess, I feel I am in a position not 
altogether satisfactory 'regarding this proposed legislation; and if I had not 
received so late as yesterday evening from your Excellency an assurance that 
the motion now before the Council was of a purely formal character which 
ple~ged no one to the principle of the Bill, but, what is of more importance to 
me, that it is the intention of the Government of India to refer the Bill as 
drafted for the renewed consideration of Local Governments, I would not have 
hesitated to bike this opportunity to state at length, and with such ability as I 
possess, the conviction which I entertain that this measure is unnecessary in 
the present condition and constitution of the Native Judicial Covenanted Ser
vice in Bengal, and that it is inopp~rtune, having regard to the many claims 
which demand the most cordial relations between the Government and the 
European community in India. In saying that, I am not in an altogether 
satisfactory position, I allude to the fact to which reference has been made, 
that I have had no opportunity personally of consulting the officers of Govern
ment or recording my own views upon this change in the law; though at 
the same time I am aware that the Government of India had received from 
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Sir Ashley Eden aeommunication which favoured' the view of withdrawing 
restrictions which now exist against Native Judges and Magistrates in the 
matter of the trial of European British subjects. Any defects or omissions 
in that respect will now be removed or remedied; and, as I shall have the 
opportunity of referring to the experienced officers. of Government for their 
opinion, I think it the wiser an4 more appropriate course, and a course ~ which 
. I am justified by the temper and excitement aroUlild us, if I reserve my 
own judgment, till I have received those opinions. Whatever value may 
attach to my own views of the questiol'l-andthose views I will say have not 
been formed or expressed only recentIy~they may be modified, or they may 
be removed, or they may be strengthened by the l'esult of the inquiry. But 
whatever the result may be, they shall be communicated to your Excellency's 
'Government with the utmost ¥nreserve. Ample and exhaustive as was 
the speech of my hon'bleand learned friend Mr. Evans, with a great 
deal of which I sympathise, there are a great many facts which I could bring 
forward to support his contention :that there is no administrative difficulty in' 
connexion with the matter, and I should have been inclined to challenge more 
strongly than he did the competency of the Native to try European British 
subjects. But this is not the occasion on which I shall press those views.: It 
is right,however, that, before I conclude my remarks, I should say a few 
words as regards the attitude of resentment which has characterised the public 
meetings and public utterances in connexion with this ~ill. No man could 

. deprecate more strongly and earnestly than: myself the wild, extravagant and 
very dangerous sentiments to which the excitement round about us has given 
occasion. And 1 amaure no Englishman, Scotcb.man, or even Irishman, in 
his lucid moments, will think that the cause he advocates will be advanced or 
promoted by the tbreats levelled at the Government by certain writers and 
comments in the Press. If the Bill is not to be withdrawn-and this sugges
tion has come from a good many quarters-I sincerely trust the suspension of 
the measure for some months will 'induce a calmer judgment. No Govern-, 
ment can deal with legislation, or with the withdrawal of legislation, in the 
presence of a popular phrenzy. Still' I shall be wanting in my duty if I failed 
to press on the Government that I hope that, in their absence froin personal 
contact with, the public feeling, they will not allow themselves to think thllt 
the calm which I hope will supervene is an indication of apathy or indifference. 
If it be the opinion of the Government of India that this is a case of temporary 
excitement, which will soon die out, I am sure they are mistaken; for I feel 
that, in the whole of my experience in India, this is unmistakeably the strong_ 
est and most united and unanimous expression of opinion of public discontent 
that I have ever known, and that the last state will be worse than the firSt. 
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I could wish for myself that the Bill could be withdrawn, and I do so, not only 
for myself, but as expressing the opinion of a great many who have spoken 
to me on the subject, even though they support the principle of the Bill. I 
believe that such difficulties happen to all Governmer..ts, and that the oldest 
and most English course is the wisest and safest. It is in the knowledge of all 
of us that such a course has been adopted in ID4lny cases, in our home Parlia
ment~ry experience, and it has not unseldom been the case also in India; and, 
if I may vpnture to allude to the fact, I think your Lordship's reputation in 
this country as a Viceroy, who has endeavoured earnestly and honestly to 
promote the political and educational development of the people, will not be 
affected if you see your way to withdraw the Bill ... 

His Excellency THE PRESIDENT said:-" I am very sorry that I should feel 
it my duty to detain the members of this Council yet a while after the length
ened and able discussion to which we have listened for so many hours; 

c but I feel bound to make some statement, before this discussion closes, of the 
grounds upon which the Government have proceeded in introducing this Bill, 
and to explain the reasons which led them to think that it was a right and a 
reasonable measure. The obserVlltions which I wish to make now will be, as 
far as possible, of a strictly practical character. I do not intend or desire to 
enter into needless controver~y, for I· wish to reserve to myself the freedom 
carefully to weigh ~nd consider the arguments whica have been adduced in the 
course of this debate on both sides of the question at issue. It has been to me 
,a source of regret that I have not had an opportunity before to-day of explain
.ing the course which the Government has pursued; but that I have not had an 
earlier opportunity of doing so has not been my fault. It was the intention of 
the Government to have taken a discussion upon this Bill upon the 23rd of 
February. We never had the least intention of hurrying this measure through 
the Council, or of proceeding with it further than the stage which I. described 
when it was brought in as the second reading stage during the present Calcutta 
season; but we did propose, and it was necesary that we should propose, as the 
rules stood when this Bill was brought in, that it should have been referred to 
a Select Committee before we left here, with a View to its being afterwards cir
culated and published as the rules required. But when my honoura"ble friends 
Mr. Evans'and Mr. Miller became acquainted with the intention of the Govern
ment to take a further stage of this Bill on the 23rd of February, they 
represented that they were somewhat taken by surprise by that proposal. Not 
that I understood them to make any complaint of want of good faith on the part 
of the Government; but they urged that they did not expect any such discussion 
,to come on on that date. In consequence of those representations, I had ~ 
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interview with my hon'ble and learned friend Mr. Evans, on the 19th of Feb. 
ruary, and I then said. to him that I was anxious that this discussionJihould 
take place, because I felt that it was only fair to the Government that they 
should have an early opportunity of explaining at greater length than had been 
explained by my bon'ble and learned. friend Mr. Ilbert, wben he brought in 
this Bill, the objects of this mea;ure, and the reasons which had induced them 
to submit it to this Council. I said to my hon'ble and learned friend, Mr. 
Evans-'You may perhaps object to a discussion in the nature of a second read. 
iug, but it is possible for ]lS, under the present rules, to take a formal discussion upon 
a reference of this ·Bill to Local Governments ;·that would afford a sufficient op_ 
portunity for the statement that I propose to make, and would not involve a 
discussion upon the principle of the Bill.' My hon'ble and learned friend took 
time to consider whether he could agree to that proposal or whether he must 
adhere to the objection previously urged on his own behalf and on that of Mr. 
Miller to the discussion on the date proposed, and on the next day he informed • 
me that he could not waive that ·objection. I then had to choose between put. 
ting my hon'ble and learned friend and Mr. Miller at some dis;tdvantage, and 
putting myself and the Government at some disadvantage. I chose the latter 
alternative. It has been one of the many accusations made against the Gov. 
ernment, that they delayed a farther explanation on this subject : those who 
have used that argument will now have an opportunity of judging of the jus. 
tice of their charge. I may as welt alSo say, as my hon'ble and learned friend 
is here, and will bear me out, that, when I saw him on the 19th of February, I 
explained to him that the Government had no intention of passing the Bill during 

. the present session; to that my hon'bleand learned friend as~ented. I was, tllere. 
fore, somewhat surprised when I saw next day a statement in Reuter's tele. 
gram, that something had been said in the House of Commons, which appeared to 
imply that this measure was going to be pressed forward now; and I imme. 
diately explained to the Secretary of State that that statement was-not correct. 
It was founded on an entire misapprehension of the intentions of the Govern.· . 
ment. It would have been totally inconsistent with the declared policy of the 
present Government of India., if they had thought of unduly pressing forward 
this measure, and of not affording the fullest opportunity to the public and 
those interested in the matter to consider it. My hon'ble friend Mr. Miller 
touched upon that point, and he seemed, I thought, somewhat to complain that 
the public had not been consulted in this case in the mannedn which we pro. 
fessed to consult them in respect to our legislative measures. Now, that charge 
-if it was meant as a charge-is founded on a mistake. The Government never 
professed that they would submit their Bills to the public before b~g brought in. 
No Government ever did or could do such a thing. All that we said was that, 

!1! 
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when our measures were brought in and published, the public should have ~h~ 
fullest opportunity of considering them; and that we ourselves desired to con
sider any representations which might be made to us upon any proposals for 
legislation which we might so submit. To that course we have strictly adhered 
in this case, and have acted in perfect and absolute accordance with all our 
professions in respect to giving the public full' time to consider our legislative 
proposals. 

" I thought it necessary to make these observations, in order to clear away 
some misapprehensions and misrepresentations which have surrounded this 
matter for some t:me. 

" And now I will proceed to state very briefly the history of this transac
tion. Some~hing was said upon the occasion of the introduction of this Bill by 
Sir Jotindra Mohan Tagore about an undertaking which had been given him 
last year to the effect that this subject would be considered by the Govern
ment of India. What took place on that occasion was this. When the Crimi
nal Procedure Code was before the Council last year, one of my hon'ble colIca
gues,-I cannot exactly remember which,-who was a member of the Select 
Committee on that Bill, came to me and said that Maharaja Jotindra 1.Iohan 
Tagore had told the Select Committee that he intended to raise the question of 
the powers of Native Magistrates to exercise jurisdiction over European British 
subjects. That was at a time when the Bill had nearly reached its last stage, 
and my hon'ble colleague said, with perfect justice, that it would be entirely 
impossible to take up a question of such magnitude upon that stage of the Bill; 
and he said to me-' I think, if you were to speak to the Maharaja and tell him 
that, if he did not bring this matter forward now, the question would be con
sidered by the Government,. he probably would not press his notice of amend
ment.' I replied 'I will consult my coIlea,,"1les' ; and I did consult the members of 
the Executive Government at that time, and it was with their full consent that I 
told Maharaja Jotindra. Mohan Tagore that the subject in which he was inter
ested should receive the full conside~tion of the Government. Of course, by so 
saying, I gave no pledge whatevel' to the MaMrija. as to what would be the 
decision at which the Government would ultimately arrive. All that I did say 
was-and that promise I and my colleagues intended to keep-that we would 
consider this question after the new Criminal Procedure Code had passed. But, 
before we had taken any steps whatever to fulfil that pledge, we received from 
Sir Ashley Eden a letter which is contained in these papers. and that letter winds 
up as the summary of the opinion of Sir Ashley Eden with these words ;-

, For these reasons Sir Ashley Eden is of opinion that the time has noW' arrived when all 
Native members of the Covenanted Civil Service should be relieved of snch restrictions of their 
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powers as are imposed on them by Chapter XXXIII of the new Code of Criminal Procedure. 
or' when' at least Native Covenanted Civilians who have sttained the positiou of District 
Magistrate or Sessions Judge sbould have entrusted to them foIl powers over all classes, whether 
European or Native, within tbeir jurisdictions.' 

"Tha:t opinion was expresse4 to us by the Lieutenant-Governor of Bengal i 
it was a clear and distinct opinion. There is not one word in Mr. Cock~rell's 
letter from which I have quoted which indicated any probability that a pro
posal of tha:t kind would be received, I will not say with resentment, but even 
with disapproval by any portion of the community. Now, it. is not necessary 
tha:t I should recall to the recollection of this Council who was the person who 
made that recommendation. You all know that Sir Ashley Eden 1lad been 
for five years Lieutenant-Governor of Bengal i you all know' that he was a man 
of large experience, and that he was intimately acquainted with the feeJings~ of~ 
the European population i and c~rtainly there was ample proof that he had 
their respect and confidence in the remarkable ovations which he received just • 
before he left the country. Sir Ashley Eden did not accompany that" letter by 
any other communications upon the subject, and, therefore, I had no doubt 
whatever that it contained his deliberate opinion ~ and advice to the Govern
ment of India.. :My hon'ble and learned friend Mr. Evans says that Sir 
Ashley Eden only wanted to put his opinion on record; and he did not at 
all meantha:t anything should be done about it now. He only desired to say 
what he should like to see done at some future opportunity. But, in the first 
place, he says distinctly, in the summing-up of his letter,-' the time has ~ now 
arrived for the change,' and, in the next place, it must be borne in mind thut, 
if Sir Ashley Eden did not mean that the question should be taken up at 
an early date npon his proposal, he had a perfect opportunity of saying so i be
MUse, by a singular coincidence, marking the high respect entertained for that 
distinguished man by Her Ma,jesty's Government, he went straight from the 

~ Government of Bengal to the Councll of the :Secretary of State at home; he 
was a member of that Council when our proposals were submitted to and sanc
tioned by the Secretary of State; and, therefore, if we had misinterpreted his 
views as my hon'ble and learned friend appears to think, or, if we had acted 
hastily on his opinion, he would undoubtedly have said so; and I cannot for a 
moment think that my noble friend Lord Hartington would not have commu
nicated the fact to me: he did not do so. I should like to say one other"word 
about Sir Ashley Eden. In the earlier stages of this controversy, before a 
large number of persons took to using strong language, they used language of 
a milder kind, and they talked about this Bill as an ideal and sentimental mea
sure. N ow, I must say that, if ever I came across a man in my life who was' 
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not remarkable for the sentimental side to his character, that man was Sir 
Ashley Eden. I do not think that I ever knew a man less likely to be 
led away by vague sentiment or mere theory than Sir Ashley Eden. 
Then, what did Government do? If they had been so very keen to carry out 
this proposal; if they had been so very ready to proceed rashly in this matter, 
they ;would have had a very fair ground fot acting at once, in the mere fact 
that a man so experienced as Sir Ashley Eden had recommended them to take 
that action. Hut they did nothing of the kind; they consulted the Local Govern
ments on the subject, and the opinions of those Local Governments are before 
this Council. I, have heard it said that those Local Governments felt theme. 
selves bound to give opinions which they thought would be agreeable to the Gov
ernment of India. Well, really, it is needless on behalf of the Local Governments 
that we consulted-of men so eminent as those who fill the office of heads of those 
Governments-for me to reply t~ a charge of that description. 'I'he question was 
very carefully considered by those Governments, and their opinions are, with the 

• single eXC4lption of the Local Government of Coorg, in favour of amending the pre
sent law. It is quite true that the Government of Madras were divided among 
themselves, and that the opinion given in favour of the Bill was only decided 
by the casting vote of the Governor of that Presidency. It is also tme that 
another gentleman, Mr. Howell, has given an opinion which, if not absolutely 
clear, must on the whole be regarded as unfavourable to this proposal, but he 
reported as Commissioner of the Bira,rs to the Resident at Haidarabad, who ad
vocated the principle of this Bill; and, therefore, I am IItrictly correct in saying 
that all Local Governments, with.the exception of Coorg, were in favour of an 
alteration of the law. My hon'ble and learned friend Mr. Evans said. truit the 
only Local Government that is really concerned with this question at all is the 
Government of Bengal. But it was the Government of Bengal which started 
the question. I do J?ot observe, however, that the European community in 
other parts of India appear inclined to admit that they have nothing to do with 
this subject; and I venture to think that all Local Governments have an interest 
in this matter, and are entitled to speak upon it. Can it be supposed that 
those distinguished men-many of them personal friends of my own-who 
are at the head of Local Governments; if they had anticipated-I will not- s'ay 
danger, but--serious inconvenience, would not have advised me privately that 
this was a measure that ought not to be pressed forward? There are, doubtless, 
in these papers differences of opinion between different Local Governments, 
as to the extent to whieh this measure should go; just. as tnere have been 
differences among members of the Executive Council on the. same subject. 
My hon'ble and gallant friend the Commander-in-Chief says that, though he 
supports the measure, he would confine it to District Magistrates and Sessions 
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Judges. Sir Charles Aitchison, on the other hand, went further than any 
other head of a Local Goveimnent; and t~e measure as produced and brought 
forward by the Government of India is one which has struck a mean between these 
different proposals and which, on the one hand, does not go so far as Sir Charles 
Aitchison recommended, and, on the other, goes somewhat further than the 
recommendations of some other Local Governments. Indeed, as a matter of fact, 
the measure was drawn up mainly in accordance with the amendments of'the 
Code suggested in Sir Alfred Lyall's letter. Now, what was the next step taken 
with regard to this question? The next step taken was that the Government of 
India sent a despatch to tlie Secretary of State, Lord Hartington, last September, 

. containing their proposals and forwarding the papers now before the Council. 
Lol'd Hartington must have received that letter late in September. It was upon 
the 7th of December that, in an answer to that letter, he stated that he had very 
carefully considered our proposals in Council, and that he gave them his 
sanction. My hon'ble and learned friend Mr. Evans alluded to the fact tI!at this 
circular to Local Governments was not sent to the Government of Bengal. The 
collrse taken on the occasion was in accordance with the practice generally 
pursued; and it is a perfectly ).'easonable and intelligible practice, followed by 
all the departments of the Government of India, that, when one Local Govern
ment originates a proposal on which the Government desires to consult other 
Local Governments, the original proposal is sent round to those Governm~nts, 
but not sent back to the Government from which it, in the first instance, ema
nated. The Bill was prepared and drafted in strict accordance witli the pro
posals sanctioned by the Secretary of State. Leave was given to introduce 
it on the 2nd of February. It was brought in on the 9th of February; and the 

. papers, containing the opinions of Local Governments, were circulated to 
members of Council and given to the public at the earliest possible opportunity. 
I believe I am right in saying that they were circulated to members of Council 
on the 12th February . 

.. That is the history of this transaction up to the introduction of the Bill. 
And I turn now to consider what was the state of tllings in respect to the pasi-. . 
tion of Natives of J ndia in the Civil Service of the Crown, with which we had 
to deal. I am dealing now solely with the case of the Covenanted Civil Sel'
vants. I leave aside the question of the non-regulation Provinces, which is not 
material to the present argument. I say nothiI1g of Cantonment Magistrates, 
because my hon'ble and gallant friend the Commander-in-Chief has explained 
that Cantonment Magistrates are almost inyariably military officers, and that no 
N-ative gentlemen are likely to be appointed to positions of that kind. The ques~ 
tion, therefore, we have to consider here relates to the Native members of the 

24 
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Covenanted Civil Service, because it must be bome in mind that, although, in 
departmental practice, it has been the custom to describe the members of the 
Covenanted Civil Service admitted under Lord Lytton's rules as members serv. 
ing uuder the statutory rules, they are'under those rules themselves-rules 
approved by the Secretary of State, Lord Cranbrook, and laid before Parlia. 
ment-admitted to employment in Her Majesty's Covenanted Civil Service. 
These are the words of the rule as sanctioned by the Secretary of State and by 
Parliament; and, therefore, the persons with whom we have to deal are the 
members of the Covenanted Civil Service. Our proposal, I would just point 
out, is a very ~uch narrower one than that which was made in the year 1857, 
and to which Mr. Evans alluded. In that year there were no Native members 
of the 'Covenanted Civil Service. '1'be proposal of 1857 would bave subjected 
European British subjects to the jurisdiction of all the Mufassal Courts of every 
grade. The present Bill does not go nearly RO, rar. 'Well, wbat is the state 
of things with which we have to deal now? I have said that in 1857 there wcre 
no Native members of the Civil Service at all. They have come in since j
first, by competition, baving gone bome and competed on equal terms with 
Englishmen, Irishmen andSciotchmen, and won their way in that competition 
into the Civil Service; and recently under the new system inaugurated in tbe time 
of Lord Lytton. The time bas now arrived wben some of these gentlemen ha'l'e 
risen to high judicial positions. Mr, Tagore is one, and I have been informed 
that Mr. Dutt has also been raised to a similar office. Therefore, they are now 
beginning to reach these positions, and the number of those who fill such 
appointments must gradually and steadily increase. Mr. Miller asks in what 
have the times changed since 1872? They have changed in this respect, that 
some of these N ative gentlrm~n have acquired these important positions, and 
others will go on rising to them in increasing numbers in coming years. But 
the great change which has taken place in regard to this question from an 
administrative point of view has been that which was made by Lord Lytton's 
Government in 1879. That change was made by the express order of the Gov. 
emment at home: indeed, after the reiterated orders, of successive Secretaries of 
State. I am not about to express any opinion as to the mode in which these 
gentlemen are now admitted into the <;Jovenanted Civil Service under the rules 
of 1879. It may be that these rules can be improved. Nothing is more prob. 
able than that experience may show that they are capable of amendment. But 
what we have to consider is, what is the position in which these rules place the 
gentlemen admitted under them? and what will be the effect ()f them as time got's 
on? These gentlemen will rise in the Covenanted Scrvice year by year, and tley 
will be entitled to hold higher and higher offices as thcy advance, until ulti. 
mately they will attain to the l:ighest judicial offices below the High Court. 
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Now, it has been contended that the Local Governments, when they spoke of Cov
enanted Civilians, only meant those who had got in by competition. I have no 
reason to suppose that that is the case with any of the opinions which have been 
expressed, because the words C Covenanted Civil Service' cover all the members 
of that Service. The Hon'ble Mr. Evans quoted Mr. Elliott, the Chief Com
missioner of Assam, and he said that Mr. Elliott only proposed that these powers 
should be conferred upon person§ who had got into the Covenanted Service by 
competition. Mr. Elliott no doubt drew a distinction between the two classes; 
but he said that he would extend the powers to the second class when they 
became District Magistrates or Sessions Judges. Now, it seems clear to me that,' 
as these gflntlemen in the Civil Service rise to the higher appointments, especi
ally to the appointments of District Magistrates and Sessions Judges, increas
ing. administrative inconvenience must ensue l,lnless these additional powers are 
conferred on them. If they are to hold these offices, it appears to me that in
convenience of a serious kind m.ust arise as time goes on ; indeed, I shall have to 
show that it has arisen already. The Hon'ble Mr. Evans has said that what we 
ought to do is to give the best justice we can to everyone in the country without • 
giving rise to administrative inconvenience. I entirely concur in that opinion, 
and I say administrative inconvenience has already begun to be felt, and it will 
increase. ',rhat being the state of things with which we had to deal, some of 
these gentlemen being already in high adrpinistrative positions, and a still 
larger number coming on from below, we felt it our duty to see in what way 
we could best remove this administrative inconvenience, and, I must also say, 
the injustice.to suitors which would be caused by dragging them long distances 
over the Country. 

cc I turn to consider what is the scope of the Bill. I have shown you that 
the extent of our Bill is very much less than that of the Bill of 1857. It is very 
much less tban that of the Bill brought in by Lord Dalhousie's Government 
in 1849. We have confined it to the strict necessities of the case, and the result 
of it would be that, if it were passed to-day, it would at once confer jurisdictio~. 
over European British subjects upon only two persons in India; and the num, 
ber who would rise to that position during the next few years might not exceed ,. 
four or five. That statement supplies, as it seems to me, the strongest argument 
against the proposal of the Government. It is said, why do this now w~en it 
will only affect Mr. Tagore and Mr. Dutt? Why do this now, when, if there 
is administrative inconveniep.ce, it is only in one or two places? and I admit 
tbat I am bound to meet that objection, and to explain why the Government 
think that tbis is a convenient opportunity for making the change . 

.. But, before I do so, I must point out that, of course, that argument cuts 
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both ways. If the scope of the Bill is so very small, then it seems not altogether 
reasonable that it should have been encountered by such violent opposition. 
In stating the reasons why it appears to me to be desirable to make this 
change now, rather than to postpone it until the appointment of a·much larger 
number of these gentlemen to high judicial positions, I desire to deal with this 
question strictly from a practical .point of view. I am not going upon 
this occasion to enter into any examination' whatever of any claims which 
these Native genj1emen may have to exercise this jurisdiction; but, at the 
same time, I cannot but ask members of this Council to consider whether-I do 
not speak now of justice or generosity-it is politic, if there be not an over
whelming necessity, for us to impose on these gentlemen restrictions which 
sensitive men would naturally feel P These men, it must be admitted, are the 
pick and cream of our Native Civil Service; those who are now in this position, 
or are about to enter into it, have won their way through a keen competition 
at home, and secured their position through their own ability. Under Lord 
Lytton's system, by whieh, for the future, at least one-sixth of the whole Cove
nanted Service will in course of time consist of Natives, we shall have to rely 
more and mOrl~, year by year, on the devotion and loyalty of these gentlemen. 
I think the question of policy is not undeserving of the consideration of this 
Council; but I pass from it to the practical question. My hon'ble friend 
Mr. Gibbs has shown you to-night that the idea that administrative inconve
nience may arise is not an imagination or a theory; he has pointed out to you 
what are the circumstances in regard to Mr. Tagore, the Sessions Judge of 
Karwal'; and he has explained that, if certain railway works which, he says, are 
likely to commence there are opened, they will bring European British subjects 
in considerable numbers into that district. If these persons are not tried by the 

. ~essions Judge, they will either have to be sent by sea to Bombay, or have to march 
80 or a leO miles through a district which at many times of the year is very in
jurious to health. This constitutes a real administrative inconvenience, and it 
implies, not only an inconvenience to the administration of justice, .but also a 
considerabie 'hardship to the suitors and witnesses concerned. And it is surely 
clear that, though there is not at the present moment an irresistible necessity for 
introducing tms measure, as Lord Lytton's system developes an irresistible 
necessity will arise. When you have one-sixth of the Civil Service composed of 
Natives, it will be impossible to maintain the present restriction .. Therefore, 
what we had to consider was-is it better to wait until this necessity becomes 
overwhelming and irresistible, or is it better to introduce the system now P I con
fess it appears to me that it is far wiser, and far more in the true and substan
tial interests of those over whom this jurisdiction is exercised, that it should be 
introduced now, when the l'ersonswhowould obtain the powers are very limited 
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in number; when the circumstances "under which they enter the Civil Service 
insure their ability and character; and when all their proceedings can be care
fully watched. Being few in number, it will be easier now than afterwards .for 
the attention of the Local Governments and the public to be directed to their 
proceedings; and, being the men they are,"it seems to me that they would be 
likely to set a good example and.give a good tone to those who come after them. 
I hold it, therefore, to be wiser to introduce the measure now gradually', cau
tiously and tentatively, than to wait till the change is forced upon us by neces
sity, and the powers which are now to be given only to a few men have to be 
given suddenly to a very much larger num1!er of Native Civil Servants. This 
is the ground upon which I thought that the time had come when this change 
could best be made. The truth is, that the opposition to t~ Bill is in 
reality, not so much an opposition to this particular measure, as an opposition 
to the declared policy of Parliament about the admission of Natives to the 
Covenanted Civil Service. That policy has been a deliberate policy; it com
menced many years ago, and has been enforced steadily from time to time •• 
It is not a policy of my invention or of the invention of the present Govern
ment at home or here; it is the policy of Parliament. What does Lord 
Cranbrook say upon that subject, writing to Lord Lytton's Government on 
the 7th of November, 1878 P He says-

'The broad policy was laid down by Parliament so long ago as 1888, that no Native shall, 
by reason of his religion, plaoe of birth or colour, be disabled from 40lding any office i and 
Her Majesty's gracions proclamation in 1858 announced her will that, as far as may be, 
'our subjects of whatever race or creed be impartially admitted to offices in our service, the 
duties" of which they may be qualified by their education, ability and integrity duly to 
discharge'.' 

..... " And he goes on to say-

'Since that period several of my predecessors in office, and especially Lord Halifu, 
Sir Stafford Northcote, the Duke of Argyll and :Lord Salisbury, have preseed upon the atten
tion of the Government of India that the policy of Parliament, enforced as it was by the 
Royal proclamation; was not to remain a dead-letter, and two Acts of Parliament were passed to 
give further effect to it.. But, as your Excellency jnstly observes, all endeavours hitherto 
to deal with this question on a aatisfactory basis have proved unsucces~ul. It is gratifying to 
observe that your Lordship's elaborate treatment of the subject will enable a practical couree 
to be taken, that will prove, it may be hoped, both beneficial to the State and aatisfactory to 
the natuml aepirations of the educated Natives of India.' 

"That is said, not by me, but by Lord Cranbrook ; and I cannot doubt that, 
if that policy is now applied under the rules laid down by Lord Lytton'(I 
Government in 1879, and is carried out as he proposed, an alteration of the 

2B 
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law in the direction in whioh this Bill goes is inevitable at no distant time. 
The Government of India have not the power, if they had the inclination, 
whioh certainly I have not, to withdraw from that polioy; and Lord Cranbrook 
very distinotly tells us that, in his judgment, Parliament will not withdraw from 
it. Lord Lytton's original propos:jl was that, when he established a separate 
Native Service, permission to Natives to compete, for the Civil Service in England 
should 'be withdrawn. What Lord Cranbrook says on that subjeot is this-

'But your proposal of a close Native Service, with a limited class of high appointments 
attached to ~it, and your suggestions that the Covenanted Civil Service should no longer be 
open to Natives, involve an application to Parliament which would have no prospect of success, 
and which I certainly would not undertake. You> Lordship has yourself observed'that no 
scheme could have a chanoo of sanction which included legislation for the purpose of repealing 
tbe cIa'; .. in the Act of IH33 above quoted; and the obstacles which would be presented 
agaiust any attempt to exclude Natives from publio competition for the Civil Service would 
be little lesll formidable.' 

.. Therefore, it appears to me to be evident that the intention of Parliament 
has been to admit Natives more and more largely into the Cov"nanted Servioe j 
that steps were taken in 1879, after a considerable delay and frequent injunotions 
from the Secretary of State, to carry out that inte)ltion more fully j and that the 
result has been, a.~ I have stated, that we have now to deal with a state of things 
in which, before many years have elapsed, it will be, as I have said, siJnply im. 
possible. on account ,of administrative inconvenience, to withhold powers of 
this description from the higher ranks of the Covenanted Native Service. The 
Hon'ble :Mr. Evans has said that he could not admit the force of the argument 
that because Presidency Magistrates had power to try Europeans, therefore, 
similar powers should be given to Native Magistrates in the Mufassal. I admit 
a considerable portion of the argument of my hon'ble friend, but he must allow 
me to say that the fact that Natives of India have been trying Europe~ns for a 
oonsiderable number of years in Caloutta and Bombay is a conclusive argument 
against the theory that Englishmen have a constitutional right to be tried by 
Englishmen only. No one is more convinced than I am of the advantage of 
having a case, argued before a Magistrate by trained lawyers j and I would 
not for a moment think of underrating its importance. Nevertheless, I was 
rather struok with what I saw in a Bombay newspaper this morning. It certain· 
ly cUd seem tathel,' curious, after aU that has been said on this subject. to tind 
that certain European gentlemen, composing what is called the SalvationArmy~ 
are being tried at this moment in Bombay by Mr: Dossabhoy Framjee. 'fheir 
religious feelings are very intimately involved in. the case which is being tried 
by that Native Magistrate. I did not intend to have said anything about the 
past history of this question, because, as I have mentioned before, my main 
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o.l)ject has l,leen to explain the reasons which have induced the Go.vernment to 
bring in this Bill But Mr. Evans has spoken with personal kno.W ledge o.f what 
was called the compromise o.f 1872. On that point I would say this. There may 
have been a compromise between the members of the European community and 
the members o.ftheSelect Committee. Ofthat Ikno.wnothing, although I have 
not the least doubt that the Ho.n'ble Mr. -Evans has stated exactly what occurred ; 
but it is perfectly o.bvious that tb&t compromise cannot have been a. compromise 
with the Government; because. if it had been, then Lord Napiero.f Merchistoun, 
Lord Napier o.f Magdala,Sir Richard Temple. Sir George Campbell and Mr. Barrow 
Ellis could never for a moment have given their support to an amendment incon
sistent with it. My hon'ble friblld. Mr. llbert, in the speech with which he 
commenced this discussion, po.inted Dut that all the safeguards nDW pDssessed by 
Europeans, and all the special privileges nDW enjoyed by them, were left stand. 
ing by this Bill. except the single o.ne Df being exempted from the jurisdiction 
Df Magistrates who are nDt European British subjects. This Bill dDes no.t 
touch the rest Df these safeguards; and the Government has not the least 
intention o.f 8ubmitting any proposals nDw Dr hereafter, certainly nDt as long as 
I am here, with the view of interfering with thOile privileges. But there is 
another matter which I look upon as in SDme respects a mDre important safe
guard. and that is the power Df supervisiOn. exercised by the High CDurt Dver all 
the Courts belo.w. WbatwDuld be the result if a Native Magistrate trying an 
European acted towards him in an unjust manner P If the case came befDre the 
High Court,' or if they even heard 0.1 it, they would be able to call fDr the pro.
ceedings, and the consequence wDuld be to deprive that gentleman Df the positiDn 
which he might have so abused. That is the histDry Df this measure, and of the 
grounds upon which it was introduced, and Df the extent to which it goes. I 
know TerY well that a great deal has been said, as is always said when changes 
are introduced, abDut this being the thin end Df the wedge. I can Duly say that, 
so far as this questiDn is concerned, it is nDt the thin end Df the wedge, and that. 
this measure represents the fi.na.l views Df the present Government in respect to 
changes regarding this portiDn Df the Criminal Procedure Code. Passing from 
the -history of the course we have taken and the mDtives which have actuated 
us, l may nDW state that we are perfectly ready to listen to. reasDnable remon
stra.n£es, to statements Df fact and to legitimate arguments. But neither this 
nor any other GDvernment that will ever exist in India will, I hDpe, listen to 
viDlence, tG exaggeratiDn, to misrepresentation_ and, least o.f an. to menace. It 
ia perfectly natural that those whDse .interests are affected by this Bill. that 
those who would lose under it a privilege to whioh they evidently attscha great 
value, shDuld bring their views Dn the subject befDre the Government, and 
shDuld press them earnestly upon their attentiDn. I ShDuld be the last man to 



234 CRIMINAL PROCEJ)URE CODE, 1882, AMENDMENT. 

complain of that being done, and I should be the last man not to give to such 
representations the fullest and most cl),reful consideration; and those who are 
animated by the dread, which has been expressed in many quarters, of the results 
of this men sure, may rely upon it that a fair representation of their opinions, 
supported by good arguments, will be listened to with the greatest attention. It 
is, of course, true that in this, as in every other, question with which the Govern
ment"of India has to deal, it is obliged to take' a wider view than that confined 
exclusively to the interest of any single class of the community; but it is also 
t.rue that any special class of the community, which is specially affected by any 
particular measure, has a right to bring its views before the Government, and to 
expect that those views will be fully and carefully examined. I will not allude 
on this occasion to the character bf a great deal of the opposition which has 
sprung up to this Bill, or to the means by which that opposition has been to a 
great extent conducted; I will say nothing of the charges which have been made 
against myself, or of the systematic misrepresentation of my feelings and objects 

, in regard to this and other measures. I pass that by ; but I can truly say that 
it is a source of deep regret to me and all my colleagues to observe the differ
ence which has in this matter sprung up between the Government and, I 
admit, .a very large portion of the European community, especially on 
this side of India. I do not know whether anything that I can say will 
tend to mitigate the bitterness of the controversy or to induce calmness; but 
if the vehemence of feeling is due in any degree to a misapprehension as to the 
scope of the Bill 'or the course which the Government intended to pursue in 
regard to it, or to a fear that we have ulterior designs which we never have enter
tained, then it is possible that this discussion may have done good. It is only 
right that it should be remembered that the Government never had the small
est idea of hurrying this Bill through the Council. They proposed to deal 
with it deliberately, and to afford the amplest opportunity for the representa_ 
tion of opinion in regard to it. It will be observed that it was before any such 
representations had reached the Government, and ,therefore, before it had been 
in their power to consider them, that the proceedings which have been adverted 
to.wereadopted. This Bill will now, in accordance with the usual practice, be 
sent to the various Local Governments, and they will have an opportunity of 
recording their views upon it. These views will_be sent up in due course, after 
careful examination by the Local. Governments into all the circum
stances of the case, for the consideration of the Government of India;. and we 
shall then give to the observations of tb.e Local Governments and of the public 
which may have reached us in the meantime, the fullest weight and the most 
deliberate consideration. I frankly say that with those who desire, if any such 
Jhere be, to retain the distinction which this Bill proposes to remove, merely 
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becallSe it ~ a race distinction, I have no sympathy whatever. To arguments 
which are inconsistent with the declared policy of the Crown and of Parlia
ment it would be contrary to my duty to listen; ·but to fair reasons, urged 
in a manner to which the Government can give heed,·the ears of myself and my 
colleagues will always be open on this and· every other question. I observe 
that the opponents of this Bill speak of appealing to the House of Commons. 
I am the last man in the world." to object .to such a course being taken. Xo the 
decision of tlie House of Commons both parties to this controversy must bow. 
I do not think I have anything more to add now by way of explanation Qf the 
views of the Government. I have kept myself clear of controversy, becailse I 
wish to hold myself perfectly open to consider the arguments adduced on both 
sidea in this debate. If I had thrown myself into this controversy, it might 
fairly be objected that I had not reserved to myself real freedom to consider 
those argument.'!. I have shown that this measure was recommended to the Gov
ernment by Sir Ashley Edj3n, the Lieutenant-Governor of Bengnl; that its 
principle has been approved by all the other Local Governments in India, with 
the exception of that of . Coorg; and that it has been very carefully considered' 
by the late Secretary of State for India, Lord Hartington, in (Jouncil andsanc
tioned by him. I have recalled to the recollection of the Council the 
circumstances in which we stand at this moment, and those' in which 
we shall stand in no distant ftrture, with respect to the position of the 
Native members of the Covenanted Civil Service. I have pointed out how very 
limited the immediate effect of the Bill will be, and have stated the reasons 
which induce me to think that it is 'wiser to make the proposed change now, 
when it can be brought into operation gradually and cautiously, than to.wait 
until administrative necessities and justice,to suitors compel the Government to 
introduce it SUddenly and extehsively:. Lastly, I have expressed the perfect 
readiness of the Government to consider and to weigh any remonstrances which 
may be made against this Bill, provided they are supported by arguments which 
are consistent with the policy of Parliament. , The Government do not propose 
to take any further steps" in thi,s matter now, and nmple time will th)18 
be afforded for the deliberate examination by Local Governments, by the Gov
ernment of India and by the Government at home of any representatioll8' 
which 'may be made to them in connection with this measure." 

The Motion was put and agreed to. ' 

SUCCESSION CERTIFICATE BILL. 

Major the Hon'ble E. BARING asked for leave to postpone the motion for 
le.l ve to introduce a Bill to amend the law relating to certificates granted under 

. . -: 2 c' 
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Act XXVII of 1860 (.An .L1.ct for facilitating the collection of debis on succes
sions, and for the 8eCurit1l of pal·tiea pa!/ing .debt8 to. the repre8entatives of 
decea8ed persona). . 

Leave was granted. 

Major the Hon'ble E. BARING also asked for leave to postpone the intro
duction of the Bill; and the motion that the Biu and Statement of Objects and 
Reasori~ be publisIled in the Gazelle of India and in the local official Gazettes 
in English and in such other languages as the Local Governments might think 
fit. 

Leave was granted. 

The Council adjourncd to Monday, the 12th lIarch, 1883. 

PALCUTTA; 

R. J. CROSTHWAITE, 

. '. . 'Ali.lditiimnl Secrelm'!i fo the GOfJernment of India, 

Legi8lative Department. 

~J:he 9th March, 1883. 

Gl T8l'nmebt of IDdt. ('eIllraJ PriOtiDII' Omer.-No. oes L. D.-l'~~-33S. 



Abstracl of the Proceedings of the Cowrcil 0/ the GofJernor General of Inditl, 
G88emlJled for the purpose of f1ItIking L'rsWB tlntI BegultltiMIB under the 
prorJiBions of the.dct of Pr.wliament 24 t- B5 rIC., Ctlp. 67. 

The Council met at Government Honse on Monday, the 12th March, ~883. 

PRESENT: 

His Excellency the Viceroy and Governor General of India, K.G., G.lI.8.l .. 

G.l[.LE. 

His Honour the Lieutenant-Governor of Bengal, C.8.1., C.I.B. 

His Excellency the Commander-in-Chief, G.O.B., C.LE. 

The Hon'ble J. Gibbs, 0.8.L, O.I.B. 

Major the Hon'ble E. Baring, B.A., O.S.I., O.I.B. 

Lieutenant-General the Hon'ble T. F. Wilson. C.B., O.I.B. 

The Hon'ble O. P. llbert, C.I.B. 

The Hon'ble Sir S. O. Bayley, ][.c.8.l., C.LB. 

The Hon'ble T. C. Hope, C.8.I., C.I.B. 

The Hon'ble Raja Siva Prasad, C.S.I. 

The Hon'ble W. W. Hunter, LL.D., C.I.B. 

The Hon'bIe Sayyad Ahmad Kluin Bah3dur, 0.8.1. 

The Hon'ble Durg8 Charan LabS. 
The Hon'ble H. J. Reynolds. 
The Hon'ble H. S. Thomas. 
The Hon'ble G. H. P. Evans. 
The Hon'ble Kristod8s 1'81, Rai Bahaldur, O.I.B. 

The Hon'ble Maharaja Luchmessur Singh, BaMdur, of Darbhang&. 
The Hon'ble 1. W. Quinton._ 

BENGA.L TENANCY BILL. 

The Hon'ble Sm STEUART BAYLEY moved that the Bill to amend and 
consolidate certain enactments relating to the Law of Landlord and Tenant 
within the territories under the administration of the Lieutenant-Governor of 
Bengal be referred to a Select Committee consisting of His Honour the 
Lieutenant-Governor, Major the Hon'ble E. Baring, the Hon'ble Messrs. llbert. 
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Reynolds and Evans, the Hon'ble Kristodas Pal, the Hon'ble the MaMraja of 
Darbhanga, the Hon'ble Mr. Quinton and the Mover. 

He said that the Oouncil were aware of the circumstances under which his 
hon'ble colleague, Mr. Ilbert, had introduced the Bill on the 2nd of March, and 
he (Sm STEUART BAYLEY) could only congratulate the Council and himself that 
his enforced absence from'here had transferred to Mr. libert's hands the duty 
which he had so admirably performed. After the clear and elaborate statement 
which Mr.llberlhad made on tM 2nd March, as to the necessity for legislating, 
and on the principles of the Bill, SIR STEUART BAYLEY did not at present 
propose to say anything more on the subject, but he would reserve to himself 
the right to answer the objections which may be made in the course of the 
debate, which objections, he had no doubt, would be numerous. But he had 
just one word to say pertinent to the motion before. the Council. He was at 
liberty to say that it was the intention of His Excellency the Vicetoy to ap
point to this Council a representative of the planting interests in BiMr, Mr. 
Gibbon, and on ,his being gazetted; and if he agreed, and if the Council agreed, 
he wolild be appointed to the Select Committee, alid that hereafter, when 
vacancies occurred in the Council, as would be the case next year, it would 
probably be expedient to strengthen the Committee by the appointment of 
additional members who might fill those vacancies. Although the Bill will now 
be referred to a Select Committee, the Oommittee would not meet till next 
November, but during the Simla session criticisms would be received from the 
Bengal Government, and from the associations and individuals concerned; and 
those criticisms, when received, would from time to time be circulated to the 
members of the Committee for their consideration, and he hoped that, when the 
Council re-assembled in Calcutta, they should, by this means, clear a good 
deal of ground, and enable the Council to set to work at once. 

His Highness the MARARAJA OF DARBHANGA. then said :~" My Lord, it is 
not without considerable diffidence that I submit my views on the Bill which 
affects all classes of people. 

"It is now more than six years that it was proposed by Sir Richard 
Temple to change the present law of lanJ10rd and tenant, and as the Govern
ment has already made up its mind t~ change the law, it wolild be useless for 
me. to say that this Bill ought not to be introduced. But I might safely say 
that, as far as Bihar is concerned, no change in the present law is need
ed: neither the raiyats nor the zamindars havc asked for a 'change, and that in 
itself is sufficient proof that no change is needed. The zamindlirs certainly do 
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not wish to get any further facilities for the coU:ection of their rents, and the 
tenants also do not complain of any oppression by the zamindars. 

".A great deal has been said about the oppression of zamindars in Bihar, 
and I doubt not that -in Bihar there are a few bad zamindars.as well as a few 
bad raiyats. But it is most un:i'Ist to think that all the BiMr zamindirs, as 
1\. class, are oppressive. That there was a great deal of oppression in former 
day!! I do not deny, but Mr. Reynolds, after his last tour; was able to say that 
things have quite changed of late. . 

" Illegal distraint used in former days to be common, but that is now almost 
a thing of the past. The zamf.ndars now have sufficient knowledge of law to 
kp.ow that by illegal distraint they render themselves liable to criminal prose
cutions, and the raiyats also know how to protect themselves, and they are not 
now at all likely to let a zamindar distrain their crops illegally. Besides ... 
though the former system of distraint was certainly illegal, it was not neces
sarily oppressive. The Government itself, as the guardian of two of the largest 
proprietors in Bihar, was obliged to have recourse to this illeglll system of 
distraint up to 1876. In the Darbhanga Raj, when under the Court of Wards, 
it used to be considered the proper thing to distrain the raiyats' crops without 
serving them with formal notices. It was in 1876, however, that steps were 
taken to introduce a system of legal distraint, and I am Jiappy to say that the 
system of illegal distraint has now entirely disappeared throughout BiMr, and 
this is simply owing to the good example set by Sir Richard Temple and my 
hon'ble friend Sir Steuart Bayley. It would therefore be unjust now to ca,ll 
the zamf.ndars ~f Bihar· oppressive, and I hope I may be excused for having 
gone out of the way to say a few words in justification of the zamfndars of 
BiMr, who have already been m.ore than sufficiently abused in the report of 
the Rent Commission for carrying on a system "of distraint which, though 
illegal; was not oppressive, and which the Government itseJ1 was carrying out· 
until lately . 

• I will now say a few words on the subject of occupancy tenures in Bihar. 
The zamind6.rs, as a body, are not averse to the cultivators acquiring this right. 
It gives the raiyats a permanent interest in their lands, and they are, therefore, 
more likely to increase the value 01' their lands. But the. Bill does -not create 
this right in favour of the actual cultivators. On the other hand, it distinctly 
sayll that the sub-lessees, wbo after all are the· actual cultivators of the 
sail, aie not to acquire rights of . occupancy. The actual cultivator is not to 

B 
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acquire the right unless he happens to pay in his rent direct to the zamindSr, . 
and he is to bc perfectly at the mercy of his middleman. This seems to me to be 
perfectly anomalous, and it would be a better proposal that a raiyat who is not 
an actual cultivator should not be allowed to acquire right of occupancy. Un
less some such provision is made, we are bound to create a set of occupancy 
tenants, who are not the actual cultivators, but middlemen, and these middlemen 
would' be in a far better position to oppress the cultivator than the much 
abused z"mindars. 'rhe zamindaxs have to deal with those raiyats whose names 
are registered in the village papers, hut these middlemen will have to deal with 
people who have in most cases no documentary evidence to prove that thcy 
are the actual cultivators. Then there is another provision of the Hill which 
concerns the zamindar more directly-I mean the provision which dohars the 
raiyats from contracting against their rights of occupancy. Such contracts are 
but selUom made. A zamindar might especially wish to havc a piece of land 
all to himself, though it might not necessarily be his zarat or lelulmar land. It 

,might be a jungle or a preserve, and supposing he was to lease out a part or 
the whole of this plot, on condition that at some fnture time it is to be given 
baek to him, is he to be prevented from the use of his land for ever? ~'hen, 
again, zamindars very oftcn plant trees on their lands, and lease out the ground 
to raiyats to grow crops for a certain number of years, and, in most cases, at 
very low rates, on the condition of regaining possession of the lands when the 
trees grow up, and tpe raiyats gladly take such lands on short leases. Are 
these miyats supposed· to acquire rights of occupancy? Then, again, why 
provide for a right of occnpancy against any contcaet to the contrary? Such a 
provisiou does a way with the freedom of parties to contract. l'arties understand 
their own interest better, and it is idle for ihe legislature to affect to protect 
their interests. To secure some personal benefit, a raiyat may very well give 
up his rights under the law, but if the provisions of the Bill are passed into 
law they would not he able t? seoure such advantanges for themselvcs. 

"I am glad to see that the Bill proposes todoaway with the law which entitled 
the tenants to acquire rights of occnpancy only when they could prove that they 
were in the possession of an identical piece of land. There would be little 
harm done to the zamindaxs if, where raiyats occupy different lands in different 
years, the right of occnpancy is allowed to spring up in respect of a particular 
quantity of land held for a certain number of rears. But the Bill goes on 
further, and provides that if a raiyat occupies a very snw.ll quantity of land, 
and in respect of that quantity acquiJ:es a right of occupancy, such right would 
attach to all land which he may hold within the estate for however short 
a period. This is certainly nnfair. 
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" About the proposed facilities for the collection of rents, I must confess 
that the position of the zamindars would be much worse if the proposed changes 
are carried out. The Rent Commission had proposed to abolish the system of 
distraint altcgether. The new Bill has effected a compromise in this respect 
between the suggestion of the Rent Commission and the existing law; but I am 
confid~nt that the proposed mode of distraint through the Civil Court, and the 
dcposit of the proceeds for a month,would frustrate the very object of dis· 
traint, which is only had recourse to as a mode of speedy realization of rents. 
The present mode of distraint is the best and most speedy way of collecting 
rents. '1'he proposed law, however, in a way abolishes distraint altogether. 
It burdens the zamindar with the cost of an application tc the Civil Court on 
stamp-paper, as well as with the expenses of paying lawyers; whereas now he 
has practically no expenses to incur. Illegal distraints are no donbt objec
tionable, but, as I havc already said, it is only a very short time ago that the 
Government even used to resort to this illegal system, in managing the Oourt 
of Wards' estates. This shows clearly that though illegal the distraint na.ver • 
operated as a hardship. It would, therefore, be most undesirable ·to ilhan~ the 
present law, especially as the raiyats and zamiudars have ·begun tc know the 
law, and there has been absolutely no complaint by the raiyats that this instru
ment is used by the .amindars illegally, or as a means of oppression. It has 
been said that the law of distraint is an off-shoot of the English law. It may 
be so. But then how is it that you find in NipaI, which has had less to do 
with Foreigners than any other State in India, that diska;':'t has been carried 
on for certainly more than a hundred years ? 

"N ow I come to the most important point of the Bill-I mean the question 
about the enhancement of rents. The Bill proposes fixing tables of ratesior 
each pargana. This may have been quito possible before the tim~ of the· 
Permanent Settlement, but I doubt if it is p08sibleto do anythlng-of the sort 
now. It is hardly possihle to find two fields in the same village of e:mctly the. 
same quality of land, and parties will never cease to question the correctness 
of classification of lands. I know of a pargana where the rate for some 
of the villages is two rupees, whereas the rate for similar lands in another vil
lage is only two annas. Instcad, thereforc, of deputing officers to draw up 
tables of rates, would it not be better that the law should fix a certain propor
tion of the average produce as thc zamindar's rent. 

" Now as to the question of transfer of occupancy holdin gs. The zamindars 
ought to be thankful for getting the right of pre-emption. But it is not 
always that the zamindar is in a position to buy occupancy holdings, and in 
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such cases would it not be advisable to give a kMdkdsht raiyat the right of pre
emption in preference to an outsider, and immediately after the zamindar ? This 
might in some cases prevent an out~sider cOIning in who has got no common 
interest with the villagers, and who does not necessarily care for the good-will 
of the viii_age community. 

"Here I might also mention the fact that though the zamindars have been 
allowed the right of pre.emption, still they are not allowed to buy on the same 
conditions as raiyats. A raiyat who buys an occupancy holding, and who does 
not wish to cultivate himself, can lease it to one who cannot acquire rights of 
occupancy; but if the zamindar leases out any such holding the cultivator at 
once acquires rights of occupancy. 

" About the survey of khdmdr lands I have to make only a few obsc;·va. 
tions. Such surveys would cost a great deal of money, IV hich the raiyats or the 
zamindars might eventually have to pay, and even then I do not see what good 
the raiyats or the zamindars are ever likely to get. No douht it would he a first
mte tiring to have proper records· of-rights, but it would be impossible to have 
proper records-of-rights by having a more survey of a village. 

"These are some of the observations which a cursory reading of the Bill 
suggests, but this is not the time to enter into all its details. 

"In conclusion I heg leave to make the following observations :-Thc Bill 
was originally intended to give relief to the zamindars as well as to the raiyats. 
Sir Richard Temple and Lord Lytton thought that the zamimlars should get 
further facilities for thc collection and realization of rents, bnt thc proposed 
Bill does not give the zamindars any facilities for the realization of rents. 
Now as to concessions to the miyats I have very little to say. It is the zamin
dars' interest to make any fair concessions to their raiyats. All that a zamindar 
needs is a law which secures him his rents and provides him with modes for 
speedy realization of the same, but I am obliged to say that if the procedure as 
laid down in the Bill is to become law, the zamindar's position is sure to be 
much worse than what it is now, ancl I can safely state, before concluding, that 
BiMr zamindars are quite satisfieu with the existing law, and do not wish for 
the changc contemplated." 

Thc Hon'ble KRIS1'OD.'-S P.I.L said :-" I wish to begin with a personal 
explanation, for which I crave your Lordship's indulgence. It may be supposed' 
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ri that, as I have the honour to sit in this Council under yonr Lordship's orders, 
j with the suffrage of thc landholders, it is my duty to look to the interests of 

J 
the landholders alone. Bnt such is not the case. I cannot divest myself of my 
natural sympathy with the millions who till the soil and constitute the back
bone of the nation. Indeed, I would not be true to myself, to my cherished 
convictions, and to my humble labours for the promotion of my country's 
welfare, if I were to shut my cycs to the interests of one party for the s,.ke of 
the other. All that I want is justice and fair play to both. No good landlord, 
I submit, my Lord, is blind to the interests and happiness of bis tenantry. In 
fact, l~ghtly understood, the iNterests of the two are interwoven with those of 
each other. A prosperous arid contcnted tenantry is a blessing to thc laodlord 
and to the conntry at large. In considering the vitally important question 
before us, happily we have n:ot to deal with a tabula rasa, and arc not left to our 
own unaided judgment. Both the landlord and tenant in Bengal have their 
charter of rights, and if we rightly interpret that charter we cannot go far 
wrong. This charter is none\ other than the Pel'manent Settlement Regulations. 
I consider it my duty to call 'the attcntion of your Lordsbip and the hon'ble 
Council to the main points oj) that charter, and to invite your nnbiassed decision 
upon those points. ' 

"Before I proceed to disc·1SB theBil!, I desire to offer my hearty acknowledg
mimt of the ability, industry a nd thorough mastery with which the learned Law 
Member has grappled with this intricate and complicated s1Jbject. The Bill is, 
doubtless, the work of many> hands, bnt he has accomplished his task in a few 
weeks which might bafHe the (efforts of many an expert in as many years. But 
I hope he will pardon me if II say I cannot accept all his conclusions and endorse 
all the views and opinions r,e has expressed on the subject. My Lord, the 
papers on the Bill have been b'.efore us for nine days, and I am free to confess 
that, consistently with my oth?er avocations, I have not been able to give it that 
close attention which I ought :to have given. I am, therefore, likely to make 

. statcments and remarks from 1m imperfect study of the Bill, for which I hope 
I will be excused, In sub\nitting the Bill to the Council, the hon'ble and 
learned Law Member reviewea; the whole question from the days of the Perma
nent Settlement, and in followfng his example I am afraid I shall also have to 
traverse a wide area. I may lie tedious in my statements and observations, but 
I hope the Conncil will bear with me kindly. 

e 
"I think we ought to cons: der, in the first place, who are the zamindars who 

come within the scope of thil Bill ; what was their position originally; what 
functions did they perform in he administrative and social economy of the 
country, and how far were thl y nseful to society and to the State? To ascer-

l 
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tain the position of the zamindlirs; it is not necessary for me to go back to the 
ancient history of India-I mean to the days of Hindu supremacy. It ill 
enough for us to know that when the Muhammadans took over this coun
try they fully :t:ecognised the position, the status and rights of the proprietors 
of the soil. It is true that the revenue demand was variable, but the rights and 
status of the zamindars were not at all interfered with. Before, however, I 
procRed to point out the position of the zaminMrs at the date of the Permanent 
Settlement, I will quote here the opinion of an eye-witness of tbe settlement as 
to the state of the country when the Permanent Settlement was effected, and the 
eminent service which that settlement rendered to the national Exchequer. I 
will read to the hon'ble Council the opinion of M'r. James PattIe, one of the 
best fiscal officers of the East India Company, who before his retirement held 
the hon'ble office of member of the Board of Revenue. Mr. Pattle writes;-

f The country brought under the Decennial Settlement was for the most part wholly 
uncultivated. Indeed, such was the state of the country from the prevalence of jungle infested 

• by wild beasts, tI, at, to go with any tolerable degree of safety from Calcutta to any of the 
adjacent districts, a haveller was obliged to bave at each stage four dmms and as many torches; 
besides, at tbis conjuncture, public cl'edit was at tbe lowest ebb, and ti,e Govel'Dment was 
threatened with hostiliti.s from various powerful Nath-e States. Lord Cornwallis's great and 
comprehensive mind saw that the only resonrce witbin bis reacb in tbis c";tical emergency was 
to establisb public credit alld rede,em the extensive jungles of tbe country. These important 
objects, be perceived, could ollly be effected by giving to the country a perpetual land assess
ment made on the grosIU'ental with reference to existing productiveness, and, tberefore, promising 
to all those who would engage the encouragement of an immense profit from extending cultiva
tion. Admitting the sacrifice was very great, 1 tbink it cannot be regretted wbeu it is con
sidered what difficulties it conquered, and wbat prosperity it has iutroduced. For my part, I 
am convinced that OUl' con linuance in the country depended on tbe adoption of tbat measure, 
and that ou~ stability could not otherwise have been maintained. Tbis was my opinion at that 
time, and it has remained unaltered.' 

"This is the opinion of an eye-witness of the Permanent Settlement as to 
the state of the country when that settlement was effected, and also when it 
was in operation for some time. AJ?d it was his deliberate opinion that the 
,Permanent Settlement enabled the Government of the day to keep the British 
power in the country. It may be said-and it is sometimes said-that the Per
manent Settlement was financially a mistake, but in those days it saved the public 
treasury. The Company's treasury was on the verge of insolvency; their 
territories were threatened by powerful enemies; on one side an adventurous 
European rival was plotting, and on the other mighty Native Chiefs were array
ed against the Compar y; it was then a question of the continuance of English 
lupremacy in the Eas' ; on th" other hand the land-revenue, on account of 
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'Varying assessment. could not be regularly collected. It was at this juncture 
the Permanent Settlement was made. 

"Ninety years have elapsed since this settlement was concluded. Within 
that period we have seen what changes, what commercial and material changes, 
have taken place, and how the jungle which then covered the land has been 
removed and cultivation bas ~n introduced; what nnancial prosperit» bas 
since succeeded the insolvency to which Yr. Pattie referred, and how active has 
been the national industry. I \'Iill not say that these results have been achieved 
wholly through the agency of the permanent Settlement, but I do not hesitate 
to say that it has contributed greatly to the consummation of the changes 
which we now contemplate with 80 much satisfaction. It is well known that 
one of the charges brought a,,<>ainst the Bengal land system is that it has 
involved the Government in an unnecessary sacrifice of prospective revenue. 
But, my Lord, if an examination of the development of the finances of these 
Provinces were made, it would be seen that in no other Province bas the publio 
revenue progressed 80 satisfactorily as in Bengal, and tbat whatever sacrifice 
was made by the Permanent Settlement of the public demand in Bengal bas 
been more than made up by the enormous indirect increase of the revenue 
from many 8Ources. This was particularly pointed out in the Duke of Argyll's 
despatch on the Road Cess. 

• 
"1 noW' come to the position of the zamindars before or'at the time of the 

Permanent Settlement. The name of :Mr. Francis is well known in history as 
one of the colleagues of Warren Hastings in .the administration of India. 
When he was in this country, the question of the land settlement occupied the 
attention of the Government, and enquiries were set on foot as to the position 
of the persous who were then known by the name of zamindars. Mr: Francis 
in a Minute, dated 22nd January, 1876, or rather in a note to that Minute, 
wrote:-

'The inheritable qnality of the lands is alone snmcient to prove that they are the property 
of the zamfndars, talnqd&rs and others, to whom they haTe descended by a long conrse of 
inheritance. The right of the Sovereign is fonnded on conqnest, by which he sncceeds only 
to the state or the conqnered Prince; nnless, in the first instance, he resolves to appropriate or 
VansFer all private property, by an act of power, in virtne of his conqnest. So harbarons an 
idea is eqnally inconsistent with the manners and policy of the British nation. When the 
Mognls conqnered Bengal, there is no mention, in any historical acconnt, that they dispossessed 
the zamfndars of this land, thongh it is freqnently observed that where they Toinntarily eame 
in and enbmitted to the new Government, they were received with marks of honoar, and· that; 
Dl_ were used to gain and secure their attachment.' 
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"These were the men whom the British Government, on the first acquisition 
of this country, found in possession of the land. - Mr. Francis admits that the 
Muhammadan Government always recognized their position and rights, and in fact 
did all they could to gain and secure their attachment. I do not know whether 
many members of this Council have read that curious book called, I believe, 
the' FOIlf great zamindars of Bengal', by Mr. Rouse. It is now out of print, 
but ~t is a very interesting and useful book. ,It contains good deal of informa
tion about the ~ermanent Settlement, about the status of landlords in those 
days, and gives a very interesting history of the four great families of zamin
dam in Bengal, namely, Burdwan, Dinajpur, Nattore, and Kishnagur. It 
also gives som~ account of some minor zamindars. I allude to this book only 
to show that in the days of the Permanent Settlement there were men in 
possession of large propert.ies or estates, and that they were considered absolute 
proprietors of the soil. Now, in what light were these zamindars regarded by 
the authors of the Permanent Settlement P Were they regarded as proprietors 
of the soil or not P Here is the opinion of Sir John Shore, afterwards Lord 

• Teignmouth :-

, I consider the zamfndars as the proprietors of the soil, to the property of which they 
succeed by the right of inheritance, according to the laws of their own religion; and that the 
sovereign authority cannot justly exercise the power of depriving them of the succession, nor 
of altering it when there are any legal heirs. The privilege of disposing of the land by sale 
or mortgage is derlved from this fundamentiU right, and was exercised by the zamlndars before 
we acquired the Dfwalll.' 

"I will give an extract from the Minute of Lord Cornwallis, dated the 18th 
September, 1789. He says:-

, Mr. Shore has most ably, and, in my opinion, most anccessfully, in his Minute delivered 
in J line last, argued in favQur of tbe rights of zamfndars to the property of the soil. But, if 
the value of permanency is to be withdrawn from the settlement now in agitation, of what 
avail will the power of his argumenta be to the zamlndars lor' whose rights he has contended l' 

" Again, His Lordship writes :-

, Although, however, I am not only of opinion that the zamlndars have the best right, 
but from being persuaded that nothing could ~e so ruinons to the pnblic interest, as that the 
laud should be retained the property of Government, I am also convinced that, failing the 
claim of rigbt of the zamlndiirs, it would be necessary for the public good to grant a right 
of property in the soil to them, or to persons of other descriptions. I think it nnnecessary to 
ente~ into any discussion of the grounds upon which their right appears to be founded: 

.. So that Lord Cornwallis was deliberately of opinion that the zamindars were 
the proprietors of the soil, and that, even if their rights were questioned, still, 
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as a matter of policy, proprietary rights should be conferred upon them. The 
zamindars before the Permanent Settlement were not only proprietors of the soil, 
but they actually exercised powers which legitimately belonged to the State or 
Sovereign; they levied duties on internal commerce, a power which, as far as I am 
aware, no private landlord is allowed to exercise in any civilised country. But in 
those days, as I have observed, the zamindars actually exercised that sovereign 
power. Lord Cornwallis justly held, on grounds of public policy, that such 
power should be withdrawn from the zamindars, and in his Minute dated 3rd 
February, 1789, he wrote :-

C I admit the proprietary rights of the zamlndars, and that they have hitherto held the 
collection of the internal duties; but this privilege appears to me so incompatible with the 
general prosperity of the country, that, however, it may be sanctioned by long usage, I am 
convinced there are few who will not thiuk us justified in resuming it.' 

" And 80 this power was r.esumed-I do not say unjustly; I admit that it 
was very properly resumed. But I mention it to show that the zamindars not 
only exercised the powers of landlord, but even, to some extent, the sovereign· 
power. Lord Cornwallis, as the hon'ble Council is aware, fixed the revenue 
demand at ten-elevenths of the gross rental, and, by way of compensation to 
the zamindars, surrendered the waste.lands to them. The Government has 
always recognised the right of the zamfndars to the waste-lands, and the 
assurance given to them in the days of the Permanent Settlement was repeated 
in the subsequent Regulations. Thus, I find the following in the preamble to 
Regulation II of 1819:-

C It appears to be necessary, in order to obviate all misapprebension on the part of the 
public officers and individuals, * * * formally to renounce all claim on the part of 
Government to additional revenue from lands which were included within the limits of estates 
for which a Permanent Settlement has been conclnded, at tbe period when such settlement was 
so conciuded, whether on the plea of error or fraud or on any pretext whatever." 

" Section 31 of the same Regulation states that-

C Nothing in the present Regulations shall be considered to affect tho right of the 
proprietors of estates for" which a Permanent Settlement has been concluded, to the . 
full benefit of all waste-lands included within the ascertained boundaries of ,uch estates, 
respectively, at tbe period of the Decennial Settlement, aud which have since been 
or may hereafter be, reduced to cultivation.' 

" 1 will not allude here to the assumption sometimes made that the waste. 
lands should be treated in the same way as lands settled at the time of the 
settlement. It should be remembered that these waste-lands were howling wil
dernesses at the time, and that it was left entirely to the discretion of the zamin. 

D 



248 BENGAL TENANOY. 

dars to settle them in any way they might think proper. To that question I 
will not advert at present. I have said that the waste-lands were given to the 
zamindars by way of compeJisation for the exorbitant assessment of the 
Permanent Settlement. The Council was doubtless well aware that the assess. 
ment' was so heavy that most of the first zamindars, with whom the settlement 
was made, were literally swept away under its effects. The great house of 
Natt(}re, which, I believe, used to pay 52' lakhs of rupees of re~enue, was 
broken up completely undcr the crushing effects of the heavy assessment of the 
Permanent Settlement. The house of Dinajpur suffered similarly, and so did 
the hOlIse of Birbhum and many other families. The Burdwan house was 
also tottering, and was only saved by the introduction of the patm system. 
I cannot do better than read tp the hon'ble Council the remarks which no less 
an authority than Sir George Campb,ell has made on this subject in the Bengal 
Administration Report for 1872-73. He says:-

'The Government demand was then one which left a margin of profit, but small com
pared with that given to zamlndars in modern days. There was wide-spread default in the 
payment of the Government dues, and extensive consequent sales of estates or parts of estates 
for ,recovery of arrears under the unhending system introduced in 1793. In 1796-97, lands 
bearing a total revenue ofsikka 1!.s.14,18,756 were sold for arrears of revenue, and, in 1797-98, 
,the revenue of land so sold amounted to sikka Rs. 22,74,076. ' By the end of the century 
the greater portions of the estates of the 'Nadiya, Rajsbah" Bisbanpur, and Dinajpur 
Rajas had been alienat;d. The Burdwan estate was seriously crippled, and the Birbhfun 
zamindan was completely ruined. A host of smaller zamindars shared the same fate. In 
fact it is scarcely too much to say that within the ten years that immediately followed the 
Permanent Settlement a complete revolution took place in the constitution and ownership of 
the estates which formed the subject of that settlement.' 

"N ow, what do these startling statements show P The Permanent Settle
ment, as I have shown from a quotation from Mr. Pattle, was intended to benefit 
the landlords as well as the State. The State derived immediate benefit by the 
replenishment of the treasury. The landholders, however, at the time suffered 
extremely. In fact, as this statement shows, most of the original zamlndars 
were swept off the face of the earth by the tremendous sacrifices they were 
called upon to make at the time the Permanent Settlement was established. 
Most of the present zamindars have come in by investing their capital, and 
they have done so in perfect relianc~ npon the good faith of the Govern
ment. 

(. I have shown that the waste-lands were made over to the zamindars by 
way of compensation. Now, how were the waste-lands brought into cultiva. 
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tion P My object is to show what functions the zamindars have performed 1n 
the social economy of the country. The zaminlla.rs in the first place invited 
tenants, because in those days it was the land which sought the tenant and not 
the tenant who sought the land. They established villages at their own expense, 
and they appointed the village smith, the village barber, the village priest and 
other members of the village establishment, by giving them rent-free lands. 
They made ta\clpl.vi advances to the raiyat for the cultivation of the lImd j 
they charged no rent whatever in the, first instance, and subsequently levied a 
progressive rent as cultivation advanced, and' in this way they reclaimed the 
jungle which covered the greater part of Bengal in the days of the Permanent 
Settlement. You may now go to any part of the country, and you will be 
struck by the smiling fields and the teeming populations which meet your eye 
in every direction. But, in 1793, you could ha~dly go a few miles from Calcutta 
without drums and torches to keep away wild beasts. Those who brought 
about these changes certainly deserved the thanks of the public. 

"Nmv, what have the zamfndari! done in other respects P Have they been 
content only with the introduction of cultivation and the reclamation of 
waste-lands P No.' As population has increased, as cultivation las extended, 
as civilisation has advanced, the zamindars have risen'to the requirements of 
the time, and have also assisted in the executien of publio works, in accordanoe 
with the spirit of progressive time. Go through the viltages and you will 
generally.find in most of them large tanks. ,I am sorry to say that tanks now
a-days are not dug with the same zeal as heretofore. But you will find many old 
tanks dug by the zamindars, an.d there was a double motive in the execution of 
this work. In the first place, water was necessary for cultivation in times of 
drought, and, secondly, it was necessary for drinking purposes. The zamindar 
wanted to foster the settlement of raiyats, and, therefore, he opened these 
tanks; lie had also partly a religious motive in providing drinking water for the 
people. As this hon'ble Council knows well, among the HindUs religion sup
plies a strong impulse for many of their acts, and the digging of tanks was one 
of these. Then, as the country advanced in prosperity, there. was necessity 
for roads, and the zaminda.rs were not remiss in making them. They, in co
operation with their tenants, laid out large sums of money in making roads 
through different. parts ofthe country. I will give you the example of one 
district only-the district of HugU. The list which I hold in my hand does not 
comprise all the roads made in the district within the last few years, but it 
gives a good account of what has been done. These roads were· made at tlie 
time of the Ferry Fund Committees which existed before the Road. Cess Com-
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mittee was constituted. The following is a list of the roads and bridges referred 
to:-

Names of the Roa.ds and Bridges. 

Bhasiara to Tribany 

Jonye to the Surussutty 

Jonye to Connaghur 

Biddabatty to Gobindpore 

Biddabatty to H uripa1 

Chinsurra to Dhoneakhally 

HugH to Dwarbasiny 

Pandua to Calna 

Howrah to Jugutbullubpore 

Metalling of the road from Serampore to 
Salkea. 

The Bally Tension Bridge 

Two bridges on the Dhoneakhally road 

Three bridges at Nosorye, Tribany and Sat-
gan. 

Lengtbs. 

16 miles 

8 do. 

7 do. 

7 do. 

25 do. 

25 do. 

12 do. 

18 do. 

12 do. 

13 do. 

By whom constructed. 

Zamiudar of Bhastara. 

Ditto of Jonye. 

Ditto ditto. 

Singoor zamindBrB. 

ZamlndarB and F. F. Committee. 

Ditto ditto. 

Ditto ditto. 

Ditto ditto. 

Ditto ditto. 

Ditto ditto. 

Ditto ditto. 

Ditto ditto. 

Zammdar of N oa para. 

"Now, what has been done in HugU has been more or less done in other 
districts in Bengal. If the Council will refer to the Famine Report of Sir R. 
Temple, they will see that the zamindlirs gave, free of cost, all the lands required 
for roads and tanks which were constructed during the scarcity of 1873-74. In 
fact, the question arose whether the Government could take over lands free of 
all consideration, and the learned Advocate General was of opinion that it could 
not. But the zamindars in a body refused to receive a pice for the lands they 
gave for those purposes. 

"Now, have the zamindars-done anything for education, in the way of estab
lishing or promoting the establishment of schools P I have been just reading 
the last report of the Director of Public Instruction, Bengal, and I find that 
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the total -amount of private contributions was nine lakhs last year, including 
both endowments and private subscriptions. The statement is this :-

Unaided Initio 
Government Aided luatitu. tutionl under 

TOTAL. Institutiool. tiona. regular in-
Ipection • 

• 
Rs. Re. Re. Rs. 

Endowments 6li,OUi 64,332 82,957 1,62,304 

Subscriptions 14,870 6,19,205 1,11,838 7,45,918 

GRAlID TOTAL ... I ... ... I 9,08,217 

"Jw.y one who knows the_sources from whi<;h these contributions usually 
come will admit that the bulk of it came from the pockets of the zamindars. In 
the same way, in 1881-82, the total expenditure on dispensaries was Rs. 3,74,000, • 
and the subscriptions from the Native community amounted. to Rs. 1,20,000, 
and it may be also said that the bulk of this money came from the zamindars. 
I ought to have- said, while noticing the support which the zamindars have been 
giving generally to education, that some of the most munificent benefactions in 
the cause of education have come from the zamindars. Take, for instance, tbt! 
magnificent Tagore Law Professorship Endowment at a cost of three lakhs of 
rupees, which was founded by the late Hon'ble Prasanna Kumar Tagore, the 
illustrious uncle of my friend Maharaja Sir J otindra Mohan Tagore. My friend 
the Diggiapatti Raja has given, I believe, Re. 1,20,000 for the RajsMhi 
College; munificent donations have also been given for the Ravenshaw College 
at Cuttack, and for the Berhampore and Kishnagur Colleges by other zamindars; 
and I say it with much pleasure that one of our hon'blc colleagues, the Hon'ble 
Durga Charan Laha, has given Rs. 50,000 towards the cause of education. I 
could mention many more names, but it is not necessary. I cannot, how
ever, refrain from alluding to the many magnificent benefactions given by my 
friend the Maharaja of Darbha.nga, and I think it is not too· much· to say that " 
the zamindars generally have not been deaf to the call on their purses in the 
cause of education. Then there was one branch of education which the zamin
dars from the first encouraged with thE! greatest liberality- I mean .Banscrt 
learning. I believe hon'ble members were aware' that rent-free lands to the 
extent of more than a crore of rupees were assigned by the zamindars, of their 
own free-will, for the support Of men professing Sanscrit learning. The great 
house of Nadiya gave away in this way, I believe, the bulk of its property. 

". 
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These were voluntary contributions. But the zamindars were also subject te 
compulsory contributions for public purposes. I may mention, first, the dal 
cess. It is not necessary for me to go into the question of the dflk cess, whethe 
the zamlndar was liable to render postal service or not. It is enough, for m~ 
present purpose, to say that they were required to pay the cess. Then th, 
zamindars were also Ijable to pay the road and public works cesses, and witl 
them. their raiyats are also liable, and the 'amount thus contributed by th, 
zamlndars annually comes to 35 lakhs of rupees. Then the zamindars con 
struct embankments voluntarily, for the protection of their raiyats, and theyar, 
also liable to an embankment cess for those embankments which aremaintainel 
at their expense by the State. They are also called upon to perform certaiJ 
official services. Whenever troops march through their estates they are requiree 
to provide supplies for_them; whenever public officers pass their way, they als, 
do their best. to send provisions to them; whenever heinous criminal offence 
were committed within the limits of their estates they were required to report th, 
same to the Police. In the days of the salt mouopoly of the East India Com 

• pany, the zamindars were made liable for the illicit manufacture of salt on thei 
estates. Whenever statistical or economical enquiries are made the zamindar 
are required, through the Police and the Magistrates, to make reports, anI 
whenever any great pnblic work has to be done their services are put inti 
requisition. Take, for instance, the census operations. I appeal to His Honou 
the Lieutenant-Governor to say whether the Government could have carried ou 
the census work at Q.ouble the cost which was incurred if the zamindiirs had no 
freely offered their own services, and those of their servants, in furtherance 0 

this great work. And they perform these public services ungrudgingly; the~ 
fully acknowledge that propel.'ty h~ its rights as well as its duties. Then, again 
the public seem to think that they have a claim on the purses of the zamind§,r, 
for all public purposes, for whenever there is any call for money, who is it that i 
first appealed to ? It is the zamindar. Take, for instance, the calls made herl 
for contributions for the relief of the sufferers from the Crimean war, the Bcotel 
fa~ine, the Irish famine, the Lancashire distress, and many other funds 
If you examine the list of contributions, you will find that zamindars have 
always headed it; even for race stands, agricultural shows and othe: 
objects their purses have been taxed. The district officers do not hesi 
tate to appeal to the zamindars whenever they have a public object in view. AnI 
in times of difficulty the zamindars have loyally, willingly and chel'Tfull~ 
placed their services at the' disposal of Government. Take, for instance, thl 
Sepoy Mutiny. Happily, the flame of the Mutiny did not extend to Benga 
Proper, but it did spring up in parts of Bihar, and the Government havI 
heartily acknowledged the loyal services which the Bihar zamindars rendere, 
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in that CrISlS. In Bengal, too, they did some ~ervice in their own way by 
supplying elephants and other things for which the Qovernment applied to 
them. Even in fiscal emergencies the Government has not hesitated to appeal 
to the zamindars, relying on their loyalty, and with. the greatest alacrity they 
have responded to the call. I am personally acquainted with the circumstsnces 
of one case. In 1878, there was a financial pressure, and Sir John Strachey, who 
was then the Finance Minister, ';anted tempf)rary accQmmodation to make the 
two ends meet. He did not desire to raise a public loan, he simply wanted a tem
porary accommodation, and he spoke to Sir Ashley Eden and asked him if he 
could secure some Iakh.s of rupees in that way. I was, taken into confidence, 
and I know that several of my zamindar friends willingly came forward 
with the required help. So whenever there has been any occasion for help, 
and whenever any appeal has been made to the zamindRrs, they have not 
hesitated to render every assistance in their power to the State. I may also 
cite the Minute of Sir R. Temple as a testimony ,to'the services which the 
zamindars rendered to their tenantry during the great famine of 1873-74. I • 
wish I had before me ?J. copy of that Minute to read to the Council a few ex
tracts from, but 1 am sorry to say I have not got it I dare say that Minute 
has been read by most hon'ble members, and they doubtless recollect that the 
zamindars, as recorded in that Minute, remitted 18,khs of rupees of their rent, 
suspended the payment of rent, gave ta~avf advances, and aiforded cl1arit~bIe 
relief to their tenantry in that crisis without any grudge, and Sir R. Temple 
justly eomplimented the zamindars by saying that they h'ad nobly redeemed 
their character as landlords. Apart from these facts, I m~y tell you that, 
whatever disputes may here and there exist OJ' arise' between zam~dars and 

. raiyat&, the raiyat generally looks up to the zamindar as a protector against op
pression and injustice. If a policeman troubles him he goes to the zamindar; if a 
private individual assails him he goes to the zamindar;' if there is a quarrel 
between the l'aiyat and his brother, his sister or his uncle, he goes to the 
zamindRr for an amicable settlement of the quarrel. In fact, whenever the 
raiyat is in difficulty he looks up to the zamindar for assistance, for advice, and 
fol' arbitrament. But while the zamfndar performs these functions I 'hope the 
Council will kindly bear ia mind that the zamindar does not get aU' the profits 
from the land. in the shape of rent. The road cess returns show that there is 
a long chain of sub-infeudation in' the country, and that the profits from land 
are largely intercepted by middlemen. When the' Permanent Settlement was 
first made these middlemen were not in existence, except ·the dependent taluq_ 
dar, the istimrardar and the mukarraridar. But as I have shown, the pressure of 
the assessment was so severe that even the big house of Burdwp,n WliS tott~ring, 

and for his sake the patni system was introduced, and from that time S\lb-

• 
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infeudation commenced. A large number of .tenure·holders sprung up under 
this system, and they gradually intercepted the profits from the land. I do 
not say that this is to be regretted, for the more wide-spread are the profits 
from land the better for the country, but this fact should be borne in mind, 
because it wasgerieran'y thought that all the profits from land were monopo
lized by the zamindars. On this point Sir. R. Temple, in the Administration 

. Report of Bengal,. for 1875-76, wrote:-

• The material advancement of the sUh-proprietors, the raiyats and the peasantry in 
Eastern Bengal has "een mentioned with satisfaction on for~er occasions. A remarkabl: 
illustration has been afforded by the detailed inquiries which are being made for the valuation of 
the lands in the deltaic district of B6.kirganj. It appears from the road cess retnrns that the 
rent.rol]" payable to the intermediate tenure.holders is often twelve, twenty or fifty times the 
rent paid to the superior landlord. It seems probable that not less than" crore of rupees 
(assumoo as equal to one million sterling) are annually paid in rent in this district, and that 
,the value of the agricultural produce of tbe district can hardly be less than five millions ster
ing imnually, and may be much more. The returns, moreover, while they show the prosper· 
ous condition of the tenure-holders and other middlemen, show also how the profits of the 
land are slipping out of the hands of the zamlndars, who have permanently alienated their 
interests in the soil, and, in many cases, have fallen into the position of needy annuitants! 

" So that the zamlndar did not monopolize the profit from the land which 
constituted rent. 

"Now, I have gone to this length to show who the zamindars were, what 
functions they performed in the social and administrative economy of the 
country, and what services they have rendered to society and to the State, only 
with a view to impress upon the members ofthis hon'ble Council the propriety 
of showing some consideration to men who were so useful to the country. I 
do not believe that those who perform such important functions will not 
receive due consideration at the hands of this Council in dealiD.g with 
the law of. landlord and tenant. If they have performed such useful 
and beneficent functions, have th~y no claim to your generous consideration; 
and are they not entitled to have their rights duly recognised by the State and 
the legi&lature P The hon'ble and learned Law Member, in introducing the 
Bill, said that the zamindars were in no sense absolute proprietors of the soil; 
that, according to the definition of owner in certain English Statutes, he appre
hended that the zamindars were no better than managers or trustees or limited 
owners of the land. I will, with your Lordship's permission, read one short 
extract from the hon'ble member's speech. He said:-

'In the first place, the term, as applied to land, has no technical meaning in English Jaw, 
and if you were to ask an English lawyer what were the rights in the soil of a proprietor of 

• 
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land, be would probably tell you that you were using loose and popular language, and would 
beg you to make your meaning mor~'precise aud clear. Iu the next place, the term was freely 
applied to the zamindars of Beugal and other persons of the same class in Reguiations and 
otber official documents of a date anterior to 1793, and, therefore, could not possibly be taken 8B 

indicating or, to use a technical term, conuoting rights created .. t that date. And, thirdly, tbe 
term, though, as I have said, it has no technical meaning in England, has acquired a very 
definite meaning in the settlement litera'ure of British India. ,It means, iu those pa.ts of 
India which are not permanently settled, the person who, whatever may be his rights on the' 
soil, has the right of having a settlement made with him, the person, namely, whom, for pur. 
poses of land-revenue, and for those purposes only, the Government find it convenient and 
advisable to treat 8B owner or proprietor of the land. Such a recognition, of course, is not 
inconsistent, and was never supposed to he inconsistent, with the existence of any number 
of other right;. in any Dumber of other persons. All such rights are simply left outstancj.ing. 
The use- of the term proprietor in this sense is closely analogous to the use of similar terms 
in English statute-law. Here, for instance, isade6nition of owner taken from a recent English 
Act, the Public Health Act of 1875 :.-' Owner means the person for the time being receiving 
the rack. rent of the lands or premises in connection with which the word is used, whether on 
bis own account or as agent or trustee for any other person, or who would so' receive the • 
same if snch landa or premises were let at a rack-rent." 

"I appeal to this hon'ble Council to consider whether, when Lord 
Cornwallis and Sir John Shore effected the Permanent Settlement, they 
understood the words 'proprietor of the soil' in that sense. I have already 
read to the Council extracts from the Minutes of Sir J o~ Shore and Lord 
Cornwallis, giving their opinion on the statUs of the zamindaratthe date of thee 
Permanent Settlement, and I will now confine myself to the one point raised, 
namely, the legal position of the zamindar; I daresay the hon'ble and learned 
Law Member will acknowledge the high authority I am going to cite. I 
alludeto the opinion of Lord Lyndhurst,-Vol. I, Moore's Indian Appeals" 
p.348- ' 

, It is to be gleaned from these Regulations that the proprietors of lands in India had an 
ahsolute ownership and· dominion of the soil, that the soil was not vested generally in the 
Sovereign, that proprietors did not hold it at the will of the Sovereign, hut held the property 
as their own. ~ * * I think it is impossible to read those articles without coming to the 
conclusion that the zamlndars and taluqdars we!'e owners of the soil, subject only to a tribute, 
and that it was the object of the Regulation to make that tribute /ixeli and permanent.' 

":My Lord, I am-no lawyer, and am, therefore, bound to' accept the 
interpretation of the law as it may be given by the learned Law Member j but" 
in, the face of this opinion from no less an authority than Lord Lyndhurst, I 
hOJle I may be excused if I refuse to accept even the high authority of my 
learned friend. If Lord Lyndhurst holds that the zamindlirs are the actual and 
• 11 
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absolute proprietors of the soil, I appeal to the Council to consider whether 
many of the provisions contained in the Bill are consistent with that reading 
of the law. For, if I understand the Bill aright, it proceeds wholly on the as.' 
surnption that the zamindars are not owners of the soil, and, therefore, they must 
submit to a redistribution of property, as it were, under the operation of the pro. 
posed law. From 1793 to this day, the zamfnuars have been recognized by the 
Government over and over, by solemn Regulations and Acts, and also in solemn 
State papers, as proprietors of the soll. Even Act X of 1859 did ,not do away 
with the material incidents of proprietary right, though it rp,cognised tha occu. 
pancy-right of the tenant under the twelve years' rule; it did not take away the 
right of enhancement of rent, of eviction of the raiyat, and many other rights 
inherent in an absolute proprietor of the land. But, after the lapse of ninety, 
years, the zamindars are now told, by no less an authority than the learned Law 
Member of your Excellency's Council, that they are not proprietors of the soil, 
that they were hitherto labouring under a huge delusion, and that they must pre. 

, pare their minds to surrender their rights as soon as they can, that there is another 
class waiting to participate in the land with them j that in faet there is to be a 
redistribution of the landed property. I hope this hon'ble Council will se. 
riously consider the effect of these propositions, for if I read the Bill aright it 
lilnoUlits to this. 

"Now I come to the'necessity for legislation. I at once concede that there 
is necessity for legisla,tion. There has been for many years necessity for legis. 
lation. I regret much that it has taken the Government so ~ong a time to give 
that relief which both the zamindar and the raiyat have stood much in 
need of for so many years. From 1871 Government has been promising 
to simplify the law for the recovery of rent. It is well known to this 
Council that it was no part of the obligations of the' zamindars to col. 
lect the road cess and public works cess for the Government. But Sir 
George Campbell, when he imposed the road cess, succeeded in getting 
the assent of the zamfndars to collect the cess on behalf of the Govern· 
ment, on the understanding that the law for the recovery of rent would 
be simplified without delay. The mmfndars had felt the delay in the re
covel'y of rents as a great grievance, and they said that if the Government 
would give them the quid pro quo, 'they would undertake the duty of col. 
lecting the cesses. It is to be borne in mind that the zamfndiirs received no 
remuneration whatever for the collection of the cesses either, by way of percen. 
tage or in any other form j and I do not know whether any commercial com· 
munity would undertake such a duty, without charging commission of some 
kind. But the zamindlirs did not take any remUU(:'ration. They were onlt 
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buoyed up by the hope that the law for the recovery of rents would be simpli
fied. When Sir George Campbell left th~ arena no change was made •. He 
made promises, but no change was effected. He II?ade inquiries and intended 
to do something, but nothing was done. Then cam,t),Sir Richard Temple. He, 
too, saw the propriety of changing the law of procedure for the recovery of 
rent. He also prepared a draft Dill, but nothing was done. Then came Sir 
Ashley Eden. During the first two years of his rule he was very active in' this 
matter. He actually caused a Bill to be introduced into the Local Council, 
but that Bill was dropped on the plea that the whole rent-law should be 
dealt with_ From that time rose the cry for a general revision of the rent-law. 
Heretofore, the complaints were about the recovery of rent and the settlement 
of rent, but now Il8me the cry for a general revision of the rent-law, a compre
hensive revision of the substantive rights of landlords and tenants. Against such 
a general revision the zainindars protested. There was not the faintest echo 
from the raiyats in any part 6f the country to the cry raised-by the Government 
that there should be a general revision of the substantive law. And yet the 
Bengal Government thought it necessary to appoint a Commission to prepare a 
draft.-Bill for the general revision of the rent-law. The Commission was fairly 
constituted, and I must do them the justice to say that they performed their 
work with great intelligence, ability and zeal. But, my Lord, I cannot help 
saying that the Bengal Rent Commission did not work in the way in which 
Commissions of a similar kind worked in England, and, as far as I am able to 
judge from the papers submitted by them, they have ~ot iliven sufficient data 
for the conclusions arrived at by them. They made. no ,statistical enquiries; 
they made no local enquiries; they sat in their own chamber8; they called for 
official reports, and from the depth of their own consciousness they evolved 
their theori\ls and propositions. Ransack their reports, ransl!-ck the voluminous 
literature which they have produced, and find out if you can any information as to 
what extent evictions were resorte!! to in this cpuntry., That was one ofthe first 
propositions they were Qharged with enquiring into. It was said that evictions 
were on a large scale resorted to in BengaJ; but where were proofs in supp<!rt of' 
such a statement P They ought to have given some figures showing the current 
of evictions district by district j but where were they P On the contrary, is it not 
a fact that evictions were rarely resorted to by the iandlord, and that the Courts 
were most reluctant to order eviction? Then there was the question of the trans
ferability of occupancy tenures. On this point have theRent ColIlIQission given 
any details? Of course, they say that this right is recognized in some parts of 
the country j but where are the facts and ~gures ? Were not the records of the 
Courts open to the Commission P. and could not, they give facts and figure~, ex
. tending over some years, to show that to this extent the custom has preVailed P 
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"Now, with regard to the enhancement of rents. Is it a fact that the en. 
hancement of rents is going on under the provisions of Act X of' 1859 ? It 
is generally believed that these provisions have brought enhancement of rent 
to a deadlock. I, for o,Ilej.would have been glad to receive some statistics on this 
point-how far enhancement has been stopped by the present provisions of the 
rent.law; how far the rates have been alteredp that was to say the rates at which 
the rent was paid bef~re and is now paid; in what proportion rents have been 
increasing, and so forth. Enquiries of this kind have been lately made in some 
districts for the collection of tables of rates; but the papers produced by the 
Rent Commission offered little information on the subject. I think that if a 
Commission of this kind had been appointed in England they would have given 
fully the facts and figures on which their conclusions were based. 

'.' But the Rent Commission of Bengal, I am sorry to say, did not furnish 
us with such facts at.d figures as would fully bear out their own conclusions and 
opinions. That Commission, I believe, was appointed with the view of securing 
to the Bengal raiyat what were popularly called in England the three F's. Now, 
it is worthy of consideration whether the three F's, consistently with the econo
mic conditlons of this country, have not already the fullest operation here. 
Fixity of tenure. The twelve years' rule, under Act X of 1859, has practically 
given fixity of tenure to the bulk of the agricultural population of this country. 
Some estimate it at ninety per cent. I cannot of course be positive about the 
figu~ ; but, from all I have seen and heard, I hold that the right of occupancy in 
Bengal is enjoyed by the vast majority of these tenants. In Bihar, too, though 
the raiyat does not fully appreciate the right, the light is practically enjoyed by 
the raiyat as appears from the report of Mr. Finucane, and it is for the Council 
to consider how the occlUpancy-right in Bihar is to be secured by law. The 
fact remains that it is already in operation. Fair rent. Now I invite hon'ble 
members to enquire and say whether the rents now levied in Bengal are not 
fair r whether the raiyats in any district now pay rents which may be called 
racK.rents, I mean in any district in Bengal Proper. So that you have now 
fixity of tenure, and fair rent. As for the third f, free sale, I admit that it is 
not common; that the custom obtains only in some districts, and that there even 
it is not fully recognized. It is a question whether the right of free sale should 
be fully recognized in the interest of the raiyat, and whether it would be quite 
colisistent trith the rights of landlords. I will return to this question hereafter. 

~ 

. " I now come to the Bill itself. I have already said that the Bill has 
been prepared with great ability and care, but I do not quite understand the 
primary object of the Bill. Is it to prevent dispute and litigation and to pro. 
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mote peace and harmony amongst zamindars and raiyats by-reasonable, fair 
and equitable provisions, or is it to redistribute rights in land, to promote and 
foster litigation, and set class against class P I should be very sorry to believe 
that the authors of the Bill had the latter object in view. I repudiate any 
such notion; but at the same time, when I read the Bill and contemplate its 
tendencies, I cannot help feeling that, however opposed such a ten~ency may 
be to the views and wishes of th~ hon'ble authors of the Bill, it will be practi
cally difficult to control that tendency of the Bill, so long as the provisions con
tained in it are allowed to have full play. I was in hopes that it would be in my 
power to propose a compromise which might be. acceptable to both zamindars 
and raiyats, and thus to contribute in some way to the promotion of that peace 
and harmony on which I lay great stress. But the present Bill, I am sorry 
to observe, is so one-sided that I cannot entertain any hope of proposing any 
such compromise. Indeed, there could be no compromise without concession on 
both sides, but the Bill leaves little room for compromise. I do, however, enter
tain the hope that when the Bill will be considered in Select Committee,-witb • 
the light of public criticism and public representations, the Committee will 
take into· consideration-: outside views, and deal with an even hand with both 
classes which are interested in and affected by it. After giving, as I have 
said, rather an imperfect perusal to the Bill, I find that its tendency is to drive 
both the raiyat and the zamindar into Court at every stage and to foster liti
gation all round. In the first place. it is proposed to make a distinction between 
khamar and raiyati bnd. Now, as far as Bengal Proper is lloncerned, I can say 
that there has been xpade no attempt whatever to absorb raiyati land into khamar 
land. The enquiries which I have made on the subject have satisfied me that 
the absorption of the raiyati land does not apply to Bengal Proper, nor has there. 
I believe, been any complaint on the part of the raiyats that they cannot obtain 
land from the zamindar because he bas absorbed the raiyati land into khdmar 
land. When such is the case, is it desirable to throw the country into the fer
ment of expensive and harassing litigation, by ordering a survey and measure
ment and registration of these lands P I believe the moSt important principle of -
legislation is, that it shO'Uld be made to meet the actual needs of the country. 
N ow the question is tbis, whether there is any actual necessity for the measure
ment, survey and registration of these lands in Bengal. Well,if the power is 
tnp.antto- be permissive. then it is not intended to apply it to Bengal Proper, 
because such necessity does not exist here. 

. 
"Then comes the question of occupancy-right. Now it is not my intention 

to go into the history of that question. That history has been repeated times 
without numuer, and the question has been discussed threadbare. It is 

o 
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enough for my purpose to recognize the position that Act X of 1859 gives the 
right of occupancy to the raiyat who holds the same land for twelve years conse
cutively. I accept that position. I have already said that the occupancy
right has already extended to the majority of raiyats in Bengal, and the ques
tion is, is it necessary to extend this right further, and to give a construction 
to the law which would practically give the raiyat the right to claim all lands 
as occupancy holdings, provided he occupies anyone spot for twelve years? The 
present law is, that the right of oc.cupancy shall accrue upon the same land. 
The provision of the proposed Bill is, that the right of occupancy shall accrue 
upon all lands which a raiyat might hold in the same village, or estate, if he 
has twelve years' possession of any particular plot; so that the effect would be that 
the raiyat who might hold two cottahs of land in village A for "twelve years will 
thus acquire the right of occupancy in two hundred bigMs of land in villages B, C 
and D, though he might have had possession of the same lands for only three or 
four months or years. I say the extension of the right of occupancy in this form 
is not consistent with the principles of the rent-law of 1859, nor consistent with 
the proprietary rights of zamindars. It has been said that this provision has 
been rendered necessary by the recourse some zamindars have to shifting raiyats 
from plot to plot, from land to land, in order to destroy the accrual of the 
right of occupancy. But, as far as Bengal Proper isconcertled, I am notaware 
of a single instance in which the zamindar has sought to defeat the right 
of orcupancy in this way. Those who have written on the subject, including 
no less an authority than Sir George Campbell, have readily admitted that this 
practice is not known in Bengal Proper, and yet it is to be extended to 
Bengal Proper under the present Bill. Now, I have said that this Bill will 
drive the raiyats and zamindars to Court at almost every step. How do I 
establish my position? If a raiyat is allowed to acquire an occupancy
right by the accum\llation of time, if he holds differimt plots of land" at various 
periods, there will be so many disputes about the calculation of periods that 
nothing will be practically decided without recourse to Courts. 

"Then comes the question of rent. In every case the settlement of rent will 
be practically subject to litigation. Whether it is settled by the Court or by a 
special revenue-officer, it will be a legal proceeding in 80me form or another. 
Nothing can be done, as the system has been devised, by private arrangement 
between the zamindar and raiyat. If the zamindar and raiyat come to a private 
understa~ding and enter into a contract, they must go to the revenue-officer as 
the keeper of their conscience. If they don't come to a private understanding, 
they must go to Court. So they cannot act as free agents or free men; they 
must have recourse to litigation. 
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"Next comes the question of thllrealization.of rent. Of course,if there are 
arrears, there must be litigation, and so on through all stages, even in matters 
of minor dispute. We will have, if I may he permitted to observe, a Pando
ra's box in the name of peace and harmony . 

.. I have said that the practical effcct of this Bill will be the redistribution. 
of property. If anyone will earefully read through the Bill he wi!) see 
that it takes away' some of the most important incidents of proprietary right. 
In the first place it abolishes the right of contract as regards occupancy-right. 
Now, what is the ground upon which this extreme proposition is based P The 
hon'ble and learned Law Member has produced what he thought was a horrible 
kabuliyat, and asked the Council to consider whether the legislature could 
conscientiously protect such a thing. I have not seen the original of that 
kabuliyat, but will consider it in the form of the translation in which it is 
given in the statement of the hon'ble member. I have compared it .with the 
kabUUyatB and pattO.s given by 'Government in kkdtJ estates, and also with the 
form of kaMliyat which the Government had at one time held up as a sample' 
for landlords, and which the Government used to sell to the general public. I 
do not know whether that form is now for sale, but i find, from a notification by: 
Goiernment in 1875, that a form of kabUUyot was printed and sold for public 
use by the Government, and in comparing this form with the condemned form 
which the hon'ble member has laid before the Council, I find that there is no' 
very material difference, except upon one point. Now, I will briefly dwell upon 
this subject. The first point in the kabUliyat to which the hon'ble member 
took objection· was the monthly instalments. He said that • monthly instal
ments were oppressive. They drive the raiyat to the money-lender before the _ 
harvest, and they enable zamindars to worry the raiyats by bringing suits every 
month, and saddling the raiyat with costs.' " 

His Honour THE LIEUTENANT-GOVERNOR enquired whether this form . was 
issued from the Bengal Office. 

The hon'ble speaker stated that they were sold in the Bengal Office. 

The lUH1n..\.JA OF DARlIHANGA said that they were circulated in Court of 
Wards' estates. 

The speaker continued :-"Now, if the hon'ble member had enquired, he 
would have known that Govern~ent revenue was formerly paid in monthly ki8t8, 
and throughout the country rent was paid in monthly instalments, and that, 
subsequently, it was divided into quarterly instalments, and that in' many 
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parts of the country it is still paid in monthly instalments. So that this is no 
new condition, but even the payment of quarterly instalments might drive 
the raiyat to the money-Iender~ as he could not iilways pay before the harvest . 

.. I should mention that these monthly kists have been recognized in this 
country for a long time, and that even Suvankar, the Cocker of Bengal, has 
givel}, in one of his arithmetical tables, the- calculation of monthly kist8, so 
common was the practice. In the Government kabUliyat, I find that the 
first condition was. 'in default of instalments, monthly interest at the ...... per 
centum you shall pay.' Now this is important, because it is a sample patte. 
which is prescribed by the Government, and the first condition is, that if there was 
default so much interest must be paid. It is not necessary to go into this point 
at any length, but I will observe that RegulationjXI of 1793, admitting this usage, 
imposed these ki8t8, a:r;td severe penalties for default were prescribed in 
section two. 1 have said that the same condition is prescribed in the 
Government form of patts.. But what does the Government do in its own 

, estates? What is the practice of Government in its own kkas makals? 
I will read some passages from the forms of leases prescribed by the Board of 
Revenue:- . 

* * (pay the Government revenue leid by?i8t, according to instalments noted at the foot 
of this engagement. If I fail to pay the full amount of one instalment, or a part thereof, due 

. within the year, Government shall have power, on its own authority, without the interference 
of COUl-tS, to cancel any lease even before the close of the year'-Yol.ll,pao' 1'31, Form 16 . 

.. So here we see that the Government tells the tenant, 'if you fail to pay 
monthly revenue kists, the Government will have power, on its own authority, and 
without the interference of Courts, to cancel your lease even before the. close of 
the year.' Then, again, Vol. II, page 138, 'pay the revenue kibt by ki8t accord
ing to the kistbandi noted at the foot of this agreement. ~ So that the 
horrid private pattli which contains the condition about monthly instalments is 
not singular or unique . 

.. The next point is, 'if I fail to pay rent on a due date, I will pay interest 
at the rate of two pice in the rupee until the date of realization.' The remark 
of the hon'ble member .was that thirty-one per cent. was charged in the kabUliyat 
he had read out. It was well known that this was what was 'usually considered 
or called a penal sum, and that the Courts never decreed that rate of interest, 
the law allowing only twelve per cent. per annum, and such a clause, the 
hon'ble member knows, finds place in bonds in England; here the zamindar 
charges interest if the raiyat wilfully defaults. What does the Government 
do in its own kka8 mahdls if the raiyat defaults? Here is a provision in Form 
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25, page 141: 'If I default - • • I may be ejected at the will 
of the Collector.' The zamindar is content with interest, which the Court will 
never decree at more than twelve per cent. per annum; but under the form 
quoted, the Government, in case of default, has taken power to eject a tenant 
without the intervention of the Courts. . 

" I would ask the Council to· compare the terms of the kabulil/at taken 
from Government raiyats on Government estates upon the same points. I 
would refer to the Board's Rules again: the tenant engages-' I shall not ask 
for any abatement of revenue in consequence of inundations, drought or any 
other calamities, and no such requests if preferred will be listened to.'-Board'8 
RUles, Yolo II, page 131, clause 6, Form 21. Again,' I shall not raise any ob
jection to the full and punctual payment of the said revenue on the score of 
inundations, &c., or other accidents affecting the value of the said land or the 
outturn thereof, and I shall raise no claim to abatement on any such account.' 
-Form K, clause 5. It will be seen that no deduction is to be allowed to a 
Government tenant even in case of diluvion. And these were kabulil/at8 
which the Government obtained from tenants on then: own estates . 

.. The next objection is that the raiyat is not allowed to enjoy the value of 
trees, or to cut down trees. Now, similar rules will be found in Government 
Forms. Thus-' 1 shall not sell or cut any trees on the estate whether bearing 
fruits or not.'-Form 16. I presume that the raiyat who executed the 
private 'kabulil/at must have been a new comer; and, if he was a non-resident 
raiyat, 1 do not see any reason why the proprietor should be debarred of the 
right of making a contract with him that he should not be entitled to the right 
'of occupancy. If this is considered objectionable, landlords will .be able to 
accomplish their object in a different way, that is to say, by taking terminable 
leases for, say, ten years, and renewing the same at the end of ten years; and so 
defeat the accrual of the right of occupancy. In this llabUlil/r;,t, I see the zamin'
dar has gone straight to his work; but I hope it will not be supposed that, because 
there may be some instances of new raiyats who may enter into an engagement 
claiming no right of occupancy, for the simple reason that they have no just claim 
to such right, therefore, the right of occupancy is not allowed to.accrue in this 
country. On the contrary, as I have shown, since Act X of 1859 came into 
operation, the right!>f occupancy has extended to some ninety per cent. of the 
raiyats throughout the country. But how does the Government meet such cases 
in the kabUlil/at which it takes from its own tenants P The tenant declares' in 
the event of my dying during the continuance of the term of this engagement, 

II 
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the Government shallllave power to settle the maM'! with any one.'-Formr16. 
In this private kabUliyat, the right of the heir is recognized, but in the Govern
ment instrument that right is not recognized. Then the hon'ble and learned 
Law Member comments on that clause of the kabtiliyaf in which the raiyat 
engages to pay the road and other cesses. Of course, I do not know what the 
w?rds in the original kabUliyat imply, but no Court of Justice will decree the full 
amount of the road cess against the raiyat. As regards the d!\k cess, it is pay
able by the zamindar. But if the hon'ble and learned Law Member will refer 
to section 12 of Act VIII of 1862, he will find that private contract in this 
matter is allowed, so that the zamindar is perfectly within the lawifhemakes a 
contract between himself and his raiyats providing that they would pay their 
share of the dak tax. With regard to trees, I find that only one-fourth of the 
value of 'the wood is to be given to the raiyat under the private kabuliyat. 
What is the provision in the Government kabUliyat on this point? Form 16 
says, • I shall not cut or sell any tree on the estate w hethe'r bearing fruit or not.' 
So under this stipulation the Government tenant will not get even one-fourth. of 
the value of the wood, which the zamindar allows under the kabUliyat before the 
Council. Then there is Form 22 in which an option is giv.en to the raiyat 
to enjoy the right of cutting trees or not, and in Form 23 it is stated: • I am 
entitled to take and enjoy the fruit only of the existing trees or of such trees as 
may be planted by me.' Comments on these conditions are superfluous. I 
shall not pursu'( the subject further. I have shown that the conditions con
tained in the kabUliyat quoted by the hon'ble and learned Law Member are 
much the same as those in the Government sample Form advertized in 1875, and 
that the conditions of the kabUliyata taken by Government from its own raiyats 
contain similar, if not harder, conditions. If such is the case-if Government 
itself, in its own wisdom, has thought fit to prescribe such kabuliyala-I ask 
whether they are of such an outrageous nature as not to justify the protection 
of the law. r submit that, if it be considered right and just that the raiyat 
and zamindar may enter into a contract with regard to the disposal of land on 
permanent or temporary lease, that the raiyat may enter into a contract 
in all other matters affecting his own interests, and that a coolie in Bengal 
may enter into a contract for the sale of'his labour in the wilds of Assam, 
I do not see any good and valid reason why the zamindar and raiyat should 
be debarred of the right to enter into a contract of this kind, because the 
matter relates to the right of occupancy in the soiL Surely, this matter 
ought to be dealt with in the same way as other matters of contract affecting 
the rights of landlord and tenant. 
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- "J now come to the question that the proprietor has a natural right to elect 
his own tenant. This right is admitted by the hon!ble and learned Law 
Member. He says tha.t, in order to secure that right, we propose to give the. 
lIla.mind:i.r the right of pre-emption; that is to say, if the occupancy.tenant 
should wish to sell his tenure or to mortgage it, the zamindar ~hall have the 
right to pre-emption in regard ·to it, and that, if the zamindar and the raiyat 
should -fail to come to any settlement as t,o price, they shall go to the Court for 
such settlement. Here, again, both the zamindar arid raiyat ate driven into Court 
for the settlement of their differences. Now, apart from that, let us consider 
what. will be the economic effect of a provision like this. If, as I have ventured 
to show upon the authority of Lord Lyndhurst, the zamindar is the -actual and 
absolut~ proprietor of the soil, is it right that, when one class of his tenants 
should leave his land, he should be made to pay a fine for securing his proprietary 
right in the same? Why should he be made to purchas\! what ought to belong 
to him as a matter of right? Even admitting, for argument's sake, that the zamin
dar's power of ownership is limited, that he must not absorb into his own khdmar • 
what is raiyati-admitting that to be the case-I ask, why should the zamindar 
be compelled to purchase his own land again in order to exercise the right of owner
ship _over it? I think that the provision contained in_ the :Bill of the Hon'ble 
Mr. Reynolds- was more equitable. While conceding the right of transferabi
lity to the raiyat, he would not take away from the zanundar the right of 

--proprietorship; I believe his :Bill provided that no occunancy tenure should 
be transferred without the consent of the zamindar. I say such a provision 
would not clash against the leading principles of the :Bill, while it would secure 
the right of the zamindar to elect his own tenant. I leave· it 'to the Council 
to imagine what the position of a zamindar would be if this provision were 
put into force by the raiyats in' any large number of cases. Take, for instance, 
the case of a person purchasing an estate for two hikhs of rupees on a calculation 
of so much annual return. Well, he calculates the interest and makes a simple 
money investment upon a certain percentage of profit. He holds this estate 
for five years. -After that, when this:Bill becomes law, a number of occupancy
tenants come in and tell the zamindar, 'We have sold our holdings to 
such and such persons for so much; if you will pay us the price we will 
sell the lands to_ you, otherwise you mu.st forego your right.' Of course the 
zamindar, in order to keep away inimical tenants, would, if he had the means, 
buy up the tenures. :But what is ,his position? He has, firstly, paid the full 
price for the estate, and now he must pay again for these lands if he wishes to 
exercise the right of pre-emption. What return does he get? Nil. As the Bill 
provides, he must let out the land at the same rate and, perhaps, even less. Now. 
I wish to ask the Council whethersuch a provision is fair, just or equitable. 
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.. With regard to enhancement of rent, I confess I do not clearly under. 
stand the very complicated provisions which have been made on this subject . 

. As far as I understand the Bill, it appears that, as a rule, the maximum of rent 
shall not exceed twenty per cent. of the gross produce. Tables of rates are to be 
prepared, and, if applicable, they shall be the guide. If not, the pl'oportioI). 
theory shall, to a certain extent, be resorted to. and then the maximum of twenty 
per ~nt. should be adhered to, that was to say, as regards occupancy. tenants. 
Now, as regards the tables of rates, I hope the enquiries made by the Bengal 
Government will satisfy the Council that it will not be worth while to go to the 
trouble and expense of preparing these tables of rates. I am indebted to the 
courtesy of His Honour the Lieutenant·Governor for copies of the reports of Mr. 
Finucane and BahU. Parbati Charan Rai. In the report of Mr. Finucane, this is 
the conclusion he arrives at with reference to the tracts he enquired into :-' The 
rate varies from four to one hundred and odd.' So that the ascertainment of 
a uniform rate of rent which will apply to all holdings is impracticable, and 
yet the Bill contains provisions for an enquiry into rates, and I believe the 
cost of the enquiry is to be borne by both zamindars and raiyats. I do not see 
the necessity for such an enquiry, nor the justice of charging the zamlndars 
and raiyats with the cost. With regard to the enquiry of Babu Parbati 
Charan Rai, I find that he reports that the rate of rent has not varied from the 
days of the Permanent Settlement iIi certain tracts which he has enquired into. 
Now, here is one,proof also of the moderation with which the zamlndars 
in some districts have treated the question of rent. Then, as to the twenty per 
cent. maximum, it is quite true that I, in another capacity, had recommended 
twenty-five per cent., but I confess I am not prepared to accept the recommend
ation of His Honour the Lieutenant.Governor for twenty per cent. The proport ion 
of rent in Bengal has varied very much. At the time of the Permanent Settle
ment, as I find from a Minute by Sir John Shore, it varied from one-half to 
three.fourths of the value of the gross produce. At the present day, the propor
tion has been considerably reduced by rise in the value of produce. In the 
Eastern districts, I am inclined to think this proportion of rent may not be un
acceptable, but in the Western districts it will be strongly objected to. There, I 
believe, the proportion is not less than one.third. In Bihar, it is much higher, 
and varies, I believe, from seven to nine annas in the rupee. Therefore, the twenty 
per cent. maximum, if sanctioned by law, will be a source of gross injustice to 
many zamindars in these parts. When I recommended twenty.five per cent. 
I did not for a moment suspect that the Government would go lower down, and I 
observe that the Rent Commission accepted my recommendation. But it is 
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necessary for me to add that most of the zamindars did not agree with me, and did 
not considedwenty.five per cent. fair or just. The rules which provide for the 
settlement of rent of the ordinary raiyat, or the tenant-at·will, will be practically a 
bar to enhancement. The rules have been so framed that either the ordinary 
raiyat or the tenant-at-will will become, by forCe of circumstances, an occupancy. 
raiyat, or will leave the land withpoth his pockets or hands full. Now, from the 
time of the Permanent Settlement, a broad distinction had always been made 
between kkudkdsht and paikdsht raiyats, that was to say, between resident 
raiyats, and tenants·at-will. But this Bill makes away with that distinction 
by importing certain ideas which are entirely foreign t!,> the land· system of 
this country, and which I cannot help saying have been apparently borrowed 
from the Irish land-law. In the first place, the ordinary raiyat or tenant-at-will. 
according to the customs of this country, is not entitled. to compensation for 
improvements. This question of improvements is a very large one. In this 
country, if a raiyat wishes to make any substantial improvements for the purpose 
of cultivation or manufacture, he generally takes a long lease, and secures. his • 

. right, and then makes the improvements he needs. That has been thll general 
practice. Ordinarily few improvements are needed for the cultivation of the 
soil. Nature has been so bountiful that if you merely scratch the soil in many 
parts of the country mother earth will yield her fruit. But this Bill introduces 
the novel idea of compensatiqn for improvements. Now, what are the improve. 
ments that a tenant-at-will generally makes? I should feel obliged if any 
hon'ble member present would kindly enlighten me' on this 'subject. As far as 
I am aware, irrigation is very little needed in Bengal Proper. Embankments 
are here and there needed, but for the most part they are made by the zamindax-. 
Would you consider those little ridges which separate the fields one from the 
other as' improvements? and would you like to give to the raiyat a new handle 
for litigation, by inciting him' to find out improvements which had· never 
before entered his unsophisticated mind? I again say that,by bringing in 
this chapter of improvements, you will simply drive the raiyat and the zamindar 
to the chapter of litigation. That is one of the weapons placed iIi. the hands of . 
the- tenant-at-will to use against the zamindar, b~ause, if the zamindar must 
pay for improvements before he can enhance the rent of a tenant-at·will, he 
must perforce desist. 

"But this is not all. If the tenant-at-will should refuse to pay the en. 
, hanced rent, the zamindar must pay him ten times the amount of .the proposed 
annual. e~hancement by way of compensation for disturbance: or forego the 
right. The tenant-at-will will, by this unnatural 'process of law, become an 
occupancy-tenant. 
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"Now, what right hall the tenant.at.will, who is a creature of to.day or 
yesterday, to demand from. the zamindar a com.pensation for disturhance as it is 
called? He will have the right to relinquish the land if he chooses, but the 
zamindar will not have the right to eject him. This provision I say is open to 
three ohjections. In the first place, the rich zamindar, who alone can pay the 
value of improvements and compensation,. WIl be subjected to so much fine if 
he wishes to keep the land in his own possession and prevent the tenant·at.will 
from acquiring occupancy.right. The poor zamindar, who cannot pay, will be 
obliged to put ·up with this forced occupancy.right, and in every case the 
zamindar and the raiyat will be driven to litigation. Now, it is well known to 
the hon'ble Council that, a.'I matters go, there are abundant causes of dispute 
between the different cla~ses of the agricultural community. and is it right and 
proper that this new idea should be forced into the unsophisticated minds of 

. our raiya.ts ? The practical effect of the provisions I have commented: upon 
will be the destruction of proprietary right, and the deterioration Of private 
properly. 

"I have· already alluded to the distinction which has been made. between 
lfhdmar and raiyaU land, and I only wish to draw your attention to the provi. 
sions of the Permanent Settlement Regulations, giving the zamindar the right of 
disposing of his lands, with the exception of depllndent, istim.hiri and muka. 
ran, in the best wal he might think fit. Section 52, Regulation VIII of 1793, 
8ays:-

'The zamlndar, or other actnal proprietor of land, is to let the remaining lands of hi. 
zamindari or estate, under the prescribed restrictions, in whatever manner he may think pro. 
per; but every engagement contracted with under.farmers shall be specifie as to the amount 
and conditions of it; and all sums ,·eceived by any actual proprietor of land, or any farmsr of 
land, of whatever description, over and above what is specified in the engagements of the 
persons paying the same, shall he considered as extorted, and he repaid with a penalty of double 
the amount. The restrictions prescribed and referred to in this section are the following.' 

"This clause to my mind provcs two things. In the first place, the zamin
dar had an absolute right to dispose' of all lands, except independent taluqs, in 
the best way he could, and, in the next place, it recognised the right of the 
zamindar to enter into contract. In fact, from 1793 to 1859, I find repeated 
enactments in which the zamindars are exhorted to enter into contracts with 
the raiyats, and if the interchange of pattas and kabUlyats had been regularly 
enferced by Government, there would by this time have been such a record-of
rights as would have prevented the necessity of over.riding contracts. 
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"Now, I have said that rack.renting, as it is generally understood, is not 
known in Bengal Proper. If the country had been so rack·rented as has been 
represented, there could not have been so much prosperity as the Government 
has from time to time testified there is. I find that SiX Ashley Eden, on assum: 
ing the reins of the Bengal Government iIi. 1877, made a tour through the 
Eastern districts, and in a memora»le speech he then said :-

• Great as was the progress which I kne'!V had been made in the position of the cultivat. 
ing classes, I was quite uuprepared to find them occupying a position so dilIerent from that 
which I remembered them to occupy when I first came to the country. They were theu poor 
and oppressed, with little incentive to increase the productive powers of the soil. ,r find them 
now &S prosperollS, I!.S independent, and &S comfortable ,.,. the peasantry, I believe, of any 
country in the world j well.fed, well.clothed, free to enjoy the full benefit of their labours, 
and able to hold tbeir own and obtain prompt redress of any wrong.' 

" Similar testimony with regard to other parts of Bengal is, I believe, to be 
found in the Administration Rep~rts of the Bengal Presidency. I need hardly 
remind the .council that, when Sir Ashley Eden left the country last year, he, 
in defence of his excise policy, made this broad statement, that the develop
ment of the excise revenue was the best test of the growing prosperity of the 
agricultural population; and I ask whether this prosperity could go on if the 
raiyats had been handicapped, or if they had been depressed by rack.renting, as 
is sometimes alleged P I am afraid I have trespassed upon the time· of the 
Council very long, but I hope I ma"l be permitted' to notice a 'few other pointS. 

[At this stage the Council adjourned for lunch, and on their re.assembling 
the hon'ble member continued his remarks as follows:-] 

":My Lord, when I closed I had alluded to the question of rents in 
Bengal. I said that it eould not be rightly urged that, as far as Benglil Proper 
was concerned, it was rack·rented. Now, it may be interesting to enquir~ 
what is the condition of the peasantry in the other Provinces of, India, and such 
an enquiry may throw considerable light on the present subject: I hold, in 
my hand a pamphlet on the effects of periodical revision, of the land·tax in 
India. It is from the pen of a well·known Indian publicist and sincere well. 
wisher of this country, Mr. John DaCosta; , who was seclor member of the 
late firm of Messrs. Ashburner ,and Co., and with whom I have had the pri. 
vilege of being long associated in the work of Indian reform. Mr. DaCosta, 
in referring to the Madras Presidency, says:-

, Beginning with Madras, the last Administration Reports from that Presidency'show that 
the arrears of revenue, annually recovered by the sale of land, stendily mcreased from 
Re. 81,890 in 1865, to Rs. 665,091 in 1679. This rapid rise, showing the growing difficulty 
of collecting the land.revenue, indicates the'impoverishment of the cultivating classes. ' 
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"Then, with reference to Bombay, he says :-

, If we next turn to Bombay: we find tbat, in consequence of unsatisfactory repol'ts 
regarding tbe collection of the land-revenue in that Pre~idency, the Secretary of State has 
quite recently sent out orders authorising a reduction of twenty per cent. in assessments iu the 
Sholapur district. That the assessments there have long becn excessively oppressive may be 
seel/ from a Minute of the Government of Bombay {ndicted about sevon years ago, in which it 
is l'ecorded that' the Government had read with much concern the opinion expressed by the 
Collector of Sholapur as'to the undue pressure of the revised rates, in consequence of which a 
large quantity of land had been put up for sale in default of revenue, much of which found no 
purchasers! 

" A reference to t"he Bombay Revenue Commissioners' reports will show, 
moreover, that 10,880 acres of cultivated land in Surat, and 25,035 acres in the 
fertile Province of Guzarat, were abandoned in 1872 and 1873, when the revised 
assessments were enforced; and that; while the unfavourable year 1871-72 
'was followed by two exceptionally propitious seasons, the depression of the 
people, as -manifested by the relinquishment of their fields, had continued. 
From the same causes the revenue collected in the Northern Division in 1874 
decreased, although the rates had been enhanced; and official reports of the 
same period from Puna state that' the amount of land-revenue unrecovered 
was very considerable, and that, i,n order to realise the amount actually re
covered, it was found necessary to sell up many occupancies.' Further, a memo
rial was addressei to the Viceroy in 1875 by some 3,000 landholders in the 
Bombay Presidency, complaining that the 'demand made upon them for land
revenue was out of proportion with the productive value of the land; and that, 
owing to their inability to satisfy it, many had been deprived of their estates, 
cattle and other moveable property, while their tenantS and cultivators were on 
the verge of starvation. These reports materially' help to account for the 
appalling severity of the famine which shortly 'afterwards, devastated the Bom
bay Presidency, showing, as they do, that the very life-blood of the people had 
been sucked in the process of raising the land-revenue. 

"Next, I turn to the North-Western Provinces. You know how harass
ing a process a settlement work isj and how much the people suffer as long 
as its operations go on. Mr. DaCosta quotes the following from an official 
memorandum of Sir Auckland Colvin, who writes:-

, Settlement-operations have now, in one district or another, extended over nineteen years. 
By the time the settlement of Banda falls in and is disposed of, twenty-six years will have 
elapsed from the date on which the two first districts were placed in the hands of a Settlement
officer. Others were begun twelve years ago and are not yet sanctioned; one of these i. 
not even yet completed. These facts are significant to those who 'know what the settlement 
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of a district means l the value of property depreciated, until the exact amount of the Dew 
assessment is declared l credit affected l heart-bnrning and irritation between landlord and 
tenant l suspicions of the intention of the Government i hosts of official underlings scattered 
broadcast over the vexed villages. • • Nothing can equal the injury in1Iicted by a slow 
uncertain settlement, dragging its length along, obstructed by conllicting orders, harassed by 
8uccessive administrations, and finally threatened with annihilation at the moment when it 
seemed to have nearly finished its COnrBel Li~tIe wonder that we hear of the land n~ding 
rest. 

'Who have hithertc been connected by so kindly a bond in one of, the greatest political 
dangers 01 the day. * * * The' Commissioner of Allahabad, adverting about the same 
time to the depressed condition of the Futtehpore district, stated that' the imposition of a ten 
per cent. cess in addition to the ordinary land-tax fell heaviest on the villages which were 
least able to bear it, that many villages broke down, and many more were threatened with ruin;' 
* * * From the District Collector's report it appeared, moreover, that many landlords . 
who had failed to pay up the revenue were imprisoned i their personal property was sold, and 
their estates were attached for arrears of revenue. * * * 

'The Collector of Cawnpore, referring to the revised settlements, stated :-' The margin • 
left for tbe cultivator's subsistence is less than the value of the labour he has expended on the 
land. This district has the beneSt of water-communication by both the Ganges and the 
Jamnai it is intersected by the East Indisn Railway, and 'partly traversed by the Ganges 
canal i yet the land is only worth Sve years' purchase, and the state of the average cnltivatol' 
is 011e of hopeless insolvency and misery! The Lieutenant-Governor, in his Administration 
Report published in 1873, said that, while travelling, he was forcibly struck with the,wretobed 
condition of the Lallatpur district· in which many estates were so depopulated, and so much 
land had fallen out of culti~ation, that the assessment has become very. severe.' 

"The extracts which I. have read from this pamphlet unmistakeably show 
. what is the condition of the tenantry in the other Provinces of India. One 

fact is well knoW!l to this hon'ble Council. Relief Acts have been enacted 'by 
, this Council for the benefit of agriculturalists of the Dekkhan and of JMnsi; 

but happily things have never come to anything like that state in Bengal, so as 
to require exceptional legislation. On the contrary, as I have shown from the 
words of Sir Ashley Eden, and as is evident from the annual Administration 
Reports of Bengal, the prosperity of the agricultural population of this Pro
vince has gone on uninterrupted, from year to year, since the revolution of 
prices commenced in 1853, or since the Crimean war. Now, if the condition of 
the tenantry of Bengal is so prosperous, it cannot be reasonable to suppose that 
the land-law has pressed upon the springs of industry. I think, my Lord, it 
would be interesting if we cOuld know what proportion does the revenue levied 
upon the peasantry of Madras, Bombay and the North-Western Provinces 
bear to the value of the gross produce of the soil. Is it one-half, or one-third, 
one-fourth, or what P I have no aoourate information on the subject, but an 

It 
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enquiry into the matter may clear up doubts which exist upon the subject. 
I, however, know this much, that while the enhancement of rent has come to 
almost a deadlock on private estates in Bengal, under the working of the pro. 
portion theory of the High Court, the enhanoement on· Government estates 
in khas mahals has been going on of late years at a tremendous rate. I find that 
within the last few years-I cannot give the exact period-there has been an 
incI'ease of rent in Chutia N agpur estates froni one hundred to three hundred per 
cent; in Tipperah I hear that the increase is much higher, and matters are much 
worse in Chittagong. In J alamati, in the distriot of Mednipur, the increase has, 
I believe, bee~ from sixty to eighty per cent. On the other hand, the Govern
ment expenditure on improvements in the kkasmahdls,-I believe it was stated 
in an official paper sometime ago-has been very limited. And while I speak of 
the Government estates, I think it right to point out that, w liile the Govern· 
ment goes on increasing the rent .on its own estates, and while the Government 
imposes such hard kabUliyats upon its own tenants, the Government enjoys 
peculiar facilities for the settlement and recovery of its own rents. It is well 
known that the Government employs almost the same agency as the private 
zamindar • employs for the. management of its estates. The tahsildars of 
Government estates generally come from the same class that supplies the ndibB, 
gwmashtas and other ministerial officers of the zamindar's private establishment. 
But while the Government manages its own estates through these men, it 
is not content with the ordinary powers which a private landlord enjoys; 
takes advantage o'f exceptional powers for the realization of its own rents. 
Now, it ought to be borne in mind that the Government exercises a prestige, 
by virtue of its position, which the private landlord can. never command. 
First, there is always a sort of intimacy between the Police and the revenue 
establishment of the Government, which is unseen. by the outside public, but 
which is fully felt by those coming within' th~ . operations of the revenue 
establishment. Notwithstanding all these advantages, which the private 
landlord cannot claim, the Government has a summary procedure for the 
settlement of rent, and a summary procedure for the recovery of rent, Now; 
I ask, if the Government considers it necessary to have recourse to all these 
exceptional methods for the manage~ent of, its own estates, is it not manifestly 
its duty to give similar facilities to the private zamindar, who is bound to pay 
in the revenue under the stern sunset law P That is to say, if the zamindar fails 
to pay' in revenue before sunset on a particular day, he is liable to be sold out 
at once. Therefore, is it not fair that the zamindar should have the same 
facilities for the settlement and realization of rent P It may be said that 
the Government cannot place the same confidence in the servants of the 
zamindar as it can in its own servants. Now, the Bill prescribes certain forms 
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in which the zamindari accounts are to be kept and receipts are to be given, 
and if, with all these safeguards, the zamindar's servants should still com
mit fraud and wrong, cannot they be checked by the imposition of penal 
damages on the zamfnd9.rs in any case in which they may abuse their powers P 
If. by taking such precautions, the pJ,'OCedure for the settlement and 
recovery of rent could be ass~ted, whether the demand be for Government 
or for the private landlord, is a point deserving of the fullest consideration of this 
Council. With regard to the realization of rent the hon'ble and learned Law 
Member has said that it is not practicable to secure the ends of justice by a 
summary method. Now, the Government has, from the days Qf the l'erma
nent Settlement, always recognised its duty to be to help the zamindar in the 
realization of rent. So long ago as 1795 the Government thus declared: 

• Government not admitting of any delay in the payment of the public revenue receiv
able from proprietors and farmers of land, justice reqnires that they should have the means of 
bringing their rents and revenues with equal punctuality, and that the persons by whom they 
may be payable, whether under farmers, dependent talnqdars, rniyats or others, should be 
enabled, in like manner, to realize the rents and revenues from which their engagements with • 
the proprietors or farmers are to be made good.' . 

" Increased punctuality on the part of landholders in the discharge of their 
. duties was now expected, and justice required that they should have the means 
of obtaining the rents due to them even more now than in 1795. • 

"From 1793 to 1859, there was a double procedure, a,summary procedure 
and a regular procedure through the Civil Courts, and it was left to the option 
of the landlord and tenant to have recourse to either. This subject was 
thoroughly discussed when Act X of 1859 was passed into law, and Sir Barnes 
l'eacock then raised the question that the Civil Courts ought to be invested 
with jurisdiction, and he proposed to take away the jurisdiction of the Revenue 
Courts. The majority of the members of the Council were opposed to the 

.change, and Mr. Currie openly declared that, if the jurisdiction. was transferred 
to the Civil Courts, he would rather abandon the Bill than submit to it. Sir 
Henry Ricketts, Mr. Rarington and other members were also opposed to it. 
Well, the law was passed leaving the jurisdiction to the Revenue Courts intact; 
but, in 1869, Sir William Grey carried out the transfer of jurisdiction to. the 
Civil Courts. I by no means take objection to this transfer of jurisdiction. I 
think that, with their legal training, the Judges of the Civil Courts are admir
ably :fitted to decide questions of right and title which are involved in the trial 
ohent-suits. But, if it be not deemed desirable that the jurisdiction should 
again be tzansferred to the Revenue Courts, surely the' Govei"IlInent ought to 
consider whether the procedure cannot in some way be simpli:fied. The pro
posals made by the hon'ble and learned Law Member will not remove the com-
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plaint of delay to any material extent. Now, knowing the origin of the proposal 
for Ii. change in the land-law, namely, the complaint of the landlords of delay 
in the trial of rent-suits, and remembering also the promise which Sir George 
Campbell gave when charging the zamindars with the collection of the road 
cess for the simplification of the procedure for the realization of rent, and the 
repeated efforts made by successive Lieutenant-Governors in that direction, I 
think it is very disappointing that the zamindars should be told at this time 
of day that they cannot expect a summary :procedure for the realization of rent, 
and that it is not practicable to do so consistently with the ends of justice. I 
have just now told you that in the khds makdls Government has a summary 
procedure of its own, and, surely, what is good for the khds makdls should be 
equally good for the estates of private landlords. If justice is not sacrificed 
by the summary procedure applicable to the khdB mahdl8, why should it be 
held that justice will be sacrificed by extending the same procedure to private 
estates P If theJe be any loop-hole through which the .ends of justice may 

• be defeated, 'by all means stop those loop-holes; but do not summarily reject 
the prayer of the landlords for a summary trial of rent-suits. 

" I think, my Lord, I have touched upon the salient points of this Bill. 
There are many other points on which I cannot dwell at present for want of 
time. Perhaps they may be best considered in Select Committee; but there is 
one other point I should like to notice. Whatever difference of opinion may 
exist as to the diiietent provisions of this Bill, I am glad to say that I am at 
one with the hon'ble and learned Law Member upon this, that we take our 
common start from the Permanent Settlement Regulations. I believe his object 
is to bring back the landlords and tenants in Bengal to the statu quo which 
existed at the time of the Permanent Settlement, and I should be very glad to 
see it restored. In fact, I look upon the Permanent Settlement Regulations as 
the Magna Charta of the rights of zamindars and raiyats, and I would 
earnestly wish that that charter should be respected by both parties. 

"The two main questions which underlie the scheme of legislation before 
us, are, what is the position of the resident raiyats and of the tenants-at-will, 
and what are the rights of the zamindlirs P • 

"Upon these two important points I will, with your Lordship's permission, 
read two extracts: one from Harington's '.Analysis', and the other from a 
Minute of Mr. Seton-Karr, late a Judge of the High Court. I find these pas
sages in Harington's' Analysis', pages 422-23, Volume 3:-

, Those who cultivate the lauds of the village to which they belong, either from length of 
occupancy or other cause, have a stronger right than others, and lI1IIy, in some measure, be 
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considered as hereditary tenanta; and c they generally pay the highest rents. The other class 
cultivate lands belonging to a village where they do not reside. they are considered as tenants· 
at-will; and,having only a temporary, aocidental, interest in the soil which they cultivate, will 
not submit to the payment of so large a rent as the preceding class; and, when oppl'essed, 
easily abandon the land, to which they have no attachment." 

., 
"It will thus be seen that there was a broad distinction drawn between lhe 

khudkdIJht and paikasht raiyats, and tha.t, in the days of the Permanent Settle. 
ment, the former paid more than the latter. Again, he says :-

• It would be endless to attempt the subordinate' variations in the tenures or conditions· 
of the ralyats. It is evident that, in a oountry where discretion has so long been the measure 
of exaction, where the qualities of the soil and the natnre of the produce euggest the rates of 
the rents, where the standarql of measnring ,the,land varies, and where endless and often con· 
tradictory customs eubsist in the same district and village, the task ,must be nearly intpossible~' 

"In other words there was no fixed law or custom for the determinatioD. of 
rent, which was left entirely to the discretion of landlord and tenant. With 
regard to the rights of the landlords, Mr. Justice Seton.Karr, to w:hom I have 
alluded, d~es not take an exaggerated view. This is his rendering of the 
Permanent Settlement Regulations on this subject:-

" 
• The zamfndar, at first sight, appears certainly possessed of very high privileges and 

powers. He is at liberty to impose rents on every bigha of land included'in the area on which 
the revenue for which he is responsible is assessed. He can, prOjll'io motu, anel without having 
recourse to an action .. t law, dispossess .. 11 persons who set up rent.free grants of a date subse. 
quent to December, 179(). The lands of all raiyats who die without heirs" 01'. who .. bscond, 
revert to bint. He has the undoubted privilege of levying and assessing rents .. t a highel' rate 
on the better qualities of land, and on Some of the more valuable kinds of produce. His title 
to demand ren~ from tenants who are mere occnpiers without any title, is, it has been judicially 
held, barred by no length of time, not even by sixty years', abstinence from demand, inasmuch 
as the' mere liability for rent is held to be a constantly recurring cause of actiou; As regards 
his distinct proprietary right in some of the very products of the land, there is, in all the 
ordinary pattas which the zamlndar issues to raiyats, an invariable restriction against the 
cutting of trees by the raiyat, which might even seem to imply that the right to 1lhe timber 
and the fruit tr_ belongs, not to the ralyat, but to the zamlndar. Tanks are not',usually dug, 
nor are new roads cut, without his permission; and the former are sOQ1etimes elOcavate'd at hi~ 
expense. This is one of the few instances in which I have known zammdars lay outany money 
on the land. The motive, however, is generally a pious one. ,The theory that the rent-bearing 
area of the estate is not to be redqced without his permission is, in this and other Instances, 
namely, in. the excavation of tank_ and the formation of roads, openly recognised. The 
zamindlirs' right to rent includes not only agricultural produce, leviable in kind or in money, 
but rents from fisheries in running streams and in marshes; from the actual produee of the 
furest .. and fro';'1 the very dropping'S of the trees.' 

L 
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"This is the interpretation of the Permanent Settlement law by a learned 
Judge of the High Court, who was by no· means a friend of the zamindar, and I· 
ask whether tbe rights and privileges which the Permanent Settlement Regu. 
lations conferred on the zamindars are respected in the Bill before us. I ask 
whether, while profes&ing to restore the statu quo ante, which existed at the 
time of the Permanent Settlement, my ho'n'hle and learned friend has not 
practically gone in the opposite direction. This is not the first attempt which 
officers of Government have made to legislate in a direction not quite consistent 
with the guarantees of the Permanent Settlement. But the Government has 
always. scrupulously respected the solemn compact entered into by it with the 
landholders of the country. In 1819, I find the Government, through no less a 
personage than Mr. Holt Mackenzie, himself a high authority on the Revenue 
law of Bengal, Secretary to Government, declared as follows, in a letter, dated 
the 22nd of April, 1819. 

r But it is the firm determination of Government to maintain inviolate the rights and privi. 
leges bestowed on the zamindars by that settlement, notwithstanding any errors or abuses that 
may now be discovered to have been practised, and although the profits of anyone from his 
estate shotJld be many lakhs IUld hi. jama only a few rupees, yet Government will on no 
pretence break its agreements! . 

" In the words of Mr. Holt Mackenzie I appeal to your Lordship, and I am 
confident that when the w!lole question is considered by your Lordship and this 
hon'ble Council, the rights and privileges conferred and guaranteed by the Per
manent Settlement, both on the zamindars and raiyats, will be preserved intact 
and inviolate. I observe that,at the present stage, the Bill is to be referred to 
a Select· Committee, and I confess I do not quite understand my position 
With respect to the Bill. I have said there is necessity for legislation on the 
subject, at the same time, I have denied the necessity for a geneniI revision of 
the rent law. On the other hand, I see that the Bill, in its skeleton form, has 
received the assent of the Government of Bengal, the Government of India and 
Her Majesty's Secretary of State. I see that the Bill, as laid before the Council, 
contains provisions which are repugnant to the principles of the Permanent 
Settlement, and which I,therefore, consider it my duty to oppose. But the 
question is whether, the Bill haviugalready received, as regards its 'main princi. 
pIes, the assent of Her Majesty's Government, it will be open to the Select Com
mittee to consider those provisions which constitute the leading principles 
of the Bill, and whether the Government will be prepared to make any 
changes. in the substantive part of the Bill, when, by the rules of the 
Executive Council, which require the previous assent of the Secretary of 
State to any project of legislation, the members of this Council are prae. 
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tically precluded from considering any fundamental principles of a Bill 
so sanctioned. I, for my part, do not see any advantage, so far as these 
main points are concerned, of referring the Bill to the. Select Committee . 

.. Of course, as l"\)gards details, the Select Committee will he the proper body 
to settle them. Be th~t as it mal' I take it that when Ii. Bill of this momentous 
nature ~ submitted to public criticism, the Government will not decline to .con
sider any representations or suggestiOiJ.s which may be reasonable or just, though 
such suggestions may be opposed to their previous conclusions.. I feel grateful 
to your Lordship that arrangements have been made for giving a wide pub
licity to this Bill, and for inviting public opinion upon it; but I think the 
public ought to receive an assurance that their criticisms and representations 
will not be thrown away, because the leading principles of the Bill have already 
been discussed and determined upon by the Government of India and the 
Secretary of State. If the Select Committee be tied as it were hand and foot 
in regard to the fundamental principles of the Bill, then public discussion will 
be of little advantage, for whatever the public may say or write, and however 
reasonable their suggestions may be, the Select Committee will not be at liberty 
to make material alterations in the Bill • 

.. And now, my Lord, in bringing to a. close my wearisome address, for which 
1 apologize to the Council, I venture to express a hope that, as this is a measure 
of. the greatest importance to both landlords and tenants in, this Province, the 
like of which had never before, I may say, engaged. the attention of the legis
lature since 1793, that this hon'ble Council will not seal with its sanction this 
Bill, without giving to it a patient, attentive and full consideration, and that it 
will not· consider the object of the Bill as merely an attempt to adjust. the rela
tions between landlord and tenant, but also as a matter involving deep eco
nomic problems, as a matter invoiving the sacred question of the plighted faith 
of Government, and as a matter involving the prosperity and happiness of sixty 
IDillions of the population of BengaL" 

TheRon'ble llB .. EvANS said :-" I do not propose to detain the Council at 
any great length on this qUe8tion, and I am glad to :find that the Ron'ble Mr. 
KristodAs Pa!. is at one with me on at· least one subject, and that is the neces. 
sity for legislation. I do not think that anyone who haS seriously and atten. 
tively considered this Bubje0t, and ·has seen how matters were going on, can help 
feeling that there is a necessity for legislation. When it is found, as I myself 
have found, that the Law Courts have come to a dead.lock, and that they CaI!

do nothing With the cases for enhancement and lIettlement of rents that come 
before them ~ that Buch enhancements are introduced by illicit means, where 
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the zamfndars !J,re strong and the rajyats weak, and that just demands are 
resisted where the zamindars are weak and the raiyats strong, then it is evident 
that a very serious state of things has arisen-a serious state of things for the 
Government of the country, and a serious state of things for the landlords 
themselves. The mass of the raiyats in this country are ignorant people, as a 
rule, incapable of combination, except on a 7!ery small scale, although they 
have'begun to show, in some parts of the country, that th!'y are learning the 
advantages of combination, and can combine in an effectual manner against 
the landlords. If you find, on the one- hand, the landlords beginning to use 
other than legal pressure to enforce their claims, and the tenants beginning to 
combine to resist, by means other than legal, those claims, you have a state of 
things which might, if left alone, develop into a serious danger. We all know 
there is nothing more troublesome or difficult to manage, when once it has 
begun, than an agrarian agitation, and, therefore, I think that, in the interests 
both of the landlords and the raiyats, legislation of some kind is clearly 

• necessary. 

" The landlord has great difficulties in enhancing and settling his rents, and 
difficulties of various sorts in the collection of tliem. Therefore, as everyone 
seems agreed on the necessity for legislation, the question really resolves 
itself into one of the length to which legislation should go. The hon'ble mem. 
ber who last spoke has said that this matter was formerly discussed, and it was 
felt there was necesshy for some legislation for the benefit of the zamindar, and 
that successive Governments found themselves unable to give the relief 
wanted for various reasons. He also said there were two points on which legis. , 
latioIi was required, namely, for the recovery of rent, and the settlement of rent. 
But there, my Lord, is the hitch, How are you to settle the rents uruess you get 
at the rights of the parties P And that is why each Lieutenant-Governor found 
himself unable to settle the rents. They could not settle the rents until ~hey found 
some proper method of settling them, and they could not give the zamtndar 
summary power to recover rents till it was settled what the rents were. The 
zamindars, no doubt, would be glad if they could have a summary procedure, 
which enacted that the tenant was to ;he sold up for whatever the zamfndar 
considered to be his rent. But it was impossible for a Government which 
had the charge of all these millions ofraiyats to grant that boon--llo boon which 
might in the end turn out to be an exceedingly fatal OBe to the zamfndar himself. 
Therefore it is that Commissions have been issued, and all thls mass of evidence 
before us now has been collected. I quite agree that the work of these Com. 
missions is wanting in statistics. I cannot, however, go with my hon'bIe friend 
as regards the want of statistics about the question of transferability. 1recau.se 
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. we find pa"aes 365 to 373 all taken up with-divers transferable tenures, and the 
districts in which they are transferable and the number of transfers which are 
registered. There are a certain number of valuable statistics in regard to 
transfers; on other points there are no statistics. This is a great disadvantage." 
But this is not to be imputed to any fault of the Commission, because, as a 
matter of fact, there was no mean!J of procuring these statistics. The statistics 
as to the occupancy of the lands are to be found nowhere except among 'the 
zamindlirs themselves, and if there is any body which can give these statistics, 
it is the Zamindars' Association. Well, -now, this being so, the question has 
been forced before the Government, after careful consideration, how are rents 
to be settled? And here I may observe that my hon'ble friend Mr- Kristodas 
Pal appears to assume, with regard to the great bone of contention, the position 
of occupancy raiyats, that Act X of 1859 has practically accorded that right to 
a large proportion-he thinks ninety per cent.-of the tenants of Bengal. If 
that is so, there can, as already stated, be very little reason for extending it 
further. But what is the fact P 

" If ninety per cent. of the tenants in Bengal have got.the occupancy right, 
the fact remains tbat they cannot prove it, and it would be ruin to most of them 
to try to prove it. Now, of course, if you get a class of men and give them 
certain rights, but place them in such a position that, having those rights, and 
knowing that they have them, yet they are unable to enforce them, there arises 
a very lamentable position. If a man" has a right and camiot press it, what 
will he do? If there are many of them, they will create disturbances. Therefore 
it is that, looked at from this point, the Bill appears to be a Bill, not for 
.overturning the Permanent Settlement, but for securing to the ninety per cent. 
of the raiyl.Lts in Bengal some means of getting the benefit of this right of occu; 
pancy declared by Act X, and being able to assert it. I saw in a letter not very 
long ago, in one of the_ newspapers, a statement by a zamindar that most of the 
raiyats on his estates had morally a right of occupancy. That is a curious expres
sion. It means they had got it, but had not got it; and that, practically, is no 
doubt the state of affairs described by my hon'ble friend to-day. There is the 
moral possession of a right of occupancy, unaccOmpanied by an actual or fruc
tuous possession of it. Now, if this is the state of the case, it is not really 
80 great a blow to the zamindar~ as we have been led to suppose, to 

"pass a law by which the difficulties of proof should be minimized, by 
which the onus of proof should lie less heavily on these tenants, and by 
which they may be able to get a more effectual enjoyment of this already 
existing moral right. I understood my hon'ble friend the Maharaja. of 
Darbhanga to say that, as a matter of fact, he thinks it woula not be It bad 

J( -
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thing that raiyats should have some sort of fixity, and I think that is the feel. 
ing of a great many zamindars. If they could get a fair settlement of their 
rents, and get rid of all the litigation in which they are at present involved, 
they would not look upon such extension of the right of occupancy as is given 
by the Bill with any great alarm. Now, this being the case, we are invited by 
my hon'ble friend to consider this matter as ,if it were some interference with 
the ·Permanent Settlement, and the fix:st thing he asks us to consider is the posi. 
tion of the zamindar and raiyat, and he lays claim on behalf of the zamindars 
to what he terms the actual property of the land, and his case, as I understand 
it, is that, antecedently to the Permanent Settlement, the zamindars were absolute 
owners of the land; that they were subject to payment of revenue to the Gov· 
ernment, but that they were absolute owners, and that this right was not then 
created but confirmed, and exists to this day, and that Act X of 1859 was a. 
serious interference with that right. I caunot agree with that view of the 
matter. As regards the position of the zamindars before the Permanent Settle. 
ment, I would refer to a Minute of Lord Cornwallis. 

, Under the former practice of annual settlements, zamlndars who have either refused 
to agree to pay the rents that have been required, or who have been thought unworthy of 
being entrusted with the management, have, since our acquisition of the Dlwanl, heen dis
possessed in numberless iustances and thei~ lands held khas, or let to a farmer J and when 
it is recoIIectsd that pecunillry aIIowances have not always heen given to dispossessed zamlndars 
in Bengal, I conceive,that a more nugatory or delusive species of property could hardly exist.' 

" Well, it was so; it was a delusive possession of property. However, 1 
think it is quite clear that, whoever they were, they were not absolute owners, 
even taking it from the point of view as between themselves and the Govern. 
ment. But I do not really care to discuss that matter, because, whatever was 
their position as between themselves and the Government before the Permanent 
Settlement, it is clear that, as between themselves and the Government, the 

. Government did give over this right of-making any further demands upon them 
and constituted them, so far as Government was concerned, absolute owners. 
That was the position in law. I have no doubt at all that a very large number 
of them were hereditary zamindarsj and many of them were members of 
the old princely houses, who had originally (as ruling chiefs) rights in 
the land; I agree that it was a hereditary interest, and an interest which 
would pass to their children. But this did not at all conclude the question 
whether the raiyats had any interest. The fact is, that land is capable of 
having a number of interests in it. As between the Government and the 
zamindar, if the Government surrenders its rights in the land to the zamin. 
dar, the zamindar becomes the actual proprietor of that land 80 far as the Gov-
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ernment is concerned. But when we come to the question whether the raiyats 
had anything to say in reference to this land, that is another thing altogether. 
What do we find was the old customary land-law of India? I am quoting from. 
memory now, but even Menu lays down that ownership in land arises from the 
reclamation of land, and I think you will find that even that right of ownership 
was not a full and absolute dominiQn, but that a right, subject to the rights of 
Government and some other flersons, did arise on the reclamation of land, 
according to the old custom of Hindustan. and so we find it to be the feeling of 
the country to thill day. , 

"Zamindlirs held certain large estates, and under them were the raiyats. and 
the raiyats from time to time reclaimed jungle and then held lands under the 
customary law of India. What was that custoID;&ry l;J.w? The first thing was 
that, having been recognised as raiyats, they had a right to sit there at pargana 
rates. That right did not interfere with the right of property of the zamindars. 
The right of the zamfndar WM absolute as between himself and the Government. 
But those rights did not cover all the rights in the land, as other people also had
rights in that land. My hon'ble friend has relied on a passage from a judgment 
of Lord Lyndhurst. Now this passage which: has been read comes from the 
well-known case of Freeman v. Fairlie. It was a suit brought in the year 1828. 
The decision in it was that land in Calcutta descended as a free-hold inheritance 
'to the heir. and did not pass to the "personal representative. That was the 
point Lord Lyndhurst had to consider, and his remarks w~re all made in refer
ence to if. It appears that one Susannah Oldham died. leaving three houses 
'in Calcutta. These three houses she bought from different people. But. as 
was the custom in those days, she got a patta from the Collector of .Calcutta. 
She died and left at!- executor, and differences having arisen between this person 
and those interested, the question arose whether the houses passed to the heirs 
or the personal representatives, whether this was real estate or whether it was 
personal estate. They went before the :Master and the Master made his report. 
and it was decided that the English law applied, alld that it went as a free,
hold inheritance. This is a very interesting question. l>ut has really nothing 
to do with the question now under discussion. 

"It was contended in that case that no interest which could be held in land 
in India could be said to amount to.an estate in fee simple according to English 
law. although English law had been introduced to some extent into Calcutta, 
and it was said that all holdings under the East India Company were too 
precarious to constitute so high an interest as an estate in fee simple. for various 
reasons which may be read at. length in the report. 
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" It was a propo8 of these contentions 'that Lord Lyndhurst remarked that 
a perusal of the Bengal Regulations had led him to the conclusion that the 
interest of the zamindars in land under those Regulations was an absolute pro
prietorship and not such a precarious or temporary interest as had been sug. 
gested. His object was to show that, if such an interest was vested in an 
Englishman in a place where English law applied, it would be an estate of 
inheritance in land descendible to the heir, and rnot something in the nature of 
a chattel interest divisible among the next-of.kin. If Lord Lyndhurst had 
before him a question as to the relative position of zamindar and raiyat in a 
zamindari, his decision would have been entitled to the highest respect, 
and the hon'ble' and learned mover might well be uneasy if he had gone 
against so high an authority. But in truth the passage cited is' only another 
instance of the danger of citing, isolated passages from judgments without con
sidering the point discussed in those judgments. 

"IIi. the resume given by Mr. Justice Seton.Karr of the position of the 
iandlord, just read by my hon'ble friend, he points out that the zamindar 
has a right to the rent which is barred by no length of time. Here is a curious 
thing. If you have an absolute ownership, and if another person holds posses· 
sion for twelve years, it becomes his own, because he has adverse possession. 
But the rule laid down by Mr. Seton.Karr was that, if it be in the possession of 
a raiyat, and the raiyat cultivated it, not alleging himself to be a zamind8.r, he 
does not hold adverstlly .. Now, although he sits there for sixty years,.his title 
is not adverse, and the landlord does not lose his right even though he may omit 
to collect the rent. What is the reason P That originally the status of the raiyat 
and the zamindar did not depend on contract at all. There was one person who 
engaged with the Government for the land and obtained an assignment, tempo
rary or permanent, of the right of Government to obtain revenue from every bfgM 
of cultivated land not specially exempted by a grant from the ruling power; then 
squatters came and squatted; they never dreamt of saying they were zamin
dars, but simply raiyats; if the landlord came and asked for rent they would pay 
what their neighbours paid; if they reclaimed the land, they would ask to pay 
less, and generally ,!ould be allowed to Pl!-y less; but if they took possession of 
eultivated land, they would have to pay the pargana rate or go away. But it 
was not possible to say that these persons were anything else but raiyats. 
Tenancy in England was by contract, and if a person comes and sits on your 
land and c~tivates it, and has not made an express or implied contract, his pos. 
session is adverse to the landlord, and after twelve years he becomes owner of the 
land free of any obligation to pay anything to anyone. But this is not the case 
here. I know that Sir Barnes Peacock and other great authorities, who have 



BENGAL TENANOY. 283 

taken a strictly English - view of the question, have said that the .relations 
between the zamindar and the raiyat are similar to those of landlord tWd tenant 
in England. But many of the Judges-Messrs. Steer, Jackson, Seton-Knrr and 
others-held that the relation of zamlndar and raiyat could be establislied inde. 
pendent of any contract. If that is so, it throws great light on the subject, and 
I think there are many other things which point to the conclusion that perma
nent cultivation of land in Inwa by a person other than a zamindar was 'Sum. 
cient evidence of a raiyati holding according to custom. 

"There has been much confusion arising out of the use of the. term • actual 
. owner' or 'actual proprietor of the soil.' In many zamlndaris there is a 
zamindar, a patnid8.r, a durpatnidar, and under them a iangalbwrf, or an occu. 
pancy raiyat. Each one of these is an actual owner or proprietor of such 
interest as he has in the soil . . 

"But say the opponents of the Bill-how about the waste-lands? There 
were no raiyats on the waste-lands. The zamlndars by· the Permanent Settle. • 
ment became, as to the waste-lands, owners of their own former rights (if any) 
plus the Government rights, and as no one else had any rights they must have 
beCome absolute owners in the fullest sense, and able to do what they liked 
with their.own. 

" The answer is that t}le position of the waste-lands was not changed by the 
Permanent Settlement, save so far as the rights of Government were transferred 
to the zamlndars. If, therefore, before the Permanent Settlement raiyats. who 
reclaimed or settled on waste-land acquired any rights, raiyats who ilid the 
same thing after the Permanent Settlement would acquire the same rights and 
occupy the same status as they would have acquired or occupied had they 
settled before the Permanent Settlement. 

. "No doubt the incidents of a customary holding may be varied by actual 
contract (unless prohibited by law). But all original contracts which I have. 
seen between zamindars and raiyat8 about to reclaim waste-lands have beeu 
contracts whereby the raiyats have obtained a right to sit at lower rates, either 
permanently or for a time, than the ordinary rates prevailing on the nl"ighbour
ing cultivated lands. I have never seen or heard of any case in which a raiyat 
undertook to reclaim waste-lands on worse terms than the customary terms On 
which Jlermanent tenants of adjacent cultivated lands were then holding. 

"But I have seen and I have heard of many cases in which, from the power 
of the zamindar and the weakness and ignorance of the raiyat, the successors of 
those who had reclaimed land on specially favourable terms since the Permanent 

N 
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Settlement have been unable to enforce or maintain those terms and have been 
reduced to the level of ordinary miyats. 

"It.may be taken that all land reclaimed since the Permanent Settlement 
has been reclaimed either on the old c~stomary terms without a written engage
ment, or on a written engagement more favourable to the raiyat than the cus
to~y terms. 

" I will only make one or two further remarks. The most effective part of the 
hon'ble member's on-slaught on this question was his attempt at what I may 
call the ariJumentum ad Governmentum, in which he said that the Government 
had treated the raiyats on their kMs maMls or Crown lands just as the zamindars 
had 'treated them, or rather worse, and that they had declined to recognise in the 
taiyats any higher rights than the zamindars had recognised, and that they had 
mercilessly enhanced their rents and evicted them if they did not consent. 

" It is no argument to say that the Government in various departments have 
.' done the same thing. In speaking of the Government, it must be remembered 

that there are many departments of the Government. From one point of view, 
you may have the Government sitting here consulting for the general good of 
the country and taking broad views of the question. On the other hand, there 
is a department which represents the Secretary of State, who represents the 
positive right of the Government in their property, just as in the casE' of 
Crown lands in Eng'W.nd. When you deal with the Government in this capa
city, I am sorry to say they don't seem to be the same kind of people as the 
Government of India in its broader capacity. I have seen the same thing at 
home. I have seen what I considered to be very hard and unjust conduct on 
the part of the Commissioners of Woods and.Forests-conduct which was 
worse than would be expected of any private proprietor. They are in the nature 
of a Corporation, which has to preserve the rights of the Crown, and they come 
to look on every body else as natural enemies, who are endeavouring to deprive 
the Crown of its rights; and I have seen a good deal of the same sort of thing 
in India, and I am quite prepared to believe it is true, as many of the Govern
ment officials must know, that these ~fficers often think it their duty to exact 
as much as they can. I am only suggesting this as an explanation of what 
has been said of the dealing of officials in Government and Court of Wards' 
estates. Suppose there is a substratum of truth in the figures brought forward 
by the llOn'ble m.ember, and it should be proved that enhancements to the 
extent of one hundred per cent. have been made on these unfortunate Govern
ment estates, I think the Board of Revenue, on learning of the existence 
of such things, would put a stop to them. But if the state of things is a8 
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has been stated to the Council it is certainly very deplorable. But it furnishes 
an argument against my hon'ble friend. If the Government officials, who have 
no personal interest in them, would do such frightful things by abusing the 
special summary powers entrusted to them, how much more will the managers 
of zamind8.rs do them P . 

«I have not had time to go tl1rough the details of the Bill'; but I think 
sevf".ral grave and' serious questions arise in reference to it. The questioh of 
compensation for disturbance and other important questions require serious 
consideration, and I offer no opinion upon them at present.' The practical work
ing of the different clauses of the Bill have to be considered. 

,< But the great thing is to try and secure, as nearly as possible, absolute 
data on which to proceed. I do not believe in the heneficial effects of any form 
of words, unless you have facts to act on. I believe ~hat, before the present 
state of things can be set straight, a full·record-of-rights· will have to be under
taken. I ~ow that is not a thing which my friend will be pleased to hear. 
But I do eay that nearly one-haif the litigation in Bengal ariS!l8 from the im- • 
possibility of ascertaining facts. You cannot get at the rights of any question 
unless you tlan get at the real facts. Any number of papers may be pro. 
duced,-jamabandis, jama-wasil-Mkis and the like,-but they are frequently 
worth nothing. I don't say the zamindars have anything to do with the presenta
tion in Court of untrustworthy documents; many of them are very respectable 
people, but the fU1,ibB or managers think nothing of fabricating a set of papers .. 
Now, the records being untrustworthy and the oral evidence very worthless, it 
is very difficult for the Courts to decide the points which come before the~ 
I believe most of the litigation will be rendered unnecessary if you can get in 
Bengal a real record-of-rights, and if you get rent receipts of a trustworthy 
character. All these things will practically diminish litigation, and then, if 
you get a settlement of rents by estab~hing tables of rates or otherwise, which 
would last for a considerable time, I do not think the zamindars will have any 
great difficulty in recovering rents, for the rent will be definitely settled. 
Under these circumstances, there will be very little use in false evidence, and, 
judgment will be given, and in a month or so the holdings in default will .be 

. put up for sale. I think improvements can be made, for I think zamindars 
should have all reasonable facilities for the recovery of rent which can be given 
to them without eausing oppression to the raiyats. If anybody can. show any 
way. of giving increased facilities in this respect, I think the zamindars ought 
to have the benefit of it. 

•• The Government demand is constant and inexorable, and the Government 
have kept in their own hands a summary· and effectual process for realizing 
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it from the zamfndar. The Government is bound, if possible, to enable the 
zamfndar to realize the assessment promptly from the actual cultivator. Had the 
Govornment from the first insisted that an authentic Government record of rights 
and rates should be kept up, and that a reliable system of recording payments 
should be enforced, there would be no difficulty in complying with the demand 
of the zamfndar; and it would be the clear duty of Government to do so. 
But unless the Government will resolutely determine to face this matter, it 
will' never be able to do equal justice to the zamfnda.r and the raiyat: to give· the 
raiyat proper protection is one duty;' to give the zamindar the power to realize 
punctually from the raiyat that rent or revenue which the Government 
exacts so punctually from the zamindar is another duty. Neither of these 
'duties can ever be effectually performed without an authentic record of rates 
and payments, and if this Bill be not supplemented by vigorous executive action 
in t~ direction, it will join the long list of Acts and Regulations of high-sound
ing promise and little performance of which raiyat and zamindiir have been 
the subject." 

The Hon'ble Mr. THOMAS said :-" My Lord, I had wished to speak generally 
in support of the Bill, from experience of like tenures in other parts of India; 
but, looking to the lateness of the hour and the number of speakers yet to 
follow, I think I shall best consult the convenience of this Council by forbear
ing to do so: but with reference to the quotation made by the Hon'ble Kristo
das Pal with a view to show the pressure of land assessment in the Madras 
Presidency, from which I come, I may be allowed to say just the one word that 
his figures are not normal figures·, and refer to the great famine. time, and the 
uncollected arrears are the arrears mostly of men and families who had died of 
famine, and have no sort of relevancy to the normal pressure of the assessment 
there." . . 

The Hon'ble MR. REYNOLDS said :-" I desire to thank Your Excellency's 
Government for the introduction of this Bill, I think it superfluous to enter 
upon any discussion as to the acknowledged and proved necessity for legislation 
upon the rent question, after a perusal of the papers which have been laid before 
us in connection with the Bill. It is conclusively shown by those papers that 
this necessity has been recognized by the Government, by the Courts of law, 
by the officers engaged in revenue and administrative duties, by the zamfndars 
and other rent-receivers, and by the cultivators and other rent-Jfayers. The Bill 
before the Council is the result of long deliberation and paticnt enquiry; it is 
an honest attempt to hold the balance impartially between interests which, 
though they are really identical, are apt to come irito apparent conflict at 
various points of contact, and the authors of it have resisted the temptation to 
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legislate upon new lines, or to put forward new theorie.s {)f the rights of the 
different classes of the agricultural population. I cannot agree with the Hon'Me 
Mr. Kristodas Pal in the estimate which he bas passed upon the Bill. I !have 
'Studied the rent question in Bengal for IleaIl'ly as many years as he has; I have 
studied it, not merely in books, but by practical experienoe of its working, and I 
have striven. to make myself acquinted with its real faots and .bearings; and I 
say with confidence, that the feature which I most admire in the Bill is the $lli
nently conservative and constitutional character of its main principles. In 
some points of detail I venture to think that this character bas not been. main
tained. and I shall not shrink from noticing these points in their propel' place. 
But, takirig the Billll8 a whole, it is essentially a measure framed in aocordance 
with the ~cientpreseriptive law of the country, lind, 88 such, it ought to be 
acceptable to those who think that the most llSefaJ., and certainly the safest, 

, province of legislation is to formula;te and crystallize those principles which 
have been tested by long experience, and accepted by general consent. I think 
it useless to speculate upon the question whether, in anoient times, the right of· 
property in the soil was vested in the Sovereign, in the zamindar, or in the raiyat. 
That question has been discussed with more learning than I could bring to bear 
upon it by my hon'ble friend Mr. Evans, and I imagine he would agree with 
'me in thinking that the expression 'tight of property', when used in such a 
connection and employed in its modern and European sense, is altogether mis
leading, and connotes an idea entirely foreign to the age aD,d the country. But 
there are two great principles which underlie the question of agricultmaJ. tenancy 
in these Provinces,-principles which took their rise in a remote antiqvity, 
which, though they ~y not have been formally embodied in any statute, 'are 
written in the hearts of the people, which were not affected by the legislation 
either of 1793 or of 1859, and which have survived the lapse of years and the 

. nse and fall of dynasties. These two principles Me, first, that the resident 
raiyat cannot be ejected from his holding in the village lands so longas he pays 
the established rent, and, second, that it is the right and the rduty of the ruling. -
power to determine the rent payable by the raiyat to the zammdar. I observe 
with much satisfaction that not only are these principles recognized in the pre
sent Bill, but that the Bill is based upon them, and that its provisions are suoh 
as naturally spring from the acceptance of them. 

" Chapter II of the Bill is of comparatively little importance in Bengal 
Proper; but in Bihar it will be extremely valuable, if full use is made {as I trust 
will be the case) of the power to make a; survey and register of klulm.aro lands • 

.. In Chapter III, section 15 reproduces the present law regarding the pre
sumption arising from twenty years holding at an unohanged rent. This pre

o 



288 BENGAL TENANOY. 

sumption was first introduced by,the A.ct of 1859, and I have always thought 
that it bore somewhat hardly on the landlord, and especially on two classes of 
landlords who seem entitled to favourable consideration,-Iandlordswho have dealt 
leniently with their tenants in past years, and landlords who have purchased their 
estates at sales for arrears of revenue. I was at one time disposed to recom- , 
mend that the presumption should be removed. alto~ether; but I have since seen 
reason to modifY,this view, and I am now content that the section should stand, 
as it will always be in the power of the landlord to apply, undcr chapter XII of 
the Bill, for the preparation of a, record-of-rights on his estate. It has, I 
thin,k wisely, been determined to limit the sections regarding registration to 
tenures. There is no doubt something attractive in the proposal of the Rent 
Commission (which was retained in the Bill prepared by the Government of 
Bengal) to extend the same procedure to occupancy holdings. But the country 
is not ripe for this. There is no agency for carrying the measure into effect, 
and the law would be either a dead letter, or would be worked to the prejudice 

• 'of)gnorant and helpless cultivators. 

"The short chapter on patni tenures contains nothing which seems to call 
for remark. The sale procedure, as specified in the schedule, will doubtless 
come under the consideration of the Select Committee. The law on this mat
ter needs amendQlent',on various minor points, and the Bengal Government Bill 
contains a number of useful suggestions and recommendations . 

.. Chapter V, which is really the keystone of the Bill, deals with the import
ant .subject of the occupancy-right of the tenant, and of the landlord's right of 
pre-emption. It avoids the fatal mistake committed in Act X of 1859 (or at least 
in the interpretation of that Act which has generally been accepted), of limiting 
the right to those particular fields which may have been held in continuous pos
session. It defines the settled raiyat as the tenant who has held raiyati land for 
twelve years in any village or estate; and it declares that such settled raiyat shall 
have a right of occupancy in any raiyati land held by him in that village or 
estate. It may be objected that the proposed definition is at once too wide and 
too narrow: too wide, because the cultivation of land in the same estate was 
never held to confer the position of a khudkasht raiyat: and too narrow, because 
a much shorter term than twelve years might reasonably be taken as evidence of 
settled oCcupation. The definition may in some measure be looked upon as a com
promise; and the correspondence shows that it is not the definitiQn originally 
proposed by the Government of India. But what we have to consider is the 
practical effect which this or any other definition will produce. Assuming the 
proposition (which indeed cannot be controverted) that the resident raiyat has 
a right of occupancy in the village lands, what is the definition which will 
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secure this right to the greatest numbe~ of those who ought to possess it, and 
extend it to the smallest number of those who are not entitled to enjoy it P I 
must own that I am not at present prepared to suggest a better definition than 
that provided by the Bill, and those who object to it may fairly be asked what 
they would propose to substitute for it. This,' however, will certainly be one 
of the points upon which the Bill will be attacked: and it will be the duty of 
the Select Committee to see that the definition is not narrowed down by any 
limitations which would deprive it of its due significance or its proper effect. 

'.' There is, however, one section in this chapter against which I feel bound 
to record an emphatic protest. Section 48 provides that the occupancy-right 
may be acquireil by grant from a proprietor or permanent tenure-holder. I 
think loan understand the reasoning which may have led the framers of the' 
Bill to insert this provision, but the section' is, nevertheless, of a revolutionary 
and dangerous character, and any extension of the occupanoy-right whioh may 
result from it would be too dearly purchased. It is practically an admission 
of the vicious principle that the occupanoy-right may be made a matter of 
bargain. or contract between landlord and tenant. The occupancy-right cannot 
be granted by the landlord, for it is not his to grant: it is essentially inherent in 
the status of the resident cultivator. 

"Of the incidents of the occupancy-right, the only one whioh calls for notice 
is that wh~ch makes the right transferable. It seems probabl~ that the right 
was not originally transferable; but the oustom of trausfer has become com. 
mon, and it is for the advantage of both parties that the right of transfer 
should be formally legalized. The landlord's' interests are suffioiently proteoted 

. by the power of pre-emption w hioh thl:l Bill gives him.·. It has been said that 
the result of a general power of transfer will be, that the land will pass out of 
the hands of the cultivators into the possession of middlemen and maMjans. 
But experience does not justify this apprehension. The transfers which already 
occUr every year may be counted by thousands; but the. purchasers of the hold. 
ings are men of the same olass as the sellers. 'l'here are at least two classes of 
oocupanoy-raiyats who possess and have long possessed an acknowledged and 
recognized right of transfer: the guzashtadars of ShaMbad and the thani 
raiyats ot Khurda in PurL It is certain that with neither of these classes 
has the power of transfer had the effeot of making the lands pass out of the 
hands ~f bona fide agriculturists. . 

"The sections regarding the right of pre-emption must be taken in connec. 
tion with those relating to merger, and the Bill seems to me somewhat defect. 
ive in that it. fails to explain clearly the' nature of the landlord's title in a hold. 
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ing which he may have purchased. The draft Bill of the Bengal Government 
contained an express provision that the doctrine of merger should not operate 

. to convert a holding, when purchased by the landlord, into kkdmdr land. The 
present Bill provides that, if the landlr>rd Jets the land, he must let it as an 
occupancy holding; but the Statement of Objects and Reasons explains that, 
if he pleases, he may keep the land ~n his oWiIl hands, and cultivate it by his 
ser~ants or labourers. This is a serious departure from the rule of the old 
Regulations. By Regulation VIII of 1793, the zamindar was not only permit
ted, but required, to let the lands of his estate; he had no power to hold them 
himself. If, indeed, a zamindar may hold raiyati land in this way as long as 
he pleases, it is practically equivalent to the conversion of. the land into 
khdmdr. Section 56 of the Bill will undoubtedly be evaded: and the whole 
question of the exact nature of the landlord's rights in a purchased holding ought 
to be carefully considered by the Select Committee . 

.. By chapter VI, the maximum rent of an occ;upancy-raiyat is not to exceed 
one-fifth of the value of the gross produce in staple crops. It ought to be 
clearly understood that this is a limit and not a standard: for, in the Eastern 
districts, any such standard as one-fifth would involve an enormous enhance
ment. I am also inclined to think that the period of ten years provided 
by section 78 is too short. The Famine Commission suggested thirty years. 
This is possibly too long; but, if it takes twelve years for a raiyat to become 
settled, twelve years is surely not too long for him to remain free from 
claims for enhancement, and the Select Committee might consider this 
point. The provisions regarding a table of rates appear reasonable and fair; 
but I doubt whether any extensive use will be made of them. Careful enquiries 
on this subject have lately been made by the Government of Bengal in a num
ber of selected areas, and the general results tend to the conclusion that tables of 
rates based upon classifications of soil cannot ordinarily be prepared in the 
Lower Provinces. I anticipate that the provisions of chapter XI will be found 
more generally useful than those which relate to the preparation of a table of 
rates. 

II I should be glad to see tbe provisions of section 79 extended so as to 
correspond with those of section 74. If a raiyat is paying more than the 
established rate, this ought to be a legitimate ground for an application for 
reduction. I have noticed the references to this point in the correspondence. 
and I am aware that the omission is not an oversight·; but I think the matter 
calls for further consideration. 
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"In section 81 it is to be noticed that, though at present the landlord's share 
is in some cases nine-sixteenthS of the grain, the whole of the straw and chaff 
belong by custom to the tenant. To give the landlord half the gross produce 
would, therefore, be giving him a larger share than he is entitled to. 

U The prices spoken of in section 83 are market prices; but it is to be 
observed that section 75 refers 'to ~the price at which the raiyat sells his C\"ops, 
and this 'is a very different thing from the market price. I presume the tables 
mentioned in seCtion 83 are intended to assist the Courts in determining 'cases 
in which the limit referred to in section 75 comes into play; but if this is the 
intention, it would be well to insert words to keep in mind the fact that the 
price·at which the raiyat sells his crop will ordinarily be fully twenty per cent. 
below the quoted market price of that crop in the biizar. 

U The above remarks refer 'mostly to matters of detail; but my objections to 
chapter VIII are of a. different· character. I must own that this is the,part of 
the Bill which I least like or approve. Short as it is, it probably contains more' • 
innovations than the rest of the Bill put together. I object strongly to the 
title of the chapter. The ordinary raiyat in Bengal is the occupancy-raiyat; 
and it is a dangerous novelty to countenance languagfl which implies that the 
status of the non-occupancy.raiyat is the r~e, and that occupancy-raiyats form 
an exceptional and privileged ciass. The clause relating to compensation for 
improvements is an innova.tion, but a comparatively harm1,ess one, as a non
occupancy-raiyat would never make improvements, unless he were protected by 
a lease. But the proposed compensation for disturbance introduces an entirely 
new element into the agricultural laws of the country. We have not the least 
experience to show how .this provision would work in India, and the principle 
of it seems to me to be objectionable. Eitber the landlord has the right to 
eject the tenant or he has not. If he has the right, he should not be required 
to pay compensation for exercising it; if he has not the right, no money pay
ment ought to be sufficient to give it him. Section 91 refers to the limit fixed . 
by section 119, which provides that the rent of an ordinary raiyat or under
raiyatshall not exceed five-sixteenths of the value of the gross produce of tb,e 
land. I question the wisdom of attempting to fix by law the limit of an under
raiyat's rent. Such a law is certain to be disregarded, for it is not the interest 
of either party that it should be observed. But the provision which puts thfl 
non-occupancy-raiyat on the same level as the under-raiyat, and on a different 
level from the occupancy-raiyat. as regards the rent which he may be called 
upon to pay, is open to far more serious objection. It is an up-constitutional 
proposal; for it implies that the occupancy.raiyat is entitled to hold at' a pri. 
vileged rate of rent, and this is not, and never has been, the law of Bengal. 

l' 
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"I am fully alive to the difficulties which surround both these questions,-the 
question of the under-raiyat, and the question of the non-occupancy tenant. I 
am aware that the state of things has entirely changed since the days when the 
paikasht raiyat could practically dictate his own terms; and I do not object to a 
reasonable modification of the law to suit the altered condition of affairs. But 
I disapprove of any infringement of the souni principle that no raiyat, whether 
he hbB the occupancy right or not, can be requir!Jd to pay more than the estab
lished rate of rent; and I therefore think that, in areas in which a table of rates 
is in force, it should be applicable to both classes of raiyats alike. 

" In chapter IX, the provisions of section 98 regarding the instalments of a 
raiyat's rent seem to me to be sound in principle, but to require some verbal 
modification. As the Hon'ble Mr. Kristodas Pal told us in his speech, monthly 
instalments of rent are in accordance with the custom of the country, and 
should not be interfered with; but interest should not be chargeable, nor should 

• a suit lie for arrears, unless default continues for at least three months. This is 
the practice of the Government in regard to its own revenne. In all the dowls 
of the Permanent Settlement which I have seen, the revenue is made payable in 
monthly kists; but no measure for enforcing payment can be taken except at the 
quarterly days of payment. The provisions of this Chapter regarding receipts 
and deposits of rent seem to me to be excellent. I am inclined to doubt the 
expediency of retaiping section 114; and I shculd prefer to make the division 
absolutely final. Indeed, the provisions of sections 114 and 115 seem to me to 
be inconsistent with each other. Section 118 does not go nearly far enough. 
It is not sufficient to say that the danabandi papers shall be filed in the Collec-' 
tor's office. It should be declared that these papers are to be produced on the 
trial of any suit for arrears of the rent of the land, and that the suit shall be 
decided only in accordance with the entries in the papers. 

" In chapter X, the wording of section 133 requires modification. There 
seems to be a confusion between revenue-free land and rent-free land. I know 
of no reason why a landlord should not·measure revenue-free land if he is in 
receipt of the rents. On the other hand, he ougqt to be allowed to measure rent
free land if it is within the limits .of his revenue-paying estate. The sections 
regarding the appointment of a manager on behalf of jllint-owners have my 
full approval, except that I would suggest the omission of the word ' jointly', 
in section 148. I see no harm in allowing the .management to be restored to 
the owners in all cases in which it is shown that the estate will be managed by 
them without inconvenience to the public or injury to private right. 



BENGAL TENANOY. 

"Chapters XI and XII appear to me to contain excellent provisions for 
settling disputes and avoiding litigation. r trust and expect that these provi. 
sions will be extensively made use of. 

"The chapter on distraint is of no gre;tt practical importance in Bengal 
Proper, where distraint is comparatively seldom ~esorted to; but in Bihar it 
will be of great value and use: and I attach special importance to sections 1~1i and 
186. I have heard to.day with a good deal of surprise that illegal distraint does 
not exist now-a-days in Bihar. The fact is flagrant and notorious. The abuses 
.and oppressions which h~ve been and are still committed in Bihar under colour 
of the law of distraint require to be put down with a strong hand: and nothing 
short of an express declaration that they are offences punishable by the crimi. 
nallaw will be sufficient to suppress them. 

"In the remaining chapters of the Bill I find nothing which appears to me 
to call for special remark. In what I have said, I have commented with some 
freedom on what seem to me to be errors or omissions in the Bill. But I must. 
repeat that, upon the whole, I look upon this as an excellent measure, broad 
and liberal in its scope, constitutional in its principles, impartially -fair to the . 
different classes whom it affects, and calculated to apply a practical re~edy to 
the e~ of which landlords and tenants alike' have lately complained. If there 
are any members of the landlord class who consider that the Bill unduly inter. 
fereswith their incomes or curtails their privileges, I believe they might safely 
be challenged to point to any essential part of the Bill (I db not speak of every 
point of detail) which touches any receipts to which they are justly entitled, or 
any privileges which they have not usurped. I repeat that this Bill is (in all its 
main features) a constitutional Bill: its object is to establish on a settled founda.' 
tion, and to express in unmistakeable language. principles which have always 
been part of the unwritten agricultural law. It is the sp~cial duty of the 
Government to undertake this legislation, not merely in the general interests' 
of tlie country, not merely for the sake of public peace and public prosperity, 
but because the system by which the old law of tenancy has of late been over- . 
ridden and partially obliterated hILS been, in some measure, the unforeseen and 
unintentional effect of our own legislation in the past. There can be no more 
striking instance of this than the example afforded by Act X of 1859. -That 
Act was intended to be the agricultural charter of the raiyat. It has been twisted 
and perverted into a means of overthrowing the very rights whioh it was its 
object to establish, and this has largely been done by decisions of our own 
Courts of law. A day may COll),e when the present Bill will be unsuited to the 
altered circumstances of the country. The Government will have' the' same 
pow~r then, as it possesses now, of legislating for the protectio~ and. welfare.of' 
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the dependant taluqdars, raiyats and other cultivators of the soil, and this 
power it will not hesitate to use when the occasion shall arise. But for the 
present, a)ld under the conditions which prevail to-day, the Bill before the 
Council appears to me substantially to provide a remedy for acknowl~dgp,d evils, 
a redress of agrarian abuses, and a recognition of prescriptive rights, and I shall 
heartily and thankfully give my vote for referring it to a Select Committee." • 

The Hon'ble DURGA CRARAN LARA said :-" I will make a few remarks, 
confining myself to some of the principal changes contemplated by this Bill. 

The object" of chapter II seems to be to restrain the practice said to be 
prevailing in BiMr of converting raiyati lands into khamar or zl.rat lands. I 
must say that, if it exists, it is only confined to that Province. In Lower 
Bengal, I am prepared to say, there is no desire on the part of landholders to in
crease the area of khamar lands. On the contrary, the landlords here retain 
with reluctance raiyati lands in khas possession, simply because they cannot find 
tenants for them. 

"The provisions in chapter V relating to occupancy rights are entirely new, 
and I must say that these changes are most objectionable. The existing law 
or custom does not support them, nor are they based upon the enactments 
which were superseded by the Act of 1859 . . 

"Under existing law, a tenant with a right of occupancy has the right of 
holding his tenure so long [as he continues to pay his rent, which, however, is 
liable to enhancement or reduction to fair and equitable limits under certain 
conditions. On failure of payment of such rent, he is liable to eviction under 
Ii. decree of Court. He does not appear to have ever enjoyed a status higher 
than this." But it is now proposed to confer on him the status of a permanent 
tenure-holder, without fixity of rent, at the cost of the rights of the zamindar. 
The right of pre-emption reserved for the latter will not serve the purpose of 
restraining transfers to objectionable tenants, because, in point of fact, it will 
involve an unnecessary outlay, for which he can never expect anything like 
an adequate return. Again, a settIed,raiyat, as described in this chapter, may 
have a right of occupancy in any land in the village without any reference to 
the period of his occupation, and in spite of any contract under which he held 
it. 

.. These and other provisions in this cbapter introduce a radical change in 
the established law, and are calculated to create an unnecessary conflict in the 
relations existing between landlord and tenant. 
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"Inchapter VIII, which deals with the ordinary raiyat, the Bill confers on 
him a status which is entirely novel. The result of the extension of his right-"'
one which is not unforeseen by the framers of the Bill-will be the multiplica
tion of subordinate tenures, which would haye the effect of defeating the very 
object for which the provisions have been made. But it is stated that the 
Government will. put down the -evil by future legislation. To my mind it 
seems to be more judicious not to allow the mischief to arise, than to create com
plications, and then to find means to check them. 

"Then as to the question of enhancement of rent. The Bill.lays down that 
it is to be effected eitl:ter under a table of rates, or, where there is no such 
guide, at the discretion of the Court at fair and equitable rates within certain 
limits, or by contract to be approved by a revenue-officer. As to the first 
course, I submit it will be impracticable, and, even if practicable, it will never 
be a safe and satisfactory guide. As to enhancement at the discretion of the 
Court, the matter remains exactly where it now is, with the addition of a re- • 
striction to the exercise of such discretion. And as to the last of these means, 
the validity of a contract being made conditional on the approval of a Q-overn
ment officer, a private settlement between landlord and tenant becomes at once 
a. matter of considerable difficulty. 

"In-section 93 of the Bill the provision for compensation -for disturbance 
is quite foreign to this country, and its propriety is questionable. 

"The effect of this innovation will practically be to preclude the landlord 
from all possibility of obtaining from the tenant· a fair share of increment in 
the value of produce . 

.. The subject is so vast and complicated that I cannot hope to do full justice 
to it. I have barElly touched upon a few of the salient ,points embraced in the 
Bill, in order to show that the Bill, as it has been framed, is repugnant to the 
Ipirit and letter of the Permanent Regulapons, which had gmir,anteed the rights ' 
of both zamindars and raiyats, and to actual facts. - It "gives no practical faci
lity for the recovery of rent, nor satisfactory means for enhancement, where 
enhancement may be fair, reasonable and perfectly justifiable. On the other 
hand, it enacts provisions intended, no doubt, for the benefit of the raiyat, but 
which, in course of time, will be found to operate prejudicially to the interest 
of the actual cultivators of the soil . 

.. In conclusion, I am inclined to think that this Bill Will, in practice, do 
more harm than good, by destroying good feeling between the zamindar'and-the 
raiyat, and putting them perpetually at logf?er-heads. When such is mani

Ii 
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festly ~he tendency of the Bill, a departure from the existing law in a way 
that will unsettle the relations between landlord and tenant cannot but be 
regarded as an experiment-of questionable character and doubtful efficacy." 

The Hon'ble MR. HUNTER said :-" My Lord, at the present stage of 
the Bill, I intended to say only ~ few wor~, and from a special point of view. 
The 'hour is now so late that I shall probably consult the wishes of the Council, 
if I curtail even those few words within the narrowest compass. I agree with 
the general obJects of the Bill; but there are three points which I hope the 
Select Committee will carefully consider. These are, first, that attempts to 
interfere by statute, as opposed to custom, between tenants·at·will and the laws 
of supply and demand bave seldom been successful. Second, that, although we 
may declare that rents shall not exceed five·sixteenths of the produce, the laws 
of ~upply and demand will, in the case of the tenants-at-will, be too strong for 
a hard-and-fast line of this sort. Third, that the compensation for disturbances, 

, amounting to ten times the enhancement of the rent, is excessive, and, as such, 
is unjust. I had intended to insist on these points at some length, but my 
hon'ble friend Mr. Reynolds has already dealt with certain of them; the debate 
has been unusually prolonged; and the hour is very late. With regard to the 
general principle, I shall at present only say that the legal difficulties and sup
rosed guarantees which seemed to some thinkers to stand in the way of this mea
sure have been efI«tctually disposed of by the speech of the hon'ble and learned 
member who introduced -the Bill. The instructions of the Court of Directors 
before the Permanent Settlement, and the express words of that Settlement, 
prove to iny mind that the Government of that day r.either intended to make a 
contract with the landholders which SllOuld prevent it from afterwards securing 
the rights of the tenants, nor made any such contract. Even if such a contract 
had been made, the hon'ble and learned member has shown that it could not 
interfere with the rights of the tenants who were no party to it. Butafter 
these and all other legal difficulties have been cleared away, the Bill has still to 
be discussed and judged of on other and quite different grounds. For this Bill 
is in reality an attempt to counteract by legislative devices a fundamental eco. 
nomic change which has taken place in the relation of landlord and tenant in 
Bengal. It is by economic tests that the measure must now be tlied, for by its 
economic results it will hereafter be justified or condemned. This law endea
vours to reinstate the cultivators in a security of tenure somewhat similar to 
that which they enjoyed at the time of the Permanent Settlement. The Per
manent Settlement found two classes of cultivators in possession of the soil, one 
of which was protected in its possession by customary rights, the other by 
economic laws. rhe first class was the khudkdsht or resident cultivators. The 
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Permanent Settlement reserved the rights of this class; but omittecl tb define 
them. After two-thirds of a. century had passed, Act Xof 1859 endeavoured 

.to discharge the duty thus left unfulfilled, and the present Bill completes the 
task which Act X began. The other class of cultivators at the time of the Per
manent Settlement were the Paikdsht, non-resident or migratory tenants, who 
held land in a village other than t11at in which they lived. These men, althQugh 
possessing few rights, were at that time protected by economic laws more 
powerful than any.legal system. There was then more land in Bengal awaiting 
cultivation than there were people to cultivate it. The demand was by the 

_ landlord for cultivators, not by the cultivators for land: and the cultivators 
had necessarily, under such circumstances, the best of the bargain. The charge 
of enticing away te~nts by offers of land at low rent was frequently brought 
by one landholder against another, and had to be decided by the English head 
6f the District. The increase of. popUlation during the past century has reversed 
this state of things. The population in many parts of Bengal has outgrown the • 
soil. It is no longer the landlord who stands in need of tenants, but the tenants . 
who are competing against each other for land., The same economic laws of 
supply and demand which protected the tenant at the time of the Permanent 
Settlement, place him, in many Districts, at the mercy of the landlord to-day. 

"The present law endeavours to redress this state of things. To the kkud
kaskt or resident tenants, who were protected by usage au the time of the 
Permanent Settlement, it gives the protection of a Code of clearly defined 
liabilities and rights. -For the Paikdskt or tenants-at-will, who were protected 
by the economic law of supply and demand, at the time of the Permanent 

. Set.tlement, 'it creates certain legal safeguards which it hopes will save· them 
from the extreme pressure of competition. In doing so it attempts to 
set up a breakwater between the operation of supply and demaud and a 
portion of the cultivating classes. Noone can read the _ elaborate evidence 
which has been submitted to the Council with regard to the state of the 
agricultural popUlation in Bengal, without feeling that the Government is 
called to make this attempt. But no one can study the history of similar efforts 
to interfere, not by customary usage, but by statute, between economio iaws 
and their economic results, without seriously asking himself whether such an 
attempt is likely to be successful. My hon'ble friend Mr. Kristodas Pal has 
shown how much can be said against such an attempt. Legal restrictions 
which curtail the landlord's power over his estate tend to render ~ averse to 
investing capital iu the improvement of his land. Nor must it be forgotten 
that, in Lower Bengal itself, the circumstances of districts differ so widely as to 
.make any single rule inapplicable to all. In Bihar and other overcrowded 
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tracts, the tenant is at the mercy of the landlord. In Chittagong and some 
other, districts, there is still a surplus of lands for the cultivators to pick and 
}hoose among at their pleasure. The Commissioner of Chittagong, in a recent 
report, describes the practice there in vogue as a system which 'checks all 
iisposition to rack-rent, and enables the cultivator to take up as much or as 
littl~ land as suits him.' I trust that the ebonomic difficulties of the measure 
will he clearly realized, and that the Select Committee will give a fair and 
patient consideration to the arguments of the landholding classes whose rights 
will be curtailed by the Bill." 

, , 

The Hon'ble Raja SIVA PRASAD said :-" My Lord, I know I am not a good 
!peaker or a scholar. I have not read that.Jogic which enabled Archbishop 

# 
Whately to proye that Napoleon Bonaparte was not born;' or enabled Doctor 
Ballantyne to prove that the moon moved on its axis against all the mathema
~ics of Dr. Kaye. I crave your Excellency's indulgence if my ideas are crude 
or my arguments confused. Nay, I may be here and there, perhaps, strictly 
!peaking, out of order, but as I have been an observer of facts my whole life, I 
base what I am going to say on my personal experience. I have yet only 
~lanced over the Bill, but taking the lucid introductory speech of the hon'ble, 
Law Member as an index or key of the voluminous records connected with the 
mbject, and of the conclusions arrived at by the highest authorities, I had 
better dwell upon ~he speech first, and then the Bill. 

U The speech commences with the refutation of some imputations. I have 
not heard of any' imputation' of the Government being' actuated by a spirit 
of mischievous and restless activity', or 'being influenced by political or party 
considerations '; but I have heard of another kind of imputation, that the Gov
ernment, being sorry to find their demand limited for ever by the Permanent 
Settlement,is now going to limit the demand of zamindars also, solely out of 
revenge. I know there is not a particle of truth in it. I can swear to the 
purest motives imd the highest principles of the Government, but I must own 
that any condemnation of voluntary rack-rent in one Province comes with very 
bad grace from those who are forcing an over rack-rent in another. Those who 
are acquainted with the system of the' Government revision of settlements in 
the unpermanently settled Provinces do riot stand in need of any elucidation; 
but for others I may be allowed to give one or two examples. I have a village, 
Gangrain, in the Gorakhpur district. The Settlement-officer fixed the rate of 
rent according to ,his whims and fancies, or according fo some averages supplied 
to him by the Board of Revenue, and fixed the Government demand on the 
total of that rent. The Settlement-officer went away, and the Government 
.anctioned the settlement. But my tenants refused to pay me at that rate, left 
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the land, and ran away with heavy arrears. For several years nearly half the 
village, some five or six hundred acres, remained uncultivated. At last I re
duced the rate and the fellows have come back and are cultivating, though I 
pay to the Government the same amoUJtt. which .was fix:ed,-very pune.: 
tuaUy. I have heard, though I will not vouch for its exact authen., 
ticity, that a zamindar in the .Allahab~d district, finding the rates fixed. by 
Sir Auckland Colvin, when he was Settlement-officer there, unrealizable, and 
being thus unable to pay the GQvernment demand, made a bequest of that 
village infavour of Sir Auckland and left it. The case came to the notice of the 
authorities when steps were taken for the recovery of the Government revenue .. 
and then, perhaps, the rates were modified. I suppose it was Dr. Irvine who 
reported through Mr. Court;the then Collector, to the Government, that in the, 
three trans-Jamna parganas of the Allahabad district he seldom met three 
men of whom one was not lame, on account of eating kkisdri, a yery inferior. 
pulse, better food than which the' tenant could-not afford to have on account 
of the high rate of rent. The Government modified the settlement and lowered 
its demand. I do not think the Doctors find that disease here in Bengal, 
or Bihar. Numerous instances can be quoted like the ahove, but I wish not to 
be misunderstood; it is far from my intentions to oppose any measure which' 
aims at limiting the rack-rent by making the produce or the value thereof as 
an ultimate standard. What I intend to show is simply this-that it would 
behove the Government better if the Government were to Rf.>ply the principle 
first in the Provinces where Government is an interested party and shares in the 
rise' ur fall of the rent: for instance, let the Government rule in the unperma
nently settled Provinces that no Court is to give a decree for any arrears of rent 
'which the tenant proves to exceed, say, half the estimated value of the estimat
ed average produce for a certain number of years; and at the same time de
clare that the Government demand is never to exceed so much per cent. of the 
actual assets of the zamindars. Then, and only then, would the Government 
be justified in coming forward in the permanently settled Provinces and telling 
the zamindars, '~riendiJ, you also cannot go beyond that'. . 

"Going to extremes is of tell to be deprecated. To say that zamindars had 
no existence at all, and are the British Government's creation, is simply t9 
expose one's own ignorance of the country and its history. Still the copper-. 
plates are dug up, granting villages in perpetuity, with their boundaries and 
all within them - jalkar, bankar, dik, ddbal', ~c.-the inscriptions generally 
ending with the threat that, if anyone resumes the land, he will live sixty 
thousand years a worm in hell. N ow, if these grantees had no proprietary 
right in the soil, what right had they ? I~ they were not ~amindars. what were 

a 
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they P Could they be farmers or officials P Farishta write~ :-' Ala. ud·din Khilji 
resumed all religious endowments and rent.free tenures, and confiscated all 
property in the soil (hal' debe ki dar 'lJalif!la dar inam !la dar milk i kaBe bud 
kama ra kkali8a kard) '. Milk means property and malik proprietor. Farishta 
goes on further to say that the 'Emperor took half the produce of the soil 
frolD everybody, whether he was a Mukadda.m or Chaudharl. The Chaudharls 
and Mukaddams, who once rode state horses, wore princely arms, dressed sump. 
tuously and pursued the games like the Nobles, had at last been reduced to 
such extremities under this Emperor's rule, that their women were obliged to 
go out and work for their bread '. Chaudhari and Mukaddam of that time 
seem to be synonymous words for zamindar. Ffroz Shah Tughlak writes in 
his memoir of '.the portion mulcted at the delivery of the landlord's shares 
by the cultivator, and its attestations by some official '. Firoz Shah took only 
a tithe of the produce of land. I well remember to have read somewhere that 
when Humayun marched down from Agra his baggage was plundered by the 
zamindars in the Gangetic Doab. The Hon'ble East India Company itself had at 
one time purchased the zamindarf of the Twenty.four.Parganas from the Em
peror of Delhi. Are the zamindars like the Maharajas of Bardwan, Dumraon, 
Darbhanga and Bettiah, or Rajas of Maj hauli, Manda, llejaypur, and a thousand 
others of the British creation P They have still many sanads and farmans of 
the Muhammadan Emperors in their possession. Many will "quote books that 
those Emperors had all along been acknowledged as the lords of land; but 
they forget that in the same sentence they are acknowledged as the lords of the 
persons and possessions of their subjects. So with this theory the Government 
will have the same right to interfere with one's lands as with his person or 
other personal property. 

"Let us see how this movemcnt began, and how it ends. The hon'ble the 
Law Member says :-' Wh9.t then are the facts with which we have to do, and 
what are the evils for which legislation is required?' Let us see what are ' the 
facts '. Sir Ashley Eden says :'7"' In Bihar what is most wanted is some ready 
means of enabling the raiyat to resist illegaldi&traint, illegal enhancement and 
illegal cesses, and to prove and maintain his occupancy-right.' Sir Richard 
Templeintended 'to introduce a Bill to define the principles on which the rights 
of occupancy raiyats and tenure-holders should be forced, to simplify the proce
dure for realizing the arrears of rent in undisputed cases and to make the inter
est of an occupancy raiyat liable to sale for default in paying rent, and trans
ferable by private agreement'. In the Bengal Council it was 'recognised that 
the legislature would have to alter the law with reference to ejectment, dis
traint, instalment and deposit of rent, and possibly sub-letting'. The Commis-
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sion P!'Opose ' to create a new class of subordinate occupancy raiyats by provid
ing that a_ tenant who had held for three years and less than twelve years should 
be protected from ejectment at the will of his landlord.' .Also that' limits were 
to be set to the\'lIck-rent' and to what an occupancy raiyat • might demand 
from an under-tenant '. Sir Ashley Eden writes in his letter of the 15th July, 
1880, that· he would like to see the Bengal raiyats, as a class, secured in the 
enjoyment of tho~e rights which the ancient land law and custom of the cotlIltry 
intended them to have, protected against arbitrary eviction, left in the enjoyment 
of a reasonable proportion of the profits of cultivation, and, in short, placed in 
a position of I!ubstantial comfort, calculated to resist successfully the occasional 
pressure of bad times'. He wrote to the British Indian Association in Decem
ber, 1880, that· protection against arbitrary evictions must certainly be given to 
every settled cultivator who pays tbe established rent', and that' a substantial 
te~antry, free from debt, and in a position to stay and beal' the pressure of 
occasional bad Se&8<;>US, is what Bengal requires. The Lieutenant-Governor 
desires, therefore, to see the occupancy tenure made the rule and not the excep
tion; but at the same time he would have it kept as Car as possible in the hands • 
of b01"d, fide cultivators, and sub-letting by occupancy tenants should be 
disc{)uraged, if it cannot be altogether prevented '. The mo~t important 
conclusions at which Sir Ashley Eden arrived, as given by Mr. Justice 
Cunningham' in his Minute, are • that the rents of Bengal were and must, 
in existing circumstances, continue ta be customary, not competitive '; and 
'to guard against the conversion by the landlord of raiyati' land, that is, land 
over which occupancy-rights exist, or can be acquired, into • khamar' '. • Kha
mar' lands appear to have been originally merely the surplus unreclaimed lands 
of the village which the landlord was allowed, during the continuance of his 
revenue engagcment with Government, to cultivate for his own benefit, but 
which became • raiyati'.as cultivators settled on them'. The Famine Com
mission Ray that· measures should be framed to secure the consolidation of 
occupancy-rights, the enlargemElnt of the numbers of those who bold'under 
secure tenures, and widening the limits of that security, together with the pro-' 
taction of the tenant-at-will in his just rights and strengthening of his position by 
any measure that may seem wise and equi~ble'. The hon'ble the Law Mem
ber does not find, in any of the Regulations of 1793, words which can throw the 
whole of the then vast area of the unrilclaimed land of Bengal into the cate
gory of khamar or private land; and so he has framed his definition so that 
the existing stock of kMmar land cannot hereafter be increased. Now I ask 
him, in the name of justice, if the whole outcome of all these wishes, sugges
tions, reports and proposals is to culminate in depriving the zamindars of, the 
right of increasing their kMmal' land by acknowledged legitimate means and 
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by most ancient customs or usages, and conferring the right of occupancy even 
on ' squatters and nomads', because the price of land and 'the disturbance 
money' are just the same to a zamindar ? There will be no ejectment, and any 
man would acquire occupancy-right if he has pluck enough once to plough and 
sow the land; but the zammdar will never, even if he pays all the gold and 
silver of the world. Leave the custom and usage aside, no one had even thought 
hitherto of such an innovation. The Government tells the zamindars: 'Keep 
so much land and no more; this is enough for you; let the others take the rest; 
they are in greater need tha~ you are '.' I think, if the principle is fair and 
equitable, it would be better to plunder all the banks and distribute the money 
to the poor and the needy. 

"The hon'ble the Law Member says that in Bengal the raiyats arc strong 
and the zamindars weak, but in Bihar the zammdars are strong and the 
raiyats weak; whereas in Bengal the raiyats combine to resist the payment of 

,rent, in Bihar the zammdars destroy all the tenures and all the rights of the 
tenants and turn their land in zarat or kMmar, or, in other words, BiMr is 
groaning under rack-renting-and acts of lawless and high-handed oppressic.n. 
My Lord, for seven years I have had to look after the affairs of Bettiah, which 
is one of the largest zamindaris in BiMr, and I am in a position to assure your 
Excellency that I have not found a stronger sct of raiyats, happier or better 
off, in any part of the country, from Kashmir and Rajputana. down to Puna 
and Haidarabad; ana I am almost sure that a Briton by birth and stuff, Mr. 
T. M. Gibbon, C.I.E., will corroborate the truth of my assertions. I have 
seldom seen a more generous .hearted zamindar than the Maharaja of Bettiah. 
Though he has received no decoration yet from the Government, neither the 
Star of India, nor the Lion and Sun of Per.ia, to adorn his breast, but it is 
adorned with a heart which melts like wax for the poor. One day, nay it was 
about midnight, some ejected tenants came and cried out dukai at the gate; he 
begged of me to enquire about them. lI'£r. Gibbon told me that they were 
great badmdshes, and werc legally and deservedly ejected. But the Maharaja 
insisted upon their immediate re-instatement, and told me that a Raja's first 
duty is to protect his tenants '.Baja k6 paMa dharma projaptilan:t. kai.' The 
difference, in my humble opinion, between a Bengal and a BiMr zamincIar is 
simply this-that the Bengal zamindav; are now highly ~ducated, and the poor 
BiMrzamindars, with very few exceptions, are still what they were. So the Per. 
sian saying' Yake nuksani mayah d{gl'e 8Mmatati hamatiyak' (on one hand 
the loss of property, and on the othcr the abuse of neighbour) is fully applicable 
to them. His Highness the Maharaja of Benares has a large property (I beg 
:pardon-! am not sure whether a zamindari can be called any longer a prorert, 
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under the hon'ble and the learned Law Member's new definition) in Biluir, 
and so my many other friends of Benares have, and yet the same law is pro. 
posed for Bengal and Bihar. We have a saying, 'take Be1' bk4j{ take Ber khaj6.' 
(two pounds of c,a.ke for two pice, so two pounds of salad too). Though the 
hon'ble the Law Member may say' chu az kawme yake bedaneaM karrl na kihra 
manzilat manad nil min ra' (if one man in a nation commit a crime, neither 
low nor high are to be spared; aIr are to be punished) ; if a -y"illager killed a 
soldier, the whole village is to be executed, as the Russians, I hear, are- doing 
now. 

"Now I have purchased some thousands of acres of waste-land in fee-eimple 
under Lord Canning's Resolution, and spent much money in bringing parts of 
it under cultivation. What will be the fate of that land, or, I may say, my 
own and my children's, under this Bill? The registered ka.bUliyats of my ten. 
ants, under the name of' contracts', will be null and !loid I will not be able 
to eiect them, and for any enhancement I must be prepared to spend in litigation • 
a. sum the interest of which will far exceed the amount of such an enhance
ment. I wonder if it is known to the Government 'What was the cost or how 
much money was cast a.way in the great rent case of 1865. I shall feel ex
tremely obliged if the hon'ble the Law Member wcmld be pleased to give a'short 
definition of the treacherous English word' fee-simple " and a &'hort eonstruc. 
tion of the sanad signed!. by a Secretary to the Government, as he has given of 
the words zamindar and landlord, al!ld of the proclamation c1f. LO!1'd Cornwallis. 
Lord Canning may be laughed at very shortly, as Lord Corn-wallis is n~; !but 
allow me, my Lord, to put here on record the motive with which that great 
statesman was actuated. During the Mutiny of 185'7 he ·had ·seen htl'W useful 
and valuable these Britons were to the State. Lord Canning had seen how a 
Venable had held the district of Azamgarhsingle-hlll1lded for the State, and 
driven out the mutineers from it; and how many others like him had ·done the 
same in other parts of the country. He wished to -increase their number; !He 
asked men like Mr. 'Glyn to take land and settle in the-country. !fhey Tefused, 
under the plea that, with such a system of settlement 'and the Tent·law, they' 
could not persuade themselves t& acquire land in !mdia 'and invest 'their capital 
in improvement. LC'Jrd Canning resolved then III1ld there to open -a way for the 
a.cquirement of land in fee-simple, thoug1J. as soon as he had breathed his last, 
the policy was changed. I am ,sorry· I was not -living lat 1;he ·time of Lord 
Cornwallis; but if the science of spiritualism has any ;truth in it, 'his spwitmay 
be smiling on our incapacity to ,understand how ihe had iou:nd ,the body ,of 
Bengal and Bih8.r .zamindars, and the 'Very constitution of z8.mmdBri, far more 
useful to Government than ,ever Lord Canning found £he whole ,bedy of .01111h 
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taluqdars or all the Venables of the world. He lost no time to make a scttle
ment with them on such a permanent basis as to secure a permanent safe basis 
for the future operations of the Government, which has extended its dominion 
beyond Attock (Atak), falsifying the very name of the place, which means 
'stop'. I shall find myself much mistaken, and shall have to revise my history 
of Hindustan, if the zamindars of Bengal a-nd Bihar, as a body, are not 
as loyal subjects of their Kaisar-i-Hind as ll:ny crowned head in the world, 
from . Noah up to this moment, can boast of. I have seen with my own 
eyes some zamindars of the Benares Province placing flower wreaths on 
the tomb of that great and good man, Lord Cornwallis, even now. I 
am fortunate at present to find my waste-land situated beyond the pale of the 
jurisdiction of this Bill, otherwise I would have had to deplore that the land 
was mine on the 2nd of March, but it passed over to others on the 3rd, without 
any fault of mine; however, the principle of the Bill seems to be contagious. 
It will be better for me to look after my property before it is too late. What 
course is left to me to follow? I am bewildered. The only course open before 

• my eyes just now is simply to serve notices of ejectment on all my te;ants 
beIore the end of this month, which is fixed by the law as the last month for 
the purpose in the year, and allow the whole land again to revert to its pristine 
condition of groaning under a thick forest haunted by the wild beasts; but 
allow me, my Lord, to declare most sin.cerely that it will be worse than death to 
me ever to think of your Excellency's illustrious and endeared name to be 
associated with any measure which may convert the land now smiling under 
luxuriant crops into a gloomy forest, while the policy of Lord Cornwallis has 
turned, as acknowledged by the hon'ble the Law Member himself, the wastes 
and ancient forests of Bengal and Bihar into culturable land. 

" The only nail which the hon'ble the Law Member has hit on the head is a 
frank acknowledgment of 'the misapplication of English analogies to Indian 
facts' . He· says that the 'Bengal zamindar is not a landlord, or land-owner, 
in the English seuse of the word'. I say that the money paid by an Indian 
tenant is not rent in the English sense of the word. }'or the meaning of 
'rent', Malthus is no authority for us Indians, though he may be for an Eng
lish Chief Justice of the High Court; liKe Sir Barnes Peacock . 

• "The word rent is misapplied in India. It is a tax on produce in its true 
sense and meaning. Under the sacred laws of Manu, acknowledged to be the 
most ancient, 'the King (Raja) took one-sixth of the fruits of soil (produce); 
but when it was of bad quality his sharo was limited to one-twelfth. On the 
cattle, gems, gold and silver he levied one-fiftieth, and on the produce of trees, 
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flesh, meat, honey and the like accumulations of nature and of art, a. sixth. 
Besides this all the artisans and labourers worked for him gratis one day in the 
month. He was entiUed to five per cent. on all debts admitted by the defend
ants on trial, and ten per ~ent. on all denied and proved'. In this so complete 
a list of taxes, if one is a tax, then all the others also are taxes, and 
if one is rent, then all the others also are rent. The famous KIlli Das 
says in his !J,aghufJanIf-Shashthd1lsam fJali magrahit, that is, the Raja took 
the one-sixth of the produce as his tax. It is out of this tax, or the share of 
the State, that all the tenures, zamind6.ri, mukarrari kh9.m, kh8.lisa, raiyatwari, 
khont, mustajiri, jagir, mu8.fi, krishnarpan, &c., &c., have been created. 
Under the Slave Dynasty this tax was raised to one-fourth of the gross pro
duce_ .Al8.-ud-din Khilji assessed it at one-half. Sher Shah reverted to one
fourth, but Akbar took one-third. In many places it is still divided half and 
half between the proprietor and the cultivator, or the zammMr and the tenant. 
In Benares it is called adhIJ;ga. which means half and half, and this propor
tion has been acknowledged as customary by Lord William Bentinck in his 
celebrated circular. The question is, whether there is a proprietary right • 
(SfJawIJ or Hakki Milkigat) possible in land or not. In England, William I 
conquered the land and distributed it amongst his feudal chiefs_ So when 
the Aryans came here from the North.West and vanquished" the non-Aryans 
(Aborigines), their Sovereign apportioned the land amongst his followers, as is 
written in the Vedas: 'Indra the lord conquered and drove out the Dasyus 
and Rakshasas and gave their land to the white-faced follow~rs '. 

"The hon'ble the Law Member says, 'that the great mass" of the Bengal 
raiyats were, at the time of the Permanent Settlement, in the enjoyment of 

. certain customary rights, which at least included the right of occupancy in the 
land conditionally on the payment of the rate of rent current and established in 
the locality. and, I may add, the right of having that rate of rent determined by 
the State'. May I be allowed simply to ask if it is not so now P Are there not 
fixed-rate and occupancy-tenants P Nay, are they not growing P Just the 
other day seven paik8.sht (non-resident) tenants have acquired occupancy-right 
in my village, Bodarvar, by lapse of time, simply through a mistake of mine 
in the calculation of years. The tenants in J aunpur district have now become 
mostly fixed-rate. The hon'ble the Law Member quotes the"Court of Directors' 
instructions to the Indian· Government 'not to depart from our inherent right 
as Sovereigns, of being the guardians and protectors of every class of persons 
living under our Government '. May I be allowed simply to ask if any zamin
dar class of persons has ever asked or expected from the GovernmenJ more than 
the mere protection of his rights and privileges, or of his property and life, and 
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why the zamfndars are denied the protection? 'rhe hon'ble member further 
quotes the declm'ation of the Governor General in Council: ,It being the duty 
of the ruling power to protect all classes of people'. That is our :Magna Charta, 
and the zamindars can well claim that protection. 

"'1'he hon'ble the Law Member says that' no one can acquire the stablE of 
settled raiyats, and the occupancy-right w!.ich is attached to it, unless he 
has been a landlord, or he and his ancestors before him have been land-holders 
for at least twelve years in the same village or estate. Thus mere squatters 
and nomads arc effectually excluded " but I may be allowed respectfully to 
ask, will the zamindar be allowed to eject the squatter or the nomad? Under 
w hat section? It may be said under the 'disturbance money' section. Well 
and good! There the zamfndllx is to pay for his owu land to an occupancy
tenant, who does not pay his rent and falls into arrear, in the shape of 
price: here a barlma." comes and clandestinely ploughs and sows a piece of 
land, upsetting all the plans uf the zamindar, and receives money from him in 

, the shape of disturbance money, fOl' restoring the zamindar's land to th~ zamin. 
dar. I have heard of the right of the sword, uut this will form the right of the 
plough. Some fifty of my tenants left my village, Bodarvar, in Gorakhpur, 
with heavy arrears, after they had taken crops home. 'When I went to the 
village to arrange about tho land they bad left, I found all the land cultivated 
hy other, say fifty, men-many of them being relatives and friends of those who 
had run away. l.was willing to settle with them on the s.:IIle terms as their 
predecessors enjoyed, hut they refused to register their miMi kabUliyats_ I, of 
coursl', ejected them through the ~r channel, though the process cost me 
some thousaDd rupees; but, under this Bill, I would have been ohliged to pay 
those ejected tenants a couple of thousand rupees more, in the slmpe of the dis
turbance money, or engaged latki!DIUd. to stop them by force from ploughing 
and sowing, and bribing the policemen, at the risk of my going to jail, But 
what else could he done? Land is dear, it is a second wife, and many 
Hindus have become Muhammadans for it. There is, perhaps, Raja 
Salam at SMh at Azam:garh of this description, and many more may be 
found. 

"'I'he hon'blethe Law Member has given, as a sa,?,ple, some kabuJiyat and 
patta in his speech; but, if there are Shylocks in India, there are also wise 
.Tudges, who know wllat is lawful and what is unlawful before they enforce 
any contract. I can show a hundred kabllliyats and patms which I have giveu 
to my tenants-at-will in Benares, with occupancy-right, which they call 
istimrari. 
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" The hon'ble the Law Member talks of the wants commonly known in 
England and Ireland as the three Fs,-fixity of tenure, fair rent and free sale. 
Leaving the question of sale just now aside, and seeing that the tenants of 
twelve years have fixity of tenure and 'fair and equitable'rent, I simply remind 
him here that he has c{)mpletely o~erlooked an: Indian terumt's wants, whioh 
may be called the four Ss,-supply of water, supply of seeds, supply of 
bullocks and saving from the Co;rt expenses. We have a saying:-GI'dma 
samfpe labdhvd kupam·grtiminah kin ga~lIati, bhupam (a villager who has a 
well near his land does not care for a king). If one tellllnt is ruined by a mar. 
riage, I can point out one thousand ruined by Court expenses. Just the other 
day one of my tenants, Debi, refused to pay me one·and.half anna acreage 
for half a bigM rent·free land. I applied for rcoovery and obtained a deoree 
against him for Rs. 3.U, as follows :-

AmOU1\t sued {at!f(lage for three yeal'!!} 
.A.n;idavi. . . . . 
Talblimt. . 
MukbMrnama . 
COP!. of dec~ . 
PetltIonfor,t. . . . 
Petition ·£or the execution of decreo 
Mukhtltrnam' for it 
Interest . 

Total Rs. 

R •• A. P. 
o 2 a 
060 
180 
080 
080 
010 
010 
080 
009 

• S 11 0 

The lal:d was put up for 
sale, but as the man came to 
his senses, and fell upon my feet, 
.I allowed him to remain. 

All the three supplies de. 
pend upon good rent law; no 
bank of any kind in thc world 
oan do that. 

" The hon'ble the Law Member says, • that the powers of transferring and 
snb.Ietting, which the Bill recognises, may in time lead to a state of things in 
which the great bulk of the actual cultivators would be, not occupancy.raiyats, 
but under.l'8iyats, with but little protection from the law, is indeed within the 
range of possibility; but if such a state of things would ever arise we may rest 
assured that the Government of the day will know how to deal with it'. I 
may be pardoned if I say that I cannot accept such an assurenoe. This is the 
first time I have ever heard of such a legacy. At any rate it is very curious, 
and indeed very bold. At the instance of the present Lieutenant.Governor, to 
impose some discouragement on sub.letting, the maximum rent for sub·tenants 
or under.raiyats not having a right of occupancy appears to be fixed at five. 
sixteenths, or about thirty per cent. ; but what protection has been devised if 
the occupancy.tenant takes every year a heavy nazrolmlo (premium), besides the 
legal rent, from his Bub·tenant under the threat of ejectment? 'floe plcadcrs 
cannot increase their legal fee or mehantanu, but who can prevent tlwm from 
taking a tenfold shukrana (douoea,")? 'fhc real cultivators of thc soil under 
the llil! will till the land at a rack·rent as sub·tenauts, nnd a new class of under. 
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proprietors of the baniya class will spring up as occupancy-tenants at the eXpense 
of the poor zamfndars. The hon'ble the Law Member disclaims any merit for 
the originality of his proposals; but, in my humble opinion, limiting khamar and 
giving occupancy-right to 'squatters and nomads' is certainly v~ry original. 
He says: ' We have endeavoured to hold an even hand between the two 
parties, and to define and adjust their rights In such -a way as may be most 
comlucive to the common interests of both'. I beg pardon i I cannot see the 
truth of the statement, and I leave it to the judgment of those who do not 
belong to any party. I have a village, Khanavan, in Benares, three fourths of 
which are under general law and one-fourth under a special law. Well, in the 
time of Lord William Bentinck special settlement was made of this one-fourth. 
The zamfndar and the tenants appointed-arbitrators, and the arbitrators fixed 
the rate of rent for ever, without any right of enhancement on any account to 
the zamindar, and gave the right of occupancy and transfer to the tenants. 
-Now, what is the consequence? Four-fifths of the land have come into my pos-

• session by right of purchase, and only one-fifth remains in the hands of others, 
a baniya class of people, who also have come in possession of that by right of 
purchase. The descendants of the original tenants are tilling the land as sub
tenants. I have given occupancy-right to all my tenants in the three-fourths 
of the village, but will not give in this one-fourth. 

" The hon'ble the Law Member ends his very long, exhaustive and most 
elaborate speech with a declaration that whatever has been 'endeavoured by 
the present Bill to do, is.so to legislate for her as to preserve whatever is best in 
the spirit of her ancient institutions'. If the hon'ble the Law Member be good 
enough to acknowledge that the words 'for tenants' were simply, by an over
sight or mistake, left out after the word 'best', I shall not speak further, 
otherwise it will be like the Benava Fakir, who learnt only the first half of a 
verse from the Koran, that is, 'Don't pray', and ignored totally the other half, 
that is, • when you are drunk '. I cannot say what may be the meaning of the 
word justice in the English sense, or the sense of the hon'ble tbe Law Member, 
but I can vouchsafe the meaning of the Arabi word .A.'dl, which means to 
mete out equally; or inaaf, to make half and half. The hon'ble the Law Mem
ber acknowledges that formerly 'resident or chbaparband (owner of a hut) tenants 
were not ejected except for arrears of rent'; but he ignores totally the acknow
ledged right and power of the zamindars to allow or refuse residence. No man 
could come and live in the village without the permission of the zamfndar. In 
the Wajib-ul-'arz (agreement) it is specially mentioned that the zammdlir would 
not allow any thief or bad character to reside in his village. Had the zammdlir 
not power of refusal, this_ paragraph would have been superfluous. Now, if a 
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1alniBd8r gives permission to a man to build a hut, which is, as a rule, 
done after taking some _aM, (present), and cultivate without any 
written eontract. it will. be preposterous to think that the man could be 
pjected at; the zamind8r's will. ; but now the :Bill allows every one to 
build a .house anywhere he lik._in a field or a pasture-and even claim 
eompeusation for it, which wip. be of no earthly ~ to the zamfnd§.r. 
The fact; is, that there was no period in history in which, witl! the 
gmindiri. (including ja.,air, mwili and mUBt8jiri, &c.) system, the system: 
of kMm, kb8lisa or ass8mivlir had no existence, and so there was DO period in 
which, with the occupancy-tenants (including hed rate, rent-free, &C.), the 
tenants-at-will had DO existence. The mistake, in my humble opinion, is 
simply in the endeavour to make occupancy-right universal and tenants-at-will 
an impossibility. LeaVing possibility or impossibility asid~ just now, I beg 
simply to assure your Excellency that what the hon'ble the Law Member is 
pleased to call India's ancient institution has in no period of history, as far as 
my knowJed"oe goes, and in no part of the country, as far as I have seen, ever • 
been dreamed of even. Now to the :Bill :-

"1£y Lm1. I have had time merely to glance over it. The sin lies in two 
ways: firstly, in commission, and secondly, in omission; but before going into 
the details of the Bill, which I would rather leave to some future period, I may 
be allowed to state that, if the object of the :Bill is to improve land and agricul.
ture. or ameliorate the condition of the agricultnrists and' promote the well
being of the cultivators of the soil, the :Bill does not go very far; it totally fails, 
rather, in many instances; it takes an opposite direction and makes the case 
worse. 

".Allow me first to 83y a few words about the omissions. I am surprised to 
lind that not a single provision has been made in the :Bill to supply the crying 
waniII of the tenants. They want 'Wells, and how does the law stand now? If . 
I dig a well at a ooIIt of two hundred rupees, which can irrigate 240 bfgMs 
beIongiDg, 83Y, to M tenants, I ask them to pay me the legal interest on the 
eapitallaid Out. in the shape of an enhancement .of a rupee per bfgM. They 
refuae to pay, simply because, if they accept an enhancement, they shall have 
every ye8Z to pay, but otherwise they hope IIOOJler or later to have the water for 
nothing, by bri"bing the pattDtiri and my kMtmd4 with a couple of rupees. The 
OII1y coone open to me is to lle!Te on them notices of enhancement and fight out 
2' easel up to the :Board of Bevenne OIl appeal, which win not COBt, at the 
Iowe.t eomputation, Ie. than a thcnuand rupes. Now. if the law be framed ~ 
that a mmindar, before digging a well, may apply to the district o1Iicer for per_ 
.u.ion. IOpplyiJIg him with a plan and e.timate and. list of the tenants, their 



310 BE.YGAL TENANOY. 

land, rent and the amount of enhancement, which is not to exceed the legal 
interest on the capital laid out, or to fall more than a rupee per bigM, the dis~ 
trict officer, after giving due notice to the tenants and enquiring into their 
objections, if any, may give permission to dig; and when it is reported com
plete to his satisfaction. he may order the patwari to add the enhancement to 
the rent in the village-records. I am sangui,ne that thousands of wells will at 
onpe-be dug where wanted. It is now commonly said that the zamindars have 
not done their duty, but no one has taken the least notice yet how the law 
operates now. }'or the supply of seeds and bullocks, if I advance any money, I 
shall have to go to the Civil Court, and after all the trouble and expense, if i 
am so fortunate' as to ohtain a decree, there will be no property against which 
it can be executed. I cannot understand, if the Government recovers its ad
vances as arrears of revenue, why the zamindars are not allowed to recover 
their advances as arrears of rent, provided that the interest and instalment does 
not exceed the limit assigned by the Government and the transaction is duly, 

,registered. If it is allowed, the cultivators of the soil will at once be placed 
above the want of any bank or banker: It has become the fashion of the day 
to vilify the bankers as takers of fifty per cent. interest. I may be allowed to 
explain how I take this fifty per cent. from my tenant. He wants, suppose, a. 
maund of seed (wheat) in November, when it sells, say, at a quarter of a maund 
per rupee, so I give him a loan of my. wheat, which is worth four rupces at the 
time, on a promise that he is to pay me back a maund and half (fifty per cent. 
more) in kind. He returns me my wheat in May, when, generally speaking, it 
may be selling at half a maund per rupee, so I receive two rupees worth for 'What 
was worth four rupees at the time I lent. It may be asked then, why the zamin
dar lends. He lends only because in the long run he has the satisfaction to find 
that his grain-pits contain ten thousand maunds when he had commenced the 
business with only one. Besides this, if he had not lent the seed, perhaps the 
land would have remained uncultivated, for a tenant cannot be expected to 
keep and preserve such a smalJ- quantity as a maund is for seed all the year 
round against fire, thief, mice, white-ants, the little urchins and hungry old 
hags of the family. To go to the town, often fifty miles distant from his 
house, to borrow money from some bank, even at five per cent. interest, to 
purchase seed from the blizar and bring it home on the head of a hired cooly, 
will simply be ruinous. I do not see any pr~vision has been made for saving 
the tenants from the expenses of the Court; nay, I see even ail application for 
distraint shall be liable to the same court-fee which would be payable in a suit 
instituted for the recovery of the arrear therein claimed (clause (2), section 
167). However, the most curious feature of the Bill is, that the Local Govern. 
ment may suspend the provisions of sections 166 and 184; though it does I!ot 
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seem why. It seems inexplicable that, if the movement commenced· to facili
tate the recovery of rent, why it ends with the throwing of difficulties in dis
traint. Sir Ashley Eden's beau-ideal tenantry of BengA.} can only be hoped for, 

. under such a Bill, when the millennium comes under the prophecies. 

"It is quite unnecessary to search out for antediluvian proofs, or prehistoric 
customs and usages. I mean tl!e procedure followed under the Native ,rulers 
before the Hon'ble the East India Company acquired the sanad of Diwaw. Tho 
Government proclaimed its intention to protect and maintain the existing 
rights, privileges, customs and usages, as found or acknowledged, and let it do 
so now. .AIly demur on the part of the Government to fulfil this promise, or 
at least expectation, will be fraught with mischief. 

"The Bill aims, as I think I have .said already, at making the occupancy_ 
right universal (sections 45, 49 and 56), and ejectment, except for arrears in 
rare cases; practically impossible (section 149), by limiting the khaIll/ir and zarat 
land to its present extent and preventing its future growth (chapter II), and bY" 
making all private contracts against these drastic measures null and void. My 
Lord, may I be allowed to ask if, in any period of the historic age, in any part 
of the country, under any kind or rule, such a limit was ever put to the 
acquirement of the kMmar and zarat land? The zamindar has a right to let 
out his land at any rent, whether one-half or one-quarter of the would-be so
called parga~a rate to A or B. But if this A or B re~quishes the land, or 
runs away with arrears, or even for five rupees alTears the zamindar pays ten 
rupees for the land which, at any rate, was once his own, at the sale for a 
decree, the land cannot be again his. Any man may come, cultivate it, build 
on it, and make it his own; but it cannot revert to the poor zamindar, its 
rightful owner (section 56), because it is out of. the khHmar and zarati entered 
in the register now to be made. It was the tyrant Ala:ud.din Khilji only who, 
professedly to keep the people living from hand to mouth, had ordaine.d that no 
one was to possess any land beyond a. certain extent, and that no one was t~ 
possess more cattle than a fixed number; but in the 19th century, in the reign 
of our Most Gracious and Beloved Kaisar-i.Hind, Victoria (God bless her), a. 
Bill is brought before your Excellency's Council, the effect of which will be 
that, if I purchased a piece of waste-land under Lord Canning's Resolution and 
brought it under cultivation at a heavy expense, it was mine on the second of 
this month, but will not be xn.in,e on the third. I should have to add a 
codicil to my will, and all my' plans will be castles in the air. Sir Richard 
Garth, who is truly called Chief Justice, may well denounce such a 
policy in the strongest term-a • spoliation'. But' I may be allowed again 

u 
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to ask, if a zamindar enters in the village-records all the land in the 
names of his relatives and confidential men, _ how the law can prevent 
him from reaping the advantages of khamar or zarati, though the law may 
promote litigation, fraud and perjury to its fullest scope, which is the tendency, 
I am grieved to say, of this age of high education and new civilization? What 
will be the result of all this (I do not know really what to call, but let me call) 
drastic measure? A new set of petty sub-prbprietors, as I have already said, 
generally of the baniya class, will arise. The so-called tenants of to-day will 
all become pakka (strong) proprietors, only to transfer their land to baniyas, 
pocketing all the money which now may find its way to a ~ertain extent to 
the purse of the natural and lawful proprietor, the zamindar, and still of 
as little use to the State in the time of need as a straw. Your Excellency told 
the taluqdars of Qudh, just the other day, 'that the primary and essential 
condition of agricultural prosperity is the well-being of the cultivators of the 
soil; the promotion of that well-being the Government has very earnestly at 

. heart, and it attaches to it an importance of the highest kind.' Now, my 
'Lord, most respectfully [beg to ask, does the Bill in any way ameliorate the 
condition. and promote the' well-being' of the eultivators of the soil, who will 
always be, generally speaking, sub-tenants and form the mass of rural popula
tion? The Bill limits the rent demandable from an under-tenant or an under
raiyat (section 119). Will.hat do any' good to the poor under-tenants? It is 
just like sending tlie paper horses, which the Lamas do according to M. H~q, 
for the sick and the weary travellers. Now, suppose I am a .tenant, 
and I have a sub under me for whose land, suppose, the Bill limits the 
rent to Rs. two. I tell bim, • My friend, the law does not allow me to 
demand from you more than Rs. two in the shape of rent, but unless you pay 
me R,s. three more annually, as a nazcina, in advance, I will not allow you to 
cultivate my-land. Go away to some other place.' Now, what will the poor 
sub-tenant do? He must pay whatever I ask for. The law may go further 
and give occupancy-right to the sub-tenants too, and make it criminal for the 
tenants to take more than what may be fixed by law. But how can the law 
prevent the tenant from colluding with the zaminda.r and relinquishing the 
land or having it sold for arrears, solely to ruin his sub-tenants? The law 
may make the tenure of a ~ub-tenant as secure and profitable as that of a 
tenant, but then he also may have a sub-tenant, and so on, till the cultivator of 
the soil will have only enough to live from hand to mouth, and to whom an 
occupancy-right or any right will be quite worthless. The cultivators of the 
soil in India, who form the mass of the population, are generally labouring 
classes, and Providence has ordained that they are to earn their bread by the 
sweat of their brow; to place them above want is, in my humble opinion, above 
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any human power~ I have heard of more poverty and misery in Europe, even 
in England, than in India. HQwever, worse than this limitation of the kMmar 
and zarati land is to make null and void any contract between a tenant and a. 
zamindlir (sections 45, 47 and 49). India has been famous for the honour of 
her contract. It will be a pity to teach her now that a man's contract is }lothing; 
that even legal contracts are good for nothing. This very Council passed Act 
X in 1859, under which, having f;tll faith and confidence in the Acts of. the 
Government, suppose I let out ten bighas of land to A-'-never mind for , 
the, consideration paasing between me and A, whether to my los$ or profit, 
or A's loss or profit, but it was agreed upon that after five yeal's the land will 
again b~ at my disposal, and it will rest with me to re-Iet it or not. The agree. 
ment, patta and kabQIiyat, have duly been registered and they were as legal 
and binding documents, at least in my humble opinion, as the Governmel1t 
promissory notes are, or a treaty betwlen the British Government and any 
independent Chief of India, on th~ 2nd of this month; but on the 3rd, if the 
Bill pas~es, they are a mere piece of waste-paper. I am quite bewildered what 
history will have to say of such transactions. I know of a Commissioner of 110 • 

revenue division, who was writing a history of India, but when he came to 
the transaction between Clive and Amin Chand he tore up all what he had 
written, saying that he could not perpetuate such a blot on the character of 
his countrymen. Reduce the twelve years period for the growth of 9ccupancy. 
right. to twelve:days ; reduce the rent from Rs. twelve to twelve annas-anything 
may be done, but for goodness sake do not repUdiate legal contracts so publicly 
and without any tangible excuse. The Canal Bill, or whatever its true designa. 
tion may be, brought forward by the brother Stracheys, which proposed to levy 
a compulsory rate of water and revive a modified begar system, and which con. 

, sequently was vetoed by the then Secretary of State, till those two objection. 
able sections wt're removed, was nothing comp,ared to this Bill, limiting the 
khdmdr and zarati land, and making null and void legal contracts. I do not 
find in the long and exhaustive speech of the hon'ble the ~w Member anyone 
or anybody, whether Sir Ashley Eden; Sir Richard Temple, Sir George Campbell" 
the Rent Commission or the Famine Commission, proposing this kind of 
drast~c measure. 

"I never doubt for a moment the power of your Excellency'S Council or the 
legality of its acts. The Council can repeal all the Regulations of 1793 if they 
like, and make e~'en the Permanent Settlement itself a matter of history; but 
the question is simply this, whether it is wise and politic to enforce such 
measures, the need and necessity of whiclt are not at least apparent to those 
who are mostly affected by them. Let us see what Sir James Stephen. said OIl: 
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the 6th April, 1871, at Allahabad, on the occasion oj' pasS'ing the Local Rates 
Bill. He said :-

'We are not a representative Government. With every wish on the part of every mem
ber of the Government to use his powers for the benefit of those whose interests they affect, 
it is impossible not to feel at every turn how great are the differences between the governors 
and the governed, and how sup~emely important it is {Ol' all parties that, whatever else the 
p"eople of tbe country may feel about their rulers, ti,ey should feel perfect confidence in their 
good faith and in their scrupulous observance of their promises. A really I'epresentative Gov
ernment may deal with the pledges of their predecessors in a very different way from a 
Government like ,ours. If Parliament, representing as it does the views and feelings of the 
popul~tiou of the, United Kingdom, should see fl't to re-open the question of the Scotch and 
English Church Establi.hment., it would be ahsurd to say that they were debarred from doing 
so by the Act of Queen Anne. They are themselves the representatives of the descendants of 
those by whom the Act of Union was passed, and they have the same moral tight to uudo 
wbat their predecessors did in a ",atter ali~cting the Englisb nation for tbe time being, as a 
man bas to reconsider resolutions which be bas made at any particular petiod of bis life as to 

c bis own subsequent conduct, in matters in which be has entered into no contract with others. 
We, on the other hand, are in a position more nearly resemhling tbat of a person who has 
made a contract to his release from whicb the COllsent of the otber party is necessary.' 

" It is true that tIl ere is no contract or compact here concerned as between 
two Powers, like Russia and China; and I am not one who always brings f9r-
ward the ~ommon phrase 'Permanent" Settlement' as a great bugbear. I 
know very well tllat it settles only the Government demand, and no question 
or' Government demand oi" revenue law is just now before us. " I, own 
that it is the great duty of the legislature to protect ~he just rights 
of the tenants and promote the welfare of the cultivators of the soil; but at tho 
same time the duty is not a bit less to protect the just rights of the zamindars. 
We, zamindars, do not want the rights of an English landlord, whatever he may 
be-a lion or a bull-we are 'zamindars; and let us have a zamindar's right. The 
Government proclaims by tomtom or, at any rate, gives us to understand that 
everyone's right is to be protected. Now, is the right which has been enjoyed 
by the zamindars, at least. for the last ninety years, which has been acknowledged 
from time to time by the law and by all the Courts of British India, and on 
the faith of which acknowledgment millions and millions of money have chang_ 
ed hands, no right at all ? One has a kabuliyat duly executed and registered 
under section 7, Act X of U359, that never any oCcupancy-right is to accrue in 
the land: or, according to the established custom and usage, has en tered some land 
relinquished by his tenants in his own name, as sil" or klulmar or zarat in the 
village-records, for which he pays revenue, and now and then lets it out wholly 
or partly to the villagers from year to year. Now this Bill in one breath 
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makes the kabUliyat null and void, and the zamindar's sir, khamar or zarati 
land becomes the property of a ploughman, only because it was not held by the 
zamindar continuously for twelve years. Act X of 1859 can be repealed, but how 
on earth all the contracts entered into under it can be made null and void and 
all the decisions of the Court upset P When the Government makes legal, private 
contracts null and void, how it can be expected to respect long its public 
contracts jl • 

This is, perhaps, the last time in my life that I shall have the honour of 
speaking anything in the Viceregal Council, and I am very sorry indeed that 
I have not ,been fated, like my hon'ble friend Mah8.ra,ja Sir J otindra Mohan 
Tagore, to thank your Excellency .for the fulfilment of a 'pledge'; but the 
onerous duty which I have to discharge, though sad and painful, compels me 
to warn that, if such a Bill passes, it will sluike the faith and confidence of the 
people, not only of British India, but of all the Foreign States, in the Govern
ment to its foundation. I sincerely hope no one may have ever to say what • 
the' vakil' of the then Maharaja of Jaypur had said to General Ochterloney, 

- when he handed over the Jaypur State to the tender mercies of Scindhia, that 
the conscience of the Government is subservient to the exigencies of the time. 
Englishmen have an adage that' necessity has no law', and so the Muham
madans, 'gar Zarurat buvad rava bdshad'; but we Hindus have a different 
kind of belief. Our great and famous' Raja of U jjain, Bhartrihari, says: 'Let 
the people praise or abuse, let wealth come or go, let dE!ath approach this 
moment or remain far away, great men never depart from the path of justice.' 
(nmdantu nlti nipund gadi va Btuvantu,-LakBhml Bama vil/atu gachhatu va 
gatheshtam adgaiva va mara'!U' ma8tu gugantare va---'flgagat patliali pravichalanti 
padam ntJ dMrah). I am not an alarmist. I never doubt the prowess of the 
British nation, or the proverbial loyalty and, submission of the Indians. If 
to-day the Goverruilent orders a general confiscation, even of the moveable pro
perty, I am certain that the loyal zamindars of Bengal and Bihar will bring all 
they possess, except what they may conceal underground, on their heads and" 
shoulders to the treasury. But I may be allowed, my Lord, to repeat here the 
words of the erudite Sir James Stephen that' wliatever else the people of the 
country may feel about their rulers, they should feel perfect confidence in their 
good faith and in their scrupulous observance of their promises.' In conclusion 
I may be allowed, my Lord, to hope that I may not be misconstrued. 'It is 
only a sense of duty, and a deep sense of duty, which has compelled me to 
occupy so much of the time .of the Council ... 

The Hon'ble MR. HOPE said :-" As this Bill comes under the broad de
signation of a revenue Bill, and as I may, perhaps, to a certain extent claim to 

w 
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be considered a revenue expert, I should, under ordinary circumstnnc(>s, think 
it my duty to enter into the question which it deals with at some length. But, 
considering that the Bill relates to only one Province of British India, 
and that Province is rcpresented by so numerous and able a body of 
members in this Council, I do not feel myself called upon to offer 
mo~e than· a few very general observation!!. As r(>gard~ the Bill itself, in 
its general lines, I have very little to say; except that, though I approve 
of it so far as it goes, I must confess I should have been glad if it had 
gone somewhat further in the direction of ascertaining and recording, not 
merely rights, but equitable and fair rates of rent, which would have been use. 
ful as a standard for all classes of landlords and tenants to refer to; and if it 
had cast aside altogether the idea of determining the raiyat's status according to 
the time for which he may happen to have held his land, an idea which bas 
done so very much harm in the past in these Provinces. Still I am well aware 
there are excellent reasons for bringing forward the present proposition in the 

• form in which it stands. I can only say that, such as it is, it will command 
my cordial and, if necessary, my active support. There is, however, one class 
of argument which has been brought forward by those who do not regard the 
Bill with favour, to which I must for a few moments give more detailed notice. 
The Hon'ble Kristodas Pal, if I rightly understood him, endeavoured to fortify 
the position of the Bengal zamindai's, by asserting that their tenants were, 
through their meallS, in prosperous circumstances, and by contrasting the good 
condition of the cultivators of Bengal with the wretched condition of the cuI. 
tivators in Bombay and ot.her parts of British India. I think I may leave the 
condition of the raiyats in Bengal to the Bengal memberR who will follow me, 
and who will, if they feel inclined, offer proof of what I consider to be no. 
torious, namely, the wretchedness of the raiyats of that Province. But 
as regards the condition of the raiyats in the Bombay Presidency, which the 
hon'ble member has described as being wretched in the extreme, I must 
emphatically deny that any such terms, or any such description, can be applied 
to them. If the means were here at hand, I could show with the greatest readi
ness, from the most ample statistics, reaching back for a number of years both 
of trouble and of plenty, that the Province has gone on increasing in wealth 
and prosperity during the last fifty yeals in which British rule has been 
gradually consolidated and elaborated. This growth and prosperity I could 
prove, not merely as regards the Presidency generally, but as regards partiCUlar 
districts. Taking even the districts to which the Dekkhan Agriculturists Relief 
Act applies, it would be easy to show that these very districts have largely in • 
. creased in popUlation, cattle, cultivated land, wells and other substantial signs of 
wealth. Taking the districts of the Presidency generally, they pay larger stamp 
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and excise revenue than any ot1).er portion of British India, and taking even the 
fOur Dekkhan districts under the Act. they were able. when the famine came 
upon them, to send large sums in ornaments from their savings to the- Mint 
and they thus offered the best evidence which any unprejiIdiced man eould 
desire of having been long rising under a beneficial system of assessment. But 
how. then, it may be asked, cafJ. these assertions be reconciled with the flUlt of 
the Dekkhan Agriculturists Relief Act, and the outcry about the over-assess
ment of the land-revenue in those parts P In the first place, the Dekkhan Riots 
Commission only declare that in these districts one-third of the population wexe 
in serioua debt at all. Moreover, the bulk of those said to be in debt were not 
resident in any of those districts or taluqas which. had been subject to the 
revision of assessment referred to in the extracts which the hon'ble member has 
read. I altogether deny that the revenue assessments are high. So far 
from reaching forty per cent. of the gross produce. as the hon'ble member 
supposes, they have been found to be only on an average from one
eiD'hth to one· sixteenth of that produce. I would, moreover, state that' 
" the assessments are not based on the barbarous and unsound system of taking a 

fixed proportion of the gross produce, because in thE! Bombay Presidency we 
are fortunate enough to have a classification of lands, which renders any such 
rule-of-thl}.lIlb method unnecessary. Whatever hardship or oppression may 
have been caused by the assessment has not been owing to the severity of it, 
t.ut to certain incidents in the mode of its collection,-incidentswhich, I am 
glad to say, have considerably altcred since I first alluded to them in this 
Council. If we now turn from this fact of light assessment to seek the causes 

. of the indebtedness of theraiyat, I would point out that ane of .the principle 
of them is one which renders the analogy, which the hon'ble member has at
tempted to draw, altogether a false one. One of those causes is, that the land 
of the Bombay raiyat has been for the last thirty years transferable, while the 
land of the Bengal raiyat is not, or is not recognised to be so. In consequence 
of this transferability, the raiyats were of course able to borrow, and during cer
tain prosperous times in 1865 they were tempted to borrow beyond all reason. 
When the times changed, the meshes of legal entanglement did not permit·· 
them to recover themselves .. What, then, it may next be asked, have you to 
say about the throwing up of land P . I reply that we in Bombay are fortunate 
enough to have still -remaining to us that customary law of India .which the 
Bengal zamindal1l have overridden, and that the status of a raiyat over there 
does not depend either on contract or on the period of bis occupation of 
the land. A raiyat there may, by giving notice, throw up his land when 
prices are lower or drought bas weakened his cultivating powers, arid may 
take it. up again in. better times, without any loss of stP,tua in coJ).se-
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quence of not having held it· during the intervening years.' In short, 
we have an elastic system, .:which enables him to vary his responsibility 
at will, and to contract his operations in any year owing to famine or 
other causes. But, then, it may be asked, what is the cause of this outcry· 
in Western India? That outcry, I reply, is essentially a zaminddr'8 outcry, and 
has been raised by two well.known classes Of persons. In the first place, 
there are various petty Native chiefs within British territory who systematically 
take rents far above those fixed by the revenue survey and assessment, and they 
dislike that assessment, because it is a just standard, according to which they 
are periodically pressed by their own raiyats to moderate their demands. Again, 
there is a class of superior holders, who take from their tenants a certain share 
of the produce, and who, according to the customs of the country, pay the 
Government revenue out of their share. Consequently, they of course are 
anxious to see that revenue reduced to the lowest possible amount: and even 
though it were abolished altogether, these are the men who would be the gain
ers, and not the raiyats whose advocates they pretend to be. These, then, are 
the causes which give rise to this outcry. And·in this faqt, that the outcry is a 
zamindari outcry, is, perhaps, to be found the real reason why certain members 
of this Council have testified their great sympathy with the circumstances of 
thp. raiyats in a f~ distant Province-a Province whose prosperity they have no 
eyes to see, and of whose circumstances they are profoundly ignorant. But 
the point in the argument of the hon'ble member, if I rightly understand it, 
is somewhat of a til quoque nature. Supposing, he says, that our zamindars' rents 
are rather high, the rents received by Government are high also, and as we are 
more or less in the same position, you should give us the same facilities you have 
your~elves to recover these rents. This argument is partly a retort, and partly an 
appeal for stronger powers and a simple procedure for recovery of zamindars' 
rents. So far as it is a retort, it is, as I have amply shown, incorrect in fact, 
and devoid of application. So far as it is a basis of appeal, I would beg to 
point out that in the Western Presidency these powers, which he covets, are 
used where the assessment has been carefully graduated in accordance with 
the capabilities of the soil after a careful survey and record-of-rights; where 
there is a complete recognition of the customary tenure of India, and a system 
which has the elasticity to adapt itself to variety of seasons and means, and 
where, moreover, the assessment, which is fixed under this system, has been 
fixed for thirty years. 

In Western India, I am glad to say that a large and increasing number of 
Native chiefs and landholders, who have sufficient enlightenment to recognise 
the advantages of this system, have called in the Revenue and Survey Depart-
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ment .to survey their lands and fill: their rents for them, have agreed to abide 
by their decision, and have introduced rates accordingly. Assistance to recover 
such rates is readily obtainable from Government. I would recommend the 
same course to the zamindars of . Bengal; and when next they desire to come 

• before the Government asking for additional powers to recover their dues, they 
had better accompany their request with the other, that these rents may be 
fixed on scientific principles for It term of years. I think, my Lord, tMt this 
is all that it is necessary for me to say regarding the Bill in its present form; 
but I may repeat that it will receive my hearty support." 

The Council adjourned to Tuesday, the 18th March, 1883. 

CALCUTTA; } 
The 12th March, 1883. 

D. FITZPATRICK, 

Secretary to the Govt. oj India, 
Legialative IJepartmenl. 
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Abstract of the Proceedinglt of the OoulUJil of the Gooernol' General of India, 
assembled for the purpose of making Law8 and Regulations under tna 
provisions of the Act of Parliament 24 & 25 ric., cap. 67. 

The Council met at Government House on Tuesday, the 13th March, ~883. 

PRESENT: 

His Excellency the Viceroy and Governor General of India, K.G., O.M.s.r., 
G.M.I.E. 

His Honour the Lieutenant-Governor of Bengal, C.S.I., C.I.E. 

His Excellency the Commander-in-Chief, G.C.B., C.I.E. 

The Hon'ble J. Gibbs, C.S.I., C.I.E. 

Major the Hon'ble E. Baring, R.A.., C.S.I., C.I.E. 

Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.I.E. 

The Hon'ble C. P. TIbert, C.I.E. 

The Hon'ble Sir S. C. Bayley, K.c.s.L, O.I.E. 

The Hon'ble T. C. Hope, O.S.I., O.I.E. 

The Hon'ble Raja Siva Prasad, C.S.I. 

The Hon'ble W. W. Hunter, LL.D., C.I.E. 

The Hon'ble Sayyad Ahmad Khan Bahadur, O.S.I. 

The Hon'ble H. J. Reynolds. 
'l'he Hon'ble H. S. Thomas. 
The Hon'ble G. H. P. Evans. 
The Hon'ble Kristodas Pal, Rai Bahadur, O.I.E.· . 

. The Hon'ble Maharaja Luchmessur Singh, Bah8.dur, of Darbhanga. 
The Hon'ble J. W. Quinton. 

BENGAL TENANCY BILL. 
(The adjourned debate on the Bill was resllmed this day.) 

The Hon'ble MR. ILBERT said :-" My Lord, I propose to leave to my 
hon'ble friend Sir Steuart Bayley, in whose _charge the Bill is, the task of 
replying generally to the arguments which have been urged against it; and 
the very able speech of my hon'ble and learned friend Mr. Evans has relieved 
me from the necessity of dealing with such of those arguments as appear to be 
of a specially legal character. I do not intend to pursue further the discussion 
as to the precise position and rights of raiyats and zamindars, respectively, at the 
time of the Permanent Settlement. The interest of that discussion is mainly 
antiquarian; and the most important of the practical questions connected with 
it are, how far we have redeemed the pledge given to the raiyats in 1793. 
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and whether what we now propose involves any violation of the contract 
entered into with the zamindars at the same time. I have endeavoured to answer 
both those questions to the best of my ability, and after listening very 
carefully to what my hon'ble friend Mr. Kristodas Pal had to say on the 
subject, I cannot help thinking that the argument based on the breach of 
contract is an argument on which he himself does not rely, and which, in fact, 
he does not even seriously urge. I may, hO'l'lever, be permitted to take this 
opportunity of removing some of the misconceptions which appear to-be 
entertained as to the meaning of one or two expressions which I used in the 
course of my introductory speech. When I compared the use of the term 
'proprietor' in Indian revenue language, to the use of the word 'owner' 
in English statutory language, I did not mean to suggest that the position of 
the former was or might be that of a mere agent or trustee. I merely meant 
to point out that iil the one case, as in the other, the legislature had pitched 
upon one of several persons having an interest.in land. and treated him as an 
owner or proprietor for certain State purposes, without entering into the ques-

• tion of the interests of other persons. Still less did I mean to suggest, as the 
Hon'ble Raja Siva Prasad thought I suggested, that the zamindar is not entitled to 
call himself proprietor, or to speak of his interest as his property. My hon'ble 
friend, as every other zamindar, was fully entitled to . describe himself as pro
prietor of his interest in the land, and to speak of that interest as his property; 
but that fact does not exclude the co-eXistence of any number of other interests 
of any number of ot,her persons in the same land. I am afraid, from the way 
in which the hon'ble member spoke of the Bill, that he is irreconcilably opposed 
to its principles, as well as to its details. But, however that may be, I 
can assure him that any suggestions which he may make for the improvement 
of the provisions of the Bill will receive most careful. consideration from the 
Select Committee. I entirely concur with him as to the expediency of afford
ing every facility to the landlords for making improvements upon their lands, 
and I understand that for this purpose he suggests, among other things, tbat 
when a landlord has made, or has proposed to make, an improvement, such as a 
well, he should be enabled to go to the Collector or some other officer and obtain 
from him a certificate showing the description of well he has made, or is about 
to make, the area likely to be improved and the probable expenditure on the 
improvement (the hon'ble member will correct me if I am wrong); and that, 
upon the strength of that certificate, he· should be entitled to make a correspond
ing increase in his rents. I think this a very useful suggestion, and it is one 
which is well worthy of Ifonsideration. 

"Just one word about the palta. I have not seen the Government 
form of pattli to which the hon'ble Mr. Kristodas Pal has referred, 
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and I daresay my hon'ble frieni the Lieutenant-Governor will have 
something to say about it. But, of course, I never intended to suggest 
that each and all of the stipulations contained in the kabUligat which I read 
"Out were illegal or unfair. On the contrary it was obvioUS enough that the 
zamindar had taken a common form, and had engrafted on it some variations 
of his own, and it was those variations that were-open to objection. It is all 
very well to say that stipulations -for the payment of interest at an exorbitant 
rate, or for the payment of cesses imposed by the landlord, are stipulations which 
no Court would enforce. But it is precisely tbis fact which makes them so 'mis
chievous. These stipulations are, in fact, attempts on the part of the zamindar 
to make the ~iyat pay, under colour of a contract, what no Civil Court would 
ever force him to pay." 

Major the Hon'ble E. BARING said :-" My Lord, before proceeding to 
comment 'on the important question upon which this Co~cil is now called 
upon to deh"berate, I should wish to make one preliminary observation. It is, 
I am aware, difficult to argue the issues involved in the discussion on this Bill, 
without appearing a partisan of either the zamindars or the raiyats. For my 
own part, however, I altogether deprecate any such ,inference. My wish is--'
and I am sure the wish of the Government collectively is--to preserve an 
&ttitnde of strict impartiality, to consider carefully the arguments which may be 
advanced, whether in support of this Bill or in opposition to it, and ultimately 
to assist this Council in arriving at such decisions as may be most conducive 
to the public welfare and most just to the conflicting interests involved. 

" My hon'ble friend Mr. Kristodru! Pal commenced the able and interesting 
address which he delivered to the Council yesterday, by saying that he must not 
be regarded solely as an advocate of the zamindars, for that his sympathies and 
convictioml were quite as much with the raiyats as with the zamindars. I was 
glad to hear that statement of my hon'ble friend, hut I must confess that, 
although I listened with great attention to my hon'ble friend's speech, I did, 
not hear any arguments advanced from the point of view of the raiyat. I do 
not 'at all complain of this. On the contrary, I think it is a matter of congratu
lation both to the 'Government and to this Council that the views of t~e za
mfndars should be so ably and fully represented in this Council, as they are by 
my hon'ble friend. On the other hand, I trust my hon'ble friend will not be 
surprised if to some extent I take up the converse of his situation, and that he 
will not think, if I dwell more s,pecially on those views which are especially 
associated with the interests of the raiyats, 'that I have any bias in the matter. 
I have no such bias. The reason why on the present occasion I dwell more 
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especially on the claims of the raiyats is, because the superior education of the 
zamindars, and the fact that their interests are ably represented both in and 
out of this Council, enables them to bring forward their views to greater ad. 
vantage than the circumstances of the case permit to the raiyats. It is, there. 
fore, desirable that the arguments from the raiyats' point of view should be 
fully and publicly stated and examined . 

• ," My hon'ble colleague Mr. Ilbert, in moving for leave to introduce this 
Bill, explained the circumstances under which the present Government has 
thought it its duty to undertake a general revision of the rent law in Bengal. 
It is not necessary, therefore, that I should dwell on those circumstances. I 
will only make one observation on the past history of the case. 

"In the course of the discussions on this Bill, it may perhaps be said-and, 
indeed, outside th.e walls of this Council room it has already been said-that 
your Excellency's Government, finding the relations between the zamindars and 
raiyats in an unsatisfactory condition, resolved, proprio motu, to initiate legis. • 
lation, with a view to placing those relations on a more satisfactory footing. A 
statement of this sort would very inaccurately represent the facts of the case .. 
Whatever may be the individual views held by members of the present Gov. 
ernment upon the important political, social and economic problems involved 
in the legislation now proposed, nothing is more certain than that those indivi. 
dual views have in no way contributed to raise the issues now under discussion, 
nor have they accelerated or retarded by one day the advent of the time when 
the reform {)f the land laws of Bengal must, perforce, have been undertaken. 

" In order to appreciate the reasons, whether remote or immediate, which 
have rendered legislation on this subject an unavoidable necessity~ it is neces
sary to look back to a time when the per80nnel of the Indian Administration 
-whether that of the India Office, of the Imperial Government of In<j.ia, or of 
the Local Government of Bengal-was different to that which at present 
cxists. 

"The facts which the present Government of India found in existence were, 
first, that, after some tentative efforts at partial legislation, a Commission had 
been appointed as a preliminary measure to a general revision of the rent law of 
Bengal; and, secondly, that the majority of the Commission, backed by the 
concurrent testimony of a long array of high authorities in past years, were of 
opinion that such a revision should be undertaken. Lastly, the Government of 
Bengal urged that a general revision of the rent law should be undertaken, and 
suhmitted a draft Bill having that object in view. Under these circumstances. 
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I venture to think that it would have been a dereliction of duty on the part of 
the Government, if we had declined to undertake the onerous and responsible 
task which now lies before us. 

"Independently, however, of this issue, which is one of comparatively minor 
importance, it remains to be considered whether the Government-in which 
term I include both the Goverwnent of Lord Lytton, whicb appointed the 
Rent Commission, and the present Government, which has' to deai with its 
report-is justified in undertaking a legislative measuxe of such importance. 

"It appears to me desirable that this question should be further examined, 
especially as the necessity of any general revision of the rent l~w has been 
. denied by my hon'ble friends the Maharaja. of Darbbanga and Mr. Kristodas 
Pal. 

" The necessity for legislation is urged from two quarters. The zamindarS 
wish for certain amendments in Act X of 1859, their main grievance being that 
the existing law doeS not give sufficient facilities for the enhancement and re- • 
covery of rent. The grievances of the raiyats may conveniently be summed 

-u}tin the phrase-borrowed from the discussions on the reform of the Irish 
land laws-that they desire, in a greater or less degree, the attainment of the 
three Fs. . 

"I am aware that my hon'ble friend the Maharaja. of Darbhanga stated 
yesterday that the zamindars of Bihar do not require any le~slation at all. At 
the same time I think I shall be right in saying that very recently the desir. 
ability of amending the law in the sense of giving greater facility for the reo 
covery and enhancement of rent was not generally disputed, and that even 
now a very large body of opinion is in favour of such legislation. I need not, 
therefore, discuss this branch of the question. But the necessity of any further 

• considerable revision of the law beyond what is necessary to facilitate the 
recovery and enhancement of rent is disputed. It is alleged that the present 
system of land tenures in Bengal has not hampered the' prosperity of the' 
Bengal peasantry; that no sufficient evidence exists which would justify a. 
general revision of the rent law, and that, before any such revision is under
taken, further detailed enquiry is necessary. 

" Then there is another argument to which allusion has' not been made in 
this Council, but which I have seen frequently stated outside the Council. It 
is well knowil t1lat .the advocates of legislation adduc'e the riots in Pabd and 

. elsewhere as a proof of the necessity for legislation. To this it is replied that 
these riots were caused by Government officials. As regards ·this statement, 

6 . 
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I will only say that there'is a strong presumption that it is unfounded. I have 
certainly never seen any evidence in support of its correctness, and I observe 
that Sir George Campbell, speaking some while after the riots, said that he 
e believed, speaking generally, it is certain that the law was, and, so far as the 
original matter of dispute goes, still is, with the raiyats.' 

"I confess that an argument of this sort'reminds me of those well-known 
lines' in 'Rejected Addresses" which, I remember, have once before been 
quoted in this Council-

e Who makes the quartern loaf and Luddites rise? 

Who fills the butchers' shops with large blue flies?' 

" And then the author goes on to say that the Emperor Napoleon I was 
responsible for these things, To the best of my, knowledge and belief, the 
officials in Pabna and elsewhere were no more responsible for the disturbances 
some few years ago than Napoleon I was for the flies in the butchers' shops, 

, and they are, perhaps, less responsible than that potentate was for the high price 
of the quartern loaf. 

"Turning now to the question of the prosperity of the peasantry, I wish to 
remind this Council that my hon'ble friend Mr. Kristodas Pal cited the rapid 
growth of the Excise revenue as a proof of the growing prosperity of the people. 
No doubt the Excise revenue has of recent years grown rapidly, and the growth 
of this revenue is 'an indication of increasing prosperity. But my hon'ble 
friend must "pardon me if I say that this fact does not prove his case. The 
question to be decided, for the purposes of the present issue, is not whether 
the peasantry of Bengal are prosperous or the reverse. Prosperity is a relative 
term,' The question at issue is, whether the existing laws regulating the system 
of land tenures in Bengal hinder the peasantry of that Province from being as 
prosperous as they otherwise wouid be. 

"It may tend towards the elucidation of this question if I give some figures 
with a view to showing the measure of agricultural wealth possessed by the 
population in the principal Provinces of British India, more especially as this 
is a point to which my hon'ble friend'Mr. Kristodas Pal alluded in the course 
of his very able and interesting speech of yesterday. In the Central Pro
vinces, the yearly value of the crop, per head of population, is Rs. 21'6,; the 
payments for purposes of Government and irrigation, per head, amount to 
Re. '72; the balance is Rs. 20'9, In Bombay, the yearly value of the crop is 
Rs. - 22'4; the payments Rs. 2'2; the balance Rs. 20'2. In the Panjab, the 
yearly value of the crop is Rs. IS'5.; the payments Rs. 1'4; the balance is 
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Rs. 17'1. In Madra.s, the yearly value of the crop is Rs. 19'0; the payments 
Rs.1'7; the balance Rs.17'3. I~ Bengal, the yearly value of the crop is Rs. 15'9 ; 
the payments Re. '81; the balance Rs, 15'1. In the North-Western Provinces 
and Oudh, the yearly value of the crop is Rs. 16'4 ; the payments amount to. 
Rs. 1'6; balance Rs. 14'S. It would be easy to show that, of the total pay
ments, including rent, made by the people of each Province of India, a great 
deal less finds its way into the Go~ernment Treasury in Bengal than elsewhere. 
Thus, in Bombay, where the land-tenure is nearly all raiyatwan, eighty-eight 
per cent. of the payments made are devoted to purposes of Government, being 
either paid into the Treasury as revenue, or devoted to the support of establish
ments required for public purposes. In Madras, where about four-fifths of the 
country is under the raiyatwan tenure, the proportion is sixty-nine per cent. In 
the North-Western Provinces and Oudh, under a zamindari system. and tempo
rary settlements, the proportion is sixty per cent. In the Panjab, where there are 
a very large number of cultivating proprietorsj the proportion is fifty-four per 
cent. In Bengal, under the Permanent Settlement, the proportion is believed 
not to exceed thirty-three per cent. This, however, is not the point with which -
I am immediately concerned. What I wish to show is the degree of agricultural 
wealth possessed by the several populations. I am aware how dangerous it is to 
place implicit reliance on statistical calculations of this sort, Notably, in this 
instance, it is to be oQserved that the produce of the cultivated area is not the 
oulysource of income to the cultivators. Milk, ghi, curds, hides, wool,live-stock 
and fuel have to be taken into account. For instance, the villue of stock, dairy 
and forest produce in the Panjab has been calculated at no less than twelve crores 
of rupees annually. At the same time, when we find that statistics, worked 
out without reference to any particular result,-for these calculations were not 
made with special reference to' the measure now under discussion-lead to the 
same conclusion as those which would result from general knowledge of the 
subject, and from a priori inferences, it is, I think, impossible not to attach 
some importance to them. What, therefore, is the conclusion to which these' 
figures point P They show, in the first place, that, under certain c9nditions, 
the raiyatwari and zamindan tenures are consistent with. an equal degree of . 
agricultural wealth. Thus the agricultural wealth of the Central Provinces stands' 
at the top of the list. The reason is. obvious. In the Central Provinces, there 
is no keen competition between cultivators for land, but rather there is competi
tion between landlords to get cultivators. But if we find a combination where 
the zamindari system exists, accompanied with great pressure of the popula
tion on the soil, but unaccompanied with any sufficient protection afforded to 
the cultivator against the landlord, it is there that we should expect to find 
the least degree of agricultural wealth; and that is precisely what we do find. 
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The degree of agricultural wealth in the N orth-Western Provinces and ·Oudh 
and Bengal is considerably less than that of the other Provinces of India, and 
the N orth-Western Provinces and Oudh are in a slightly worse position than 
Bengal, because we know that the pressure of the population on the soil in those 
Provinces is somewhat greater than is the case in Bengal. 

• "I have so far .compared the agricultural' wealth of Bengal and other Pro
vinces. I now proceed to institute a comparison between different portions of 
the Province of Bengal itself. The circumstances incident to the tenure of land, 
and consequently the degree of agricultural prosperity attained in different 
parts of the Province, present some wide difierences. Thus, in the Chittagong 
Division, we are told by the Commissioner that the landlo~ds 'stand in awe of 
their raiyats'. In some other districts, Dimijpur for instance, there is 
evidence to show that' the demand for raiyats by zamindars is more than the 
demand for the lands by raiyats''-

"Of course where any real competition for raiyats exists, the latter, if they 
are unduly pressed, move off to other estates. In other districts, where this 
state of things is reversed, and the congestion of the population leads to ex
cessive competition for land, there is abundant evidence to show that, under the 
existing condition of the law, the agricultural prosperity of the country is 
hampered. Perhaps the best way ·of bringing this point out clearly will be to 
compare the condit!on of different parts of the Province, which present dissimi
lar features in respect to the system of land tenures. 

" Many official reports might be quoted to show the prosperous condition 
of the people of Bakirganj and the adjoining district. 

"Thus an official report written in 1868 speaks of the cultivators of the 
Bakirganj district as' litigious' and 'very easily excited.' But the report 
goes on to say-

• Nothing strikes one more in going through a village in this district than tc see substan. 
tial homesteads, well-kept gardens, well-stccked poultry and farm-yards. It is no uncommon 
thing for the substantial howa.Idars of this district to keep their own poultry, not only for sale, 
but also for home consumption.' Then again' I do not think the raiyats of any otber district 
would have borne the heavy losses in cattle, from the mUr1'ain which has raged here tc a most 
appalling extent, so well as the Bakil'ganj raiyats have done. I have sometimes been reaIly 
Burprised tc Bee how easily the raiyats have replaced their losses by tbe purcbase of more 
cattle. * * * * In the steady social ad vancement of tbe people, in tbeir independence 
and substantial. comfort and well-being, Bakirganj, a district . comparatively unknown, 
neglected and despised, is about the best illustration of the blessings enjoyed under.our rule.' 
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«Many passages from recent reports might be quoted in corrobor~tion of 
this description. Thus, in the -annual report on the Dh8.ka Division for the 
year 1877-78, the following passage occurs:-

, The great and astouuding calamities wbicb followed the cycloue have beeu met and tided 
over; the soil is fertile; the people self-relying, ind~trious and perfectly able to defend their 
own'. '. 

"Why is it that, in Bakirganj and in some of the adjoining districts, such 
a remarkable degree of prosperity exists? Thll reason is not far to seek: 
'B8.kirganj,' an official report says, 'is essentially a. district of peasant pro
prietors.' 

, Almost all the actual cultivators,' another report says, 'h",ve to a certain 
extent a proprietary right in the land they cultivate'. 

"I do not say that this is the only reason why these districts are eiceptioDally 
prosperous. I am aware that the rise of the jute industry has poured consider~ • 
able wealth into these districts. But when this wealth accrued, what was the 
first use to which it was turned? The cultivators knew well enough that the ac. 
quisition of a proprietary right in the soil was essential to their permanent 
welfare, and, accordingly, we find that the first use to which they turned their 
newly acquirtld wealth was to take every opportunity of acquiring such right, 
The statistics of registration show that, in the three years/ 1877-78, 1878-79 
and 1879-80, no less than 342,596 perpetual leases were executed in Beng&l, 
by' faT the great~r portion of which were executed in the districts of Jessore, 
Bakirganj, Faridpur, Noakhali and Chittagong. 

"I turn now to Bihar, and the contrast is indeed remarkable. There we 
find a peasantry which is described by Sir Richard Temple, speaking with all 
the weight of his great experience, as 'in a lower condition than that of any 
other peasantry with equal advantages which he had seen in India', I .see no 
reason to suppose that this description is in any way exaggerated. It is cor- . 
roborated by the late Colonel Hiday&t Ali, himself a zamindar, well acquainted 
with the habits and customs of the people of Bihar, and whose opinion is stated, 
on reliable authority, to be unprejudiced and valuable. 'The raiyats of this Pro
vince', he says, 'namely, the heads of families, and even the women and the male 
adult children of the agricultural classes, though they labour hard, are yet in II' 
state of almost utter destitution, and that owing to the heavy assessments laid 
on them'. Let anyone look at tables giving the average monthly wage of an 
able-bodied agriculturallahourer, which are periodically published in the f;fazeUe. 
He will find that the average wage in the Patna district is from lts. 3 to Rs. 4. a 

c 
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month; in the Gya district, from Rs. 2-8 to Rs. 3; in the ShahaMd district, 
Rs. 4; in the Darbhanga district, Rs. 2 t.o Rs. 3. Elsewhere in the rural dis
tricts of Bengal, we find the wage of the agricultural laboUrers ranging from a 
minimum of Rs. 5 in the Murshidabad district, to somewhl>t over Rs. 9 in 
Bakirganj, Maimansingh, &c., the usual rate being about Rs.7 or Rs. 7-8. 
These, I think, are very eloquent facts. If, any further evidence be needed, 
it is sufficient to compare the remarkable recuperative powers shown after the 
disastrous cyclone by the cultivators of Bakirganj and the" adjoining districts, 
with the feeble powers of resistance against famine shown by the peasantry of 
Bihar in 1874. Those who were concerned with the administration of India in 
that year are not likely to forget the fearful rapidity with which, in spite of 
every effort of the Gover"nment, scarcity was with the utmost difficulty prevented 
from turning into widespread mortality from starvation in those poverty-stricken 
districts. What is the reason of this condition of things P It is thus stated 
by two very able officials, Messrs. Geddes and MacDonnell, in their report of 

• January 7, 1876:-

'The whole conditions of agricultural industry in Bihar,' tbey say, 'are such as to render 
it precarious. Tbere is no sufficient certainty as to teuure. It is impossible for the population 
to fall back tbis year solely on accumulated reserves, whether of grain, of property, of money . 
or of credit. * * * The people who plough and sow, and wbo ougbt to reap, have Dot 8 

reasonable assurance as to the fruits of their industry'. 

"It is well known that in BiMr a large quantity of land is held under 
what is termed the bhaoli or metayer system of tenure. All who are 
conversant with questions of this sort know, generally, what there is to 
be said for and against this system of tenure. It has found an apolo
gist in one' of the most able economic writers of the century. I observe, 
however, in a series of articles republished from the Hindu Patriot, and 
in which the cause of the zamindars is defended with remarkable ability, 
that it is stated that' the bhaoli tenant is as much secured in the possession of 
his holding as the metayer tenants are in Continental Europe'. A description 
is then given of the metayer tenancy in France. This description is taken 
textually from the pages of Arthur Young, wbo was a very acute observer on 
agricultural matters. It describes, not the metayer tenancy which now exists in 
some parts of Europe, but that which existed in France before the Revolution. 

" It was in respect to this tenancy that Arthur Young said that:-

, there is not ODe word to be said in favonr of the practice, and a tbousand arguments that 
may be used against it. * * * * * Wberever this system prevails it may be taken 
for granted ~t a miserable and nseless population)s fonnd'. 



:BENGA.L TENA.NCY. SSl 

"It was strongly condemned by one of the greatest French admfuistrators-
Turgot. :Mill has, indeed, defended the metayer system, but then, after allud
ing to the alleged prosperity of the people of Italy, where this system of tenure 
exists, he says :-

< I look upon the rnraI economy of Italy as simply so much additional evidence in favour 
of small occupations with permanent tellnre'. 

"Now, in the first ,place it is to be observed that Mill's account of Italian 
prosperity under the metayer system, which was based on the account given by 
Sismondi, is now believed to have been incorrect. It was refuted ina report by 
:Mr. Herries on the land-tenures of Italy, which was laid before Parliament in 
1871. And, in the second place, permanent tenure, which, as Mill says, will 
always generate considerable agricultural prosperity, even under the disadvan
tages of the peculiar nature of the metayer contract, is exactly what the Bihar 
tenant has not got. This is what the Bihar Committee said on this subject:-

< An examination of the jamaOandl papers of Bihar estates has shown that, while sixty per 
cent. of the present raiyats have held some land in the villages in which they reside for more 
than twelve years, less than one per cent. of them hold at present the onme area of land which 
they held twelve years ago. * * * This is an evil which is due to the general failure on the 
parl of the landholders to comply with an obligation which the law has, from the earliest period 
of our rule, imposed upon them, namely, that of giving patt8.s to their tenants, specifying the 
boundaries and areas of their holdings' •. 

"The meaning of this is, I conceive, that the intention of the legislature in 
1859, which was to facilitate the acquisition of occupancy-rights, has been com
pletely defeated.. But the whole· of the report of the Bihar Committee should 
be read, in order to gain an accurate idea of the evils of the lJkaoli system. It is 
shown by the report of ~hat Committee that, when the raiyats decline to accept 
the zamindar's terms as to the share of the produce, the-zamindar declines to 
make the appraisement. Further, when the appraisement is made, the zamin 
dars do not allow the raiyats to take away the grain. 'It will be seen', the 
CommittR,e says, 'that the zamindars of South BiMr practically take by way 
of rent as much of the crop as they choC!se to cla~m'. 

" I think, with such facts as these before us, it is impossible to deny that 
the relative prosperity of the people of the Eastern districts in the one case, and 
the relative depression of the agricultural classes in Bihar in the other case, 
must to a very great extent be traced to the different systems under which land 
is held in those districts of Bengal . 

.. It is said that sufficiently detailed enquiry has not yet been made, and that 
sufficient evidence has not yet been accumulated, as to the ¥eCl'ssity of any: 
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general reVision of the rent law of Bengal. I am unable to admit tbe validity 
of this contention. Abundant evidence might be cited to show that in some 
parts of Bengal greater facilities are required to enable the zamindar to recover 
the tenant's rent. As, however, this point is not, generally speaking, disputed, 
I need not dwell on it any longer. Looking at the question from the raiyats' 
point of view, we have the concurrent tE(stimony of a large number of 
experienced officials, both past and present. We have the further testimony 
of a Committee composed of experienced gentlemen, both official and non
official, on the condition of the affairs of Bihar. We have the very able 
report of the. Rent Commission. We have the concurrent testimony of four 
successive Lieutenant-Governors. We have, moreover, as regards the levy of 
illegal cesses, the results of very careful enquiries instituted by Sir George 
Campbell in. ] 872, supplemented in many cases by abstracts of oral evidence, 
and a large quantity of documentary evidence. 

"It will be borne in mind that, as could readily be shown by reference to 
• contemporaneous literature, one of the chief objects of the authors of the Per

manent Settlement was to prcvent the levy of abrcabs, or illegal cesses. Nothing 
is more clear than that this object has not been attained. I should like to read 
to the Council a list of the cesses which were reported by the Commissioner of 
the Presidency Division, in 1872, to be levied in the Twenty-four Parganas. 
They are no less than twenty-seven in number. They are as follows ;-

(1.) Ddk kharcha.-This cess is levied to rflimburse the zamindars for 
amounts paid on account of zamindari dftk tax. The rate at which it is levied 
does not exceed three pice per rupee on the amount of the tenants' rent. 

(2.) Ohanda, including bhikua or maugon.-A contribution made to the 
zamindar when he is involved in debt requiring speedy clearance. It will be 
seen, therefore, that if, as my hon'ble friend (Mr. Kristodas Pal) says, the 
raiyat goes to the zamindar when he is in difficulties, it sometimes happens 
that when the zamindar is in difficulties he goes to the raiyat. 

(3.) ,ParboonU.-This is paid on occasions of puja or other religious 
ceremonies in the zamindar's hous~. The rate of its levy is not more than 
four pice per rupee. 

(4.) Tohurria,-a fee paid on the occasion of the audit of raiyats' accounts 
at the end of the year. 

(5.) Forced labour or begdr.-This labour is exacted from the raiyats 
without payment. 
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(6.) Marucha or marriage-fee,-paid on the occasion of a marriage 
taking place among the raiyats. It is fixed at the discretion of the zamindar. 

(7.) Ban-salami,_ fee levied on account of the preparation of gur or 
molasses from sugarcane. 

(8.) Salami, including all fees paid on the change of raiyats' holdings, 
and on the exchange of pattas and labUliyats. 

(9.) Kharij JJakhil,-a fee commonly, at the rate of twenty-five· per· 
cent., levied on the mutation of every name in the zamfndar's books. 

(10.) Taking of rice. fish and other articles of food on occasions of feasts 
in the zamindar's house. 

(11.) BaUa and MultO, Kumrae.-The former is charged for conversion 
from S~lrto Company's rupees.; tlie latter on account of wear and tear of the 
same. 

(12.) Fines-These are imposed when the zamindar settles petty disputes 
among his raiyats. 

(13.) Police Kharcha,-a contribution levied for payment to police.officers 
visiting the estate for investigating some crime or unnatural death. 

(14.) Junmojattra and Bash ·Kharcha are exceptional iIp.posts, levied on 
occasions of certain festivals. 

(15.) Bardari Kha'l'cha,-a fee levied at heavy rates by a farmer taking 
a lease of a mah81. 

(16.) Tax 0'1' income tax, levied by a few zamindars, to be reimbursed 
for what they pay to Government on account of this tax. (The list, from 
which I quote, was, it will be remembered, prepared in 1872 when the Income 
Tax was in existence.) 

(17.) JJoctor'sfees.-This is levied exceptionally by a few zamind3.rs on 
the plea that they are made to pay a similar fee to Government. 

(18.) Tautku'l'.-A tax of four annas levied from every weaver for each 
loom. . 

(19.). JJhaie mahal,-a fee levied from every wet-nurse carrying on her 
profession on the zamindar's estates. 
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(20.) Anchora 8alami,-a fee levied by' persons carrying on an illicit 
manufacture of salt. 

(21.) Halbhangun,-a fee paid by a raiyat on his ploughing land for the 
first time in each and every year. 

(22.) Mathurtjama,-a tax'levied on. barbers . 

• (23.) Sha8hwm jama,-a tax levied on muchls for the privilege of 
taking hides from the carcasses of beasts' thrown away in the bhagar of a 
village. 

(24.) Punniak IDarcha.-The contribution made by the raiyats on the 
day the punniah ceremony takes place. 

(25.) :Ba8tu puja Kharcha,-a contribution made for the worship of 
bastu puru8h (god of dwelling-houses) on the last day of the month of 

• pOUB. 

(26.) Ra8had IDarcha,-1J. contribution levied to supply with provisions 
some district autholjty or his followers making a tour in the interior of the 
estate. 

(27.) Nazrana, or presents made to the zamfndar on his making a tour 
through his estate.s; 

"I took this list at hazard from a number of others given in the reports 
addressed to Sir George Campbell in answer to his enquiry in 1872. It does 
not appear to represent an exceptional case. In some districts, fewer cesses 
are levied; in others, the evil has apparently attained even larger dimensions. 
Indeed, a case is cited in Orissa, as an example of the credulity of the raiyats. 
where the fixing of a line of telegraph posts was made an excuse for the levy 
of an additional cess. 

"It is sometimes silld that the raiyats themselves have not asked for any 
legislation. That statement is not correct. The raiyats have in some cases 
petitioned Government, and, if they have not come forward more fully on their 
own behalf, the reason is not far to seek. The Collector of Bbagalpur re-
ported on the 15th May, 1872, that- ' 

, if a formal enquiry were instituted, it would be almost impossible to make any raiyat 
cODle forward to divulge what he had paid; it i. only incidentally tbat we come to bear of 
the exactions.' 
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.. And, in forwarding the reports of 1872 to Sir George Campbell, the mem
ber in charge of the Board of Revenue (Mr. Schalch),-whose views, generally, 
were certainly not unfavourable to the zamind8.rs-expressed himself in· the 
following terms j-

• Even when the ra.iyats are aware of their rights, they very naturally prefer to bea.r tbe 
almost inSupportable burden of oppression, ra.ther than to follow a course of opposition wbicb 
would probably reslilt in even greater oQI'ression,-nay, even in utter ruin.' 

" I do not think that, under these circumstances, it can be any matter of 
surprise that the raiyats in some parts of Bengal have not spoken out more 
plainly than has been actually the case. Rather I think it a matter of surprise 
that they have spoken out so clearly as they have done. 

"It appears to me, therefore, that the evidence upon which the necessity 
for a. revision of the rent law is based is sufficiently conclusive • 

.. I now tum to the consideration of a wholly different point . 

.. It has been urged that legislation of the nature now proposed is contrary • 
both to the spirit and to the express terms of the Permanent Settlemen~ j in 
fact, that it involves a breach of the contract made in 1793 between Lord 
Cornwallis, on behalf of the British Government,· and the zawndars. So much 
has already been written and said on this subject that I will not attempt to 
discuss it at, any length. Nevertheless, the imputation of breach of faith is so 
serious, and the moral obligation on the part of the British Government to 
adhere scrupulously to any soleinn pledges given to the Natives of India, of 
whatsoever. class, appears to me to be so binding, that I should wish to state, 
as briefly as possible, why I consider that the argument adverse to the. present 
Bill, based on the supposition that it involves a breach of contract, is 'wholly 
untenable . 

"I do not know tlfat the spirit in which, as it appears to me, the British 
Government should approach the question of dealing with the Permanent Settle
ment has ever been more clearly and comprehensively treated than by Sir James 
Stephen in his speech on the Local Rates (North-Western Provinces) Bill in 
1871, and I wish to dwell briefly on Sir Ja~es Stephen's opinions, because, if 
I understood rightly, they were, I think, somewhat misapprehend~d by 'my 
hon'ble friend R'ja Siva Parsad in the address j:l.e delivered to the Council 
yesterday. Arguments had at that time been advanced to the. effect that, as no 
one generation of law-givers can irrevocably bind another to a certain course 
of conduct, it was idle to object to any law on the ground that it was a viola
tion of the pledges given at the Permanent Settlement. 
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"Sir James Stephen said that he had heard these arguments with regret, 
all the more' because they undoubtedly have a certain substratum of truth.' 
'The objection to the theory', he added, 'of which they.are applications is, not 
that it i~ false, but that it is partial, that it applies to legal right and wrong, 
and does not deal with the question of moral right and wrong.' 

"Sir James Stephen then pointed out that it was specially ·to be borne in 
mind, in considering the moral justice of making any change in the terms of 
the Permanent Settlement, that the Government of India was not a representa
tive Government. ' A really representative Government', he said, 'may deal 
with the pledges of their predecessors in a very different way from a Govern
ment like ours'.' 

"I think these observations of Sir James Stephen must command univer
sal assent. Occasions may arise in India, as elsewhere, when it becomes both 
necessary and desirable for the legislature of one period to modify, or even 
deliberately to reverse, the measures adopted at some previous period. But 
<lertainly, in dealing with so solemn a compact as the Permanent Settlement, 
the very strongest possible necessity would have to be shown in order to afford 
a moral justification for any legislation which might involve a violation of pre
vious engagements. We are fortunately not called upon to decide whether 
in the present instance a sufficiently strong case exists for any modification 
in the terms of t.he Permanent Settlement, for I venture to think that it rnsy be 
conclusively shown that the legislation now proposed is in strict conformity both 
with the letter and. the spirit of the engagement taken by Lord Cornwallis. 

" I say both the letter and the spirit, because high legal authorities differ 
in their opinion as to whether, in endeavouring to arrive at a decision as to 
the intentions of the legislature of 1793, we are confined to the text of the 
Statutes, or whether we may seek for a further exposition of t40se intentions 
in contemporaneous official literature. On a point of this sort the opinion of 
a layman is of little value. But I may perhaps be permitted to quote what 
so high a legal authority as Sir James Stephen said as to the latitude allowable 
in construing ~he text of the Permanent Settlement :-. 

'When I say,' he said, 'that in my opinion the Permanent Settlement ought to be 
scrupulously observed, both in letter and in spirit, I do not mean to exclude the right 
on the part of the Government,. which is essential to the true interpretation of' all 
such transactions, to take into consideration the gradoai alteration prodnced by time 
and circumstance,' and the influence of surronnding facts. A I:"eat public act like the 
Permanent Settlement is not to. be interpreted, and can never have been meant to be 
interpreted, merely by reference to the terms of the document in which it is COn-
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tained. Its meaning must be collected from a consideratiou of the circumstances under 
which, and of the objects for which, it was made; and in considering what is, and wha.t is not, 
consistent with its terms, we must look at the gradual cha.nges which have occurred in the 
ccndition of the eountry since it was enacted. This is the only way in which it is possible to 
understand fully transactions of this kind; and it is peculiarly necessary in the case of a trans
action which, however important, neither is, nor professes to be, a. complete and exhanstive 
statement of the rela.tions between tho Government and its subjecta. The Permane,:,t Settle. 
ment regulatee only one branch of one part of those relations, and it must be interpyeted .by· 
reference to others.' 

"Whether, however, we look for the intentions of the legislature solely in 
the text o~ the Regulations, or whether we admit contemporaneous literature 
as evidence of those intentions, it appears to me that, in so far as the imme. 
diate point under discussion is concerned, we arrive at the same conclusion. 

"Looking first at the precise words which the legisiature employed, the 
text of Regulation I of 1793 (clause 1, section 8) is sufficiently clear. It reo 
serves to the Government full powers to interfere 'for the protection and weI: 
fare of the dependent taluqd3.rs, raiyats and other cultivators of the soil.' 

• 
" It has, however, been urged that Regulation II of. 1793, which was passed 

on the same day as Regulation I, qualifies the reservation in section 8 of Regu. 
lation I. This argument is based upon the fact that the preamble to Regula. 
tion II of 1793, after dwelling on the expediency of abolishing the Courts of 
Mal Addlat or Revenue Courts, and transferring the' trial of suits which 
were cognizable in those Courts to the Courts of J)(wdn( Addlat, goes on to 
say that-

'no power will then exist in the :country; by which the rights vested in the landholders by 
the Regulations can be infringed or the value of landed property affected.' 

'\1 must confess that I altogether fail to see how. the language thus used in 
Regulation II qualifies the legislative power expressly reserved by Regul",. 
tion I on behalf of dependent taluqdars, raiyats and other cultivators of the 
soil. If the whole of the preamble to Regulation II of 1793 be read, the inten., 
tion of the legislature becomes perfectly clear. Prior to 1793, rent and reve. 
nue suits had been tried in what were then known as the Mdl Ado.lat or 
Revenue Courts. In these Courts Collectors of Revenue presided as Judges. 
It was pointed out in the preamble to the Regulation that-

• the pr~prietors can never consider the privileges which have been conferred upon them 
as secured whilst the Revenue-officers are invested with these jndicial powers * * * 

* * * The Revenue-officers must be deprived of their judicial powers.' 
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.. Further, these officers were to be rendered 'amenable to the Courts of 
Judicature.' 

.. When this was done, the Regulation went on to indicate :-

'No power will then exist in the country by which the rights vested in the landholders 
can be infringed or the value of landed property affected;: 

. ,; In point of fact, it is quite clear that the sole intention of the legililature 
was to give further security to the zamindars in respect to the permanency of 
their revenue assessment by a separation of judicial an,d executive functions, 
instead of allowing them to be united in the same individuals as was hereto
fore the case. The explicit reservation made in Regulation I of 1793 does not, 
therefore, appear tO'be in any way qualified by the provision enacted in Regu-
lation II. . 

.. I have so far dealt only with the text of the Regulations of 1793, and I 
'have endeavoured to show that full power to legislate, with a view to the pro
tection of the interest of the raiyats, was expressly reserved by the legislature. 
If, however, we admit c<?ntemporaneous official literature as evidence of the 
intentions of the. legislature, the case becomes even stronger. In the well
known letter to Lord Cornwallis of .the 19th September, 1792, the Court of 
Directors express themselves as follows :-

, But as 80 great a change in habits and situation can only be gradual, the interference of 
Government may, for a considerable period, be necessary to prevent the landholders from 
making use of their own permanent possessiou for the purpose of exaction and oppression, 
We therefore wish to have it distinctly understood that, while we confirm to the landholders the 
possession of the districts which they now hold and subject only to the revenue now settled, 
and while we disclaim any interference with respect to the oitnation of the raiyats or the sums 
paid by them, with any view of an addition of revenue to ourselves, we expressly reserve the 
right, which belongs to Us as Sovereigus. of interposing our authority in making, from time to> 
time, all such regulations as may be necessary to prevent the raiyats being improperly dill
turbed in their possession, or loaded with unwarrantable exactious. A power exercised for the 
purpose we have mentioned, aud which has no view to our own interests, except as they are 
connected with the general industry and prosperity of the conntry, can be no object of jealousy 
to the landholders, and, instead of diminishi~g, will nltimately enhance, the value of their pro
prietary rights. Our interposition, where it is necessary, seems alSQ to be clearly consistent 
with the practice of the Mogul Government, under which it appeared to be a general maxim 
that the immediate cultivator of the soil, duly paying his rent, should not be dispossessed of the 
laud ne occupied. This nece.sarily supposes that there were some measures and limits by which 
the reut could be defiued, and that it was not left to the arbitrary determination of the zamln
dar, for otherwise such a rule would be nugatory j and in point of fact the original amount 
seems to have been annually ascertained and fixed by the act of the Sovereign.' 
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CC Again, somewhat later, hut hefore Regulation I of 1793 was passed, the 
Court of Directors expressed themselves as follows :- -

, ID cmler to leave nO room for our intentions being at any time misunderstood, we direct 
you to be accurate in the-terms in which our determination is announced if if * * You 
will, in a particular manner, be cautious 80 to express yourselves as to leave nO ambiguity as 
to our right to interfere from time to tin!Il, as it may be necessary, for the proteotion of the 
raiyata and snbordinate landholders, it being our intention, in the whole of this messnre, effect
ually to limit our own demands, but not to depart from our inherent right as Sovereigns, of 
being the guardians and proteotors of every ~ of persons living under our government.' 

cc Whether, therefore, we look to the letter of the Regulations of 1793, or 
whether we look to contemporaneous official literature for a further indication 
of the intentions of the legislature of ,that period, it -is ahundantly clear that 
power to legislate, in order to define the relations between the zamindbs and 
the raiyats, was expressly reserved at the time the Permanent Settlement was 
made. 

" I now turn to another cognate point. It is admitted on all Sides that the 
kh'Udkd8ht or resident raiyats had certain rights at the time of -the Permanent 
Settlement. A great deal of learning and research has been devoted to enquir
ing into the precise nature of those rights; _ I do not propose to discuss this 
point. But I wish to say something about the rights of a certain important 
class of cultivators which accrued subsequent to the passing C?f Regulation I of 
1793. At the time that Regulation was passed, a large tract of waste and un
occupied land existed in Bengal. These lands were not assessed to the payment 
of revenue. The whole of the rents payable in respect to these lands was left 

_ to the zamindars, under the terms of Lord Cornwallis's settlement. • The rents 
of an estate', Lord Cornwallis said in his Minute of February 3rd, 1790 C can 
~nly be raised by inducing the raiyats to cultivate the more vaIuablearticles of 
produce, and to clear the extensive tracts of waste-land which are to be fouJid 
in almost every zamind8.ri in Bengal.' 

"It has been argued on high authority that. under the Permanent Settle
ment, the zamindsrs were left free -by the legislature to let these unoccupied 
lands to raiyats upon whatever terms they thought proper; that, -in • respect to 
these lands, they had almost as much freedom as English landlords j and -that 
the terms upon which these land/! were let were a matter of contract regulated 
by the ordinary principles of demand and supply. 

" It would perhaps constitute a sufficient reply to this argument to say that 
the reservation made in section 8 of Regulation I of 1793, which I have already 
quoted, expressJy declares that, if necessary. legislation will be undertaken 
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with a view to the • protection and welfare of the dependent taluqdars, raiyats 
and other cultivators of the soil'. No class of cultivator was excluded. 

" But I venture to think that the argument admits of a further answer. It 
implies that the authors of the Permanent Settlement deliberately intended to 
introduce freedom of contract as the economic basis on which the relations 
be1;ween the zamindars and the raiyats in respect to a very large class of lands 
was to rest. 

" Now all the evidence which has come down to us goes, I venture to think, 
to show that the authors of the Permanent Settlement never intended anything 
of the kind. Lord Cornwallis, in his Minute of February 3rd, 1790, after speak
ing of the privileges enjoyed by, the raiyats in certain parts of Bengal, goes on 
to say:-

, Whoever cultivates the land, the zam(ndiirs can receive no more than the established rent, 
which, in most plaCes, is fully equal to wbat the cultivator can .liord to pay. To permit him 
to dispossess one cultivator for the sole purpose of giving land to another would be vesting him 
with a power to commit a wanton act of oppression from which he would derive no benefit.' 

"Moreover, section 5 of Regulation IV of 1793, which was passed less than 
a year after the Perman~nt Settlement, prescribes that, after the completion of 
certain formalities, 'pattas acco~ding to the form approved, and at the estab
lished rates, will be immediately granted to all raiyats who may apply for 
them.' • 

"The' established rates', it is to be observed, apply under this Regulation 
to all raiyats. No exception is made in respect to raiyats who cultivate, or to 
raiyats who might subsequently cultivate, the lands unoccupied at the time of 
the Permanent Settlement. And yet it is surely not unreasonable to suppo~ 
that, if the legislature had intended to deal specially with the raiyats cultivat
ing those lands, which then formed so large a proportion of the culturable area 
of Bengal, its intention would have been expressly stated. Lord Cornwallis and 
his contemporaries were not ignorant of the fact that rents in Bengal were 
universally settled with reference to general or local usage, and that freedom of 
contract, in the sense in which we employ that term, did not exist. On the 
contrary, abundant evidence might be adduced to show that they were fully 
aware of it. Indeed, perfect freedom of contract was expressly excluded from 
the legislation of 1793. Section 65 of Regulation VIII of 1793 runs as fol
lows:-

, No proprietor of land or dependant talnqdar shall contract any engagement with any 
under-farmer, or authorize any act contrary to the letter and meaning of this Regulation.' 
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"It does not, therefore, appear to me that, in respect to the unoccupied, any 
more than in respect to the occupied, lands, it can be' contended that the Per
manent Settlement placed the zamindar in the position of the English landlords, 
free to regulate their relations with the raiyats without reference to customs. 
As Mr. O'Kinealy has said:-

• , All that the Permanent Settlement did, all that the great fonnder of the settlement ever 
intended it should do, was to give zamfndars, subject to custom, a perpetual lease of the lands 
at a fixed assessment, and subject to the restriction of State intervention if the conditions oE 
their leases were violated to the injurY of the raiyats.' 

i'I have said that Lord Cornwallis and his contemporaries did not intend to 
introduce freedom of contract as the economio basis whioh was to regulate the 
relations between landlord and tenant in Bengal. I may add that, had they 
endeavoured to do so, they would almost oertainly have failed in the attempt. 
It is sometimes said that an Act of Parliament can do 'anything. It would be 
more correct to say that an Act of Parliament may presoribe that anything· 
shall be done. However omnipotent may be the voice of the legislature, whe
ther of England or of India, there is one thing that cannot be accomplished, 
whether by an Act of Parliament or by an Act of the Indian legislature. The 
habits of thought and customs of a vast population cannot be chaDged by any 
legislative enactment. 

"What has been the result of endeavouring to plant freedom of contract in 
respect to land on the uncongenial· soil of Ireland P . It is told by the Bess_ 
borough Commission, in words that would apply with but little change to 
Bengal. 

'That condition of society', the Commissioners say, 'in which the land suitable for til
lage can be regarded as a mere commod,ity, the subject of trade, and can be let to the highest • 
bidder in an open market, has never, except under special circumstances, existed in Ireland. 
The economical law of supply and demand was but of casual and exceptional application. It, 
is.generally admitted that, to make it applicable, the demand \llust be what is called' effective' ; 
in this instance it may be said that, whatever was the case with the demand, the supply was 
never effective. In tho result, there has, in general, survived to him (the Irish farmer), 
throngh all vicissitudes, in despite of the seeming or·.eal veto of· law, m apparent defiance of 
political economy, a living tradition of possessory rigbts, such as belonged, in the more primi. 
tive ages of society, to the status of the man who tilled the soil.' 

" Again, the legislature of 1793 endeavoured to introduce into, Bengal written 
engagements between landlord and tenant, but failed in the attempt. Neither 
can this be any matter of surprise. I oonceive that, generally speaking, the 

f 
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Bengal raiyats, like the Irish cultivator, regarded a written .agreement, not 118 

a means of acquiring something which he did not possess, but as a recognition 
that he might be called upon to sacrifice something which was already in his 
possession,-not as prolongation of his yearly tenancy, but as abridgment of 
the traditional tenancy which allowed him to hold his land as long as he paid 
the customary rate of rent. 

"We know now a great deal more about the historical development of the 
idea of property in land than was known to Lord Cornwallis and his contempor
aries. The researches of Sir Henry Maine; M. de Laveleye and other eminent 
men have thrown a flood of light on the subject. We know that the separate 
ownership of land is an economic idea of relatively modern growth; that in 
almost all countries the soil originally belongs to communities; and that, as 
society has advanced, a natural movement has taken place from common to 
separate property in land as in chattels. Without attempting to discuss the 
precise status of the cultivators of Bengal at the time when English rule was 
established, this much at all events may, I venture to think, be said with con
fidence, that the disintegration o~ the small societies holding land in common, 
which existed in other parts of India,and which still exist amongst the Slavonic 
races of Europe, was almost complete in Bengal. On the other hand, tho ·idea 
of individual property in land, in the.sense in which we are accustomed to em
ploy the term in England, had not' nearly been attained. An intermediate 
stage had been reaq-hed. Community of property no longer existed, but perfect 
freedom of contract in respect to the land was wholly foreign to the ideas of 
the people. Custom and not contract regulated the relations between zamin
dars and raiyats before the Permanilnt Settlement, at the time of the Perma
nent Settlement and subsequent to the Permanent Settlement; and custom, and 
not contract, regulates, to a very large extent, those relations still, and would, 
without doubt, regulate them to even greater .extent, if the legislature of 1859 
had not imported into the country the alien theory of prescription. 

"I should certainly be the last to press for the interference of the 
State in the regulation of any matters which ·can" without detriment to 
the public welfare, be left to settle themselves without any such interfer
ence. I dislike State interferenoe, and regard. with some apprehension the 
modern tendency, not only in India, but in England, to call in the aid of the 
State on occasions when it appears to me to be searcely necessary. I should 
be the last also to say anything wllich might appear adverse to the application 
of sound economic principles to the solution of Indian questions. But I con
ceive that nothing is more likely to check the advance of sound economio 

. knowledge in India than the misapplication of the canons of political economy. 
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To quote a single trite instance of sUllh a misapplication. If scarcity arises in 
~ny district of India, the surplus food from other districts will. provideu thel"\l 
be roads, be poured into that district, in ordllr to meet the demand. That' ill 
what, political economy, means -when it says that the supply will ,follow the 
dmnand. But, if no roads exist, the supply will not, and cannot, follqw the de
mand, and mortality from starvation will ensue, /l8 it has before ensued. So 
also, when political economy spe&ks of fr~edom of contract, it means that free 
choice, dictated. by intelligent self-intereat, is the most efficient agent in the 
production ,of wealth. There are, according to the Famine CommissioBers, 
9,752,000 tenants in Bengal, of whom 2,789,000 pay a rent of from Rs. 5to 20, 
and no less than 6,136,000 pay a; rent of less than l!.s. 5, which latter rate. l 
may {)bserve, implies A holding of from two to three acres. Can anyone who 
is acquainted. with the facts say, in respect to the majority of these tenants, 
that their education, their knowledge of law and the circumstances under Which 
they till the s!>il are of a n!!-ture to admit of that free and intelligent choice 
which is in the essence of the- economical, as it is of the legal, theory of freedom 
of contract P I ventUre to think that any such contention cannot be main .... 
tained. The mass of the raiyats are uneducated.. In Bihar, with its population 
of 221 millions, less than one and three-quarters per cent. of the population can 
read and write, and elsewhere in Bengal the proportion is under .four per cent. 
Many raiyats are ignorant of their legal rights, and others, ,when cognisant ot 
those rights, -are afraid to make any attempt to enf!>rce them. ,Agricultll;l'6 
forms, and must continue to form, their only mean,s of gai.nmga liveli.hood. • . 

'The raiyats', the Rent Commissiouers say, 'cultivate for subsistence, IlOt with the im
mediate view to profit. * * * There is uo wages fund, there are no labourers paid from 
capital. There are practically no manufactures, no non-agricultur .. l industries, no great cities 
-of work where a snrplll:s rural population c,m find employment.' -

" Under these circumstance&, 5t is idle for the present generation. to think pt 
~tablishing freedom ,of contract ;1!.S the economic h/l8is onwb.i.cb. the rela.tioM 
between landlord and tenaDt in Bengal can be m,ade to relit. The legislaturj! 
must recognise the facts with . w hiea it ~has to deal, and the leading fact with 
IV hich it has to deal is, that custom, and not CQ~trat:lt, )l1.lS in the lllllin ,goveJ:D.ed 
,the relations between the zamindars and raiyatsin lIe~gal :from, tir):!.e im,tnemorial, ' 
and that custom, and not contract, must in the~eo;ntinue i;n the futwe t,o 
govern those relations. 

H If the practical aspects of the-situation are such as to necessitat: the re
jection of the theory of freedom of contract, and to force on the Government 
"the obligation of interfering by legislative enactment in order to regulate the 



34.4 BENG..d.L TEN..4.NOY. 

i.ncidents of land tenure in Bengal, it is on every ground desirable that that in
terference should be effectual to remedy the evils which it is intended to cure. 
Whether that interference will be effectual,-whether, on the one hand, due 
facilities will be given to the zamindars to make good their equitable rights; 
whether, on the other hand, tardy effect will now to a sufficient degree be given 
to the original intention of Lord Cornwallis and his contemporaries, in the sense 
~f maintaining the raiyats in the enjoyment of their customary rights,-must 
mainIy depend on the decisions whlch this Council will ultimately take. The 
Bill introduced by my hon'ble colleague Mr. 11bert will, should it be passed 
into law, do much towards the accomplishment of these objects. It would, in 
my humble opinion, have done more,' and it would have given greater hope of 
finality in the settlement of the difficult question now under discussion, if the 
land, and not the status of the tenant, had been taken as the basis of the recog-
nition of the right of occupancy. . 

" But even as the Bill stands, it proposes a large and beneficial measure of 
.reform. I hope and believe that it will be very generally regarded in this light, 
and that, both in and out of this Council, it will be discussed with the calmness 
and deliberation that the importance of the subject demands. 

"In the remarks which I have addressed to the Council, I have confined 
myself to certain specific points. I trust that I have shown, first, that, so far 
as the present Gove~ment is concern~d, it would not have been performing an 
act of public duty if it had declined to undertake a general revision of the rent 
law of Bengal; seco~aly, that, whether from the point of view of the zamindars or 
from that of the raiyats, the evidence upon which the necessity of a general revi
'sion of the law rests is conclusive; thirdly, that the legislation now propos.ed in
volves no breach of the contract madc with the zamindars at the time of the 
Permanent Settlement, but may rather be regarded as the tardy fulfilment of 
the pledges given to the cultivating classes in 1793; fourthly, that the contention 
that freedom of contract must, under the terms of the Permanent Settlement, 
regulate the relations of the zamindars and theraiyats in respect to the lands 
unoccupied in 1793 cannot be maintained; lifthly, that custom, and not contract, 
has from time immemorial regulated the incidents connected with the tenure of 
land in Bengal; and lastly, that in view of all the circumstances with which 
we have to deal, the recognition of this fact should be made the basis of any 

·measure which is now passed into law: 

"t leave the discussion of the further very numerous points which arise in 
connection with this Bill to a later stage of the proceedings, when they will, 
without doubt, receive ample treatment at the hands of other and more compe
tent authorities than myself." 
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His Honour THE WUTENANT-GOV.II:RNOB. said :-" It was impossible to 
listen to the admirable statement of the hon'ble member on the introduc. 
tion of this Bill, or to the later speeches addressed to this Couucil on the sub
ject, without feeling what must be felt by anyone, even the least conversant 
with the voluminous literature and controverSies on the question, that we are 
appro3.ching the public discussion. and, I hope, the equitable settlement of a 
large question which intimately affects the interests of a great majority of' the 
people of this Province. I am quite well aware that your Lordship's rule has 
been signalized by the consideration of many other very extensive reforms of 
political and administrative importance, and that these queStions are still pend. 
ing a solution; but though of the Local Self-Government scheme it may be 
asserted that it is taken up chiefly by the highly educated classes, and is with 
them rather a measure on which hopes and expectations are founded, and 
though we may lose our tempers over amendments of the criminal procedure to 
which the mass of the community is profoundly indifferent, here we are face to 
face with a problem in which nearly the whole of Bengal as an agricultural • 
population is directly interested, and in w hicb, therefore, to use the words of 
my hon'ble friend Mr. Kristocl8s Pal, the solution • involves the life-prgblem 
of the people' of the country • 

.. Mostw ho have preceded me have spoken as to the necessity for legislation. 
The statement made by the hon'ble and learned member in his opening address, 
the remarks which fell from the Hon'ble Kristodas Pal and €he facts b~ught 
forward by the hon'ble member Major Baring confirm that necesSity; and, if 
anything further was needed, it would be found in the annexure to the Govern. 

"ment of Benga.l'sletter of the 21st July, 1881, which shows that, for the last ten 
years at least, a general revision of the substantive portious of the rent law 
has been regarded as in!lvitable, and has been advocated by every section of the 
agricultural community, including prominently the British Indian Association, 
which represents the zamindars of Bengal. This call for a revision of the" 
Rent Code has, I admit, not found expression only among those who claimed 
for the raiyat a clearer and wider declaration of his rights and privileges, but 
has been pressed as often and as strongly by those who demanded, in the 
interests of the zamfndArs, a simple procedure for the collection of rents, and 
the abrogation of sections which interfered with enhancement. Before A.ct 
X had been very long in force, in 1864, Sir B. Peacock raised objections to 
section 6 of that A.ct, on the ground that, in these permanently-settled dis· 
tricts, the rights of occupancy had been improperly enlarged; and, in the 
amendment to the law proposed by Sir William Muir a year or two "later, the 
same objection was taken, in the view that the law of 1859 was unreasonably , 
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adverse to the proprietors of the N orth· Western Provinces. The demand, too, 
upon Goven1m.ent to reopen and examine the question as a whole is enforced 
again, not by isolated facts of a similar character from one part of this vast 
Province, but upon different and varying facts of a disturbing kind from every 
part of the Province. If theraiyats of the Eastern districts have learnt (mainly, 
I insist, by the exactions and oppressions pr~ctised upon them) the power they 
possessed in unions and combhlatiens to resist the encroachments of the land. 
lords and their agents, and have carried their opposition so far as to justify the 
plea of the zamindars that the refusal to pay the ordinary and regulated 
rents required the intervention of the legislature; if the agrarian disturbances 
in Bakirganj, Maimansingh, and notably in Pabna, disclosed the strained 
and hostile relations which existed between landlords - and tenants, calling for 
special police arrangements for the preservation of the peace, what are we to 
say to the gross abuses which prevailed throughout Orissa, where specially, by 
the exaction of illegal cesses, the raiyats are described as the most impoverished 
and oppressed tenantry in India? and what are we to say to the systematized 
ignoring and nullification of the law in BiMr, because the cultivators were 
ignorant of their rights, and were subjected to the universal jugglery with 
holdings in the jamabandi papers, thus leading to the continual shifting of 
the raiyats from their lands, to prevent the accrual of the right of occupancy? 
In that part of the country, too, the peculiar system of thikadari assignments, 
and the quasi.feudal compulsion of indigo cultivation, gave additional cause 
for fear, inasmucli as all official enquiries tended to show that the whole condi. 
tions of agricultural life in Bihar were precarious in the extreme, notwith. 
standing the existence of a large and industrious population, of a fertile soil and 
of many advantages of climate and position; so that, as the official report of 
the day said, 'the people who plough and sow, and who ought to reap, have 
not a reasonable assurance as to the fruits of their industry.' All these were 
indications of a kind demanding the interference of the Executive Government, 
and we :find through the whole of this period, which extended to some ten or 
twelve years, that successive Lieutenant.Governors of this Province, brought 
to deal with the excited state of the country which these revelations disclosed, 
attempted, each in his tum, to provide by legislation for a modification of the 
evils. There is little doubt that radical remedial measures would have been 
adopted at a much earlier period, if many disturbing circumstances in the 
country, and especially the famine in Bihar and other places, had not 
necessarily diverted immediate attention from the SUbject; and when at last, 
in Sir Ashley Eden's administration, recourse was had to legislation, and then 
mainly in relief of the zamindar for the speedier recovery of his rents, it was 
found that, in every different branch of this large and complicated subject, the 
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controversies were so great, and the differences of opinion were 80 wide, that 
nothing satisfactory could be effected without a thorough re-examination of 
the questions connected with ejectment, distraint, instalments and deposits of 
rent, transferability of tenure and the numerous incidents involved in sub
letting. It was thus clear that the matter of the entire revision of the existing 
Rent Code had to be faced. H&nce the Commissions in Bihar and, at a later 
period, in Bengal, and the amalgamation of the two proceedings with tb.e one 
report upon which the late Lieutenant·Governor based his proposals, and upon 
which the Government of Iniia. submitted their views to the Secretary of State. 
The outcome is the Bill which we are now called upon to consider. I am sure 
no one, even looking at the mass of correspondence and reports which these 
volumes contain, .can fail to see that it has been examined and discussed and 
reviewed, both officially and non-officially, with an industry, research and 
ability which few subjects have ever received even in this country •. Official in. 
vestiga,tions have throughout been assisted very much by the independent labours 
of the Famine Commission, and, if I may be allowed to express now my heart;)' 
general concurrence in the measure presented to us, it is in the conviction that, 
while the right of the occupancy raiyat is maint~ed on the prescription which 
the twelve years' rule ,of A.ct X of 1859 established, provision has been made to en
able the raiyat to maintain that right, to be certified exactly of the amount which 
he bas to pay for it, to resist illegal distraint, illegal cesses and illegal enhance
ments, not simply by the clearer declarations of the law, but by the power which 
the Bill confers to secure the survey of every estate and' the record of every 
right upon it. 

" I think we all agree that it would be impossible, on an occasion· like this, 
to enter upon any minute examination of the details of this measure. 

"It is a large, bold and comprehensive measure; but~thas yet to undergo, I 
am glad to know, the careful scrutiny of a Select Committee, and perhaps what 
is of more importance, before it reaches the Select Committee it has to pass 
the ordeal of a more thorough criticism at the hands, not only of the experienced . 
and able officers of Government, but of those who directly are interested in the 
land. and whom it will more immediately concern. If the general principles 
of the Bill be accepted, and the vote of to-day will affirm that point, I have no 
doubt, when the Select Committee begin to consider it in November next, and 
further, when the Select Committee have finished their labours, we shall :find the 
Bill changed and irp.proved very much in its diction, definitions and, possibly to 
BOme degree, in its principles, by the attention which a wide collective opinion 
will bring to bear upon its contents. I am not careful, therefore, to follow. the 
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example which some of the previous speakers in Council have set, of examining 
the precise details of its sections and chapters j and I will limit my observations to 
the two principal features which seem to me to mark, in an especial manner, this 
new legislation, namely, the resolution of tIle Government to give a clear and 
established prominence to the fixity of tenure, including, thereby, a limitation 
of rents, and the freedom of transfer, and, secop.dly, to secure that result, not by 
the declarations of the law alone, but by the power also of enforcing those 
declarations by executive action. Perhaps the principle of the position which 
the proposed Bill has now most prominently asseated is that the raiyat with the 
right of occupancy must hereafter be regarded as a co·partner in the land which 
he occupies and cultivates. To the extent of his holding, he is to enjoy powers 
and privileges which, whatever the past policy or practice in different parts of 
the country may have been, thezamindar will be bound to respect. The practi
cal enforcement and recognition of this position will depend, not only, as here
tofore, upon what the law declares (for experience has too clearly shown that is 
.insufficient), but upon the executive ascertainment and record of the fact. I 
can quite imagine that it may b~ difficult for tbe zamindar to accept this pro· 
posal without demur, for his claim has always heen 1;0 an absolute proprietor
ship, in which the right is put forward in one shape or another to do what he 
likes with his own. But, subject to.the conditions that we are dealing here 
with the raiyaf whom, in my jUdgement, the old Regulations of 1793 alone at. 
tempted to protect, who rejoiced then in the name of the kkudkdakt raiyat, and 
who was established 'as the resident raiyat with the right of occupancy in the 
Act of 1859, I believe myself that such a raiyat has as strong a claim to the help 
of the Government and of the law to maintain and secure him in- his position 
as long as he pays his rent, as the zamindar has to be maintained and secured 
in his estate as long as he pays his revenue. The contention of the Govern· 
ment here is, I think, unassailable. It is supported by the positive declaration 
of the Regulation of 1793 which affirmed the Permanent Settlement; it is 
proved by its survival through all the controversies and struggles of more than 
half a century, up to 1859, and this against the always increasing predominance 
of the zamindarf influence, and, I may truly add, pf the culpable negligence of the 
Government throughout that period: a~d it is established definitely, notwith. 
standing the strongest opposition from the zamindars all over the country, by 
the substantive declarations of Act X- of that year . 

.. It seems to me that it would be utterly unreasonable to attempt now to go 
behind the law of 1859. If, as your Lordship is aware, I have contended 
strenuously in the past discussions on the subject, that the legislators of 1859 
were justified, under all the circumstances of the case, in fixing the status of a 
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raiyat with a right of occupancy by the twelve years' prescription, and that it 
would be unreasonable and inequitable to extend the benefits and privileges of 
the right of occupancy to every miyat in the country, on the theory that Act X 
was a mistake, and that the intentions of Lord Cornwallis and his advisers 
included all miyats in their benevolent protection, I am equally urgent in .the 
present case that we cannot g"o back upon any discussion as to whether the 
occupancy right and such privileges as it carries with it must be limited, by the 
supposed intention of Lord Cornwallis and the Regulations of 1793, to the few 
khudkdskt kudiml miyats of tltat day, and those who can now establish them
selves as their direct descendants: our new point of departure must be the law 
of 1859. The despatch of the Government ·of India showed,that their aim was, 
in recognition of the constitutional claims of. the miyats, to provide that ' the 
great body of cultivators shall be restored to the position which they held under 
the ancient law and custom of the country,' and it is seen from the reply which 
the Secretary of State has given to that despatch that the object could be 
attained by the maintenance of the principle of the twelve years' rule, as support-. 
ing the distinction deeply rooted in the feelings and customs of the people, not 
only in Bengal, but in most parts of India, between the resident or permanent, 
and the non-resident or temporary, cultivator. In the justice and wisdom of this 
decision I most cordially concur j because, whether we look at the case from the 
position of the Government in 1793, or the position of Government in 1859, the 
rule laid down in the last-named year has always appeared to me a just and 
equitable adjustment of the question, though I am ready to admit that, in some 
respects, it must be regarded as a compromise. I suspect that our judgment is 
warped too frequently in this matter by the tendency of looking upon present 
circumstances from the stand point of a very remote and different period. It 
has been urged more than once in this debate, and it is beyond dispute, that the 
position of landlords and tenants was in 1793-94 altogether different from that 
of the present day. In Lord Cornwallis' time, there was more land than there 
were people to till it. The competition was among the landlords for tenants, and 
not among the tenants for land. Under such conditions, every cultivator was' 
welcome to clear the wastes. . He was welcome, further, to remain upon his 
holding as long as he pleased; and, so far from eviction and enhancement being 
in vogue, the rivalry between landlords was. to attract people to their zamindari 
by more favourable terms than were recognized under the pargana rates. As 
the Permanent Settlement receded, and the pressure of population upon the soil 
increased, this condition of things was very gradually reversed. The peace and 
order of British rule helped to promote the change. In. 'Bengal (the Lower 
ProvinCes), wars, and even violent disturbances, have for long ceased.' Pestilences 
and famines are yearly brought more under control, and the result has been an 

.i 
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enormous increase of the population. According to the compu tations of the last 
census, it may be said that during the last century the population of Bengal has 
increased three-fold. But all this wlille the actual area of the land has stood 
still, and the surplus population, dependent almost entirely upon agriculture 
for its livelihood, has been forced either to fall back on inferior soils, or to 
crowd each other within the old margin of ti,llage. Both these processes have 
taken. place, and both processes have led, by the operation of economic laws, to 
an increase of rent. As far as can be ascertained, the Government of the coun
try never took any practical steps to act up to its earlier reservations in favour 
of the cultivator. Indeed, such interference as it did exercise was in the direc
tion of the right of the landlord to enhance rents (Regulation Vof 1812), and by 
the sale laws of 184.1 and 1845 to declare his power of eviction of all but the 
settled resident cultivators. It was only when, some twenty-five years ago, the 
oppressions of the landlords threatened an agrarian revolution that the Govern
ment stepped in by a legislative enactment to arrest the natural increase of rent 
.in Bengal, and the result was the land law of 1859. 

"It is the fashion now-a-days to disparage the value of Act X of 1859; 
though, when it was passed, itwas recognized as the Magna Uharta of the 
raiyats. It is talked of now as a very inadequate instalment-of what was due 
to the peasantry; and its imperfections and defects are imputed to its limitation 
of the benefits of tbe right of occupancy to a particular class of tenants, while 
the zamindars have !lways condemned and opposed it as an infringement of the 
Permanent Settlement. _ Here again, it seems to me, We ignore the position and 
circumstances with which' the Government and the legislature had to deal when 
it undertook the rent legislation of that year. The fact is tha~, whereas nineiy 
years ago the State divested itself of most of its rights as landlords, and created a 

-proprietary body, and although it very carefully reserved to itself the power 
to take such measures as might seem expedient for the protection of the 
raiyats, no kind of attempt was made to act upon that reservation by a 
positive definition or declaration of the right till 1859. In that interval 
of sixty-six years, that is, between 1793 and 1859, while the proprietary body 
grew in strength and prospered in wealth, village communities perished, the 
, pargana rates' (by which the assessment of the resident cultivator's rent 
was limited) disappeared, and almost every vestige of the constitutional claims 
of the peasantry (if ever such existed beyond a small privileged class) was lost 
in the usurpations and encroachments of the landlords. In that interval, all 
that Government had ever done was to confirm and consolidate the position of 
the zamindars as absolute owners of the land. They had done so by their legis
lation and by their executive orders and arrangements. The zamlodars were 
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made every year more and more responsible for the peace and order of the dis. 
tricts in which their estates were situated. They had to supply provisions f<!,r 
the military expeditions and marches of troops passing through their pro. 
perties; they had to maintain at their own cost the rural constabulary required 
for the public tranquillity; they were chargeable at their own expense for the 
performance of many duties whic~, if they relieved the Government, enhap.ced 
the zamindar's influence and independence; and, while the zamindar's power 
grew and strengthened, the rights of the cultivators of the soil gradually dimi. 
nished, and almost disappeared. This is no exaggeration of the state of things 
upon which the rent law of 1859 supervened. Feudalism on the one side, 
serfdom on the other, was the problem Government had to deal with, and that 
in a case in which its most solemn pledges had been given for securing to the 
cultivators their rights and the enjoyment of the fruits of their industry. I 
cannot describe the position more effectively than in the words whicl;1. Sir 
William Muir used, when considering the ainendmentof the Iaw some six years 
later. . 

'There is', be wrote, 'a vel'y general consent that in tbe Native state of tbings, tbe 
resident raiyat, simply as sucb, is tbroughout tbe Contiuent of India possessed, as a rule, of a' 
right of bereditary occupancy at tbe customary rates of the vicinity. Tbis may easily be con • 

. ceived as the normal'condition of the cultivator, where tbere is DO proprietol'y l'ight, properly 
so call~; er wbere the zamfndar and village communities possess (as under Native rule) the 
proprietary rigbt only in their own fields, and the remainder have merelll the rigbt of manage. 
ment. But tbe question arises whether such a condition is compatible with tbe .ystem under 
which we bave reCO'gnized a propl'ieta,'y right in .the zamlndars over the entire area of their 
estotes, or have conferred it upon strangers. It is true that the proprietary right hos nowbere 

. been ereated without the stipulation that all other l'ights existing by the custom of the country 
shall be maintoined. Everywhere tbe subordinate rights in tbe soil have been strictly 
guaranteed. But it is conceivable that a right immediately accruing from the· simple occupa. 
tion of land,-when that land is claimed by !,O proprietor,-should not accrue, at least so 
simply lind easily, where a proprietary title in the land already vests in another. The chauge 
of circumstances would naturally requhe, at any rate, a longel' and stronger prescl'iption. 
From the proprietor's point of view, it has been nrged that no hereditary title can accrue at all 
by prescription s\lbsequent to the creation of his property. From the l'Biyat's point of view, 
it is nrged that tbe title of the r.sident c\lltivator is one of tbe s\lbordinate rights which the 
Government has bonnd itself to maintain, as before, inviolate. Every shade of opinion exists 
between tbese extreme views. . The doubt and difficulty surrounding the question has arisen 
from the natural endeavour of the British Government to combine the benefits of a full pro. 
prietary title with tbe maintenance .of the rigbts of aultivatori as customary throughout the 

country. 

'In the conrse of time this question was answered, but very indefinitely, by enactments 
recognizing the privilege or hereditary occupancy, as created, no longer by simple residence, 
but by residence of 10"9 duration. Long residence was held to confer the old hereditary rigbt 
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of the country. _ But no attempt was made till the passing of Act X of 1859 to define by law 
what precise length of residence was requisite for t~e purpose. 

'The first draft of that Act contained a provision which constituted three years as the 
• 'ReBident miyata cDltivating term of prescription -for a l ... ident l'aiyat.* The section was 

~';:J:,,:a~~~D\:' t:~fg~~~f criticised on the one hand as too narrow, because confining the 
occupaDCY in BDCh land Dntil rout privilege to 'resident' "iyats; on the other as too wide, because 
:~:II .. U::-'~:~ :;~ri~ !~·~h::: not requiring a longer period to establish the prescriptive right. 
i::"~m~~::,~g:h 6;~::~~ ~~H A general consent of opinion wns found to prevail, both in the 

North-Western Provinces nnd Bengal, that twelve years would be 
a more appropriate term; and that was, accordingly, adopted in section 6 absolutely and with
out reference to residence.' 

"Now this twelve years' prescription was no arbitrarily selected period. It 
was originally proposed that a three years' rule should be made as the term. of 
pres<lription for a re8ident raiyat. It is observable that-the search was always 
for that which would most fairly and accurately describe the resident raiyat, be
cause it was to the resident raiyat, and to him alone, that any ancient privi
leges and rights appertained. But the enquiries of the time most clearly 
established that a twelve years' prescription would more appropriately define the 
class to whom the benefits should be declared by the law. I think, therefore, 
myself we should have committed a great error if we had given up this rule of 
twelve years: It has now .been in force for nearly a quarter of a century, and is 
generally understo(jd and accepted, and we cannot lightly ignore what I believe 
to be the long recognised custom of the country, sanctioned by the policy and 
laws of the Government. 

"Frequently we have heard in the course of this discussion that the zamindsr 
considers it a great grievance that facilities should be afforded for the accrual 
of the right. Now, I have never been able to understand on what motive, except 
that of an immediate temporary gain, the zamindars have insisted on any right 
of unlimited enhancement, or of the prevention of the growth of the right of 
occupancy. Certainly, it is a very short-sighted policy, and whenever it has been 
practiced by the high-handedness of the zamindar, it has found 'its retribution 
in a hostile tenantry, in combinations and leagues to repudiate rents altogether, 
and, when times of scarcity or famine come, in the utter ruin and desolation of 
the peasantry, on whose exertions depend the effective cultivation of the soil and 
the payment of the rent to which the zamfndar looks for his income. Let me 
read to you the description of a peasantry whose right.'! in these directions have 
been respected. We had to make enquiries the other day into the question of 
the preparation of the table of rates, and through the courtesy of the Maharaja 
of Dumraon, one of the areas selected was a portion of his property in the 
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ShaMbad District. Regarding this, the Collector of the District, Mr. Nolan, 
wrote as follows :-

'The peculiarity of the selected tract is; that it is cultivated by raiyats of whom a con_ 
siderable' proportion have these guzfJ.tluo rights, while nearly all have occupancy rights, and 
that the same leniency of the landlord which permitted snch privileges to grow up and continue 
has prevented him from generally enhancing rents on other lands. It is not, therefore, a good. 
example of the general condition of th: district, and I objected to its selection for. these 
enquiries, on the ground that it was not typical, and that there was no prevailing rate. But, 
if in these respects it affords less information than could be wished, its condition is worthy of 
the attention of the framers of the Bill on other grounds. It is the ohject of some of the 
framers ot the present Bill to secure for the r&iyats of Bengal, as a body, rights of occupancy at 
moderate rents, which, they contend, would insure snperior cultivation through the improve
ments to be expected from those who enjoy security of title, a certain prosperity in ordinary 
times, with the credit necessary to enahle cnltivators to tide over periods of famine, without 
becoming a bnrden on the taxes, and which would also, it is urged, tend to give to the tenants 
the independence and manliness of character generally found among peasant proprietors. On 
the other hand, there are many who believe that low rents and security end in sloth, ths·sale 
of the land to specuhtors, and in the end to sub-letting at a rack-rent. It would be most· 
important to ascertain whether, in the selected tract, the conditions which it is proposed to 
create elsewhere have led to the results anticipated hy the one school or the other. 

, I think that there can he no douht on snch a question. Sub-letting is not unknown in 
Bhojpur, and some of the cultivators are in debt; hut these are exceptional cases. The 
general ~le is that the r&iyats cultivate their own lands with their own small capital, and, 
where they sell their holdings, it is to others of tl,eir own class. T~ir industry is marked 
and has resulted in the clearing of the jungle with which much of the land was cove,red fifty 
years ago, and the creation of a cultivated area as well planted with fruit trees, as well irrigated 
from wells, and as well fenced, as any I have seen in India. No one can encamp for a day in 
the tract without heing struck with its exceptional prosperity, which contrasts strongly with 
the backward stats of three parts of the district in which rents are high and occupancy rights 
unknown. The credit of the cultivators is so good that, as you informed me, they gellerally 
borrow at the rate of twelve per ce~t., that is, on as good terms as their landlord. There would, 
therefore, be no anxiety whatever as to their surviving without assistance a period of ordinary 
famine. As to their character, the ohjection I generally hear to it is that it is 100 manly and' 

. independent. The Bhojpur wrestlers have a name throughout the country, and every maD. 
carries the large Bhojpu~ l#"i, which he can use with gre .. t skill. They are equally ready to 
defend themselves in law Courts with which the complication of rights inseparable from any 
system where the majority possess interest in land has rendel'ed them famili .. ,. I have always 
found them open, communicative, ready to deal or to serve, and their honesty is proved hy the 
low rate of interest demanded from them; hut they have another side of their cbaracterfor 
anyone who attempte to oppress thein. . 

'lthink that these fac.ts should he hrought to the notice of Government as having a 
certain hearing on the general policy of the Bill. In the are .. to which your enquiries .... e 
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confined, it would, I submit, appear tbat rights of occupancy at easy rents have been followed 
by comparative industry and prosperity, and with their usual eliects in the moral character of 
those who enjoy them. 

'With regard to your remark that the low rents may be due to mismanagement, I may 
say that it has been the misfortune of the Indian raiyats that so many have considered the 
rais~lg of rents a proof of business ability. In this instance, the raiyats have not, as in molit 
estates, been transferred from one purchaser at an aucti~n sale to another, until they fell into the 
hands .of some speculator in land who could enhance the old rents to excess. They remain under 
the Dumraon family, who have owneil the land for centuries. That such a' family, wealthy 
even with existing rents, should have allowed them to remain at a rate consistent with the 
happiness and prosperity of the dependents, I consider a proof of excellent management, and 
presume it was under such an impression that Government conferred titles on the late Maharaja 
and the present manager. I think the Raja must be better oli, surrounded by contented and 
Joyal peasantry, than he would be if his family increased their income at the expense of 
alienating the feelings of their tenantry, as others have done. I do not say this as imputing 
an opposite view to you, but because I think it of real importance that, in any public correspon. 
dence, conduct which contributes to the happiness of the country should be recognized. The 

• opinion of the older families, as to whether they should respect their own good traditions in this 
respect, may be represented as wavering under the influence of the example of the new auction 
purchasers, and an impression that Government regarded their leniency as weakness and 
mismanagement would have a bad aliect.' 

"I cannot help thinking that t4ere is a great deal in this rather long extract 
which I have read from a district report, which is pregnant with facts which the 
zamindars of the cquntry would be wise to lay to heart. If they do so, we may 
realize the hope of a successful adoption and practical application of a measure 
which, in its primary object of securing fixity of tenure on reasonable and 
equitable rents, will give to the country a contented, peaceable and thriving 
agricultural community. 

"Now, my Lord, to come to my second point. I am free to confess that, in 
my belief, the enactment of even such a liberal measure as that now before 
your Lordship's Council will not produce these desirable results, if unsupple
mented by executive action of a kind to which I think hardly sufficient atten.
tion 'has been paid in the course of this debate. I am very glad to find from 
Mr. Evan.s' remarks that he is qui~ in accord with me on this matter. If there 
be any who think that the rights of the many millions of people who subsist on 
the soil of Bengal can be defined and secured by the enunciation of inflexible 
rules of law; if there be any who, heedl~ss of the lessons of the past, trust for 
the welfare of the community to the resolutions of this Council alone, I cer· 
tainly am not of them. Rather, I am among those who believe that, in such a 
momentous undertaking as this Council is now concerned with, the battle is 
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but half won when the legislators' work has been successfully accomplished. 
He only reaps the full fruits of victory who pushes his advantage; and, unhap
pily, the history of this Council is not free from cases, where legislative successes 
not followed up by executive action have resulted in administrative failure. 
By the Bill now before us, the declaration of liberal principles in dealing with 
rent, and the recognition of tenant-right, have been carried, if I do not say too 
far, certainly as far as the circumstances of the case demand; but I have no 
hesitation in asserting that, if the Government of Bengal were to rest sa€isfied 
with the sanction which the Bill, when passed into law, will confer on these 
principles, this controversy would in a very few years be re-opened afresh, with 
far slighter chances of a peaceable solution than now exist. We cannot alter 
the state of the country, nor amend the abuses of generations, by a stroke of 
the pen. The utmost that this Council can do is, by wise legislation, to create 
a tendency towards improvement, which, if followed up by well direoted and 
persistent executive action; may, in course of time, lead to better things. This 
Bill undoubtedly possesses potentialities for good. But so did Act X of 
1859 in the opinion of all the able men who assisted at its enactment. If this· 
Bill, a quarter of a century hence, is not to be exposed to the animadversions 
levelled to-day at A.ct X, then the Govemment of Bengal must adopt active 
measures to enforce its previsions. It must, by a detailed record of rights and 
liabilities of all interested in the land, provide against the continuance and re
newal of abuses which now weigh on the springs of industry and check the 
prosperity of this Province. Such a record-of-rights is no. new panacea for the 
agrarian difficulties by which we are now surrounded, neither is it an untried ex
periment. In his Minute of the 8th December, 1789, sir John Shore recom. 
mended such a procedure to Lord Comwallis, who, though acting, as all know, 
from the most benevolent motives, unfortunately rejected the counsels of his 
sagacious adviser. That Lord Cornwallis's rejection of Sir John Shore's 
advice was unfortunate most men now admit; for, wherever circumstances have 
since permitted of the enforcement of the principles then advocated by Sir John 
Shore, whether in permanently or temporarily settled estates, such enforcement. 
has been followed by complete success. Wherever it has been ignored, difficul. 
ties and troubles have been the consequence. I find some apposite illustrations 
of these circumstances in the papers now before the Council. For instanoe, in a 
letter from the Collector of Ghazipur, dated 15th December, 1881 (written in 
answer to some enquiries originated I:!y the Revenue and A.grioultural Depart
ment of the Government of India), the following important passage oocurs:-

, We have had a record-of-rights (in the Ghazipur district) for the last forty yp.ar., which, 
though prepared with extreme hasts, has been throughout that period the touchstone of all 
rights. So far &I tenant-right is concerned it i. incontrovertible, for there is nothing to p.o-
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duce to contradict it. Both zamlndars and tenants appeal to it on aU occasrons as to the ulti. 
mate criterion of the rights. With regard to village boundaries, the details of the pIau then 
adopted left an opening for a good deal of vexatious litigation, which is not quite yet extinct. 
As to proprietary right, the record is not very full, although it was in this direction that the 
greater number of contests arose during its preparation. On the other hand, the said record, 
prepared by Messrs. C. Raikes and W. Vynyard in 1840-41, has been tile lawatiOlJ of elte 
tenants' rights, especially of those who claim to hold at fixed rates.' 

,. 
I'That, my Lord, is evidence of undoubted authenticity. Comparing the 

state of affairs in Ghazipur, a permanently-settled district, as described by that 
evidence, with the state of affairs in the adjoining district of Saran, as de
scribed in the rent papers, the difference at once challenges our attention, and pro
claims the efficacy of the procedure which can compass such admirable results. 

" Nor is the testimony of facts wanting in Bengal itself to the same effect: 

'Had a work of the sort', says Sir Henry Ricketts, referring to the settlement of Katsk, 
i never been accomplished, there might be misgivings and hesitation before commencing such an 

• undertsking. But such a work has been accomplished, and the success has been greater thau waa 
expected, even by those who expected most. Previously to the settlement of Katsk, the 
Province deteriorated each year, the people were discontented and emharrassments and difficul
ties increasec1. Since the settlement, the Province has flonrished, the inhabitants have been 
among the most peaceful and well disposed of our subjects l there has heen less agitation than 
in any other part of the Empire. Let B.engal be treated in precisely the same manner, and 
there is no reason why there should not be the same result! 

The passage I have now quo~d was written twenty years ago; and it was 
- written by a gentleman, one of the ablest revenue-officers in the country, who 

was the author of the settlement and who had a parental fondness for his work. 
But there was the fatal fault in Katak, that no proper provision was made for 
the maintenance of the. record, and the result was whilt we find described 
in the 9th paragraph of the Government of Indias' despatch of the 21st March, 
1881, namely, the loss of all the advantages by the utter failure to keep up the 
records in order and accuracy. 

"If it be, as it ought to be, an admitted principle of revenue adminis
tration in India, that the rightB of the several classes interested in the soil 
shall be expressly declared and recorded by some method or other, in docu
ments accessible to all, then it must be confessed that the revenue administra
tion of this Presidency is defective. Settlement proceedings, involving records
of-rights, secure in many portions of India that essential condition of agricul
tural prosperity, but there is no sucb assurance in Bengal. Having rejected 
the wise counsels of Sir John Shore, to which I have already alluded, the 
framers of the Permanent Settlement sought to secure the objects at which he 
aimed-objects recognized by them, as well as by him, to be of the utmost im-
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porlance-by inculcating the necessity of all interchange of lease and counter
part between zamindar and raiyat. How far they were successful, even when 
an interchange was effected, th .. case' from' real life ' cited by my hon'ble 
Mend Mr. llbert, when introducing this Bill, will satisfy the Council; and I 
am afraid what he has brought forward is only illustrative of what takes place 
in m'1ny portions of this Province. This is how the case stands--I quote from 
the report of a respectable pleadoc, himself a zamindar, which the Council will 
find among the Bih8.r papers :- • 

'The law entitles tbe Bih .. , .. raiyat to a patta and receipts, yet' he sdldom, if ever, gets 
any. The law declares tbe exaction of "hwah, as illegal, yet bow numerous and heavy al'e the 
"hl&tJIJ. that we zamindars exact from him.' 

"My hon'ble friend Major Baring gives,us a. very instructive list of the 
irregular cesses levied in Bengal. The quotation proceeds--

, His hereditary tenures are altogether exempted by law from liability to enhancement 
yet how, at each stage in the transfer of the zamlndarf, and how easily, when be sets up his 

,bead against ns, we, withont regard to law and justice, add something to it every year. The • 
law protects him against ejectment, yet how often without any (effective) opposition from bim, 
or without resorting to law aud procedure, we turn him out of his lIud hi. father's land. It 
is illegal aud a criminal offence to extort rent from him by duress, yet our gumaaAea. (a"aellts) 
aDd lurabil, (runners) sit .at the door of his house preventing egress and· ingress, and deprive 
him of the use of the village well (tbe writer might bave added of every other convenience of 
life) nntil he pays off our rent. How frequently, for the same purpose, ,we bring him to our 
Kachahn and detain him there against his will till he satisfies our dem';~ds.' 

"Such, from the lips of a Native zamindar, appears to be a faithful accoun,t 
of what happens in many portions of Biliar, where no written contracts ard 
exchanged; and, if Bengal claims exemption from such an indictment, I would 
point toa rpgister of petitions from raiyats to Government (a copy of which 
I hold in my hand), showing that every form of complaint of oppression and 
illegalities has been represented to Government from every part of the country. 

" I might, with extracts of a similar character, detain this Council for 
many hours longer, but each later fact would be in substance but a repeti
tion of each earlier one, and all would point to the same conclusion, namely, 
that no matter how excellent and liberal the rights provided for by a law may 
be for such a. population as we have to take count of, it cannot be doubted 
that, until a. record-of-rights shall have been completed, the peasan.try will, to 
use Sir John IStrachey's words,,' remain the victim of chicanery and oppression, 
and that our Courts will be systematically made use of for the perpetration of 
injustice.' 'We shall probably,' says Sir George Campbell in 1873, 'have the 
whole of the real question in our hands, if we make an attempt to settle any 

j 
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Clonsiderable part of it; and we shall scarcely be able to stop till we have made a 
settlement of Bengal, adjusted and recorded all rights and all incidents of 
tenure, and created a machinery for perpetuating and continuing the record-of. 
rights and keeping accounts by public officers under a system Buch as the 
framers of the Permanent Settlement designed, but their successors wholly 
abandoned,-a very long, difficult and expensive, bu~ a necessary, process it 
will be.' Long it undoubtedly will, and expansive it may, be, though not so 
expensive as some may think. But the duration and the cost will be as 
nothing compared with the manifold blessings such a measure would confer on 
this Province. It will be. a permanent possession, restoring peace and preserving 
peace; for, thenceforward, all will know that nothing can be gained by disagree
ment. Your Lordship will, therefore, understand what high value I place on 
those provisions of the Bill which provide for a field survey, a settlement of 
rents and record-of-rights, and, how anxious I am that those provisions should 
be hedged round with no needless limitations. 

"So far, my Lord, I have dealt with the main points of principle to which 
in my opinion especial attention is necessary. I have not attempted ~ enter 
upon any discussion of the details of the Bill. In my judgment, the Sel!lCt 
Committee must do that after the full consideration the measure will receive 
during the next few months. But I cannot help saying that, as at present 
advised, I am unable to accept the provisions of chapter VIII of the Bill, 
which bears upon the question of compensation for improvements and for 
disturbance. I think, too, though I myself have suggested a twenty per cent. 
limitation, that it may be impossible to enforce a uniform limitation of that 
kind in all parts of the Province, and the proposal, I unierstand, is only 
suggested tentatively, and will come up for the full deliberation of those 
who will have to consider the Bill in Select Committee. So also With the 
chapter dealing with th~ procedure for the realization of rents; it. requires in 
my opinion very much more examination than it has yet received. In 
India, it is said, as in Ireland, it has been too much -the custom to as· 
sume that the landholder is exclusively to blame for the existing state of 
things as regards the generally unsatisfactory condition of the agricultural 
districts; but, while the wrongs of t.he raiyats are freely discussed, the case of the 
landlord is hardly ever thought of; and yet there is a zamindari side to the 
question, which it is impossible to ignore. I know that the landlords of these 
Provinces have been very often to blame; many of them deal harshly with their 
te-nants, and but few have done much to improve their estates. From all; 
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however, that has come Gut in the published papers, it is certain that remedial 
measures in the jn.terests of the ten!l.nts must be accompanied by some provi. 
sions to secure the i~terest of landlords as well. The existing system of coer. 
cive processes, and the agency through whom they are served, requires thorough 
reform. The execution of decrees for instance, which is a. most important 
Pyt of the process for re~lizing the de.mand, is inefficiently directed. The 
wh')le of this branch of the subje!t is of extrema imporro.nce, both from the 
zaminda.r's and the Government point of view. Tlle Government is the posses. 
sor of large estates of its own, whioh it m,uges thrortgh its own offioers, and 
any means to facilitate the colleotion of rent will be of great advantage. But 
the importance of the matter goes further, and. it is one whioh has an espeoial 
interest for the Financial Me;nber, that the Goverllmant depends for its 
revenue upon the punotual payment of the rent to the zamindar. If we 
cannot give faoilities for the realiz!1tion of one, we inour some risk of losing 
the other. 

"It remains to me, my Lord, to refer to one other point, and that is the.. 
statements whioh my hon'ble friend Mr. Kristoda.9 Pal made yesferd~ in • 
rejerence to the kabuliyat to which the Hon'ble Mr. Ilbert took exoep!" 
tion in his opening spoech. I und~rstooa my hon'ble friend to say that 
the kabUliyat whioh fell uuder censure was simply a reproduotion of the 
form of kabuliyat which the- Government used on its own. estates, and 
that, at any rate, any censure w hioh might be passed on the 'zamindar 
must fall in the same mea9ure on the shoulders of the Govel'nment and its offi. 
cers. I am not here to defend the Government, as an immaculate body winoh 
is above suspioion; muoh less to defend all the mistakes of my predecessors. 
But I really do not think, when we oome to examine the matter, that my'hon'. 
ble friend has in this instance made' out any oase for oondemnation of Govern. 
ment. I may say that, before this subject was referred to in this Counoil, I had 
heard something about it from an anonymous petithn whioh I received on the 
subjeot. As a rule I do not deal with anonymous petitions, except to throw them 
into the waste-paper basket; but the statementB made on this ocoasion were sd 
very definite with reference to the alleged malpractioes of an offioer of Govern. 
ment in his dealings with his raiyats, that I thought it my duty to ask the Col. 
lector of the Twenty.four Parganas whether there was any truth in the charge 
whioh the anonymous·writer had brought to notioe, namely, that a Oliminal in-
formation had been laid against the agent of the zamfndar on a charge of oheat. 
ing, and that several oases were pending in the Courts regarding these partioular 
kabUliyats. The reply whioh I got from the Collector was that the statementS 
were quite true, and that the raiyats ha<\ a strong case. It was alleged that the 
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kabuliyat given to the raiyats was entirely different from the arrangement which 
had been made between the parties pending the exchange of agreements; that 
this charge had been tried and had fallen through; but, as the writer of the 
anonymous petition said, not from entire disproof of the correctness of the 
charge of cheating, but from want of sufficient proof for a conviction. 

"Now, as regards the Hon'ble Mr. Kristodas Pal's statement in respect to 
the condemned kab6.liyats, that they differ in

D 
a small degree only from similar 

documents issued by the Government, I have taken some pains to ascertain what 
the facts were. The fa~ts are these: Sir R. Temple having wished to encourage 
the exchange of pattas and kabuliyats, and to facilitate the general registration 
of such documents, caused a form of paWl. to be prepared which would contain 
all the ordinary stipulations in such cases, together with those of an exceptional 
nature. A printed form, general in its application, it was thought, would save 
all parties a great deal of trouble, and would secure other advantages. Tile 
form was not put forward as a perfect form, which the Government, if it could 

• have its way, would have always enforced. Tile object was chiefly to facilitate 
registration, and as such a form must provide for a diversity of customs in 
various districts, it consequently embraced some provisions which were contra
dictory; and when his hon'ble friend quoted the eleventh provision in the form-as 
being discreditable to the Govemment, he ought in fairness to have stated that 
an alternative provision was before his eyes. The Government was only anxi
ous that whatever provisions were adopted should be expressed in the document, 
so as to induce a freer recourse to registration. I have before me a translation 
of the form of kabUliyat which the Government issued, and all I can say is that 
if anything can be different from the form of kabUliyat which my hon'ble 
friend Mr. Ilbert read out, it is this document. To make this clear to the 
Council I will read out this translation :-

To the noble (landlord's name). 

I (tenants name) son of 
. the following kabUliyat:-

, KabuUYIJI. 

inhabitant of village 

In the district subdivision thana 

• execute 

within the confines of yonr honour's estate situated in the village I acknowledge 
to hold a plot of land measuring big!! ... in extent as specified below, and to be respon
sible for the payment of an IJnnval rent of rupees in the instAlments specified 
below. For the privilege of cultivating (this land) during the period specified below I, of 
my own free will, execute this kabUliyat and agree to perform the nudermentioned stipulations 
except those that have been excepted. To this I shall not objed. Ie I do, my objection .hall 
not be admitted. 

Duration (or term) of kabdliyat. 
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(Jondition, • 

(1) I will pay each month interest on arrears at the rate of 

(2) I will maintain the boundaries. 

(S) I shall enjoy the produce of the trees. 

(4) I will not fell trees without per':'ission. 

per cent. 

(5) I will not alter the (character of the) land by excavation or otherwise. 
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(6) The landlord shall be at liberty to measure and charge rent at current rates for exce •• 
lands. 

(7) Should the measurement show that I hold less land (than specified in this kabUliyat) 
I shall be entitled to abatement of rent. 

(8) The landlord shall not be at liberty to measure dnring the currency of the lease. 

(9) I shall not dispose of or mortgage my jote. 

(10)· The jote, on my decease, shall descend to my heirs. 

·(11) On my deatb, the landlord shall dispose of the jote or make any other arrangement 
he pleases.' 

"It will be observed that Nos. 6 and 8, and Nos. 10 and 11, are mutually 
contradictory . 

"It will be observed, further, that the rate of interest is left to be :6.lled up 
as might be agreed in ~h case; that all payments are to be annual; and that it 
.is only from month to month that interest on arrears is stipulated for. I under
stood from my hon'ble friend that in the Government form of patta. the 
Government declined to entertain applications for remission on the ground of 
diluvion.. The seventh clause of the Government kabUliyat expressly contains a 
stipulation for abatement of rent where measurement shows a diminution in the 
area of the land held, and the tenth is in direct contradiction to the contents of 
my hon'ble friend's kabUliyat. But I have to go further. This is the form 
of kabUliyat which Sir Richard Temple introduced in 1876, with the view of 
securing wider registration; but the success of the measllfe was not very great, 
and I understand that, in 1878, this form of kabUliyat was entirely abandoned. 
The form of kabUliyat for rights in Government and wards' estates which was 
adopted in 1876 remained in force for two years. It was superseded in 
1878 by two forms which were then sanctioned by the Board of Revenue; 
these forms are quite unexceptionable and are in force now. Theycorrespondin 
no sense with the document adduced in the case which has given rise to this 

I 
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discussion, and if anyone wishes to study them, or better, if any zamf.ndar 
wishes to see what a model form of kabuliyat should be, he will find ittecorded 
under Nos. 23 and 24 at page -59 of the Board of Revenue's manual. It is 
impossible for anything to differ more widely from the indefensible document 
which was brought forward yesterday; and I may add that within the last few 
weeks we have issued, through the Board of ftevenue, strict orders showing that 
the' right of occupancy is to be strongly protected, and, with the permission of 
the Council, I will read the circular. It runs thus:-

'I am to remind you that it is no longer open to a manager or to local officers to discuss 
the policy of allowing raiyats to acquire a right of occupancy in their holdings. The policy 
has been fully adopted by the legislature and the Government that it is good that raiyats should 
have the right of occupancy. If the raiyats of the estate do not understand the right of 
occupancy used in its legal sense, the sooner they cause it to be explained to them the better. 
The Board expect that the officers engaged in the present settlement proceedings will take the 
opportunity to dispel their ignorance of legal rights, and they desire that you will take care 
t hat no misunderstanding on this subject is allowed to exist among managers of estates in 
your division. It should be made a distinct instruction to them that there is to be DO attempt 
to discourage the growth of legal occupancy rights; and that, when they have accrued, they 
must be fully recognised in all zamindlin papers.' 

"The only other question I have to refer to is the question to which my 
bon'ble friend Mr. Kristodas Pal has referred as to the management of Govern
ment estates. Here I cannot appear as the defender of all that has been done 
in the past. I believe myself that there is a great deal in our khas maMl admin
istration which is capable of improvement, and, therefore, I have interested 
myself in the subject and have called for a special report from the Board of 
Revenue on the subject. Indeed, in the case of one large Government estate, 
to the charge of which I have recently appointed a Covenanted Civilian, 
I am trying, by way of experiment, to learn whether we cannot introduce 
a better system of management, by spending more money in the opening 
out of more roads in the backward parts of the estate, and by inducingimmi
gration to promote the extension of cultivation. The subject has received 
my personal and careful attention. But my friend went on to say that the 
khas management of Gove=ent mabals in Tipperah and Chittagong and 
Mednipur was so bad as to create a scandal. I am not aware of the particular 
cases he referred to in Tipperah and Chilltagong; but if he will bring them to 
my notice afterwards, I shall investigate the matter. I am however acquainted 
with the circumstances of the cases which occurred in Mednipur. They referto 
two temporarily settled estates in which the last settlement was made about forty 
years ago. After regular settlement proceedings, the rents were enhanced in 
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these two estates to the extent of :fifty per cent., and the raiyats objected. 
This happened three or four yearS ago. Some peeple have taken exception 
to the settlement as exorbitant and unjust. to the tenants. But, having regard 
to the long interval since the last settlement, .and to the enormous rise in 
the value of produce in that period, the revenue authorities maintain that 
the new demand is not unreasonable. The raiyats, however,would not 
pay at the enhanced rate and, thereupon, the Government prpceeded in the 
matter constitutionally and according to law, and not as has been done by 
some zamindars without any reference to law. The Government sued the 
raiyats in the Munsif's Court and obtained decrees: appeals were made to the 
Subordinate Judge's Court and were dismissed. The raiyats again went up 
from that decision on special appeal to the High Court, and the order of the 
Lower Courts was again confirmed. So far it may be assumed that the action 
of the Government had justice and moderation on its side. I understand that 
the raiyats in these two Parganas spent a lakh of rupees in contesting what 
seemed a moderate enhancement; and it may be thought that, after the decision 
of the High Court was given against them, they would have submitted. But. 
that was not the case. We have had to send a special officer to ascertain the 
circumstances .under which the raiyats refuse to pay the rent which is now 
legally demandable from them, and the matter is still under enquiry. In the 
meantime, to show the leniency with which these raiyats have been treated by 
the Government, I may mention that one and a half years' rent of the whole 
body of the raiyats has been remitted; but not satisfied with this concession, 
they claimed the remission of three years' rent. So far from a case being made 
out, of oppression and hardship or abuse of the law, I most positively affirm 
that our revenue-officers have acted here, not only in strict scco:r;dance with 
the law, but with moderation and indulgence.. But the result remains that, -
even after the enhancement, the rents of these estates were under the prevail
ing rates of rent paid by neighbouring raiyats. And as regards the recnsancy 
of the raiyats, it is only another argument in favour of giving the Government,
as well as the zamindar, some assistance in realizing the rates of rent which 
the Courts have finally decreed." 

The Hon'ble SIR STEUART BAYLEY said :-" My Lord,·in replying to the 
objections which have been offered to this Bill in its present stage, I may as well 
begin by saying that it·is my intention only to reply at present to objections offered 
on the ground of the principles of the Bill, not to points of detail. In the first 
place, time would not permit, on such along and elaborate Bill, of my entering 
into criticism of its details; but, more than that, I wish it to be distinctly under
Itood that, on many points of detail, the provisiolU! of .the Bill are only put 
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forward tentatively, in order to elicit criticism, and that we are quite prepared 
to reconsider and amend them in Committee, on sufficient cause being shown. 
I may, moreover, say that I came here unprepared to throw a doubt on the 
:b:i.telligence of my audience, by again examining the necessity of the introduc
tion of some such Bill as the present one. I fully endorse every word my 
hon'lile friend Mr. IlberL said on this score in his opening speech, and if there 
is anyone still unpersuaded of the necessity on legislation by the arguments he 
has used, neither would he be persuaded though one rose from the dead. 
Certairily nothing that I can say would convince him. Yet we are told that in 
Bihar neither landlords nor raiyats want legislation; that in Bengal landlords do 
indeed want it, but not for these objects; that landlords and raiyats are on 
most friendly terms; that there is no rack-renting, no eviction, no enhancement; 
thli.t the zanrlndars have peopled the jungles, dug tanks once upon a time and 
had made roads; that they subscribe largely to education, to dispensaries and to 
other charitable objects; that the Bihar zamindars gave land free for road 
making, and behaved well to their riayats in the famine, for which they receiv
ed the imlogium of Sir R. Temple. 'Well, though some of these facts require 
considerable modification, I am not going to traverse this description of the 
typical zamndar. I have to oppose their interests in the interests of a more 
~elpless class; but this line of policy can be justified without vilifying the zamfn. 
dars. I have no . doubt they merited' Sir Richard Temple's somewhat generous 
compliments as much as I did myself, or as a good ~any other officers of 
Government did. I ,have no doubt that asa class they are just what their 
environments make them, and there are many good ones among them. I know 
that their liberality and usefulness are great, but while I am far from saying they . 
make a bad use of the money they collect from the raiyats, I do wish that the 
sums thus extracted should be regulated by law and not left to the arbitrary 
discretion of the zamfndar. No, if the zamindar is as considerate and merciful 
as he is said to be by my honourable friend, then this Bill can have, no terrors 
for him. The law is a terror to evil.doers, not to them that do well. H they 
neither enhance the rents of their tenants exorbitantly, nor threaten them with 
eviction in case of their refusal, the prohibition against such. practices cannot 
affect them; but, unfortunately, all landlords are not of this type, and, certainly, 
all landlords' agents are not so, and I shall, in the course of my speech, I' fear, 
bring ample evidence that there are landlords who reqnjre to be restrained. As 
I have said, I am not going'over the ground which has been already fullyoc
cupied in Mr. libert's speech, as to the demand which the landlords themselves 
made for legislation. I need orily refer on this point to the memorandum 
published as Appendix I to the Bengal Government Report. But to show that 
the state of things is not quite as Arcadian as has been described, Mr. Thompson 
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has told us th3t lIe has a list of no less than 8) petitions addressed by raiyats 
to the Government of Bengal in the mst three years, complaining of acts of 
oppression on the part of zamindars. Most of these petitions are complaints 
of undue enhancement of rents; others of the exaction of illegal abwabs; others 
of measurement by an illegal standard; others of dispossession of occupancy
rights. We have been told that there are no evictions in Bengal. Though 
eviction through the Courts ~ not frequent and, consequently, statistics 
are not forthcoming, our police registers tell a very different tale. In one 
district, a Magistrate (Mr. Edgar) tells me he compiled from these regis
ters a list of no less than 500 such complaints in two years, and the complaints 
to the Bengal Governmpnt of dispossession of occupancy-rights mean the same 
thing. Eviction in itself is of little value. It is of value as a weapon for 
enforcing enhancement. I also have a list of appliootions for the quartering 
of additional police during the 93me period, on account of disputes between 
landlord and tenant. They amount to 16. These applications were all made 
by the Magistrates; they oome from Bakirganj, Jessore, Kalna, Faridpur,. 
Mednlpur, Maimansingh, N oakMli, N Ij.da, Pabna. RajsMhl, Tipperah, and 
Orissa; they cover a force of 410 constables, besides officers, all applied for ~or 
the purpose of keeping the peace between zamindars-and in zamindars I must 
include the Government itself-and their raiyats. It will be noticed that none of 
these come from BiMr, not, I fear, because there is less oppression in Bihar than 
in Eastern Bengal,-in fact we know the case is the very reverse of thie,-but 
because the oppression has been so effectual that the nliyats are incapa
ble of resisting, and there is no fear tbere of disturbance. In one part of the 
country, we have disputes requiring an armed force to prevent their culminating 

. in distUrbances; in another, we have a peasantry too helpless to resist oppres
sion, and in both, I say, there is urgent demand for legislation which shall enable 
such a state of things to cease. 

"The two main objects of the Bill are described to be, in the words of 
Mr. Ilbert,-

'(1) to give reasonllbl. security to the tenant in the occnpation and enjoyment of biB 
land; and 

(2) to give reasonable facilities to the landlord for the settlement and recovery of his 
rent.' 

.. The objectiQns taken in regard to the manner in which the first of these· 
two objects is dealt with in the Bill group themselves naturally round-

(1) the extension of the right of occupancy; 

(2) the limitations to enhancement; 
• 
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(3) the transferability of the raiyati tenures; 

(4) the overriding of contract. 

" 'fhe objections taken to the extension of the right of occupancy are, 
mainly, that this extension goel! beyond wh~t was the customary right at the 
tim.e of the Permanent Settlement; that it certainly goes beyond what Act X 
of 1859 defined to be the right; that it will, taken in connexion with tIle power 
to transfer, do no good to the cultivating classes, while it will do unwarrantable 
injury to the' zamindar. 1 am not going at any length into the question of tbe 
positioIl. of the resident raiyat at the time of the Permanent Settlement. After 
the admirable exposition of the question which we, or at least some of us, 
enjoyed yesterday from my hon'ble and learned friend Mr. EvanR, this is not 
necessary. 1 was in hopes that. this controvp.rsy was settled, but after what we 
have heard from the hon'ble gentleman opposite, from Raja Siva Prasad, as 
to the indefeasible rights of property conferred on zamindars by the Perman~nt 
Settlement, 1 feel bound to touch on the argument. While it is admitted that 
raiyats who received patUls at the Permanent Settlement (or who otherwise had 
their rents at the time fixed), and their representatives, had the right of occu
pancy, by which 1 mean the right to hold on undisturbed so long as they paid 
established rates (I am not here referring to the question of enhancement), it is 
asserted that outside that class, the raiyatshad no rights at all, except those 
which they deriv-ed from the zamindar. It is singular that this controversy 
should still be deemed an open one. Only the other day, in studying the litera
ture connected with this subject, I came across a paper published as an Appen
dix to the Select Committee's Report of 1832, written by Mr. Campbell of the 
Madras Civil Service. He says, after noting that the partial extension of the 
permanent zamindarl system to Madras had 1'ot in that Presidency succeeded in 
materially impairing the prescriptive rights of the tenants, that • in Bengal, on 
the contrary, though a mass of evidence exists in support of similar right on the 
part of the cultivators in 1793, and though some of the oldest servants of the 
Company, such as Mr. Harington, :Mr. Cole brooke, with many of their most 
distinguished civil officers examined,before the Committee, have most strenu
ously advocated them, there are otbers of great experience who declare that the 
raiyats in Bengal have no rights and never had any.' This WIIS published fifty 
years ago. 'fhe' description of the controversy might equally be:applied at the 
prese~t day. 

" But can anyone .w ho has read the papers circulated with this Bill resist 
the light thrown upon the question in those papers, especially by the annexures 
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to the Report of the Rent Commission, and by the researches of Messrs. 
Mackenzie and O'1Gnealy P 

"These gentlemen give in every insta...nheir authorities, and there is an 
overwhelming balance of testimony in favour of their view, that all resident 
raiyats once admitted to the villa~, whether before or after the Permanent 
Settlement, had a right of occupancy in their lands so long as they contin~ed to 
pay the established rent, and they had a right to have that rent fixed by the 
ruling power. The position of the raiyats and zamindars lI,fter the Permanent 
Settlement is clearly declared in Regulation VIII of 1793, sections 7 and 8, and 
Regulation VII of 1822, section 4. Their rights were the old customarY rights, 
except where changed by the Regulation. That is, in addition to the old customs, 
they were bound to confine their contracts to the terms of the Regulations (sec
tion 65, Regulation VIII of 1793). They mustfi:ame their leases conformably to 
the circumstances of the estate and submit them for the Collector's sanction; none 
('lse were valid (section 68, Ragulation VIII of 1793); they could make no lease. 
for more than ten years, could not exact more than the customary rate of rent 
(section 7, Regulation IV of 1794), or for doing so were liable to a penalty of t.hree 
times the amount (Regulation VIII of 1793, section 5f». The raiyats on the other 
hand had a right to perpetual renewal at the customary rate (Regulation XLIV of 
1793) wherever and whenever they were once let in as cultivators of the village. 
The only power to eject was that afforded by the sale law of 1822 to auction
purchasers in regard to unprotected tenancies, ,and this, ·though renewed in 
1845, was taken away by Act X of 1869. They quote, as their authorities, Sir 
John Shore, Lord Cornwallis, Mr. Colebrooke, the Government letter of 7th 
O"tober, 1815, Mr. Sisson's letter of 2nd Apl'il, 1815, Lord Moira, Mr. IIolt 
Mackenzie's Evidence of 1832, and Mr. Hal'ington's paBsim, and they show that, 
whatever the practical result of Regulation V of 1812, which was admittedly a 
new departure, the intention, as shown by the preamble and by the Sadr Court's 
circular of 1816, was expressly to maintain existing restrictions as to the rights 
of raiyats to a renewal of their pattas at the established rates. They also show' 
that these views were in the main held by the great majority of the Judges on 
the Bengal rent case, especially by Messrs. Trevor, Campbell, :Norman, Kemp, 
Morgan and Seton-Karr . 

.. I feel confident that no one who has carefully studied their notes, and 
certainly no .one who, as I have done, has gone hack and studied the original 
references themselves, can doubt that they have made good their propositions. 
I will content myself with showing that this view has been also consistently 
maintained by the Court of Directors and by the Secretary of Stat-e. . One 
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hon'ble gentleman yesterday expressed a wish that he had been born in 
Lord Cornwallis's time. I was almost tempted to re-echo the wish, for I am 
sure he would have had a much more correct appreciation of what the Perma
nent Settlement did and did not do for the zamindRrs than that which he 
put forward yesterday. The first quotation I will read is from the Court's 
letter of the 19th September, 1792, the early part of which has already been 
quotl;d by Major Baring. It runs thus :-

, Our. interposition, where it is necessary, seems also to' he clearly consistent with the 
practice of the Mogul Government, under which it appeared to be a general maxim l,hat the 
immediate cultivator of the soil, duly paying his reut, should not be dispossessed uf the land 

. he occupies. This necessarily supposes that there were some measures and limits by which 
the rent could be defiued, and that it was not left to the arbit,'ary dete,'mination of the 
zamlndar, for otherwise such a rule ~ould be nngatory j and, in point of fact, the original 
amount seems to have heen annually ascertained and fixed by the act of the Sovereign! 

" My next quotation is from the Government letter addressed to the Court 
• of Directors on 7th October, 1815-

'We consider it as a principle equally applicable to all the Provinces immediately depend-
• (1815,) ent on this Presidency, ond we believe we might safely add to the 

whole of India, ,that the ,'csident raiyats* 

(and recollect that Sir J. Shore defined a resident cultivator as anyon6 
who cultivated the land in the village in which he lived) 

ha,,", by the Government letter of 1815, an established permanent hereditary right in 
the soil which they cultivate so long 8S they continne to pay the relit justly demandable 
from them with punctuality. We consider it equally a principle interwoven with the consti
tution of the dill'erent Governments of India, tbat the quantum of rent is not to be determined 
by the arbitrary will of the zamlndar, bnt that it is to be regulated by specific engagements, or, 
iu the absence of such engagements, by the established rates of tbe parganas or other local 
divisions. 

* * * * * 
'With these impressions respecting th~ rights of the peasantry, such parts of the provi

sions contained in Regulation XLIV of 1193 nnd XLVII of 1803 as declare that pattBs 
shall not be granted to raiyuts or other persolls fo,' a term exceeding tell years, appear to be 
fundamentally erroneous. 'l'he natul'al and obvious tendency of that rule was to limit and 
restrict those rights which the peasant posseseed in a much more extended sense by virtue of 
the conetitution of the country itself! 

II In reply to that letter, the Court of Directors, writing on 15th January, 
1819, went into the whole question, They began by saying that, • though the 
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use of the terms • actual proprietors', 'landed estates' and 'under-tenants', 
has contributed to impair and, in many cases, to destroy the rights of individuals; 
yet it is clear that the rights which were actually conferred on the zamindars, 
or which were actually recognised to exist in that class by the enactments of 
the Permanent Settlement, were not intended to trench upon the rights which 
were possessed by the raiyats.' They quote, Lord Cornwaius's Minute, t~eir 
own order of 1792, the distinct pro'visions of Regulations I of 1793 and· v;III 
of 1793, and then ask, how it is 'that our institutions are so imperfectly calcu
lated to afford the raiyats in practice that protection to which on every ground 
they are so fully entitled, so that it too often happens that the qUantum of rent 
which they pay is regulated neither by specific engagements nor by the estab. 
lished rates of the parganu, but by the arbitrary will of the zamindars.' They 
quote with approval the statement of Mr. Cornish, Judge of the Patna Court 
of Circwt; to the effect that--

• the raiyats conceive they have a right to hold their lands so long as they pay the rent 
which they and their forefathers have alwaye done. The zamindars, although afraid to avow, 
aa being contrary to immemorial cuatom, that they have a right to demand any rent they 
chooee to exact, yet go on compelling them to give an increase, and the power of distraint 
vested in them by the Regnlation soon causes the utter ruin of the resisting raiyat.' 

.. They then say-

• We fnlly subscribe to the troth of Mr. Sisson's declaration t'hat the faith of the 
State is to the foll, as' solemnly pledged to uphold the cultivator of the <loil in the unmolested 
enjoyment of his long established rights as it is to maintain the zamlnd"r in the possession of 
his estate, or to abstain from increasing the publio revenue permanently assessed upon him.' 

co They then condemn RegUlation V of 1812 as a very • imperfect 
correctifle' of the evils which it was intended to remedy, and especially con. 
demn it in reference to the construction put upon it that it gave zamind8.rs 
power to demand from the raiyats any rent they think proper, without regard 
to the customary rate of assessment in the pargana. 

co The discussion goes off into the measures requisite to avoid a repetition of 
these evils in the tempora.tilY settled Provinces, and finally led to the enact
ment of Regulation VII of 1822 and to the draft Regulation drawn up by 
Mr. liarington in 1826. But I have quoted enough to,showtheopinioJ;larrived 
at by the Court of Directors in the early part of the century, after a discus· 
sion scarcely less exhaustive than that recently accorded to the question of 
the raiyats' rights in Bengal. Before leaving this part of the question, I:will 

• 
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ask you to hear the conclusion come to by the Secretary of State after perusing 
the discussions of the Bengal Rent Commission. He says :-

I Whatever may have been the exact position, actual or legal, of the bulk of the Bengal 
raiyats prior to the Permanent Settlement, there can be no doubt, afber th~ exhaustive investi. 
gation which the question has now undergone, that their customary rights at least include the 
right of occupancy, conditional on the payment ()f the rate current and· established in the 
locality.' 

"To this extent His U;rdship authorized us to endeavour to restore the 
raiyats to their original position, and it is to this aim that those portions of 
the Bill which deal with the growth and incidence of the occupancy-right is 
devoted. I have left untouched the argument derived from Regulation II 
of 171}3 and the quotation of the preamble • that no power will then exist', 
&c.; because this has already been disposed of by my hon'ble friend Major 
Baring, but I may point out that in quoting the preamble of Regulation II 

• of 1793 my hon'ble friend opposite, Rai Kristodas l'al, omitted to quote that 
part which 'would have upset his view of the complete and absolute proprietary 
right of the zamindars before and after the Permanent Settlement. It said:-

'The property in the soil was never before formally declared to be vested in the laud. 
holders, uor were they allowed to transfe~ such rights as they did possess, or raise money upon 
the credit of their tenures, without the previous sanction of Government. With respect to 
the public demand upon each estste, it was liable to annual or frequent variation at the dis
cretion of Goveromedt. The amount of it was fixed upon an estimate formed by the public 
officers of the aggregate of the rents payable by the raiyats or tenants for each hlgha of land 
in cultivation, of which, after deducting the expenses of collection, ten-elevenths were usually 
considered as the right of the public, and the remainder the share of the landholder. Refusal 
to pay the sum required of him was followed by his removal from the management of his 
lands, and the public dues were either let in farm or collected by an officer of Government, 
and the above.mentioned share of the landholder, or such snm as special custom, or the 
·~rders of Government might have fixed, was paid to him by the farmer or from the public 
treasury.' 

" So much for the Permanent Settlement. The question remains-A.re we, 
as a. high authority tells us, unwarrllntably extending the right of occupancy as 
settled and defined by Act X of 1859? In the first place, I may observe that; 
if the present discussion has brought out nothing else, it has very prominently 
made manifest the fact that Act X neither did nor was intended to settle and 
define the right of occupancy. It is admitted by the same high authority that 
the Act of 1859 did not 5.ffect the right of raiyats to establish, by custom or 
otherwise, a permanent title. It only fixed a period of prescription. In other 
words, it was an additional and not an exclusive enactment. The history of 
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Act X of 1859 is very clearly summarised in the :Minute of Mr. Justice 
Cunningham. He says--

'No one can nnderstand the true position of the several parties to the controversy, who 
has not studied the original frame and language 'of that Bill. Its object was, not to codify 
the law, but to amend one particular branch of it,'--:'that relating to the ,'ecovery of rent 

. At the same time it was thought expedient, as its mover* 
-Mr. Currie. 10th 0.1000.,1857. explained,! to re-enact in a clear and distinct form the provisions 

of the existing law connected with rent suits, and sections 8, 4 and I) accordingly se't'forth 
what had been the law since the time of the Permanent Settlement'. 

'Section 3 provided that 'hereditary raiyats' at fixed rates were entitled to pattas at 
those rates; 'all other raiyats and cultivators' were entitled to pattas at tM rat,. ,.tah/ian,a 
in tM parga"a for "milar la"ds, or, if tID meA rat •• could 6. discover,d, at eA, cuato'l1Za1'9 rattl 
for "milar lallda, ita tA, "ici"it9' 

, Section 4 provided that '~very resident raiyat and oultivator has a right of occupancy', 
except in the cases (1) of "r.lands leased for a term, or yearby year, and (2) lands sub-let by 
an occupancy-tenant to a resident cultivator. 

'Section I) reserved express a~reements as to rent, clearing leases and right of re-entry, 
and provided that resident raiyats cultivating lands not previously in their possession, without 
a patta, should not acquire a right of occupancy till they had paid rent. for three years. 

'The Select Committee reported that no alteration in the principles of the Bill was neces
sary; but they recommended, in the c&se of raiyats at fixed rents, that twenty years' holding at 
fixed rates should raise a presumption of having held from the time of the Pormanent Settle
ment; in the case of other raiyats the Committee reported that they were entitled to hold at 
pargana rates'; that this had been admitted to mean' customary aud fair rents'; that 'khud
kasht raiyats were spoken of as possessing rights of occupancy', and that' khudkRsht' was held 
synonymous with' resident'; but' that it had been pointed out that' residence' is not always a 
condition of occupancy, and it appears that after much iuquiry, it was prescribed by an order 
of the Government 'of the North-Western Provinces in 1856, as most consistent with general 

,practiceaud recognized rights, that a holding of the same land for,twelve years should beheld to 
give a right of occupancy. We have followed tbis precedent .. 

'This was the origin of the rule that twelve years' continuous holding creates a. right of 
occupancy. 

, It was, however, from the twelve years'rule that the most serious consequences to the 
raiyat's position resulted. This appears to have been adopted, not only without due considera_ 
tion of its necessary results, but under actual misapprehension of the real purport of the 
rule which the Select Committee considered themselves to· be adoptiug. The admitted law 
was that all res.ident raiyats had rights. of occupancy; but then it was found that some non
resident raiyate ha.d such righte, and it was proposed to meet these cases by adopting a rule 
in force in the North-Western Provinces, that an ousted tenant could, by. a summary process, 
recover possession by showing twelve years' occupation. The effect of converting this rule into a 
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general definition of occupancy-rights was that on the one hand many nndoubted occupancy
tenants found their title endangered by not being able to prove twelve years' continuous occu
pancy, and, on the other, that tenants not otherwise entitled to occupancy-rights were able to 
claim. them whenever they could show residence for tbe required period. The results were, in the 
language of the Lieutenant-Governor of the North.Western Provinces, 'wholesale enhance
ment of rents and ejectment of raiyate who had a cnstomary claim to occupancy.' I 

., My answer then to the question must be that we have undoubtedly gone 
behind the letter of Act X; nay, more, we have endeavoured to undo some of 
the injury which that Act unwittingly brought about, but we have on this 
point of occupancy-rights carried out, as nearly as circumstances permitte"d, the 
intentions which the framers of Act X deliberately and expressly set before 
themselves. We have not got rid of the twelve years' prescription, though in 
the opinion of some of us the maintenance of a fixed period of prescription is 
neither historically correct, nor practically convenient; in fact, as Mr. Cun
ningham has said, 'you can never have peace between two parties, one of whom 

awill, at a certain period, become entitled to a privilege at the expense of the 
other'; but we have got rid of the anomaly by which a resident cultivator 
would be ousted from his prescriptive rightS by the mere device of his landlord 
shifting him from one patch of cultivation to another. We are told that the 
practice of shifting cultivators is not !lommon in Bengal, but so convenient a 
device is not likely to be long left a monopoly in the hands of the zamindars 
of Bihar, where it is common, and we are legislating for Bihar as well as for 
Bengal. Allow me'to quote to you the resolution arrived at on this point by a 
meeting of landholders in the ShaMbad district on the 30th October, 1880. 
They resolved, with reference to the original proposal to confer modified rights 
of occupancy on thre~ years' raiyats, that-

, This concession is strongly deprecated. At present land.owners prevent the growth of 
occupancy-rights by granting leases for five years only, or oy changing lands, or by managing 
so that a raiyat shall never hold at the same rent for twelve years.' 

"Now what Mr. Cornish said in 1815, that theraiyats conceive they have a 
right to hold their land so long as they pay the rent, is equally true of the 
present day. Mr. MacDonell, writing of Darbhangha says-

'Illiterate, and in the hands of the zamlndar as f~r as accounts go, the raiyats cannot 
prove the status required of them, though the universal sense of the Province believes this 
status to exist. Our registration offices show that these occupancy or kashtkari rights 
are now mortgaged; our ·Civil Conrt records and our registration offices show that they 
are suld.' 
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CC Mr. Edgar, writing of Bihar generally,says-

, I hold that the vast majority of raiyats in Bihar have, at the present moment, strong 
occupancy-rights in the land which they cnltivate; that these rights are hased, in the first 
instance, on the living custom of the country, a custom which no Court of law could ignore, 
if it was properly pleaded before it . * * I freely ackuowledge that this right has, in 
many cases, been destroyed by the iJle~ action of the zamindar, most of them acting through 
~hlkiidars, whether Europeau or Native; that great sweeps of land, once held by raiyau. with 
rights of occupancy, have beeu turned into indigo zarats; that land. have been arbitrarIly 

. taken from one raiyat and given to auother; that holdings have been changed at the pleasure 
of the zamlndars.' 

CC But over three.fourths of the land of the Province, he says unhesitatingly, 
occupancy-rights are the rule. Are we to allow such rights to be broken by 
the simple device above alluded to, or by what Mr. McDonell declares to be 
equally frequent, 'the manipulation by patwaris of the village jamabandis 
to prevent the identification of the plot held this year with the plot held five 
years ago,' or by the custom confessed to, with cynical naivete, by the SharuC 
bad landholders, in the paperfrom which I have already quoted, namely, that , all 
lands becomes lllarat (or private land), when taken into the landlord's hand' P 
No. The evidence througho-ut these papers is overwhelming that there is 
a strong and increasing tendency among landlords to break down occupancy. 
rights by every possible device, and we are bound to do our best to protect 
these rights; and the provision formulated by the Secretary of State for giving 
these rights to every cultivator who has held land for twelve years within the 
same village or estate, is quite the minimum protection that can either be 
accepted for the rights that have been acquired in the past, or to enable the 
raiyat to have some fixity of tenure in the future. 

" On the economical side of the question I need not detain you long. The 
argument of the opposition on that point is more directed against the transfer. 
ability, than against the accrual, of these rights, though I have seen references 
to Mr. Ross's Minute of 6th March, 1827, arguing that. by protecting raiyats 
you do not make the ground more productive, but only increase the number of 
mouths deriving subsistence from it. Well, I think Major Baring has suffi. 
ciently answered the point, and you have heard also what the Lieutenant. 
Governor has said about the condition of the guzasktadars of Bhojpur ; but I 
may also add the following j;estimony from the Famine Commission to the same 
effect. They say-

'In the case of these large cultivating cl.sses, security ot tenure must have its usual bene
ficial effect, and, as a rule, the cultivatora with occupancy-rights are better ott than the tenants
.towill. Whenever enquiry has boen made, it has been found that in all matters relating to 

o 
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m"aterial prosperity-such as the possession of more cattle, better houses and better clotbes
the superiority lies on the side of the occupancy-tenants, and the figures in tbe preceding para
graphs also show that as a rule they hold larger areas of land, Whe,'e the sub-division of lond 
among tenants-at-will is extreme, any security of tenure which defends a part of the population 
from that competition must necessarily be to them a source of material comfOl"t and of peace of 
mind such as can hardly be conceived by a community where a diversity of occupation exists, 
and where tbose who cannot find a living on the laud afe able to betake themselves to other 
employments. It is only under such tenures as convey permanency of holding, protection 
from arbitrary enhancement of rent and security for improvements, that we can expect to eee 
property accumulated, credit grow up, and improvements effected in the system of cultivation. 
There could be no greater misfortune to the country than that the members of the occupancy 
class should decrease, and that" such tenants. should be merged in the crowd of rack-rented 
tenants-at-wi11 who, owning no permanent connection with the land, have no incentive to 
thrift or improvement.' 

" This, I think, is the view that all sensible men must take of the benefits 
given by fixity of tenure, and all the best za~indars to who~ I have spoken 
take the same view. I quite believe what the Maharaja of Darbhanga told ns 
yesterday, that good landlords do not, as a rule, object to a raiyat being secure 
in his tenure, and it may safely be said that the power of ejectment is valued, 
mainly, if not entirely, as a means of extorting enhanced rent, and to this desire, 
having otherwise "provided a· reasonable means and measure of legitimate 
enhancement, the Government should, I think, make no concession. 

" And this brings me to the question of limitation of enhancements, To 
those who wish that enhancements should be left to the discretion of the 
parties, in other words that there should be neither restriction of ground, nor 
limitation in amount of enhancement, the Bill will certainly not be satisfactory. 

" Weare told that enhancements do not take place in Bengal. I can only 
say that the experience gained by Government officers in managing Wards' 
estates is the reverse of this. I could easily show from a recent resolution of the 
Board of Revenue that the great difficulty the Government officers have in these 
estates is to collect rents, because these rents all include illegal abwabs and undue 
enhancement. Witness Salkhira, with' an arrear of 6t Iakhs against a rental of 
Rs. 3,50,000, and in KassimbaZlir and in Chanda! in Maldah. But without going 
further into this question as it exists in Bengal, I do not think anyone can 
doubt the frequency of excessive enhancement iu Bihar; and in the face of these 
facts, if we accept the view of the authors of the Permanent Settlement, that 
the resident raiyathad a l'ight to hold his land at rates not higher than the par
gana rates, the necessity of some limitation is apparent. Whether, before 
Act X of 1859, the landholders had any legal right to enhance on the ground of 
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increase in the value of produce, has been shown· to ·be exceedingly doubtful; 
but any way the right to enhance on certain grounds was allowed by that Act, 
and the present Bill, so far as the grounds on which enhancement can be de
manded, makes no material alteration in them: we have, it is true, not confined 
ourselves to the rule of proportion which the majority of the Judges of the 
High Court accepted as the best-means of giving effect to the intention of 
Act X, but we have maiutained that rule as a maximum. The real innovation 
which we have introduced is the limitation we have' applied to the enhance
ment of money rents. These are, in regard to occupancy-raiyats, that 
the enhancement shall not do more than double the old rent, (this· does 
not refer to· area, but to rates); that the enhanced rate shall not exceed 
·twenty per cent. of the gross produce; that the rent shall not be enhanCed a second 
. time within ten years. To all those provisions objections have been taken. It 
is urged that, if a raiyat's land can bear a rent enhanced more than one 
hundred per cent., there can' be no reason why the landlord should not 
get it. There is a very good reason-a reason which is constantly preached' 
and very generally tI wish I could say universally) practised in framing 
revenue rates in temporarily settled provinces,-and that is, that:i great and 
s~dden increase to this extent means such a great and sudden diminution in 
the cultivator's income, as must, in most caSes, destroy his means of proper cul~ 
tivation, in other words, must injure the agricultural prosperity of the country. 

" Then, in regard to the other, and probably the very much more important, 
limitation of the enhanced rent to a :fixed proportion of the gross produce of the 
soil, there are very numerous objections taken. Some of these, I confess, are not 
quite easy to answer. Mr. TIbert explained last week that the limit of twenty 
per cent. had been substituted at the last mom,ent for twenty~five per cent. at the 
request of the Government of Bengal. This exact percentage is for the moment 
tentative. I can only say that twenty-five per cent., besides being the reba of the 
Muhammadan administration, was the percentage suggested by the British Indian 
Association in 1875, and that twenty per cent. was the limit sliggested by the 
landholders of Eastern Bengal, and in that part of the country the landholders 
at present, as a rule, get nothing like that proportion. But the objection to the 
Apecial fraction taken as the percentage is of less importance than the objection, 
on principle, to taking a percentage of the gross produce at all, as a test of the 
rent rate. It is obvious that, in fixing a rent rate for special fields, not the 
gross produce, but the nett produce should be the test. Expenses of production 
vary enormously, and, whereas on some soils twenty per cent. of the gross produce 
may be the true economic rent, in others it may be really a beneficial rent, snd in 
others again it may be a rack-rent or more, trenching'on the actuallaboul'-wage 
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oLthe cultivator. This objection, which would be fatal to a scheme for actually 
deciding the rent of each holding by this standard, and which is fatal in my 
opinion to the proposal made yesterday, that a fixed proportion of the gross 
revenue should be substituted for the table of rates, is not of the same force 
w hen the percentage is taken, not as a standard, but as the maximum. Our 
scheme starts from existing rents, which shall,.in the Il,bsence of evidence to the 
contr:try, be taken as fair and equitable, and the twenty per cent. maximum is 
its~lf balanced by other limitations, such as doubling the present rent, and by the 
proportion-rule in those cases where increase of prices is the ground of enhance
ment. There is yet another ground of objection, namely, that the use of this 
test will work very unequally in different parts of the country: whereas, in some 
parts of the country, money rents expressed in staple produce do not at present 
exceed ten to fifteen per cent. of the gross produce, we know that in other parts 
of the country they rise as high as thirty per cent. In fact, we were told yester
day, what I hope is only true of produce and not of money rents, that in 
iliMr they range from forty to sixty per cent. of the gross produce. Well 
we do not propose to bring down existing rents anywhere by the application 
of this standard, a decision quite in accordance with the existing law on the 
subject, and with the distinctly declared intention of Sir A. Eden, but we do 
definitely say that there shall be som~ security that the rents of occupancy 
raiyats shall not be enhanr,cd beyond a point which shall leave them no margin 
whatever, and the ,Percentage test is the proposal which has found most 
favour as the means for giving effect to this decision. 

" If I am told that no such minimum at all is required, the description of 
the Bihar peasantry as given in the Hon'ble Major Baring's speech is surely a 
sufficient answer. There we have the fact stated that over a great part of the 
country rents have been doubled in sixteen years. But, as Mr. TIbert said, an 
ounce of fact is worth a ton of theory. The hon'ble gentleman yesterday "quoted 
from a paper by Mr. l!'inucane, who has been deputed to prepare experimental 
tables of rates on theNurhan Property in South Tirhlit. Allow me to refer 
also to the same paper. He says :-

'Take the instance of village J aezootee. The present proprietor of this village, OahU 
Nandan La), has inherited it from his adoptive father, BaM Bri Behari La), who was in pos
session when the" Permanent Settlement of the maMl was made in 1247 F. S. (1840A. D.). 
The area then under cultivation was 106 bfghas, the then gross rental, which was taken 
as the basis of settlement, being Rs. 151, aud the average all ronnd rate being Re. 1-7 per 
bfgho!.. The Government revenue was fixed on the basis of half asseta: and, as the settl ... 
ment records, which I have examined, show, the very moderate amount thus fixed was objected 
to by the present proprietor's father, on the gr.mnd that the rental of Ro. Hil taken as the 



BENGLlL TENLlNOY. 877 

amount of asset.', was more than the raiyats really paid. The objection was, however, over
ruled, and the settlement was acoepted in 1247 F. S. (1840 A. D.) 

'(a.) After the lapse of forty.three years, what do we find in this village? We find that 

• Area under eultintion in 1841. 106 bfgbas. 
A rea. now under cultivation shown in the jamaband1', 102 

bigWis. . 
Rental in 1247 F .S., R .. 151. 
Present rental, Rs. 905. 

e. 

the area under cultivation has decreased by 
four blgbas, while the rental is now* almost 
exactly six times the rental of 1247 F.S. 
(1842 A. D.). In other words, the av.erage 

rates all round have been enhanced by jive lIuruJretl per _I. ill/orly.tllr •• year., the rise in 
prioes during the same period being at most seventy.thre. per cent. There is reason to believe 
that the state of things existing in BoM Nandan Liil'lI property is not very materially differ. 
eut from what exists. iu other properties in the Darbhangii, Muzafi'arpur and other Nortn 
Gangetic districts of Bihar. ' 

" And how is this brought about? 
t Tubka Kh&s, Tubka Maghribi, Mahomedpor Sun

b ....... 

ning with Tubka KMs. 

He gives the history of recent enhance· 
ments in various vill~ges, of which I 
will read only the three first, t begin. 

'TuBKA Kd.s. 

'2. Pa.t lIi.tory of the village.-The jeth raiyats say that Miihtab Singh was thikiidar in 
tbe time of Ram Narain Singb, who was the present minor's grandfather. He took half an 
allna karcha (abwab) on the old rates. He was succeeded by Bechuklal Misser, \hlkadal', who in. 
corporated with the rent the half anna taken as karcha by his predecessor, and then realized an 
anna in the rupee as karcha on his own account. Bechuklal's lease ~aving been renewed, he 
similarly again incorporated previous karcha with the rellt and levied an anna per rupee a, 
karcha in addition. On the expiration of Bechuklal Misser's lease, the village was leased to the 
Dalsing Serai Factory in 1270 F.S. (1868 A: D.). The first lease to tbe factory was for 
seven years. This lease was renewed for a further period of seven years, and was again re,
newed for a term of nine years, which term will not expire before U92 F. S. (1885 A.D.). . 

'The factory enhanced the rate. by one and a haJr-annllS in the rupee during the currency 
of its first lease in l:!75 F.S. (1868 A.D.l, and again enhanced' the rents by half an anna in· the 
rnpee last year. This so-called enhancement consisted in simply ·ordering the patwGrl to enter· 
the amount as a demand in the village paper. against each raiyat. • • 

'TuBli MAGBRIBI. 

'3. Put "i4tory.-The mauza was leased to Bekram Lal from 1250 to 1256 F.S. ,(1848 
to 1849 A.D.). The rates prevailing in this period are not known. FroD). 1257 to 1274 F.S. 
(1850 to 1861 A.D.) it was leased to Malltab Singh. He raised the rate. by four annas per 
bigha in 1257 F.S. (1800 A.D.). 

'From 1275 to 1288 F.S. (1868 to 1876), the villBgewas leased to Dalsing Serai Factory. 
This lease was renewed fQr a further period of nine years, which wjll expire in 1292 F.S. (18~5 

A.D.). 
p 
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'The factory raised the rates by one and a qUArter annas in the rupee in 1275 F.S. (1868 
A.D.). In 1284 F.S. (1877 A.D.) part of the village was again given in lease to the Dalsing 
Serai Factory and the rest was leased to Tirguman Misser and Medini Thakur, who are them
selves raiyats. 

'The factory has, during the currency of its last lease, demanded an enhancement of a half 
anna in the rupee, and entered this demand in the jamabandl • 

• 
'MAHOHEDPORE SUNDARA. 

'5. Pa8t hiatory.-This village was leased to Dalsing Serai Factory for three years, 1267 
to l\?69 F.S. (1860 to 1862 A.D.), at Rs. 850. The je~h raiyats say that the rates then were 
from Rs. 2.8 to 8 ·annas. 

'F"om 1270 F.S. to 1276 F.S. (1863 to 1869 A.D.) it was I~ased to Behari Raout at a 
jama of Rs. 1,151. During this period the ~hlkadar raised the jeth raiyats' rates by eight 
annas per blgba in 1275 F.S. (1868 A.D.), and the raiyats' rates by four annas. 

'From 1277 to 1285 F.S. (1870 to 1878 A.D.), the lease to Behari Raout was renewed for 
nine years, at a jama of Rs. 1,600. During the currencyoE this lease, the thlkadar again raised 

• the je~h raiyats' rate eight allnas and the rayiats' rates twelve annas per blgha. In 1285 F.S. 
(1878 A.D.), finding he could not realize rent at the above rates, Behari Raout reduced them by 
two annas aud tbree pies I,er highS. From 1286 to 1292 F.S. (1879 to 1885 A.D.), the village 
was again leased to Behari Raout at Rs. 1,9UO. He has this year relinquished the lease, being 
apparently unable to realize his enbanced rents. His relinquishment bas been accepted. The 
present jama, inclusive of Tal .. Jagarnathpore, is Rs. 2,889. It thus appears tbat the reserv
ed rental payable by the ~hlkadar to the proprietor bas been more than doubled in the course of 
twenty years. Furthel\ excluding Tala Jagarnathpore, for which the materials for comparison are 
not available, it appears, as already noted, that the mufassal jama of tbe remaining portion of 
this mauza was Rs. 1,648 in 1275 F.S. (1868 A.D.), while in 1279 F.S. (1872 A.D.) it was 
raised to Rs. 2,600, and was reduced in 1285 F.S. (1878 A.D.) to R •• 2,435; in other words, 
an increase of fifty per cent. was made in the gross rental iu tbe course of the past fifteen years, 
the cuIti vated area remaining the same, or rather having decreased by two bfghas.' 

" And this is the conclusion he comes to as to the average enhancements in 
this part of the country :- . 

'That, while the average rise in prices of staple crops.for the p~st forty-five yenrs have heen 
only seventy-three per cent., the increase in rent rates in these villages has been respectively 
one hundred and eighty-eight and one huudr"li and sixty-four per cent. 

I That, as regardsI'll tbe villages in this tract appertaining to the N arhan Estate, there 
has been an average increase on rates of one hundred and thirty-six per cent. during the past 
forty-five years, the l·ise in prices or staple products during the same period being only seventy
three per cent.' 

" Recollect these are increases on rent rates. The actual increase in the 
rental, allowing for increased cultivation, is much greater. In the two villages 
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for which data of comparison are available, he shows that in one, while cultiva
tion has extended by forty-seven per cent. in the last half century, the rental 
has increased by tbreE;l-hundred and twenty-one per cent. In the other, where 
cultivation has increased by thirty-nine per cent., the rental has increased by 
two hundred and sixty-nine per cent. 

"I will give one more insta~ce from another part of the country. .Two 
years ago, Mr. Edgar had occasion to make an inquiry of a similar nature, but 
for a different object, in the west of the Champaran District. This is what 
he says in his report :-

• Tuppeh Dohosoha was settled in perpetuity in 1850. The area: of the five maMI. at the 
time of settlement was ascertained to be 15,888 bigb,as, of which 9,690 blghiis were cnltivated 
Ilr temporarily faIl"w. The rental was tl:en calcnlated to be Rs. 17,342, of which one.half, or 
8,671, was fixed as the Government demand. After the conclusion of the settlement, the BaM 
seems to have begun enhaucing the lI6nts, and the process was carried on so e/fectually through 
~hlkadars, that in the ro~-cess returns of 1873-74, the rental of the five maMls was shown. 
as Ro. 116,175, that is, five times the settlement rental and ten times the Government demand. 
The cultivated area at that time had risen to 10,827 blgMs.' 

"In other words, in less than a quarter of a century the rental had been 
increased to five-hundred per cent. j the cultivated area had increased by about 
eleven per cent. The same report says that there was no real change in the con
dition of the land between those years, and the same means of irrigation as existed 
in 1872 had been in existence at the time of settlement. We have been told that 
similar enhancements have been made in Government estates in Chittagong, 
Chutia Nagpur, &c. I am informed that in regard to Chittagong this is a mis-

. take. '1'he rent rates of the raiyats have been actually reduced, though owing to 
'increase of area the reven1l,e assessed upon the taluqdars or contractors has been 
increased. The Chutia N agpur increased rates, I am informed, have not as yet 
been sanctioned, but I am not here to defend the system of management in 
Government estates. It has, doubtless, been bad in the past, though since sU: 
George Campbell's time not nearly so bad as has been stated. Anyway, in 
regard to enhancements, the raiya.ts of Government estates will have the same 
protection as other raiyats, and what I hope I have succeeded m. showing is that, 
if the occupancy-right is to be of any value at all, it must be protected by some 
limitation of the maximum amount of enhancement. With the method of en
bancement and the table of rates I shall deal at a later period of my reply. 

"Turning now to the question of the transferability of occupancy-rights, we 
are told that this is an innovation which will ruin the landlord while it will do 
no good a.t all to the cultivator.' In the first place, as the Commission have 
shown, the transferability of occupancy-rig!lts is in most parts of the country 
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an absolute fact. It is stated then that the registers of the Courts. show it to 
be so in every district, save Saran and Champaran. Mr. MacDonnell, in a para
graph which I have already quoted, says the same. His testimony, it is true, 
refers to Bihar. Let me quote then from Blibu Parbati Rai, on special duty 
in M urshidabad. He says:- . 

: Another circumstance brought to light in the course of the present enquiry also deserves 
meution in ihis report. I t is often alleged on bebalf of ihe 

ill::~~~ ~~ ~~eu~~~~~~:~~t:trevRi1. zamfndar that the proposal to make occupancy ... right& tran~-
ferable is an innovation. But without going to discuss what 

the custom in other places is, I beg to state that the custom of buying and selling jote. is here 
very general, and that the zamindars themselves also put up such jote. for sale at execlltion of 
rent decree. lla1nl Bepin Bebari Mookerjea, Munsif of Kandi, to whose kind assistance I am 
greatly indebted for several things in connection with the present enquiry, tell. me that it is 
seldom that the zamindars object in Court to the transfer of jotes by raiyats. I have, in para
graph 6 of this report, spoken of raiyats having more than one jot. in their possession. The 

• jamawasil papers of Gopillathpur show that this cllstom of buying and selling jott. has heen 
very general in the pargana. But though custom is thus in favour of the raiyat, a legal enact
ment declaring its validity will, no douht, be produc.tive of very great advantage, as it wili 
preveut the litigatiou that occasionally crops up at present. The fear that is generally enter
tained that the effect of making the right of occllpancy transferable will be tbat an snch fote. 
would gradually pliss into the hands of the money-lenders is, so far at least as this part of the 
country is concerned, quite unfounded. On the other hand, I find as a fact that all old jot .. 
which have changed hands are still in the poseession of culiivating raiyats.' 

"I have a good deal of evidence to show that so strong is the belief in the 
inherent right of the actual cultivator to a possessory status in the soil, that 
even korfa or sub-tenants' holdings are frequently brought to sale in execution 
of a decree. I have by me a statement from a single Munsifi in Central 
Bengal, showing that in the last six years no less than 40 of these holdings 
have been sold in execution, with a rental value varying from Es. 38 to a few 
annas, and bought in for substantial sums, in many cnses equal to ten, twelve, 
and even fifteen times the rental. Moreover, there is ample testimony to the 
effect that the tendency to recognise occupancy· tenures as transferable is in
creasing, and the real question was whether tIle facts, as they stand, were to be 
ignored or recognised. Mr. Field points out that :-

'Alienability is in every connlry, sooner or later, annexed to everything that ie made the 
subject of property, and that here, in Bengal, this tendeuey has spontaneously shown itself in .. 
very marked manner in respect of these very holJings.' 

"It is also clear that transferability is the only alternative to unlimited 
sub· letting, a practice which we cannot, in face of universal custom, 
forbid, but which we shoulU be very glad to discourage. Nor can it be really 
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doubted, except by those who look upon human nature in Bengal as guided by 
quite other motives than those which in1luence human nature elsewhere, that the 
desire to acquire land can only have free play when there is a power to transfer, 
and that in the end the capacity for saving must thus be stimulated. But if, 
as I have shown, occupancy-rights are every day, and all over the country, put 
up for sale, surely the legal recog1ition of this fact gives the landlord the best 
security for, and the best means.of recovering, his rent. The power to trahsfer 
gives a value to the right of occupancy which is always available as a means of 
enforcing pa.yment to the landlord; and though it opens 'up undoubtedly some 
room for letting in hostile or objectionable tenants, we have done our best to 
guard against this by giving the landlord the right of pre· emption at a fair rate, 
to be fixed, if necessary, by the Court. And let me here point out that the 
right of pre.emption is not the dead loss to the landlord that has been repre
sented. If the right of occupancy is of any value, it will not be of less value to 
the incomer than·to the outgoer. In other words, the practical operation will 
be, that the landlord will recover the price he has paid in the shape of a bonus or" 
premium from the incoming tenant whom he prefers to the private purchaser. 
Mr. Field, in discussing the argument in favour of transferability from facility 
of execution of decree, says ;-

'The strongest point of the complaints urged against the proposed rent-law procedure is 
concerned, not with the delay in obtaining a decree, but with tbe delay and difficulty in getting 
the decree executed once it has been obtained. The experience of the CQurt. entirely corrobo
·rates this. The average raiyat is too poor for process against bis moveables to be productive 
of much result. His cattle are easily got out of the way, or, if attached, are made tbe 8ubjec~ 
i>f false claims.by third parties. He seldom or never possesses immoveable property. To take 

. him on body warrant is merely to add to costs, the chance of reali~ing which is thereby dimi. 
nished. If the raiyat's holding were saleable in executicn, and would fetch at least sufficient to 
satisfy the decree and costs, the landlol'd's execution difficulties would at once disappear.' 

"We have, accordingly, made the occupancy-right saleabl.e in execution of a 
decree, as well as transferable and heritable, but we have not made it saleable by 
the landlord summarily and without decree. This was proposed tentatively as 
a privilege which might be granted to those exceptional landlords who keep 
their books and accounts in sucll a way as to satisfy tile Board of Revenue, but 
it became obvious on consideration that such a privilege must eith~r be accord
ed to all landlords or to none; and it must be admitted that, in ~he present state 
of affairs, neither are the landlord's accounts so accllrate and trustworthy, as a 
rule, as to· make it safe to bring the occupancy-right to sale on their ex parte 
evidence without hearing the raiyat, nor is he.in such a position (as the patut 
holder generally is) as to be able to save himself from injustice, or to· obtain 
redreSs for it afterwards, under the patn" procedure. Whether the right of 

g 
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occupancy thus made transferable will remain for many generations in the 
hands of the same class as now possess it, is a subject on which many persons 
are disposed to prophesy. I don't know, and, therefore, I won't prophesy; but 
certainly no arguments which have hitherto been brought forward have con
vinced me that this cause alone will bring about any great revolution in the posi
tion of the occupiers of the soil. In the meantime we shall, I think, with 
fixity of tenure, fair rents, and the power to transfer, have given to the present 
generation some security for enabling them to maintain their position as culti. 
vators, to do justice to the soil and to be able to resist the pressure of one or 
two bad seasons; and, in doing this, I verily believe, we are really doing the 
zamindar more good than if he were left the absolute master of an impoverished, 
hopeless and therefore thriftless, tenantry. 

"I come now to another point to which very great objection is taken, namely, 
the overriding of contracts, or rather the provisions preventing a raiyat from 

• contracting himself out of his status. We cannot of course prevent a raiyat 
making what contract he likes, nor can we prevent his adhering to it, only we 
say that in certain cases the Court will not give effect to such contracts. 

"Mr. IIbert dealt with the matt.er in his opening speech, and explained the 
general considerations which led the Commission, the Government of Bengal 
and, the Governme~t of India to decide that this provision was absolutely ne
cessary . We do provide ~or moderate enhancements being arranged by private 
contract, because we do not wish to force all such cases into Courts; but we do 
not allow allY force to contracts which would deprive the raiyat of his occu· 
pancy status and make him liable to arbitrary ejectment or arbitrary enhance
ment.. Mr. IIbert read out a specimen of the kind of document by which, he 
said, we could not allow the provisions of our legislation to be overridden. I 
may mention that this was nota single or a solitary document. In the case in 
which this document was put in, I am informed that the zamindJ&r's agent urged 
in its behalf that 1,000 or 1,200 raiyats had given similar kabUliyata, and I wish 
to draw attention to the fact that these details overriding the law are only entered 
in the kalJuliyat which remains with the zamindar. They are not entered in the 
counter-part patta which remains with the raiyats. Allow me to offer a few 
more reasons to the same effect as Mr. lIbert's patta. One of the causes of 
the Pabna. riots was the endeavour on the part of the landlords to force from 
the raiyats kalJl1liyata which, besides incorporating illegal IIlJw4ba in the rents, 
provided for the landlord changing arbitrarily the legal standard of measurement, 
and for his ejecting the raiyat in case of the latter having the misfortune to 
qllaJ,Tel with h.\m. Is it possible for us, where the pressure of population OIl the 
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land is so close. where no other occuption is available, where a raiyat. must 
cultivate or starve, where there is no sort of equality in wealth, or intelligence, 
-or position,-is it possible, I say, for us to allow our Courts to treat sUllh. docu
ments, made in direct contravention of the law, lIS contracts made on equal 
terms between the parties P Then look at th~ quotation I have read ~y from 
the proceedings of the landholden>! meeting held at Arrah. At present, they say, 
land-owners prevent the growth of occupancy-rights by granting leases for five 
years, or by changing lands, or by changing the assessment. And how is the 
assessment changed P Mr. Finucane's report has shown us. One year one anna 
is added to the rupee of rent lIS • kharcha', an. illegal abwab. The next year 
that is incorporated in the tent: after a few years' reSt another kharcha of 
two annas is added, and that is similarly incorporated, or in some cases even this 
process is not gone through. • This so-called enhancement consisted simply in 
orderl:ng the l!atwli.ri to -enter the amount !1.8 a demand in the village papers 
against each raiyat.' 

.. The hon'ble gentleman opposite endeavoured to show that the Govern: 
ment had adopted or permitted equally oppressive contracts. We have heard 
the Lieutenant-Governor's reply to this, and it is clear that the hon'ble gentleman 
mistook altogether the nature of some of these forms, and that the patta whIch 
Government allowed to be sold for convenience sake at registration offices, was 
by no means so oppressive lIS he would have us believe. A gentleman once 
undertook to compile a. dictionary, and he had in the C0lmie of it to explain the 
word • crab'. He described it as a red fish that walks backward. Fortunately, 
he showed his description to a scientific friend before publishing' it. His friend 
said it was excellent, admirable, perfect; only. unfortunately, the crab was not 
a fish, it was not red, and it did not walk backwards. Similarly', the' GOTern_ 
ment patta did not, as the hon.'ble gentleman opposite seemed to suppose, provide 
either for preventing the accrual of occupancy-rights, or for ejectment, or for 

. oppressive interest. But, even if he had made out hIs case, I shouid still hold 
that it would be an argument rather for tha.n against overriding of contract •. 
As Mr. Evans pointed out yesterday,. if these' things are done in opposition to 
the well-known principles and wishes of the Government by their own officers, 
what will not be done by thE! unsupervised atniM. of tamfuda.r! P . It these things 
are done in· the green tree, what will be done in: the' dry p: .. 

" I will show you what 1vill be done by· reference to aoother kaMiigat, 
apperlaining to the estate of one of the most enlightened landholders in the 
country, but which positively "bristles With provisions for evading or nullifying 
the law, and this is the point I wish to· enforce---not 'that such contr~ts are 
oppressive, but that they are a deliberate attempt to override the law. 
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.. It is to this effect :-

I I, .A.. B" by profession ajotedar, do execute this kabUliyat in respect of a temporary 
• These .... abwabs, and to avoid jote jama. I h~ld a temporary jote comprising 109 bigh&9, 

~;Iio,},,~~~~ih,,::~!.,:~~ni:c\~t:l 191 cottas of land, at a talab jama of Rs. 167.12·11,* 
in the rent. inclusive of Balta and ImlJar Britti, or charges for religioll8 
expen~es. The term of the aforesaid jote having expir:d, I applied to obtain the land under a 

t To de',troy any claim to b. an fresh settlement. According to my application, you have 
occupancy.raiyat. inducted me as a temporarJ/t raiJ/at for a term of five years, 
extending from the year 1287 to 1292, on following terms, into the aforesaid jami jama, as 
per boundaries given below, measuring 109 'Ughaa, at a rental of Rs. 182, minus Rs. 12-5-10, 
kept apart as Rajut i that is, at a rental of Rs. 170-4, added to Rs. 7.15.14, the amoont of 
Batta and I&8Iear Britti, at the rate of 3 pie per rupee, according to the custom of the parga. 
os-in all at a totalreutaI of Rs. 178-3-17.1 cowri. I engage myself to hold the land on 
payment of the rent fixed, year by year, according to the "i.t, specified below, and by keeping 
intact the borders and boundaries of the land, as they have been since before. I shall not 
make any plea of payment of rent without producing printed rent-receipts. Should I make 

any such plea, it ",o1lM .. ot 6e admia.iOle. Should I fail to pay rent according to the "illl fixed 
I must pay interest at the I'ate of five per cent. per mensem. In case I do not pay rent at the 
proper time, you shall be competent to resort to legal means, and realize the same with interest, 
If a raiy.' i, now ejected, except under costs and damages, by bringing a suit i and I shall pay the 

:~~:~".:n,:{~:~to~e9b::r ~:o:;;:~6~ same without any objection. It is further stipulated that 
!:~ef Act. Thi' is to get rid of the should the rent due by me fall into arrear at the end of the 

year, you shan be competent to eject me from the jote jama 
and bring it under !Jour .Maa or direct possession ",itllout the help of the Court; and none of the 

Tbis is to get rid of section 20, Act 
VllI of 1869,-allowing a tenant to 
relinquish. 

terms herein &tipulated shall be sufficient to prevent you from 
doing so i that I shall not be competent to relinlJuia" the jote as 
long as the term fixed herein does not expire i that in case I do 

~elinquish the jote before the term expires, I shall have to pay rent for the entire period, and then 
relinquish the jote i that whenever, within the term specified herein, you mar be pleased to have 
the land measured, I shall cause the measurement to be made, and shall, without any objection, 
pay rent for the quantity of excess of land over and above the rent already fixed, according to 

·the rate of rent for the different sorts of land found to be in excess i that in case the land be 
found by measurement to be less in quantity, I shall be entitled to an abatement of rent, ac
earding to the rate aforesaid i that I shall not be competent to make any objection regarding 
inundation, drought or any objection as to the land being patit, or waste, or covered with sand, 
or occupied by "M.1I and so forth; nor shall I be competent to claim abatement of rent within 
the term fixed herein i that I shall not be competent to let out the land to anybody under a 
d .. rjote, or to transfer it in any way i that in case I do let out the land, or transfer it, you 
shall be at liberty to take at once ,uu possession of the land herein mentioned i that after 

To destroy right of ocoupancy ac- the expiration of thc term fixed, I shall not retain any con. 
croing,bebadalreadyhelditpreviou.ly, cern wbatever with thelandi that you shull then be com· 
petent to resettle the land with me, or to let it out to anybody as you may please; that when-
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ever you should find it necessary to tske any portion of the 
land into your ""tt, possession, I shall give up tbat portion 
without any objection, and get abatement of rent; and that I 
shall pay separately the new cess already imposed by Gov. 
ernment, as well as that which it may impose hereafter. On 

ibese conditions, I execute this KalJllliyat for the temporary j.te. .Dated tbe 1287! 

.. Can anyone -say that, in the face of such endeavours as these to override 
the law by means of contrsct, the legislature has any choice but to maintain 
the law in spite of the so-called contracts. 

'c The objections with which I have been dealing hitherto apply mainly to 
the provisions of the Bill concerning the occupancy-tenant; but we have heard 
some very strong objections to the protection given to the non-occupancy, or, as 
the Bill calls them, ordinary, raiyats. Under existing law, raiyats not having !l 
right of occupancy are entitled to pattas at such rates as may be agreed upon 
between them and the persons to whom the rent is payable. The term of such 
pattas is exclusively at the discretion of the landlord, and such a raiyat cannot 
against the will of his landlord, retain possession of land in which he has not 
a right of occupancy; but, if he has enwred into possession otherwise than for 
a specific term, or, having entered for a term, haS held. over with the consent of 
his landlord, express or implied, he cannot be ejected without service upon hiIll; 
of a reasonable notice to 'quit. His rent can only. be enhapced after service 
upon him of a. notice of enhancement, served by order of the Collector. If, after 
such a. notice has been served upon him, such raiyat elect to remain in possession 
of the land, he cannot be compelled to pay more thana reasonable rent therefor . 

. (180m taking this statement of the law from Mr.Field's Digest). The altera
tions which the Bill proposes to make in the law are these. Subject to the' 
general maximum, we leave the rate of rent to be fixed by contract; we leave, 
the raiyat subject to enhancement without a suit, but we provide that, if in con· 
sequence of his refusal to accept the enhancement the landlord wishes to eject 
him, he shall pay him compensation for disturbance. The compensation to be 
made will be in proportion to the enhancement demanded, so that, if the 
enhancement is moderate, the raiyat will probably prefer to pay it; if it is ex. 
cessive, the landlord will have to pay for ejecting him. The object is two-fold
to keep the landlord to reasona.ble enhancement, and to prevent his making use. 
of his power to enhance as a. means for ousting the raiyat so as to prevent his 
acquiring a right of occupancy. I was quite prepared for strong opposition on 
this point. It is in princip~e a. return to the modified rights of occupancy w)J.ich 
the Comr::.ission proposed to give to the three years' tenants; in other words, 

r 
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it aims at giving so.me security o.f tenure under which occupancy.rights can 
grow up to all cultivators. It is admittedly an innovatio.n or experiment which 
has never been tried in India, and at 'first sight is open to the charge brought 
against it of being an invasio.n o.f the landlo.rd's rights. Now it is pointed out 
in Mr. Ilbert's speech that a high authority has co.mputed that 90 per cent. of 
the raiyats of Bengal have occupancy rights .• The Bihar Commissio.n computed 
that. between sixty and seventy per cent. were in a conditio.n which would enable 
them to claim oqcupancy-rights under the present Bill. Still there is an im. 
portant residuum, and the question at issue is-does public' policy require us to 
protect the position o£.this residuum at the expense of the po.wers no.w held by 
landlo.rds? The reasons which led the Government to. answer this questio.n in 
the affirmative may be gathered fro.m the fo.llowing extracts from their despatch 
No. 16 of last Octoher to the Secretary o.f State. They said, with reference to 
the very subject-' We have first to. consider the proportion o.f cultivators whom 
the scheme leaves unprotected', and, aftElr referring to the figures quoted abo.ve, 

• the despatch goes on-

'The proportion is at best conjectural, and we are not eoncerned to insist on its accuracy. 
but the important point to be remembered is that the number of unprotected raiyats, what
ever it may be at the moment wheu legislation is completed, will, under your Lordship's 
scheme, be thereafter a coustantly increasing number. Every acre 'of land which becomes 
vacant, whether by purchase or pre-emption on' the part of the landlord, by death without 
heirs, or by abandonment of the occupant, falls out of the protected class, and instantly be_ 
comes a subject for ,a renewal of the evil contest. The landlord's interest is immediately 
concerned in preventing the settlement on such land of any existing cultivator of the estate 
cr village, and in defeating, as regards tenants from outside, the accrual of occupancy-rights 
by twelve years' prescription on such land. the old series of litigation, enhancement and eject
ment will recommence, and in the course of another generation the percentage of land thus 
acquired will be sufficient to reuder necessary a re-opening of the whole 'luestion, and will 
inevitably involve fresh interference On the pllrt of Gove=ent. 

'In the meantime, it is abundantly manifest that the position of this unprotected residuum 
will be infinitely worse than that of unprotected raiyats under the existing law. At present, 
the landlord can effectually prevent the IICcrual of occupancy-rights by merely shifting hi. 
tenant from one plltch of cultivation to another J und8f the {'roPOSed rule it will be incumbent 
on him to turn the tenant out of the vill\lge altogether, out of his house and homestead as 
well as out of his land, aud. we have every reason to believe that this power, which, even as a 
threat i .. "trrorem, would be {'roductive of the worst conse'luences, wonld in man! cases be 
actually put in force.' 

" And they added-

'fence round the twelve years' rule as we may, auy rille which makes it to the interest of 
tho lIIndlord. to {'revent the growth of {'rescri{'tive rights leaves of necessity to him both the 
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power and the inducement to put such pressure on his raiyats as cannot fail to become in
tolerable.' 

.. They explained, therefore, to the Secretary of State that it would be in 
their opinion necessary, in introducing a modified twelve years' rule, to combine 
it with a system of compensation for disturbance to unprotected raiyats . 

• 
"i'here is another point to be considered. It is admitted that the defini

tion in Act X does not override occupancy-rights which may have accrued by 
custom outside that Act. I have quoted from Messrs. McDonnell and Edgar, 
and migbt adduce much similar testimony as to the general existence in some 
parts of the country of a customary right of occupancy quite independent? 
of any fixed limit of time. I have .given the evidence supplied from one 
Munsifi in Central Bengal of the transferability of the rights of korla raiyats,-:
evidence consisting of the fact that no less than 40 such holdings have, in the 
course of. the last few years, been brought to sale in execution of decree, and 
fetched very substantial prices, as 'much as ten and fifteen years purchase of· 
the rental. I have here a table supplied from another Munsif in Jessore, 
showing that in his Court, in the course of two months, some 35 under-tenures, 
many of them technically korfa tenures, and all coming under the ordinary 
head of non-transferable rights, had }:loon 8014. 

"Now, if such under-tenures can be sold for substantial sums in execution 
of decree, does it not follow that the holder has in them a property worth pro
tecting? And, if we are to carry out the accepted policy of establishing' the 
occupancy-tenure on a broad and permanent basis,' of securing 'a substantial 
tenantry free from debt and in a position to save and bear the pressure of 
occasional bad seasons, ' are we' not justified in taking steps to protect within 
reasonable limits the non-occupancy-tenant from arbitrary evictions, and so to 
render possible the accrual of full occupancy-rights which the law aims at p As· 
to the special method by which this should be done, there may well be differ- . 
encea of opinion. 'Whether you can, by fixing a nominal maximum of rent,. 
practically diininish the value of the power of sub-letting is, I confess, question
able; and whether, in the case of nOIO-occupancy-raiyats, competition will not 
overcome legislative restrictions on rents is no less doubtful. I admit also that' 
compensation for disturbance is untried and may be open to objection, but 
while we must affirm the,principle of giving this class a reasonahle measure of 
protection, the particular method of arriving at this result is a subject for 
discussion in Select Committee, and it is one on which we shall be particularly 
ilad to receive suggestionS. 
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" While dealing with this question of ordinary raiyats, it behoves me to say 
something on the subject of sub-letting. We have been asked to prohibit sub
letting, and have been told that in the extension of sub-letting lies a danger 
which may involve a new departure in another generation or two, as a new 
class of rack-rented raiyats grows up on the soil; but it is impossible, as has 
been pointed out, to ignore the universal custom of sub-letting, or to change 
the status of all existing occupancy-raiyat~ and iheir sub-tenants. We have 
done what we can to discourage this habit. In the first place, by making occu. 
pancy-rights transferable, we take away one of the great inducements to sub. 
letting. In the second place we put a limit on the rent which ~n be legaIly 
demanded from a sub.raiyat, and so leave but a margin of -about ten per cent. 
between what the raiyat has to pay his landlord and what he can receive from 
his sub-raiyat. Ordinarily, therefore, it would be better worth his while to culti
vate himself, or to sell, than to sub-let. In the third place, we make it part of the 
law that the tenant should obtain his landlord's permission before sub-letting; 
otherwise the sub-tenant's crop is liable to the landlord's distraint, and this right 

-the landlord is Dot likely to abandon. Whether these provisions will really check 
the habit of sub.letting, I cannot say. I am quite sure direct prohibition would 
be ineffectual, and I am also quite sure that the question is one which depends 
on economic causes, and which legal checks can only very partially regulate; 
but it seems to me that, until the diff«:lrence betwoon what he receives from his 
under-tenant and what he pays to his superior landlord becomes so large as to 
enable the occupancy-raiyat altogether to divorce himself from the soil, the 
custom of sub-letting will not be encouraged, for the occupancy-raiyat (lan, in 
the present state of affairs, find no other m!lllns of occupation; in the meantime, 
therefore, the tendency of our legislation will be to keep the great bulk of the 
occupancy-raiyats on tbe soil, but more able to subsist comfortably and to 
resist adverse circumstances than at present: anyway, I don't think legislation 
can wisely go further in this direction than we are doing, and, as Mr. TIbert said 
in his opening speech, 

'sufficient for the Statesman if he can grapple with the problem of the day; for the 
distant future he must leave posterity to provide.' , 

" And now I come to the point agQ.inst which the main attack of the opposi
tion is addressed, namely, that while we have done everything to increase the 
security of the raiyat, we have done nothing to carry out the two objects for 
which legislation was originally demanded,namely, to facilitate the recovery of his 
rents by the zaminWir, and to give him a sure and satisfactory method of en. 
hancement. Many of the objections were answered in advance by Mr. TIbert. 
He has shown what we have done and why we have been unable to do more. 
In the matter of procedure for recovery, he showed that there was no royal road 
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to the discovery of facts. and by shortening the code of procedure you do not 
shorten procedure itself; that you cannot, without danger of gross injustice, 
shift in these cases the burthen of proof, and that the real reason why rent suits 
take time is that there are generally substantial issues to be tried, and substan
tial injustice, especially in executing ez pa,rte decrees, to be guarded against. 
What we have done is to give a m.wned power of distraint, which is really a 
form of atts<lhment before judgment, and should in very many cases take the 
place of a suit altogether. Doubtless, as has been urged upon us, many zamin
d8.rs would wish to be able to exercise this power of distraint directly and of their 
own authority, instead of through the intervention of the Court. This is what 
is now very generally practised in BihH.r, and it has been defended by certain 
zamindlirs in the papera before us, as well as in this Conncil, as being less tedious 
and less expensive to the raiyat than the regular process. Doubtless a creditor 
might S!l.y, it would be much shorter, and perhaps less expensive to his debtor, to 
take the purse out of his pocket"than to sue him. for the debt, but neither the 
law nor the debtor look at the matter from this point of view. The law calls 
it robbery, and the debtor is likely. either to resent it by violence, or by getting 
the law to enforce the penalty for robbery. In other words, we cannot allow 
one of two disputants to be the judge in his own cause,-no, not even judge in a 
Court of first instance, and though his decision be open to appeal, for this is the 
plain meaning of giving him summary powera of distraint and leaving the raiyat 
to contest it by suit. In ordinary suits, where distraint through the Courts is 
not had recourse to, Mr. Ilbert has described the procedure, b~ed very much on 
that of the Small Cause Courts, and abolishing all unnecessary delays, and dis
allowing appeals in petty cases, and has explained our readiness to consider in 

:Select Committee any further simplification, should such simplification appear 
consistent with justice to both parties. 

I, But it is not merely a shortened procedure; it is a summary procedure, 
which is wanted,-a procedure, in fact, which will give the landlord the benefit 
of the presumption in his fa.vour, and place on the raiyat the onus of proving 
that the presumption is erroncous. 

"Now, there are only two forms of summary procedure-one through the 
inU;lrvention of our Courts, the otlier through executive authority, like the certi-
ficate or patn! procedure. . 

" Summary procedUl'8 through the executive authorities has long been tried 
in India. There are numerous examples of failure. Up to 1859, a zamindar 
could enforce pa.yment of rent either by distraint or summary suit before the 
Collector. This was discontinued by the framers of Act X. The raiyat had 
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no remedy but by a regular suit, and this, the framers of the Act declared, was 
'almost tantamout to refusing him any remedy at all'. The abolition of these 
summary powers was objected to then by the British Indian Association, much 
on the same grounds as those now put forward (as indeed were all the restric
tions on thezamindar's power, including that of arresting their raiyat); 
but, these objections were deliberately ovllrruled. The question of a sum
mary procedure through the executive authorities was then definitely set
tled in the negative, after an experience dating back to 1799. Nor has 
summary procedure through the Court been found more satisfactory. I 
believe the experience of the proceedings under section 530 of the old Proce
dure Code fully justifies this assertion. The hon'ble gentleman opposite now 
asks that we should give to the zamindars the same summary procedure (that 
of the Certificate Act) which the Government use in recovering public demands. 
In .the first place, let me point out that under this Act, in Government estates, 

• the Collector is himself tj!e Court, and may be trusted to decide with reasonable 
fairness between the manager of the estate and the raiyat, and only with his 
sanction, after hearing objections, can a certificate be executed. What similar 
security can zamindars offer P But I will, in answer to the hon'ble gentle
man's demand for this procedure, quote no less an authority than that of Rai 
Kristodas Pal, BaMdur, himself.' ,When it was proposed to apply this proce
dure to the recovery of arrears of rent due on estates under the Court of Wards, 
speaking in the B,engaI Council, he said-

'That would be opposed to right priuciple. Rent.suits sometimes involved questions of 
fight and other complicated matters which were hest left to the Civil Courts. It was observ
able thllt the certificate of the Collector under this Bill, in respect of this class of cases, would 
not be absolute but conditional, and that liberty was given to the agglieved party to apply to 
the Civil Conrts for redress wit~in a year of the making of the cel,tificate. If, then, it was 
considered necessary that the ultimate remedy should be sought for in the Civil Court, he did 
"ot see the necessity of providing for that Class of cases the summary procedure of a certi. 
ficate; it would only lelld to addit.iollllo1' expense, trouble and harassment, and he considered it 
mnch hetter that the procedure should be simplified, and suits for recovery of rent dealt with 
by the Civil Court at once, than that the certificate procedure should be first gone through as 
provided in this Bill, a.nd the same thing shQuld he gone over again in a regular way before 
the Civil Court.' . 

"I think the objection is sufficient, and I wish no better justification for 
our refusal, either to imperil justice by the adoption of a summary procedure 
without redress, or, by giving the redress of a regular suit, to open the way to 
, additional expense, trouble and harassment'. I am grateful to my friend 
for the plume which wings my shaft. At the same time I must admit that we 
'ire PQunq to l'rovide the sreediest and easiest method of recovery that call btl 
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devised, provided it is quite consistent with the security and protection of the 
raiyats; and, if anyone can devise a more expeditious method, which shall not 
jeopardize greater and more important objects, I shall be very glad indeed to 
receive the suggestion. And now, is it the. case that we have done 'nothing to 
enable zamindars to obtain readily a reasonable enhancement of their rents ? . 

"In 1867, again in 1875, and still at the present day, the landlorda have 
complained that, though Act X of 1859 gives them the power to enhance, yet, 
owing to defects in procedure, they cannot put that power into effective action. 
So far as enhancement through the Courts on the ground of increased value of 
produce goes, they say the law is a dead letter. We have to admit that to a 
great extent this is true. The application of .the law requires the Courts to 
ascertain a series of economic facts, concerning which it is impossible for the 
landlord to put before them in most cases the requisite evidence. Well, we 
have made a real endeavour to grapple with this problem. We have. provided a 
scheme by which tables of rates corresponding to the old pargana rates shoulcl 
be fixed by the Revenue authorities, and we have provided for the Civil Courts 
applying these tables to the individual suits brought before them. In other 
words, the economic questions which have paralysed their action hitherto will 
now be solved for them by the Revenue authorities, and all they will have to 
do will be to apply them, or to decide upon special pleas put forward to show 
why they should not be applied .. But we are told that these tables of rates will 
be nnworkable. I think in some parts of the country it- will be found that 
the existing rates are so multifarious, and depend so little on the quality of t.he 
soil or value of nett produce, and so much on other considerations, that the 
preparation of those tables will be difficult, if not impossible. 'In other parts 
of the country, there will be much less difficulty in'their preparation. But the 
scheme is admittedly experimental. I hear that Mr. Finucane finds' pargana 
rates, never changed since the Permanent Settlement, still existing in parts of 
J essore, as Mr. Westmacott found them still existing in Dinajpur. Prelimi~ 
nary enquiries are now being conducted by experienced officers under the 
instruction of His Honour the Lieutenant-Governor, and, when the Select Com_ 
mittee meet in November, we shah be in a better position than we are now to 
judge of the 'chances of success. If it succeeds, there cannot be a doubt that 
the solution of the vexed problem will afford the zamindars a far more satis
factory method than they have ever had before, of legally obtaining a fair share 
of the increased produce. or increased value of the produce, of the soil, and they 
at least will have little cause to complain. If it fails, we provide another 
method on which they can fall back, and that is the regular settlement of rents 
by a revenue-officer, the procedure for which will be founq in Cbapter XI. 
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This procedure is not applicable, it is true, to single suits; it only provides for 
those cases where large numbers of tenants have to be dealt with; but it is 
these cases that most require to be prcvided for, and which most leae! to disturb
ance. Here again I may say that we are most anxious to receive criticism 
and suggestions. 

";r feel that, both in this matter and in that of a speedy recovery of arrears 
. really due, the zamindars are entitled to ask of us whatever assistance consistent 

with the interests of justice it is in our power to give them, and it is n matter 
of regret to me that the inherent difficulties of the problem are so great as to 
render a thoroughly satisfactory solution of them impossible. I have alluded 
to various abuses to which the raiyat is liable, but I am not at all insensible to 
the other side of the question, and I hope that further discussion may enable 
us to hit on some method of improving on the proposals of the Bill in this 
respect. I have now said all I have to say in reply to the objections taken to 
tke leading principles of the Bill. I have purposely passed over many objec
tions taken to minor points, and I feel that an apology is due for having, as it 
it is, trespassed so long on the time and attention of the Council. But there 
is one subject in connexion with ,the history of the Bill on which, though it 
has not been mentioned either in Mr. lIbert's opening speech, nor in tho 
course of the debate, except cursorily.by' His Honour the Lieutenant-Governor, 
I have still a few words to say. It r\lfers to BiMr. Now, though the origin 
of the Bill, as regartls Bengal, was the demand of the zamlndars for greater 
facility to collect rel!.ts and to enhance ;-a demand which, as soon as it was 
looked into, showf'.d also the necessity of simultaneously securing greater fixity 
of tenure and limitations to enhancement; in regard to Bihar the genesis of 
the Bill was different. There the primary object was to secure the tenant in 
the rights which were fast slipping from his grasp, and the facilities required by 
the landlords were a secondary object. If we look to the draft Bills forwarded 
by the Bihar Committee at Bankipore, this difference ill very apparent, and I 
may be asked, what has become of the suggestions of the Bihar Committee? 
Well, their work was referred to the Rent Commission, which remorselessly 
eliminated many of their suggeStions. They refused to deal with the filing of 
zamindan accounts, to exclude from evidence the loose sheets that now take the 
place of village-records; they refused to make the interchange of pattas and 
kabUliyats compulsory, though they partly provided for this by making a decree 
take the place of a patta; they refused to insist on counterfoil receipt-books; 
in other respects, they conceived that the measures proposed for Bengal would 
suffice for Bihar, except in regard to bhaoli rents, for which they made specific 
provision. The Government of Bengal, acting on Mr. Reynolds' suggestions. 
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made specific provision for measuring and recording zar!t, and preventing the 
growth of occupancy-rights therein, and also for preventing raiyati land being 
further ahsorbed into zarit. It followed the N orth-Western Provinces rules 
as regards appraisement and division of the crop, and allowed commutation of 
grain into cash rents at the request of the raiyat. It also provided a rule, 
which the Government of India have tentatively eliminated, for restricting 
thlkadars from enhancing, a restriction which can easily be evaded, and finally 
it vested possession of the crop in the raiyat, so as to make the-common restraint 
and interference with it on the part of the landlord criminal trespass. They 
also proposed to have a cadastral survey and record-of-rights undertaken experi
mentally in the Patna Division, and this subject, as we have heard, is now under 
the Lieutenant-Governor's consideration. 

" It will be seen, therefore, that while some of the special sections intended 
for Bihar have been made general, some of the general sections have beeh so 
altered as to be made applicable to Bihar. Thus the provision for measuring and 
recording the zamind3.rs' private lands has been made permissive for the Lieu
tenant-Governor to introduce into those districts where it appears needful; the 
marimuU).limit of produce rents in staple crops has equally been made of general 
application. On the other hand, the general provisions about making receipts 
full and complete in themselves has been accepted as sufficient tQ meet the re
quirements of Bihar. So also has the principle of allowing di,.straint only through 
the Court. This, and the provision for vesting the possession of the crop in 
bhaoli land in the tenant (which is merely a. distinct statement of the existing 
law, I believe), will do much to remove the special evils of the illegal distraint 
on crops, which, I am afraid, in spite of what was said yesterday, is still very 
common in Bihar. I must not detain you longer on this subject. 

"What has now to be done is this. 'rhe Bill is to be referred to a Select 
Committee at once, but we do not propose that the Committee should meet till' 
the Council re-assembles in November: In"the mean time, there will be ample 
time for discussion, and we hope, before that time comes, to receive the matured 
opinion of the Government of Bengal, and its most experienced officers, and 
of the various associations and individuals interested in the subject. We 
cannot have too much light. You may have heard of 1,\ comparison in which, 
in the present state of medicine, nature and the disease are likened to two men 
fighting, and the doctor to a blind man who strikes in with a stick, hut whether 
he helps nature or helps the disease is a matter of accident. Of course such a 
comparison is most unjust, hut I have often thought that, if not applicable to 
medicine, it was not wholly inapplicable to such legislation as· introduced the 
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twelve years' ruie of Act X. At least, "\Va must endeavour to avoid that error; 
we must get as much light and as much criticism on the Bill as we can. I hope 
that during the Simla sessions much of this criticism will be digested and con. 
sidered by the Government, and that, when the Select Committee meet in 
November, much of the ground will have bee:q. cleared, and we shall be able to 
throw overboard at once any provisions which may be decisively and on good 
grounds condemned as useless and unworkable. 

His Excellency. THE PRESIDENT said :-" The full discllssion which this 
question has received, and the able speeches which have been made by those 
hon'ble members who have addressed the Council, leave me but little to say. 
And yet I should not like to allow this debate to close without making some 
observations on the subject, which has engaged the attention of the Council for 
the last two days. I need say nothing in regard to the history of this question 
(lown to the present time. That history has been very fully laid before the 
Council by my hon'ble and learned friend Mr. Ilbert, by Major Baring and 
other hon'ble members. And they have shown that the direct intervention of 
the Government of India has only been called forth at the last stage of these 
proceedings, after every point connected with the matter has been examined, 
considered and threshed out by one o.f the most complete enquiries that any 
question, I believe, has ever undergone in this or in any other country. As far 
as the present Govemment is concerned, they took no official steps in the matter 
until they received the letter of Sir Ashley Eden in June, 1881. And, indeed, 
for myself, all I had done in regard to it up to that time was to commence a 
study of the voluminous literature already accumulated on the subject. When 
that letter of June, 1881, was 'received, containing the clearly expressed and 
matured views of the Government of Bengal, it then became our duty to take 
up the question(carefully to consider all the information which was supplied to us 
and to determine the course which we should take. Now it seems to me that it 
cannot by any possibility be denied that, after the long discussions which have 
taken place on thill subject, extending over many years, over the tenures of 
office of successive Viceroys and Lieutenant-Governors of Bengal, the time has 
fully come when it is absolutely necessary in the interest of all parties that 
a settlement should be arrived at. That some legislation on this subject is 
required has long been admitted by the zamindars, and it was not denied 
yesterday by my hon'ble friend Mr. Kristodas Pal, in his 'able speech. 
Legislation on this subject is necessary. But I strongly hold that you 
cannot legislate on one part of a question of this kind alone. Various 
attempts to do so have been, made, but I am of opinion that the Select 
Committee on Sir Ashley Eden's Bill of 1878 were perfectly right when they 
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came to the conclusiOli that they were unable to deal with one part of the ques
tion, and that no satisfactory solution could be found nnless it was taken up 
as a whole. That decision was approved by the Government of Lord Lytton, 
and the Rent Commission was issued, and I can only add my testimony to the 
ability, the zeal, the industry and the intelligence with which the members of 
that Commission discharged their auty. As has been truly said, we have in this 
case to deal with very different states of things in different parts of Bengal. 
In some parts of the Province the raiyats are strong and the landlords are 
weak; in other parts of the Province there is an opposite state of things, inas. 
much as the raiyats are weak and the zamind.ars are strong. And that very 
diversity of circumstance of itself seems to show that if you are to treat on this 
SUbject, you must deal with it for Bengal as a whole. You must look to the 
interests of both zamindars and raiyats; you must consider what is the position 
of the landholders, and what is the position of the tenantry. You are b01~nd to 
consider broadly and generally the interests of both parties to this great contro
versy. But then the preliminary objection is often taken that, on a wide view' 
of this question, the Government and the legislature have no right to interfere 
between the zamindars and the raiyats in Bengal. Now, I was much struck 
by the line which was adopted by my hon'ble friend Mr. Kristodas PaJ. in 
regard to this branch of the question. He did not urge directly that- the Gov
ernment (and by the Government I mean both the Executive Government and 
the legislature-the Government in its largest sense) is not entitled, in conse. 
quence of the Permanent Settlement, to deal with the question at all. He ap
proached very nearly at times, in his speech, to that assertion, but I observed 
that he never actually made it, and I was not surprised that one so skilful as 
he is, and so practised a debater, should have steered clear of that asser
tion. He knows the qu~stion well, and he must feel the force of the 
arguments which call be, and which have, in the course of this discussion, been 
ably urged to show that the claim which has bllen set up by and on behalf of 
the zamindars, to the effect that the legislature and the Government are debarred . 
by the agreement of 1793 from interfering on behalf of the cultivators of the 
soil, is not tenable. The clause of the Permanent Settlement which bears 
on this subject has been read to. this Council more than once in the course 
of this discussion, b]lt, nevertheless, I must read it again, because it is of the 
greatest importance that in a matter in which there is even an insinuation .that 
a question of good faith is involved, there! should ·be no mistake. whatever. 
These are the words which have alresdy been quoted in this Council, and which 
it is essential that this Council, in dealing with this qucstion, should bear in 
mind-

'It being the duty of the ruling power to protect all classes of people,. and mOl'e parti. 
cularly those who, from their situation, are most helpless, the Governor General in Council will, 
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whenever he may deem it proper, enact such Regulations as he may thi~k necessary for the 
protection and welfare of the dependent taluqdars, raiYBts and other cultivators of the soil, 
and no zamlnd1ir, inliependent taluqdar or other actual proprietor of land shall he ent.itled on 
this account to make any objection to the discharge of the fixed assessment which they have 
respectively agreed to pay.' 

, 
." Now, as it seems to me, nothing can be clearer or more precise than that 

language. In those days, in many public documents, clearness and precision of 
language was frequently wanting; out I do not think that the most able drafts
man in the world could easily have devised language which is more perfect and 
more absolutely clear than that which is contained .in this passage. And it 
appears to me that that passage dispels at once all idea that the Permanent Set
tlement prevents the Government from coming to the assistance of the tenants. 
I hold, on the contrary, that it shows that the Government, in 1793, gave to the 
raiyats and all the cultivators of Bengal a distinct .and binding assurance that 

• they should look to them for protection and for the promotion of their welfare. 
It appears to me that under these words the Government gave a distinct pledge 
that they would protect the raiyats and promote their welfare. My hon'ble friend 
Mr. Kristodas Pal said, in the course of his speech yesterday, that he regarded 
the Permanent Settlement as the charter of the landlords and tenants in Bengal. 
I am willing to accept that statement; but if it is so, it is a charter given by 
the Government to the landholders on the one hand, and to the tenants on the 
other. Now let us'for a moment lo.ok at the mode in which the engagements 
of that so-called charter have been fulfilled .. From the moment when it was 
promulgated, the zamfndars and other landholders of Bengal, as a class, 
obtained substantial benefits, which have subsequently been growing in value 
and importance from year to year; while, on the other hand, the cultivator of 
the soil received nothing but an assurance which, for long years of gradual 
depression, through what His Honour the Lieutenant-Governor of Bengal 
called to-day the culpable negligence of the Government, has been permitted 
to be wholly barren. Act X of 1859 was an honest attempt to give effect to that 
assurance. It was an attempt wholly unjustifiable, if the contention that the 
Government is precluded from interfering between landlord and tenant is a sound 
contention. But it is obviously clear'that the Government and the legislature 
who passed Act X of 1859 did not for one moment admit any contention of the 
kind. That Act has undoubtedly done good, and I am not in the least inclined 
to decry it; still less am I inclined to think lightly of the purpose and inten
tion of those who framed and passed it. But that Act has failed to fulfil 
all the objects for which it was introduced, because its authors did not foresee 
the mode in which their intentions might be set aside and rendered nugatory. 
I have heard it stated that the late Mr. O'Connell is reported to have said that 
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he could drive a coach-and-six through any Act of Parliament. Whether hs 
could perform that feat or ~ot I cannot say; but I will say this, that a coach
and-six: has been driven, at all events, through the intentions of the Act of 
1859, and that measures have been devised for evading what I cannot doubt to . 
have been the object with which that Act was passed . 

.. But it has been suggested that we have no right to touch this question; 
because the zamindlirs have been called prQprietors and owners of the soll, it 
has been contended that it follows necessarily that they have a full and absolute 
right in the property, and that no one else has any interest in the soil at all. 
On the meaning of the words 'proprietors and owners', this question very 
largely depends. My hon'ble friend Mr. Kristodas Pal, and still more Raja. Siva 
Pars8.d, if I followed him, appeared to contend that no man could be caJled 
a proprietor who had not the most absolute and complete right to do in every 
respect whatever he pleased with the land. That certainly is not the notion 
which we entertain of an owner or proprietor of land in England. A great deal 
has been said about the zamind8.rs having been made proprietors after the English' 
fashion. If that is 80 then I must point out that the vast majority of land in 
England is held by pecple who are owners in only a limited sense, who cannot 
sell or mort,,<>age the land without the sanction of somebody else, and who very 
often cannot sell or mortgage at all. And it is quite a mistake to suppose that,' 
because a man who has a limited interest inland is caJled a proprietor and owner. 
therefore he becomes au. absolute proprietor and ownep, and is given an absolute 
fee-simple right to the land to do what he likes with it. So far as I am able to 
judge by all the evidence which I have seen, on this complicated and much con
tested question of land-tenures in India, I am led irresistably to the conclusion 
that there never has been, m Illdi .. an absolUite owner of the soil in whom every 
possible killd of right of property is vested. It appears to me indisplltable that the 
raiyat/! and cultwators of the soiJ. have always had·, or at least a great proportion of 
them. have aJ. waye had, rigbts in the soil m0re or less perfeetly secured to them &e. 

cording to the ciooumstances of ~e time and the position of the parties,that rights. . 
oil this d.eseription have been at aU times recognised, and that they have never 
been. abandoned by those who believed that they possessed them. And it mllllt be' 
remembered that, if it be true that ninety pel' cent. of the tenants in, Bengal M& 

ocoupancy-tenanta now, 01'. te take the lower estimate which I have seea put;. 
forward upon good authority, that seventy per oent. only of them are now oecu .. 
panc;)' tenants, it is perlectly clear, at least as regards nine .. renths 01' seven~, 

tenths of the landlords of Bengal, that they are not absolute owners in the sense> 
in which the words hav-e been used by the opponents of the Bill, in the· C9ursa,. 

of this'discllSsion. And, as,I have spoken. of the position of the za.min~ l. 
If 
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should like, in passing, to say that no man can recognise more,fully than I do 
the truth of what was stated by the Maharaja of Darbhanga yesterday, whose 
presence in Council, I am sure, we all welcome, when he said, in modest 
terms, that the landholders of Bengal were not all bad landlords; I have 
not the slightest intention of asserting that they are, and if you want any 
proof to the contrary, you will find it in the facts brought forward by the 
Lieutenant-Governor of Bengal in regard ta the estates of the Maharaja of 
Duniraon. 

"It is not a question of the personal character of individual zamindars, 
but it is a question of what are the rights of two parties-both having some 
rtghts in the land-the stronger of these two parties, the zamindars, in many 
instances, resisting the rights of the other, who, on account of their weakness, 
are entitled to receive protection from the Government. Now the Hon'ble 
Kristodas Pal, in speaking on the Bill, described it as a measure which in
volved the redistribution of property. I confess it seems to me that, looking at 
,the past history of this matter, lookingwat the gradual lessening of the rights 
of the raiyats since the Permanent Settlement, looking at the extent to which 
their position has, from a great variety of circumstances, been weakened since 
that date, and at the manner in which they have lost rights, which, to my 
mind, it is clear that they originally possessed, it would be much more true to 
say that this Bill is a Bill for the restoration, rather than for the redistribution, of 
property. But it does not go so far; we do not propose to restore to any portion 
of the cultivators oi the soil the position in which they would now stand, if the 
system which was in force at the time of the Permanent Settlement had been 
unaltered down to the present time. What this Bill does is to leave the land
lord" broadly speaking, all the advantages which he has acquired during these 
ninety years. It leaves him the rent which he now receives. All it says to him 
is 'Your power of enhancement and eviction shall be, to a limited degree, brought 
back in the future to the position in which it stood ninety years ago'. To 
my mind, then, so far ,as regards any question of right, we have to-day 
a most plain right-a right which was asserted and exercised in 1859-to deal 
with this question, if we consider it necessary, for the purpose of protecting 
the interests and promoting the welfare of the cultivators of the soil. And 
we propose to take steps for that purpose which will fall very far short of r~ 
storing the cultivators of the soil to the position in which they originally stood. 
To attain this end, so far as can now be done, is the principle and the main 
object of the Bill which we are now considering. I will now pass, there
fore, from the point which'is really the only point under discussion at this 
stage, namely the principle of the Bill, ana' I will consider, as briefly as I 
oan, some of its leading provisions more in detail. 
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"And, first, with regard to, the question of occupancy raiyats. All 
that this Bill will really do, will be to render more effectual what was the 
true object and intention of Act X of 1859. As·I have said, I do not believe 
th~t the framers of that Bill anticipated the mode in which the proposal which 
they then made would be evaded, and I feel no doubt whatever that, if they 
were here to-day to speak, they would accept, upon this point at all events, the 
legislation which we are now proposing as the most effectual means of carrying 
out their original intention. I was very much struck yesterday by a reference 
which was made by my hon'ble friend Mr. Evans to a letter, which L think 
he said he had seen in a newspaper, from a Bengal zamindar, in which 
the writer said that he recognised that the great body of the raiyats had a 
moral right of occupancy in their holdings. The law cannot deal with a purely 
moral right; but the moment you get so far as to say that a man has a moral 
right to an occupancy tenure, you are'very near the day when the legislature 
will say 'We will convert that moral right into a legal one '; and that is all we 
propose to do here now. It is admitt~, upon all hands, that Ac~ X of 1859 was 
intended to preserve all customary rights, and the twelve years' rule waS 
introduced for the purpose of giving rights over and above those which existed 
under the customary rules. In fact, the twelve years' rule was not intended, 
whatever may have been its practical effect, to exclude from the right of 
occupancy any khudk&8ht raiyats, or, as they were called • resident' raiyats, 
but, on the contrary, to bring within the benefits of that right certain 
other tenants, not resident raiyats, who, under the original qefinition of the Bill, 
would have to be excluded. Unfortunately, as I have said before, this Act has 
been so worked, that what was meant to give additional security has had the con-, 
trary effect, and has deprived many resident raiyats of what would have other
wise been their clear rights. Now, for my own part I confess that, in consi
dering this question, I C!l.unot altogether divest myself of the fear that, so 
long as you have a fixed limit of time at the expiration of whicll the raiyat will 
obtain .a right of occupancy, there will be more or less danger of a continu
ance of the proceedings which have been resorted to under Act X of 1859.' 
My own view on this subject has been very ably stated by Mr. Justice 
Cunningham in his Minute on the Rent Bill. Mr. Cunningham says :-

, But this bappy state of things becomes impossible when the legislature' enacts that, at 
the end of a stnted period, the f4lnant shall change his .tatus, and the landlord lose a consider
able portion of his rights. The two parties are thronghout necessarily at arms length, and. as 
lOon as the period approaches, the landlord naturally does something to prevent the accrual of 
the prescriptive right, and is always on the look.out to prevent the growth of, occupancy_, 
rigbts, and to destroy them where they now accrued.' 
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"That was the reason, the desire to avoid that source of di1l'erences and 
possibilities of contention, which led me, in common with my colleagues, to sub
mit to the Secretary of State the proposal which is contained in our despatch 
of March last. Lord HartiIigton did not approve of -our proposal on that point, 
and preferred that the Bill should be framed in the manner in which it has 
'been drawn up and is now before the Council. I certainly do not doubt that 
the :j3ill in this shape will have a very beneficial e1l'ect. I am not at all 
sure that it may not, in the first instance, go nearly as far as the proposal which 
we made; and all I have to say on the subject is, that it will be the duty of 
the Government very carefully to watch the proceedings taken under this .Bill, 
if it becomes law, in order to see that the process of shifting raiyats from village 
to villa,ge, from field to field, does not spring up under this measure; and to stop 
what will be any clear and distinct evasion of the intention of this law. 

"Now, passing from the subject of occupancy-rights, I have a few words 
to say on those provisions of the Bill w)pch render void any contracts incon
sistent with the general scheme of the measure •. When you have to deal 
with a matter in which the practice of contracting out of the law (legally con
tracting, I admit} has been very largely resorted to, so as to show that those 
who have the power have not the inclination to conform to the obvious 
intentions of the legislature, it becomes a very serious question, at all 
times and in all countries, to what extent the legislature should allow 
their intentions to b~ overridden by an arra:ngement between two parties who 
stand towards each other in such very different relations in point of strengtb 
and position as the raiyat and the zatnindar. I will give you an instance 
drawn from my own experience. Some years ago, an Act of Parliament was 
passed in England, on the subject of giving compensation for improvements to 
English tenants. It was wholly a permissive Act. it showed 'cleady the mind 
of the legi~lature, but it was left to the parties, or really to one- of the parties 
concerned,~the landlord,-to decide whether he would be bound by the Bill or 
not. The majority of English landlords, the majority even of those who sup
ported the Bill, proceeded at once to Fender it inoperative, and it had very little 
practical efi'ect; so little that I was one of the very few people who did act 
under it. And what was very much like some of the proceedings complained 
01 in, sO)Ile Government departments h~re, the Govermnen~ themselves, unller 
t)J.eir owl). Bill, gave notice to all their tenants that they wouJd .have nothing 
whatever to say to.the BilL What has ~en the consequence? why. at the present 

. moment Plj,rlia.ment is about to take up this questioQ. again, and to pass a. Bill 
wlPch will make it compulsory upon both parties to enter upon these· arrange

. ments, and will prevent them from contracting themselves out of them. The 
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general principle of making tne Bill compulsory on both parties is pretty well 
agreed upon on both sides of the House of Commons. The case here is very 
similar. We have parties contracting out of the provisions of the law, and if 
that law is to have any effect at all the only process by which it can be made 
effectual is to say to these parties, 'You shall not be permitted to contract 
yourselves out of the law'. Sur~ly it is high time to do s~ when we find men 
contracting themselyes out of this and many other laws which impose cesses 
upon landlords, and which forbid the imposition of illegal cesses upon 
tenants, such as abwab8 and other forms of illegal taxation. . Upon this point 
I can only say that we are acting upon princiyles generally recognized in cases 
where the legislature finds itself in the position of having no alternative except 
to make the provisions of the law imperative upon the two contracting parties; 
for it is useless to pass this or any other measure unless it is determined that 
its provisions shall be enforced, and that the. parties shall not ~have the power 
of escaping from them. 

" Something has been said about the conduct of Government officials iIi 
Court of Wards" estates and in other estates. His Honour the Lieutenant. 
Governor has told you to-day of the orders which have been recently issued on 
. that subject, and I can only say that these orders are entirely approved of by 
the Government of India,- and that we have taken steps of a similar kind in 
regard to the other parts of India. 

"Now, with respect to the question of transferability. The evidence ap
pears to me, I confess, to be overwhelming, that in the greater part of Bengal 
the practice of transfer exists under a custom which the Courts have recognised. 
The Government of Bengal in one of the papers-I think it is the letter of Sir 
Ashley· .Eden-t!ays 'that the weight of opinion received is in favour of recog
nising in the law what-is an almost universal custom of the province,' that is 
the custom of transfer. If it is an almost universal custom in the Province it is 
only right that it should be recognised, and it appears. to me that it is in the 
interests of the zamfndars t11!tt it should be recognised in the mode in which we 
propose to recognise it; because where this custom exists now the landlord 
can put in no claim for pre-emption. If we are going to reduce the right of 
anybody in regard to transfers, we are going, practically, to llinit the right of 
the tenant, and not of the landlord, by giving the latter a power to come in and 
say: 'I claim to buy what you want to transfer,' and at a price to be settled 
by a -Court instead. of at. the highest price which the tenant would otherwise 
obtain. There is a great deal to be said against giving the landlord this 
'power, on the ground that the Court might adjudicate a price very much below 
the price which the tenant could get under the existing custom. 

10 
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" The Hon'ble Kristodas Pal seems to think that the result of these pro
visions will be to force both parties into Court; but they may agree out of Court 
if they like. Would my hon'ble friend prefer that the landlord should be 
obliged to give whatever any other person offered the tenant for the holding? 
That is an amendment which may be considered in Committee, but it would 
not, in my judgment, be in favour of the lanjJord. It appears to me, I must 
say, that it would not be fair to the landlord to proceed in ,that way, 
because it would be very easy for the tenant to have a collusive sale and to get 
some friend to come forward and pretend that he was willing to buy at a very 
high price his occupancy-tenure, and thus to make it almost impossible for the 
landlord to exercise his right of pre-emption; and besides this, I am told that 
it happens in many parts of the country, that neighbours who are not on good 
terms with a zamindar are often ready to pay a fancy price in order to annoy 
. the landlord. This,' I think, ought to be prevented, even at some risk of dimi
nishing the rights which exist in many parts of the country under the custom 

.of the present day, and we ought, therefore, to give the landlord the right of 
pre-emption at a rate to be fixed by the Court. If it is true that the system 
of transfer, as the Bengal Government has stated, is an almost universal custom 
of the Province, this provision is rather in favour of the zamindar than other
wise, and I observe that the Maharaja of Darbhanga was inclined to take 
that view. 

t, Passing froID' that point, I come to the question of enhancement. Now, 
the position of the law with regard to enhancements is this. The Hon'ble 
Kristodas Pal has told us that enhancements are now practically at an 
end, and it is, I believe, generally admitted that, under the law as it stands 
at present, it is extremely difficult for a landlord to get even a just and 
reasonable enhancement. Notwithstanding that absolute right of property 
which we hear so much about, the landlord cannot now enhance, except 
under certain conditions laid down in the Courts. The practical effect of 
our proposal would b~, I believe, to make just and reasonable enhance
ments more easy and not more difficult to obtain than at present; and I 
know very well that many persons wl10 feel very strongly on the subject take 
objection to the Bill as now framed, because they think that it will have the 
effect of rendering it practically easier to enhance than at present. At the same 
time we do take, and deliberately intend to take, ample provision against unfair 
and unjust enhancement, against rack-renting and against depriving the tenant 
of his fair share of the produce. That we deliberately intend to do; but we are 
ready to render it easier than at present for the landlord to secure such enhance
)llent as the law declares to be right. I won't detain the Council DOW with any 
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remarks upon the subject of the tables of rates. The Hon'ble Kristodas Pal 
seemed to deprecate that part of the Bill. It wilr, no doubt, receive the careful 
attention of the Select Committee, and by the time the Select Committee meets 
we shall have a great deal of practical evid~nce upon it, and it will then be 
for the Select Committee to consider how far' the principle can be applied. I 
think the principle would be usefp.l, but it is not essential to the system of the 
Bill. It may be applied to one part of the country and not to another. ]; said 
just now that we did not intend to permit the rents of these occupancy tenantS 
to be unduly enhanced, and that is why we have fixed a maximum. The ques
tion of the amount of that maximum is undoubtedly an important one, requiring 
the consideration of the Select Co:nu;nittee. The difference between twenty 
and twenty.five per cent. is not very great j. and the Lieutenant.Governor 
has before him evidence which shows that twenty per cent. is as far as 
we ought to go. 

I come now to what the Bill calls the ordinary raiyat. We have. 
thought it right to give a man in that position a certain amount of 
security, a very much less amount of security than is given to the occupancy 
tenant, but still some .degree of security, and we propose to give it in two 
ways: first, by fixing a maximum similar to, but higher than, that fixed 
for occupancy tenants; and, secondly, by providing. compensation for him in 
eertain ways. I must say that I have found it by no means easy to get a clear 
idea of what is the position of these tenants at present.· Mr. Field, in his 
Digest, that very able work for which we owe him so many thanks, and 
of . the accuracy of which we have so many proofs,-lays it down, in the 
51st article --

'The rent of a raiyat not having a right of occnpancy can be enhanced only after service 
. upon him of a notice of enhancement in the manner provided by article 45. If after such a 

notice has beel' served npon him, snch raiyat elect to remain in possession of the land he 
oannot be compelled to pay more than a reasonable rent therefor.' 

"Well, reading that, you would suppose that the intention was that this 
tenant should have the right to sit on the land at a reasonable rent; but on the 
other hand the landlord has power to give him notice to quit; and if he does the 
tenant has to go; so, while it would appear that the law recognises, to a certain 
extent, the·right of the tenant·at·will to sit on the land at a reasonable rent, it 
gives him no . practical means of securing that right. I am not inclined to put 
this man in a worse position than he is in now, or than the law intends him to be 
in, and it appears to me, therefore, that it is quite impossible for us to over
look his position and leave him altogether under the operation of a law whioh. 
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as far as I can understand, is very vague and uncertain. The tenant in this 
position is regarded and spolren of as a tenant-at-will, and I believe the Courts 
regard him in that light; but at the same time I am, I think, right in saying that 
the idea of a tenant-at-will is a purely English idea, and that, according to indige
nousIndian ideas, no person can strictlyiJe described as atenant-at-will. Now, 
with regard to compensation, we propose to givlf him compensation of two kinds
compensation for improvements and compensation for disturbance. .As to com
pensation for improvements I have little to say; because if a tenant makes bona 
fide improvements which add to the letting value of the land, and, therefore, 
enables the landlord to obtain more money for that land, then I say here, as I 
have always held at home in regard to my own tenants, that it is only common 
honesty that that man should be compensated for those improvements. It is, of 
course, necessary that the improvement should be a bond, fide substantial 
improvement, and not anything of a purely temporary character, or 
which forms part of the ordinary processes of good husbandry. I am told 
that there are banks made between one field and another, and kacka wells 
which are made one yeai' and renewed the next; but these are not perma
nent improvements, and it will be for the Select Committee to decide 
for what improvements compensation should be paid. All that I say is, 
that when a man leaves my land he is entitled to be paid for anything he 
has done from which, when -he leaves; I shall reap benefit. As regards com
pensation for disturbance the main objection urged against it is that it is un
known in India. I do not deny that that is a prim4facie objection to the 
system, and if those who do not like it will produce before the Select Com
mittee any better proposal that gives fair and reasonable protection against 
arbitrary evictions, all that I can say is that we shall be perfectly willing to 
conside!-, it, and that if it is better than our plan, and more in accordance with 
Indian customs, w~ shall accept it. But I must say that the argument that 
it is a system unknown in India does not lie altogether in the mouth of those 
who have been arguing in .the course of this discussion in favour of the theory 
that the land-owners of Bengal are land-owners after the English fashion, and 
that the tenants in Bengal are tenants-at-will according to the English meaning 
of the term. You cannot introduce, English arguments into one part of this 
controversy, and then object to their importation into another part; if any other 
plan can be suggested more in accordance with the habits of the people than that 
proposed it will be fully considered. But I am most desirous that something 
should be done for this class of men which will render real the security which the 
law appears at present to contemplate. The Hon'ble Kristodas Pal. appeared to 
think, if I did not misunderstand him, that the class of persons to whom I am 
now alluding were in the same position as the paikaskt raiyats. It seems 
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"to me that the position of the two is very different. What I understand by a 
paikas1it raiyat is a raiyat who had less security ana, therefore, paid less rent. 
Now, the position of these tenants is that they have less security and paymorc 
rent. That has -come about through the operation of those economic laws 
to which the Hon'ble Mr. Hunter alluded yesterday. When the paikaskt 
ralyat paid less rent the land was. looking for tenants, now the tenants 
are looking for land, and that is why, instead of paying less rent, they 
have to pay more. But that only brings them more and more into the 
category of cottier tenants, and anyone who has studied the land question 
in any part of the world knows that a system of cottier tenants holding 
at competition rents is the worst land system that can be conceived. The 
Select Committee should bear in mind how desirable it is that we should 
not permit, under this Bill, a future up-growth of tenants of this descrip
tion; that is one of the points which the Select Committee should keep 
carefully before them. These men may be few in number now, but, as Sir 
Steuart Bayley said, there are reasons why under this Bill they may increase, 
and, if they increase largely, the result will be that this Bill will not prove a 
settlement, but that thirty or forty years hence we shall have to go further still. 
I do not think I need trouble the Council with any further remarks on the 
details of this Bill. All the matters which are really matters of detail are 
matters for the Select Committee. The Government invites the assistance 

-of the Council, of the Select Committee, of the parties interested, of their 
representative associations, and of the public, in regard to this measure. 'l'hey 
will on their part give their fullest and best consideration to any suggestions 
which may be made. We are about to give eight months for the consideration 
of .this important subject, which is ample time, considering how long the matter 
has -been under consideration. I have no doubt at all that the Bill is capable 
of improvement in many respects, and our only wish is that it should be made, 
during its passage through this Council, as good as possible for the purpose 
for which it is intended. I hope that all those who are interested in the mattel', 
and who have studied it, will aid the Government and this Council by giving 
them their opinions during the time which will elapse before we' resume the 
consideration of the Bill. I have"only further to say that the desire of the 
Government in introducing this measure is to bling to a close a long continued 
controversy, to carry on and to complete the work of 1859, and to redeem, as 
far as it is still open to them, the assurance given to the cultivators of the soil in 
1793. All the changes which have taken place in the agricultural condition of 
Bengal-the great increase in the area of cultivation, the growth of the popu
lation, the substitution of English for Native ideas on the subject of landed 
property, the advancing prospelity o,f the country-have tended to raise the 

"' 
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rents of the landlord, and many of them to weaken the security and reduce 
the status of the raiyat. -All these advantages gained during the last ninety 
years will remain to the zamindars; broadly speaking we do not touch them, 
but, starting from what we now find, we have endeavoured to make a settlement 
which, while it will not deprive the landlords of any of these accumulated 
advantages, will restore to the raiyats s«mething of the p<>sition which they 
occupied at the time of the Permanent Settlement, and which we believe to be 
urgently needed, in the words of that settlement, for the protection and welfare 
of the taluqdars, raiyats and other cultivators of the soil, whose interests we 
then undertook to guard, and have, to our shame, too long neglected." 

The lIfotion was put and agreed to. 

The Council adjourned sine die. 

CALCUTTA; 1 
The 13th March, 1883. ) 

D. FITZPATRICK, 
Secretary to th/"Guoermnent of Illdia, 

Legislative IJepart·ment. 

OoTlJ1lIlIt!bl 01 India Cent,.1 PrtnUDg Oli~e.-!lo. 711, L. D.-JI+83.-toI. 



Abstract qf the Proceeaings of tM Council oj the GO'Dernor' General of India, 
assembled for' the purp08e ''Of-making Laws and Regulations under the pro

fJisionsof the ..J.ct of !.arliament 24 rf25 TTic .. cap .67. 

The C-ouncll met at Gove¢ment House, Simla, an Thursday, the 19th 
, April, l883. ' • 

PRE'SE'NT: " 

His Excellency the Vic~roy and Governor General of. India, K.G.,CU,I:.8.I., 
G.M.I.E., p,·e8iding. 

His Excellency the Commander-in-Chief, G.C:lI., C.I.E, 

Major the Hon'ble E. Baring, 11.A., C.B.L; C.I.E. 

Lieutenant-General the Hon'ble T. F. Wilson, C.lI., C.I.E. 

The Hon'ble C. P. Ilberl, C.I.E. ' 

'The Hon'ble Sir S. C. ':8ayley, K.C.S.I., C.I.E., 

The Hon'ble T. C. Hope, C.S.I., C.J.E. 

The Hon'ble J. W. Qcl.nton. 

SUCCESSION CERTIm;CATE BILL. 

Major the Hon'ble E. BARING moved for leave'tointroduce a Bill to amend 
the. lawre1;lting: to Certificates granted under Act nVII' Ilf 1860 (an Act 
ffJr faCilitating tke collecti'on 'Of debtli 'on 8ucce8~ons, and for the' 'Bec,uritllof 
parties paying ~bts 10 the ;epresentative8 oj;deceaserlper80n8). He said :-' 

.. Article 1~, Schedule I, of the Court-fees Act, VII of 1870, prov.ides, 
among other matters, for ,the levy of a fee of two per cent. on the amount or 
value of the property in respect of which a ~ertificate is, granted Under Act 
,XXVII of 1860. The following note is appended to tbe article :-

'The person .fu wliolll any such certificate is granted" or his representative, shall, after 
,the expi,:&tion of twelve 1n9lI\hs from th!l date of such certificate, and thereafter whenever' the 
Court granting' sUch certificate requ'ires him so to do, file a statement on 'oath of· all monies 
recovered or l'ealized bi him under sU,ch ~ertificate. ' 

, ~ If the monies '110 recovered ~r re~lized exceed the amount of debts or other property 
as swom to by the person to whl)m the,aertificate is granted, the Gourt may cancel the same 
,and 1>rdersuch person to taL;e ,out .. fresh certifiCate and pay the fee p~scribed by this schedule 
for such excess. In default o~ ~ling such 8tatemen~ within, the time allowed, the CoUrt may 
CIIllcel the certificate.' . " " ' 

.. I~ the course of the' discus~ioiJ.s in tlie Legisl~tive 'Cou~ci). which preced
ed the passh.g of the Probate and Administration Act, V of 1881, a proposal 

I 

1 
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was made by ~Ir. Pitt-Kennedy that Act XXVII of 1860 and the Court-fees 
Act should be amended so as to require, from anyone obtaining a certificate 
under the former Act for the re~overy of any portion of the estate of a deceased 
person, payment of a court-fee at the rate of two per cent. on the entire value 
of the estate. A circular was thereupon addressed to Local Governments call
ing for opinions on this proposal. The replies show that the weight of author
ity'is altogether against its adoption; but manf of them call nttention to the 
fact, already more than once brought to' the notice of the Government of 
India, that the requirements of the note in the Court-fees Act, to which I 
have referred, are, as a 'rule, negh'cted or evaded; that persons taking out 
certificates do not file the statements required by it; that the Oourts have no 
proper means of compelling them to do so ; and that large amounts of debts are 
thus collected under certificates obtained for trifling sums. Various suggestions 
have been made for enforcing compliance with the provisions of the 
note, but there are objections to any device for securing the fee which 
involves the imposition on the person obtaining the certificate of a duty 
to be performed after he has obtained the certificate. The great mass of the 
people who take out certificates are so indolent or careless or unintelligent, 
that there is little hope of getting them to comply with the provisions of 
such a law'; and the consequence is that, if it is not allowed to remain a dead
letter, as the present law has been, 'public officers will be constantly compelled to 
inflict penalties on large numbers of persons, many of whom have been guilty of no 
deliberate wrong. The simple plan is that already adopted without any warrant 
of law by some of the officers consulted, namely, to require each applicant for 
a certificate to file with his application a schedule of the debts in respect of which 
the certificate is required, and to amend Act XXVII of 1860 so as to make the 
certificate good only for the debts entered in the schedule, at the same time al
lowing the certificate-holder, if he afterwards finds that he needs a certificate for 
other debts, to obtain an extension of the certificate on paying the additional duty 
and (if the Court requires him to do so) giving additional security. The only 
objection that has been taken to this arrangement is that taken by the Calcutta 
High Court in their Registrar's letter No. 54, dated 10th January, 1880. They 
fear that· improper use' might be made qf the schedule • by fraudulent debtors 
whose debts were not in the knowledge of the applicant at the time (he filed the 
schedule), or in some way prejudice might arise.' Now, there is little doubt that 
a fraudulent debtor would take the point referred to, and that he would thereby 
put the certificate-holder to the trouble of explaining his omission to enter the 
debt in his original schedule; but there would be no great hardship in this, and 
there would, on the other hand, be a certain compensating advantage, inasmuch 
as (as observed in one of the replies to the circular) the fear of this would 
stimulate~pplicants for certificates to be careful in compiling their schedules. 
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Assuming that the law is to be amended in the manner proposed, a further ques
tion arises as to what debts the applicant for a. ~rtificate should be bound to 
include in his application. Should he be bound to include-

(a) all debts ~own to him to be outstanding, including those which 
could be realized equally well without a certi.ficate; or 

(h) only those debts whi~ he chooses tQ include, because he believes he 
cannot realize them without a certi.ficate P , . ~ 

"The former, it is believed, would be more in accordance with the views 
of those who framed the existing law; but it appears to the Government that 
it would be sufficient to adopt the second mode of valuation, and allow the 
applicant to take out a certi.ficate in respect 'of such debts only as he thinks 
fit. No doubt, a larger revenue might be obtained by insisting on the other 
mode of valuation; but it is apprehended, having regard to the class of people 
who take out these certi.ficates, that any system requiring the applicant to give 
a complete list of debts would, if it was to be thoroughly enforced, necessitate 
proceedings of an inquisitorial nature for which no sufficientma.chfuery exis~, 
and which it would J!.ot be worth while to undertake for the sake of the additional 
revenue to be obtained. The rule which it is n()w proposed to lay down, while it 
dispenses with all proceedings of an inquisitorial or penal nature, may reasonably 
be expected to lead to some slight increase of the revenue under this head, 
inasmuch as the certificate being expressly limited in its operation to the debts 
speci.fied in it, the necessity of including in it all debts except those due from 
persons standing in some peculiarly friendly ,or confidential relation will be 
brought home to the applicants, and debtors 'will probably become alive to 
the risk they run in paying a debt which is omitted from it. The additional 
revenue rcalised will not, as I have already observed, be as large as' if the 
alternative mode of valuation were adopted, but this is a result which, for the 
reason I have already stated, the Government is prepared to accept. The 
present Bill has been prepared for the purpose of carrying out these Views. 
The effect of it, if it becomes law, will be that every applicant for a certificate 
under Act XXVII of 1860 will be required to state in his application the debts, 
in respect of which he dcsires the certificate. It will be in his option to include 
what debts he pleases. He will pay duty only in respect of the debts which he 
elects to include, and the operation of the 'certificate will be limited to 
those debts. If he subsequently desires to include other debts, he can have the 

,certificate.extended to them on paying the additional duty. The note appended 
to article 12 of the schedule to the Court-fees Act Will not apply to him. For the 
rest, the amendments made by the Bill in Act XXVII of 1860 and in the 
Probate and Administration Act, 1881, are of anunimportant nature, and m~rely 
nch as are necessitated by the above alterations in the substance of t)le law." 

The Motion was put and agreed to. . '. 

Major the Hon'ble E. BARING also introduced the En!. . ., ;, 
4 .' -: 
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CIVIL PROCEDURE CODE, 1882, AMENDMENT BILL. 

The Hon'ble MR. lLBER'l' asked for leave to postpone the motions relative 
to the !3ill to amend the Code of Civil Procedure, 1882. 

Leave was granted. 

BURMA LABOUR LAW, 187~ REPEAL BILL. 

The Hon'ble SIR STEUART BAYLEY moved that the Bill to repeal the 
British Burma Labour Law, 1876, be taken into consideration. He said that, 
when he had the honour to introduce this Bill, he explained that the law 
was practically a dead-letter, and no operations had ever been effected under it, 
but that it was found to interfere with the free flow of labour from Madras to 
British Burma. The Chief Commissioner of British Burma had asked the 
Madras Government that the law should be repealed, and the latter had readily 
acceded to the proposal. The Bill was one of the shortest, consisting of but one 
section, and it was not thought necessary to refer it for the conside,ration of a. 
Select Committee. 

The Motion was. put and agreed to. 

The Hon'ble SIR STEUART BAYLEY also moved that the Bill be passed. 

The Motion was put and agreed to. 

LITTLE.COGOS AND PREPARIS ISLANDS LAWS BILL. 

The Hon'ble MR. lLBERT moved that the Bill to amend the law in force 
in the Little Cocos Island and Preparis Island be taken into consideration. 
He .said that the Bill had been published and circulated. All the replies to 
it had been received, and they contained nothing to show that any amendment 
was required in the Bill as it had been introduced. 

The Motion was put and agreed to. 

The Hon'ble MR. lLBERT also moved that the Bill be passed. 

The Motion was put and agreed, to. 

The Council adjourned to Thursday, the 3rd May, 1883. 

SIMLA; 1 
Th~ 19th April, '1883. 5. 

D. FITZPATRICK, 

Secretarv to the Government of India, 

LegialatifJe IJepartment. 

;t . 



Abstract of the Proceedings of the Coun-;il of the GO'DeTn.,o1'.. General, of India, 
assembled for the purpose of making Laws oqul Regulations under the 
pro'Disions of the Act of Parliament ~4 and ~5 Vic., cap. 67", 

• 
The Council met at Government House, Simla, on Thursday, the 3rd 

May, 1883: 

PRESENT : 

, 

His Excellency the Viceroy and Governor General of India, X.G., G.l\l.S.I., 
G.l\l.I.E., presiding. 

His Excellency the Co=ander-in-Chief, G.C.B., C.I.E, 

Major the Hon'ble E. Baring, R.A., C.S.I., C.I.E . 

. Lieu'tenant-General ilie Hon'ble T. F. Wilson, C.B., C.I.E. 

The Hon'ble C. P. Ilbert, C.I.E. 

The Hon'ble Sir S. C. Bayley, X.C.S.I., C.I.E. 

The Hon'ble T. C. Hope, C.S.I., C.I.E. 

The Hon'ble W. W. Hunter, LL.D., C.I.E. 

The Hon'ble J. W. Quinton. 

SUCCESSION CERTIFICATE BILL. 
I 

'Major the Hon'ble E. BARING moved that the Bill to amend the law re
hiting to certificates granted under Act XXVII of 1860 (An Act for facili
tating the collection of debts on successions and for the security of parties 
paying debts to the representati'Des df deceased persons) be referred to a Select 
Co=ittee consisting of the Hon'ble Mr. Ilbert, the Hon'ble Sir Steuart 
Bayley, the Hon'ble Mr. Hope and the Mover. 

The Motion was put and agreed to. 
Major the Hon'ble E. BARING also moved that the Bill and Statement of 

Objects and Reasons be published in the local official Gazettes in English and 
in such other languages as the Local Governments might think fit. 

The Motion was put and agreed to. 

BENGAL TENANCY BILL. 

The Hon'ble SIR STEUART BAYLEy'moved that the Hon'bleMr. Gibbon be 
added to the Select Co=ittee on the Bill to amend and consolidate certain 
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nactments relating to the Law of Landlord and Tenan1; within the terri
:!ies under the admiIl;istrat~n of the Lieutenant-Governor of Bengal. 
"Th~ Motion"wasput and 'agreed to. 

The Council adjClUrned 'to Thu.:rsday,' the lOtli May, 1883. 

SIMLA; } 

rhe 3rd May, 1883. 

D. FITZPATRICK, 
Secretary to the GO'Dernment 0/ I,ndia, 

Legislati'OlJ Department. 

S. G. P. I.-No. 77 L. D._26.5.1911. 



.A.b8t~act of the Proceedings of the Oouncil of tke GOfJertlor General of India, 
. assembled for the purp08e of making .La:;, and :Regulations under the pro· 
f1isions of the .1lct of Parliament 24 ~ 25 Pic., cap 6'1. 

/ ,,' --.---
The Council met at GOlernment House, Simla, on' .Thursday, the lOth 

May,1883. 

PRESENT: 

Iris'Excellency the viceroy and Governor General of India, K~G., G.ll.s.r •• 
G.ll.I.E., pre8iding. 

His Honour the Lieutenant-Governor of thePanjab, K.C.8.I., C.I.E. 
'His Excellency the Commander-in-Chief, a.C.B., C.I.E. 
Major the Hon'ble E. Baring, R.A.., C.S.I., C.I.E. 
Lieutenant-General the Hon'ble T. F. Wilson, C.B., Ci.E. 
The Hon'ble C. P. Ilbert, C.I.E. 
The Hon'bIe Sir S. C. Bayley, K.c.s.i., C.I.E. 
The Hon'ble T. C. Hope, C.S.I., C.I,E. 

.j 
). .; 

The Ho:t;l'hle. W. W. Hunter, LL.D., C.I.E. / 

I- V . V 
NORTH-WESTERN PROVINCES AND OUDH. :r,.OCAL BOAR , . , . . 

The Hon'ble J. W; Quinton. i 
, J.. BILL.. • . / ., 

The Hon'ble lb. QUINTON moved for leave to ip.troduce a Bill to . ovide 
for the constitution of Local Boards in the. North-Western P.t:ovinc and 
Oudh. He said :-

" My Lord,-I have the honour to move for leave to introduce 
provide for the constitution of' local bodies in each district of th 
Western Provinces and Oudh, to administer the expenditure of tha portion 
of the rates levied on land which is applicable to 'local purpose in that 
district, and of the income accruing 'from certain other sourCes 0 . revenue 

•. which may from tinie to'time be ~de applicible to like purposes, I . 
.. re The object of the Bill is .to give effect to the views of the Gove).'nment of 

the North.Western Provinces and Oudh on the Subject of locM i'lf-govern
m~nt as enunciated in the Resolution .of that Government, date Lucknow, 
5th December, 1882,.' and published, together with the letter of the ,Home. De
partment conveying the generalapproval of the Government of Ip.dia. of Sir 
Alfrec:l Lyall's proposals. in the Local and Imperial Gazettes duriJig the same 
month. . 
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" The law at present in force in the North-Western Provinces and Oudh 
does not admit of these proposals being fully carried out. The levy of rates 
in the united Provinces is authorised by Acts III and IV of 1878.- Those Acts 
prescribe rigidly the proportions ~ which the rates levied under them are to be 
allotted by the Local Government to each district, and direct the appointment 
,of district committees for the purpose of assisting in determining how the allot
ments shall be applied, and in the supervision and control of the expenditure of 
such allotments; but they leave the appointment 'of the district committees and 
the defi.;UtiQn of their functions and authority altogethcr in the hands of the 
Local Government; they allow of the number of members of each committee 
being so small as six, and of half even of this small number being Go~ernment 
officers; and they enable "the Local Government to divert to general provincial 
objects all balances of the annual allotments remaining unexpended at the 
close of each year. 

"The duty, therefore, devolves on me of asking from the Council leave to 
introduce Bills which will remove these obstacles to giving effect to the Resolu
tion interposed by the existing law, and substitute for it enactments under 
which the proposals of the Local Government can be brought into operation. 

" With a few exceptions, on which I need not dwell, as there will be ample 
opportunity for discussing them in Committee, the Bill embodies and throws into 
legislative form the recommendations of·the Resolution . 

. r< Those proposals pave been the subject of long and careful deliberation 
with the Government of the North~Western Provinces and Oudh. During the 
rainy season of last year, under instructions from His Honour the Lieutenant
GovelI\.or and Chief Commissioner, District and Divisional Officers put them
selves in communication with the leading non-official gentlemen of their re
spective charges, including the members of municipal and district committees. 
Meetings were held at tahsfls by Collectors or their Assistants, and 'at head
quarter stations by Commissioners. ·The points on which the Government 
wished for information were fully discussed at these meetings and elsewhere, 
,and the outcome of the meetings and discussions was a mass of reports 
filling more than 300 closely printed pages. In August, the Lieutenant
Governor convened a large committee I at Naini Tal, presided over by the 
Senior Member of the Board of Revenue, and having on it as members three 
Commissioners of Divisions, four District Officers, the heads of the Police 
and Educational Departments, two officers of the Secretariat, one of whom
Mr. Woodburn-had been a Deputy Commissioner of long experience and 
great efficiency in Oudh, and four distinguished Native gentlemen, one of them 
-the Hon'ble Raja Siva Prasad, a Member of this CounciL 
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"To this Committee were referred for consideration and report the Res0-
lutions of the Government of India. on the subject of local self-government 
and the orders of the Local Government on tM'subject of those Resolutions, 
the reports of Divisional and District Officers to which I have above alluded, 
and a draft Bill embodying such provisions of Acts III and IV of 1878, and 
Act XV of 1873, as seemed primafacie applicable to the new arrangements. 

cc The report of this Commit~ is dated the 30th September, and its labours 
are thus characterised by the Local Government :- • 

'To this Committee Sir Alfred Lyall is much indebted for clear and well-reasoned 
conclnsions upon all the principal matters referred for deliberation, especially upon the methods 
adopted in the present circumstances of the country for carrying out the policy of local self
government as detailed by His Excellency the Governor General in Council! 

cc Then followed the Resolution of the 5th December recorded by the Local 
Government, accepting, with certain modifications, most of the recommenda.
tions of the Committee. Bills were drafted to effect the necessary legislative 
changes, which, when finally approved of, were forwarded to the Government. 
of India; but the Council towards the close of the Calcutta session was so 
much occupied with more pressing business, that there was no time available 
for the .consideration of those measures; and I am only now in a position to 
introduce the Bills as revised by the Legislative Department. 

"The North-Western Provinces and OudhLocalBoardsBill,asitspreamble 
already quoted sets forth, provides for the constitution of local bodies, in' 
supersession of the existing district committees, to adminisfJer the expenditure 
of that portion of the rates levied on land which is applicable to local pur
poses in that district, and of the income accruing from certain other sources 
of revenue which may, from time to time, be made applicable to the purposes. 

" The first, and perhaps most important, point dealt with is the constitution 
of these boards. 

" Power is given by section 3 to the Local Government to divide, for the 
purposes of the Act, each district into sub-districts, which will generally corre_ 
spond with tahsfls; and section 4 establishes for each sub-district a local board 
having authority over that sub-district, and for each district a district board 
having authority over the entire district (cantonments and municipalities 
excepted) ; while sections 23 and 240 define the relations of local boards to 
district boards, and the mode in which control by the former is to bp. exercised 
by the latkr. The arguments in favour of this are stated by the Local Govern
ment in the following passage which I extract from the Resolution of Decem
ber, 1882:-

" 'But for the Provinces generally, the Lieutenant-Governor quite agrees with the· argu
~nte in favoor of making the area of each subordinate board's jurisdiction conterminoOB witlo 
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a ,tabSl1; and this plan has accordingly been adopted. On' the one hand, the formation of 
representative boards for the chief suhordinate divisions of each district will ensure better 
knowledge of, and attention to, loca!. wants, more regular attendance at hoard meetings, closer 
supervision over the departments under local management, and prompter and more effective 
execntion of local works, than i. possible with a single district board meeting only at head
quarters. On the other hand, to make separate and independent nnits of local administration 

, within each district would tend to break up piecemeal the organisation of the district; and while 
increasing the necessity for, would throw serious t!ifficulty in the way of, the constant' 
exer~ise of central direction and control. 1<'or it must be admitted that there is little or no 
prospect of obtaining for sub-divisional boards throughout the Provinces, or even in different 
parts of many districts, an equal standard, or anything like a level, of general intelligence and 
working capacity_ To set up all these boards as sepal".Lte administrative bodies would be to ac
cept the risk of great and confusing'variety in the results of their administration-a risk that 
would be greatest in the remote and backward tracts, where intelligence and energy are of
ten most required, and where these qualities are of course likely to be available on the spot. 
The business of settling matters of finance and adjusting public interests between the several 
sub.divisional boards concerned in them wonld cause much correspondence, and wonld lead 

• to the multiplication of petty offices, with the probable consequence of wasting much money 
aud time on establishments, aud in the preparation, submission and scrutiny of returns and 
reports. The plan of making a central district board an aggregate of the sub-divisional 
boards is, on the contrary, in many ways favourable to the adjustment of the mutual relations 
between 'the various subordinate boards and l:etween them and the central board; while it 
appears to be the best arrangement for maintaining a consistent and systematic administration 
of local affairs throughout the district. Moreover, npon no other system could the minor bodies 

, generally rely upon securing tbe membership of the leading men within their jurisdiction; 
while lastly, the plan. has the great advantage of reducing to a minimum the necessity 
for official superintendence and interference. If the sub-divisional hoards were independent, 
the expedient of placing them in different classes for the purpo,se of graduating their powers 
according to the circumstances and conditions of different parts of the Provinces and of 
districts would in the leginning probably be unavoidable. But all such intermediate classifica.
tions are apt to affect the simplicity of the broad groundwork and fundamental principle Of 
self-government; and the Lieutenant-Governor infinitely prefers that the district board, which 
will be by far the best judge of the claims and capabilities of each section of its own body, shonld 
delegate the proper degree of power and allot the requisite amonn:t of funds to each interior 
circle. It will be for the district board, as composed of members representing all parts of the 
district, to act, after full consultation, upon the system thus sketched ont, and to draw np a 
scheme explaining the arrangements made for distributing the work of local administration 
to it. various subordinate boards, and adjusting their mutnalmlations. ' 

" I may add that the tahsil is in the North-Western Provinces the smallest 
unit of revenue-administration; that its area is rarely altered; that it is well 
known to all residents within it; and that it corresponds generally with the 
boundaries of the topographical division of the country known as parganas. 

" The constitution of local bodies being thus provided for, the next step 
was to determine the method of appointing the members of these boards. SectiOD& 
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5 and 6 lay down the following broad rules :-At least three.fourt.hs of the 
members of each local board must be persons resid.ing or owning landed 
property, or carrying on trade or business, in the sub.district, and must be cho8en 
by· election. The remaining fourth may be appointed directly by the- Local 
Government. 

" As to the mode of election, Sir Alfred Lyall writes in paragraphs 7 and 8 
of the Resolution:- • 

• Whether, and to what extent or proportion, the membership of the boards should be 
determined by election was specially referred for inquiry and opinion to all the districts of 
the Provinces; the point was discussed in every district with the result described in the district 
and divisional reports; imd, as is shown in the Committee's report, it was closely debated by 
the Provincial Committee. The large towns are much alike everywhere; they are always 
centres of comparative wealth and intelligence; they form constituencies easily represented, and 
their administration is always open to public observation and criticism. But the ordinary 
Indian districts possess none of these characteristics, and, as far as can be judged from these 
papers, the balance of Native opinion preponderates decidedly against the unrestricted introduc
tion into them of the elective systeql.. Such a step certainly appears inadvisable at the presenll' 
time, when the state of society varies so widely in different parts of the country, when tile 
whole principle of self-government is novel and imperfectly understood, and when the practice 
of general election is not only unknown outside the towns, but is apparently not in. accord 
with the feelings and ideas of those classes of the community that have the largest interest in 
local self-government, and to whom we must look for its success. It is manifest that local 
self-government-meaning a system of administration by the gratuitous exertions of persons 
best acquainted with the characteristics of the neighbourhoods in which.they are interested, and 
possesaed of me3llS, leiso.re and public spirit enabling anll impelling them to devote themselves 
. to ~hat administration-cannot be initiated and developed into real 'independence except by 
the co-operation of these classes, represented by men wbo can lead and will be trusted by the 
community at large. This is how all systems of local representation have begun in all times 
and countries; so that it would be remarkable if in such a country as India the best way of 
beginning were found to be by popular suffrage. That the services of such mon could be 
~ecured by open election, that they themselves would seek election or would generally allow 
their names to be submitted for the purpose, seems from all the information hitherto collect
ed t{) be questionable. If, t'herefore, we find that the views and prepossessions, as far as th~y . 
have been elicited, of persons qualified to form a judgment on the best mode of initiating 
local self-government in the extensive districts of these Provinces are largely in favour of 
leaving at the outeet the constitution of the local boards more or less in the hands of the 
Government, there seems to be no sufficient reason for. endeavouring, almost on the spur of the 
moment, to invent any such elective machinery as would necessarily raise numerous and various 
questions of franchise and voting rights, and all the practical difficulties inseparable from 
the attempt to adjust aa arbitrary system to the diverse circumstances of the country. In 
shert, the solid and universally recognised fact that local self-government depends absolntely 
for ite success npon the character and ability of those to whom it is entrusted has led the 
Lieutenant-Governor and Chief 'Commissioner to the conviction that, in inaugurating the 
policy in the districts, a system of careful and consultative nomination by Government of the 



418 N-W. PROVINCES AND OUDE LOC4L BOARDS. 

electoral body is preferable to election by untried and unfamiliar methods. Sir Alfred Lyall 
believes that this conclusion is supported by the judgment, and conforms to the present wishes 
of a large majority of the pe~ple. 

, Having regard, then, to the extreme importance of placing in competent hands the duties 
and responsibilities of district administration in the beginning of what is avowedly an experi
ment, and to maintain the continuity of existing arrangements which imply (in such matters 
as, for example, education and sanitation) a standard of,· civilisation in advance of the average 
intellikence and culture of Native society, the Lieutenant-Governor and Cbief Commissioner 
has decided to adopt in principle the.r~commendation formulated in the 9th paragraph of the 
Provincial Committee's report. TheCommittee proposed that the Government should nominate 
for each tahsfl an ~lectoral body which should elect a certain nnmber of its members to form 
the tahsfl or sub-divisional board. They advised also that a minimum qualification (on the 
basis or land-revenue or license-tax assessment) should be fixed, and that details might be left 
to be settled by local officers. But the differences in the distribntion of the popnlation, of 
wealth and of property in land between and within different districts are so large and 
manifold, that, after much examination of the qnestion, it has been found impracticable 
to fix any comprehensive qualification for election pnrposes, mnch less to devise 
methods of canvassing and election that would be everywhere applicable or nniversally 
acceptable. The only comprehensive plan that can be laid down at the first introduction 
of the system is to determine, with reference to the area, revenne and tennres, population, 
wealth, and to other oonditions and special features of each sob-division, how many 
persons, not being salaried officers of the Government, would fairly represent its inhabitsnts 
and intsrests. The District Officer must . then be empowered to prepare in each district the 
measures that may be most convenient and appropriate to its ~ircnmstancea and pecnJiaritiea 
for ascertaining how mOlny suitable persons are available in its sub-divisions and how they ca~ 
hest be chosen. The proceedings taken Will be reported to the Government, and the lists of 
electors that are drawn np will be July placed on record. As soon as the lists are complete, 
the electors will be asked to return from among their own body, by such method as may seem 
appropriate or necessary, the members of the sub-divisional board, who will hold office for a 
term of three years.' 

" A. section will be found in the Bill enabling the Local Government to 
introduce this system; and any abuse of the power conferred in the direction 
of limiting the number of electors is guarded against by the proviso that the 
persons entitled to vote at the election of a member of a local board shall not be 
less than twenty-five. In addition to the elected members. at least one-fourth 
may be directly appointed by Government. This principle. my Lord. bas been 
already accepted by the Council in the case of the Central Provinces, and the 
reasons for it were put forth with great eloquence and force in the debate on the 
Local Self-Government Bill for those Provinces on the 12th of January last. 
by the Hon'bla Sayyad Ahmad KMn; a Native gentleman whose ripe experience. 
broad views, sympathy with his countrymen and disinterested and successful 
efforts for their enlightenment must always attach the highest weight to his 
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opinions. I shall read: to the Counoil merely the oonoluding words of the. 
hon'ble member's speech on the subject :-

• In a country like India, where caste.distinctions still flourish, where ther& is no fusion 
of the various races, where religious distinctions are etill violent, where education in its modern 
eenee has not made an equal or proportional progress among all sections of the population, I 
am convinced that the introduction of the principle 'of election, pure and simple, for represent... 
ation o£ various interests on the locaJ. boarda and the diatrict councils, would be attended with 
evils of greater significance than ptuely economic considerations. So long as differences. 
of race and creed and the distinctions of caete form an important element in the socib-politi. 
cal life of India, and fuflnence her inhabitants in matters connected with the adminietration and 
welfare of the country at large, the system of election, pure and simple, cannot be adopted. 
The larger community would totally override the interests of the smaller oommunity, and 
the ignorant public would hold G.>vernment responsible for introducing measures which· might 
make the differences of race and creed more violent than ever.' 

co Section 6 of the Bill provides that ordinarily the district board shall 
consist of aU persons who for the time being are inembers of the local boards 
of the sub-distriots comprised in that district. Tljis provision is in aooordance 
with the views of the Local Government and of the Provincial Committee, wlio 
coIl$ider that under any oth~ system leading Native gentlemen would not 
consent to take offi!l6, and that any distinotion drawn. or supposed to be drawn, 
in point of position and dignity between membership of the local board, on the 
one hand, and the distriot boa.rd on the other, would certainly ocCasion much 
unplea.santness, besides inducing an element· of friction which is manifestly 
undesirable in the publio interests. Power has, however, been reserved to 
the Local Government to direct that local boards shall elect delegates to represent 
them on the district board-a ll:)wer to be exercised. in cases when the district 
board constituted in the ordinary way would be too numerous a body for 
the efficient transaction of business. 

"I need not detain the Council with the details of the arra.ngement made 
in sections 7 to 12 respecting the term of office, the resignation and removal. 
of members of the boards, the filling of casual vacancies and such matters. 
which will doubtless be fully discussed in Committee, but pass on at once to, 
the provisions for the appointment of chairmen of the local and district boards •. 

" It is quiU; clear that, in a board composed mainly of non-official me~bers 
new to the work, muoh of its efficiency will depend on the choice of a chairman. 
whose functions will be to hold the balance among parties and to guide dis. 
oussions, a;nd with whom wnI practically rest the initiation and control of ordi
nary business. As regards local boards, the Bill is in accordance with the views 
of the Local Gove:rnment, which allows them to eleqt one of. their members to be 
chairman for one year. A majority of. the Provincial Committee oonside~ed 
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that it would be sufficient for boards to elect a chairman at each meeting, but 
RiR Honour the Lieutenant-Governor was of opinion that some element of per
manency in the office of preside\lt of the local boards would be necessary at 
first for the proper transaction of business, and in order to preserve continuity 
of administration and uniformity of procedure. Fresh electi9ns of chairmen at 
each meeting of the board would open a door to much change and contention, 
since any decided difference of opinion on matters before the board might lead 
,to a co.ntest at each meeting over the election 01 a chairman. 

" The appointment of a chairman to a di8trict board is, however, a matter 
of much greater importance, and has everywhere been warmly debated. The 
views of Sir Alfred Lyall have been expressed on it at some length, and I give 
them in hiB own words. They have been substantially thrown into legal form 
in the 14th section of the Bill :-

'Upon the third point of importance in the constitution of the district and sub-divisional 
boards, namely, the appointment of their chairman, the Lieutenant-Governor and Chief Com
missioner observes that the question of the chairmanship of the district board was the subject 
of prolonged discussion by the Provincial Committee. '.!;'heir finding coincides in principle with 
the opinions and prepossessions genel'lllly elidted by the district inquiries, and recorded in the 
district and divisional reports. Of the four Native members of the Provincial Committee, 
three strenuously insisted upon the necessity for maintaining by law the chief District Officer 
as chairman of 'the district board. The fourth,_ gentleman of large property and influence in 
his own district-held a different opinion; though it may be added that, while he is said to be 
exceedingly well fitted for the chairmanship, he had nevertheless declined the office in his 
own district on the grounds of. indifferent health, want of leisure and residence at a distance 
from head-quarters; and the district and divisional reports, which, in the Lieutenant
Governor's opinion, evince on the part of the writers a most satisfactory disposition to 
interpret the genuine feeling "nd wishes of the people, indic."te clearl1 that the main current of 
Native opinion runs decidedly toward maintaining the position of the chief District Officer at the 
head of local affairs, until some experience in the transaction of public business and the manage
ment of committees has been gained by leading members of the Native community. It is, 
beyond doubt, expedient that the district board should be exempt from official pressure and 
unnecessary interference; but the Lieutenant-Governor is confident that in these Provinces all 
District Officers are thoroughly prepared to give every facility and aid to the policy of the 
Supreme Government, and to promote whatever measures may be adopted for its introduction. 
There is accordingly, in Sir Alfred Lyall's opinion, no reason why due weight shonld not attach 
to the able and impartial reports of the officers best qualified to inform and advise their Govern
ment when they declare that the Native community, so far as it has been consulted, has ex
pressed itself very widely in favour of retaining for the present the District Officer as chair
man of the district board. It seems that the District Officer is preferred and trusted in 
the existi~g complexion of local affairs and feelings for so."nd and practical reasons. There 
can be no question that the experience and business habits of all official chairman will at 
first be of great assistance to the district boards; and there must also be borne in mind 
the strong probability that the boards will for a time need much direction and advice, possibly 
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even admonition and control; especially where distinctions of creed or caste, or other differences, • 
still keep alive the germs of antagonism among sections of the Native community. 

* * * * * 
'But * * * the middle conrse recommended by the Committee in the 12th 

paragraph of their report, which ·course the Lieutenant-Governor and Chief Commissioner 
has decided, with a slight amendment, to adopt, will further test the wishes of the 
country, and will allow time for ipinion to form and show itself among the district 
boards themselves. The Committee recommend that the District Officer shall .b~ ea:
officio chairman· of the district board, except when the board, on application 
made to the Government by a majority of the members, receives permission to elect a non-offi
cial chairman from their own body. The Lieutenant-Governor and Chief Commissioner 
agrees to the principle, with this modification, that, as soon as all the members of the district 
Boards shall have been chosen, or at some time before the end of the present official year, 
they shall be invited to assemble for the purpose of deciding whether they wish to proceed to 
the election of a non-official chairman, or whether they will leave their chairman's ·appoint
ment in the hands of the Local Government. 

* * * * * 
"This concludes all the remarks which it seems to me necessary at present 

to offer on the constitution of the district and local boards. Section 25 of 
the Bill provides for the appointment of joint committees of two or mor.e 
district boards for any purposes in which they may be jointly interested
a provision necessary to secure the due consideration of projects which affect 
large tracts of country. . 

"The duties· to be performed by district boards will' be found enumera
ted in section 22 of the Bill. These principally consist of the management, 
construction, repair and maintenance of public roads, wells, tanks, ferries, cattle
pounds, schools, hospitals, dispensaries and other public institutions of a like 
nature. The district boards will dclegate to the local_boards. authority. to 
deal with all or any of these matters within their respective jUrisdictions, and 
thereby. it is hoped, secure the application to such duties of that local knowledge 
and local interest which should prove the best guarantee for their efficient 
fulfilment, controlled by the wider experience of the larger body. I may men
tion here that section 60 of the Bill amends the Northern India Ferries Act· 
of1878 by inserting a new section enabling the Lieutenant-Governor and 
Chief Co=issioner to direct that any ferry shall be managed by the district 
board, and that its proceeds, in whole or in part, shall be paid into the district 
fund. . 

.. For the performance of these· duties, boards are. authorised to. appoint 
their own servants, under certain restrictions deemed necessary to guard against 
extravagance and inefficiency; and by section 35_ of the Act they are plaCed in 
possession ot funds to meet the charges which such duties involve. 
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" Immediately on their constitution they will receive the balances of all 
allotments made to the district which remain unexpended on that date; and 
in future such allotments, the amounts of which I would remind the Council 
are prescribed by law, will be made over to them; and with the proceeds of the 
other sources of revenue enumerated in section 35 will constit)lte a district fund 
at the disposal of the district committee. Under the present system, there is 
practically no district fund, for all balances, unexpended at the close of the 
year 'are swept into the general Provincial Exchequer, and the ,districts are left 
with empty treasuries until they rec.eive fresh allotments. This will be no longer 
possible, and the district committees will be able to carry on their administra
tion from year ,to year with an accurate knowledge of their financial condition. 
Their revenues will not at first be large, and an important part of them will 
consist of, assignments made from the general provincial funds; but it will 
doubtless be in the power of the boards to augment them to some extent by 
closer supervision of the management of the other sources of income enumer
ated; and, as they prove their fitness to administer the funds at their disposal, 
the Local Government will not be IJackward ill increasing its assignments. 

"The next point of importance in the Bill is that of control, and on this, 
I am happy to say, there is no necessity for me to dwell. The principle has 
been adopted by the Council in the Central Provinces Local Self-government 
'Bill, and the reasons for insisting 'on it were urged by my hon'ble friends 
Messrs. Ilbert and Crosthwaite with unanswerable force in the debate on that 
measure. Their speeches are fresh in the ears of the Council. 

"In this Bill the powers of control reserved to the Local Government are 
almost identical with those conferred upon the Chief Commissioner by the 
Central Provinces Act, with the exception that, in case of any single reso
lution, order or act of the committee being in excess of the powers conferred 
upon it by law, we enable the Commissioner of the Division and the Local 
Government to deal with such in the same manner as with proceedings likely 
to lead to'a serious breach of the peace, or to cause serious injury or annoyance 
to the public or to any class or body of persons; i.e., the Commissioner may 
in such a case suspend action, and, if he does so, must forward the order, with 
a statement of his reasons for making'it, to the Local Government, which may 
thereupon rescind the order, or direct that it continue in force with or with
out modification, permanently or for such period, as it thinks fit. I am 
aware'that, under the general law of the land, an injunction might be obtained 
by any person interested to restrain such an excess of powers; and it is no 
doubt, true that section 42 of the Bill enables the Local Government, with the 
previous approval of the Governor General in Council, to supersede a board if it 
exceed its powers; but recourse to a Court of law is not a remedy likely to command 
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itself to an ignorant and apathetic population. and svperssesion is a penalty 
to which the Local Government would naturally wish to resort only as an ex· 
treme measure, and one the frequent applicatio:d of which it would be reluctant 
to put in force. ' 

"The last point with which I need trouble the Council refers to the provi
sions of section 50, which enable the Local Government'to except a district or 
any part thereof from all or any of the provisions of this Bill to which it cI0nsi<l
ers that they are unsuited. The N orth-Western Provinces and Oudh extend over 
an area. of 100,111 square miles, nearly equal to, and contain a population of 
4,400,000, far in excess of, that of the United Kingdom. They comprise 49 dis
tricts, with a mean density of 'population per square mile, varying from 894 in 
Baruiras to 62 in Garhwal, inhabited by heterogeneous races characterised by 
differences of, customs and religions and habits of thought, and stages of 
civilization ranging from the learned and accomplished Pandits of Banaras and 
:Ma.ulvis of Lucknow to the boors of Bundelkhund. the wild tribes of the 
Khadir and the barbarous Tharus of the Tarat 

" ;It is impossible to assume that for such various races anyone form of 
self-governme,nt will be equally suited or that intelligent non-official agency can 
be found in every district of these broad Provinces; and for exceptional cases of 
this nature sections 50, 51 and 52 are meant to provide. They do not even in 
such cases deprive the residents of all voice in the management of their local 
affairs, and they require that even here district committees must be appointed; 
but, following the present law, they leave the nomination of members of such 
committees altogether in the hands of Government, subje,ct to the restriction 
that one-half shall be owners or occupiers of land or residents in the district; and 
they do not require, as elsewhere, the establishment of local boards. A similar 
power unaccompanied by the restriction I have pointed out is given to the 
'Chief Commissioner by the Central Provinces Act." . 

The Motion was put a~ to. 

The Hon'ble MR. QUINTON introduced the Bill. 

The Hon'ble MR. QUINT~ moved that the Bill and Statement of 
Objects and Reasons be published in the Gazette of India, and in tho North
Western Provinces and Oudh Government Gazette in English and in such other 
languages as the Local Government might think fit. 

The Motion was put and agreed to. 
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NORTH-WESTERN PRAWINCES AND OUDH MUNICIPALITIES 

Jl < BILL. 

The Hon'ble MR. QUINTON also moved for leave to introduce a Bill to 
make better provision for the Organization and Administration of Municipali_ 
ties in the North-Western Provinces and Oudh. He said;-

" My Lord, I have the honour to move for 'leave to introduce a Bill to make 
bette~ provision for the Organisation and Administration of Municipalities in 
-N orth-Western Provinces and Oudh. 

" Municip~lities in these Provinces are at present constituted, and guided 
in the performance of their duties, by the provisions of Act XV of 1873. That 

. enactment confers upon the Local Government very full powers as to the 
appointment of ordinary and ex officio members. It leaves to the Govern
ment to determine absolutely in the case of every municipality in the united 
Provinces whether the members shall be chosen by election or nominated by 
Qovernment; and it further enables the Government to appoint as ex officio 
members one-third of the whole committee. The manner of election, where 
elections are allowed, is under the Act regulated solely by the Local Government, 
without any obligation of consulting the persons most concerned, and casual 
vacancies among the members are filled up by the same authority, or are not 
filled up at all, at its pleasure. 

"Further, the L.ocal Government may appoint the president or vice-presi
dent of every committee (section 10), and may unconditionally cancel, suspend 
or limit any of the proceedings, bye-laws or rules of the committees, and 
abolish (section 29) any tax imposed by them. Section 34 of Act XV of 
1873 imposes on the municipality the duty of providing for the maintenance 
of a police-establishment without any limitation, the effect of which has 
.been to throw on municipalities a larger portion of the cost of police maintained 
within municipal boundaries for the preservation of the peace and the pre
vention and detection of crime. 

"The Resolution of the Government of the North-Western Provinces and 
Oudh, to which I have referred in my femarks on the Local Boards Bill, pro
poses an extension of local self-government in municipalities incompatible 
with these provisions of the present law, and this Bill has been drawn up to 
give effect to those proposals by substituting for Act XV of 1873 an enact
ment which will bestow upon the residents of areas in which it is in force 
a much larger measure of control over municipal administration than they 
now possess. 

"The provisions of the Bill are the result of the same consultative lind 
deliberative measures on the part of the L~cal Government as those which I 
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have already described in my remarks on ·the Local Boards Bill. They are 
based on the inquiries of District and Division~l Officers, considered and weighed 
by the Provincial Committee, whose conclusions have been accepted with 
certain modifications by the Local Government. 

" I proceed to notice some of the more important points of the Bill, 
premising that the substantin provisions of Act XV of 1873 have been rarely 
departed from unless when it was necessary for the purpose of· giving 
effect to the proposals of the Resolution of the 5th December, 1882, though 
opportunity has been taken to make the arrangement of the sections clearer, 
and to remedy what appeared to be defects in their wording. 

"The first chapter. which is of a preliminary character and deals with the 
application of the Act to fresh places and to those in which Act XV of 1873 is 
already in force, need not detain us; but Chapter II, on the organisation of 
municipal boards, is of more importance. Municipal and local boards are to 
consist of members partly elected and partly nominated; and I need not reueat 
what I have already said when asking leave to introduce the Local Boards 
Bill as to the reasons for preferring this system to the more logically symme
trical one of election, pure and simple. 

" The principal residents of the areas into which the Act is to be introduced 
are to be convened in public meeting by the Magistrate or the Deputy Com
missioner, for the purpose of preparing and submitting .within a definite time 
proposals for determining the system of representation and election to be 
established in the municipality. The points for their consideration are 
enwrierated in section 9 ; and it is only after it has weighed the proposals of the 
residents on those points that the Local Government can exercise the power 
conferred upon it of making rules to regulate elections. 

"The provisions for the term of office of members of the board, for 
their resignation and removal, for :filling casual vacancies among them, ,for 
the incorporation of the boards and such matters are analogous to those of 
the Local Boards Bill, and call for no remarks from me on this occasion. 

"The appointment of chairman is a subject which here also has given rise 
to considerable discussion. It must be borne in mind that, under the system 
of appointment of members introduced by this Act, the boards will no longer 
contain, the strong ex officio element which has hitherto formed part of 
municipal committees, and that in the absence of this the appointment of an 
efficient chairman becomes a matter of the first importance. . The Provincial 
Committee consider,ed that it would be a mistake to insist on the universal 
chairmanship of the district officer, who has, they state, hitherto been always 
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chairman· of the board; but they went on to say "there is a strong feeling 
among those interested that in mllnicipalities of the more important kind, where 
large funds are raised and spent, where the responsibilities are therefore 
onerous, and where there are considerable cantonment settlements, such 
as is the case in most of the larger municipalities in these Provinces, 
it is very necessary to have a thoroughly reliabl~ president, vigilant, capable 
and un,,:earied in watching the great interests at stake, and that, so far as pre
sent experience goes, such a president can only be found in the person of the 
district officer. It was in this view that the N utive members proposed that 
the district officer should be ex officio chairman of all municipal boards at 
the head-quarters of districts, leaving it to outlying municipalities to elect 
their own ofli,cial or non-official chairmen as they pleased." The majority of 
the Committee, which included all the Native members, finally recommended 
that, except in certain cases to be specified by Government, in which the district 
officer should be ex officio chairman, every. municipality should be permitted 
to elect its own chairman, who might be official or non-official, as the electors 
choose. '£his recommendation was accepted by the Lieutenant-Governor, and 
has been embodied in section 18 of the Bill, which allows of the election of any 
person as chairman, subject to the approval of the Local Government, except 
in municipalities exempted from the operation of this section by notification 
ill the official Gazette. 

" The rules for the appointment of vice-chairmen and for filling up casual 
vacancies in the offices of chairman and vice-chairman, for the appointment 
of joint committees, for the conduct of business, for the record of the board's 
proceedings, and the communication of those proceedings to the Magistrate of 
the district, are similar to those of the Local Boards Bill or to the present 
Municipal Act. 

" Sections 33 and 34. give to municipal boards full powers as to the appoint
m~nt of officers and servants, except the secretary, whose appointment, if an 
outsider, is subject to the sanction of the Commissioner, and, if a Government ser
vant, to that of Government. With boards consisting mainly of non-official 
members and presided over by a non-official chairman, the efficiency of their 
administration Will depend very much on their possessing a capable secretary, 
and it is to provide an additional guarantee for this that the sanction of the 
Commissioner is required to the appointment. If the board wish for the 
services of a Government officer, they must, of course, obtain the sanction of 
Government to his being so employed. 

"Chapter III-Taxation and municipal fund-is substantially the same as 
the corresponding sections of Act XV of 1873. The only addition made to the 
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taxes leviable with the sanction of the local boards is a tax on boats moored 
within municipal limits, which seems to have lieen omitted by an oversight. 
The sections prescribing the procedure to be adopted in imposing taxes have 
been re-drafted and made, it is hoped, clearer. . . 

" Chapter IV enumerates the PSlwers and duties of 'municipal boards, and the 
opportunity has been taken of re-casting the provisions of .Act XV on the subject, 
so as to exhibit the duties of the boards in their order of·obligation. 

" The primary charge on the municipal fund is a police-establishment .. The 
law on this subject is very vague. Section 34 of Act XV of 1873 runs as 
follows:-

, Every committee shall provide in the first place from ts funds, for the maintenance of 
the police-establishment in the municipality. 

, The municipal police shall be appointed under such Act of the Governor General in Council • 
as may be applicable to the town, and their number shall be fixed by the committee, in consult_ 
ation with the Inspector-General of Police, subject to the final decision of the Local Gov
ernment! 

"The effect -of this section has been to throw upon municipalities the charges 
for police used not only for municipal purposes, but for the prevention and 
detection of crime. The conclusions of the Local Government on the subject 
are given in the 17th paragraph of the Resolution of the 5th of December, 
which runs as follows :-

. '17. The first of the questions to bejconsidered is the extent to which municipal funds 
.m"y fairly be relieved of police-charges, and the method of adjusting the. charges for which 
they are fairly liable. The question was discussed by the Provincial Committee, and the 
unanimous conclusion of the Committee is stated in the 21th paragraph of their report:-

, " The preservation of peace and the prosecution and detection of crime are 
duties for which municipal revenues can hardly be said to be fairly liable, as these 
dnties seem. to devolve more equitably on the central Government of the country 
than on the scattered municipal towns. But the cost of watch and ward, including 
under this term such additional duties of a miscellaneous kind (e. g., the enforcement of 
sanitary rules and the regulation of intra.-munieipal traffic) as clearly appertain to mlinicipal 
police, appears to be tke one of all others that can with most fairness and propriety be debited 
to municipal funds, and paid for by the people whose interests and property are the immediate 
objects of the guardianship of the clla"lci,uri force." 

'The conclusion is supported by the analogy of small towns under Act XX 
of 1856 and of rural villages, where the watchmen are paid, not from the gen
eral revenues of the country, but from funde raised 10ca\1y,-in the former by a 
house-tax levied for the purpose under the Act, in the latter by the local cess 
levied from landholders along with the land-revenne under Act III of .1878. The 
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principle stated by the Committee appears incontrovertible, For since the inhabitants of 
small towns and landholders in vil~ages, in accordance with the long-establisbed custom and 
law of the country, are required to pay for the services of the watchmen who remain on 
watch at night, who report crime, and who are empowered to challenge and arrest thieves and 
persons carrying suspicious property within their beats, there is no reason why the inhabitants 
of the larger towns (in many of which Act XX of 1856 was formerly in force) should, merely 
thrpugh the transformation of the town into a munic~pality, be al~gether exempted from the 
charge. It is true that many municipalities have, in addition to the legitimate cost for watch 
and ward, been required to share the cost of the Provincial police employed within their 
limits; but this arrangement, which is manifestly unfair, will be cancelled; and it now 
remains only to determine how the legitimate c~rge for watch and ward is to be computed 
and adjusted. In a few municipalities, the town watchmen as a distinct body have been 
abolished, their places being taken by regular police, who form one force, and are paid on 
the same scale, with the district police stationed within the municipality; while in the majority 
of the municipalities the town watchmen form a separate body, wear a distinctive uniform, 
and, not being liable for service outside their own town, are paid, like the watchmen, in small 

• towns and villages, at lower rates than the regular police. The Lieutenant-Governor and 
Chief Commissioner prefers the lattcr system, because it marks off a separate body of men for 
municipal service; but he directs that the question be considered by municipal boards in con. 
sultation with the Magistrate of the district and the Inspector General of Police, and that 
each board be left to decide which system it will adopt.' 

"These conclusions have been embodied in sections 44.-48 of the Bill. 

"The section,s of Act XV of 1873 on nuisances have been re-cast so as to 
throw together all the provisions respecting the jurisdiction of the board, and 
to bring them into harmony with the Penal' Code and the new Code of Crimi. 
nal Procedure. 

"The control sections in Chapter V are similar to those in the Local 
Boards Bill, and I need not weary the Council by repeating the reasons for 
their adoption. They fall short in some respects of the powers given by Act XV 
of 1873 to the Local Government to cancel, suspend or limit any of the acts, 
proceedings, bye-laws or rules of any committee, but prov.ide otherwis!, for the 
occulTenc~ of default, excess or abuse of powers, as, e.g., by the supersession of 
the board in certain extreme cases-a penalty to which existing municipalities 
are not legally liable. 

"Ample powers are given t<;> the Local Government under section 60 to 
frame forms and to make rules on matters connected with their business, to 
which the boards will be bound to adhere. 

" Chapter VI contains provisions on miscellaneous matters taken generally 
from the existing Act. 

" Chapter VII empowers the Local Government to exempt municipalities 
from the operation of the provisions of the Act respecting election. The rea· 

.• 
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sons for this latter provision will be found in those diversities of rare, habits, 
modes of thought and civilization which are tG be found in the wide territories 
and vast populations under the sway of His Honour the Lieutenant-Governor 
and Chief Commissioner on which I have touched in my observations on the 
Local Boards Bill. 

" Section 68 finally enablt!s the Local Government to withdraw any local 
area, with the previous sanction of the Governor General in Council, from the 
operation of this Act or of Act XV of 1873. Experience has shown that the 
present :Municipal Act has sometimes been put in force in small towns where 
there were no materials for local self-government, no intelligent non-official 
agency, and where municipal administration, with the taxation that necessarily 
follows in its train, was unpopular and uncalled for. It is not to be expected 
that such cases will not occasionally occur again, and changes of circumstances 
in the progress of years may, in respect of certain towns, bring about the same 
result. It is expedient- to provide at once a remedy which may be legaJ.ly 
applied when such conditions manifest themselves. The section has been 
framed with this object; but, as the withdrawal of a privilege once conferred is 
open to a more invidious construction than the withholding of that privilege 
in the first instance, the exercise of the power by the Local Government is 
made subject to the previous sanction of the Governor General in Council. By 
this limitation it is intended to secure for the proposal full consideration from 
more than one point of view." 

The :Motion was put r:71'ireed to. 

The Hon'ble MB.. QTIDI~O introduced the Bill. 

The Hon'ble:MB.. QTIDlTON also moved that the Bill and Statement of 
Objects and Reasons be published in the Gazette oj India, and in the Nort"
Western Provinces and Dud" Government Gazette in English and in such 
other languages as the Local Government might think fit~ 

The :MotiO?jPut and agreed to. 

The Council adjourned to Thursday, the 17th :May, 1883; 

SIMLA.' 1 
The 14th M~;. 1888. J 

D. FiTZPATRICK. 

Secretarg to the Government of India, 
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.Abstr/JOl of the Proceeding' rif the Oouncil of the Governor Ge"eral of InditJ, 
a,/jembled for the purpose of making L/JtDS and RegulationB under the 
prcMriom ollhe .Act 01 Porliamenl24 t 25 ric., cap 67. 

The Council met at Government House, Simla, on Thursday, the 17th' 
'Mai'. 1883. 

PRESENT: 

His Excellency the Viceroy and Governor General of India, ][.G., G.H.S.I., 
G.ll.I.E., presiding. 

His Honour the. Lieutenant-Governor of the Punjab, It.C.S.I., C.I.E. 
His Excellency the Commander-in-Chief, G.C.B., C.I.B. 
;Major the Hon'ble E. :Baring, B.A., C.8.L, C.I.E. 
tieutenant-General the Hon'ble T. F. Wilson, C.B., C.I.E. 
The Hon'ble C. P. TIbert, C.I.E . 

. The Hon'ble Sir S. C. :Bayley, ][.C.S.I., C.I.E. 
The Hon'ble T. C· Hope, C.8.1., C.I.E. 
The Hon'bIe W. W. Hunter, LL.D., C.l.E. 
The Hon'ble J. W. Quinton. 

NORTH-WESTERN PROVINCES AND OUDH LOCAL :BOARDS 
:BILL. . 

The Hon'ble MR. QUINTON moved that the :Bill to provide for the constitu
tion of Local :Boards in: the North-Western Provinces and Oudh be referred to 
a Select Committee consisting of 'Major the Hon'bIe E. :Baring, the Hon~ble 
Mr. TIbert, the Hon'ble Sir S. :Bayley, the Hon'ble Mr. Hunter and the Mover. 

The Motion was put and agreed to. J 

NORTH-WESTERN l'ROVINCES AND OUDH MUNICIPALITIES 
:BILL. 

2. The Hon'ble MR. QUINTON also moved that the :Bill to make better 
provision for the Organization and Administration of Municipalities in the 
North-Western Provinces and Oudh be referred to a Select Committee consist
ing of Major the Hon'ble E • .13lUing, the JIon'bie :Mr. TIbert, the Hon'bIe 
Sir S. :Bayley, the Hon'ble :Mr. Hunter and the Mover. 

!rhe Motion was put and agreed to. 

!rhe Counell adjourned to Thursday, the 24th May, 1883. 

BUlLA.; J 
1'116 171h May, 1888 •. 

D. FITZPATRICK, 

Secretary to the GOfJernment of India, 

Legislatwe Department. 
-------------------

S. G. p. I.-N •• 86 L. D.-&.I1-11. 



Abstract of the ProceedingB of-the Oouncil of tile .Go"el'f10r Genel'al of India, 
aBsemUed for the purpose of making Law. and llegulatiO'llS under the 
prolliaiom of the Act of Parliament 24 !t 25 ric., cap 67. 

T4e Council met at Government llouse. Simla, on Wednesday, the 30th May 
1883 

PRESENT: 

His Excellency the Viceroy and Governor General of India, ](.G" G.M.S.i., 
G.M.I.E., presiding. 

His Honour the Lieutenant-Governor of the Panjab, ](.C.S.I., C.I.E. 
His Excellency the Commander-in-Chief, G.C.B., C.I.E. 
Major the Hon'ble E. Baring, R.A., C.8.1., C.I.E. 
Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.I.E~ 
The Hon'ble C. P. Ilbert, C.I.E. 
The Hon'hie Sir S. C. Bayley, ](.C.8.I., C.I.E. 
Tbe Hon'ble T. C. Hope, C.S.I., C.I.E. 
1'he'Hon'ble W. W. Hunter, LL.D., C.I.E.
T4e Hon'ble J. W. Quinton. 
The Hon'ble D. G. Barkley: 

NEW MEMBER; 

The lion'ble D. G. BARKLEY took his seat as an Adaltionai Member. 

PANJAB LOCAL SELF-GOVER~MENT BILL. 

The Hon'ble :Mr. BARKLEY'moved f~r leave to introduce'" B:ill to rila:k~: 
betl;P.r provision for Local Self-go~ernment in the ta.nj~b~ He'said:-

"My LOIlD, this Bill'is one of' II serlesof' IneamieS for the: defelopment o~ 
local self~government, the first suggeStion of which is to he found ill: the Reso" 
Iution of the FinanciiU, Department; No. 33S3,dated 36th Septa-mber, 1881; on' 
the subject of the further decientra'1ization of' fi.nili:i~e. 

J 

"One' of these', relating to the' Central , Provinces, has already becO:tile:law;~ 
and otbers, relating to the North-Western Provinces, are now under. the -COil~ 
sideration of this Council. The present Bill isintended, to provide for the Utt!ll: 
constitution of district committees and for the establishment .of.' local boaru.m 
the Panjah. The subject of municipalities and municipal t1lxation is,reserved 
for separate treatment. • 

"It may be well to premi'le thatthis ,Bi~,is.ll?tt~~ firSt a~tem~t;toMs~cia~e 
the people of the Panjab, outside of municipal towns, in the management' oftheu 
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own affairs. Before 1871 each district had its road and ferry fund committee, 
but these committees consisted entirely of official., European and Native, and 
had in most cases very limited funds at tbeir di~posal. In 1871, financial rea
sons made it necessary for the Supreme Government, while partially decentra
lizing finance, to make a.<signments to Local Governments, falling short of tbe 
estimated expenditure of the departments, thtl charges of which were transferred 
to them; and one of the consequences of tlfis was the withdrawal of the ferry 
fund income from local committees, while certain charges previously borne pro
vincially were transferred to them. Further taxation for local purposes thus 
became necessary, and this was provided for by the Panjab Local Rates Act, 
No. XX of 1871, which authorized the imposition of a local rate no~ exceeding 
six pies in the rupee of the annual vnlue of land in the Panjab, the ann~l value 
being, for the purposes of the Act, a~sumed to be double the land-revenue. The 
tax thus authorized, therefore, fell at the rate of one anna in the rupee, or 61- per 
cent. on the land-revenue; and this was in addition to cesses already imposed in 
connection with the settlement of the land-revenue to provide for roads, schools 
and district-post, which usually amounted to 2t per cent. more. To control the 
funds so rai~ed, the Act enabled the Lieutenant-Govtlrnor to appoint committees 
in each district, and this power was exercised by appointing committees, consist
ing both of official and non-efficial members, the former being generally appoin
ted elD-officio, by th3 name of thei).' office, an~ the latter by nomination, for a 
term of two years at a time. In this way a considerable number of the more 
intelligent and in'fluentiaJ inhabitants of districts have, for the last twelve years, 
been associated with the Ijlading officials in the expenditure of the district funds, 
and have learnt to take some part in devising and carrying out measures for 
the general welfare. In some districts more progress has been made in this 
direction than in others, and indeed in some district; the poverity of the du.
trict funds or other local ci,tcumstances did not admit of much being done . 

.. This Bill must, therefore, be regarded, not as the first step towards the 
introducti~n of local self-government in the Panjab, but as intended to facili
tate further progress in a direction in which we havtl for some time heen moving. 
It has been framed to give effect to the proposals for the extension of local self
government explained in the Resolution of the Panjab Government, No. 1777, 
dated 7th September, 1882, by "onferring upon district committees great!'r 
adminstrat!ve and financial independence, by constituting local boards for areas 
smaller than districts, by improving the methods of appointing members of 
local bodies, and by providing for the transfer of. additional Sf'rvices to local 
management and control. 

" The Panjab Local Rates Act, No. V. of 1878, by which the corresponding 
Act of 1871 was repealed, inore8!led the ~mount of the local rate from six pies to 
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eight pies per rupee of annual value, the additional two pies, being one-fourth 
of the rate, being credited to the Local Governme~t for the purpose of providing 
additional funds to be expended for the prevention or relief of famine, while 
the remaining three-fourths were left to be expended by district committees 
for the benefit of the district in which the rate was levied. In addition to 
the funds thus supplied, other ces~s, known as road, school and distd,ct-post 
cesses, are levied by a percentage on the land-revenue, under authority of 
arrangements made at the time of the settlement of the land-revenue in each 
district. 1he road and school cesses are usually levied at the rate of one per 
cent. each upon the land-revenue, and the district-post cess at the rate of t per 
cent. ; but in several districts, and in parts in some other districts, the last of 
these cesses is not le:vied at all. The proceeds of the road and school cesses, in 
addition to three-fourths of the local rate, have hitherto been at the disposal of 
district committees. 

"It has been considert'd advisable to amalgamate these cesses with the' 
local rate, and to substitute the authority of the legislature for the settlement
arrangements Ulider which they have hitherto been collected. It is, therefore, 
proposed to repeal Act V of 1878 so far as it affects all districts or portions of 
districts for which committees or boards may be constituted under the pro
pOSt d Act; and the opportunity has also been taken to provide legal authority 
for the local rate now levied on the rates imposed under various names in 
respect of the improvement of land due to canal irrigation, when such improve
ment has been excluded from account in assessing the land-revenue. Amongst 
these rates are the 0 wner's rate under the Northern India Canals Acts, the water: 
advantsgerate on the Bari Doab canal, and the 'proportion of the fluctuating 
revenue on land~ irrigated from canals in the Montogomery distrIct which is 
credited to canal-revenues. This has been done by amending the definition of 
annual value in section 2, and a definition of land-revenue has also been added 
to that section to authorize the levy of the local rate on the dues paid for grazing 
on Government lands which yield no land-revenue in any other' form. These 
dUllS form a large item in the revenue realized from some of the districts of the 
Suuthern Panjab, and the amount of the local rate and cesses has hitherto been 
deducted before the income was credited to Government. The provisions of the 
Bill now submitted ,are explained in some detail in the accompanying Statement 
of Objects and ,Reasons, and it will, therefore, probably be most collvenient 
that I should' not travel over the same ground, but should confine my remarks 
to some of the more prominent features of the Bill. 

" One of its most marked fea:tures is the extent to wbich, while laying down 
the general princip1etl which should, reg~te the. constitution and functions of 
district committees and local boards, it leaves deiailst<ibe provided for by 
rules to be from time to time framed by the Local Government. This is rendered 

/ 
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necessary by the varying circumstances and requirements of different parts of 
the province. The constitution of society fundamentally differs in different 
localities. In some, as amongst the Billiches of the Derajat frontier, tribal 
chiefs possess great authority. In others, as amongst the PatMns, while a tribal 
organization prevails, the tribes are greatly divided into factions at feud ILmongst 
themselves, but for certain purposes recogniz(!; the authority of tribal councils. 
In the greater part of the province, the agricultural classes are associated into 
village communities which have been compared to small republics; but in the 
Southern Panjfib and the Hill Districts, the village is often an artificial aggre
gate of sllI.all hamlets or scattered wells, with no natural bond of union. Again, 
no uniform system which could be dpvised would be suited at the same time to 
peaceful and populous districts, in all parts of which some men are likely to 
be found sufficiently educated and intelligent to take an active interest in pro
moting public improvements, lind to less favourably situated districts, where the 
population is scattered and sometimes turbulent, and where few such men are 

• likely to be found awa! from the large towns. To give districts of the latter 
class such measure of self-government as they are capable of, without unej,uly fel
tering the committees and local boards of more advanced districts, considerable 
latitude must be left to the Local Government to frame such rules as way ap
pear most snitable, havi1).g regard to local conditions and requirements. Most 
progress is likely to be aQhieved under a Fystem sufficiently flexible to admit 
of being thus adapted to varying circumBtanees. 

" While we have long had district committees. the 1!Y.:8.1 boards proposed to 
be constituted by the Bill are new bodies, and the Bill provides that these boaris 
should be ordinarily subordinate to the district committee in matters of finance 
and taxation, matters of common interests, and matters affecting the joint or 
conflicting interests' of two or more boards in, the district. ' In other respects. 
noti1icatioIlS; W be issued by the Local Government under section, 11 will regu
late the e.uties to be entrusted to the committee and the several boards, and the 
boards will not be under the control of the committee in respect of the matters 
thus specially made ov.er to them. They may. however, be employed by the com
mittee as its ageuts in the management of matters placed by such notifica
cation under the control of the committee (section 44). When, again, a first 
class board is ,considered fitted for' greater financial independence, this may 
be. conferred.on it by a notification by the Local Government under clause (7) 
oi-section-3'l i and, while such a notification remains in force, the funds at the 
disposal of the board to which it r ... lates will be treated as a separate district 
fund, to be acccunted for, not to the district committee, but to Government 
(section 40) • 

.. To admit of the road. school and district-post cesses being amalgamated 
with tlw locaJ rate, it has been: found necessary to increase the maximum limit 
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of the local rate from eight pies to one anna per rupee (sectio~ 13). The local 
rate and cesses now amount in most districts to 16J pices per rupee on the 
assumed annual value, which is equivalent to 10~ per cent. on the land
revenue. 'The proposed maximum rate equals 12t per cent. on the land-revenue 
which is Ii per cent, in excess of the total of the presen~ local rate and cesses, but 
no general increase of local taxatioll is contemplated. One anna has been adopted 
as the maximum, partly for the sake of simplicity, and' partly because in some' 
districts, where the land·revenue is small and lightly assessed, it may be found 
advantageous to have the power somewhat to increase the rate in order to 
provide funds for purposes clearly for the benefit of the neighbourhood. In 
other places some reduction of the rate may be desirable, and section 14 enables 
committees specially empowered for the purpose, and, in the absence of such 
committees, the Local Government, either to increase or to reduce the rate, so' 
loug as it neither exceeds one anna per rupee of the anilUal value, nor falls 
below so many pies per rupee as the Local Government, may from time to time 
direct. 

"The result may be explained by the following example. A village 
assessed at Rs. 600 land-revenue at present pays Its. 65 on account of local rate 
and CeEses, If the local rate were increased to one anna per rupee of annual 
value, it would pay Rs. 75, while if it were reduced to ten pies per rupee, ~t would' 
pay Rs. 62-8 or if it w~re reduced to eight pies per rupee, it' wocld pay Rs. 50. 
Under section 26, again, four-fifths of the rate would he credited to the district 
committee, and the remaining one-fifth, for reasons, explained in the Statement of' 
Objects and l{easons, to the Local Government. Leaving out of account charges 
for collection, the district committee would, in the case supposed, receive 
Rs.62 at the present,rate, Rs. 60 if. the rate were increased to one anna 
per rupee, Rs. 60 if it were reduced to te:q pieS per rupee, and Rs, 40 if 
it were reduced to eight pies per rupee. ,The amount to be credited to' the 
Local Government would similarly fluctuate as the rate was increased or dimin
ished ; and to this extent it would apparently be for the interest of the Local 
Government to keep the rates high. But that Government must apply the funds 
thus raised to similar purposes; though not necessariiy in the' same district, to 
those to,which the district committee or local boards would be at liberty to apply 
them ; and tliere would he no obstacle to its allotting the inoreased incolne due to 
the increase of the rate to the district which had found it necessary to increase its 
taxation. If. the rate were decreased, the Local Government would simply liave 
smaller funds available for expenditure in the province generally, or in particu~ 
lar districts, for the purposes contemplated by the Act, and it would be obliged 
to regulate its expenditure accordingly . 

.. The only other point which need'be noted in connection with the subject of 
taxation is the~new power, proposed to be given by section 18 to committees which 
have been empowered to determine the incidence of the local rate to impost! 
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other taxes, either4for the purpose of supplementing the income from the local 
rate, or to enable the commiitee to reduce the local rate. It is thought that it 
may be desirable to have the power of taxing classes which at present bear no 
share of the local burdens, while they are largely benefited by improved com
munications and by expenditure from district funds for the support of educ~tion-
11.1 and other institutions. But care has been, taken to prevent taxation of an 
. &r~itrary, oppre~sive or injurious character, by providing that this power shall be 
exercised, subject to any general rules or. special orders which the Governor 
General in Council may make on this behalf, and only by committees which 
have been entrusted with the power of determining the incidence of the local 
l'ate, for the proposals already specified, tbat tbe taxes imposed must be ap
proved by the Local Government; and that th!l same procedure as to notice 
of the proposed tax, and disposal of any objectionij -which may be preferred 
against it, shan be followed as is prescribed in the case of taxes imposed by 
municipalities. 

" It is necessary to state that none of tbese powers to impose increased 
taxation are intended to enable Government to devolve new charges 
upon local bodies. It is not desirable that tbe extension of local self-govern
ment should be a~sociated a second time with increased taxation; and 
the da:ager of the fixed charge. of committees and boards being from time 
to time increased 'without any corresponding increase of their resources, by their 
being called upon to undertake new services, has been guarded against by the 
. proviso to section II, which requires the Local Government, when the control 
of any new service is transferred to committees or boards, to provide them 
with snch funds or sources of income as both the Local Government and tbe 
committee or board may consider sufficient to maintain such service in its 
existing state of efficiency. If increased taxati~n should be resorted to in any 
district, it will therefore be either for the purpose of reducing the burd~ns on 
land, or of enabling committee9 and boards to make better provision than 
before for objects of a local character already under their management. 

" Passing 'on to the subject of finance, it may be well to explain that the 
one-fifth of the rates and taxes to be credited to the Local Goveroment under 
section 26 is intended to correspond as nearly as may be with the one-fourth 
of the local rate at present set apari for famine expenditure under Act V· of 
1878. As the local rate now falls at 8i per cent. on the land-revenue, the sum 
now set apart for this purpose is 2 ts per cent. If the new local rate tihould be 
assessed so as exactly to correspond with the present local rate and cesses, it 
would fall at 10& per cent. on the land-revenue, and the one-fifth deducted for 
Government would be 2i per cent. Taking the example already given, a village 
paying Rs. ClOO as land-revenue, and RA. 65 for local rate and aesses, pays 
Its. 50 as local rate, of which Rs. 12-8 is set tlpart for famine-expenditure. 
The deduction of one-fifth of the new local rate would amount to Rs. 13. But 
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if the new 10c!U rate were reduced to 10 per cent., the Rovernment bhare would 
be two per cent., and in that case ~ch a village would pay Rs. 60, of which the 
Government share would be Rs. 12. If it were still further reduced owing to 
the substitution of other taxes under section 18, the Government share would 
diminish in the 5alDe proporti()n, but, under section 26, the Local Government 
would get a similar share in the llItW taxeq, the proceeds of which had enabled 
the reduction to be made. lt shuuld be borne in mind that the proportion thus 
to be credited to the Local Government will correspond very closely with a tax 
at present raised, not for local purpos~, but for the relief and prevention of 
famine throughout thc country at large . 

.. Section 33, clause (d), has been inserted to give power to charge the district 
funds with their proportion of tho cost of service rendered to local bodies by 
provincial establishments. A contribution of 20 per cent. from district funds 
is at present credited to provincial funds in payment for such services. Ilut 
this arrangement has its disadvantages, and the Local Government has ex-. 
press'ed a hope that, when the duties to be made over to committees and, boards 
are determined, it will be found possible to surrender this contribution, as one 
of the stRps which will have to be taken under section 11 to furnish committees 
and. boards with the nece~sary funds. In the meantime, it is necessary to 
taka power to charge these services to the local bodies, 

"Financial control has heen given to committees ov.er boards in the 
same district, both because the committee is the most suitahle body to con
sider the wants of all parts of the district, and to distribute the funds aecording
ly, and becausf! to keep proper accounts in English in one central office in each 
district will be ea.qier and less expensive, than it would be if each local board 
had to maintain a distinct establishment for the purpose. A portion of the 
establishment of the committee for other purpO!'Cll, such as educationcl inspee

. tio~ and public works, must also be available for the service of the· boards. 
The members of the committee will probably either be the same as the members 
of the boards in the district, or representatives chosen by them . 

.. It is, however, proposed that the boards shall have their own f~nds, con~ 
sisting mainly of allotments made to them either by Government .or by. the 
district committee, and that balances of such funds unspent at the close of the 
nnancial year shall remain at their disposal (sections 30· and 31). They will 
thus be able to Complete w<?rks for which funds have been allotted when it has 
been found impossible to work up to the allotment during ihe year. 

i" The only other subject which appears to require notice is the power of 
control over the proceedings of committees and boards which has been reserved 
to the Local Government and its officers. Sections 409 and 50 give the necesSary 
powers of interference when the proceedings of committees or boards are not in 
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oonformity with the Act or with the rules made under it; and the following 
sections provide for the prevention of acts likely to cause inconvenience to the 
public, and the execution of works, and the performance of acts neces~ary for the 
public safety or welfare, and for cases in which committees or boards have 
failed in their duty. Sections 55 to 57 provide for cases in which committees 
or boards have persistentiy failed to discharge< their duties, or have exceeded 
or abused their powers, or in which other reasons affecting the puhlic interests 
exist for superseding them. When a committee is superseded, it is provided 
that a new committee shall be prov,ided by the Local Government as' 
soon as conveniently may be, and, when a board is superseded, power is 
given to the Local Government, either to transfer its functions to the committee 
or other boards in the district, or to constitute a new board in its place. As 
local boards are now about to be constituted for the first time, it is desirable 
to have the power of re-adjusting the limits of their jurisdiction, should 
it not be lound advisable to reconstitute a board for the same local area as 
'that which was administered by a board which had neglected its duties or 
abused its authority. It is certain that committees and 'boards will require a 
good deal of guidance from district and divisional officers, especially until 
they become accustomed to the discharge of their new duties and thoroughly 

. acquainted with the extent and limi,ts of their powers. The sections relating 
to the subject of control have been framed with a view to the necessary 
~uidance being sUJlplied, as far as possible, from without; hut should any 
committee at the outset require a degree of help from the district officer, 
which could not be given, without risk of undue friction and delay of husiness, 
in the form of external control and advice, there will he nothing to prevent the 
Local Government from appointing the Deputy Commissioner ex-officio chair
man, under section 8, on the understanding that he should aim at prepar
ing the c~mmittee by degrees to work without him • 

.. In conclusion, it should not be supposed that the organization of the new 
local bodies provided for by this Bill will give any immediate relief to district 
officers or their establishments. The working of these bodies will, for years 
to come, demand constant vigilance and attention from the district offi
cer, whose duty it will be to, assist them by his counsel and advice, to 
encourage them to an intelligent discharge of their dutieli, and to give such 
explanations,as may be necessary to enable them to understan':l the extent and 
limits of their powers; and at the 8ame time to guard against abuses or neglect 
of duty on their part, and in any case in which the" intervention of superior 
authority mll:Y appear necessary, to report the circu~stances mih a view to ob
tain the necenary orders. He will also have to approve the anmmfestimates 
of eXFenditure, and, when he disapproves, to explain the nature of his objection; 
he may have to decide disputes between the different local bodies in his district; 
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and he will be the ordinary channel of . communication between them and the 
Commissioner or other superior authorities." 

The Motion was put and agreed to. 

The Hon'ble :MR. BARKLEY also introduced the Bill. 

The Hon'ble MR. BARKLEY ~also moved that the Bill and Statement of 
Objects and Reasons be published in the Gazette of India, and in th':l Punjab 
Gofiernment Gazette in Engli!lh and in such other langua"aes as the Local 
Government mi~ht think fit. 

The Motion was put and agreed to. 

BOMBAY FORT-DUJ;:S REDUCTION BILL. 

Major the Hon~ble E. BARING moved for leave to introduce a Bill to give 
power to reduce port-dues in t~e port of Bombay. He said that the Bill was 
of the simplest description, and he would. only detain the Council a very short • 
time in explaining its provisions. At present, port-dues were levied at the port 
of Bombay at the rate of two al:lnas a ton, but the Chairman of the Bombay 
Fort Trust had represented that the financial situation of the Trust was such as 
to allow of a reduction. Such a measure was exceedingly desirable and fully 
in harmony with the general policy of the Government which was to. remove 
all obstacles to trade wherever it was possible to do so; There Would be found 
in the Statement of Objects and Reasons a'memorandum'by the Chairman 
setting forth the actual financial position of the Trust, but it would not be 
necessary for him to refer to it in detail. The present proposal was to reduce 

. the rate levied from two annas to It annas per ton, and the gene!al result of 
this measure would be to relieve the shipping of Eombay to the extent of about 
half a lakh a year. The Bombay· Government desired the reduction, but the 
law as it at present stood allowed of no lower rate than two annas a ton; hence 
the object of the proposal was to carry the wishes of the Fort Trust and of the 
Bombay Government into effect, which could be done by removing the words 
" not less than two annas a ton " from Schedule I of the lndian Forts Act as 
it now stood. 

The Motion was put and agreed to. 

Major the Hon'ble E. BARING also introduced the Bill. 

Major the Hon'ble E. BARING also moved that the Bill and 'Statement of 
Objects and Beasons be published in the Gazette of India, and in the Bombay 
GOIJernment Gazette in English and in such other languages as· the Local 
Government might think fit. 

The Motion was put and agreed to. 
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CENTRAL PROVINCES TENANCY BILL. 
I . 

The Hon'ble .MR. lLBERT moved that the Bill to consolidate and a.mend. 
the law relating to Agricultural Tenancies in the Central Provinces be referred 
back to the Select Committee. He said that his object in making this Motion 
was to give the Committee the opportunity of considering one or two sugges
tions which had been received since the presentation o{ the last Report. 
He did not anticipa'e, however,·~ha,t the amendments which they would make 
would in any way alter the main provisions of the Bill or delay its passing into 
law. 

The Motion was put and agreed to. 

'f'he Council adjourned to Wednesday, the 6th June 1883. 

SIMLA; 

The 18t June 1883. 

D. FITZPATRICK, 

Secretary to the Government of India, 

Legislative lJepal·tment. 

------ ------
8. G. P.l~No. 86 L. D~t·ll-lI-liO. 



Abstract of the Proceedings of the Council oj the G()f)ernor General of India, 
assembled for the purpose of making Lall1B and !legulations under t.he 
prolJisionB of the Act oj Parliament 24 ~ ~5 ric., cap. 67. 

The Council met at Government House, Simla, on Wednesday, the 6th 
June, 1883. 

·PRESENT: 

His Excelle.ncy the Viceroy and Governor General of India, K.G., G.lf.S.I., 
G.lI.I.E., preBiding. 

His'Excellency the Commander-in-Chief, G.C:B., C.I.E. 
Major the Hon'ble E. Baring, R.A, C.S.I., C.I.E. 
Lieutenant-General th~ Hon'ble T. F. Wilson, C.B., C.I.E. 
The Hon'ble C P. llbert, C.I.E. 
The Hon'ble SirS. C. Bayley, K.C.8.I., C.I.E. 
The Hon'ble T. C. Hope, C.S.I, C.I.E. 
The Hon'ble W. W. Hunter, LL.D., C.I.E. 
The Hon'ble J. W. Quinton. 
The Hon'ble D G. Barkley. 

PANJAB LOCAL SELF-GOVERNMENT BILL. 

The Hon'ble Mr. BARKLEY moved that the Bill to make better provision 
for Local Self-Government in the Panjab be referred to a Select Committee con
sisting of Major the Hon'ble E. Baring, the Hon'ble Mr. llbert, the Hon'ble 
Sir S. C. Bayley, the Hon'ble Mr. Hunter, the Hon'ble Mr. Quinton and the 
Mover. 

The Motion ·was put and agreed to. 

CENTRAL PROVINCES TENANCY BILL. 

The Hon'ble MR. ILBERT presented the fourth Report of the. Select 
Committee on the Bill to consolidate and amend the law relating to Agricultural . 
Tenancies in the Central Provinces. 

The Council adjourned to Wednesday, the 20th June, 1883. 

• 
SIlILA; 1 

The 6th June, 1883. 5 

D. FITZPATRICK, 

Secretary to the Government of India, 

LegiBlative z>epartment. 



.Ab.tract oJ tile Proceeding. of the Council 01 the GOl)erno7' GeneraZ of India, 
... embled /07' 'lie pU7'pose oj making Z(J'/J)' dnd llegulation. tmder the pro

... ~HionB oj the Act 01 Parliament ~4 ~ 2JS Pic., cap. 6'1. 

The Council met at C'rQ\'ernment HollSe, Simla, on Wednesday, the 20~h 
.1 une, 1883. 

PRESENT: 

His Excellency the Viceroy and Governor Genera.l of India. It. G., &.H.s.t. , 
/ 

G.H.I.E., presiding. , 
llis Honour the LieuteD.ant·Governor of the Punjab, 1t.0.S.I., O.I.E. 

His :Excellency the Commander-in-Chief, G.O.B., O.I.E. 

Major the Hon'ble E. Baring, B.A., O.IiI.I., O.I,E. 

Lieutenant-General the Hon'ble T. P. 'Wilson, C.B., 0.1.1:. 

The Hon'ble O. P. llbert, O.x.. .. 
The Hon'ble Sir S. 0: Bayley, K.0.8.J;., C.I.E. 

The Hon'ble IJ.'. C. Hope, c.;u., C.I.E. 

1'he Hon'ble W. W. Hunter, LL.D., O.I.E. 

The Hon'ble J. W. Quinton. 
'1'he ltoil'ble D. G. 'Barkley. 

CENTRAL PROVINCES TENANCY B:q:.L. 

The llon'ble lta. hBEBT moved that the Reports of the Select Com
mittee on the Bill to consolidate a.nd amend the law relating to Agricultural 
Tenancies in the Central Provinces be taken into comideration. lIe said :-

c, It appears to be my fate just at pl.'esen.t to act iJ.s fostel'-father to Rent 
Bills. The calamity which caIleda.way Sir Steuart Bayley to HlI.idll.rAblld in 
Febtuary last placedtne in temporary {lharge of the Ben.ga.1 Tenancy BiU ; 
the accident which called away ttly friend'Mr. Cha.rles Crosthmite to British . 
Burma. hiM now placed me ill oharge tlf the Oentral Provinces TenancY' Bill. 
I am anxious to define the precise relationship in which I stand t? this measure, 
beoause it is important to bear in mind tha.t it il essentially a local Bill, framed 
by officers of local experience with Bpelli&ll'eferen.ce to looal oirolWlStanDes a.ud 
local requirements. It waS originally drawn by Mr. Jones, now Chief Com.
ttliiBioner of tb~ CentraJ. Provinces, under instru.ctions which were .gi\'eh to 
him aalong ago as .1873. It was introduced into the Council iu 1880 by my 
friend Mr. Charles Grant, who. before he became Secretary in the Foreign 
Department, had a long connexion with the Centflu Provinces as District Officer 
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and Judicial, Commissioner, a~ted at one time as Chief Commissioner and is 
'~ell ;ti]fown. '~~ilie:Editor'of tb,e Central Pro~i~ces Gazetteer. After its introduc
'fioil it was referred .,.by· the' late Chie~ Commissioner for the consideration. of 
a local committee, c~nsisting of Messrs, Crosthwaite, Neill and Chisholm, who 
materially altered it, and in its altered form it was placed in the charge of 
}Jr; Crosthwaite, then, an Additional Member of this Council, Of the Bill 
in it,S present form, Mr. Crosthwaite has more claims than anyone else to be 
considered the author, and it substantially embodies the views and opinions of 
the late Chief Commissioner, and of the local committee appointed by him, 

"Mr; Crosthwaite waS kind enough to prepare for me, before he left for 
Burma, a careful note of what he had intended to say on the present occasion, 
and in the explanations which I now have to offer I shall draw freely on that 
note, 

"The subject-matter of thEl Bill is difficiIlt aild comp licated, and I am 
afraid that I shall llot be able to make intelligible to the Council the modifi
'cations which we propose to make in the system of land-tenure in the Central 
Provinces without giving some account of 'the system which we found when we 
took over those provinces and of the system which we established after taking 
them over. 

"The territories which now m,ake up the Central Provinces were acqui.red 
by the British Government at different times and from different quarters, and, 
after they had passc:d under ,Blitish rule,' they remained for Bome time under 
different administrations, ~he Sagar and Narbada territories were ceded partly 
by the Peshwa in 1817 and partly by the Nagpur Raja in 1818; the Nagpur 
Province was cededa~ a whole in 1853, small pOrlions of it having been under 
British rule since 1817; all these territories' were combi'ned under the name 
{If the Central Pr9vinces, and placed under a Chief Commissioner in 1861; 
Sambalpur was added to them ill 1862, and Nimar in 1864. , The Sagar and 
:Narbada territories had been for some time attached to the North- Western Prov
inces, and Sambalpur and Nimar had been directly or indirectly under British 
adm~tration for ma.ny years before they were made part of the Central Provo 

.. ~~It might be expected that th~ land. and revenue systems of territories 
.with such different histories and antece,dents would present great and radical 
'divergencies,As a matter of fact, however, ,this is not the case. • The study 
of the subject to which I have in the course of my present work been compelled,' 
says the present Chief Commissioner in a note which he wrote on this Bill in 
1880, • has convinced me that! in order to a right understanding of the tenures 
of the different parts of the Province, we must begin by recognizing their original 
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Bimilarity. Diversity, at the present day, there no doubt is, but it is a diversity 
, which baa arisen, not from. original and inherent difference, but from the fact 
t\lat in quite recent times-and in the Oentral Provinces everything is louthful 
and recent;.....divers in1luenoes have impressed themselves upon system. which 
were in all essential respects the same. The position which I would lay down 
is this, that, speaking broadly, identical revenue-systems prevailed in all the 
district~ of which these Province's are composed at the time when they severally 
came under our rule or influence, and that all the differences which' they 
now present are due, :6.rst, to the diverse trainings and prepossessions of the offi
cers through whom we administered them; secondly, to difference in the re
venue-systems which those officers looked to as models; and, thirdly, to the 
length of time during whioh the two preceding conditions have been operating; 
in short, I would affirm that BUch differences Q,8 exist are of our oIDn creation:' 

"The explanation of this substantial identity underlying IJIlper:6.oial differ
ences is simple. 'l'he Mahratt& harrow had passed over the whole of these 
territories and. had gone a long way towards reducing them, for revenue-purposes, 
to one dead-level of uniformity. 

" What then was the Mahratta revenue-system P Its fundamental prinoiples 
may, acoording to Mr. Jones, be summed up in the following four proposi
tions:"';'" 

" I.-Settlements are annual or for very short terms. • 

.. ITo-Oultivatora pay revenue. not rent" and competition rents are there
fore unknown. 

"III.-Headmen of villages, or the persons or bodies whom we should 
regard as possessing rights a.pproximating to proprietall' rights, 
are, in respect of raiyats' lands, office-holders and managers. . 

"IV.-No rights are allowed to grow up by prescription or otherwise;. the. 
effect of which wauld be to limit. the powe17 af the Govrel'Illlnent 
to raise a maximum revenue'from the~ 

"The: essence of the system appears to have consisted. in constant, reviSions 
of t,he. menue, assessments, with the view of maintaining. them at the ~ighest 
pQSBible level,. and thus pleve~ the growth of middlemen with rights and in· 
te1\6l\ts in.termedia.te between the Government and the oultivator. 

" Property in land was not reoognized, but every oultivllotor was' entitled. 
to ~ld his lll-ud as long: as. he paid the share of. the Government· revenue 
appoJ:tioned: tQ it, The Oentral Government fixed annually the sumwhilih each 
pargana or revenue IJIlb-division was to pay. The apportionment of the revenue' 
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on the several villages was made by the pargana officers in consultation with 
the headmen or patels of villages, who assembled at t~e pargana head-quarters 
for this purpose. When the ~essment of each village had been settled, the 
patels returned each to his own village, and the share to be paid by ell.Ch culti
vator was made known to him. 

"The manner in which the detailed assess!pents were made iN interesting 
and curious, and arose, no doubt, out of the habit of the Mahratta Government 
of not :fixing its revenue until "late on in the agricultural year. The usual 
practice of the Nagpur Government was to announce its assessments about the 
month of August, when the character of the rains and the probable quality of 
the harvest were k·nown. Here, however, as elsewhere in India, the agricultural 
year begins about June, and" that is the time when the annual settlements 
between the Government agent and the raiyats would generally be made. 
But, as the amount whioh each raiyat would have to pay depended entirely on 
the amount of the Government assessment, whioh in June was an unknown 
qb.antity, an ingenious method of meeting the difficulty was devised. The 
patel and the cultivators, acting as a body bound together by the tie of one 
common responsibility for the payment of the revenue assessed on their village, 
divided the oultivated lands into two classes. In one class they ranked the 
very inferior soils, whioh oould not bear more' than a very small' rent; and 
these they assessed at a fixed money rent with respect to the quality of the soil 
and the ruling prices of produce. In the second class they placed the better 
soils which after paYing the cost of cultivation, left a considerable margin of 
profit, sufficient to bear the possible fluotuations in the Government demand. 
Fields of this class were not assessed at any :fixed rate, but the joint liability 
for the' Governme~t revenue on the whole village being taken, say, at a 
hundred shares, each of these fields was rated as equal to so many shares of the 
whole. Thus, each individual cultivator knew that he would have to pay a :fixed 
unalterable sum for his bad lands, and that on account of his good lands he was 
liable to pay a certain fraction of the Government revenue, whatever that might 
be. This classification and valuation of fields was made annually, with a 
view to meeting the changes in the condition not only of the fields but of the 
raiyats theJnselves. Impartiality in the distribution of the revenue was secured 
by the rule of joint responsibility. If the revenue imposed on any individual 
could not bl! recovered from him, "the deficiency was not remitted, but was 
made good by the imposition of an additional rate on all the others. Thus, 
there was given not only a great incitement to fair and just dealing, but 1\ 

considerable stiJIlWUB to mutual help and co-operation. 

"This system is described by Sir It. Jenkins, who was Resident at Nag. 
;I1ur in 1827, as exiating tq ~ time, and the sketch of it which I have given, 
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and which is taken maiDly from his well-known report on the territories of 
N agpur, appears to show clearly llit under the old ~onstitution of the country 
there was no such thing as a landlord or tenant in our sense of the word, that 
rent W80S unknown, and that such things as revenue-rates Or rent-rates had 
no existence at all. 

"However, even during the period of Native rule, influences were at work 
which tended to subvert the ancient order of things. During the decline of 
the Bhonsla powe~, the State imposed revenues higher than the people could 
easily pay, and resorted to the abuse of farming the villages to the patels or 
village-headmen, and leaving them to collect what they could from the people. 
This abuse tended to place the patel in a position of greater supremacy, and 
to give him powers which were capable of developing into proprietary rights. 
Here, 80S elsewhere, the transition from a collector of revenue to a farmer of 
revenue, and from a farmer of revenue to a receiver of rents, was easy .and 
natural. 

"This, then, was, roughly speaking, the state of things which we found in 
existence when we took over the several territories which make up the Central' 
ProvinceS. What modifications did we introduce into it? To answer this 
question, I shall quote again from Mr. Jones' note:-

, 'l'he history of our dealings with the. different parts of the Province 88 we successively 
acquired them is, in almost every case, the same. We first made . one or more severe settle
JIleIlts for short terms, then tried experiments in farming, interfering a good deal in a patriarchal 
way between pateJs and cultivators, sometimes resorting to khilm management, and finally 
niade up our minds to long settlements at reduced jamas. These long settlements-l do not 
here refer to their effect on t~e prosperity of the agricultural classes--were the great turning
point in the revenue.history of the Province, and to them every change by which. the Native 
1evenue-system was modified, and at last superseded, may be traced. 

I The chief immediate Ioffect of the long settlements was to sever the mutual intsr
dependance of the amount of cultivator's payments and the Government demand. The patel 
became the millguzilr, and was no longer restricted, either by theory Ii in practiee, from 
demanding rents disproportionate to the jama which he had to payout of them. Cultivatoq 
begain to pay rent instead of.revenue, and the question arose whether miIlguzars· could not 
enhance during the currency of a settlement, irrespective of increase of cultivation; in other 
words, whether Govemment had not delegated to them the right, which· it would (had the 
long settlement not been macle) have itself exercised, of from time to time ran.ing its revenue 
by enhancing the payments of cultivators. In the case v the earlier settlements, there can 
be no donbt that the intentioa of the officers who made them was that the rents paid at the 
.time of settlement should not be enhanced during the settlement; but in the case of the later 
esttlements the point is not so clear, eltcept where, for instance, in Nimilr,. the training and 
prepossessions of local officers led to all unhesitating acceptance of the alternative most :tavour
IIhle to the cultivator. This much, however, is quite clear, that, whether mj\lguzilrs were 

regarded b, $he offi~rs of tl}.e dar 118 having .. right to ~e r~tc!nrillg ~e CUJT8I1C;r. pf .. 
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s,ettlPlIleJ!.~ .or p,ot, ~hey d~d ".o~ ~hem~elyes feeJ 90!l6.d~nt .o~ p,!-ving thilt right, and !l~er e!'er. 
H~e4 i~.. ~y .~oul~ no~ all a~ pnce ~h'fke ~he",selves fre.e ot tP4I idea tp.,t ~ultivaton could 
.pot ~e '!".Jced to pay mor~ th\'on tl1e Government !evenne. The position, therefore, at t1!e close 
!If tpe period preceding the regular settlement was this, that' cultivators paid rent and tbat 
there was no restriction in the amonnt of rent which new cultivators might pay, b~t that 
rent fixed at the commencement of a settlement remained in practice unaltered to its close. 

f The acquisition by ma.lguzars of the right to demand rent as distingiushed from 
rllvenue, Ij.nd of tbe ~heoretical power of raising rent dnring the currency of a settlement, 
~l'<!pg~t ~n its t~in pther fundamel!~l changes }>y wbicQ tbe Qther roots of tho Native 
revellue-:s!ste~ Cfefe torn np, for,-

, first, malguzars, having always been accnstomed to eject in the interest of the Govern· 
went ~!.'ants w~o would not pay the quotum pf revenue demanded from them, began now, by 
'!:!' fl&8Y trlj,nsition, to think th~mselves entitled to ejeci in the~ own interest tenants who 

refus~~ ~ llay ~he t:en~ ~~~n~e~ Qf tl1em i .,n~, 

, s~ondly, the resulting tendency to an increased exercise of the power of ejectment being 
strongly opposed by the sentiment of the people, a limitation was placed upon it by the intro
!1~~ion of a novel distinction between old and n~w culti,!,ato~, I1dld ~he recognition of lit specific 
:pght of occupancy in the la~r. 

, The ~lIange from the Native s1stem of rey~nue f¥lmioistrati~!l w'¥l thus Il<!mpleted, ~~~ 
one of the principles enumerate~ 1n parall"'"'gll 40' (thj!8e are the four frinciples which I have 
already mentioned) , remained intact.' Short annual settlements had given way to eettlement. 
fl'r long terms i cultivators' payments liad become rents i the power of fixing them having been 
rl\!ligneq by the State in favour of ma.lgnzars i the latter had acquired rights which made th!lu, 
}!IWition approxima1Ja more t~ that of proprietors than of mer. office-holders i .... d, lastly, one 
~atla of tenants, the jlCcnpancy.class,h&!l been allowed to participate in the full rent of their 
~lJ,ds, or, in other words, to acquire right. which conlli.ted with the right of the Iil~ts to. 
re.aliZll a maximum revenue from the land. 

, But although the Native revenue·system had. thus been uprooted in theory, ~t had not, 
at the time when regular eettlements began, lost its hold, on the people, even in those parts of 
tl1~ province where it had been longest exposed to hostile inlluences. The teDant would not 
~,~licve that the State had handed him over to the ma.lgnzar; would not understand that his 
~CD,t w~ to. be ~isproportionate to. the Govemment-demud i wanted it lowered whe .. the Gov~ 
~\I1I\Dt-demand was lowered, a,nd looked npon the aettiement pare"lU &II leases from Go_ 
~l\lIt. His news on the subject of ejectment were not announced with great distiJ;lCtuess, ~
cause, at the period I am speaking of, he did uot understand the new mo~ive Which the mal· 
gu~w; h&!l fOJ: ejecting him. Ejectments with the object of increasing a rent-rollllad DOt then 
\EJeIl \I1uch re&!>Jted to, and Districi-officers were apt to nse their inJInence in protecting teaa.uto 
wh~n n\lllesaary.'· -

" l! nder these ciroums~al,lces, an!1 at a ijDle wb,en m,ost ~~ *h~ ~wrent settJ,e. 
:pu~nt8, fof~~ <;Jentra\ Provin~ were in COlU'lMl of being, made, Act X of 1851.1 
was ~x~d,ed to those provinces. The exac1l da~ of its extellSion is the 2.nd 
~arch, 1864. This famous Act, with the main ,\lrovisions of which the membe18 
of this. Council have only too good reason to be acquainted, was, as we are all 
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aware, framed with a view to the special circumstances of Bengal, and if was 
applied to the Central Provinces, not because it was held to be suited to their cir
CUIIlIItances and conditions, but because a law of some kind was wanted, more 
to regulate matters of procedure than to settle questions of right, and Act X of 
1869 was the only law ready to hand. It was, in fact, avowedly introduced as a 
mere temporary makeshift, and it was never intended to remain in permanent 
~peni.tion. 

• First of all;' 

write Mr. Jones in the note from which I have already quoted at such length, 
• I would correct an impression, which I believe is prevalent among Revenue-cfficers in 
the Central Provinces, that, when Act X was introduced, the applicability of those parts of it 
which contain substantive law was considered, and that the relations between landlord and 
tenant which the Act lays down or assumes were then, after discnssion, held to be suitable to 
tbe circumstances of the Province. Nothing can be further from tbe troth. In the correspond
ence which preceded the introdnction of the Act, those parts of it which contain suhstantive 
law are only casually referred to, and attention was directed, almost exclusively, to the sectio"os 
which confer jurisdiction and supply a procedure. The fact is, that the snhstantive provisions 
of the Act, coinciding, as they did, with the views which had gained acceptance among the 
officers by whom the greater part of the Province was administered before its formation, with 
theories held in the North-Western Provinces, and with the English ideas then prevalent., were 
not deemed' to require discnssion at all, and the Act was introdnced with the sole object of 
rounding of!' the corners of the system of procedure previoosly applica.ble to civil and revenue 
suits. In the Sligar and Narbada territories tbere had been a special code of procedure for 
revenne-euits, and in the Nf.gpur Province, Act X suits had been dealt. with as summary snits 
under Regulation Vill of 1831. Act X simply abolished these procedures, and no one has 
any right to suppose that the a.'!SUmptions regarding the relations of landlords and tenants 
which underlie its provisions received any new support or confirmatiou at the time, and by the 
fact, of its introduction.' 

"The provisional character of the law thus introduced, and the necessity of 
modifying it for the purpose of making it even temporarily applicable to the cir
cumstances to which it was applied, are fully recognized in the circular instruc
tions which were issued to Settlement-officers shortly after its introduction. 
The most important of the8fJ circulars is one which was issued on the 27th of 
March, 1865, and which is, I believe, well known among Revenue-officers as Oir
c;ular G. I refer to it because it appears to be the ,basis of the distinction, which 
is recognized and confirmed .by the Bill, between absolute occupancy-tenants 
and other occupancy-tenants who have up to this time been, for reasons which 
I ahall explain, commonly known as conditional occupancy-tellants. 

"The first class, that or absolute occupancy-tenants, was create<!. at 
the time of settlement, IIond comprises, as I understand, all the 'old substantial 
resident cultivators who then existed. They were termed absolute occupancy-
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tenants because their rights were recognized on grounds other than those 
mentioned in Act X, and were p.ot conditional on the retention of that Act aa 
part of the law of the Provinces. The tenants entered in this class were 
men whose rights in the soil were ad·mitted without reservation by all 
parties. Into this class were swept all those. who had long connection with 
the village, 1\ ho had dug wells, planted groves, or otherwise improved their 
land~. The form in which their rights should 'be declared was considered by 
the Government in 1868, and it was then decided-

(~) that their rents should be fixed for the term of settlement, now and 
hereafter; 

(b) that their tenure should descend as land j 

(c) that they might sub-let or mortgage; and might s'.lllsubject to a right 
of pre-emption, at five years' rent or the payment of one year's renl; 
as a fine to the malguzar. 

"These conditions were accordingly embodied in the village-administration 
papers, and were in this manner made binding as between the malguzar and 
the tenant. 

"The other class of occupancy-tenants are those lIho owe their rights 
to the twelve years' rwe embodied in Act X of 1859. With respect to this 
class; tha officerS of the Settlement Department were instructed by Circu
lar G 'to make it clear to all parties that any record of occupancy-right 
based solely upon p03Session for 12 years is made subject to any future 
alteration of the law.' It is in consequence of this saving clause that tenants 
belonging to this class are often spoken of as conditional occupancy-tenants. 
They hold from father to son; and &re, under the law as it stands, liable 
to enhancement (If rent only on the grounds specified in section 17 of Ac!- X 
of 1859, that is to say, on the.ground either that the rents are below the rates 
prevailing in the neighbourhood; that there has been an increase in the value of 
the produce or of the productive power of the. holding; or that there baa 
been· an increase in the area. of the holding. 

"The circumstances of CMnda, Nimar and Sambalpur were found to requir& 
special and exceptional treatment, and in, those three districts the settlement 
whic~ was effected was, in point of fact, a raiyatwan settlement. The rights 
of tenants in Ch{mda and Nimar are at present determined under a resolution of 
the Gm-ernment of India, dated the 21st of June, 1865. Under thii resolu
tion, all len ants who held land (other than s1r land) on that date, and all tenants 
who might take up land after that date without a written lease, beCame QCCl1Iro 
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pancy-lenants, and were declared to hold on a tenurewhioh was desoribed 
as " the oustomary tenure," and the main inoidentla of whioh are 118 follows :-

... L..;..;.:It iii heritabl~, both lineally &I!d oollateraliy. 

"ii.-The right is transferable to a oo-sharer by inheritance or to an heir. 
expecta'nt. 

"iii.-If the rent was fixed byOa Settlement-offioer before the date of the 
resolution, it is to remain fixed during the term of settlement. Other
wise the landlord. oan apply once, and once only, during the term of 
settlement to enhanoe the rent up to the maximum rate recorded. for 
the class of soil held by the tenant. . 

·'iv.-The tenant has the right to improve. 

" T.-The power of sub-letting is restrioted . 

• , .An the land in NimAr and, practioally, all the land in Chanda appears from 
recent returns to be held by tenants who are described either as absolute or aii 0 

conditional. occupancy-tenants. 

" hi the case of Sambalpiir, the Government of Indiii intervened before 
proprietary rights were conferred or ;eoognized· lIB existing in any person 
between the State and the oultivator, and decided that the Village headman· or 
,_till 'was to be the proprietor only of..his sir Or bh6gra !arid, and wail to hav~ 
the right of collecting the revenue and managing the vitlage;that .the periiam! 
(if any) holding sir land tinder him were to be his tenantsoa.t-will; that duriftg 
~he term of settlement he wiUi to have the priVilege of creating fliiyats on waste 
Iand,and that the revenue thenoe derived WIIB to be his during that term, bid 

. that he was not to charge them more than the Village-rates as filted at the time 
of settlement. All other raiyats are Government raiyats, paying re'V'enue and 
not tent, and not liable to eviction exoept.for non-payment of revenue . 

.. I have dwelt on these partioulars, at the risk of being ted.ious, because 
they explain the special. rcl'erences in the Bill to Chanda, N·imlit and Sambal
pur, and show that what might otherwise appear to be arbitrary differenoes of 
treatment are due to the desire to make no greater alteration than is neoessa.r1 
in the existing· state of th1ngs. 

"The broad result is that, subject to the speoial peculiarities whioh I have 
noticed, the tenantry of the CentralProvinoes may at present be d'i. vided iD.tj) 

• three classes,. namely:-

"i.-Absolute occupanoy-tenants. 

J'ii.'-;'OCoupan.CT or conditional oocurancl-tenanttl: 
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II iii.-Ordinary tenants not protected by any special provision of the law 
or entry on the rillage-papers. 

"I understand that about 37 per cl'nt. of the total number of tenants have 
occupancy-rights, an."d it appears from some ret.urns which have been recently 
laid before the Select Committee that about 7-12ths of the total acreage under 
cultivation is held either by absolute or by Itonditional occupancy-tenants.-

" These, then, are the circumstances with which we have to deal. We found 
a body of cultivators paying revenue to the State through their village-headmen. 
Under, and for the purpose of, the revenue· system which we introduced, we 
converted the headmen into proprietors or landlords, the cultivators into their 
tenants, and the payments made by the cultivators into rent. We took a man 
who had no motive but to make a fair apportionment of the State demand and 
who, even after he became a contractor for, or a farmer of, that demand, did 
not conceive that he could reap a legitimate profit by enhancing the rents of the 
raiyat j we took this man and made him proprietor of the soil. We made the 
Government raiyats his tenants, and we gave him a legal power to raise his rents 
and at the same time a inotive for eT.ercising that power. Instead of using our 
utmost endeavours to squeeze out of him every penny which we could succeed 
in extracting bl fair means or foul from the cultivator of the soil, we reduced 
his revenue-assessments to such.a Ipvel as left him a substantial margin of 
profit; and we secured him in the enjo,Yment of this margin for a long term 
of years. Thus, .whereas, in the earliar 1!6ttlements of Hoshangab8.d we took 85 
per cent. from the malguzar, leaving him only 15 per cent. for expenses of 
collection, we reduced the amount thus taken to 66 per cent. in 1838, when a 
twenty years' settlemeilt was made, alj.d we further reduced it to 50 per cent. in 
1864, which was the date of the last settlement. We saw, indeed, that the 
changes which we had introduced would tend to benefit the new propri.etal'y 
class unduly at the expense of the cultivators, and we endeavoured to give the 
latter some kind of protection, partly by means of a law which, having been 
framed for a widely diffArimt set of conditions, was applied as a temporary 
makeshift to the Central Provinces, but mainly by means of stipulations and 
declarations iIlllel'ted in the settlement-records. But we always recognized 
the imperfect;. provisional and transitory nature of the arrangements thus 
made. 

• s •• Paper No. 80 to the BU!. 

Area of aboolnto 0CC1l paney-tenant.' ho!dings 
1>0. coaditiol1&l do. do. do. 

Total area h.ld by aboolnto or conditional ... npamcy-tol1&nto ... 
Area held by oth .. tuanto 

A ...... 
3,232,111 
8,861,306 

1,003,4.11 
§,SSG,OU 

Total 12,429,491 
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"Under these circumstances, there will be little dispute either as to the 
necessity for legislation. or as to the xna.in principles on which legislation should 
. proceed. 

"The necessity for legisldotion was recognized as long ago 88 1873, when 
Mr. Jones, now Chief Commissio,p.er, was entrusted with the duty of framing a 
swtable law for regulating the relation of landlord and tenant in the Central 
Proviz:.ces. . 

" And as to the principles of legislation, it is clear that we must not allow 
what was intended to be a boon to the immediate revenue-payers to be a curse, 
to those from whom the revenue is ultimately derived. In giving the proprie
tary right to. one class, the Govcrnment neither intended nor had a right to in
jure the status of another and much larger class; and if it is found that the 
change which we have introduced has injured that status, we are not only 
justified in devising, but bound to devise, measures for remedying that evil. QuI' 
object then should be io protect the tenant, so far as it is practicable to protect 
him, by legislation, and the only question is what form that protection should 
take .. For the purpose of explaining the proposals made by the Bill with this 
object, I will remind you of the several classes of tenants with whom we have 
to deaL and will show how the Bill proposes to deal with each. 

"There are, as I have said, in the existing state of things, three main 
classes of tenants-absolute occupancy-tenants, conditional' occupancy-tenants, 
and a third class who are usually described as tenants-at-will, and who are in 
fact given no special protection by the law. The Bill recognizes these three 
classes,and adds to them a fourth, that. of sub-tenants, whom, however, it 
treats very curtly. 

" The absolute occupancy-tenant is left by the Bill very much as he stands 
under the existing record-of-rights. His rent is fixed for the term of settle
ment, and cannot be altered during that time, except on the ground of an im-· 
provement made by the landlord or of a material increase, diminution or 
deterioration of his holding. He cannot be ejected. His rightR are heritable, 
and are transferable subject to certain resbictions which I will mention. In 
the first draft of the Bill it was proposed to deprive absolute ocoupancy-tenants 
of the power of transfer, .on the ground that, by leading them into debt, it was 
proving the~ destruction. There is, no doubt, much to be said for this view, but 
I think that the more powerful arguments are against it. The rights conferred 
on these tenants at settlement were made part and parcel of the settlement
contract in order to remove them, if possible, from the field of legislation. 
Their holdings 'have in not a few instances changed hands, and the purchasers 
have acted on the understanding that they had bought a marketable commodity. 
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It may be that the improvident have lost their lands, but those who remain are 
presumably the more prudent' and thrifty of their class, and are not likely to 
appreciate an interference which will undoubtedly lessen the value of their 
property. Moreover, I am myself somewhat sceptical about the possibility 
of preventing the transfer of rights of this kind when they once have been 
placed on a secure legal basis . 

.. Accordingly, the Bill allows the absolute occupancy-tenant to transfer 
hiS rights,but his power of transfer is not altogether unfettered . 

.. Under the settlement-rules, the tenant of this class had an unlimited 
power of mortgage; but, if he sold his tenure, the landlord had a right either to 
claim a fine or to buy the tenure at a fixed price. We found it very difficult to 
express the exact conditions laid down by the settlement; and we have altered 
them in two directions. On the one harid, in the interest of the landlord, we 
h~ve treated a mortgage above a certain value as equivalent to a sale; on the 
other, in the interest of the tenants, we have abolished the fixed price at which 
the landlord might under the settlement-rules claim to buy, and have left the 
price to be equitably determined in each case by a Revenue-officer . 

.. Some objections have been ra.ise:! on behalf of the landlords to this 
change. But I think a consideration of the section (38) will show that what 
we have done is, on the whole, the fairest way of dealing with the matter. As 
the right of pre-empt'ion has hitherto stood, it would always be evaded by a 
mortgage. And as the price fixed at sattlement-five times the annual rent
was left farther and farther behind the real value of the land, the landlord's 
right would have been generally defeated in this way. 

"Next come the twelve years' mcn, those who have acquired occupancy
rights under the operation of the twelve years' rule in Act X, but whose 
rights 'Were, under Circular G, IlIt:pressly made subject to any alteration in the 
law. The persons belonging to this clas~ are in the Bill called simply occu
pancy-tenants, and thl} class is so defined as to include all persons who 
have, up to the present date, acq,uired 1;)1e rights to which r have referred . 

.. With respect to this class it. was generally admitted that their rents 
ought to be fixed by superior authority and not left to competition; and the 
most important questions with respect to them were two-for what period 
should their rents be fixed, and by what standard P 

" First, as to the period for which the rents should be fixed. 

" In answering this question regard must be had to the special- circumstances 
of the CeIitrl,l,ll'rQvinces. There are parts of the country, such as the No~"I 
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W~stern Provinces, in ~hich the weight of argument appears to be stmngly 
in favour of fixing the rents of occupancy-tenants lor the full term of settle
ment ; but the circumstances of those regions differ widely from the circum
stances of the Central Provinces. In the North-Western Provinces the coun
try has long been opened up; rents have attained a high general level 1 
population is dense; competition for land is keen; the revenue is probably 
118 high in most districts as it ought to be. • 

"To the Central Provinces none of these statements apply. The country 
is in its infancy; population is spars:; rents are low; the effects of introducing 
roads and railways are only just beginning to be felt. If in a country such IlB 

this rents were fixed for the period of settlement, t·he result would be that there 
would be a very 18rge beneficial interest give~ to the cultivator, sub-letting 
would be encoura.,ooed, and, when the time comes for revising the assessment, 
great hardship would probably be caused to the tenant by the necessity of 
ordering a sudden and serious increase in his rent. 

" This being 80, the late Chief Commissioner and the local Committee 
to whom he referred the Bill for c:>nsideration came t) the conclusion-a con
clusion which the Select Committee have adopte:l-that it would be wise to 
provide for some enhancement of rent during the term of settlement, and the 
Bill has made such provision accodingly, but under conditions which guard 
against the rent being increased (except for landlorJ.'s improvements or incr~e: 
in area) more than once in ten years . 

.. Next, as to the standard by which these rents should be fixed. The 
'Bill as first introduC'ld provided for the determination of these rents primarily 
on the basis of the settlement-rates and other customary rates paid by tenants 
of the same class. But it was found that, mainly in consequence of the non
existence of anything that could properly be called customary rates, there 
would be a difficulty in applying this standard; and lI-ocordingly the Bill in its. 
present form simply directs (by section 42) the Settlement-officer to fix the rent 
of the holding of every occupancy-tenant at each' settlement of the area in which 
the holding is comprised, and empowers the Chief Commissioner (section 82) 
to make rules for the officer's guidance in fixing rents. . Our desire is that the 
rents should be fixed at such a rate lIB will leave the teI).&nt a rea:sonable mar
gin of profit without trenching too widely On the share either of his imme
diate landlord or of the State; but we doubt whether this principle can be satis
factorily embodied in an., hard-and-fast legislative enactment, and accordingly 
we have thought it s.afer to leJlove the point ~o be dealt with by executive 
instructions. 

" I have said that provision is made for railiing the rent of tllese tenants 
dJlring the term of settle!Il!:mt. It ma., be so fllised by order of a Rev!lnue-officer 
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on the application of the lan410rd; and the Bill as submitted to the Council 
lilsi December directed thr.t such an order might be made if the rent of the 
occupancy-tenant was lesS than three-fourths of the rate usually paid bv ordinary 
(that is to say, non-occupancy) tenants of holdings situate in the same or 
adjoining tahsils for lands of similar quality with like ad vantages, and that, if the 
order was made, the rents were to be raised to three-fourths of those rates. 
This direction, has, however, becn objected to from two points of view,-first, as 
tending to raise the le,nt of occupancy-tenants to an excessive rate, and, secondly, 
as tending to unduly hamper officers in fixing rents at the term of settlement. 
I think that 'sufficient answers may be found to both of these objections; put 
on the other hand, it was not easy to see wby, if the discrction of officers in 
fixing rent at settlement was left uucontrolled by any hard-and-fast legislative 
direction, it should not be left to the same extent uncontrolled during the term 
of settlement. We have accordingly omitted from the present draft of section 

c 46 any reference to the standard suppliel by the rents. of ordinary tenants, and 
have left such directions as may be required for the guidance of officers in 
acting under the section to be supplied by rules m!l'de under section 82. 

"With respect to the devolution of an occupancy-tenant's rights on death 
,,!,e have not modified the original proposals of the Bill. His rights are to 
descend as if they were land, except that they are not to go to a collateral rela
tive unless he was at the tenant's death a co.sharer in the holding. This is the 
rule of inheritance which under the North Western Provinces Rent Act applies 
to tenants holding at fixed rates, An exception has been made in the case of the 
three districts of Chanda, Nimar and Sambalpur. In these districts, whAle, as 
I have said, the settlement is virtually raiyatwan, the rights of an occupancy
tenant arc expressly declared by the settlement-record to be heritable collater
ally as w~ll as lineally; and accordingly we have left them so. But in the 
other districts, where no fixed rule of inheritance appears to have been es
tablished by usage or prescribed by authority, we have thought it desirable, 
whilst recognizing the herita'ble character of the right, not to saddle it more 
than necessary with the c'lmplicated rules of Hindu succession . . 

" We have restricted the power of an occupancy-tenant to transfer his hold
ing to cases where the transfer is macle to a person who would be an heir, or is 
a co-sharer, or is made with the landlord's coa.ent ; and we have provided that his 

I ri£hL~l! !!2t be so~~ution ()f a decree. And, after various attempts to 
deal with the difficult question of Bub-letting, we have come to the conclusion that 
it is impaetieable to do more than impose on sub-letting the same restrictions 
as are imposed on transfer in the ordinary sem,e of the word; that is to say, & 

tenant may not sub-let without his landlord's consent, unless his sub-tenant is 
a co-sharer or an expectant heir_ 
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.• ' i now come' to the most diflicult class of all,~the class who are described in 
'the 'Bill as ordinary tenants. 'The position of ttJs class under the existing law 
is this. They have no rights conferred on them by the law 01' by. the terms of 
the settlement-record, except that, if they remain· long enough on their land, 
they rise, under the operation of the ~elve y~~' ~ein. A~ ,x" to Jhe,.status 
of occupany-tenants. . . ' . 

" The Bill as :first in~duced maintained the. twebe :years';rule. and. allQw!d 
the growth. ofoccupancy-dghts. . Re<.'ognising, hoWeNer,! the ,tendency, of ,that 
rule t() induce landlords to shift and harass their tenan,ts,. the autho.rs of the Bill 
·provided a machinery to protect the tenant during. tbeterm of growth of. his 
rights. This arrangement, .whioh I-need. not. explain .. in, detail .. .introduced in 
'point of fact a new class of tenan~ likewise 'del'iving his, rights from lapse of 
time or p~scriptionand: liable; tol.lOse themunder.eertajn. CDnditions. ,~hese 

propoSals met"with,.much critioism and oppositioIl',from.,ma,ny sides"JJ.~cltlte 
late-ChiefCQmmissioner and: the. ~ocal committee,. after gjving :,the·,PrQposaJ,s. 
long and careful· consideration,-.~e,,to . the. concl\lBion. that:they ougJ;t~ to .. :\le 
. abandoned. 

" This being so, the p~verbia.l three ~ur~ appeared to be open to us: ' We 
might eitJ,J,er leave things a].one" JJ).aint,aining ·tl].e ex~t~g -, tlve1ve . years' . rule, • 
and allowing, the present race of. tenants-at-will to struggle bymea.ns of it m:to 
the position pi Qccupanoy~tenants or, we might give a right of oocullancy to all 
cultivators of every class, or, thirdly, we might 9-0 away witKt!le '~,!"eIVe-years' 
rule and devise sOme. other means' for' ,protectj.ng. ali tenl,ints, l"ho J,t8ve not 
acquired occupanoy-rights. . .. 

"Before explaining the course which the local committee. ultimately recom
mended, and which the 'SeleotCommittee decided·to adopt/ let me., r.emind you 
briefly of the foots with. which we-have to'deal""The'~'lllOst imporla.nt,,~re 

·these:-

': (1) The twelve years' rule was never introduced into the Centra.! P~ovinces 
,otherwi$s'than provisionally andtentativQlnJt, baa ,n,~er; become 
,i:o: these Provi,p.oes part of the estab~~)I!oW.ofJh!lla,.nd. . 

.. V P to a recent time ~ all parts of' the-ProvJ.nces, and up .. to .• the. present 
tpne in many, perhaps most, pa.rts of them, thee<impetitionnas been 

" for tenants, not for land, and landlords hav~ be~;;.' indi.1fer~nt to the 
gtowth of occupanoy-rights. '. . .•... ., 

'~Th.is state of thing~ is. now alterin,g, ·a,~d, apPC¥B lik~ly ,to alter ~th 
.inoreasing rapadity. The number of notioes to quit issued in the 
j districtsofthe;N arbada Valley,. :whl.pl;t" is,~h!l. ~~, of:.,~~: :P,r:ov~~eB 
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. J!1P8taffected by recent improvements of communication, has be
come very signifibant, and manifests a growing i.J:1clination on ihe 
part of landlords to prevent the growth of oocupany-rights and to 
make enhancements. 

"Now, the objections to the twelve years' rule are obvious. It gives the 
tep.ant during th~ ~urrency of the twelve ye~rs the most -insecure of all titles
a title by sufferance: it supplies the landlord with a powerful additional motive 
·to evict. Where it has been deliberately and perm~nently engrafted into the 
law of the land, and has fot a considerable time constituted part of that law, 

··the balance of argument maY·be in favour. of retaining it, with such modifica
tions and supplementary provisions as may be necessary for preventing land
lords. from reducing it to a nullity. But, as.l have shown, in the Central Prov
inces this is not the case. The rule was introduced there merely as a stop
gap,not as a permanent settlement of the question. It may, indeed, be said that 
it has nevertheless worked well so far, that the growth of rights under it is 

"steady, and that in most parts of the provinces it has not produced friction 
between landlord and tenant or led to th~ increase of evictions. There is much 
truth in this, but, on the other hand, we cannot shut our eyes to the economic 
changes which are going on, and .whioh must inevitably ·at' no distant future 
produce the effects which they have produced in other Provinces. Prevention 
is better than cure, and the very fact that the' present relations between land
:}ord and tenant .a~ cOl!1paratively harmonious8upplies a powerful argument in 
favour of intervening now to devise, if we' possibly can, 80me measures for the 
protection of the tenant which may be free from the defect shown by expe
rience to be inherent in the twelve-years' rule . 

.. On the whole, then, having regard to the obvious imperfections of the 
. twelve-years' rule, and ;to its recent and provisional introduction, we decided to 

abandon it, except 80 far as rights had already grown up under it, and to stop 
the further growth of occupany-right& by lapse of time. 

"Should we.then fix the rents of all classes of tenants.for a term, and thus 
give them all occupancy-rights P 'This·is evidently the most thorough-going 
remedy againstrack-rentjng, but it involves official interference of a 'Very 
st!'enuous and prolonged character, and the local committee were of opinion 
taat, other considerations apart. the time had not com:e for imposing 80 heavy a 
burden on an already overtasked administration. Whatever may be the case in 
the older Provinces, uniform rates of rent are not, 1 understand, th be found in 
the Central Provinces;· and, in the absence of such guides, the task of fixing the 

• a TbelDOlt .. "limantuy idea of ""'-100 a ... 110* ulJt ...... ""d tluo rroot.t auoaialieo iD ...... Iice Ole 

fonnel. NothiDg oould be more 001IUII0D than to fuul two .,Dtigu ..... &elda aJIo ... ecl by th. holden to be _Ily 
equal ill qualilYllld product.iv_ yet o~. paying double ijw rate of ~Dt paid by tile olher."-{Hoobangabtl\ 
S.tUamfnt Report, p. 201.) 
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rent .tif every tenant for & term of 1f8rII would be one of extreme magnitude. 
It would practica1ly amount to a regular settlement. When we oonrlder that 
the Province passed thzough the mdeal of settlement barely 15 yean! a,,<>O, that a 
settlement is one of the most costly luxuries iDo which the State ean indulge, and 
that no inorease of revenue can be looked for, we shall readily agree with the 
100&1 committee that the universal.ascertainment and settling of rents is a mea
&UrI! not at present desirable. 

"There 'remained the adoption of some new method of .ptoteotion, and the~ 

method whioh the 100&1 oommittee eventually made up their milid <to ~ 
reoommend was the method of eompensa.tion a,,'"8insi disturbance. This is the 
proposal whioh is embodied in the Bill. The tenant's rent may be enhanoed. 
by agreement. If he agrees to the enhancement demanded by the landlord; 
no further enhancement may be made for seven Yearll. In other words, Ire, 
gets a seven yean!1 lease at the enhanced rent. If he refuses ,to agree 'to the 
enhancement, the landlord may evict him, but must pay him as compensation. 
a multiple of the sum demanded as enhancement. After much discU6sion we 
have fixecl the multiple at seven times the yearly increMe of rent demanded. 
The tenant caUBot be ejected except for non-payment of :rent, or on certain 
uthfo.r grounds which are specified in the Bill . 

.. The great argument in favour of this proposal is that it compels Iohe 
parties by the pressure of self-interest to decide what is a .fair rent .. Jf the 
tenant refuses a fair demand for an inorease, he will be liable to lose his hold~ 
ing for an insufficient recompense. If the landlord makes an unfair' de~il, 
he may have to buyout the tehant at a cost whioh he can never reCover. 
The scheme may indeed be objected to on the ground that, . 8J.though based 
'on a precedent derived from Ireland, there is no precedent fer it h1 the . Indian 
-Statute-book, and that it constitutes a new departure in In~ legislation. ~ 
same objection might have been nrged--was, if 1 am not· mistake~. mged_ 
:against the principle of eompensa.tion for improvemellts which. has, .!lOW· for 

. -maDYYean!, been embodied in the law of landlord and tenant for Ute h.njab. 
Oudhand the North-Western Provinces, and Will. I hope; before long fOl'lQ 
part of the law of landlord and tenant for Bengal. But these who . denounce 
this and similar proposals.as new-fangled and exotic rhould remember that in 
India seWed laws ~d, to a great extent, property in lana art, e~oti~ and 

. tlui.t'in the .Central Provinces they are exotics of veryreoent' importation. We 
have, by them~ ~hich we hAve introduced. orested mitirelYl'lew rights a~d 

. eziti..eIy Jlew relations. The general effect of .thP.se meBBUrell is, . we believe 
benefioial to the .coUntry, but they have produced, or are likely to produce: 
certain results which we did not intend. -whioh are likely to be perillcious, and 
~ which we are bound -.to guard. The· rights themselves-' being novei . . 
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it is· not a matte!' for surprise that the safeguards which are necessary to 
prevent alii. abuse of those rigHts should be novel also; and in the Central Pro
vi:ncesmore than in most parts of the country we have something resembling a 
tabula rasa to work upon. There are comparatively few traces «;>f existing 
<:ustomary rights on which to found our law. The whole position is novel, 
and demands novel' treatment. 

"The mere novelty, then, of the proposals constitutes no substantial objec
tmn to their adoption. Far more serious are the arguments that they will 
pP0ve ill. pra~tice an insufficient protection against rack-l'enting. We have 
not 0Verlool!:ed these arguments," and we admit their force in the case.Qf 
C0llntries where there is a keen struggle for land, and where population is re
dundant and has no ~tlet. But it seems a fair reply .to Bay that at the present 
time these conditions do not exist in the Central Provinces. .compensation 
fl!)Y d.isturbance constitutes a check on capricious eviction. Whether that 
-c_t will be suffIcient, whether it is likely to be surmounted 'Or got round, 
if a question which turns mainly on. the habits and nature nHandlord and 

. t8I1allt, and on the amount of demand for land. These are powits about :whioh 
I am not competent to give an 'Opinion; and all tbt I can 'S1J,y is that, in the 
belief of those who are most competent from local experience to fOJ:lIla judg
ment on these points, the proposals embodied in the Bill will work well, and 
will give an effectual protection to the cultivator for some time to come. If 
the Bill does this, if for some considerable time to come it "is found sufficient 
to protect the tenant against capricious eviotion, and to secure 'him in posses
sion of his holding as long as he pays a fair rent, it will nave 'done an that·we 
can reasonably hope to accomplish. 

"E:s:oept in respect of the procedure lor enhancement 'Of rent, :there is 
'P1ootioally no difference between the position of theoceup3alcy-tenant :andthat 
of the Bo-oalled ordinary tenant und~ the Bill. The rights of ,the ·ordinary 
tenant are heritable and transferable, und~ the same restrictions as those which 

I 
a~.PIY to t!l.e occll.p~ncy-ienant; he is pr?tected from: ejectment except in execu.. 
tion of a deere!,! which can only be obtamed on specified grounds, 6~d he cannot 
cOntract himself O\1t of this protectio~. 

"Under these oircumstances, it' is doubtful whether he would .gain 'much 
by being made in name an occupantly-tenant. However, the Bill.provides him 
with a means of acquiring that status, if he desires to do so. It gives him the 
right Gf purchasing the statu9 of occtipany-tenanthy the payment of a fixe4. 
sum equal to 2t years' rent. This proposal is in accordance with the views qf 
the Famine Com~ione;;-and may, 1 think, be iairly .regarded as a proper 
and neceSsary oonsequence of the abolition of the 'twelve-years' rule. It will 
eDlible the prudent and thrifty to raise their status. 
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" Thie provision has indeed b~n considered by t~e. landlords as an. injury 
and infringement of their rights. _ But we fail to see that it can do any· sub,. 
Btantial injmy to that class. We have provided tMt, b~ore a tenan~ can .. claim 
to complete the purc~ of a.n occupancy-right, his rent may .be. raised tQ the 
fun average ordinary standard. Thus, a la.ndloz:d will get .Rs. 250 for . every 
Rs. 100 of rent, and that Bwn, if invested, will suffice to protect him from. the 
small future loss which the tenant's.right of holding at a. beneficial rate mar 
hereafter cause him. 

"The provisions with·respect to transfer and sub-letting by an ordinary 
tenant are, as I have said, substantially the .same as in the case of an occupancy· 
tenant. . . . 

.. The mention of sub-letting naturally leads me. to the f~urth olass of 
tenants dealt with by the Bill-the olass of sub-tenants. The chapter on sub. 
~ants is very short-almost as ·short as the famous chapter on snakes in 
lceland-and there are doubtless many persons who would wish, that its brevity 
were due to the ~meoauSe. I cannot say that sub-tenants do· not exist iu.the • 
CentralProvinoes, but I believe I am right in saying that they &re. oompara
tively scarce. I am informei that only 22,000 persons have .. returned them. 
selves as belonging to this class. We have in other parts of the Bill, whilst 
admitting the expediency of discouraging the practioe of sub~letting, admitted 
the impossibility of preventing the practice when it has once 'gr~Wn up. And 

. when we came to consider what rights should be attached . to Jheir status; the 
conolusion to which we ultimately came was that, at aU events.in the· present 
conditiOn of the Central Provinces, the need for giving them legal protection was 
not such as to outweigh the disadvantages arising from the ~rea:ti,on of sUcce&sive 

. strata of privileged classes one superimposed above another: In: the~ill 
which was presented with our third report we had inserted·& proViso, the ob
ject of whioh was to protect the Bub-tenants of certain abs~ljlte occupancy
tenants from exoessive enhanoement of rents. But, on further oonsideration 
:n have oome to the conolusion that the protection thus propOsed :to, be ~v~~ 

. can be safely dispensed with; and accordingly we have omitted'the·~roviso. . 

"Such of the other provisions of the Bill as it is necessary to refer to 
relate not to any partioular olass of tenants, but to tenants in ·generaI. . Of ·this 
~d are the provisions relating to the right to make, and be OOP1pe~ted· for 
iJnprovement&, and the provisions as to distraint. ...... .. 

Ie The Bill gives the first right to make improvements, in some oases to the 
lapdlord, in othel'B to the tenant, but provides that neither party shall 'be able 
to prevent the other from. making an improvement which he himself ill· unable 
or:unwilling to make. We ~veena.bled the ~and~ord to obtain an pnmediBte 
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increase of rent for any improvement made by him or at his expense, and at the 
same time we have made him liable to pay compensation to an ejected tenant 
for any improvements made<by the latter. 

"In dealing with the procedure for recovery of rent, we have gone as far as 
we think safe towards abotiShi!tg distraint. What weilave retained is, in fact, 
not distraint. It merely amounts to ~-;;;cognition that the rent is a first charge 
on the produce of the land, and, as it embodies, it is believed, the customary 
procedure of the country, we hope it will work well. The greater security we 
have given to the tenants will make them much more eager to retain their 
holdings" and will render the recovery of rent more easy. I believe the expe
rience of the' Court of Wards estates goes to show that it is not the occupancy-

II tenant, but the man who has no rights, who is usually in arrears. Distraint in 
the form laid down by Act X of 1859 has been almost unknown in the Prov
inces. But it is believed that, in accordance with old custom, landlords have 
usually prevented an unsafe tenant from ~.2!}ng h~.'p.~~~,!:,c~ 1!!lti}.-.!~_~ 

• ~t; and the provisions in the Bill are devised for the purpose of legalising, 
while guarding ,against the abuse of, this practice. In the last draft of the Bill 
we have, by an addition to section 17, made a slight extension in the lien given 
to the landlord o;ver his tenant's crops when stored. 

" In minor matters, we h~ve prOvided for the protecion and equitable 
treatment of the tenants, For example, section 8 provides for the case where 
there are several landlords ; section 9 for the deposit of rent in a GoverI),ment 
treasury; ,section ~6 for the commutation of rent payable in kind; sections 25 
to 2,8 for the avoidance of disputes when rents are paid in kind or by estimate 
of the crop; section 73 gives the Court power to suspend or remit arrears of 
renUn cases of drought or calamity; section 74 gives the Court equitable power 
.ill dealing with cases of forfeiture of the holding for the breach of a lease, etc.; 
a~d section 75 provides for the rights of ail ejected tenant in respect of crops on 
the ground or of land prepared for sowing. All these are measures of help and 
protection to the tenant, which ought to better his condition .. They may restrain 
or prevent the abuse of power by bad landlords, bat no honest and just landlord . 
O&D. fairly object to them. 

"The objection brought agai~st \ the Bill generally by the landlords is that 
it is a one-sided measure. Any law of this kind must in a certain sense be 
one-sided. It is avowedly an attempt to ~rengthen the hands of the tenant 
against the landlord, and to prevent the abuse of power. Every such law 
starts with postulating that the parties are not on equal terms. ~bjecti~ 
of one-sidedness must therefore be met by an admission. The Bill is necessarily 
one.sUled,-b'titit is not~ai;--;rhe question is, does the Bill deny to the 
lan!UPl'd anything that is justly his, or does it unduly control the actions of a 
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good landlord? This question must, I think, be answered in the negative. No' 
good landlord would desire to eVict his tenants or. harass them by continual 
changes of land; no good landlord would ask more than a fair rent; no good 
landlord would desire to confiscate his tenant's improvements, or to force him 
to pay rent when a calamity had destroyed his produce. 

" But a truer description of ~e Bill is, in my opinion, that it is not one
sided, but eompensatory,-compensatory for the additional rights which we 
have given to the proprietors or landlords by our revenue-system, and for the 
additional powers of enforcing those rights which we have given them by our 
law Courts. Without such supplementary legislation as this, our system of 
administration would have been justly exposed to the charge of being not only 
one· sided, but unfair. For, just consider who these • proprietors' we,e,. and 
what we have made them. Take, for instance, the case, to which I have already 
referred, of the HoshanagaMd malguzar. 'Forty-five years ago he WI!S a middle
man receiving a commission of 15 per cent. out of the rents which he coIfected 
for the Stat..e. He now gets half the rents, and what we propose to do. is to 
prevent him from arbitrarily increasing that half • 

.. In the matter of jurisdiction, we have endeavour :to make the . Bill as 
simple as possible. There are two classes of cases which will arise under the 
law : one which partakes of an executive character; the' other which is of a 
judicial nature. In the former, we give the executive Revenue-officers juris
diction; in the latter, we give jurisdiction to the Civil COUltS. But, in' ord,e:.; 
to secure in the judges that acquaintance with agricultural and revenue affairs. 
which is necessary for the efficient treatment of this class of CMes, it has been. 
provided that a judge of a Civil Court of original jurisdiction shall not, unless 
he is also a Revenue-officer or Settlement-officer, hear suits under the Act .As 
the Courts of the Provinces are at present constituted, almost every civil juclga. 
of original jurisdiction is also. a Revenue-officer. This, however, is a state of 
things which may not always exist. ' 

... These, then, are/the proposals to' which we ask this Council to give the 
force of law. They are, as I said at the opening of my· speech; the produot 
of local experience, and framed with special reference to local conditions and 
local reqUirements. It so happens that the,gentl~manto whom just ten years 
ago the task of framing this law was entrusted has now become Chief Commis
sioner of the Provinces to which it is to apply. The Bill has been submitted 
to him for his consideration since he assumed his present office; and, as it~ pro
visions differ in some important respects from the provisions of the draft' which. 
he originally prepared, it is a matter of no small satisfaction to be informed 
by him, as we have been informed, that the Bill in its present form' appears to 
him to be an excellent Bill; and that, when he finds that, although its purport 
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has been made known to the people, there has been no serious agitation against 
it, and that it has been accepted by the late Chief Commissioner, not to mention, 
the distinguished, experienced and careful officers who gave it its final shape, 
he feels that he may safely assent to its being proceeded with and undertake 
to work it, He doubtless recognizes that, though the machinery which ,it 
adopts is in some respects different from that which he originally suggested 
and would possibly still prefer, yet the principler on which it is based are 
identical, and believes that it is likely to attain the same end though by a some
what different road . 

.. I hope that a similar view will be taken of the Bill by those who, accept. 
iJ).g as sound the general principles on which it proposes to proceed, judge it in 
the ligl1t of experience derived from other parts of India. For instance, there 
are obvious differences between the provisions which we have embodied in the 
present Bjll and the provisions which we have embodied in the Bill which 
is now pending for the regulation of the relations of landlord and tenant in 
.~engal. There are also differences between the law which we propose for the 
Central Provinces and the law of landlord and ,tenant as it stands now .in the 
Panjab and in the N orth-West . 

.. We have not overlooked these differences, but it appears to us that 
they are not greater than are warranted by what I may venture to call 
the radical differences between the circumstances of the Central Provinces 
ahd the circumstances of, say, Bengal~erences arising out of their past 
hi~ory, their recent treatment and their present ~conomic condition. In the 
sketch which I have given of the institutions which we found in existence 
when we took over these Provinces and of the institutions which we intro
duced into them, I have endeavoured to illustrate some of these differences, and 
Iwill not elaborate them further now. But what I would impress on the' 
Council is this, that whilst we have declined to admit that provisions which may 
be suitable or necessary for Bengal are therefore suitable or necessary for the 
Central Provinces, so we desire to guard against committing ourselves or any 
one else to the view that provisions which, on authority of great weight, we 

,have accepted and adopted as suitable and sufficient for the Central Provinces, 
are therefore suitable or sufficient for Bengal, for the Punjab, .for the 
North-Western P~ovinces, or, in short, for any other part of India, excejlt th,at 
to which we propose to apply them." 

The Motion was put and agreed to. 
The Hon'ble lb. ILBEBT also moved that to, section 'liD of the Bill the 

follOwing be added, namely:-
.. or that the holding consists entirely of sir-land." 

The Motion was put and agreed to. 
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The Hon'ble!lll hBERT also mored that in !laction 56, after the worda 
.. an ordinary tenant," the following be inserted, namely :-" whose holding 
does not consist entirely of sir-land and." 

The motion was put and agreed' to. 

The Hon'ble lh. llUERT also moved that to section 62 the following be 
added, namely :-

"(5) Nothingin this seotiou shall apply to a hoIdUlg oonsisting entirely 
of sir-land." 

The maHan was put and ~'"r6ed to. 

The Hon'bIe Mll. BARKLEY moved that in section 11. after the '\vord/l 
I. not exceeding," where they first occur, the warda "five hundred rupees OJ: 

when" be omitted; and that the words "exoeeds five hundred rupees, not. 
exceeding double that amount or value:' at the end of the section, be omitted. 
Hesaid:-

.. My Lord. as I have given notice of some amendments to the Bill, it is," 
I think, due to the Council to state that I have never been employed in the 
Central Provinces, and have had no special opportunity of beooming aoquainted 
with the tenures prevailing in that part of the oountry. If I had reason to sup
pose that any other Member of this Council was in a better position in this resI!ll()t, 
I should have hesita'ted to propose any amendments until I had first consulted 
him. But, while I must admit that I may have been led into error in some points 
liy want of knowledge of the country to be legislated for, I do not thin"lt that 
the' risk of this is enough to excuse me from giving my best consideration to 
any Bill: that the Council is asked to pass into lal!; and it is after a carefull 
examination of the Bill and of the papers circulated with it, , that r have come 
to the conclusion that legislation on the subject is necessary, but that some of 
the proviiiions of the Bill are open to objection, while on other points r have 
been ied by a perusal of the papers to accept provisions in regard to the propriety 
of which I was in the first instance doubtful. 

" 1 have not been consciously influenced by· any theory as tlO what the rela
tions of landlord an!i tenant ought to be. I have rather endeavoured to asoertain 
what relations have hitherto existed between these classes in the Central Provin
ces, and how far the proposals of the Bill to define and improve these relations 
are consistent' with the equit'able claims of both parties. The note of the 
present Chief Commissioner of the Central Province$, Mr. Jones, on the original 
draft of the Bill, of which-lie was the author, supplies much information as to 
the position of tenants in the Central Provinces, both antelior- to British. rule 
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and during the period of transition which preceded the formation of regular 
settlements and the extension of Act X of 1859 to those Provinces, and further 
information on the same subject is to be found in some of, the opinions colleot
ed with referenoe to Bill No. I, whioh are to be found in Paper No. 11, espeoially 
those given by Colonel Luoie Smith, Commissioner of Chhattisgarh. 

" The period of the introduotion of regular settlements is of special import
ance, as it was then that steps were firsll- taken to ascertain the persons to 
whom proprietary rights belonged, the previous policy of the British authorities 
in the Sagar and N arbada territories, which had long been under British rule, 
having been to withhold 'any recognition of positive rights of ownership.' The 
instruotions of the Lieutenant-Governor of thEl' N orth-Western Provinces for 
the settlement of those territories, issued in November, 1853, are to be found. in 
Appendix X;x: to Sir William Muir's edition of the 'Direotions for Settlement 
Offioers.' In paragraph 12 of these instruotions it was direoted that the settle
ment should be 'conoluded on the basis of apparent, or approximate, proprietary 
right, in so far as suoh right can with any oertainty or confidence be traced, 
&nd that the leading object in so doing' should 'he to recognise fixed rights, or 
claims and interests, in whatever form they may already have grown up.' But 
'the subject being one of much admitted obscurity and doubt,' paragraph 
13 provided that, 'in order to avoid any future contest or litigation with. 
respect to the rights declared in the. settlement-proceedings,' the proprietary 
title should be formally conferred in every case as 'the creation or free gift of the 
Government.' Paragraph 16 again refers to cases in which village-communities 
might be found to have preserved rights having' the character of a proprietary 
interest in the soil 'of an entire village'; while the 14th, 15th, and 17th 
paragraphs relate to cases in which it was a matter of discretion whether the 
former malguzar, or the cultivators, should be recognised as proprietors •. In 
such oases, provision was made for cultivators who had been in possession since 
1840 being declared proprietors of their holdings, while the pe~n who had 
hitherto engaged for the revenue, rather from a' hereditary tenUre of service 
than from any exclusive right of ownership or occupancy over the whole vil
lage-lands, might be recognized, subject to the rights thus conferred upon 
the· cultivators, as the proprietor of the village. In all cases, a careful ascer
tainment and record of all subordinate' tenures and interests waS prescribed 
by paragraph 18. . 

" It is clear from these instructions that the Lieutenant-Governor did not 
regard the Sagar and Narbada'~itories as a tabula raaa, throughout which 
no trace of proprietary rights existed, 80 that it was open to the Government 

. to confer them at pleasure. .On the contrary, he carefully provided for the. 
recognition of all existing rights, whether proprietary or subordinate, while he 
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also'propose~ to confer a proprietary title in cases where proprietary tights 
were either non-existent or the indications ot them wt're so weak that 
there was serious difficulty in determining to what persons they belonged; 

"When the Nligpur Province, which waS annexed in 1~54, came under 
regular settlement, the principle laid down in these instructions appears to have 
been followed, 8.nd there also it is 'probable that, while in many cases proprietary 
rights had been. extinguished, in others they were easily discoverable. Mr. 
Jones refers to the existence of village-communities, 'though' he says, ' they are 
as a rule less highly organized than in the North-Western Provinces,' and he. 
guards against its being supposed that his remar~ as to the original uniformity 
of tenures in the Central Provinces refer to anything else than' the relative posi- . 
tion' of cultivato~ and malguzar.' They must not, he says, 'be understood ~ 
applicable to the rights of malguzar as against the State, or to the constitutioIi 
of proprietary bodies and their rights, inter Be.' Whim he refers' to 'the 
crea.tion of propriet~ry right,' he evidently alludes to the cases where such' 
right was conferred upon the paUIB, through whom the rAvenue waS pa:id; 
though t!tey had no real claim to it. 

" I have considered it necessary to make these remarks, as in some of the 
papers submitted to the Council it has been assumed that proprietary rights in 
the Central Provinces are entirely the creation of the British Government. In 
a letter by Mr. Lindsay Neill, dated 27th June, 1882, it is not, indeed, assum
ed, but it is argued at some length, that tbis is the case. The Lieutenant-Gover~' 
nor in" 1853 is likely to have been l>etter informed as to the existence at that time 
of proprietary rights than local officials 29 yea~s after, inore espelliaUy as the form 

'of a grant which was adopted was calculated to give rise to theimpreasiontluLt 
such rights were being conferred for the first time. I do not, however, think' 
that it is a question of much importance whether any proprietary rights' exist~d 
in the Sagar and N arbada territories thirty years ago, or in the N agpur Pi~~' 
vince 20 years ago. The recognition of such rights as already existed would 
give them new strength, and,' when these rights were conferred for' th~" first 
time by the British Government, no one, I am sure, would now propose' to 
take them away. But still it is worthy of notice that, even when new rights 
were granted, care was enjoined to ascertain and record all existing rights ;. an:d 
80 far as this was attended to, the grants made cannot have clp'tailed or 
endangered any rights belonging to others. The fact, which,Ithink, Mr~'jones~' 
has clearly proved, that rent as distin.,"'Uished from revenue is, I~ 'the' Centrai 
Provinces, a creation of our rule, is much more material thin the origiJi of ·r.r~ 
prietary ~ghts, as this fact, combined with the demand for cultivafurs,· goes fat 
to explain the favoured position which even ordinary tenants appear' as a rui~ 
to have hitherto enjoyed in those provinces. 

• 
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"It is also olear, both from Mr. Jones' note and from the other papers whioh 
have been oiroulated, that the "extension of Aot X of 1859 to the Central Proy,. 
inoes has in some parts of the oountry acted prejudioially to the teuants with
out rights of oooupanoy, while in others the general reoognition of their olaims 
not to be disturbed in their holdings, so long as they are willing to pay a fair 
i:ent~ and probably al50 the amount of land available for cultivation, have 
hitlierto preserved them from injury. On this ground, as well 8S beoause Aot 
X of 1859 was originally passed for a oountry very differently circumstanced 
from the Central Provinces, and has been shown to be iu many respects 
'4nsuited to those Provinces, I admit the necessity for legislation. 

" And, as regards the measure nOw before the Council, I may at once say' 
tbat. many of its provisions have my hearty approval. Some ~f the points. on 
which it appeal'S to me open to objection have been put right by the 
MD,endments moved by my hon'ble friend the mover of the Bill; though 

• tW,ese do not remove. the objections to which the explanation attached to the 
4!lfinition ot sir-land in section 3 appear to lIle to be open. As, however, that 
explanation ~ been accepted by this Counoil when it passea Aot XVIII of 
1881, I have not seen my way to propose to strike it out. But there appears 
to. be oonsiderable danger that, when a proprietor, who may be aged or 
infirm, a minor or a female, or' otherwise unable to arrange for the 'cuI
tivation of his sir-land, is obliged to let it out to tenants, the lapse of 
Six yeal'S will, un.der this explanation, extinguish his sir-rights, and he will 
lie ~able to get the lan~ back when he becomes able to mana,,<>e it. I ha~e not 
overlooked th~ 'provision that land is not unocoupied by the proprietor when it 
is leased with an express reservation of his sir-rights; but, unless education has 
made greater progress in. the Central Provinoes than anywhere else in India, it 
will be long: before the great majority of the proprietors kpow that any such 
tixpress reservation is necessary, and in many cases there will be no written 
iease at all,. In some of the papers which have been oiroulated I have noticed 
lllferences to. th.e ignoranoe of the Gonds and other classes who enjoy proprie
tary rights. I also".9bserve that we have no inforIllation as to the extent to whioh 
land' is herd by cultivating proprietor~ in the Central Provinces, thongh we have 
very recently been furnisP.ed with information as to the ~rea of land oocllpied 
by tJnantsot the different classes recognized in the Bill. But the persons who 
were reoognized at settlement as proprietors of their own holdings would be, as 
a rule, oultivating proprietors, though they may oocasionally have tenants; and 
I gather that there must be a -good deal of land occupied by cultivating pro
prietors from statements like that made in the memorial of the zam£ndars of 
the Damoh Distriot (Paper No. 10), that 'in these Provinces the malguzars are 
cultivators themselves, their sir-land generally forming the prinoipal source of 
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their income,' and from the persistence with whicl;i. the proprietors have 
urged that sufficient provision -has not been made against the growth of. tenant
rights over their sir-land. The explanation attached to the definition of sir-land 
is expressly objected to in Papers No. 14, No. 16 and No. 25, in the last of 
which it is pointed out that no such restriction is to be found in the N orth
western Provinces Rent Act ; an~, where so much protection is given to ordinary 
tenants as is provided by Chapter VI of this Bill, it becomes extremely imporlant 
that the amount of sir-land available for occupation by cultivating proprietors 
should not be reduced in consequence of its being occasionally let to tenants. 

" While I have carefully studied the papers submitted to the Council, I am 
obliged to admit that we are legislating on very imperfect information. 
There has been no general criticism by local officials of any of the Bills subse
quent to Bill No. I, though the Bill framed by the Pachmarhi Committee, on 
-which Bill No. II was based, departed very widely from that Bill, and Bill No. 
m introduced some important provisions which did not appear in any of the 

.. earlier Bills. . One of these provisions has been amended at the instance of tlie 
late Chief Commissioner, and some other amendments have been made, appar
ently in consequence of representations by landowners; but we have very little 
guarantee that the provisions of the Bill, as it now stands, are suited to the 
-circumstances of the Central Provinces; and if the passing of some of the 
amendments now proposed should lead to the Bill being recommitted, I' hope 
the opportunity will be taken to obtain the opinions of 10clJ,l officers on the 
suitability of those provisions to the country and for the people for whom.it is 
proposed to enact them. 

"I now come to the amendment to section 11. 

0, The words which I propose to strike. out were first introduced into the 
section by Bill No. III. The effect of this amendment would be that, in case 
of exaction, the penalty which the tenant might recover would not 'exceed 
double the amount illegally levied. This is what was'proposed by Bill No. III,. 
which was founded upon the Bill drafted by the Pachmarhi Committee, and it 

-corresponds with the provisions of section 48 of the North-Western Provinces 
Rent Act, xn of 1881 . 

.. It is only in cases when the amount illegally exacted is very small that 
there could be any doubt whether double the amounfJ would fully compensate 
the tenant; and small exactions are mos~ likely to be. attempted when the land
lord believes that he is entitled to the money. Mistakes on a question of this 
nature may easily oocur when the landlord is a cultivating proprietor no 
be.tter informed than his tenants. The landlord may, for instance, think him
self entitled to a small cess, which has been usually levied in the :v.eighbourhood, 
.but which is no~, strictly speaking, part of the rent of the land, while, if the 
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cess were unsual, it is almost certain that the tenants, protected as they wilI 
be unde~ this Bill, would refuse to pity it. If a tenant finds that he has paid a 
rupee which was not due, he would probably be suffic~ently compensated by 
a payment of I;wO rupees, in addition to his expenses in recovering this sum, 
and no Court would award him Rs. 500; while, if he were persuaded to sue 
for that amount, he would render himself liablr to heavy costs. If the act of 
the landlord amounts to extortion, he would, of course, be criminally, as well 
as civilly, liable. 

"No reason Was given in the Further Report of the Select Committee for 
providing a perialty not exceeding Rs. 500, nor does it appear from any of the 
papers that cases of exaction have been common in the Central Provinces. In 
one of the papers, a petition from the maIguzars of Raipur (No. 28), it is alleged 
that ' the judicial records will prove that the maIguzars do not realize more 
than their just dues,' and the petitioners protest against being singled out as 
" special class of offendels and 'tlueatened with punishment for offences 
which they do not commit.' .. 

" I propose the omission of the words adding this penalty, as I do not 
think that they will benefit the tenants, who may be tempted by them to sue 
for unduly large sums, while they ar~ calculated to irritate the landlords." 

The Hon'ble MR. QUINTON said :-"My Lord, the object Qf this amend
ment is to limit the discretion of the Court by restricting the penalty, which 
it has power to imposl! in cases of illegal exaction of rent, to double the 
amount so exacted in excess of the rent payable. Cases are conceivable "Where 
such a penalty would be quite inadequate. In Act X of 1859, the correspond
ing provision was similar to that now proposed by my hon'ble friend, but the 
North-West Act of 1873, section 49, fixed the sum awardable' to the tenant 
as compensation in such cases at a sum of Eli!. 200 in addition to double the 
amount exacted, no doubtJ>ecause the earlier provisions were found inadequate. 

" The present Bill adopts the principle of naming a sum "Which the amount 
awarded is not to exceed, leaving it to the Court to decide what compensation 
or penalty is proper in each case. As "a fact, the discretion may be in some cases 
more restricted than that given by the North-West Act; and, as exaction of 
rent is an offence which it is highly expedient to discourage, as any improper 
exercise of the discretion can be checked by the AppeIlate Courts, and as 
no evil consequences have been shown to result from this principle, already 
adopted by the legislature, I must express my opinion that there are not suffi
cient grounds for discarding it, and vote against the amendment." 

The Hon'ble SIR STEUART,BAYLEY, said :-" My Lord, I also must oppose 
this amendment. My hon'ble ;friend would return to the penalty of twice the 
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&mount extorted. This was the old penalty in Act X of 1859, and how has it 
worked P Hardly ever pave I-known it worked~ Yet it cannot be said that 
the extortion of illegal additions to the rent is unknown. The Members of this 
Council who heard the Hon'ble Major Baring's speech on the Bengal Tenancy 
Bill will recollect the interminable list of illegal cesses quoted by him from 
the correspondence of 1874 as taJr.en in the 24-Parganas. rrhe same correspond
ence showed how universal the complaint was, and left on me the impression 
that a cultivator might well have to pay a rupee extorted illegally for every 
two rupees he paid as legal rent; and the reason why such extortion is not 
suppressed by a mild penalty such as twice the amount extorted is obvious. 
The penalty could only be enforced after a special suit by the raiyat, with due 
formality and full proof in each case. This was not to be expected, and, as a 
matter of fact, the penalty was a useless threat. It is obviously worth the land
lord's while to risk such a penalty, which would, if enforced, be nothing to him, 
though the extortion might be a great deal to the raiyat. No; if it is worth 
having a penalty at all, it ~hould be substantial. ~ or will such a penalt1, 
as urged, be cumulative. The extortion may be general, but, unless each 
raiyat brings a suit, the penalty will not be cumulative; and in such cases each 
raiyat does not bring a suit. One raiyat will have. to bell the cat, and, the 
penalty once enforced, the others might hope to get the advantage of it . 

.. The amount of penalty, it should be observed, is discretionary with the 
Court. We only fix the maximum. The Court may be trusted not to levy a 
penalty disproportionate to the offence. I must oppose the amendment." 

The Motion was put and negatived. 

The Hon'ble MR. BARKLEY also moved that in section 29, sub-section (2), 
after the words" an ordinary tenant," the words" whose holding does not consist 
entirely of sir-land" be inserted. He said :-

" My Lord, I have already pointed out that the pro~ction of the pro-. 
prietor's cultivating rights in his sir-land is the necessary complement of. 
the provisions of the Bill in fa"our of tenants. If, then, he finds it conve
nient to let that land for a time, his tenant should not be allowed to insist 
on his making improvements, nor to make them himself unless with the' 
landlord's consent. The North-Western Province9 Rent Act, XII of 1881, section 
44, allows no tenants other than tenants at fixed rates or occupancy-tenants to 
olaim compensation for improvements made without the consent of the landlord; 
and, under that Act, as under Mection 41 of the present Bill, occupanoy-rights 
cannot be acquired in sir-land. The amendment proposed also seems in harmony 
with clause 4 of section 30, which, in providing for improvements m8.de by 
tenants before this Act oomes into force, excepts sir-land." 
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The Hon'ble MR. QUINTON said :-" My Lord, there are few things in this 
country more neoessary for th~ good of the community gen~rally, and the 
welfare of the ' agricultural olasses in particular, than thallandlords and tenants 
should have the strongest inducements to effect improvements in the land held 
by them as a proteotion against famine, and a meaDS of promoting increased pro
duotion of food to meet the growing demands of a rapidly increasing number 
of m~uths., All legal obstacles which obstruct'the carrying out of improvements 
should be removed so far as this can justly be done. This amendment of my 
hon'ble friend, if accepted, will perpetuate, instead of removing, such an 
obstacle. . 

"It may be true that it will not operate in llumerous cases, but still, if a. 
cultivator of sir-land has the will and the means to make an improvement, it is 

. certainly for the public advantage that he should be empowered by law to call 
on his landlord to make ~t, and, in case of the landlord's refusal, to make it him
self, Amendments have been introduced by my hon'ble and learned friend in 
cHarge of the Bill which will guard the rights and interests of minors and widows 
in sir-land let to tenants, But it is of the highest importance that the capabilities 
of Iluch land, as well as of all other land, should be developed at the earliest 
moment; and the reluotance of the landlord to allow of a tenant effeoting such 
development from a chimerical fear. 'that an unjust award of compensation 
might subsequently be given against hin:i. should not be allowed to outweigh 
the general good. He will, it is true, be liable to pay compensation for improve
ments, but the liability is measured by the increase given to the letting value 
of the land and other consideratiolls stated in seotion 31, by which his interests 
are adequately protected." 

The Hon'ble SIR STEUA.RT BA.YLEY said :-" My Lord, I am inclined to 
accept Mr. Barkley's amendment. I do not know much of the custom in the 
Central Provinces in regard to dealing with sir-land, but! should think the prac
tical effect would be very small If I understand rightly, the man who culti
vates a mAlguzar's sir-land can rarely be considered a permanent tenant of that 
land. The landlord employs him practically-as a labourer, giving him his 
payment in the shape of a share 0;' the produce. The tenant's interest 
is from year to year, the landlord's interest is permanent; and I think it unfair 
to the landlord, in regard to land which is strictly his own, and in which 
the tenant has no durable interest, that the latter should be able to create an 
interest by making an improvement which his landlord may be unwilling or 
unable to make, thereby preventing the landlord from ou:Jting him except at 
heavy expense. I draw the most marked distinction in this respeot between 
sir-land and raiyati lands, and, while in the latter I think the tenant should have 
every possible security and every enoouragement to improve, I see no ground 
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for giving him similar security in land which is distinctly the personal pro
perty of the landlord. I see no objection to the ifresent section in C8Bes "jVhere 
the landlord may find it convenient to give a tenant a le8Be of (say) three or 
more y~, but, in regard to sir-land generally, I would vote for Mr. Barkley's 
amendment." 

His Excellency THE PRESIDENT said :-" I should just like to 8Bk one CJ.ues
tion 8B to the effect of this clause. The hon'ble member moves an amendment 
to section 29, but moves no amendment to section SO; and I am not quite clear 
whether, supposing an ordinary tenant of sir-Iand were to make an improvement 
with the consent of his landlord, there would be any provision in the Bill which 
would secure him legal compensation for the improvement so made." 

The Hon'ble MR. llBERT said that an improvement so made would not be 
made" in accordance with this Act," and therefore would not entitle the tenant 
to compensation under section SO. His inclination W8B to agree with the re
commendation of the Hon'ble Mr. Quinton that the Bill be left as it stood;" 
but, as it W8B an arguable point, he W8B quite content to adopt the view of the 
majority of the Council. His hon'ble friend 'Mr. Barkley was not quite 
accurate in saying that improvements in sir-land were excluded from the opera
tion of the Bill. Sub-section (4) of section 30 merely said that the presumption 
as to improvements having been made with the landlord's consent ~hould not 
apply to improvements made on sir-land. 

His 'Excellency THE PRESIDENT said :-" I agree with the Hon'ble Sir 
Steuart Bayley in thinking that it is very desirable to maintain the distinction 

. between sir-land and raiyatwari land. The amendments introduced by the 
Hon'ble Mr. llbert all tended in that direction.' I should, therefore, be personally 
prepared to accept Mr. Barkley's amendment of section 29, provided that it is 
made clear that, if the tenant of the sir-laM makes an improvement at his o~n 
expense with the consent of his landlord, he shall have a legal right to compen
sation. I am quite ready, in regard to sir-land, to make the consent of the 
landlord a sine' qua non; but I am not prepared to admit that, that consent hav
ving been obtained, the tenant shall be entitled to no compensation for improve
ments made at his own expense. That appears to me to be a highly unjust 
proceeding and one which ought to be guarded against by the law; but, if that' 
can be done, I shall be prepared to accept Mr. Barkley's amendment." 

The Motion was put and agreed to. 

The Hon'ble MR. llBERT moved that in section:SO, sub-section ,(1), for the 
words" which have been made in accordance with this Act by him or by .the 
persons under whom he claims," -the following shall be substituted, namely:
"" which he or the nersons under whom he claims mav havemalleinlln .. n .. IlIl.nl.A 
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with this Act or with the landlord's consent otherwi~e than in accordance with 
this Act." 

The Motion was put and agreed to. 

The Hon'ble ~'lR. BARKLEY moved that to section 43, sub-section (1), the 
words " or unless the holding has been inheritecl from an ancestor common to 
him !l'nd the deceased tenant .. be added. He ( said :-

"As Mr. Jones' Draft Bill is not with the papers circulated, and the 
subject is not referred to in his note and commentary. I have been 
unable to asceliain whether the exclusion of collaterals from succession to 
occupancy-tenants was proposed by him. They are excluded by section 81 of 
Bill No. I, but, under the previous law, section 6 of Act X of 1859, there was 
no bar to the succession of collaterals. When Bill No. I was circulated 
for opinions, Colonel Lucie Smith, the Commissioner of Chhattisgarh, stated 
that the proviso excluding collateral relatives 'is opposed to the custom of 
the country,' and considered that it should be omitted (Paper No. 11, 
page 47). Mterwards the Nagpur landholders, on the Bill as revised by the 
Pachmarhi Committee being communicated to them, remarked on section 14 
in a letter to l,:r. J. W. Neill, Officiating Judicial Commissioner: • We allow 
collateral succession at present, and "Y"e will not object if the scope of the sec
tion be enlarged so as to allow of such succession in future.' It appears, there
fore, that they did not desire a change of the existing law on this point. After 
Bill No. II was published, the tenants of the Harda tahsil of the Hoshangabad 
district objected to section 35 as exc.Iuding 'the succession of collaterals, and 
referred to section 6 of Act X of 1859 as permitting it (Paper No. 15). On the 
other hand, the landlords of the Hoshangabad an4 Narsinghpur districts, in 
Paper No. 14, approved of the Bill on this point, and the opinion submitted 
by them was afterwards adopted by the landlords of certain villages of the 
Nagpur division in Paper No. 16. In none of the remaining papers does the 
subject appear to be noticed .. 

"It is true that the law has been changed in the North-Western Provinces 
by section 9 of Act XVIII of 1873 (re-enacted in Act XII of 1881), but i do 
not think that this is a reaspn for making a change unfavourable to the occu
pancy-tenants in the Central Provinces. I can understand that there may be 
reasons for excluding remote collaterals, whose ancestors' never held the land, 
from succession to occupancy-tenants, but such reasons would not be applicable 
to the claim of one brother to succeed another in land in which their father had 
acquired occupany-rights. The Bill allows such succession in case the brothers 
held the land as co-sharers; but, if the land was not enough for both, Ilnd one gave 
up his share to the other and Rought for other means of support, or if the hold-
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ing bad beeq divided between them, IlS it might be, with the landlord's consent, • 
the right to succeed would be los.t. Suppose t11at, on the death of a father 
who held !,and IlS an occupancy-tenant, there are three sons entitled to inherit, 
b.ut the land is not more than enough for two. One may enlist in the army or 
leave the vi.l.l.a"ooe to look for employment elsewhere, while the other two succeed 
their father. One of the latter dies, leaving no heirs but his brothers. If the 
holding has not been divided, the~rother who has ~mained at home will suc
c~d, but the brother who gave up ~ share will be excluded. Even if -both 
the brothers who succeeded to the holding die and the absent b)Xlther is their 
sole heir, he will not be al.lowed to return and take up the family, holding. 
A law which woUld lead to such results .as this is not likely to commend itself 
to Native public opinion, and, when it came to be understood, there would be a 
strong temptation to all heirs to cling ta their ancestral holding, evelll though 
it were manifestly inadequate to support them. If anyone were to leave, some 
arrangement would be come to by which he might appear to continue a co
sharer with those who remained. 

" In order to remedy this, I propose, as in the Panj6.b Tenancy Act, to allow 
collaterals in the line of descent from the person who acquired the. holding 
to succeed in the absence of lineal heirs." . • 

The Hon'ble MR. QUINTON said :~" As explained by my hon'ble friend, 
the Bill, following the preoedent set by the North-Western Provinces Rent Act, 
J.imi.ts the succession of collateral relatives to the occupancy-rights of a deceased 
tenant to such collaterals. as were co-sharers in the holding at the death. of the 
tenant. The amendment proposes to extend this limitation so as to bring within 
it all collaterals of the deceased, provided that the holding was inherited by 
them from an ancestor common to him and them. 

"The objections to this course are, in my mind,gr,eat. It will introduce all 
. the intricacies o~ Hind)llaw into the dete~mination of· questions respecting the 
ownersbip of occupancy-rights, whillh it. ,has hitherto been the policy. of thEl. 
legislat)lre'to exclude.. It will undouptedly foster litigation and prO;D1.ote di.!I~ 
putes amo~ conJlicting claimants, .~nd, most important of all, will encourage . 
sub-letting by absentee occupancy-tenants who have inherited rights .. under. the 
provisions of the amendment." 

The Hon'ble SIR STEUART BAYLEY said :-" My Lord, the question here 
raised' is whether in the Cent),'al Prl)vinces we should made· the ~lUstom 
£oU\>w tha.,t of· the ]?anj6.b. - or keep it, as. in the Bill, in accordance with 
the law preva,iling in the ~orth-W.estern Pr9vinces. The Bill liIl,: drawn 
fo)l9:WS th~ ~orth-W~tern Provinces law, and, considering the very. c<;>mplete 
sifting whieA t~ lUll has had at the hands of ,experienced loClll officers, I. woUla 
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a pri01'i accept their view. But, more\lver, I' think the Panjab rule. however 
reasonable in a system founded ,on the supposition that the cultivators are them
selves the proprietary body, is hardly adapted to a system where a single landlord 
is responsible for the land-revenue of his estate. The landlord must, in case of 
land being vacated by death, find another tenant. Where a son is on the spot, he 
succeeds by law-where a near relative is available, he would generally succeed 
by custom; but it seems to ~e most inequitabl~ that the landlord, or the tenant 
who ill the absence of other applicants he may have put in on the land, should be 
at the mercy of anyone of a hundred collaterals who may have entirely separated 
himsellf from the land, and may turn up and claiin the tenure a?-y time within 
12 years. The 'landlord can know nothing about these, and he would 
probably not only lose the tenant of his choice, but have to compensate him 
for being turned out. There' is a still more serious objection on general princi
ples in the tendency to morcellement and to consequent litigation, which would 
be involved by giving all collateraIs the right to participate in every holding 
left vacant. Nor do I see how Mr. Barkley can reconcile his amendment 
with the principles laid down in section 33 of the Bill rcgarding relinquishment. 
By section 33 (b) a tenant is presumed to relinquish his holding by ceasing to 
resiqe. By section 34 a tenant is presumed to relinquish his holding by leaving 
the land uncultivated and the rent unpaid for two years even when he resides 
in the village. The collateral in the ~e supposed by Mr. Barkley has altogether 

, ceased to reside in the village, and, instead of the limitation given in section 34, 
he would apparently, if the amendment be allowed to stand, be able to claim the 
inheritance-at least I suppose this would be the effect-under the ordinary law 
of limitation. 

" I presume also the amendment would have to be applied to section 61, also 
regarding ordinary tenants. To sum up, I would oppose the amendment be
cause it is c'onb'ary to the opinion of the best local officers, because it is opposed 
to public policy by its tendency to burthen the land with more mouths than 
it can support, because it introduces all the complexities of Hindu law into 
the land-system and tends to foster litigation, because it is inequitable and 
oppressive to the landlord' and his bonafide tenant, because it is contrary to 
the principles which regulate relinq~ent under the BilL" 

The lIon'ble MR. IL:BERT also opposed the amendment, 

Mr. BARKLEY stated in reply that, under Act X of 1859, coliaterals had 
enjoyed the right of succession to occupancy-tenantR in the Central Provinces, 
in default of lineal heirs, for the last 19 years j that there was no relinquish- . 
ment of the holding in th~ lifetime of the deceased tenant, succession to whom 
was in question; and, if the heir did not come in within two years, there was no 
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'reason why section M should not apply; and. that he had not considered it 
necessary to propose any amendment to section 61, which related to a different 
class of tenants. 

His Excellency THE PRESIDENT said :,-cc The question is one not alto
gether free from difficulty, but tlie weight of legal opinion appears to me to be 
so decidedly in favour of the Bill and opposed to the amendment, that:r shall 
vote ll.o<>'3inst it." 

The Motion was put and negatived. 

The Hon'ble MR. BARKLEY also moved that in section 58, sub·section (2), 
clause (b), for the words c, equal to," the words" not less than three times and 
not exceeding" be substituted. He said :-

cc My Lord, the pl'Ovisions of this chapter give a great degree of protec. 
tion to ordinary tenants. Their tenures are made heritable, and, if their rent 
is enhanced under the provisioDs of this chapter, it cannot be again raised 
under these provisions until seven years have elapsed'. The only check upon the 
amount of enhancement, however, is that provided by this section combined with 
sections 55 and 57, that, in case the tenant does not agree to pay the enhanced 
rent demanded, the landlord can only proceed by suing to eject him; and, if 
ejectment is decreed, the landlord must pay into court any sum declared to 
be due as compensation for improvements, and further, as compensation for 
disturbance, seven times the. yearly increase of rent demanded. Though it 
may be doubted ~hether this sufficiently provides for the case of an improv
ing tenant, who does not wish to gh"e up his land, and ",ho, rather than do so 
may be compelled to pay an enhanced, rent due to his own improvements, it 
cannot be denied that it affords a very efficient proteotion to the ordinary tenant 
i~ all other cases, The exoeptional case is that of the sitting tenant, which is at pre. 
sent being discussed in England by men likeProfessor Bonamy Price and Sir James 
Caird. I was at first, I confess, doubtful as to the prinoiple of giving heritable 
tights to ordinary tenants, which was not proposed either in Bill No. I or in the ' 
Pachmarhi Committee's draft Bill, But, on examining the opinions given on 
Bill No. I, I found that Colonel Lucie Smith, Commissioner of Chattisgarh, 
urged (Paper No. 11, page 43) that all tenants in Chattlsgarh are entitled -
to hold their land, bc:ng other than slr, so long as they pay a reasonable rent, 
and quoted depositions of malguzars in a case in the neighbourhood' of Raipur 
in support of this (PI1o<>e 42). In a subsequent oommunication, dated 20th 
December, 1880, he stated that there was C hardly a man among the mal. 
guZRrS who would oome forward openly and assert that he has the right 
to eject a raijat who is willing to pay a reasonable rent;' and he quoted a 
minute by Sir George Campbell, in support of an argument he had previously 
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urged, that a ,custom which ~revaile4 there,' of the raiyats redistributing the 
lands amongst themselves, was an indication of proprietary right, though at 
settlement the managers of the villages had, by mistake, been recognised as 
proprietors: Again, while the Pachmarhi Committee's Bill had provided in 
section 23 that ordinary tenancies should lapse on the death of the holder, a pleader, 
Mr. Bipin Krishna Bos", who had previously adted for the N agpur landlords, BUg
gestea to the Judicial Commissioner that heirs who had been members of a joint 
family with the cultivating tenant should be allowed to succeed on' his death. 
Bill No. III made the rights of ordinary tenants heritable, and in the Report 
of the Select Committee it was stated that it was believed that the amendment 
would be in consonance with the genel'aUeeling of the people. Opinions have 
s~nce been receive(i from landlords of the Nagpur Division, and of the 
HoshangaMd, Narsinghpur, Betul and Raipul' Districts; and in none of these 
has this amendment been objected to, though other provisions of the Bill 
have been warmly canvassed. The Raipur landlords indeed admitted that, 
b~fore the introduction of Act X into the Chhattisgarh Division, ejectments of 
tenants were unheard of, and that tenants should not be ejected so long as they 
pay fair rents. As the Bill puts a stop to the growth of occupancy-rights by 
i2 years' possession, the heritable right conceded to ordinary tenants of other 
than sir-land may be regarded as a compensating advantage ; and, as the con
cession has not been objected to from any quarter, and in some parts of the coun
try, at least, the right of such tenants not to be ejected so long as they paid 
reasonable rents was recognized, I see no reason to call in question its propriety. 
It would, however, be valueless unless there were some means of protecting the' 
tenant from unreasonable enhancement of rent, and the previsions of section 
58 furnish a convenient means of preventing this in most cases; and, though the 
principle of compensation for disturbanoe is objected. to in some of the papers 
received (Nos. 25 and 28), the landlords of the Nagpur Division have accepted 
it (Paper No. 25), only urging that seven times the yearly increase is too much, 
and that five times would be a fair compensation. -

"I think the Bill errs in laying down an unduly rigid rule on this 
point. There may be cases in which seven times the yearly increase 
demanded would not be excessive., There are tenants who, if the pass- , 

• ing of this Bill were delayed, would acquire occupancy-rights under Act 
X of 1859 within a year, and, when the growth of such rights under 
that Act is stopped, there will be cases of ordinary tenants whose families 
have held the land for two or three generations. Such tenants would usually 
pay any rent the land could properly yield rather than give it up, and if an ex
cessive rent were demanded to compel them to quit their holdings, it would not 
be unfair to allow seven times the increase demanded, especially if the tenants 
were already paying as much, or nearly as much, as they onght to be asked 



CENTRAL PR07TINCES TEN..A.NCY. 481 

-te pay. But in other cases, the tenant may have held the land only for a 
_year or two, without paying any premium on ~ntering, and perhaps at a low 
rate of rent. In ~therS, again, the land may have been let on favourable terms 
for a period of years in order to get it brought under cultivation. In the one 

-class of eases, the claims of the tenant to compensation for disturbance would 
be but small; in the other, sev~ times the increase demanded, even though 
that increase was not unreasonable in amount, might be an excessive • sum. 
If, for instance, the tenant held at half the normal rate of rent, and the land
lord proposed to demand the normal rate, the tenant, if he chose to give up 

_his holding, would get 3t years' rental, in addition to any compensation for im
provementS which might be due him . 

.. I therefore propose that the Court which passes the decree should be 
allowed to fix: the compensation, with regard to i,he circumstances of each 
particular case, at from three to seven times the increase demanded. The com
pensation thus could not be merely nominal unless the increase of _ rellt 
demanded was nominal, while it might be la~ge in cases in which the 
tenant was 'entitled to special consideration. It would rest with the court to 
adjust it according to circumstances, and this, I think, would be a more satisfac
tory arrangement than to give a fixed number of times the increase demanded. 
It might also facilitate arrangements out of court, where the landlord's object 
'Was to resume his land, which he can only do by a,,~eement with his tenant. 
He might say to his tenant: 'You have held my land for four orfiveyears; you 
have made no improvements; it is now convenient to me to take it into my own 
hands, bllt I can only do so by asking an increase of rent which you will not 
give. I therefore propose to add one-half to the rent, and offer you three times 
the yearly increase.' The tenant might say: 'I am not prepared to pay the in
creased rent, but the court may give me more than you offer. I am ready to 
give up the land for five times the yearly increase.' If the landlord agrees, 
the tenant would get 21' years' rental, and if the landlord and tenant agree tq 
four times the increase, the tenant would get two years' rental, to surrender 
land he had held only a few years . 

.. The principle of compensation for disturbance is entirely new. to Indian 
law, and it may therefore not be out of place to remind the Council that 
the Irish TeM-ncy Act, in which this principle was first recognized, allows 
-a discretion to the court to give compensation for disturbance not exceeding so 
many years' rental, the maximum varying according to the size of the holdilig, 
while no minimum is prescribed. II 

The Hon'ble MR. QUINTON said :-::-" This is one of the means of protectioll' 
for ordinary tenants devised by the framers of, the Bill in lieu of the growth 
.by prescription of rights of occupancy, and of which they as a clasS have been 
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deprived, and it is intended to operate as a check upon rack-renting., Severt 
times the yearly increase of ren'i; demanded seems no immoderate compensation 
to awal'd to a tenant who may be driven out of house and home with no, 
resource before him but starvation; and, as the Select Committee have after 
mature deliberation accepted this amount as the minimum likely to prove effee-
tive for the object in view, I see llQ cause for giving the courts any discretion 
in the matter. It is difficult to see on what principles such discretion 
could be exercised; so that we should have to expect widely different judgments
from different judges, and, as a consequence, fertile crops of litigation and dis
content. This is pre-eminently one of the cases in which a hard-and7fast line is
advisable. The minimum suggested in the amendment, namely, three times the
increase demanded, would leave it in the power of any judge to defeat the 
avowed intention of the legisla1;ure." 

The Hon'ble SIR STEUART BAYLEY said :-" My Lord, this amendment also, 
I ,fear, I must oJlPose. It introduces an element of elasticity no doubt, which is. 
in itseLE desirable, but it also introduces a far greater element of uncertainty 
which would be most prejudicial. Doubtless the limit of seven times 
the amount of enhancement is arbitrary; but it was come to after very 
full consideration, and was discussed at two separate me-etings of the
Select Committee. The original proposal was ten times, This was consider
ed too much in a temporarily-settled province, where the landlord was liable 
to have his revenue enhanced at the next settlement, as the enhanced rent 
which ex hypothesi he would receive from the incoming tenant might not pay 
him a fair interest on the compeusation he would have to pay the outgoing 
tenant. After several proposals the amount was reduced to seven. My great ob
jection to Mr. Barkley's proposed amendment is that, under the discretionary 
rule, not ouly would the landlord never blOW exactly what risk he ran in oust
ing a tenant for refusal to pay an enhanced rellt, but, worse than that, the 
tenant would never know whether it was hetter worth his while to payor 
to refuse. Each case would be a speculation in litigation. The courts would 
have no practical guide, Another objection is that the system itself is experi-
mental and may possibly not work well; but, under the Bill as it . stands, it 
would at -least work consistently, and its action could be watched. If it 
broke down, the Government would -know why. and would be able either to· 
withdraw it or to strengthen its weak points. Under the pr.oposed amendment, 
one could never judge fairly of the experiment, because its working would differ 
with the personal equation of each Revenue-officrr. It is certaiuly better, in 
introducing an important experiment of this kind, about which,' as Mr. llbert 
has shown, there is room for various opinions, that the conditions of its intro
duction should be fixed and known, and that they should not vary with the 
varying idiosyncrasies of every officer," 
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His Excellency THE PRESIDENT said :-" I cannot accept this amendment. 
The question, as my friend Sir . Steuart Bayley 1fas said. has been extremely 
carefully considered by the Select Committee and the Government. The original 
proposal was to fix the rate at ten times the. increase. but. in consequence of 
representations received from the Central Provinces, that figure was reduced w 
seven times the increase of renir--t very small amount to be demanded for 
compensation for dW,urbance, and very greatly less than that demanded 
under the Irish Land Act. This is ,making the experiment on a small scale. 
It appears to me to be sufficient for the circumstan9es of the Central Provinces, 
where population is thin and where farms are rather seeking for tenants than 
tenants for farms. It set'~s to me to be the least that could be proposed,. and, 
therefore, I cannot accept the amendment proposed by my hon'ble friend." .' 

The Motion was put and negatived. 

The Hon'ble MR. BARKLEY also movei thlit for section 62 the following 
section be substituted, namely:-

"62. The landlord of any holding. held- by an ordinary tenant may confer 
upon him the rights of an occupancy-tenant in respect of the holding; and the 
landlord of any holding held by an occupancy-tenant or an ordinary tenant may 
confer upon him the rights of an absolute occupancy-tenant in respect of the 
holding; and a person upon whom such rights are so conferred shall. for the 
purposes of this Act. be deemed to be an occupancy-tenant. o~ an absolute 
occupancy-tenant. as the case may be." 

He said:-

"'rhis. my Lord, is the most· important of the· amendments of which I have 
given notice, and thc section to which it relates is the only one in regard to 
which I find myself absolutely at issue with the principles adopted in the 
Bill My objections to that section are so strong that, if it is allowed to stand, 
I shall. though with regret, feel it my duty to vote against the passing of the 
Bill. 

"This section, like that ghing heritable rights to ordinary tenants, ·was 
first introduced in 11ill No. III, nothing similar having appeared either in the 
original Bill or in the revised draft prepared hy the Pachmarhi Committee. 
It-cannot be said to have been suggested by any of the opiirlons received b·om. 
the Central Provinces, and the onlY,opinions given after Bill No. III was .pub
lished, except that of the Chief Commissioner himself (Paper No. 20), are strongly 
opposed to it. Unfortunately. these are the opinions only of landlords, tlie late 
Chief Commissioner not having tho~ht it necessary to consult any of the 
local officers as to the changes made by the Bill No. III. 'But the landlords of 
the Naigpur Division (Paper No. 23) denounced the seetion asa departure flom 
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what they called the Pachmarhi oompromise, that is, the Pachmarhi Commit
tee's draft Bill, whioh they had expressed themselves willing to aooept, and as 
an enoroachment on their rights, and urged that the oompensation proposed to 
be given to the landlord is wholly inadequate. The opinion of the landlords of 
the Hoshangabad, Nal'Singhpur and Betul Distriots (Paper No. 25) was similar, 
except- that they did not refer to the Paohmarhi Bill. The landlords of Raipur 
(Paper No. 28) ,objected to the section that it arbitrarily interferes with 
voluntary contracts and nullifies the provisioits contained in section 41, clause 
(c), and urged that, if a tenant desired occupancy-rights, he should pay at least 
six times the .rental. The Chie'f Commissioner forwarded a copy of this peti
.tion without oomment (Paper No. 29), remarking that it aocepted the principles 
of the Bill, but stated certain objections to some details, which it was unneces
sar~ for him to discuss. It is, I think, to be regretted that he did not discuss the 
objeotions taken to section 62. All that the Select Committee say in support 
of this section, the provisions of which do not appear to have been suggested by 

• any looal authority, and have been so strongly objected to by the landlords, is 
that-

'The growth of occupancy-rights hy lapse of time having been stayed, we think, with 
·the Famine Commissioners, that some means should be provided by which a thrifty, industrious 
tenant can raise his status.' The provisiol! we have introduced can in no way injuro the 
malguzar, while it holds out a prospect 'to the tenant which will linduce him to retain and. 
improve his holding. We have little expectation that tenants will avail themselves of this 
privilege for a long time to come, except in a few cases.' 

"The landlords, I observe, contend that it is likely to be very largely taken 
advantage of when the power becomes known, but it is of course possible that 

·they are mistaken as to this. It 'may be that few tenants ,will be willing or 
able to give 2} years' rental for the ~advantages enjoyed by an occupanoy
tenant over an ordinary tenant proteoted by Chapter VI. But, if so, the benefit 
to ihe tenants will not be very great. 

"I do not know how far the Famine Commissioners are re~ponsible for sug
gesting a section of this nature, but, assuming that the suggestion is theirs, I do 
·not think that their authority is sO conclusive that we should refrain from 
discussing the merits of the proposal . 

.. My own objections to it, being objections of principle, can be stated 
very briefly. They may be summed up in the four following propotdtions: 
1st, that to give the tenant power to compel the landlord to sell a portion of 
his rights is an encroachment on the rights of the landlord; 2nd, that, while 
rights of property may be interfered with by the legislature when publio in
terests require this, and on reasonable compensation 'being made to the persons 
whose rights are interfered with, all unnecessary interference with such rights 
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should be avoided; ard, that, in the present case, there is no evidence that 
public interests render it necilssa.ry that terumts should be empowered to 
compel their landlords to sell them occupancy-rights; 4th, that, even assuming 
such necessity to be established, there is no evidence that 2l years' normal 
rental would compensate the landlord for the alteration in the status of his 
tenant. 

er AB regards the first proposition, I do not see how it is possible to dimy 
the enoroachment upon the landlord's rights. The section does not protect 
any existing right of the tenant, but gives him a power to acquire new rights 
without the landlord's consent. The prenciple is precisely the saUle as if it were 
proposed to empower the tenant to buy absolute occupancy-rights at five years' 
normal rental, or proprietary rights at 8 years' normal rental. Whether 
these sums represent the value of the interests sold or not, the landlord has a 
right not to be compelled to part with those interests, unless, for su1licient cause, 
the legislature deprives him of this right. 

er The second proposition is scarcely likely to be disputed in this Council, 
as it is difficult to see how it can be disputed by anyone who does not disap
prove of private property being recognized at all. 

" The third proposition raises a question of evidence, and I think [am 
entitled to ask for the evidence of necessity. It tells against the existence of 
any necessity that the local authorities have not asked for the grant of such a 
power to ordinary tenants, and were originally content to give them much less 
protection than is given by the other provisions of this chapter. Mr. Grant, in 
introducing Bill No. I, urged the necessity of shunning heroio remedies, and, if 
it has since been found advisable to ~rescrihe such remedies, a olear case of 
necessity for dofug so should certainly be made out. 

er The fourth proposition also raises a question of evidence. The Select Com
mittee say that the provision they have introduced can in no way injure the 
m8.lguz{uo, but I have been unable to discover the proof that the difference 
between occupancy-rights and the position of an ordinary tenant is not worth 
more than 2l years' rental in many instances. The only test of its value would 
be to ascertain what the tenant would pay and the landlord would accept in 
consideration of the superior status being conferred; but, unless free contract is 
allowed, this test cannot be applied. The difference may be worth five years' 
rental, or it may be worth only one. It may be worth five years' rental in 
one case, and only one year's rental in another. In the latter case, the seatio:\!. 
will have no operation; in the former, the landlord will be compelled to sell his 
property for half its value. How can it be said that in such a case he will lIe 
in no WAy injured P In short. except .in the cases where 1;4e right to b, 
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purchased, is exactly worth two and a half times the' rental, the section must 
either be inoperative or the landlord must part "ith his property for less than 
ito value.. . 

",I! it were shown to' be .n~cessarY on public grounds to give this power to 
tenants, then, instead of fixing an arbitrary value, some machinery should be 
devised for determining the value in each instance, when the parties did not 
themselves agree as to the sum to be paid. I consider' the absence of any such 
machinery, and the absence of proof of necessity for conferring such a power, 
insuperable objections to the section as framed. 

" But I tb.4tk that in many cases landlords who find it' necessary to raise money 
would have no objection to sell occupancy-rights to their tenants, if no compul
sion existed. They would thus, instead of losing their land altogether by sale, or 
losing control over it for a time by mortgage, retain a' substantial interest in it; 
though one of smaller value than that they previously possessed. And the proper 
~um to be paid would be ascertained by agreement between landlord and tenant, 
both parties being in a better position than almost anyone else to judge of the 
value of the interest sold. If the cOmpulsory power is retained, the landlord 
would feel its existence a grievance, even if the tenant did not exercise it; J)ut 
in the absence of such a power, therE! would be no reason why he should not be 
willing to give a thrifty, industrious tenant a superior status, when this could be 
done without injury to himself. ThiS would to some. extent meet the views of 
the Famine Commission; and, as the Bill does not provide for the. purchase of 
occupancy-rights otherwise than by section 62, I have proposed a new section 
to take the place of section 62 which will gi~e effect to such transactions. 
The second proviso to section 80 of Bill No II contained 8. provision of this 
D~ture, suggested by the Pachmarhi Committee's Bill." 

The Hon'ble MR. QUINTON said :-" My Lord, this amendment, like the 
preceding, strikes at the root of one of the essential provisions of the BilL For 
reasons which appeared to them of great force in the Central Provinces, and which 
I for one am not prepared to dispute, the Select Committee have omitted from 
this Bill all provisions enabling ordinary tenants to acquire rights of occupancy 
by prescription in the lands held by them, but they had no wish to leave the 
~ultivators of the soil at· the mercy of the landlords and without hope of 
raising their condition . 

.. To guard them agail1llt rack-renting and capricious eviction, measures will 
be found in the Bill which it is to be hoped will prove efficacious for that 
purpose, and to enable the thrifty and industrious tenant to better himself 
the section now under . discussion has been drafted. The twelve-years' rule, 

. coupled with an unrestricted power of eviction, in effect left it :\lith the land-
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lord· to determine whether rights· of oCcupancy should or should not be I 
acquired by tenants. A vigilant lan,dlord always had the means of prevent, 
ing the accrual of such rights by the simple expedient- of turning the tenant· 
out of his holding. The result has been that these pr(·scriptive rights have 
been attained at the cost of much ill-feeling, and that each party is on the 
watch to take advantage of any o!liission, mistake or misfortune on the part 
of the other. 

, "It is not to be supposed that these consequences were within the intentioIlr 
of the framers of Act X of 1859, and, to avoid them and bestow a. substantial 
instead of an illusory benefit upon the tenant, the present section makes it ob
l~ory on the landlord to confer occupancy-rights on an ordinary tenant On 

tender of a sum equal to 2t tim~ the rent paid., or equitably paya.bIe according 
to the decision of the settlement-officer for the holding. 

" The a.mendment of my hon'ble friend reverses all this, and throws tltings 
back into their old state, by making the consent of the landlord a. condition ~ 
precedent to the acquisition of such rights, a.tld leaYing the terms of the barga.in 
to be adjusted by mutual agreement. He must be a man of sangwne 
temperament who expects that such provisions would ever have any 0lleratioh. 

" The measure embodied in the section is in accordance with the· recOin • 
mendation of the Famine Commission. and the only objection which I havtl 
hitherto heard urged against it is that, from poverty or other reasons, tenant. 
may faU to take full advantage of it." 

The Hon'ble SIR STEUART BAYLEY said :.....:" My Lord, this a~endment I 
~nnot support. Mr. Barkley's prop08aI would practically abolish the principle 
of section. 6~. The section was introduced as a counterpoise to the abolition of 
the twelve-years' rule. It was felt that ordinary tenants would want some protec
tion, and compensation for disturbance was provided. It is impossible to say how 
this principle will work, as, though we augur well of it, it is admittedly. experi
mental. If it fails, the ordinary tenant would be, to a great extent, unprotected~ 
a.nd his position under the landlord's power to rack-rent would probably dete
riorate. Moreover, as time goes on, since occupancy-rights can no longer be· 
acquired by the prescriptive title of twelve years' holding, it is quite certain that' 
the tendency will be for the class of occupancy-tenants to decrease, and for 
that of unprotected tenants to increase; and it seemed absolutely necessary, as 
a counterpoise to this tendency, to give ordinary tenants some mep.ns of protect-· 
ing themselves by the acquisition of occupancy-rights. The particular raM of 
2t years' purchase may be open to objection. I can only say· it was adopted 
after careful consfderation by those most competent to advise the Committee; 
but I cannot approve of the Bill being shorn of the principle· altogether. If 
I may take an illustration from another province, I would refer to the Use 



4BB OENTRA.L PIWTTINOES TEN.A.NOY. 

that the raiyats in Eastern Bengal made of the increased receipts coming to them 
from jute-cultivation. They found themselves, as we fear the Centml Provinces 
tenants may find themselves, insufficiently protected from arbitrary enhance
ment, and, as soon as they acquired the means, a movement set in, under which 
numbers of these raiyats, by payment of a large premium, got from their landlords 
a permanent lease of their lands. The per'1lanently-settled Bengal Govern
meut is unaffected by this movement. In a temporarily-settled province, no 
doubt, the position, 80 far as the Government revenue is concerned, is 
different. But we wish a similar principle to apply, and. we wish to facilitate 
it, by giving the raiyat the right to protect himself by acquiring occupancy
rights at a ~te ordinarily settled by law, but in special cases after the rents 
have been 8.djusted through the Courts, so that the landlord shall not suffer. 
I should be unwilling to 'part with this principle, and mUst oppose the 
amendment." 

• His Excellency THE PRESIDENT said :~" I most strongly objcct to the 
substitution proposed by my hon'ble friend. When he speaks of section 62 
as an encroachment on the rights of landlords, it is necessary that we should 
consider what are the rights of landlords at the present moment in the Central 
Provinces. We are not talking of the abstract .rights of landlords. That 
subject is a very large One. What we have to deal with are the rights of 
landlords in the Central Provinces now, and those rights are snbject to the 
provision of Act X of 1859, -which confers on the tenant the power of obtaining 
occupancy-rights if he occupies the same land for a period of twelve years, 
therefore, the rights of landlords in the Central Provinces at present are 
limited by the rights of tenants to acquire, by a certaiil process, an occupancy
right in their lands. The framers of the Bill in its present shape were led to 
believe tha~ it would be desirable to put an end to the existing mode of obtaining 
occupancy-rights by the tenants, in consequence of the serious objections which 
may be urged against any system under which a tenant acquires occupancy
rights by a mere lapse of time. It seemed, therefore, desimble that to get rid of 
that system in the Central Provinces before it had produced. there those 
evils and those difficulties in the relations of landlord and tenant which have 
been found to spring from it in other parts of India. The question, then, the 
Committee had to consider was, what substitute they should give to tenants 
for this power of obtaining rights of occupancy by the lapse of time. 1>11 
hon'ble friend Mr. Barkley says that Bill No. I as introduced by Mr: Grant did 
not.contain this proposal. Doubtless not, but it 'did not propose to abolish the 
·twelve-years'rule. Bill No. I retained the twelve-years' rule. and gave tenants 
that mode of acquiring rights which the present Bill seeks to supersede. It 
appears to me that one of the great advantages of the present proposal over to 
twe:ve-years' rule is that, whereas, practically speaking, the twelve-years"~ rule 
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gives occupancy-rights to t.Pnants by accident, this proposal, on the contrary 
gives the power of obtaining such rights to thrift and to frugality. Under the 
twelve-years' rule, it depends on all accident whether a landlord gives a tenant 
notice to quit before the expiration of twplve years, and thus takes the mea.sureso 
necessary to prevent the accrual of the right; on the other hand, it is the thrifty. 
tenants who will under the new PlVposaJ be able to purcna.se an occupancy-right. 
The right will depend not upon accident, not upon :whether the landlord 'fill 
allow the tenant to remain in possession for twelve years, but upon whether by. 
frugality he is able to· lay by sufficient to enable him to puroh.a.se &It 

occupancy-right in the manner proposed by section 62. Now, my hon'ble 
friend Mr. Barkley says there is not much evidence to show that this proposal 
has been accepted by those best acquainted with the Central Provinces. I may. 
say that, in the first pla.ce, it has been accepted by Sir J.'H. Mo~, than whom 
no one is better acquainted with the circumstances and requirement of these 
Provinces. It has also been most ca.refully and closely considered by my 
hon'ble friend Mr. Crosthwaite, who had charge of the Bill originally. 1;. 
have discussed it with him several times, and it is most unfortunate that we 
have not his presence here to-day. I felt bound to call him to higher functions 
during the absence of Mr. Bernard, but, had he been present here, he wolild 
have given us the weight of his great experience in the Central Provinces to 
JIleet the objections taken by Mr. Barkley. I must also point out that, if we 
were to adopt the .amendment proposed by Mr. Barkley in this matter, we sholild 
actually put the raiyats.in the Central Provinces in a worse position thari they are 
now in. We should have abolished their power of acquiring the right 
of occupancy under the twelve-years' rule, and substituted for it nothing but a 
legal power to the landlord to sell them this right if he chose to do so. It is 
quite impossible that the Council can accept a proposal of that kind. For a 
considerable time this clause may be made little use of, but it will enable those 
tenants who have laid by a small amount of capital to acquire the great.,r 
security which occupancy-rights afford, and without the result of the Bill 
would be to shut the door to all hope of"raiyats ever acquiring that security at 
a~ , 

"Under these circumstances, I cannot give my vote in favour of the amend
ment proposed by my hon'ble friend Mr. Barkley." 

The Motion was put and negatived. 

The Hon'ble MR. BARKLEY also mo,!ed that in section 71, clause (a), for 
the words" one hundred," the word" twenty" be substituted. He said :-

,i This amendent raises no question of principle, but merely one of e;x:pedi~ 

ency. A similar provision isoto be found in the Rent Act, in force in the 
North-Western Provinces, but I think it necessary to point out that, 'in csses 
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where rent is paid in the form of a share in the produce or of the estimated 
value of such a share, suits for arrears of rent usually involve questions of much 
difficulty, such as the actual amount of the yield, the value of the landlord', 
share, and the reason why that share was not taken when the cropwasreaped,
the tenant perhaps alleging that the landlord would not accept it, because the 
yield was so small that he hoped to get more Py suing, while the landlord asserts 
thl\t the tenant removed the whole, crop b~fore any division of the produce 
c.ould be made, . The decisions of Assistant Commissioners of the first class in 
the simplest cases are at present subject to appeal, and neither landlords nor 
tenants appear to have such confidence in the courts of these officers as to 
:inake them willing to be deprived of the power of appeal in cases relating to 
arrears of rent. The tenants in the Harda tahsil ask that appeals may be 
allowed or that the limit of exclusion may be reduced to Rs. 10 (Paper lSo. 15), 
a1\d the landlords of Raipur are willing that there should be no appeal from the 
Deputy Commissioner's decision. in cases of this l1ature,-which that officer is 

• not likely often to try,-but ask for an appeal from the decision of the Assistant 
Commissioner (Paper No. 28). I have taken Rs. 20 as the limit, as, in claims 
under that amount, itoan rarely be worth the whil'l of either party to appeal 
where no question of title or interest in land ill involved. But I think we 
should avoid doing anything which would give colour to the supposition that we 
regard the right decision of cases 'where the amount of rent payable is in 
question as of less importance than the right decisioD of cases relating to 
small debts," 

The Hon'ble SIR STEUART BAYLEY said :-" My Lord, I cannot concur in 
this. Against the limitation which prevails in the Panjlib, the Bill has adopted 
that. which has been found to work well in Bengal under section 153 
of Act X of 1859 and section 102 of the present Act, in the N orth-Western 
Provinces under section 80 of Act XII of 1881, and in Oudh under section '115 
of: the Oudh Tenancy ACt. Assuredly, the tendency of recent legislation has 
not been to increase the facilities for ,p.ppealing. I should prefer, therefore, 
to maintain the limit of 100 ,rupees." 

The Motion was put and negatived. 

The Hon'ble MR. lLBER'I' moved that the Bill as amended be passed. 

The Hon'ble MR. QUINTON said :-" My Lord, I cannot refuse to support 
this Bill, which is the result of long and careful deliberation on the part of this 
Council and of the local authorities, and which offers a hopeful prospect of 
placing 'on a satisfactory footing for some time to come the relations between 
landlords and tenants. in the Central Provinces. I am, however, reluctant to 
give a silent vote in favour of it, lest my acceptance of the measure should lead 
U) the conclusion that I consider it a precedent to be invariably followed in 
other cases for which ~e may hereafter have to legislate. 
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"The speech of my hon'ble and learned friend Mr. nbert has shown very 
clearly why the Bill now before us cllifers 80 materially from that which thA 
Government of India, with the consent of Her Majesty's Government at home, 
have thought fit to propose for the Lower Provinces of Bengal; and I wmdd. 
even at the risk of some repetition, call the attention of the Council to a few 
circumstances in which the Centn¥ Provinces cllifer from that part of Upper 
India of which I have most personal knowledge, namely, the North-Western P:ro
vinces and Oudh, with the object of deprecating the inference that, in any future 
legislation for the latter. this }Jill should, of necessity. be taken as a guide. 
Numerous provisions of the Bill are of a novel character; several of them. such 
as the BtopJ>&o<>e of the growth of occupancy-rights by prescription. the modes 
of enhancing the rents of occupaI\.cy-tenants and the clliferent methods 
adopted for the protection of tenants. without rights of occupancy from 
rack-renting and capricions eviction, are of a most. important nature, and 
have been determined on with the advice of those best able to judge of the 
local peculiarities of the Central Provinces; but it by no~eans folloW!! that • 
such provisions would be found adequate or could be successfully applied 
under conditions essentially di1l'erent. . 

\ 

" In the Central Provinces, cultnrable waste land is abundant. and is avail-
able in the shape most favourable to a wide exten8io~ of cultivation; that is, 
in large blocks for the use oI-n'ew settlers. There is no district or part of a 
district in which there is an early prospect of the limits of cultivation lleing 

. reached. In the N orth-Western Provinces and Oudh, on the other hand, there 
is left but a small margin of land easily culturable, much of that which is 80. 

recorded being portions of Villa"aes impregnated with. salts pernicious to v~<>eta
tion, and incapable of being rendered culturable by any experiment that ill 
likely to prove remunerative. 

" In the Central Provinces, there is a sparse population, the density of which 
is about one-fourth of that of the North-Western Provinces and Oudh, where, 
especially in the Eastern districts, the pressure of population on the culturable 
area is becoming extreme. 

"In the former favoured regions, Act X of 1859 was introduced at 
a later period, and iandlords have not been driven, and have not gener
ally attempted, to work that enactment to the prejudice of the tenants; 
but in the North-Western Provinces and Oudh, the a.oquisition of occu
pancy-rights under the twelve-years' rule has been recognised since before 
the mutiny, and, together with its correlative right of barring such 
a.oquisition by ejecting the tenant before the expiration of the prescribed period 
received legal confirmation in 1859 by Act X of that year. These mutuai 
rights of landlord and tenant are un;versally known and Widely exercised, while-
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the powers of enhancement conferred on the landlord, which have remained 
in the· Central Provinces alIl\ost a dead-letter, have been very generally enforce~ 
in many cases to the uttermost fa.rtb.ing . 

.. In fact, in the one case, abundance of waste land and a sparse population 
effectually protected the tenants from rack-renting and capricious eviction; in 
the other, a denser population, which haS a.\most reached the utmost limits of 
cultivation, tended to compel both parties to insist on every jot and tittle of 
their legal rights. I think, therefore, I am justified in asserting that there are 
essential differences in the .economic conditions and mutual relations of the 
agricultural classes in the two Provinces. 

"The discussion of the relative rights of landlords and tenants, and the due 
adjustment of these with reference to the good of the whole community, are not 
now subjects confined to a single province or even to British India. They have 
long been burning questions in Ireland, and the settlement of them has taxed to 

• the utmost the wisdom of Parliament. They are coming rapidly to the front 
in. England and Scotland, and indications are not wanting that e,-en in 
the United States of .America we are within measurable . distance- of a time 
when the operation of the land laws there in force will be subjected to 
rude criticism, and possibly to revision. In India, a tenancy Bill for Bengal 
is pending before this Council, proposals have been made and enquiries insti
tuted having in view the amendplent of the Rent Laws of the N orth-Western 
Provinces and Oudb and of'tlie Panjab, and even in British Burma the subject 
is attracting attention. It is .impossible to suppose that in all these countries 
the s~me remedies will be found equally applicable. There can be no doubt 
that widely different modes of tl:e$tment must be adopted in different cases, and 
th~t each case Dlust be dealt with on its own merits. 

"Without. therefore, expressing any opinion as to the lines on which 
~egislation for landlords and tenants in other provinces should proceed, which 
would be for me alike improper and inexpedient, I would on this occasion 
merely insist on the fact that the existence of differences such as I ~,·e at~ 

tempted to describe, betweel) tlie North-Western Provinces and Oudh on tile one 
hand .and Central Provinces on the other, is sufficient to refute the reasoning 
that, by passing the Bill now under discussion, we tie our hands from legislat
ing in the future for the North-Western Provinces and Oudh in any direction 
that, after due deliberation, may appear most suitable." 

The Hon'ble lin. HUNTER said :-" My Lord, I desire to say a few words 
in rega~d to the third class of tenants dealt with by this Bill. The two supe
jior clWiloe.tl po_ing occupancy-rights have, since the Provinces passed under 
British rule, enjoyed the fostering care of the Government. Their status is 
founded on ancient'custom, it has been-~.onfumed by the settlement-records, 
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and it will henceforth rest on the firm legislative basis provided by this Act. 
The position of the third class of cultivators,. the tenants-at-will, is very 
different. They have no prescriptive privileges to plead, nor any settlement
papers to appeal to, and their whole future depends on the legal status now 
accorded. to them. And not their future, alone, but also in an important, 
although in a less direct manner, the future of the corresponding class of 
cultivators in the crowded diStricts of the North-Western Provinces and 
Beng:.l. For the population in some of those districts now presses so heavlly 
on thO} land, that large numbers must either submit to suffering, at times 
bQrdering on starvation, in their native villages; or they must go forth in quest 
of new homes. Such movements of the people have already begun, not only 
under the spasmodic compulsion of famines, but also under the steady eon
straint of over-population. The sparsely inhabited tracts on the east and south 
of the Gangetic valley have from ancient times formed, and still form, the. 
natural receptacles of this peasant outflow. Those tracts are now, for prac: 
tical purposes, Assam and the Central .Provinces. While population in some. 
of the densely thronged districts of the Ganges has reached. the stationary 
stage, the inhabitants in As$am increased by three-quarters of a million or 
over 18 per cent. in the nine years between the Census of 1872 and that of 
1881. During ihe same period the inhabitants of the Central ]>rovinoos in
oreased. by 2! millions, or over 25 per cent. How far the increase is dlie to immi
gration, and to the children born' of immigrants, it is not yet possible to state with· 
precision. The quality of the -unoccupied soil varies from unhealthy hill tracts 
in the Central Provinces to the great grass plains of the Brahmaputra,whioh 
according to the Chief Commissioner, require only a Sickle and a luoifer match 
to tum them into al'able nelds.Taken as a whole. thtl cultivable lands st.ill 
'unoccupied in Assam and the Central Provinces, deducting 'Government forests 
and the area within great private e3tates, exceed 17 millions of acres; or 
more than the whole area in Gre:.t Britain and Ireland under corn corps, green 
corps, grass and all other crops in 1879, exclu,ding" of course, permanent pas
ture . 

.. These vast reserves of land are a trust whioh the State holds, not only for 
the growing inhabitants of t~e territlll'il'.9 within which they lie, but also for 
the over-crowded population of the Provinces adjacent to them. In three 
~ricts of the Central Provinces, from 13 to 15 per cent. of the 'people are 
immigrants, and, if we add the children born to them, the proportion would be
much higher.' The majority of such new-comers cultivate the soil as tenants-at
will. When the land-settlement was malle, most of the old tenants received 
occupancy or proprietary rights; and almost all the rest of them have since 
acquired occupancy-rights under the twelve years' rule. 'The residuum,' to 
quote the words of our late col:eague. 11r; Charles Crosthwaite. when. ill 
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charge of the Bill, • consists chiefly of new men-to a large extent of men 
who have taken waste or. abandoned lands since the settlement,' The 
number of these' new men' has not been placed before the Council, and they 
seem to be dismissed as a less important class than the occupancy-tenants. 
But I find that the holdings of tenants-nt-will have increased from under 
half-a-million to over Ii millions bet~een 1872 and 1882 in the Central 
Pr?vinces, and ~hat they now exceed all {he holdings of the two superior 
classes of tenants put together. Instead of being an insignificant residuum 
they have become the most important class of tenants, both numerically and 
for the purposes of this Act, 8S their whole status will depend on the right. 
accorded to them by this Act. They are also the most important class in regard 
t9 the fut.ure development of the Central Provinces. For it is these • new men,' 
as Mr. Crosthwaite calls them, who will chiefly extend' cultivation, raise'rents 
and increase the revenue. A paper before the Council shows that they already 
cultivate nearly one-half of the whole land returned as tenants' holdings in 

.the Central Provinces. 

.. What provision does the Act make for the well-being of this useful and 
important class'of 'new men'? In parts of Bengal the tenants-at-will are so 
over crowded, that a Bill now before the Council provides for, increasing the 
protection 'accorded' to them, at the, cost of. curtailing rights hitherto enjoyed 
by the landlords. - The economic necessities of the case justify such increased 
protection. .But I think that the Bengal landholders may reasonably ask that 
Government, before curtailing their privileges, shall do everything in its power 
to ,meel; those economic necessities by throwing open the land to new comers 
in adjacent territories like the Central Provinces, where the State still retains 8. 

large 'measure of the proprietary right. By facilitating communication by road· 
and railway, the Government has done much; and the projected line from Lower 
:Bengal into the heart of the Central Pr.)vinces will still fllrther aid the dis
''tribution of the people. Bllt the qllestion still remains whether the Land 
Law offers sufficient inducements to new comers to settle in those Provinces, 
and secures to them an adequate protection in the fields which they cultivate, 
and which, in many cases, they have reclaimed . 

.. The present Bill, together with the papers berore the Council, offers· to 
this question an answer, in some respects satisfootory, but in other respects, I 
fear, the reverse. ~e new settler and the tenant-at-will at once enter, under 
the provisions of the Act, on certain clearly defined rights. In the first place, 
the new comer, or tenant-at-will, g~ts hi& land at the low rate of 13~ 
annas per acre. Indeed, the superabundaa<:le of land is still so great in 
the Central Provinces, that, as far as the rates show, the tenants~at-will practi
cally pay as low a rent as the eonditional occupancy and a.bsolute occu-
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paney-tenants, whoRe avera,,"Il rate is 12t annas per acre,. The old occupancy
tenants, however, usually hold the most favourably situated fields. Once 
settled on a holding, the new comer or tenant-at-;ill m;.mediately acquires th~ 
five folIowing rights under this Act. Fiist,. he must pay the rent agreed. 
between himself and his landlord, but it requires a process at law for the land
lord to eject him, or to raise the rent except .with the tenant's consent, Second, 
if the tenant agrees to pay the enhAnced rent demanded by the process of law~ 
he is exempt from any further enhancement by judicial process for seven yea:'s 
Third, if he deolines to pay the enhanced rent and gives up his holding, he Is. 
entitled to compensation for improvements, and to a compensation for disturb
ance equal to seven ti.rD.es the enhancement demand¢ on the rent. .Fourth,. 
subject to the above, his right to continue on his holding becomes, from. the 
moment he enters on it, .hereditary in his family, although not passing to 
collaterals. Finally, he has a right to purchase the status of an occupancy
tenant by the payment of 21 tim~ the annual rent, As regards, therefore,. the 
immediate rights of the new comer and the tenant-at-will, this Act makes a 
most liberal provision. It may fairly claim to have done away with tenants
at-will altogether, and to have raised them, in fact as wcll as in . name; into the 
new class which it terms f ordinary tenants,' 

.. But if we look beyond the im,mediate rights conferred to the future 
status created by the Bill for new comers' and ordinary tenants, the prospect. 
is riot 80 satisfactory. Such tenants enter at once upon all the privileges which 
tliey will ever acquire uuder the Act, and the element of the growth of rights 
is altogether absent. But the superabundance of land affords an ample protec-' 
tion to such tenants in the meanwhile, apart from a.ny legislative enactment; 
and the Bill makes no adequate provision for tb.e time when the super
abundance of land will have disappeared, ~o long as the economic relation of 
land and labour suffices to protect the new comer and the> ordinary tenant, 
they have .no need to resort to the Bill. When the present exceptional re
lations of land and labour in the Central Provinces shall have given place to 
oompetitive rents, the ordinary tenants will resort to the Bill in vain. For; 
this Bill abolishes the chief safeguard which the ordinary tenant has enjoyed 
from time immemorial, not only in the Central Provinces, but in almost 
every part of India, namely, the growth of a right of occupancy accruing 
from the continued cultivation of the land, 

.. I am aware, my Lord, that, in raising the point which I now desire tp 
bring before the Council, I may be charged with inconsistency, The Select 
Committee on this Bill has already presented several report. .approving of the 
measure, and of that Select Committee I have the honour to be a member. 
The first report of the Committee suggested the abolitioll of ihe i-nlve-ye8ors, 
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rule which conferred the right of occupancy, and I signed the report. But in 
that report we distinctly satd that the majority of the Committee desired 
to reserve its opinion as to the expediency of the amendments proposed. I was 
absent on tour as President of the, Education Commission when the Com
mittee came to the consideration of those amendments, and presented its 
secone!. report, dated the 6th September, 1882, approving of the proposal with 
regard to occupancy-rights, That report I d.id not sign, and, at the first meet
ing of the Committee which I subsequently attended, I brought the question 
of the twelve-years' rule before the members. I ascertained that the subject 
had been fully considered; and it would have.. been unsuitable to again raise 
a question upon which the Select Committee had made 'up its mind. I now 
desire to state, while .acknowledging the: many admirable provisions of the 
Bill, and while giving my support to the measure as a whole, the reasons which 
lead me 1;,0 regret this particular feature of it. 

" Until to-day, one-half of the tenants' holdings in the Central Provinces 
• have been held by men who were in the process of acquiring occupancy-right. 

under the twelve-years' rule. After the passing of this Bill, those men will 
lose all further chance of acquiring such rights. The arguments which have led 
to this sudden change seem to me inadequate; and the privileges which the 
Bill substitutes for the growth of occupaDcy-rights seem to me insufficient. Thl! 
arguments for putting an end to the growth of those rights, as disclosed by the 
papers before the Council, are two-fold. First, that the landholders of the Cen
tral Provinces, in order to prevent these rights &.<lcming, harass their tenants by 
frequently shifting their holdings. Seoond, that a large amount of litigation 
ia thereby involved, injuries alike to the landlord and the tenant. The resuli 
is, as summed up in the 8J?Ceoh of the hon'ble the Legal Member this morning, 
to render'the position of the ordinary tenant one of great insecurity. But the 
first of these two arguments is stated by Mr. Jones, now Chief Commissioner 
of the Cent'l'al Provinces, to be 'demonstrably unsound.' ¥r. Jones points oui 
in his letter, dated 18th September, 1880, that the protection clauses (in the Bill 
as it formerly stood) do not require that a tenant should cultivate the same 
land. Under such protection clauses, tile tenants' claim to occupancy-rights by 
twelve years' continuous cultivation may run7"1nd it is proposed in Bengal that 
it shall run--so long as the tenant holds lancb! in the same villltge or estate. I 
am aware th&t Mr. Jones has since accepted. th~ Bill as a whole, but, as far as 
I have seen, he has not altered his opinion on this point. The demand for ten
ants is so great in the Central Provinces, and the present difference between the 
rate of rent paid by the ordinary tenant and the occupancy-tenant is' so small, 
that, although a landlord might try to break the twelve years' continuous occu
pancy by shiftiDg tho holdings of his tenants upon his own estate, in very few 
cases wollld he clrive a ienant off h.is property" ith a view to preventing the 
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~wth of occupancy-right& Nor is combination between neighbouring land
orda'for that PUl'pOllll possible on any considerable ,scale, in the present relation 
If land to labour in the Central Provinces. As a matter of fact, Mr. Crosthwaite 
Ldmits that the twelve-years' rule has operated freely in those Provinces, and 
that the great mass of the tenants who were in existence at the 
lettlemenf; have acquired rights under the -twelve yeanl rule.' In sul'porll 
)f the i!eCOnd argument, namely,' excessive litigation, Mr. Crosthwaite, in 
Ilis able memorandum of the 20th February, 1883, quotes the statistics of 
'pplications -made to the Courts to eject tenants, and lays special- stre8il 
)U the increasing number of these applications during the past four years. -I 
bid that the average during the four years amounted to 2,839 applications, anet 
llia.t the number during. 1880-81, the last· year cited, was 2,780. Taking 
the highest of these figures and calculating it upon the 1,556,823 holdings by 
~nants-at-will in the Central -Provinces, I find that the applications -to 
~jeet averaged only one a year to 548 hOldings by tenants-at-will. I do 
not think that this can be called eX,oessive litigation. A large proportion of I 

Utese tenarits-at-will have acquired oooupanoy-rights or are approaching the 
acquisition of them. The obvious and simple way -to test their occupancy
rights is by ·means of an application for ejectment, and I think that one suoo 
suit to every 548 holdings is a very OOeap pri<¥1 to pay for the assertion of their 
rights. I am aware that in certain districts the average was higher. But in 
those districts the competition for land had become more'severe, the 'value of 
OOCllpancy-righta, if successfully maintained, had become greater to the tenant; 
and I think the increased litigation necessary to maintain those rightS waS a 
cheap price to pay for them. It is impossible to give land-rights without 
creating a necessity for asserting and defending those rights in the Courts of 
law. A third argument against the continUance of the twelve-years' rule WIll 

brought forward by the hon'ble the'Legal Member in his speech this morning. 
If I caught the argument aright it amounts to this: The continuance of the 
twelve-yeanl rule would involve a settlement of rates, a.nd a settlement of ratei 
is a costly prooess to Government. But the general re-settlement of the 
Central Provinces is impending. In individual districts the period of the :old 
settlement has expired, or will shortly run out. Until the re-settlement is 
effected in the 'ordinary oo'uNe, the twelve-years' rule might continue to be 
carried out, 1Ul in Bengal, through-the operation of the Court. I think, therefore 
that the arguments 'brought forward for the abolition of the twelve-years' rule 
conferring occupancy-rights, are inadequate: 

"The privileges conferred by the Bill in lieu of the acquisition of occu
pancy rights by ordinary tenants seem to me equally insufficient. It is some
times argued as if the twelve-years' rule was an arbitrary invention of Act X of 
1859. As a matter of fact, the rule has eXisted in one form or another ever since 
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the British Government began to concern itself about the rights of the people. 
What Act X did was to select, from among the various terms of years which 
had been current in diffe;ent parts of the country, the single term of 
twelve years, and to make it applicable to all Provinces to which the law 
was extended. This term coincided with the period of limitation in suits 
on account of immovable property, and it fairly applied to the older settled 

. Provinces. But before any single term olstained the rigidity of law, there 
had been also other periods with the binding force of custom. More than 
sixty years ago Sir J. E. Colebrooke, in his Minute on Settlement, dated 12th 
July, 1820, proposed that an enactment should be passed 'declaring the J68ident-· 
tenants to be not removable as long as th~y continue to pay the same rent 
which they have paid during the last five years.' Sir W Sleeman in 1840 applied 
the five-years' period of continuous occupation as a test of occupancy-rights to 
parts of the Central Provinces whic~ were then under the British Government. 
Mr. Charles Grant, in his paper now before theCounoil, cbted the 13th Septem
ber, 1873, stated 'that this rule retained its plaoe in popUlar aeceptation as .late 
88 1855. and it was acted upon in the settlement of some parts of the Central 
Provinces.' The five-years' rule in favour of the tenant was made harder by 
Act X of 1859, reqUiring twelve years of continuous occupation. The twelve 
years' rule in favour of the tenant is now to be altogether ab<11ished in th0S8 
Provinces, for reasons whicht as.1 have shown, cannot be maintained. From 
this day the new-comers and ordinary tenants of the Central Provinces may 
bring the jungle under cllltivation and reclaim the w4stes, but their rights t:> 
the fruits of their labour will never increase (exeept by purchase) from th" 
Dloment aftrr they have entered On the land. 

e< 1 have admitted that the compensation given by the Bill to the tenant. 
for taking way their growing rights of occupancy is liberal, if we look only 
to the immediate results. But the more successful that compensation may be 
as an inducement to immigr.itiori in the present, the harder will be the lot of 

. the people in the future. For, with the in1lux of cultivators, rent will rise, and 
the whole advantages conferred by this Bill seem to me to depend upon the 
present low rate of rent due to under-population. The Bill leaves the ordinary 
tenant in aU time coming to make sUch a bargaiIi as he can with the landlord: 
which means in India submission to whatever terms the landlord may impose. 
Once the increase of population ~ taken plaee, the only praetical check upon 
rack.renting will be the seven years' comvensation for disturbanee. The com. 
pensation for improvements will be fuoperative, for the Bill gives the first right 
of making improvements not to the ordinary tenants but to the landlord .. Nor 
does the Bill protect the ordinary tenant who filings to his land and submits to 
a Jise of rent, from an enhancement arising out of the improvements which he 
himself has· made. The provision for the purchase of occupancy-rights by 
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. ordinary tenants will be little operative. Indeed, the framers of this provision 
admit that they do not expect it to be resorted to on any considerable scale. 
For, assuming, as the former draft of the Bill assumed, the maximum difference. 
between occupan~y and ordinary rates of rent to be 25 per cent., the sum. 
which the,ordinary tenant must pay for occupancy-rights would, at 12 per 
cent. interest pro: annum, exceed the maximum benefit in rent which he could 
gain by the transaction. It is dOlllbtful whether the ordinary tenant could 
borrow at 12 per cent. 

:, The one real safegUard which the Bill gives is the compensation for dis
turbance equal to seven times the enhancement demanded. The Hon'ble Sir 
Steuart Bayley has told the Council this morning that, if the provision of com
pensation for disturbance fails, the ordinary tenant will be worse off tlian under 
the old state of things. Mr. Crosthwaite, when in charge of the Bill, admitted 
that compensation for disturbance was a new experiment in Indian legislation. 
'I believe it is a. new experiment in legislation in any country. The only ple
cedent with which I am acquainted is the Irish Land Law. The experiment ' 
was first tried by the Irish Landlord and Tenant Act of 1870, and it did not 
succeed. The causes of its failure, so far as I have seen them stated, were 
due chiefly to the inadequacy and unsuitability of the soa1e. The Irish Land" 
Law of 1851 has, therefore, amended and increased the scale. Whether even this 
higher scale will suffice to protect the tenant no man can yet say. But the 
higher scale found nece89!U'y to give compensation for disturbance a fair chance 
in Ireland is. not seven times the enhancement claimed, but a sum. not exceeding 
seven times the whole rent. This is applicable to rents of £30 or under, which 
would practically include all rents paid by ordinary tenants in the Central Prov
inces. That is to say, if an Irish tenant sitting at a rent of £10 refuses to agree 
to an enhancement of £1, and is ejected in consequence, his landlord has to pay 
him a sum not exceeding £70 as compenSation for disturbance. The same man 
in the Central Provinces can receive as compensation only £7. I am aware 
that the competition fo1' land is at present much less keen in the Oentral 
Provinces than in Ireland; but compensation for disturbance is intended to 
protect the tenant when the competition for land in the Oentral Provinces 
has grown more intense. The contrast is equally great if the 'tenant submits 
to the enbancement. ~n Ireland, he would receive a statutory. lease 
for 15 years at a. rent fixed by a Oourt of law. At the end of that period the 
rel1t could only be raised upon cause shown by the landlord to the Oourt, in 
which case the tenant would get a fresh statutory lease for another term of 15 
years, and soon for ever, The tena.nt in the Oentral Provinces has to submit 
1;0 an enhanced rent, not as impartially fixed by a Oourt, but as demanded by his 
'landlord and· enforced by process of law. He reCeives protection from a further 
.arbitrary .enhancement by the same process for only for seven yws. and. at 
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the end of the seven. years he is entirely at the mercy of the landlord. This 
Bill substitutes for the old customary growth of occupancy-rights, which have 
existed from time immemon"al in India, new legislative devices copied from the 
~nglish law. But it deprives those devices of the stringency by which the 
English law.renders them operative in favour of the tenant. 

"I had hoped that the duty of stating thEl5e objections would have fallen to 
a member of the Council whose views woul<f have carried the weight of greater 
e~perience than mine. My hon'ble friend Mr. Reynolds, one' of the ohief 
authorities in Bengal on questions of land-administration, signed the third 
report of the Select Committee with much hesitation, as he was not satisfied 
that the interests of the tenants were sufficiently protected. He has now 
written to me that he intended, if the Bill had come before the Council in 
Calcutta, to oppose it on grounds similar to those which I have taken up. If 
your Lordship will allow me, I should like to read the following sentences 
from his letter :-

'In regard to the tenants who have not yet acquired the rights of occupancy, and the 
teuantswho may take land hereafter, the provisions of the Bill are disastrous. They 
are resident cultivators, and, whether they have held for twelve years or not, they are 
entitled nnder the common law of India to th~ statu. of occupancy-raiyats. But the 
Bill declares not only that they do not posses. that status, hut that they shaH never 
~cquire it. As to future tenants, the scheme is one of cottierism. Compensation for 
ejectment is quite a new experiment in India, and it may s .. fely be said that it will 
be inefficacious. It is certain tbat the raiyat will submit to any exaction rather than 
lurrender his holding. The Bill will reduce the great mass of the population to the condition 
of rack-rented tenants.' 

"I do not go so far as my hon'bIe friend either in regard to the com
mon law of India, which has not yet been 80 accurately ascertained as in 
my opinion to permit of generalisations from it, or in regard to the disastrous 
consequences which he anticipates from this Bill. I 'believe tbat the 
Act as a whole will prove beneficial both in respect to the amended procedure 
which it lays down, and by the olearly defined status which it· provides for the 
two superior classes of tenants. But I think that the abolition of the growth 
of occupancy-rights under the twelv~-years' rule is particularly unfortunate at 
present. It is of the utmost importance that population should be induced 
to move into the unoccupied lands ·of the Central Provinces. I have shown 
that such a. movement has already begun, and the Government is doing 
what it can to assist the movement by facilities of communication. But 
to tell the men who come in and olear the forest and b~ the land 
Under tillage that, while by their labours the landlord's rent shall rise 
and the Government revenue . increase, they themselves shall I\ever acquire 
oocupancy-rights except by purchase,. that; indeed, they shall never obtain 
• t1ingle further right in the soil than that which they possess On the 
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nrst day that they break up the laad, seems equally opposed to Indian 
custom in the past and to economio expedienoy in the presllnt. Before 
considering this aspect of the Bill, I examined' the available evidence re
garding tho movements of the. people. It is to such movements quite as much 
as to the legislation now impending in Bengal, that we must look for a permanent, 
remedy for the poverty and over-population of the Gangetic provinces. The 
facts available are at a ~anty character, as the census does not show the 
children l.om to immigrants. But thl:'y suffice to disclose the inexpediency of 
putting any check upon the acquisition of land-rights in sparsely-peopled 
tracts Since the censns of 1872 a vast new population of cultivators has sprung 
up in the Central Provinces, all of whom have until to-day been acquiring 
occupancy-rights; but not one of whom will now .be permitted to complete the 
acquisition of those i'ights, as the interval since the last census does not amount 
to twelve complete years. During the same period, more than a million of new 
holdings by tenants-at-will appear On the returns. How many individual tenants 
are represented by these holdings the statistics do not show. But every one of 
this million of new holdings will be now excluded from the customary growth • 
of occupancy-rights. What Mr. Crosthwaite calls the C residuum chiefly of new 
men,' at one time comparatively insignificant, but who now occupy nearly 
one-half of the whole area of tenants' 'holdings in the Central Provinces; and 
"ho will hereafter form the chief source of increase in the cultivation of those 
Provinces, are from to-day for ever debarred from acquiring occupancy-rights. 
I think it is much to be regretted that .the movements of the people have 
never formed the subject of a comprehensive enquiry by the Government of 
India. I believe that the facts elicited by such an enqUiry would have pre
vented this mistake in an Act which, in other respects, has· been carefully 
considered, and which will prove beneficial to the people. 

c'I am aware that Your Lordship'S Government had in this Bill to find 
a workable middle line between two extreme parties-'between the partisans 
of the landlords and the tenantS' friends. I acknowledge the fairness and the 
skill with which that line has been struck, excepting at one point-a point not 
of immediate urgency, although of great future importance. The increasing 
population in the Central Provinces is already making itself felt in two waYIr
by a rise of rent in some districts, and by a more intensive husbandry in others. 
The holdings of the two superior classes of tenants with occupancy-rights 
.numbered just over a quarter of a million in 1872, with an average of 16 acres 
a-piece. They had increased to Ii million in 1882, 'Yith an average of under 
five aores. The holdings of the tenants.at-will were under half a million in' 
lS72, with an average of ten acres. They now exceed'1i million, with an aver
a,,<>e of three acres. During the last ten years, therefore, the tenantB' holdings ,in 
the Central Provinces ~ve inoreased more than four-folds in numbers and have 
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decreasea to one-fifth of their previous av('rage area. The time when the tenants
at-will must require protection is, therefore, not in the distant future. But for 

·the Act which we are now a'bout to pass, .that protection would have boon given 
~nder the customary twelve-years' rule of continuous occupation, and it was 

. given in the earlier draft of the Bill. I believe that the protection thus accorded 
would have been in strict consonance with the teaching of the past and with the 
wants of the future. It would have been atcorded without any injury to private 
pt'oprietary rights, for tbe Government has not yet permitted such rights to fully 
consolidate themselves in the Central Provinces. The proprietary body is there a 
comparatively recent creation of British rule, and still holds its land ,subject to 
conditions which the Government may make in favour of the tenants-~t-will at 
the next settlement. In this respect the Government had an opportunity' 
to provide for the future of the cultivators of the Central Provinces without 
infringing on proprietary rights-an opportunity which it has long since lost 
in Bengal, and which it will no longer enjoy even in the CentralProvinces when 
private proprietary rights have consolidated. The very increase of population 

• which will render a greater degree of protection necessary for the tenants, will 
also render it more difficult for the legislature to grant such protection without 
injustice to the landlords. The recognition of the pre-existing twelve-years' 
rule of occupancy under the safeguards recommended by the present Chief 
Commissioner of the Central Provipces, and set forth in the earlier draft of this 
Bill, would have got rid of that diJl!.culty once and for ever. The rigl;1ts of the 
cultivators would have grown with a. ·natural and customary growth, as the 
necessity for such rights a.ugmented. The problem which might at present 
have been so simple to deal with in the Central Provinces, has become compli
cated by private proprietary rights in Bengal. I therefore, equally' with my 
hon'hle friend Mr. Quillton, enter a caveat against the arguments which I have 
used in regard to the Central Provinces being transferred, except with great 
caution and with many reservations, to the proposed Rent Bill for Bengal. I 
regret to observe a disposition in some of the papers before the Council to 
minimise this Bill as one intended only for the present, to refrain from seeking 
a basis for the ten8.nts-at~will in the history of the past, and from attempting 
to forecast their necessities in the future. It was, therefore, with particular 
pleasure that I listened to the exhaustive retrospect in the speech of the
hon'ble the Legal Member to-day. For land-legislation, if it is to be fair, must 
be based on the history of the past, and, if it is to be safe, it must take into 
consideration 'the economic changes impending in the future. For the future 
will assuredly arrive and bring with it the consequel).ces of the present. Those 
consequences, if unchec~ed in the Central Provinces, will in time produce a 
population of smaIl tenants. holding at· competitive rents. I sincerely hope 
that those consequences will be checked, and I think the Government of Inw. 
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'may be safely trusted to devise the means. For the great measures of land
legislation, with which yoUr Lordship's name for lJVer will be aliSociated, are in 
zeality measures for the protect.ion of the p88l!llnt. This Bill gives ample 
aeourity to the cultivator so long 118 the population continues sparse; and 
I hope that additional safeguards will be provided 118 the population 
inoreases. " 

• 
His Excellenoy THE PRESIDENT said :-" I should like to make one. or 

two observatioI18 on the remarks whioh have fallen from my hon'ble friend 
Mr. Hunter. I listened with feelings of regret to a great portion of that 
speech, because I felt it WII8 a very powerful argument against the provisions 
-of this Bill, and I hegan to fear that the Bill might be open to the objections 
whioh he was urging a.,,<>ainst it. But I oonfess I WII8 somewhat comforted bf 
the last sentence of his speech, in which he said that this Bill made ample pro
vision for the right of the oultivators so long as the population WII8 sparse. 
That, however, is really al.l thai the Bill professes to do. Certainly it WII8 all 
I thought that the Bill will do. It appears to me that, in dealing with this' 
very diffioult question of the relations between landlord.and tenant, what we 
have to do is to treat it with J;eference to the v~ conditions of different 
parts of India as they come before us when we undertake legislation. I feel 
strongly that legislation which might be wise for one provinoe with a thin 
population might be altogether inadequate to provide proper seourities for the 
cultivators of the soil in the more thiokly populated distriots of India. 

.. In preparing the Bill, the object of its framers haa been to deal with the 
cirou:mstances of the province at the present time. It is undesirable to in
terfere more than may be necessary in the relations between landlord and 
tenant, beCause such interferenoe is always a delioate matter. I am not, 
however, one of those who object to interferenee of that kind when necessary, 
but I think it wise in undertaking suoh interference U! pay careful regard to 
the agrioultural arrangements of each distriot, and I am not at all inolined to' 
attempt to force one uniform system upon all parts of the country. 

4, My friend Mr. Hunter spoke of the case of Ireland. He said tb.a.t some of 
the proposals in this Bill were borrQwed from Bills passed in respeot of Ireland, 
and that they were even less extended in their scope than the proposals con
tained ill the Irish Itand Act·df 1870, which have been proved to be inadequate. 
My answer to that· objection is this. In Ireland you have a much mOre 
keen competition for land than at present exists in the Central ProvinQe& 

, . What may be inadequate in Ireland may not be inadequate in the present circum
~08Il of the Central Provinces. It is very possible t7lat this messure may not 
alford ·su1Iicient proteotion for the rights of ordinary ienauts in the Central Prov
inces if their circumstances should change. But if they do change, i~ will he 
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the duty of the Government of India to oonsider what "legislatire .arrangements 
,ruI be necesSf'ry to' meet their altere~ condition. What we have endeavoured 
to do now is to provide for these circumstances &8' we find them, and to have 
~ourse to the minimum of interference iu the arrangements between landlord 
and tenant, . which appear to us to be 'sufficient to give the cultivatol'll of the 
soil in those Provinces due protection against exorbitant enhancement of 
rent and arbitrary eviction. It is my hope that this measure will be effectual 
.for that purpose j but this remains to be seen. Ten or twenty years hence it is 
pO&'liblethat.these arrangements may be found inadequate, and, should that 
be the case, if; will be for the Government of that day to apply a remedy .. 

"I confess, with 'respect to the twelve-years' rule, that I cannot speak of it 
with the &mount of satisfaction with which it has been spoken of by my hon'ble 
friend Mr. Hunter. I share strongly the opinion expressed in an able paper on 
the Bengal rent question by my friend Mr. Justice Cunningham, who 

• bring!! forward there, very clearly and plainly, the objections which lie 
against any system which makes the acquirement· of occupancy-rights depend
ent on the afH.ux of a fixed and determined period of time. All the evidence 
goes to show that .that system is open tOilbjectioo, and it is very undesirable that 
it should .be allowed to grow up. My hon'ble friend Mr. Hunter argues that 
the evils resulting from it have, not. yet sprung up in· the Central Provinces j 
but there is ev;dence to show that they'are already 'appearing ·there as the 
population increases j and it seems to me that it 'Was advisable to put a.stop to 
them now, rather· than to wait till we have to encounter hereafter those difficulties 
which now meet us in Bengal. I yield to no man in the desire to protect the just 
rights of tenants, and I hope a.nd believe that this Bill Win operate to 8tre~hiln 
the position of the cultivating tenants of . the Central Provinces. The Bill 

· is not intended, as has peen justly .remarked by the. Hon'ble ~r. Quinton, 
· as a precedent to be followed in other provinces the condition of which. is very 

different, but it is a measure applicable . to the circumstances of the day in 
the Central Provinces; !!ond, if hereafter. it should require amendment, I have 
no doubt that the Government of India will know how to deal with any fresh 
circumstances which ~y arise." 

The Motion was put and agreed to. 

NATIVE 'PASSENGER SHIPS BILL . 

. . The Hon'bIe Ma. 1;LBEBT moved for leave to introduce a Bill to amend 
the Native Passenger Ships Act, 1876. He said that the object of the Bill was 
to &mend the NativeJ>assenger Ships A.ct, VIII of 1876, with a view to provide 

· for the better regulation of· the pilgrim-traffic between British India and Arabia . 
. This traffic hadior:o.ed.the subject of correspondence between the Becretary;.of , 
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State, the Government of India and the variolis Local maritime Governme.nts in 
India.· A careful consideration "had brought the Government to the conclusion 
that the imporfjllnce of the pilgrim-traffic made its detailed regulation imperative 
.and that, to secure uniformity of procedure, and thereby avoid the friction. 
which must inevitably follow' divergence between'rules separately framed 
by different States, it was desirable that on all the more important points 
a commOn understanding should ~e come· to among the Governments w1;to 
were chieily interested in the proper management of that. traffic. The establish
ment of a practical coincidence between the general provisions of the local 
Tur1l:ish regulations and those of the law of India could. only be effected by 
~plomatic. co~pondence between the British and Turkish Governments. 
But, since experience had shown that the provisions of the Indian law'as it at 
present mood were insufficient to meet the peculiar exigencies of this traffic, 
and that: in some respects they required revision, it seemed desirable, befote 
atte~pting to. bring about an assimilation of the Britlsh and Turkish laws, ~ 
mak~ mch amendments of our o~ law as were necessary to put it k a satisfac- • 
tQry state. 

The Motion was put and agreed to. 

The Ron'b1e MR. lLBERT also introduced ,the :Bill . 

. The Hon'bla lIb. lLBERT also' I!',lov'ed- that the Bill a)ld Statement of 
Objects and Beasoos be published'in the Gazette of l1,idia, .and i)I. t4e F(Jf't 
St. George Gazette, the-Bombay GOllerwine"t Gazette, the Oatpu('ta Gqzetteand 
the ;Bt:iti8l1 Burma Gazette in English and in, such other J.a.nguages· as 'tlie 
Local Governments might think fit. ' 

The Motion was put and agreed to. 

RANGOON STREET TRAMWAYS BILL, 

The Hon'ble lh. ILBERT also moved for leave to introduce 11 Bill to "uthor
ire the making, and. to regulate the working, of Street Tramways u;: Ra~goon. He 
said that the Municipal Committee of~ngooIl!~d en.ter~d ,into ali 'agree
ment with Mr. J W. Darwood by which they conferred upon him the 

. ,excl\Uli.ve right to construct and wol,'k . public tl',a.ln,lyays within the ,limits of 
\the JAUnicipality. .The·sanctiop.,.Qf the"Chiefili)J:p.miss~oner.had been obiaiq,ed, 
b\\t~\egislatio:o. ~ necess&l'fboth fol,' the p1;ll'pt»!e Q~ giving t.he Il'6quisite'ppwtlfS 
fol' ,Interference Wlth the .str.6l)ts 8lln fOdhe .pQl'.pOlle ' . .pf . 'regulating ,tJ!,jl" .).I$e pf 
the tramways, 

The Motio~ was put and a,,<>reed to .. 
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The Hon'ble- lIB.. ILlIEBT also introduced the Bill. 

The Hon'ble lIB. ILlIERT also moved that the Bill and Statement of Objects 
and Reasons be published in the Gazette of India" and in the British Burm. 
:Oazette in English and in such other languages as the Local Governments 
might think fit_ . 

The Motion was put and agreed to. 

C,ATTLE-TRESPASS ACT,1871, AMENDMENT BILL. 

The Hon'ble MR. fiBERT also moved for leave to introduce a Bill 
to amend the Cattle-trespass Act, 1871. He said that, by the Central Pro
vinces Local Self-government Act passed at the beginning of this· year, 

,provision was made for transferring to the local authorities constituted under 
that Act some of the functions which, under the law as laid down in the 
Cattle-trespass :Act, must be performed by the Magistrate of the district or 
the local officers, and also for crediting the surplus sale-proceeds of impounded 
cattle to the local fund. Provisions for the same purpose had been introduced 
both into the Bill which had been introduced at the Legislative Council of the 
Lieutenant-Governor of Bengal for amending the system of local self-governmen~ 
in that province, and also into the Bills now pending before this Council for local 
self-government in the Panjab and the North-Western Provinces. There was no 
difficulty about these provisions so far as they were contained in the latter Bills, 
but doubts had been entertained whether, inasmuch as these provisions amoun~_ 
ed to an amendment of the Cattle-trespass Act, their enactment would not be 
beyond the competency of a local legislature such as that of Bengal. Under 
these circumstances, the best course to adopt would be to make the Act more 
elastio by enabling Local Governments to make the requisite ch~ bJ 
executive order. 

The Motion was put and agreed to. 

The Hon'ble MR. lLBERT also'introduoed the B'ill. 

The Hon'ble MR. lLBERT aiso moved that the Bill andStalement or 
Objects and Reasons be published in the Gazette of IndiG, awl in the ForI St. 
George Gazette, tha BlYmiJa1l GOfJernmenl Gazette and tho Calcutt. Gazette 

. in English and in such other languages as tho Local Governments might think 
fit. 

The Motion was put and agreed to. 
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PROTECTION OF. INVENTIONS BILL. 

The Hon'ble MR. ILBERT also moved for leave to introduce a Bill· for the 
protection of inventions· exhibited in the Exhibitions of India. He said 
that this Bill had been· prepared in view of theforthooming Exhibition to 
be held at Calcutta next oold season. It had been brought to the notice of 
Government that the want of some such protection might probably deter in
ventors of important inventions froAl sending them, and thus prevent the exhib~. 
tion of some interesting exhibits. The effeot of the Bill, if it beoame law, 
would be that, if an inventor exhibiting his invention applied, within six montJ:~s 
from the opening of the Exhibition, for leave to file & speoification, the oir
oumstance of the invention having been publioly used after the opening of the 
Exhibition ·would not. affect his rights. The Bill was based on an English 
Statute which had been passed for a similar purpose, and the differenoes between 
the present Bill and the English Act were mainly to be explained by referenoe 
to the differenoes betweell the English and Indian Patent Aots. 

The Motion. was put and agreed to. 

The Hon'bla MR. ILBERT also introduoed the Bill. 

The Hon'ble MR. hBERT also moved that the Bill and Statement of Ob
jects and Reasons be published in the Gazette of India, and in the looal offioial 
Gazettes in English and in suoh other languages as the Local Governments 
might thirik fit. 

The Motion was put and agreed to. 

SUNDRY BILLS. 

The Hon'ble MR. QUINTON moved that the Hon'ble Mr. Barkley be added 
to the Select Committees on the following Bills:-

\ 

Bill to provide for the constitution of Local Boards in the North-Western 
Provinces and Oudh. 

Bill to make better provision. for the Organization and Administration of 
Munioipalities in the North-Western Provinoes and Oudh. 

The Motion was put alld agreed to. 
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AGRICULTURAL LOANS BILL. 

The Hon'ble MR. lLBERT moved that the Hon'ble MR. QUINTON be added 
to the Select Oommittee on the Bill to consolidate and amend the law relating 
to loana of money for agricultural improvements. 

The MotioR was put and agreed to. 

The Oouncil adjourned to Wednesday, 'the 27th June, 1883. 

D. FITZPATRICK. 
SIMLA; ~ 

The 6th July. 1883. J Secretary to the Government of India. 

Legislative Department. 



Ab8tract of the Proceeding8 . of the . Council of the GOfJe1'1lOr General of India 
Q,88embled for the purpose of making LawB and Regulation8 under the 
prO'DiBions of the Act of Parliament 24 ~ 25 nc., cap. 67 . 

• 
The Council met at Government House, Simla, on Wednesday, ·the 27th, 

June,1883 .. 

PRESENT: 

His ExceTIency the Viceroy.and Governor General of India, K.G., G.M.s.I., 

G.M.q:., presiding. 
His Honour the Lieutenant-Governor of the Panjab, K.C.8.I., C.I.E. 

Lieutenant-General the Hon'ble T. F. Wilson, C.B., ~.I.lII. 

The Hon'ble C. P. libert, C.I.lII. 

The Hon'ble Sir S.C. Bayley, K.C.S.I., C.I.lII. 

The Hon'ble T. C. Hope, C.S.I., C.I.lII. 

The Hon'ble W. W. Hunter, LL.D., 0.1.111. 
The Hon'ble J. W. Quinton. ' 
The Hon'ble D. G. Barkley. 

AGRICULTURAL LOANS BILL. 

The Hon'ble MR. QUINTON presented the Report of the Select Committee 
on the Bill to consolidate and amend the law' relating to loans of money for 
&grlcultural improvements. 

NATIVE PASSENGER SHIPS BILL. 

The Hon'ble MR. ILBERT moved that the Bill to amend the Native Pas
senger Ships Act, 1876, be referred to a Select Committee consisting of the 
Hon'ble Sir S. ,C. Bayley, the Hon'bIe Mr. Hunter and the Mover. . 

The Motion was put and &greed to. 

RANGOON STREET TRAMWAYS BILL. 

,The Hon'ble MR. lLBERT 'also moved that the Bill to authorize the making, 
and to regulate. the working, of Street Tramways in Rangoon be referred to.a 
Select Committee consisting ot the Hon'ble Messrs. Hope, Hunter and Quinton 
and the Mover,< with ~nstructiQn to report in one month. 

The Motion was rut and agreed to. 
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OATTLE-TRESl\ASS ACT, 1871, AMENDMENT BILL. 

The Hon'ble MR. ILBERT also moved that the Bill to amend the- Cattle
trespass Act, 1871, be referred to a Select Committee consisting of the Hon'ble 
Sil' S. C. Bayley, the Hon'ble Messrs. Quinton and Barkley and the Mover. 

The Motion was put and agreed to. !. 

PROTECTION OF INVENTIONS BILL. 

The Hon'ble MR. WERT also moved that the Bill for the protection of in
ventions exhibited in thE) Exhibitions of India be referred to a Select Oommittee 
consisting of the Hon'ble Sir S. C. Bayley, the Hon'ble Mr. Barkley and the 
Mover, with instruction to report in Seven weeks.. He said :-

"My Lord. I observed last week that this Bill was based on an English 
Statute. The Counci,l are perhaps aware that a Bill to consolidate with amend
ments the Patent Law is now before Parliament; and I observe that a clause 
of that Bill. which pllrports to reproduce the Statute to which I have referred. 
contains a proviso which appears to me to be new, and which requires' the 
exhibitor (in order that he may get the benefit of it) to give previous notice of 
his intention to exhibit. I mention this detail, as it may possibly be thought 
desirable to introduce a similar condition into the Indian Bill.'~ 

The Motion was put and agreed to .. 

The Council adjOUJ'!led to Wednesday, the 11th July. 1883. 

SaUA; 1 
The 6th July, 1888. J 

D. FITZPATRICK, 

Secretargto the GUlJemment oj India, 

.LegialGtf,oe :Department. 



Ab8tract of the Proceedings of the Oouncll of the GOIJernor General of India. 
assemlJled for the purpose of making Law8 and Regulations under the 
provisions of the Aot of Parliament 24 ~ 25 ric., cap. 67~ -'-The Council met at Gdvern.ment House, Simla, on Wednesday, the 11th 

July,188S. 

PRESENT: 

His Excellency the Viceroy and Governor General 9f India, K.G., G.M.S.I., 
G.M.I.E., presiding. 

His Excellency the Commander-in-Chief, G.C.B., C.I.E. 
:Major the Hon'ble E. :Baring, R.A., C.S.I., C.I.E. 
Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.LE. 

The Hon'ble C. P. Ilbert, C.I.E. 
The·Hon'ble Sir S. C. Bayley, K.C.S.I., C.I.E. 
The Hon'ble T. C. Hope, C.S.I., C.I.E. 
The Hon'ble W. W. Hunter, LL.D., C.I.E. 
The Hon'ble J. W. Quinton • 
. The Hon'ble D. G. :Barkley. 

:BIKRAMA SINGH'S ESTATES :BILL. 

The Hon'ble lIB.. lLnERT presented the Report of the Solect Committee 
on the:Bill to confirm and give effect t~ an award made by His Excellency the 
Viceroy and Governor General regarding certain matters in dispute between 
Sardar :Bi).a'ama Singh and the KapurthhaIa. State. 

EMIGRATION :BILL. 

The Hon'ble MR. ILBERT also moved that the Hon'ble Mr. Quinton be 
added to the Select Committee on the :Bill to amend the law relating to the 
Emigration of Natives of India. 

The Motion was put and agreed to. 

The Council adjourned to Wednesday, the 18th July; 1883. 

SrnLA; 

The 11th July, 1883. 

D. FITZPATRICK, 

Secretary to tke Government of India, 

Legislative lJepartment. 

Oon. Central Jboanch PI98~1 Simla.-No. 329 L, D.-J2.7-83.-280. 



.A.b8lrlWl of lhe Proceedings of lhe Oouncil of tlie Governor General of India, 
assembled for the purpose of making LlJws and Regulations under lhe 
prOlJisions of lhe .del of Parliamenl24 ~ 25 ric., cap. 67. 

-'-The Council met at Government House, Simla, on Wednesday, the 18th 
t July, 1883. 

PRJ!lSENT: 

His Excellency the Viceroy and Governor General of India, X.G., G.M.S.I., 
G.M.I.E., presiding. 

His Honour the Lieutenant-Governor of the Panjab, X.C.S.I., C.I.E. 

;His Excellency theCommander-in-Chief, G.C.B., C.I.E. 

){ajor the Hon'ble E. Baring, R.A., C.8.I., C.LE. 

;Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.I.E. 

The Hon'ble C. 1'. Ilbert, C.I.E. 

';rhe Hon'ble Sir S. C. Bayley, X.C.S.I., C.I.B. 

The lIon'ble T. C. Hope, C.S.I., C.I.E. 

';rhe Hon'ble W. W. Hq.nter, :j:d,,D., C.l-Jil. 

The Hon'ble J. W. Quinton. 
';rhe Hon'ble l>. G. BaddllY. 

BIKRAM:A SINGH'S ESTATES BILL. 

The lIon'blll lb. ILBERT moved that the Report of the Select Committee 
on the Bill to confirm and give effect to an award mad!! by His Excellency 
·the Viceroy and Goy-ernor General regarding certain matters in dispute be
tween Sar48,r Bilo:ama Sin~~ and the ~ap4tthhala State he taken into con
"j4era~0~t 

Thll Motion was put and agreed to, 

'Fhe lIon/ble Mllo lLBE~T also movecl that the Bill as amended be passed. 

~ Motion was put and agreed to. 

BURMA LOCAL SEL}'-GOVERNMENT BILL. 

The Hon'ble Mi. 4BERT also m.oved for leave to introducjl a Bill to amend 
the law relating to Local Self-government in British BJirma.lIe said:-

.. The Government of India has for some time had under consideration the 
. question of aDl.elldin~ the law ?-,elatin~ to m.lllliciJlalities in JJptish Burma, so 
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as to bring it more completely into harmony with those principles of local self
government which have been recently laid down by the Government of India, 
and generally adopted in other provinces. The Bill which I am now asking 
for leave to introduce has been ~repared for the purpose of making such amend
ments in the existing Municipal .Act for British Burma (Act VII of 1874) as 
are needed for the purpose of giving effect to this object. We have found it con
venient to repeal this Act, and opportunity has been taken to introduce various 
improvements in 'matters of minor detail, such its arrangement, drafting and so 
forth,. which the experience of the last eight or nine years has suggested. 

<c I do not propose to t.rouble the Council with any detailed account of the 
Bill, the provisiqns of which are fully explained in the Statement of Objects and 
Reasons. It will be sufficient to refer very shortly to one or two of the more 
important alterations which it will make in the-law. 

<C In the first place, the Local Government is empowered by the Bill to 
include, within the limits of a municipality, not merely a town, but also any 
tract of country adjoining a town. This provision is not suited to the 
circumstances of the larger seaport towns, but it will enable a small town to 
be made the nucleus of some kind -of organization for the neighbouring rural 
district.' Where the provision is applied, it will be necessary to supplement the 
municipal fund from rural sources, and also to give such additional powers to 
the municipal authorities as will be requisite to enable them to deal with rural 
questions. Provisions having these objects in view have accordingly been intro
duced into the Bill. 

"Then, as to the constitution of the municipal authority. Under the 
existing law, the municipal committee may be either elected or appointed. .As 
a matter of fact, I believe the members of municipal committees are at present 
appointed in every place except Rangoon and Maulmain, where the elective' 
system has been recently introduced. Under the Bill, at least three-fourths 
of the municipal board, as the' authority is to be hereafter called, must be elect
ed, except in places where the Chief Commissioner is of opinion that no 
suitable system of election can be devised. The chairman of a municipal board 
will be elected, except in places which the Local Government exoludes by 
notification from the operation of this rule. 

"The Bill does not reproduce the provision of the existing law which re
quires a municipality to maintain out of its funds an establishment of police. 
Police charges will now be borne by the Government, and a considerable amount 
of money will thus be set free for the purposes of general improvement. 

" Under the existing Act, the Chief Commissioner has absolute power to 
cancel, suspend or limit any of the acts, proceedings or rules of any munici-
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pal committee.. For this power the Bill proposes to s~bstitute a carefclJ.y 
modified system of control similar to that established by the Local Self-govern
ment Bills recently introduced for other provinces. Again, under the existing 
law, the Chief Commissioner has full discretidnary power to determine by rule 
the limits within which the local authorities are to be empowered to execute 
public works. This discretion is limited by the Bill, which provides that the 
four largest municipalities may undertake, of their own authority, works for 
which the estimates do not excljed Rs. 20,000, and· that other municipalities 
may in like manner undertake works for which the estimates do not exceed 
Rs. ;1.0,000." 

The Motion was put and agreed to. 

The Hon'ble MR. llBERT also introduced the Bill. 

The Hon'ble MR. WERT also moved that the Bill and Statement of 
Objects and Reasons be published in the Gazette of India, and in the British 
Burma Gazette in English and in such other languages as the Local Govern. 
ment might think fit. 

The Motion was put and agreed to. 

EMIGRATION BILL. 

The Hon'ble MR. ILBERT also moved that the Hon'ble Sir S. C. Bayley 
be added to the Select Committee on the Bill to amend the law relating to the 
Emigration of Natives of India. 

The Motion was put and agreed to. 

The Council adjourned to WednEl\lday, the 25th July, 1883. 

SIMLA; 

The 20th July, 1883. 

D. FITZP ATRIqK, 

Secretary to the Government of India, 

Legislative I>epartment~ 

GoTt. Central Dl&I1ch Plea. Blmla.-No. 8M L. D.-8()..7-8S.-280. 



.A.lJ,traci o/tfte Proceedjl/~ of ike Council 0/ tl~ Go"ern01' General of India, 
assembledfor tke purp()8e of makillg LflIC8 a"d Reglllation8 under tke 

, pro"iBion8 of the .Act oj Parliament 24 ~ 25 Pic., cap. 67. ---
The Council met at Government House, Simla, on, Wednesday the '25th 

July, 18133. 

PRBBENT: . . 
His Excellency theYiceroy and Governor Gl'neral of India, K.G., G.M.S.I .• 

G.M.I.E:, pt:esiding. 
His Excellency the Commander-in-Chief, G.C.B:, C.I.E. 

Major the.Hon'ble E. Baring, R.A., C.8.I., C.I.B. 

Lil'utenant·General the Hon'ble T'-·F. Wilson, C.B., C.I.B. 

The Hon'ble,C. P. Ilbert, C.I.E. 

The Hon'bIe Sir S. C. Bayley, K.C.S.r., C.I.E. 

'1'he !:lon'ble T. C. Hope, C.S.I., C.I.R. 

'.I'he Honille W. W. Hunter, LL.D., C.I.E. 

The Hon'ble J. W. Quinton. 
I'be Hon'ble D. G. Barkley . 

.BOMBAY PORT-DUES mLL~ 

lIajor the Hon'ble E. BARING moved that the Bill to give power to reduce 
port-dues in the Port of Bombay be taken into considei·ation. 

The Motion was put and agreed to. 
Major the Hon'ble E. BARING aiso moved that for tIle enacting clause of 

the Bill the following be substituted, namely:-

" In th~Jntlinn Ports Act, 1875, first schednle, for the fir.t entry in the third culumn 
. in respect of the Port of Bombay, the following sh"ll be substituted, namely :-

• Not exceeding ·£001' annas per ton for each ci.ss of vessels os the Tru.tees ineurpol·.ted 
ullder the Bombay Port 'I'rust Act, 1879, may from time to time direct! II 

He said that the Motion was a purely· formal one. Till! Bill in its Dew form' 
would have the same effect as tIle Bill as it was originally introduced, that is 
'to say, it would allow the Bombay Port Commissioners to levy duty at less than 
t·wo annas rer ton, which they c~uld not do under the existing law. The change 
()ffol'm was suggested by the Solicitor of the Born bay Government and approved 
by that Government. The present proposal was intended to give effect to their 
p~. . 

The Mc.tion, was put and agreed to. 
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Major the, Hon'ble E. BARING also moved that the Dill as amended be 
passed. 

The Motion was put and agreed to. 

BURMA LOCAL SELF·GOVERNMENT DILL. 

The Hcn'ble MR. hURT moved that t~e Bill to amend the law relating 
to iLocaI Self. government in B.ritish Burma be referred to a Select Committel 
'consisting of the Hon'ble Sir Steuart Bayley, the Hon'ble Messr!!, Hope, Quin tOl 

and Barkley, and tile Mover. 

The Motion was put and agreed to. 

The Council adjourned to Wednesday, the 8th August, 1883. 

SIMLA; 1 
The 27th Jul1/,l883. 5 ' 

D. FI'l'ZPAl'RICK, 

Sec/'etary to tlie GOfJernmenl of IIII;lia 

LegiBlatioe J)e.par~ment, 
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jib8/ract 01 the Proceeding8 qf th~ oounCir o.t #l18 GOfJernor General of India; , ' 
assembled 'for the purpose, d.r- m~kwig Laws and Regulations tmder th~, --

- _ pr~TJisions of the .:1.cto/Par.liatnen{2j ~ 25 Vw.! ,cap.'67. ' ' 

, -~ ,-

The Council met at Government, House, i Simla, on Wednesday;- the: 8th 
August,: 1883. 

." P,:B.ESENT:-

_ Hill Excellency the Viceroy and -Governor General of India, K.G., G.Y.s.i., 
" G.M.I:E.; presiding. -, 

His Honour ~he Lieutenant.Govern~r ,of, the Panjab, K.C.S.I.-. C~I.E. 
HiS Excellenoy the CO!llIna~der.in.Chief, G.C.B., C.I.E. 

, Majorthe Hon'bIe Sir::E. :Baring, :B..A., K.C.S.I., C.LE. 
LleUtenant.G;meral the Hon'bIe T. F. Wilson,c.B.; C.Ul. 
The Hon'ble C.P. TIbert, C.I.E.· 
The Hon'ble Sir S. C. :Bayley, K.C.S.I., C.I.E.' 
The Hon'ble T. -C. Hope~ C.S.,I., C~I.E. ' 
The Hon'bIe W. W., Hunter, LL.D., C.i.E. -. .,; 
The Hon'bIe J. W .. Quinton. 
The Hon'bIe D.G. :Barkley. 

, . 

The :e:o~'bl.e lfR: tLBE1I.T presented the Report of the Select Committee 
, ,on the :Bill to provide for the grant of lioenses to Pilots in :British Burma and 

for investigating certain charges against them. '-, -

.: -The Council adjourned to Wednesday, the_22nd. August, 1883; 

SnU.A; 1 
Ue 9th.:1.ugust, 1883.5 

1'-; 

D. lj'ITZPATRICK, 

Secretary to the GOfJernment of India, 

Legislative. 'I)epartment; 
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Merchant Shipping Acts, and Hon'ble Members will remember that our latest 
Merchant Shipping Act, wJllch is modelled on a corresponding English 
Statute, provides for the holding of Oourts of Inquiry to investigate shipping 
c:asualties, and enables those Oourts to try charges preferred against masters, 
mates and engineers in connection with those casualties. The result would be 
that there might be sitting at the same time, at the same place, and in counec
tion with the same casualty, two separate all:! independent OOllrts-one consti
iuled under the Merchant Shipping Act and investigating a charge against the 
master of a ship. and the other constituted under the Pilots Act and investi
gating a charge against the pilot. Furthermore, I could not help thinking that 
there was a good deal of force in the objection taken by two of the Burma pilots, 
namely. that the power given to the Ohief Oommissioner to dismiss, suspend and 
degrade was somewhat arbitrary. . I agree with them in thinking that this 
power should not be exercised without some preliminary judicial investigation. 
Lastly, it seemed to me worth while enquiring whether any special Act was neces-

• sary for British Burma at all. and whether the objects of the Bill might not ap
propriately be met by an amendment of the Merchant Shipping Act and the 
Indian Ports Act. We referred this point to the maritime Local Governments, . 
but were satisfied with the replies we received that whilst special legislation 
is necessary for British Burma. yet the difficulty which this Bill was intended 
to meet is either not likely to arise in other parts of British India. or could be 
mOre suitably dealt with under the provisions of the existing law. 

"This being so, we determined to proceed with the Bill, but to amend it 
in such a way as to remove the objections to which I have referred. The Bill 
in its present form provides for the grant of licenses to pilots, and enables the 
Ohief Oommissioner to make mles regulating the conduct of licensed pilots. 
Breach of these rules is punishable by fine or imprisonment. If a pilot is 
charged with an offence of a simple nature, such as drunkenness or refusing to 
take charge of such a ship, he goes before the ordinary Oourts. and is dealt with in 
the ordin~ry way. If, on the other hand, the Local Government thinks there 
are grounds for charging him with incompetency or misconduct in the discharge 
of his duties as pilot. or with a breach of rules made under the Act, and that 
the charge is of such a nature that it cannot be satisfactorily investigated by an 
ordinary Oourt, provision is made for summoning a special Oourt with duly 
qualified assessors. This Oourt will submit th«;lir report to the Ohief Oommis
monor, but will have no power to punish. With the Ohief Oommissioner will 
J\:St the power to dismiss, suspend or degrade a pilot in the following cases :-

(a) if the pilot is found guilty by a Oriminal Oourt of any offence punish_ 
able under the rules, or of any other offence the commission of 
which, in the opinion of the Ohief Oommissioner, shows him to be 
unfit to dischare'e the duties of a pilot; or 
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" (b) if, on considering a report submitted. by a special Court under the 
Act, or transmitted under section 17 of the Merchant Shipping Act, 
1883, the Chief Commissioner is of OpiniOlL that the pilot is incom
petent or has been guilty of any misconduct in the discharge of 
his duty as pilot or of any breach of a rule under section 5 . 

.. It will be observed that it is' proposed to empower the Chief Commissioner 
to act on the report of an inv~tion into a casualty under the Merchant 
Shipping Act; and I presume that, in cases in which the pilot has been allowed 
a full opportunity of defending himself in the course of such an investigation 
the Chief Commissioner would act on that report and dispense with any 
special enquiry under the Pilots Act. But the Committee have suggested
and I should like to emphasise the suggestion-that, for the pUl'pose of facili
tating this proceeding and preventing the necessity for summoning two Courts, 
it is very desirable to amend the Merchant Shipping Act in such a way as 
to enable a Court of Inquiry held under that Act to formulate and try a charge 
against a pilot in somewhat the same manner as it can formulate and try a 
charge against a master, mate or engineer." • 

The Motion was put and a"ooreed,to. 

The Hon'ble MR. llllERT also moved that the Bill 8S amended be passed. 

The Motion was put and agreed to. 

UNIVERSITIES DEGREES BILL. 

• 

The Hon'ble MR. llllERT also moved: that the Bill to authorize the U niver
sities of Calcutta, Madras and Bombay to grant certain honorary degrees be re
ferred to a Select Committee consisting of the Hon'ble Messrs, Gibbs and 
Reynolds and the Mover. He said :-

" This Bill was introduced by the Hon'ble Mr. Gibbs last February, and 
the oli.ly order p~ upon it was that it should be published in the official 
Gazettes. On looking into the papers, however, it seemed desirable to make 
one or 'h(o minor amendments which could be more conveniently dealt with 
by a Select Committee. But no action will be taken upon the Bill until Mr. 
Gibbs returns " 

The Motion was put and agreed to. 

Ml1LTAN DISTRICT LAWS BILL. 

The Hon'ble MR: llllERT also moved for leave to introduce a Bill to declare 
the law in force in certain lands which have been, or hereafter may be, Ceded 
by the BaMw81pu.r State for occupation by the lndus Valley State Railway. 
He said that, under an existing Act (Act X of 1880), the law in force in the 
Mliltan District was declared to be in force in certain lands which had been 



'" 
before the passl.ng of that Act ceded for the purpose of the Indus Valley State 
Railway and annexed to the MUltlin District. Since the passing of the 
.Act of 1880 certain other lands had been ceded for the same purpose and an
nexed to MUlt8.n ahd it was obvious that the .Act could not apply to them. 
Under these circumstances, it was thought convenient to repeal the Act and 
re-enact it in a more general form, so as to declare the law which was to be 
in force in all lands either already ceded, or h[lreafter to be ceded, for the pur
poses of this Railway, and which had been or might be annexed to Multlin or 
any other district of the Panjab. , 

The Motion was put and agreed to. 

BENGAL TENANCY BILL. 

The Hon'ble SIR STEUART BAYLEY moxed that the Hon'ble Mr. Hunter 
be added to the Select Committee on the Bill to amend and consolidate certain 
enactments relating to the law of Landlord and Tenant within the territories 
t.nder the administration of the Lieutenant-Governor of Bengal. 

The Motion was put and agreed to. 

The Council·adjourned to Wednesday, the 5th September, 1883. 

SIMLA; 1 
The 31st August, 1883.5 

, D. FITZP.ATl1ICK, 

Secretary to the GOfJernment of India, 

LegiBlatifJe Department. 



-.t!b8tract of the Proce~ding8 of the CounciZ of the GOIJernor GeneraZ of India. 
assembled for the purpose of making LaWs and BegulatiOns under the pro· 
flisions of the .t!ct of Parliament 24 ~ 25 ric., cap. 67. 

The Council met at Government House, simJ3, on Wednes~y, the 5th 
September, 1883. 

PRESENT: 

His Excellency the Viceroy and Governor General of India, K.G., G.M.S.I., 
G.M.I.E., presiding. 

His HonoUr the Lieutenant-Governor of the Panjab, K.C.S.I., C.I.E. 
His Excellency the Commander-in-Chief, G.O.B., O.I:E. 
Lieutenant-General the Hon'ble T. F. Wilson, O.B., O.I.E. 
The Hon'ble C. P: llbert, O.I.E. 
The Hon'ble Sir S. C. Bayley, K.O.S.I., O.I.E .. 

. The Hon'ble T. C. Hope, O.8.I., C.I.E . 
. The Hon'ble W. W. Hunter, LL.D., O.I.E. 
The Hon'ble J. W. Quinton. 
The Hon'ble D. G. Barkley. 

Ml1LTAN DISTRICT LAWS BILL . 

. The Hon'ble MR. lLBERT introduced the Bill to declare the laW" in force 
in certain lands which have been or hereafter may be ceded by the BaMwa 1. 
pur State for occupation by the Indus Valley State Railway. -

The Hon'ble MR. lLBERT also moved that the Bill be taken into conSider
ation at the next meeting. 

The Motion was put and agreed to. 

N.·W. P. AN:,D OUDH LOCAL BOARDS BILL. 

The Hon'ble MR. QUINTON presented the Report of the Select Committee 
Oil the Bill to providE! for the constitution of Local Boards in the N orth-Western 
Provinces and Oudh. 

N.-W. P. AND OUDH MUNICIPALITIES BILL. 

Th~ Hon'ble MR. QUINTON also presented the Report of the Select Com. 
JDittee on the Bill to make better provision for _the Organization and Adminis
tration of Municipalities in the North-Western Provinces and Oudh. 
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PAN JAB MUNICIPAL BILL. 

The Hon'ble MR. BARKLEY moved for leave to introduce a Bill to make 
better provision for the Organi1!~tion. and Administration of Municipalities 
in the Panjab. He said ;-

"My Lord, when the Panjab Local Self-government Bill was introduced 
about three months ago, it was explained that thf legislation which might be 
required with regard to municipalities had been reserved for separate 
consideration. 

"Some of the Panjab municipalities may be said to have arrived at the 
age of majority, as they were originally established 21 years ago, and many more 
were formed before the passing of Act XV of 1867, which was the first Act of 
the Legislature passed with special reference to them. A few, such as Delhi and 
Simla, had been formed under the provisions of a General Act, XXVI of 1850, 
relating to improvements in towns; but the majority received no legal recog
nitiQn before the passing of Act XV of 1867. That was a temporary Act, its . 
duration having been originally limited to five years, and afterwards extended 
for one year more by an Act passed in 1872. Its place was taken in 1873 by 
Act IV of 1873, which contains the law now applicable to all municipalities 
in the Panjab. 

" Act IV of 1873 is a short Act consisting of only 23 sections, being less 
than half the number of sections cont(tined in the similar Act passed in the 
same year for the N orth-W estern Provinces and Oudh; and though its provi
sions have been supplemented by rules framed under it by the Local Govern
ment and rules and bye-laws made by committees with the sanction of 
the Local Government, it bas been found to be defective in many particulars in 
regard to which the Municipal Acts in force in other parts of India contain 
express prOVISIOns. These defects were brought to the notice of the Panjab 
Government so long ago as 1876 by 1.fr., Plowden, now the senior Judge of the 
Chief Court, who was then Government Advocate; and, though it was not 
found necessary to ask for legislation at the time, the experience of the last few 
years shews that steps must now be taken ,to remedy them. 

"While it would have been possible to give effect to the proposals for the 
extension of local self-government in mUnicipalities made by the Local Gov
ernment in its Resolution No. 1777, dated 7th September, 1882, by rules under 
the existing Act, the amendment of tbat Act appeared to be a more suitable 

,mode of effecting this purpose. The present Bill bas accordingly been framed, 
lJoth with this object and with a view to remove tbe defects known· to exist in 
the law now in force. It is proposed to repeal Act IV of 1873, so that the 
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whole of the law applicable to municip8J..ities in the Panjab may be included in 
one Act. 

"The provisions of the Bill are fully explailled in the Statement of Objects 
and Reasons, and i do not therefore pnipose to do more than notice some of the 
more important alterations which it will make in the law • 

. "By the rules in force under Act IV of 1873, committees are divided into 
·three classes, but the orders and ~oceedings of committees of the third clas~ are 
subject to the cunfirmation of the Deputy Commissioner before they can take 
effect. The claSsification of municipalities is now provided for by the Bill, 
but only two cI3.sses are retained, it being thought that any -muniCipalities, 
.the committees of which cannot with advantage be placed in a position of . 
greater independence than that of the third class committees at present, 
had better be abolished, while those which are fit for higher powers can be 
transferred to the second class. 

"Exceptin a few ofthe more important municipalities, in which a porti~ 
of the members have hitherto been elected, all the members of municipal com
mittees have hitherto been nominated. It is now proposed to give the com
mittees a more representative character, and.. for this purpose to have recourse 
to election where this can properly be done. There are cases, especially on the 
frontier, in which no form of election would be suitable, and the section relat
ing to the constitution of committees therefore provides either for election· or 
for appointment in the same way as in the Local Self-government Bill, defining, 
as far as possible, the circumstances under which the system of election, when 
once introduced, may be departed from. It also raises the proportion of. members 
other than salaried officers of Government from two,fifths to two:thirds of the 
cominittee, unless when such officers are ·elected as members. 

" Though, under the existing Act committees might be empowered to elect 
their chairman, the rules under the Act make the Deputy Commissioner chair
man of all municipal committees in his district, and it is only in a few recent 
instances that any committees have been empowerea to elect. Under the Bill, 
the chairman will be elected, subject to the approval. of the Local Government, 
except where that Government may by notification otherwise direct, but the 
committee, instead of electing, may apply to the Local Government, to appoint 
a chairman from among 1ts members. In some cases it is believed that commit
tees will prefer this course to having to make the choice of one of their mem
bers as chairman themselves. 

" A section has been introduced, en_abling the chairman, or in his absence 
the vice-chairman, in cases of emergency, to exercise all powers of the 
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committee which the Act does not require to be exercised by the committee 
at a meeting. 

" When a paid secretary i~ appointed, his appointment, removal and salaxy 
are made subject to the sanction of the Commissioner of the division. The office 
is one for which it is highly important to secure the appointment of a compet. 
ent, man, and such a man might not care to accept office under a committee 
without some guarantee against arbitrary di~missal. Other servants may be 
empioyed by the committee, the Deputy Commissioner being given such 
powers of control as are necessary to prevent improper appointments or the 
employment of too large or too expensive an establishment, subject to appeal 
to the Commissioner. It was at the suggestion of one of the most important 
municipal committees in the province-that of Delhi-that this check was made 
applicable to all committees, and not, as originally intended, to second class 
committees only. 

"The subject of taxation is much more fully dealt with in Chapter III than 
m the corresponding sections (7 to 9) of the existing Act. Those sections con· 
tained no description of the taxes which might be imposed. This has now been 
'supplied, and other taxes than thosEl mentioned cannot be imposed without 
'the previous sanction of the Governor General in Council. In the case 
of taxes on immoveable property, a maximum rate has been fixed. The 
rate of 7l per cent. on annual value, with the additional rate of 2t per 
cent. which may be imposed for special objects, may appear high, but 
this was necessary to cover the rate of 10 per cent. on annual value now sanc
tioned in Simla. Similarly, the, rate of three rupees per running foot of frontage 
'whlch may be imposed as an alternative. to the tax on annual value is the 
'present rate in the main hazar of Simla. It may be regarded as certain that 
rates so high as these will only be sanctioned in very exceptional cases like 
that of Simla. -

" Some of the taxes enumerated are not now levied in any municipality in 
the province, but have been included, as it may in some cases be necessary to 
provide a substitute for the octroi tax, which is the chief source of in~me 
'of almost all Panjlib municipalities, but which cannot be continued where it is 
'not possible to prevent it from operating as a tax ,upon through trade. In the 
case of tolls, which ru:e not allowed by existing rules, it is provided that they 
may be imposed only where no octroi is levied. 

" Instead of section 8 of the present Act, which prohibits the collection 
of any tax until the assessment has been confirmed as prescribed by rules made 
by the Local Govemment--a provision which is clearly inapplicable to indirect 

'taxation like the octroi tax-express rules have been laid down for the assess
ment, confirmation and collection,of taxes on immoveable property, and for 
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the collection of the octroi tax, and the Local Government has been empow .. 
'ered to make rules lor the assessment ana collection of other U!-xes. Appeals 
agaillst taxes or assessments have also been provided for. 

ce Under the existmg Act, municipal taxes may be recovered as arrears of 
land-revenue. For this a power to recover arrears by distress and sale under 
the orders of a Magistrate is substituted, and provision is also made for seizing 
articles on which any octroi tallt or toll is chargeable in default of payment of 
the charge. • 

.. Chapter IV, which relates to the powers and duties of committees, is also 
$n mlich more detail than the corresponding sections 11 t9 17 of the existing 
Act • 

.. While the cost of the municipal police is made, as before, a first charge on 
the municipal fund, provision is made for the Local Government relieving the 
committee of sllch charges on its agreeing to undertake services within the ' 
municipality, the cost of which has hitherto been borne by Government, and 
does not exceed tb.e cost of the establishment ordinarily employed on police 
duty within the municipality. When the'municipal police consists of a body 
of watchmen, it is proposed to place that body under the orders of the District 
Superintendent of Police, and provision is made for putting its members on a 
footing similar to that of members of the general police force, so far as is 
consistent with their not being enrolled in that force and subjected to general 
service nor brought under th~ same rules as to pay and pension. 

"Section 67 enables committees, with the previous sanction of the Local 
Government, to make rules for the prohibition, prevention or punishment of acts 
or omissions of a similar character to those punishable as public nuisances 
under the Indian Penal Code, and of offences against public decency. Its form 
resembles that adopted in the committee on the Nox:toh-Western Provinces Bill 
for the similar section in that Bill. Sections 68 to .70 give powers for the pro. 
hibition of nuisances, and enable the Local Govemment to confer powers to 
issue conditional orders for the removal of nuisances which committees in the 
Panjab have not hitherto possessed. These are taken, with some modification. 
froIlPthe Municipa14cts in force in the No/:th-Western Provinces and in 
J3ritish Burma. 

F'Ia addition to tl.le general powers given to co~ttees to make rules, 
subject to the sanction of Government, binding on the public, for purposes 

, which are stated more at length in the Bill than in the Act now in force, 
"ection 72 gives a special power to committees in hill stations to make rules 
tor the regulation of trafllc, and for the prevention of acts lik/:lly to cause 
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·serious injury, unless proper precautions are taken, being done without the 
permission of the committee. Examples of such acts are quarrying or <making 
excavations and cutting down forest trees on private grounds. 'I'he general law 
.is, of course, sufficient to prevent such acts being done on public property with· 
out proper authority, 

" Sections 7:1. to 85 give certain powers of interference with objectionable 
tradaq and with private property, which it has peen thought better to include 
in the'Btll than to leave to depend upon the authority of bye-laws, as has 
hitherto been the case. In this respect the Bill follows the precedent of the 
:Municipal Acts of the local Legislatures of Madras, Bombay and Bengal, 
though it does not go so far as those Acts do in defining the acts and omissions < 
which should be prohibited within municipal limits. 

,e Section 89 enables the Local Government to give a power which' it is 
thought may be found convenient in places like Simla, of accepting a small 
composition for petty nuisances out of Court instead of prosecuting, when tM 
offender consents to pay such composition. 

"The sections relating to control in Chapter V are similar to those in the 
Local Self-government Bill, and take the place of the wide power the Local 
Government possesses, under the existing law, to suspend or limit all or anl 
of the powers of any ~ommittee, and to cancel any of their proceedings or 
rules. Some of the gentlemen consulted have thought that the powers given 
to local officers are too great, and have proposed that, in the case of first 
class committees at least, these powers should-be exercised only by the Local 
Government, but the cases in which interference would be most necessa,ry 
would generally be of such a nature as to call for prompter action than would 
be possible if nothing could be done until the facts had been reported to the 
Local Government, and time had been allowed for such enquiry as would satisfy 
Government that interference was called for. 

"Section 94, which requires the orders of the Deputy Commissioner and 
Commissioner under the preceding sections to be forthwith reported to Govern· 
~ent with a statement of the reasons for making them, and with any explanation. 
which the committee may wish to offer,' affords a check which should prevent 
any capricious or uunecessary interference; and the experience,which the more 
important municipal committees have already gained, should preserve them 
from falling into errors which would render interference necessary. But a. 
sufficient power of control must be -reserved to protect the public interests 
_ against the effects of negligenCe or ill-judged action on the part of committees, 
even though the cases may rarely occur in which any interference with the 
functions of thc committee will he necessary. 1t is only subject to this condi. 



P ANJ.i.iJ MUNIOIP ALITIES. 531 

tion that committ6f'S can be given greater freedo~ of action. tha~ they have 
hitherto had, but experienced committees, well infQrmed as to the wants 6f the 
public, and willing to exert themselves to supp\y them, so far as . the means at 
their disposal allow, have no cause to fear that they will be exposed to any un· 
due interference . 

.. The power to make rules to supplement the provisions of the Act given to 
the Local GovernIilent by sectJ.on 97 and the provisions of the concluding 
chapters (If the Bill call for no remark." 

The .M otion was put and agreed to, 

The Hon'ble lfR. BARKLEY also introduced the Bill. 

Th-e Hon'ble MR. BARKLEY also moved that the Bill and Statement of 
Objects and Reasons be published in. the Gazette of India, and in the. PanjdlJ 
GO!Jerllment Gazette in English and in such other languages as the Local 
Government might think fit. -

The Motion was put and, agr.eed to. 

The Council adjourned to Wednesday, the 12th September, 1883. 

SIMLA; ~ 

The 7th .September, lS83. 5 

D. FITZPATRICK, 

Secretarv to the Government of India, 

Legislative J)epartment. 

Qovt. Central Branch Preas, Sbnla.-No. 5S6 L. D.-12..f.S3.-308. 

. , 



, Ab.tract' ~ithe Proceedings of the Oouncil oj the G()IJernor General oJ IndllJ, 
assembled Jor the purp08e oj making Law8 and JlegulationB under' the 
pror1i8iom of the Act oj Parliament 24 ~ 25 ric:, :'cap. 67. 

The Couneil met at GovernmentHouse,SimIa., on Wednesday, the 12th 
- Soptember,1883. ' 

PRESENT:' 

His Excellency the Viceroy and Governor General of India, E.G .. G.:~[.S.J. 
, G.M.l.E., preBiding. 

His Honour the. Lieutenant-Governor of the Panjab, K.c.s.r., C.r.E. 
His Ex:cellen~ the Commander-in-Chief, G.C.B., C.r.E. 
Lieutenant.-General the Hon'ble T, F.Wilson, C.B., C.r.E. 
The :limtble C. P. Ilbert', C.r.E. 
The Hob'ble Sir S. C., Bayley, K.c.s.r., C.tE. 
The Ho~'ble T. b. :gope, c.s.r., c.r.E. 
The Hon'ble W. W. Hunter;LL.D., C.r.E. 
The Ho~'ble,J:-W. QuintOn. " 
The Hon'bIe D. G.;Barkley. 

MlJLTAN DISTRICT LAWS BILL. 

~he Hon'bl!) MR, ILBERT'moved that the Bill to declare the law jp. torce, 
in certain landS which have been or 1iereafter may be ceded by the BaMwalpur 
State for occupation by the Indus Valley State Railway be takea into consi-
deration.. / 

, The Motion was p';;,tand agreeil to. 

~e Hott'ble M~., l}-;B,ill.T a~o moved ~hat the BiU be ,passed. 

The Motion was piit and agreed to. ,~ \ 
, .,~. :~i :'1 ":. ... ~. ~ ."~ 

NORTH-WESTERN: PROVINCES AND,OUDH LOCAL BOARDS BILL. 

The Hon'ble Mil.: QuDrTON moyed, tha( the Report of the Select q(>mmit
tee on the Bill to provide for theoonstitution of Local Boards in: th.eNorth.~. 

. ,,' f.' r ~'.- - • . . .• , ~, ":' 1 . e • - _ ' • '. ,. ~,... ,', 

Western Provinces an~ {)udh J?e taken ~to (lo~ideratiQri., He said:.,- . ~ " 
• ,.,,;.~~ '-'''':;'',:CL ..... ":II!-{ ·;~~.~f.;.f:._ .t·;,'";..··;.:..',f·-· 

• , .. My' LollB,'m md1rlng for, lea.ve t6'h1t):oducethisBill hi. :MaY,~ .. I ~xl 
plained'to the'C:ftllncil thilldt;. e~bodled .the vie~, QfthfiiLoCa.l ,Gove~ent ~ ~ 
to the degree'tq which _tlia~,rin.Cip1es of !Q~ self-goverIiment ~~dy ,rec<ig. 
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nised in the North-Western Provinces and Oudh should be extended, as to the 
mode in which the existing mach~nery of district committees should be utilized 
for that purpose, and as to the steps considered necessary to supplement that 
machinery in order to carry out·the object in view. , I showed that the proposals 
of Sir Alfred Lyall were' the,result of careful deliberation and of consultation 
with all persons likely to be !tble to give an opinion of value on the subject, 
and that those proposals had received the assent of the Government of India in 
the Executive Department . 

.. The Bill, after its introduction, was published in the usual way for the 
information of the public, and was referred back to the Local Government for 
further opinion on its' details. Divisional and district officers of the united 
provinces were again consulted, a committee was again assembled at Naini 
'Tal, presided over by the senior member of the Board of Revenue, and having 
as its members one Commissioner from the North-Western Provinces, one from 
Oudh, three officers of the Secretariat, of whom two had not long ago been in 
charge of districts, and ,four Native gentlemen, including a member of this 
COuncil, the Hon'ble Raja Siva Prasad. 

"The opinions of the Local Government and of the officers consulted by it, 
the report of the Naini Tal Committee, and the criticisms of the English and 
Vernacular newspapers which discussed the measure, have been carefully 
weighed by the Select Committee; alterations, which it is hoped are amend
ments, have been made in the Bill in accordance with many of the suggestions 
emanating from these different sources; and I have to ask the Council to 
}lass it into la"Y to-day, after taking our report into consideration. 

"I do not propose to detain the Council by discussing, or even enumera
ting, all the alterations which we have made. They will be found set forth 
at length in our report, but I shall confine myself to explaining ,a few of the 
more important changes. 

"The Bill as introduced made no reference to towns in the united provin
ces in which Act ~X of 1856 is in force. ,As the Council is doubtless aware, that 
Act provides for the Il:ppointment and maintenance of 'police chaukldars in towns 
other than agricultural villages.. In the North-Western Provinces and Oudh, 
where small towns are numerous, many have been brought l1Ilder the Act, being 
too small as yet to constitute municipalities. The cost of watchmen, arid in 
some places of sweepers for conservancy purposes, is raised by an assessment on 
persons or property within a limited maximum. The assessment is made by a 
panch4yat, mid hi. no cases does it. exceed double the charge for watchmen j in 
many it falls sbort of that amount. The surplus, when, there is any, is spent 
in petty improvements in the town-generally in making or I.'epairing roads or 
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lIu.rfa.ce-dr.).in:s-by the Magistrate, who is directed to consult the wishes of the 
rate-payers. Sir Alfred Lyall considers that these ·embryo municipalities should 
be left as they are for the present outside·tih~ jurisiliction of district boardS, 
a discretional authority being givetJ. to the Local Government tct trea.t excep
tionally any 'case that may seem to call' for sucIl treatment. 

"Section 3 of the Bill ~s amended accordingly excludes from sub-districts 
formed under that section, unle,\s the Local Government .otherwise directs, the 
portions of the district in w mch Act XX of 1856 is in force. 

"We have made a change in the mode of appointing nominated members 
9f district boards in those districts where the cen.tral board will consist only 
of delegates from the local boards. .Instead of leaving such members to be cho
sen by the local boards, which we considered might give rise to complications 
!lD.d difficulty in maintaining the prescribed proportion of nominated and elect
ed members .em the district board, we have, in section 6, given to' the Local Gov
ernment the power.of appointing the proper n1lIllber of nominated members to 
the district boards from among the nominated members of the local boards. • 

.. On the mode of appointing chairmen of local aIld district boards, a consti
tutional question of great importa.nce, I dwelt at some length on the occa.sion 
to which I have before alluded, and need only now say that no change has been 
made on this point, and that section'14 has been very careflllly drawn, so as 
to give effect to the proposals of Sir Alfred Lyall. 

i'The Bill as introduced limited the term of office . of chairmen of local 
boards to one year, in accordanee with the suggestion of the Local Government. 
It was believed that this would give boards the opportunity within a reasonable 
time of ridding themselv.es (!If chairmen who tllrned out to be inefficient, but 
the Lieutenant-Governor and many of the officers consulted, on reconsideratiol! 
of the question, have urged that the term is too short; and the Select Committee 
agrees with His Honour that annual elections of chairmen might keep agitation 
oonstantl.Y alive, .migbt deter competent men from accepting office, and might 
tend to prevent the acquisition of tbat knowledge of the rules and 'of business 
which it is essential that a chairman should possess. The preponderance of . 
argument turned the scale in favour of the later opinion, and sections 13 and16 
accordingly provide that the term of office of an elected chairman.shall coincide 
With that of his term of office as a member of the board. 

"For chairmen who are not eleClted the term of office will be fixed by the 
L0091 Government, but is in no case to exceed three years, the term of offi~e for 
members. ,District boards will thus be able at :reasonable intervals to review 
their determination not to elect their own chairmen.. 
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IC Questions may arise occasionally in wqich residents. Qf militacr oantol1-
ments and district committees' are jointly interested, andon which. it is weU 
that each party should have an opportunity of hearing the views of the other 
and stating its own. With th~ object, section· 27 enables district boards to 
form a joint committee with the ''Canto,nment authorities whoever they may 
be. ''Ve have not specified cantonment committees, of which no mention is to 
be found in Act III of 1880, the latest enactment which amends the law relating 
to cantonments; but it will rest with the military authorities to determine in what 
form ihe J,"esidents of cantonments shall be represented in the joint committees. 

cc Some of the local officers consulted took strong exception to the clause 
or section 24 which enabled district boards to establish and maintain relief
works in times of scarcity or famine, urging in effect that undivided respon
sibility was essential to the successful conduct of a famine-campaign, and that 
this could not be expected from district boards.' They appear to have over
looked, or to have thought insufficient, the qualification in the first sentence 
of section 24., which applies to all that follows, 'subject to such exceptions and' 
conditions as the Local Government may fram time to time make and impose.' 
There is no doubt of the general truth of the proposition on which the objec
tion is based, where a widespread and severe famine has to be dealt with. 
but periods of scarcity frequently occur whioh do not require the universal appli
cation of official agency; and during such periods, or even occasionally in more 
serious fa~ines, the services of the boards may often be utilised with advan
tage in administering relief-works of a subsidiary character. To meet such cases, 
the provision was inserted. It was intended by it not to empower the Local 
Government to divest itself of the responsibility for famine-administration, but t() 
enlarge the armoury of weapons at,the disposal of the Government for employ
ment against the common enemy. The clause has been re-drafted so as to 
:make this clear . 

.. In the Statement of ObjecWland Reasons, and in my speech when I asked 
leave to introduce this Bill, it was explained that the measure proposed to 
extend the financial independence of local bodies; and this object was secured 
by the provision which vested boards with the district fund. A suggestion of 
the Naini Tal Committee, supported by the Lieutenant-Governor, that 'unex
pended balances of yearly income should be credited to the boards subject to such 
conditions as the Lieutenant-Governor might impose,' was carefully consider
ed by the Select Committee, which felt compelled, for the reasons given in the Re
port, to reject it. Such ,a condition appeared to the Select Committee to be fatal to 
that financial independence which it .is the object of the Bill to confer on every 
district board. Sections 13 of Act III of 1878 and section 12 of IV of 1878, 
which left unexpended balances of the allotments at the disposal of 'the 
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Lieutenant-Governor and Chief Commissioner, have been accordingl1 ~epealed 
.and not ~enacted. " 

"J 
.. The sections respecting the appointment of officers and serv8Jlts bave been 

recast. As regards the appointment of the, secretary, no substantial change hag 
been made; but we have rendered subject toi.-rules made by the Lieutenant~ 
,Governor appointments to offi()es requiring professional skill. The supply of 
~didates for professional emplofments is limited, and the boards to be corl
.stituted under thi.q Bill will not, at least for. somE( time to come, be well adapted 
to judge without guidance of professional qualifications and scientific acquire .. 
plents, whereas the selection of competent professional servants is of the ut
most importance to the success of their administration • 

.. Two sections (36 and 37) have been added r~pecting the grants by boarrui 
to their servants of gratuities, pensions and lea.ve-allowances. Here also it waS 
felt that boards should be enabled to resist the pressure to which they will n~ 
doubt be largely subjected; an4 that the law Ilhould strengthen their hands hi 
refusing to burden the rate-payers with extravagant chargeS. ... 

"We have empowered the Local Government (clause (8l, section 47) to 
pmke rules for the guidance of the boards in conducting litigation, but hav~ 
struck out alto"gether the section of ,the Bill as introduced which conferred upon 
ilistrict boards and their officers arid servants the privileges which the Secretary: 
of State for India or a public officer has under Chapter XXVII of the Code o~ 
Civil Procedure. As stated in. the Report, the tendency of recent legislation in 

, England has been to remove special protection in the case of legal proceedings 
against public bodies, and, except that boards might possibly be placed at a dis~ 
advantage in the conduct of their. legal business by the delay necessitated by the 
reference to Goyernment under the rules, there appeared no good reason for con~ 
tinuing such'protection to the boards for which we are now legislating. Such 
delay would, we think, be al ~ays accepted by; .the Courts as a good and suffieien~ 

. reason for granting a postponement under the ordinary provisions of thE!, 
Code. 

"It also appeared to us that a provision for special notice of an intention 
to institute a suit against a board was uncalled for. Cases will rarely, if ever. 
occur in which petsons thinking themselves aggrieved will not apply for redress 
to the boards before bringing them into a Court of law; ond plaintiffs who 
fail to make such an application would doubtless be made, or, probably my 
hOll'ble friend of .the Chief Court will agree with me, ought to be made, to pay 
f~r their laches by'being mulcted in the costa of the suit. ' 

, .. I also propose to ask the Council. to paSs all amendment to seotion 40 
of the Bill •. Section 47 gives the Local Government the very necessary power of 
~g ,rules as to the manUer in which the accounts of the Boards shall be 

2 



538 N.-W. PROTTINOES AN]) OU])H LOOAL BOARDS; 

audited; but section 40, which specifies and limits the charges and expenses 
to which the funds of the board' can be legally applied, makes no provision fot 
payment of the expense of auditItig those accounts, so that the Local Govern
ment has the power of making rules for the performance ofa dy.ty the cost 
of which the board is under no obligation to pay. 

" Section 47, clause (12), enables the Local Government to make rules as to 
the language of the board. This power was originally given to the district. board, 
but' on further consideration "lYe adopted the view or the Lieutenant-Governor 
that, if this matter were left to the decision of the members, much controversy 
might be the result, and in some districts business might be seriously and use
lessly retarded. My hon'ble friend the President of tiJ.e Education Commission 
will, I am sure, bear me out in saying that the use of Hindi or Urdu as an 
official language has in many places become a burning question, and that op
posite sides are frequently taken by Hindus and Muhammaditns more from 
a desire to secure a badge of rac~-ascendancy than from considerations of the 
public convenience . 

.. The Bill, my Lord, will thus confer on the people of the North-Western 
Provinces and Oudh a substantial, though not an unsafe, measure of local 
self-government: it is a move, and a decided, but not a rapid move, in that 
direction. For a somewhat centralized system of administration of local funds, 
it establishes local bodies appointed mainly by such a form of election as is 
considered by those -best acquainted with the provinces most suitable to their 
present condition, presided over by chairmen of their own choice, charged with 
the performance of definite duties, vested with the control of their own funds, . 
and possessed of the local knowledge and local interest which it is the tendency 
of centralised departments in their zeal for improvement sometimes arbitrarily 
to override. It is not to be expected that large results will at once be apparent 
from the passing of the Act, or that a population composed chiefly of peasants 
and petty landholdel'l'l, engaged .in; a hard struggle for existence, of whom not 
quite 6 per centum have acquired the arts of reading and writing, will sutldenly 
manifest a great amount of public spirit, will display an unselfish interest in 
commercial affairs and develop a conspicuous genius for administration; but we 
may reasonably hope that in these respects a promising start will be made, and 
a steady rate of progress gradually attained, under the guidance of a body of 
divisional and district officers second" to none in India in sympathy with, and 
knowledge of, the agricultural classes, controlled by a Lieutenant-Governor who 
has so thoroughly famili!lrised himself with the ideas and principles underly
ing the structure of Indian society." 

TilE Hon'ble MR. HUNTER said :-" My Lord, after the exhaustive 
statement made by my Hon'ble friend in charge of the Bill, it is not needful 
that I should enter into further details connected with "this measure. But a 
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question arose m the Select ComI11ittee with regard to which it is expedient 
that, by your Excellency'S permission, I should ask my Hon'ble friend for IL 
fuller explanation 4t Council. The Bill pro-rides, among other things, for the 
Local Government making over' the control. and. administration' of schools to 
the Local Boards. No definition is given of the class of schools thus to be trans
-£erred, but they are placed in a list ending with the words' and other publio 
instltutions.' It may therefore be inferred that the schools to be placed under 
Local Boards are of the natur'e of State schools. But perhaps the Hon'ble 
Member in charge of the Bill will, at the close of this debate, make it clear that 
the schools to be handed over' to the contol and administration' of the Local 
Boards, at the discretion of the Local Government, are not intended to include 
aided schools,. or schools managed by European or Native associations or by 
similar bodies. It would be particularly unfortunate at the present juncture, 
if an unfounded surmise should get abroad that Government intends to 
interfere in any way with private enterprise in education. From what passed 
in the Select Committee, i am aware that there is no such intention; and 
I have a perfect confidence.that the Local Government will prevent any injds
, tice by the rules to be framed under this Act. I also agree that it is inexpedi. 
ent to attempt a definition of the schools now to be tranferred to Local Boards, 
as the whole question of popular education and of educational legislation is 
shortly to come before your Excellency's Government. Nor do I ask for any 
pledge in regard to schools which. ,the Boards may themselves establish. But 
it seems desirable that it should be made clear to managers of schools, and 
to European or Native associations engaged in school work) that the 
present Bill will not infringe on their private rights. I shall, therefore, with 
your Excellency's permission, ask my Hon'ble friend for an assuran~ 
that nothing .m this Bill is. intended to interfere· with the powers 
ILt present exercised by individUILI managers, or' by public associations, over 
aided or other non·Government schools} or to transfer their management 
to 'the control and ad,ministration' of. the LOcal Boards. . 

" Two objections of a more general character have been brought against 
the control and administration of those Boards. On the one hand, it has been. 
urged that the powers ent~usted to the Boards go too far in the direction of 
local self· government ; on the other hand, it is complained that they do' not 
go far enough. As an independent member, of the Council, not pledged by 
responsibilities to your Lordship'S Executive Government, I desire to state 
m-y owft opinion in regard to these two categories of. complaint. The first class 
of critics seem to suppose t~at this and ~imilar measures now before the 
Council, have been modelled upon institutfons, and are built up on theories, 
foreign ·to India. But if there was ever a series of measUres free from the 
charge of doctrinaire legislation, it is the series to which the present Bill he. 
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longs. Every one of that series has been based upon existing institutions, and 
. in each one of them the development of those institutions is strictly carried 
ont on lines laid· down by th!t D_istrict 0 fficers and the Local Government. 
The :Bill for the Central Provinces starts from the village-school committees, 
characteristic of that part of India, and links them through Local :Boards with 
the District Councils. In :Burma, such rural mechanism is comp~ratively wanting, 
and the :Burmese :Bill now before the Council, practically confines its scope to 
mu~cipalities or townships and the areas atttiched. In the Panjlib, different 
_tracts vary widely in their circumstances. The Panjlib Bill refrains. there
fore, from any attempt to bring that Province under uniform provisions, and 
it allows the largest liberty to the Local Government in regard to the rules by 
:which the system will be worked in each district. The North-Western Provinces 
form a more homogenous territory. :But, while the provisions of the present 
.JJill are consequently made applicable to them as a whole. these provisions are 
based upon local experience and local advice collected from the separate Dis
tricts. It embodies the views arlived at by the North-Western Government 
)l]!on the recommendations of a Committee of its own District Officers. It has 
.been carried through this Council by a gentleman of exceptional experience in 
the management of North-Western Districts. At each stage of the :Bill, the 
:Opinion of the Lieutenant-Gove~or of the North-Western Provinces has been 
sought; and to that opinion more than one member of the Select Committee 
has, on particular clauses, yielded his own. Whatever may be the defects or 
the merits of this :Bill, they are not the merits or defects of doctrinaire legisla
tion. 

"The :Bill accepts the existing system of District :Boarels in the North. 
Western Provinces, and provides them with Local :Boards as agents acting 
under them. ':Bl1t, in thus giving hanels to the District :Board with which to 
do its work, we are told that the Bill has deprived the District :Board of its 
head. -The meaning of this is, that the Chairman of the District Board win no 
longer be necessarily Il.n official appointed by Government, but may, under 
certain conditions, be elected by the. :Board itself. Those conditions. however, 
afford ample security against evil resul ts from so moderate a change. In the first 
place, a District :Board must, at a meeting of not less than three-fourths of its 
whole members, determine whether the Chairman shall be elected by the :Board, 
or be appointed by the Looal Government. The condition requiring an attendance 
of three-fourths of the whole members, although an effective safeguard against 
hasty, or partial elections, seemed, to me at any rate, to be unduly sbingent. 
:But, after the careful consideration given to this question by the Local Govern
ment, and as local experience shows that this safeguard can be practically 
carried out in the North-Western Districts, I think that no true friend of self
government should withhold his assent from a condition which those best 

- . 
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acquainted with the North-West b~lieve . to. ~fl ).'equisite for the successful 
working of self· government in those Provinc~ • The second safeguard consists 
in the circumstance that, when a Chairman has been elected, the approval of 
the person so selected rests with the Local Government; and, in the event of 
an unsuitable election, the Local Governm'3nt. ,lihall appoint as Chair.n;mn such 
person as it thinks fit. The third safeguard resides in the right reserved to Gov~ 
ernmeilt of nomina1iing a portion qf the members of the Local Board, not excee~ 
ing one-fourth of the whole. The fourth safeguard is to pe found in tl1e provi~ 
sion that every resolution passed by a District Board shall, within ten days, be 
forwarded to the Magistrate of the District. A fifth safeguard rests in the effi~, 
dent bllt well.guarded powers of inspection, suspension and control ;vested in 
the Commissioner of the Division, and eventually in the Local Government. 
I do not think that anyone can carefully read this Bill without the 
conviction that its provisions represent the best results of local experience, and 
that they take ample security: against any dangers which might arise from the 
increased respoIll!ibilities now assigned to the ;District Boards. 

"Those responsibilities are of a very real character. The list of duties 
made over to the District Boards include much of the daily work of rural 
admil).istration. The evils of the undivided responsibility borne by Indian 
officials, have long been recognised, and have received fresh illustration in the 
most able ofpopula.r accounts of India. by Mr. J. S. Cotton, which has just 
reached this country. But,' in regard to the duties and powers of District 
Boards, this Bill has been based on the past experience of District officers in the 
North.West, not upon theories or first principles. The' cOnStructio~ and 
maintenance of public roads, wells, waterworks and certain local buildings; 
the management and inspection of schools, ho~pitals, markets, cattle-pounds, 
staging.houses and public ferries; the regula~ipn .of encamping grounds .for 
travellers; the licensing of stage-carriages; the conduct of local works likely to 
promote the public health, comfort or conve.~ehce; and the relief of the people 
in time of scarcity or famine, are among the duties entrusted by the Bill to the' 
District Boards, under rules and conditions to be laid down by the Local .Gov
ernment. Some of these duties have already been conducted by District 
Boards; but hereafter the District Boards will have an inducement to efficiency 
and economy which they did not possess before. For, any. balance unexpended 
at the end of the year from the sums allotted to ~hem by the Looal Government, 
will no longer be swept back into the Provincial Treasury. Such balances 
will form a fund to enable the District Board still more efficiently to carry out 
its duties; and the more economically it p~rfo.t,ms its work each year, the better 
will be its financial position at the beginning.~f the next. 

"With the responsibility for many branches of the r.ural administration,' 
will come, I believe, an increased appreciation of the difficulty of the task. The 

3 
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British Government has; during the past twenty years, accepted responsibilities 
for the continuous welfare of i~s- subjects which no previous Government of 
'India admitted. The State now interposQS its efforts between the calamities of 
nature and the people. -When it fails in its almost insuperable task, the people 
are apt to blame, not the calamities of nature, but the efforts of the State. 
Noone has so clearly described the result of this condition of things as the 
present Lieutenant-Governor of the N ort~,-Western Pl'Qvinces. ' Cholera, 
fanrines and great sea-inundations,' writes' Sir Alfred Lyall in one of his 
brilliant essays, i when they are not made the text of· invectives against the 
British Government, do at least, in some confused way, bring upon it great 
discredit, not apparently from the idea that the gods are angry with the Gov
ernment, but upon the dim feeling that the Government has undertaken the 
gods' business and is breaking down.' The best remedy for such a state of 
things is to make the people themselves share the difficulty of the task; and I 
believe that the Bill to be passed to-day for the territories over which Sit 
.Alfred Lyall presides, is the most important legislative step yet taken in that 
direction. 

"We have lately heard much of the great influence exercised by the small 
but highly educated Native communities in the towns. It is complained that 
that influence is altogether disproportionate to the number of the persons who 
'wield it, or to the pecuniary stake which they have in the country. Without 
pronouncing as to the justice of this view, I think that the present measure 
'affords a new and valuable guarantee against the evil complained of. For this 
Bill creates effective mouthpieces for public opinion outside the great towns, such 
as the rUral population never possessed before. Public opinion exists in the 
,Village as it does in the town; but under previous Indian Governments the 
village was separated by wide untraversed tracts from the ruler. This separ
ation has stamped itself in the language of the people. The terms for the 
'village and its interriallife are almost everywhere taken from the vernacular 
Indian speech; but beyond the village stretched the Persian zild or District, 
and beyond the zild the Persian Bubak or Province, whose capital formed the 
residence of the remote Government or Persian sarkdr. My Hon'ble friend 
in charge of the Bill, has mentioned that the language t6 be used by the Local 
Boards is a burning question at the, present day; that is to say, whether the 
language is to be the native Hindi of India, or the naturalised Urdu derived 
from its former foreign rulers. He has dealt, I think, very wisely with that ques
tion. But the Bill which he has to-day conducted to a successful issue, goes to 
'the root of the evil which bequelitued to us this and similar, difficulties in the 

, rural administration. Indian history discloses scarcely anything of the nature 
of 'a political iustitution between the village and the Central Government; 
and after the downfall'of eachlsuccessive. dynasty the village alone survivcs, 
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raising its head above the waste of anarchy likC;l the Lower Bengnl hamlets i1'l. 
time of flood. This absence of cohesive i~~~titutions has always beel). a 
source of political weakness in In~ia. The l'resent Bill and the series of 
measUlllS to which it ~elongs takes the village, the .indestructible unit of th~ 
Indian social system" and links it to the Central Government. My Hon'ble 
friend has truly said that the progress of local self-government must at first 
be slow. But the progress, such as it is, will be steadily in the right direction 

, " '" 

'The peasant landholders. and the village heads will be represented on the J,ocal 
Board. The Local Boards will, either directly or by election, constitute the 
District Board;, and the District Boards will be iJ;l. immediate communication 
with the responsible representatives of the Government. The old indest~c
tible element of organization in India, the village, will no longer stand out as a 
solitary unit, but will be incorporated into a well-kJ;l.it system of rural adniin
istration. 

"I think the local Government of the North-Western Provinces, as well as 
the Hon'ble Member in charge of the Bill, is to be congratulated on the passing 
of ,this measure. I believe it to be an honest effort to ca~ry out the policy'of 
local self-government laid down in your Excellency's Resolutions, and to 
carry, out that policy with due safeguards against, the risks. which must attend 
aU administrative changes in India.'" 

His Honour the LIEUTENANT-GOVERNOR, said :_CC My Lord, I was not aware 
that any difficulty had arisen in connection with those provisions of section 24 
of the Bill which refer to the control and management of schools made over to 
local bodies. No mention of any such difficulty has been made in the report of 
the Select Committee, and therefore I have llot come prepared to discuss the 
principle at any length. Nor do I clearly understand what is the particu
lar difficulty in respect to aided schools to which my hon'ble colleague 
Mr. Hunter has referred. Perhaps when t~e Hon'ble Member in chaTge of 
the Bill comes, to answer the appeal which has been made to him, some 
further light may ,be thrown upon the subject. But if it is asked that ,a 
pledge be give!l that the clause in the Bill shall .apply only to Government 
schools and 'in no respect to aided schools,-that is to say, that grants-in-aid are, 
to be given only from provincial finances ,and not from local funds, that all 
examinations in aided schools are to be conducted by provincial and not local 
establishments, and that local boards and committees are to have no concern 
with aided schools,-I sincerely trust no such pledge will be given. As far as 
the Panjab is concerned, I distinctly contemplate, under the provisions of the 
Panjlib Bill, now before a Select Committee of this Council, to give certain 
powers to local boards in connection with aided schools, as well as Government 
schools. In regard to tIle Bill now before us, I think that the clause in the 
first part of section 24 which makes the provisions of the section subject 
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c to such exceptions and conditions as the Local. Government may, from time 
to time, impose,' provides an IIW-ple check against any arbitrary or unwise 
interference with aided schools.' Altogeth~r, the matter is one which should be 
left to the discretion of the Local.Goyernment." 

The Hon'ble SIR STEUART BAYLEY said :-"My Lord, I cannot anticipate 
the answer which my hon'ble friend Mr. Quinton will give to the question 
asked him by the Hon'ble Mr. Hunter in regard to the control and management 
of aided schools, but I am of opinion that it is undesirable that any definite 
pledge should be given in their case. It seems to me that there is a principle 
underlying the question which may enable the Local Government to come to 
a decision in the matter; and that, in regard to schools for the higher education, 
where these schools are in the. main private institutions and can only be 
called public in consideration of. the grants-in-aid they receive, they would 
hardly come under the wording of the section. Where, for instance, private 
persons or associations have invested time and money in starting a school on the 
faith of a system ~f grants-in-aid administered by Government, there is a prima 
facie reason for not making over such schools to local bodies without the 
consent of those persons and associations. I think that might be the guiding 
principle, but ai the same time much must be left to the discretion of Local. 
Governments, and it would be unsafe to give an;rthing like a definite pledge." 

The Hon'hle Mr. QUINTON said :-" The question raised by my hon'ble 
friend Mr. Hunter is no doubt one reasonably suggested by the wording of 
section 24 of the Bill, and, as it also arises in the Municipal Bill, I shall deal. 
with both at the same time. 

"It was found Impossible to··Ja:y down by law a precise classification of the 
schools which should be placed under' the. control and administration of the 
boards; and the decision was accordingly left to the Local Government, while 
we indicated by a general qualific\itiqn in the section the principles on which 
such decision should be based. 

" The section runs-rEvery district board shall, so far as the funds at its 
disposal will permit, but subject to such exceptions and conditions as the Local 
Government may, from time to time, make and impose, provide, among other 
things, for the establishment, management, maintenance and visiting of schools.' 

" It was not the intention that boards should have anything to do with 
schools other than those maintained or aided from the district or municipal 
funds. 

• t ~ I 

"Schools which in future accept grants-in-aid from boards will of course 
be bound by the conditions on which such grants are given, and must make 
their own terms. 
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ee Schools which a.t prNlent receive grants-in-aid from Provizicial funds are 
in a different position. Government may find it convenient to transfer the charges 
for such grants-in-aid to the funds of ihe boards;' but, as the schools were often: 
established on the faith of the continuance ofthe grants-in-aid by Government, as 
stated by my hon'ble friend Sir Steuart Bayley, l~e latter would doubtless, before 
taking action, we presume, consult the wishes of the managers of the institu
tions, and, if they objected to bein~ rendered subject to the control of the boards, 
would probably either not make the transfer at all, or attach to ~t such' excllp-. 
tions and conditions' as would satisfy the resonable objections of the proprietors 
or'managers of the schools. I -can.D.ot give any assurance beyond this. We have 
left the matter to the Local Governments with every confidence that the dis
cretion will not be abused." 

T4e Hon'ble MR. ILBERT said :-" My Lord, we are much indebted to our 
hon'ble friend Mr. Quinton fo.r the great care andsl$.ill with which he has 
conducted this measure through Council, and for the fulness of his explanations. 
It clearly appears from what he has said that,' with respect both to the detaiH 
and to the principles of this measure, we have adhered as closely as possible to 
the views and suggestions expressed by the Local Government; and I have ·eVeri 
reaSon to believe that this measure will lay down the lines of a useful and" 
effective system of local self-government. To what has been already said, I 
need only add a very few words, and those will pe in explanation of the financial 
clauses of the Bill. In defining the funds and sources of income to be placed 
at the disposal of local boards, we have endeavoured to keep in view three 
considerations. Fh-st. for the purpose of secUJ'ing the requisite amount of 
elasticity'in the adjustment of provincial and local revenue and expenditure, we 
bave found it necessary to reserve to the Local Government a certain amount 
of discretion with regard to the funds to be allotted. We have· done this by 
providing in section 38 of the Bill that tbe arrangements specified in that see· 
tion are to be subject to such. conditions and . ~iceptions as may be made and 
imposed by the Local Government. Secondly, it has been thought ~esirable to. . 
give the Local Government, by express words, the power of reserving from the 
local rates fund such amounts as may be necessary for expenditure on matters 
of the district which it may be neoessary to place under provincial as distin. 
guished from local administration. We have provided for this by a sub-section, 
which will be found in section 56 of the Bill, amending the ~ocal ;Rates Act of 
1878. Wb,ilst conferring these discretionary powers. 'YI'e hope an,d belleve that 
they will be exercised in accordance with fixed rules, and iJi such a manner as 
not to cripple the independence and responsibility we intend io give to local 
bodies. In connection with this point, I have to express my entire concurrence 
in the principle of leaving unexpended balances in the hands of those bodies. 
Lastly, it is'necessary that local bodies s40uld pay the eipenaes of such serVices , 
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8S may be rendered to them by.the officers·of Provincial Departments, and we 
have accordingly charged the district fund with the payment of such amount. 
as may be held to be equitably uue in retprn for such services." 

His Excellency THE PRESIDENT said :'-" The remarks which have been 
made by the hon'ble members on this and previous occasions at the several 
stages of the Bill have so fully explained the objects and purposes of this and 
the. sister measure which will be passed, I tl'llilt, in a few minutes, and I myself 
liave had so many occasions of expressing my views on the question of local 
self.government in India, that I need not now occupy the time of the Council. 
But I cannot let those two Bills pass without expre~sing my hope that they will' 
prove to be measures calculated to make a substantial advance in the develop. 
ment of local self-government; and it is a great satisfaction to me that 
these Bills should be passed by this Council during the time I have the 
¥onolll' to preside over it." 

The Motion was put and agreed to. 

The 1;I:on'ble MR. QUINTON also moved that, in section 40, sub-section (1), 
after the words" payment of" the following be inserted, namely :-" the ex
penses incurred in auditing the accounts of the district and local boards, and". 

The Motion was put and agreed to. 

The Hon'ble MR. QUINTON al~o moved that the Bill as amended be passed. 

The Motion was put and agreed to. 

NORTH·WESTERN PROVINCES AND OUDU MUNICIPALITIES 
BILL. 

The Hon'ble MR. QUINTON also moved that the Report of the Select Com
mittee on the Bill to make better provision for the organization and adminis
tration of Municipalities in the North·Western Provinces and OOOh be taken 
into consideration. He said :-

.. The printed report of the Select Committee ennmerates at length the 
changes,except amendments in mattel,'S of minor detail, which have been made 

. ill the Bill as introduced, and gives briefly the reasons for each. It also states 
that, in making those alterations, the Select Committee was guided by the 
opinions of the local authorities, which in the case of a Bill of this nature 
appeared to be specially deServing of attention. 

"The changes as regards terms of office of chairman of the board, the 
appointment of joint committees with the cantonment authorities, the 
language of the board and the appointment of officers and servants, the grant of 
pensions, gratuities and leave-allowances and special privileges in conducting 
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litigation, correspond with those made in the LQcal Boards Bill; and, as I have 
dwelt on the reasons for these changes in the remarks I have just made on that 
measure, I need not Weary the Coun~il by goi'n~ over the same ground. 

er Towns in which Act XX of 1856 is in force were not allud~d to in the 
Bill as introduced, but, as the Local Government is enabled to apply the Muni· 
cipalities Act when passed to any town or group of towns, we have 'provided 
that, when a town in which Allt XX of 1&56 is in force is brought under the 
Municipalities Act, the former enactment shall cease to have effect therein" 
and every panchayat constituted under it for the local area in which such town 
is situated shall cease to exist. The ma.iLtenance of a proper establishment, 
for watch and ward will then become the duty of the municipal board. 

er The maximum term of office of members of the board was originally 
fixed at two years, but the local authorities and Native gentlemen consulted 
considered this period too short, especjally where the lIystem of retirement by 
rotation is in operation-a system which h~ worked satisfactorily and is wID 
understood. In deference to these vieWs, we have extended the period to 
three years. 

er The Bill as introduced practically allowed a board to elect as its chair. 
man any person whatever: • one of its own members or Bome other person' 
was the language used. Exception was taken to this as throwing open the 
chairmanship in a manner inconsistent with ordinary rule and practice 
elsewhere, and as allowing a person who had not stood for election, or who, 
having stood, had not been elected, to be brought in ~o preside over the 
board's deliberations as chairman. It was urged that, although the power' 
might occasionally be used to bring in a man pf peculiar ability or aptitude, 
the probability was much stronger that it 'might be misused for p~oses of 
private interest, and that it niight foster ~~nsion, especially if a candidate 
who had been defeated II;t the election for board membership were nominated. 

er The Select Committee has given full weight to these considerations; but, . 
looking to the fact that all elections are subject to the approv8J. of the Local 
Government, has decided not to narrow the field from which chairmen may be 
chosen, except by the single restriction thatthey must possess the qualifications 
which would enable them to stand for election as members of the boards. 
These qualifications will be prescribed by rules made by the Local Government 
under section 9 of the Bill. This will prev.ent thee1ection of an outsider who 
has no interest in the municipality, .while the Local Government will be IIIble, 
by withholding its approval, to cancel the election to the office of a person 
obviously improper or unfit. 
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"To prevent municipal. administration coming to a, standstill by the. 
neglect of a board to fill up the,llhairmanship within a rElJlSonable time after 
the occurrence of a vacancy, wechave enabl~d the Local Government to appoint 
a chairman when the office is allowed,to remain vacant for three months. The 
control of the ordinary business of the committee will rest in a great degree 
with the chairman, and inconvenience to the public would result from its being 
interrupted. I shall leave to my hon'blEi and learned friend Mr. Ilbert to explain 
the grounds on which we have altered the secttons giving power to the board to 
ptake rules regarding nuisances. The principlE1 involved is one of general 
application, and will doubtless regulate litigation on the point in other prov
inces than those to which this Bill relates. No power was given to the Local 
Government in the Bill as introducecl to alter the limits of a municipality. 
The law now in force, Act XV of 1873, section 5, does enable the Local 
Government to effect this by notification, and on the suggestion of the Govern
ment of the North-Western Provinces and Oudh we have inserted a section 
(74) to make provision for futtiP.B (lasilS in which it may be ullcessary to alter 
mtmioipallimits. 

"The object of this Bill, my Lord, like that of the Bill just 'passed, is to 
develop in the direction of local self-government institutions already in 
exsistence; and I may say that the institutions to which it applies have attained 
a much more advanced stage of development, and call for much less radical 
changes, than those with which we were dealing earlier in the day. 

I'Some degree of local self-govemmellt in IJlunicipal affilirs existed iI\ 
ihe North-Western Provinces since 1850, when ~ct xX of that year enabled 
residents of towns to apply for the extension of the Act to the town in which 
they lived, and ~o form committee$ for the pw'pose of ta~g themselves and 
administering the funds raised by such tax;ation. 

" As to Oudh, a Municipal Act 'for Lucknow and other towns to which it 
might be extended by the Governor General in Counflil was passed in 1864; 
and the Governor General in Council was subsequently empowered to extend to 
any towns in Oudh the Panjv,b Municipal Act of 1867. In 1868, a 'new 
Municipal Act was passed for the North.Western Provinces, and was keenly' 
debated in this Council; the opposition, headed by Sir H. 'Durand and Sir 
W. Mansfield, being opposed to grant~g to the Lieutenant-Governor, power 
to apply the Act to any town irrespective of the wishes of the inhabitants and 
to the preponderance on the committee of official members, and the influence' 

. which it was likely they would exercise. 

"Finally, in 1873, a fresh Act, No. ti of that year, being the law now in 
force, was passed for the North-Western Pro~ces aIld Oudh, in order to 
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provide for municipalities in Ouilh governed by the Panjab Municipal Act, then 
a.bout to' expire, and ~to make alterations and amendments in some small 
matters, to which experience had sho,¥n to be required, to the North.Western 
Provinces Act,. regarding which the mover; Mr. (now Sir) Arthur Hobhouse, 
stated his belief. that it had worked in a very satisfactory manner. By this Act 
a.ll municipalities in both provinces are now. regUlated, and a brief account of 
its op:'ration, taken from the printed Administration Report of the North· 
Western Provinces and Oudh for t~e year ending on the 31st of March, 1892, 
may interest the Council, as showing the stage of advancement which municipal 
institutions have tbere reached. 

"There were in that year in the united provinces 109 municipalities, 
with a population slightly in excess of 3,000,000. Memhers were appointed in 
some places by election only, in others by nomination only, and in others again 
by election and nomination combined. There'were 438 ex ojJicio members, 
against 1,022 nominated or chosen by election. An income of Rs. 23,30,837 
Was raised by taxation, of which 88 per cent. 'Was derived. from'" octroi-duties,. 
and the average incidence of taxation per head was 12 annas. 

e< The first charge on' the net income was for police, of which an 
establishment consisting of 2,802 cOIistabulary and 4,006 non-constabulary 
forces was entertained. I may say here that, by the present Bill, municipalities 
will be entirely relieved from the cost of the former, under .the obligation of 
devoting the funds thereby set' free to purposes of education, medical relief 
and the like. Conservancy, maintllnance and construction of roa~ .and build. 
ings. drainage, sanitation, charitable and educational grants, absOrbed most of 
the remaining funds . 

• ~ Anyone conversant with the condition of th'e towns and cities of U ppel! 
India five-and·twenty years ago, who compares it with their present state, must 
admit that the improvement effected by n:i.~lZ¥qipal administration in matters 
affecting the public health, safety and convenience is immense. I may 
perhaps be permitted to mention the cities of Lucknow, Allahabad and Cawn
pore, of which I have personal knowledge, and in the two former of which a 
considerable portion of my official life has been spent. 'I'hese cities are now 
distinguished by wide and handsome streets, excellent roads, comparatively 
good drainage, which is being daily improved, and efficient conservancy; all 
brought about by municipal committees, in' whose proceedings some of the 
leading and most intelligeJ,lt citizens took an active part. In Lucknow, my 
friend Nazim AghB Ali Khan BaMdur, comlj10NY" known as the Agha Sahib, and 
the late Daroga Wajid AU, so conspiouous for his loyal services to the British 
Government during the Mutiny, interested fhemselves above others in inuni· 
cipal affairs, Ilnd rendered invaluable assistan'ce in municipal administration. 

5 
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" Similar public spirit to that manifested. by these gentlemen and others; 
was not universal, and the system, under which the satisfactory results 
I have just alluded to welle,obtained, depended largely for its success in 
the first instance on the presence on committees of e:c officio members. Too 
number, however, of non~official residents of towns and cities who evince an 
intelligent interest in municipal business has been gradually increasing, and it is 
believed that the time has now come when the co-operation of officials on most 
m)lnicipal boards is no longer needed. Thet provisions of the present Bill have 
accordingly been framed with the view of giving to residents of the cities and 
towns to which it applies the sole management of their own municipal affairs, 
under rules for securing due attention to the public health, safety, convenience 
and interests generally~bjects which no Government can suffer to be neglected. 
Some few places will still require qle guiding hand of an official president, and 
in all a judicious exercise of the control from without established by the Bill can
not be safely dispensed with; but, with these exceptions, the State practically 
withdraws from the management of municipal-affairs, in the expectation that 

,the boards will prove themselves equal to the fresh responsibilities thrown 
upon them, and carry on with zeal and efficiency to ever advancing stages of 
development the system of municipal government, which has already conferred 
such substantial benefits on the united provinces." 

The Hon'ble MR. BARKLEY said ~-:-" My Lord, there is only one point to
which I wish to refer in connection with this Bill. I have no desire to oppose 
the passing of the Motion now before the Council, but it will be observed that 
I have qualified my assent to the Report of the Select Committee by expressing 

_a doubt whether it was expedient to dispense with the notice now required 
before a suit can be brought against a committee or its officers for compensation 
for any thing done under the _ :Municipalities Act. 'l'his question is likely t() 
arise again with reference to other Bills now before this Council, and I may 
therefore briefly explain my reasons for considering it desirable that the law 
should require notice of such s~i~ to be given. 

"The principal reason is the tendency of such notice to reduce the num
ber of cases in which municipal c,?mmittees need be concerned as litigants. 
The object of the notice is to give them an opportunity of offering amends out 
of Court; and section 43 of Act XV of 1873 goes on to provide that, if suffi
cient amends are tendered before suit is b.rought, the plaintiff shall £ot recover. 
A similar provision is to be found, I believe, in all Municipal Acts now in force 
throughout India, those of theJ>residency-towns included, and there is reason 
to believe that' it has often led to claims being adjusted out of Court. It is said 
in the Report that the provisions p£ the Code of Civil Procedure on the subject 
are sufficient; but the only notice before suit required by that Code is that pro-
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vided by Chapter XXVII b.efore suing Government or public officers. It was 
decided in Committee that it was not desirable to make Chapter XXVII of the 
Code, as originally proposed in the Bill, applica.ble to municipal committees; but, 
while I agree in considering the' !?,"ovisions of that chapter unsuitable, I still 
think that it would have been deSirable to retain a prpvision similar to that 
«l()ntained in section 43 of the existing Act. " Claims may of course still be ad
justed out of Court, either after suit, or, if sufficient notice is given, before suit; 
but in cases of the former desCltiption the costs of bringing the suit must be paid 
by one party or other; and, if no notice is prescribed by law, cases of th~ latter 
description will be rare, as formal notice before suing is rarely given in India, 
and a plaintiff will think that he has done more than is necessary if he has told 
a member or servant of the committee that he intends to sue. 

"My hon'ble friend Mr. Quinton has suggested that the Court would de
cree costs against the plaintiff if no formal notice had been given, but it is quite 
possible that the Court might think it harsh to throw all costs upon the plaintiff 
if he had given an informal warning to a member or servant of the commit.tee. 

"It appears that a similar provision which has long existed in English 
'law has recently been found unnecessary, but the circumstances of England 
are very different from those of tho interior of India, and I am unwilling to 
deprive municipal boards, which are bodi~s appointed to·discharge a public duty, 
and are, like individuals,liable to err, of a protection which is given to public 
officers. 

" A minor reason is that, as the protection has hitherto been given by law. 
to municipal committees, it does not seem desirable to withdraw it just at the 
time when it is proposed to give them a mO,re representative character and place 
them in a more independent position than before. This wow.d not be a very 
strong reason if the protection served no usetul purpose, but, from what has 
been already said, it will be seen that I think it is beneficial. 

"But, as the Local Government has been informed that the Select Commit
tee did not think that Chapter XXVII of the Procedure Code should be made 
applicable, and has not suggested that a provision similar to section 43 of the 
existing Act should be suhstituted, ancJ the subjp.ct is one closely connectE'd 
with local administration, I have not thought myself called upon to propose an 
amendment." ' 

The ,Hon'ble MR. ILBERT said :.:,...:" My, Lord, my hon'ble friend llr. 
Quinton has asked me to, explain, some.J.hal more fully thanit has been found 
possible to do in the Report of the Select Com~ittee, the principles by which we 
have been guided in framing section 55 of the Bill, which delegates to municipal 
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authorities the power to frame bye-laws. It is obvious that a power of this 
. kind ought to be very carefully guarded and its exercise as carefully watched. 
Experience has shown that simil\l,r . bodies have not unfrequently framed bye
laws which are either unnecessary, vexatious or in excess of their pow~rs. 
This remark, I need hardly say, applies not only to India, but also to England. 
For the. purpose of preventing. similar abuses, it has been suggested that we 
ought to take away from municipal authorities the power of framing bye
laws, except those which are necessary for the P3gulation of their own proceed
ings, ~nd to insert an exhaustive list of acts and omissions punishable within 
municipal limits, and of the penalties to be imposed for them. I do not think, 
however, that such a suggestion is practicable. I have examined carefully 
the different Indian Municipal Acts, and I find that, whilst they differ 
from each other materially with respect to the extent to which they define 
·offences in the Act itself, or leave them to be defined by bye-law~, they 
all agree in reserving to local authorities a supplementary power of framing 
bye-laws for the prevention and punishment of petty municipal offences. The 
E~lish Public Health Act, wllich goes into greater detail than is usual in 
Indian Acts, is framed on similar principles, and reserves to local sanitary 
authorities extensive powers of making bye-laws. This is a matter with respect 
to which I should be disposed to leave a reasonable amount of discretion 
to the Local Governments. I have not yet had an opportunity of minutely 
examining the Panjab Municipal Bill, but it appears to have been frame.d 
with great care, and it contains provisions apparently bOlTowed from the 
Bombay, Bengal and Madras A.cts, which specify in some detail the offences 
punishable under the A<ot. The North-Western Provinces Bill, however, has 

, been framed on somewhat different lines, and the reason for this difference 
probably is, that the N9rth-Western Provinces Govern:ment have already 
framed a model Code of bye-laws which, as I understand, has been put in 
force, with local modifications, in' a good many municipalities· in the Province, 
which has been found to work well, and which, I presume, the Local Govern
ment would wish to continue in force with as little alteration as possible. Under 
these circumstances, the Select Committee have not thought it necessary to 
insert in the Bill provisions which had not been suggested'by the Local Govern
ment, and the snitability of which they would not have had sufficient 
opportunity for considering. At the same time, we thought that the 
bye-laws clause which appeared in the Bill as introduced was susceptible of 
improvement. This clause appeared to me to be open to two objections. 
In the first place, it gave to municipal authorities th .. power to interpret the 
term' public nuisance '-a power which /lhould properly be left to the Courts of 
law; and secondly, it gave, by implication, to those authorities the power of 
creating offences punishabie by 80 heavy a penalty as a fine of RB, 200. I have 
gone through the offences which are punishable under the model Code of. bye-
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laws now in use in the N orth-Western Provinces, and I find that, with few excep~ 
tions, the offeIices dealt -with under them can be brought under one of'twd 
categories. They are either offence!f which might properly be treated all 

beloIiging to· the same class as those defineli 118 public nuisaD.ces by section 26~ 
of the Penal Code, or else they are offences which inight bo appropriately dealt 
with under that chapter of the Code (Chapter XIV) which contains this section, 
and which is headed 'Of offences affecting the public health, safety, conveni. 
ence, decency' or morals;' We have accordingly, by the first sub-section, given Ii 
general power to municipal aJ!thorities to frame bye-laws for the preveIl-tion and 
punishment of offences belonging to either of these two categories, and we have 
added sub-sections dealing specifically with offences about which a doubtmigbt 
be entertained whether they were sufficiently covered by the genel'al words of 
the first sub-section. And, in order to 'avoid an artificial extension of ·the 
term 'public nuisance,' we haVE! not given that name to offences against 
municipal bye-laws as such. Of course, there are many offences which might 
be punishable both under the Penal Code and under a municipal bye-law. In 
these cases, the prosecutor will have the option of proceeding either under the 
one or under the othtlr, subject to a proviso, which will be found in section 70 
of the Bill, and which provides that no person shall be,punished twice for.the 
same offence. 

," Then, we have provided sundry safeguards against the possibility of 
municipal committees excee~g or abusing their powers. In the first place, the 
maximum penalty for an offence against a municipal rule fa limited'to Rs. 50, 
with a proviso for tlie case of continuing offences; next, a draft of the proposed 
rwes must, under section 68, be published,' and objections and suggestions 
hom persons interested must be invited bofore the r;Ues are passed; and, lastl,.. 
the rules are made subject to the, I!-pproval of the Local Government. This 
procedure - is substantially the same as that prescribed in. the .case of 
bye-laws under. the English Public H~lth Act. All such bye-laws 
require~he sanction of the Local Government Board, and the course adopted 
by _ that Board in dealing with such'''bye-!aws is this. They have di-awn 
up a model Code of bye-laws containing all such provisions as' have been snewn 
by experience to. be necessarY and sufficient, and they do not allow local 
authorities to depart from this model except for special reasons to be assign.ed 
tn eaehcasEl. I think that, if Local Govern/Dents in India adopt a'some
what. similar course, and employ a reasonable amount of care in framing their 
model Code of bye-laws, there can be no ground for apprehension that the, 
powers entrusted. to municipalities are likely to be abused or exceeded. 

" So much for bye-laws. ' Next, as to the point which my hon'ble friend Mr. 
Barkley has raised; with respect to the propriety of omitting the p;ovision which_ 
requires a month's notice before the' institution of legal proceedings against 

. 6 
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a municipal committee. As my hon'ble friend Mr. Quinton has explained, we 
have, in omitting this provision, followed the most recent precedents of English 
legislation. Protec~ive clauses of a similar kind' to -that which we now 
propose to omit are t;> be found ·scattered u; and down in great abundance
in the English Statute-book. I once had occasion to make an exhaustive 
examination of these clauses for the purpose of seeing whether they could 
not be enacted once for all in a generalized' form. I found that they had a long 
history, and that some of the forms now in use contained provisions which dated 
from the, time of James I, and had been copied m'echanically from one Statute 
into another, t.hough they had long ceased to be of any practical utility. 
When the English Army Act was being framed, the most suitable form of such 
a clause was carefully considered, and the conclusion come to was that the 
requirement of a month's previous notice of action was -likely to do more 
harm than good, and had better be omitted; the reason being that no per
son of ordinary prudence begins legal proceedings against an individual or a 
body of individuals for acts done under colour of statutory authority without 
taking the precaution . of previously sending a lawyer's letter or in some 
similat' way affording an opportunity of settling the matter without litigation; 
and that, if any per.on was so foolish as to dispense with this precaution, 
he would probably be mulcted in costs, even if he won his case. It appeared 
to me that, notwithstanding the differences between English and Indian circum
stances to which Mr. Barkley has referred, the same considerations applied in 
India also; and, though I am fully impressed with the importance of pro
tecting persons in office from vexatious litigation, yet I am very reluctant to 
increase the number of formalities of which proof must be furnished before 
a ,suit can be maintained, or to make any addition to the number of the exist
ing opportunities for delay' and procrastination which our civil procedure 
affords. Moreover, if such a provision as this is really reqwred, it {)ught to be 
embodiea in a general Act, which should grant the necessary kind of proteCtion 
to all persons acting under statutory or other similar- authority. These were 
the reasons which induced me to advise the Committee' to omit the clause in 
question from the Bill." 

The Motion was put and agreed to. 

The Hon'ble MR. QUINTON also moved'that the Bill as amended be passed. 

The Motion was put and agreed to. 

PANJAB MUNICIPALITIES BILL. 

The Hon'ble MR. BARKLEY moved that the Bill to make better proVISIon 
for the organization and administration- of Municipalities in the Panjab be 
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jor the purpose of making Laws and Regulation§ under the provisions of the Act 
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The Council met at Government House, Simia, on Wednesday, the 19th 
September 1883 • 

• 
PRESENT: 

His Excellency the Viceroy and Governor General of India, X.G., G.M.S.I., 

G.M.I.E., presiding. 
His Excellency the Commander-in-Chief, G.C.B., q.I.E. 
Lieutenant-General the Hon'ble T. F. WilBon, C.B., C.I.E. 

The Hon'ble C. P. Ilbert, C.I.E. 

The Hon'ble Sir S. C. Bayley, X.C.S.I., C.I.lI. 

The Hon'ble T. C. Hope, c.s.I., C.I.E. 

The Hon'ble W. ,Yo Hunter, LL.D., C.I.E. 

The Hon'ble J. W. Quinton. 
The Hon'ble D. G. Barkley. 

PROTECTION OF II-.TVENTIONS BILL. 

The Hon'ble MR. lLBERT presented the Report of the Select Committee on 
the Bill for the protection of inventions exhibited in the Exhibitions of India. 

NATIVE PASSENGER SHIPS ACT, 1876, AMENDMENT BILL. 

The Hon'ble MR. lLBERT also presented the Report of the Select Committee 
on the Bill to amend the Native Passenger Ships Act, 1876. 

LEGAL PRACTITIONERS BILL. 

The Hon'ble MR. lLBERT also moved' for leave to introduce a Bill to amend 
the Legal Practitioners Act, 1879, and the Indian Stamp Act, 1879. He said :-

"The object of this Bill is to amend the Legal Practitioners Act, 1879, in 
certain respects in which experience has shown that the existing law is defective. 

"Section 13 of the Legal Practitioners Act, 1879, contains a provision that 
the High Court may suspend or dismiss any pleader who takes instructions in any 
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case except from the P!lrty on ",hose beh8J.f he is retained, or from a private servant 
of such party, or from some person whocis the recognized agent of sU'lh party 
within the meaning of the Code of Civil Procedure. It has been brought to the 
notice of the Government that the practical operation of thil! provision is in certain 
cases attended with inconvenien~,to litigants and pleaders .. In litigation in which 
pardanashin women are concerned, instruction~ must often, as a matter of necessity, 
be given through their near relatives. Again, there are cases in which male liti
gants, who have not the means of employing private servants, are unable from 
various causes, such as physical incapacity or old age, to instruct their pleaders in 
person. In: such cases, it seems right to allow the relatives of the litigants to 
instruct pleaders on their behalf. Section 3 of the Bill accordingly adds a proviso 
to section 13 of the Act enabling pleaders to take instructions from a relative of 

-the party deputed by him' or her to instruct the pleader when the party is a 
pardanashin woman or unable f~r any sufficient cause to instruct the pleader in 
person. 

" Under the Legal Practitioners Act, 1879, an advocate not ordinarily prac
tising in his own province muSt, if he wishes to practise in such a province as the 
Central Provinces, for example, where the Judicial Commissioner has at present 
no power of enrolling advocates, first enrol himself as a pleader. As this state 
of the law is felt by certain persons to be a grievance, a new section has been added 
to the Act, empowering all High Courts not established by Royal Charter to enrol 
advocates as the Chief Court of the Panjab is at present empowered to enrol them. 
As the power of suspension or removal would, except in the case of the Panjab 
Chief Court, be vested in a single officer if it were conferred absolutely on the High 
Court, it has been thought well to make every order by any High Court other 
than the Panjab Chief Court suspending or removing an ~dvocate subject to con
firmation by the Local Government. 

" The new section 42, which secti~n 6 of the Bill adds to the Act, provides 
for the repeal of Acts I of 1846 and XX of 1853 in all places to which that section 
may be extended. The Madras High Court has noticed that these Acts have not 
as yet been expressly repealed in that ,Presidency, though a great portion of the 
Legal Practitioners Act, 1879, has been brought into operation there. These 
Acts are, it is believed; already repealed in all the provinces to which the Legal, 
Practitioners Act, 1879" extends 'P"oprW vigore; but it is possible that they may 
be still unrepealed in some of the ~ther province& to which the Act either has 
already been or may hereafter be extended under the power conferred by its first 
section. The new section 4.2, taken with section 1 of the Act, will enable the 
Local Government of any such province to repeal the Acts if still in force in it. ~ • 
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" Lastely, section 6 of the Bill amends article 1l.7 of schedule I and article 
11 of schedule n of the Indiap. Stamp Act, 1879, by omitting the words .which 
confine their operation to advocates of the chartered High Courts. As section 
41 of the Legal Practitioners Act, 1879, empowers the Chief 'Court of the Panja.b 
to enrol advocates, and as the Bill will confet similar powers on the other non- . 
,chartered High Courts, the words in question are; as represented by the North,
Western Provinces· High Court, out of place, so far as advocates are concemed, 
and should therefore be omitted." 

The Motion was put and agreed to. 

The Council adjoumed to Thursday, the 4th October 1883. 

SIMLA ; 

The 20th September, 1883. 

D.FITZPATRICK, 
Secretary to the GOtIemment 0/ lnilin., 

Legislative Departmettt. 
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01 Parliament 24 c! 25 Vic., cap. 67.· 

The Council met at Government House, Simla, on .Thursday, the 4th 
October 1883 • 

• 
PRESENT: 

His Excellency the Viceroy and Governor General of India, E.G., O.Ji.U., 
G.M.LL, presiiling. 

His Excellency the Colilmander-in-Chief, G.O.B., C.LB. 

Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.LB. 

The Hon'bIe C. P. nbert, C.I.B. 

The Hon'bIe Sir S. C. Bayley, 11:.0.8.1., 'C.I.B. 

The Hon'ble T. C. Hope, C.S.L, C.I.B. 

The Hon'ble Raja Siva Pr8s8.d, C.U. 
The Hon'ble W. W. Hunter, LL.D., C.LB. 

The Hon'ble J. W. Quinton. 
The Hon'bIe D. G. Barkley. 

PROTECTION OF INVENTIONS BIU. 
The Hon'ble MR. lLBEBT mov.ed that the Rep'o!f; of the Select Committee 

on the Bill for the protection of inventionsexhibiteil hi. the Exhibitions of India 
be taken into consideration. He stated that the Bill appeared to have been gene
rally accepted as nseful and'sufficient, and the only altetatio~ made by the Com
mittee were alterations of a verbal nature. 

• The Motion was put and agreed to • 

The Hon'ble MR. ILpEBT also moved that the Bill as amended be passed. 

The Motion was put and agreed to. 

NATIVE PASSENGER SHIPS ACT, 1876, AMENDMENT BILL. 
The Hon'ble MR. ILBUT also moved that the Report of the Select Committee 

on the Bill to amend the N&tive PIIISenge_ Ships Act, 187., be taken into con-
sideration. He said:- • 

.. The Objd of thiB Bill is to give eileel ~ ee.rtaiD international arrange-. 
menta with respect to the pilgrim-traffic in the Red Sea. On looking into the 
matter,. if; waa foUDd that IIlO8t 01 what waa. require& could be efEected by means 
of alteratioDl in the rules made under our Native Paasenge~ Shipe Act .. wfi ,hat. is 
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would also be. necessary tq make one or two amendments in the Act itself, and 
it was fOll this purpose, and this purpose only, that the present Bill was prepared . 

.. The local officers have directed Attention to various points, other than 
those covered by the amending Bill, in which it appears to them that the Passengers 
Act is defective. We, adr¢t the existence of some of these defects, and the question 
as to the best mode of remedying them is at this moment under the consideration 
o~ the Home Department, and will shortly. be brought under the consideration 
of the'Legislative Department. But in the meantime, as the present Bill is 
urgently required, we think it desirable not to postpone its passing until the more 
general amending measure can be prepared and passed. I mention this in order 
that it may not be supposed that some of the very useful suggestions which we 
have received have been overlooked. Some of the criticisms which have been 
passed on the Bill seem to be based on an imperfect apprehension of the limit~ 
scope of the Act which we propose to amend. For instance, it has been suggested 
by some that the provisions of the Bill may interfere in an inconvenient manner 

• with the traffic of cargo-ships trading to the Red Sea, and by others that we ought 
to obtain 'a more extensive control over all passenger-ships trading to or from 
ports in the Red Sea to British India or elsewhere. But if you look at section 2 
of the Passengers Act, you will find that the scope and operation of the Act are 
restricted within very narrow limits. The Act extends to the whole of British 
India, and applies-

.. to all subjects of Her Majesty within tlte dominions of Princes and States 
in India in alliance with Her Majesty; , 

.. to all Native Indian ;ubjects of Her Majesty without and beyond British 
India; and 

.. subject to the exceptions mentioned in section 2, to vessels carrying more 
than thirty passengers, being Natives of Asia or Africa.'" , 

, .. But the section expressly provides that nothing in the, Act is to apply

.. to any ship of war or transport belonging to, or in the service of, Her 
Majesty; 

.. to any ship of war belonging to any Foreign Prince or State ; 

.. to any sailing vessel not carryfug as passengers more than thirty Natives 
of Asia or Africa; 

.. to any steamer not carrying as passengers more than sixty of such Natives ; 
or 

.. to any sailing vessel or steamer not intended to convey passengers to or 
from any port in British India. 
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" The Act does not apply to mere cargo-shipa ;,it does not apply to ships 
carrying passengers, other than Native passengers liB defined by the Act; it does 
not apply even to those ships unless they carry a minimum number of such pas
sengers, nor unless those passengers happen to be bcmnd either to or from some 
port in British India. Thus, the Act would not apply to a ship carrying Native 

. passengers from Jeddah to Ceylon, or vice versa, even, though the ship happened 
to touch at Aden on its way. Again, the section to which I have referred is so 
framed as to exclude from the operation of the Act those ships over which we ha~e 
no jurisdiction, and over which our Indian legisIature, with its limited powers, 
cannot give us jurisdiction. We have done-our best to meet the difficulty arising 
from want of jurisdiction in such cases by requiring the owner, agent or master of 
every ship carrying Native passengers, and proceeding from a port in British India 
~ the Red Sea, to execute a bond which is conditioned for the observance of the 
requirements of the Act both on the outward and on the homeward voyage, and 
which can be enforced in Indian Courts. Weare only concemed with the pilgrim
traffic to and from British India, and I have been informed-though I cannot vouch. 
for the accuracy of the information-that . almost all the ships engaged in this 
traffic start from British Indian ports and sail under the British flag. If that is 
the case, I do not apprehend that there will be any practical difficulty in enforcing 
the proviSions of the Act. But whether it is so or not, we cannot exceed the powers 
of our legislature, and if it should appear desirable to obtain more extensive control 
over foreign ships or over British ships when outside British Indian waters, we must 
seek the assistance of the British legislature, acting if necessary in concert with the' 
Govemments of foreign States. A precedent for legislation of the kind required 
will be found in the Imperial Merchant Shipping Act of 1876 (39 and 40 Vict:, 
c. 80, s. 37). 

"Under these circumstances, we have not thought it necessary to make 
more than two substantive alterations in the Bill as introduced. The first of 
the alterations which we have made relateS to the pewer to be conferred on the 
Govemment to require an assurance as to the state of health of the passengers 
before embarkation. The Bill as introduced empowered the Govemment to re
quire passengers to produce a medical certificate, but it has been pointed out 
that, while 'the obtaining of such certificates might in many cases involve con
siderable trouble and delay to those concemed, the certificate would not always 
aftord a guarantee that the holder of it was not at the moment of embarkation 
free from disease. We have accordingly substituted .for the power to require certi
ficates ~ power to subject passengem to II medical inspection before embarkation; 
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and to prevent the embarkation of any person who may appear to be su1lering 
from an! dangerously infecti~us or contagious disease. 

e, The other alteration which we have made consists in the addition to the 
Bill of a section empowering the Local Government, with the previous sanction 
of the Govel')lor General in Council, to exempt for sufficient reason any class of 
ships from any provision of the Act. This seytion has been inserted at the sugges
tion of the Bombay authorities, who represent that, under exceptional circum
stances, some of the provisions of the Act as nQw amended might operate incon
veniently; for instance, if at a time. when steamers were being taken up for a 
military expedition and only sailing vessels could be procured for Native passen
ger-traffic, we were to insist rigidly on the condition as to a Native passenger
ship bOljlld for the Red Sea being propelled principally by steam." 

The Motion was put and agreed to. 

The Hon'ble MR. ILBERT also moved that the Bill as amended be passed. 

The Motion was put I).nd agreed to. 

LEGAL PRACTITIONERS BILL. 

The Hon'bIe MR. ILBERT introduced the Bill to amend the Legal Practitioners 
Act, 1879, and the Indian Stamp Act, 1879, and moved that it be referred to .. 
Select Committee consisting of the Hon'ble Sir Steuart Bayley, the Hon'ble Mr. 
Quinton and the Mover. 

The Motion was put and agreed to. 

The Hon'ble MR. ILBERT also moved that the Bill and Statement of Object. 
and Reasons be published in the local official Gazettes in English and in such 
other languages as the Local Governments might think fit. 

The. Motion was put and agreed to. 

CATTLE-TRESPASS ACT, 1871. AMENDMENT BILL. 
\ 

The Hon'ble MB.. IJ.BBRT also presented the. Report of .the S~ Committee 
OD the Bill to amend the Cattle-trespass Act. 11;l71_ 

PAN,JAB LOCAL SELF-GOVERNMENT BILL. 

The 1l0l'l'ble lib.. B~ }ml8ented the Report of the Select; CoDUDittee o. th_.Bill to- maD 'Ilttcr plQvisio& fe:r Looal Self-GoVIll'DDlW in. UiePaDjab. 
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INDIAN PORTS ACT, 1875, AMENDMENT BILL . 

665 

. The Hon'ble MR. ILBERT moved for leave to.introduce a Bill to amend the 
Indian Ports Act, 1875. He explained.that this was a sril&ll Bill which had been 
prepared at the suggestion of the Financial Department, and that its object was 
to amend section 47 of the Indian Ports Act, 1875, in such a way as to make it clear 
that the pensions of port-officers might be charged against the port-aCcount. 

The Motion was put and agreed'to. 

The Council adjourned to Wednesday, the loth October, 1883.' 

D. FITZPATRICK, 
Secretary to the Government 0/ India, 

SIMLA; 
Legislatiw Department. 

The 5th October, 1883. 

[S.~. P.!I.-No.~).. D.-9"'12-60-B.;B. B 
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• Th~ Council met at Govenment House, Simla, on Wednesaay, tne lOth 
October, 1883. 

His Excellency the Viceroy and Governor General of India, K.G., G.M.S.I., 

G.H.LJ!l., presiding. 
His' Honour the Lieutenant-Govl/mor of the Panjab, K.C.8.1., C.I.E. 

His Excel~ency the Commander-in·Chief, G.C.B., C.I.E. 

Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.I.E. 

The Hon'ble C~ P. Ilbert, C.I.B. 

The non'hie Sir S. O. Bayley, K.C.8.1., C.LE. 

The Hon'ble T •. C. Hope, C.S.I., C.I.E. 

The H on'ble Sir A. Colvin, K.C.M.G. 

The Hon'ble W. W. Hunter, LL.D., C.I.B. 

The Hon'ble J. W. Quinton. 
The Hon'ble D. G. Barkley. 

CATTLE·TRESPASS ACT,1871, AMENDME!lT BILL. 

The Hon'ble M:&. lLBUT moved that the Report of the Seleot Committee 
on the Bill to amend the Cattle.trespass Act, 1871. be taken into consideration. 
Besaid:-

"The object of this Bill is to . enable .Local Governments to transfer to 
local boards and similar authorities certain functions, suoh as the management 
.of pounds and the like, whioh under.the existing law have to be performed either 
by the District Magistrate or the Local Government j and also to hand over to 
local funds under the management of those authorities certain sources of income 
which are derived from the surplus proceeds of the sale of impounded cattle, and 
which, under the present Aet; have to :he applied under the orders of the Local 
Government to the construction of roads and bridges and other works of public 
utility. The Select Committee to which the Bill was referred have made the 
measures somewhat more elastio by omitting the reference to the specifio. see
tions of the Oattle.trespass Act, and thus empowering Local Govemments to 
~ransfer to looal bodies any such functions as might, in the opinion of the Local 
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Government, be appropriately discharged by those, local bodies, and also to 
hand over, not necessaril7 the whole, but either the whole or any part of the 
sources of income to which I have referred. 'l'he Bill in this form is in ac
cordance with the provisions to tlte same effect introduced into the various 
local self-government measures already pa~8ed, or in course of being passed, by 
this' Council, and will remove certain technical difficulties which stand in the 
way o(the Governments of Madras, BO'.nbay and Dengal giving effect to their 
proposals for the extension of local self· government by means of legislation 
of their own. These are the only alterations which have been made." 

The Motion was put and agreed to. 

The Hon'ble MB. lLBERT also moved that tbe Dill as, amended be passed. 

The Motion was put and agreed to. 

LAND IMPROVEMENT LOANS DILL. 
, , -

The Hon'ble MR. QUINTON moved that the Report of the Select Committee 
on the Bill to consolidate and amend the law relating to loans of money for 
agricultural improvements be taken into consideration. He said :-' 

"My Lord, it will he in the reoollection,of the Counci.1 that this Bill was 
introduced in October last by my friend Mr. Charles Crosthwaite, and that on 
that occasion, and at a subsequent meeting of the Council when the Bill was 
referred tq a ~ele(lt Committee, observations Wllre made, by t,he mover, by the 
Hon'hle Major Daring and by. the Hon'ble Sir Steuart Bayley on the subject of 
agt:icultural ballks. which attracted ~uch attention and excited much, publio 
interest. ~he intention then was t~legisIatll in this Dill for the promotion of 
the application, not merely of State loan~, but also of private capital to the im
provement of hind; but, on closer enquiry, the latter was found to be a question 
of so wide a nature. and of such great importance, and to be attended with so 
many difficulties of detail, as to demand for its' introduction a separate 
'measure, instead of being brought in, as it were by a 'side wind, in a Bill 
of which it was not the main o~jec~. ' 

"My ho~'ble friends, of the Executiv,e Council who ml,iy speak after me 
will, no doubt. e;x;plain that the subject of agrioultural banks has not been laid 
aside, and that it has been OD;1it~tid from the present Dill solely on account of ita 
iD;1portance and magnitude. 

Ie This measure is accordingly one of a simple~ character than that origin
ally introduced, and is meant merely t'l consolidate and amend the law relating 
to loans of money by the Gove,.nment for agrioultural 'improvements; 
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.. The necessity for amending the present law, which is oohtained in Act. 
XXVI of IB7l and XXI of 1876, was foroibly. pointed out by the Famine' 
Commission. As a protection againstfamine, DC) ~ea.sures oaR be more effective 
than suocessful undertakings to impro~e permanently the productive powers 
of the soll; and, among such undertakings, the oonstruction of wells; tanks 
and other works for the storage, supply and distribution of water has in all 
ages in India been regarded wit~ approbation, and fitfully prosecuted, alike 
by the people and their. rulers. The artificial lakes of Bundelkhllnd ind 
Central India, the large tanks found all over the Madras Pl'tlSideney. the 
inundation-canals of the Western Punjaq, and the Madras Delta, are monuments 
of the anxiety of the Government of the day to counteract the disa.strous effects 
of the failure of the periodical rainfall on. which Indian agriculture is so depend
ent; and the Ganges, the Easter.n and Western. J umna, and the Orissa canall, 
the amcuts and distribution-channels of the Godavari aUlI Kistna, and on the 
:Bombay side Lake Tifa and the Ekrakh and Ashti tanks testify that the 
:British Government has not lagged behind its predecessor.s in: efforts to protec~ 
its subjects from the ravages of famine. But the field is too vast to be com
pletely covered by the direot exertions of any Government, bowever powerful, 
and it has always been the policy of the Government of India to encoura~e the 
people themselves to execnte smaller proteotive works by giving them advances 
for that purpose from the public treasury. 

"To~ive legal effect to this policy; wbich had previously been car~ied out 
on the authority of the Executive Government, WIIS the objeot of the enactments 
to whioh I have just referred; but unfortunately their provisions, when put in 
practice, were fonnd to be either'defeotiveon the one hand, or too stringent' oil 
the otber, and they failed oonsequently to realtse the intentions'of their framers. 
Tbe Famine Commission enumerated several obstacles' to· their suocessful 
operation, tbe reports received from Local Governments and their officers 
on tbis Bill allude to others, and contain many valuable suggestions, and a 
committee of experienoed Revenue officials considered the whole subject in . 
Caloutta last oold weather, ILnd reported on it to the Revenue and Agricultural 
Department of the Government of India. The information derived from these 
ditIerent sources has been oarefully weighed and sifted by·tbe Select Committee; 
and I shall now proceed to state bripfly to the Council the· alterations we pre
pose in the existing law, and some of the reasons j 'which I have- induced us to· 
adopt them. 

, !' Before doing 80 I may premisetbat the Select Committee wer8'unable' 
to accept a recommendation of the North-Western Province8 Boa~d.of Revenue. 
to amalgamate with the present Bill ~b8 Northem India Takk8.vi Act., That 
Ac~ gi~es power to the Local Government to make advap.oes to the owners and. 
oc;oupiers of. arable land for the. relief of distress, for the pU,rchnse of s?ed or 
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cattle and other like purposes. Its object is quite distinct from that of the 
pr!lsent Bill. It is intended to §ecure Government from loss in making advances 
for the relief of temporary distress, wherell3 the Bill now hefore us is meant to 
promote the lasting improvement of the. productive powers of the soil. The 
Northern India Takkavi Act requires for its application in each case but little 
preliminary enquiry, and the loans made under it are petty and are generally 
recovered within the year; whereas in any 81sj;em of loans for land-improve
menl the enquiries must of necessity be more tedious, the sums advanced will, 
as a rule, be of fllr larger amount, and the time fixed for their' repayment will 
be far longer. It would thus be difficl1lt, if not impossible, to frame a single 
enaotment which would admit of both objects, namely, the improvement of the 
land and tbe relief of temporary distress, by loans from Government, being 
carried out to the fullest extent • 

.. The Northern India Takkavi Act has been brought into operation with 
conspicuous success in parts of the No!,tll-Western Provinces and Oudh. By 
means of it, tbe vigorous and intelligent exertions of my fdends Messrs. M. 
Conaghey and La Touche have effected the reclamation of extensive traots of 
land rendered barren by kana grass in the Banda district; and in the Rae BareH 
district in 1880, my friends Messrs. Arthur Harrington and Bennett, by 
making liberal advances for the construotion of temporary wells and the pur
chase of plough-cattle and seed, were able to save thousands of cultivators from 
penury. if Dot from famine. 

" We ronsidered it altogether inexpedient to endanger the successful work. 
ing of an Act under which such beneficent 'results have been attained by 
amalgamating it with one intended to effect adifferent object, and we declined 
to seek for legislative symmetry at the risk of practical failure. 

"1 now turn to the provisions of the Bill. 

" By section 4 we authorise Government to advance money for the purpose 
of making improvements on land to any person haying a right to make those 
improvements, or, with the oonsent of that person, to any other person; but we 
do not attempt to define what persons have the right to make the improvements. 
We empower no person, who has not the right already, to injure another by 
making an improvement which might alter the extent of their respective 
interests in the holdings. It has been objected that we enable tenants to make 
improvements without the oonsent of their landlords, but this is exactly what 
we carefully avoid doing. Whether Ii tenant can make an improvement 
with or without his landlord's consent is a question to be settled by the law of 
landlord and tenant in different provinces. In the Central Provinces, the 
respective rights of the two parties on this subject have been explioitly 
laid down in the Act recently passed here i in the Bengal Tenancy Bill, now ' 
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. pending before Counoil" the same' point is prdvided for; and in the North. 
Western Provinces I believe I am correct in saying that oustom recognises the 
right of certain olasses of tenants to make such improvements. In no province 
is the law in force on the point, whatever it may be, in any wise altered by the 

, :Hill. ' 
) 

.. In seotion, 4 we also define what we mean by improvements. The li~t 
is Bllbstantially identical with tbat contained in the present law; but,. iu order to 

, provide for works which might be called r.r by the circumstances of one provo 
ince . and not of another, we enable Local Governments, with the sanction of 
the Governor General in Council, to bring under the'category any other works 

,of a like nature. Vats for agricultural purposes, farm-buildings, planting 
topes, ",hannels, preservation of the soil on ridges and slopes, and in the villages 
of hilly traOlts, and the prevention of laudslips and of the formation of ravinps 
and torrents have all beeu suggested from different quarters as fit objects' 
for which loans might be advanced. 

~'By making' subject to the sanction' of the Governor General in Council 
the exercise of the power conferred upon Looal Governments, we endeavour to 
guard against hasty action likely to affect private rights, 

" One main reason given for the reluotance of agrioulturil!ts to avail them
selves of the provisions of the present law is the delay in obtaining the 108011 

caused by' the elaborate enquiries preSCribed by the Act on receipt of the 
appli~ation. By section 5 we leave it optional with the offioer to whom. the 
application is made to issue a notice oalling for objections. 'In provinces 
where a record-of-rights is carefully maintained, and where the rights of the 
applicants to make improvements arc clearly laid down by law, it will rarely 
be necessary to issue the notice, and much delay in granting the loan will 
thereby be avoided; but where these favourable, conditions do not exist, a 

• slower procedure is inevitable,eand 'notice will issue as 'a matter of oourse. 

" Whe~ qU~9tion9 ~f title or the like are, raised 'which th~ offioer feeis that 
he Qannot satisfactorily dispose of, the parties will be referred for a s6ttl~Inen,t 
of their disputes to the Courts of law; and, until such settlemel!t be made" no 
loan will be granted, . 

" As explained in the Statement' of Objects and Reasons,section 6' pre
scribes with some detail, foUowiD~ the model of the' English Aots on similar 
subjects, the mode and, the period in which the loans shall be repaid. They 
must be repaid by insialments, ,In the form of annuiiy or, otherwise, within 
a period' not to exceed 85 years, unless the Local Government and Governor 
General in Councll, having. regard to the durabil~ty of the work .. for the 
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- purpose of whioh the loan H granted, and to the expediency' of the east of the 
work being paid by the gelleration·of persons who will immediately beneil.t 
by it, think pr~per to extend it beyond that term. The, existing law laid 
down no period for ,the repaymell:t of th3se loaus., The pra.ctice was to' require 
repayment within a certain numb(lr of years, fixed with reference not to the 
durability of the work but to the amount 6f the sum borrowed. The result waa 
that small men who had taken loans were compelled to repay prinolpal and 
interest before they had realised the full benefit of the works for which the 

,'loans bad been granted, as the amount of the annual instalments was gen
erally out of all propprtion to the extent of tile annual' profi'ts derived from 
t~e improvement. It seemed to us, therefore, that the raw should olearly 
indicate the policy to be universally adopted, and show that toe object aimed 
at by the Government of'India is not the speedy realisation of the lo'ans, liut 
the promotion of improvements o~ the land~ 

"I believe I am wlU'ranted in saying that the Government of l,!-dia has 
no wish to make money out of these transactions. aod that, so long ,as the 
interests of the general tax-payers are gua,rded hy adequate seourity for the 
payment of instalments sufficient to cover risk of loss, the period' fixed (or tlie 
liquidation of the debt may be a long one. 

" We were unable to adopt !l suggestion, emanating from high' Revenue 
'authorities, that repayment of tlie prinoipa11ent should never lie req,uired but 
, that the loan should be commuted into a permanent addition to the land
revenue! equivalent to the interest on the sum advanced; This, pIan, specious 
thougli it seems, we found to be open to the fatal objection of mixing up 

, inextricably the affairs ofthe State in it$ capacity of capitalist with its business 
as a. landholder, and we believed it i~possible to devise a plan which would 
reClonoile borrowers to paying an annuity for ever on aooount or an improve. 
ment the duration of which is necessarily ~mp"()rary. 

"Seotion 7 is an expansion of the corresponding seotion of the present 
law, empowering Government t~ recover, witli interest (whioh liy. some 
un8000tintable oversight was'omi,tted from 'Act XXVI ,of 187i) and coste, 
advances madit under tbis Act from the borrower or' his surety, or from 
the land improved or hypothecated, as if it were an arrear of la.nd-revenue ; 
.and we have added a proviso protecting iaterests in. the land which., existed 
before the date of the loan., • 

• e We'bave further authorised the Collector, on the applioation ota surety 
from whom any arrears due by the principal debtor on account of a loan, inter
'est or oosts liave been realised, to reoover in a similar '."ay such sums frOIl1 
'the borrower or from the Illnd: This provision is intended tn induce persons to 
come forward readily as sureties. 
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.. In seotiod 8 we have h ROme extent adopteq. a 8IlggestioD:. of the Govern
ment of Bengal, and pt6vi,decl that. the- oi'der of an officer gi'anting a loa'Q' 
should be conclusive evideno3 that tbe worli: for' which the loan was granted! k 
an improvemcnt~ that the persou mentioned i'n' tile order had', atihe ditti ali' 
which the order was made, a right to make the Improvement, arid that theiril .. ' 
provement is one benefiting the ial}d specified. 'These are points whioh" so flii 
as Government is ooncerned, it is non desirable or expedient to' liave onllecl:in. 
question in Courts of law'; but we have I!'ullrded Il~ainst injllry to private ri'ght91 
by restricting the opel'atiOl~ofthe provisio&ls to the purposes' of this' Act only. 
No' one wiU be'able to contest the right of Go-\'ern~enb to recover a loan'tali:ea: 
fof an improvement under this Act on the grounds' that the work, was not ~n 
improvement .. oithat it did riot benefit the' ilind, or that the person wlio 
.made it had no right to do SI) when once an order has been recorded' on these 
pointS by: the prop.er officer~ but as amongst private persons •. such disputes may 
be fougbt out in the Courts of law notwithstand'ing the existence of such order~ 
.' . . . 

.. Section· 9 was framed to meet a wish of the Panja.b Government, with the 
object of iD.ducing village-communities or joint proprietors to take loans for 
improvements, such as tanks or emh~nkments •. in which they were j~intly inter
ested, by enabling them to define 'conclusively at the time of taking the 10an 
th~ amounts'foi which; as among thelDselves. eaoh should be he1d liable, with
out impairing the joint and severaI'liahility of the'entire body for' the debt to 
Government • 

.. As ~xplained by MI'. Orosthwaite in the original Statement of Objects 
and Reasons, ,every thing for which it is not absolutely essential to provide in tlie 
body of the Act is left to rules to be framed by the, ,Local Governments with 
the- pr.eviou8 sanotion of the Government of India.. In an Aot of this nature, 
intended to apply to al1 India, it is impossible to lay down rules on lloints suoh 
S!Io are enumerated in section 10; which will be equally suitable for every 
province; and &8 the only. interests likely to·be affected:are those;ofGovernment, . 

. the· ordinary! objeotions' to giving Buch extensive· powers to Locat'Govern~ 
ments have no weight. Local Governments have the strongest motives. to 
promote- the successful working. of the,Aot, and may safely be left to guard 
their· own interests • . 

.. Seotion 11' contains a Vdry iniportant innovation on tlie existing·1a~. 
It declares generally that the hioreasein value deriived from ailiinprovement 
·made with the .aid of' a loan granted'uridedhis Act'shall'not b.ftliken'into 
account in revising the land·revenue assessment' cif' the' land benefited .. 

.. On this subject the Famine Commissioner wrote;- ' 

.. , In addition to·thediflicultieimentioned &il'arising,oot of the working of the 1Ulei mad'e 
under the Act (XXVI ofl871),.another reason has been prominentl; aIlogeil for ~ JiUinclinatioD 
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0,£ lcndl'olael's to spend moneYI whether their own or borrowed, on the improvem nt 
of the land, and that is their doubt whether, at ~he expiration of the term of settlement, they 
'\ViII be allowed to enjoy the whole profits of sucb an impro~ement, or whether it, will form the 
occasion for an enhancement, of their assessment. In the Pllnjab, it i. a rule of the revenue 
system that the constructors of new w-Ils should be protected for 20 years from enhancem.nt on 
acconnt of the irrilfation thus provid.,d and tbat repair< rs of old wells and diggers of watercourses 
should be similarly protected for 10 years. In the Ncn-th· W.stem Provinces, Oudh and the Cen
tral Provinces, no definite rule appearS to have been laid down. In lIira,' and Madras, rules bave 
been issued providing that the as,essment on land. on which wells or other improvements have 
been const:'llcted by the ownere or occupllnts I't their own cost shall n, ,t be enhanced at iI future 
~ettlement except on the ground of a general revision of the district rate,s. But tbe'e rilles 
have not the force of law, and iu the Bombay Presidency alone has this understanding been 
embodied ill an Act, We thiuk it imp"rtant that a preciae and permanent underatanding 
alzould be come to ,0" tit, .abject and rlJtified by law. The landhold.r should be guarant.ei 
against any ~nhance:nent of his assessment fol' such a period as shall .ecure to him such a 
reasonable return on bis inve.tmeut as will encourage the prosecution of improvements! 

"As regards the allusion to the North· Western Provinoes, I would observe 
irl passiJ;lg that a rule of the nature indicated has been expoutively prescribed, 
bilt it is indefinite in its terms, and there is reason to believe that it has not 
been. generally or uniformly aoted on. 

C'The section as it left the hands of the Select Committee proposed to go 
even beyond tpe. recommendation of tqe Famine Commission, and to exempt 
from inorease of assessment profits arising from improvement efi'eated by the aid 
of loans taken under this Aot, not merely for euoh periods as would seoure to 
the maker a reasonable return on his investment, but for all time. In th9se 
temporarily-settled provinoes where oultivationhas almost reached its natural 
limits, this principle might perhaps be applied with advantage; but in others 
where extensive areas are still awaiting reclamation, which O.1n prao~ically 
yield no return and pay no revenue until irrigated, the enaotment of suoh a 
hard·and·fast rule would result only in a' useless saorifice of the prospective 
financial resouroes of the State. I therefore propo~e to move tbe arnendment, 
immediately 'after the Motion now before llS has bllen disposed of, of which notice 

'has been givlln, with the view of empowering the LOcal Governments, with the 
sanotion of the uovernor General ill Council, to-fix, by rule, periods after the' 
,expiration of whioh increase of value arising from the reclamatiqn of waste 
land, or from the irrigation of land previously assessed at unirrigated rates, 
may btl taken into aacoun~ in assessing the land-revenue. To all other im
provements under the Act, the ,general principle, pres'cribed will apply. No 
enhancement of land-revenue will ever be olaimed by Govern'ment on account 
dilie~ " , ' , , 

" If the amendment be aocepted, th!l seotion will then, in'the words of the 
Famine Commission, embody 'a precise and permallent understanding, on the 
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subjeot, and give to suob ~nderstanding that legal ratification whioh is essential. 
to its suooessful operation. '.' 

II This Bill being intended to regulate only transactions to whir'h 
Government is a party, no plaoe can properly be found in it for a' provision 
eorrespon:ling to section 11, as to improvements effeoted by tenants. Tenants, 
as well as landlords, have an eQuitable right to enjoy the fruits of their 
labour and expenditure, but the legal provisions for seouring this objeot m\1st 
be sought for in the law of landlord and tenant. In enaotments already 
passed. Ilr now pending before this Counoil. they have not been overlooked, and' 
the subject has lately engaged the attention of the legislature in England as 
well as in India. 

"Suoh, my Lord, are the rmain provisions of the. Bill. We' have 
endeavoured to amend tbe present law by simplifying the prooedure on 

. applications, and -to give to it -greater elastioity by oO'nferring on the Loc,l 
Governments extended powers of making rules for matters of detail. We" 
have indioated with no unoertain sound the wish .of the Government of 
India that repayment of advanoes sJlOwd be made as easy as possible to 
the borrower consistently with tbe interests of the general tax-payer, andwe 
have announoed in unmistakable terms· that Government will not hasten 

. to appropriate, in the shape of enbanoed land-revenue. pro:6,ts arising from 
improvements effected under this' Aot. I oannot assure the Counoil that tlie 
passing of the measure will inaugurate a new era of improvements,or give an. 
irresistible impetus to the building of well~. The Indian agriculturist is not a 
man of enterprise, and inert babits, the growth of centuries, are not altered in a 
day; but if, under the present Aot, with all its imperfections, over a lakh aild 
a half of rupees were. expended in the Panjab within: three years, if within the 
same period the expenditure in the North-Western Provinoes and Oudh 
reaohed nearly 31lakhs, the bulk of this being due to the influence with their' 
people possessed and exercised by the same district officers to whose suooessful 
working of the Northern India Takkavi Aot I have already alluded, and 
if the Opium Department was able to induoe its oultivators to take in advanoes 
for wells silice 1879 no Ims than Rs. 1,~2,600, we may reasonably anticipate 
that the removal of obstacles whioh have hampered the operation of Aot 
XXVI of 1871 will not be unfruitful, and that it will be followed by a steady; 
if not rapid, inorease in'the number of new works/oonstruoted year by year to 

protect the peopl'l {rom famine by h:i:lproving the }1roductive powers oI the 
soil throughout the empire ... · 

The "Hon'ble SXI!. . STEUART ,:BAYLEY said: .. Th.er~aie several poillta 
eonnected with this Bill which, from the point of view of the Revenue ani 

S 
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Agriculturil.UDepartment, are of cdmriderable importancej ancl.,.though the, have' 
been mostly dwelt upon by my hon'ble friend Mr. Quinto~ atill therea.re llwtt 
01 three of ,them on which I would ask the permission of the Council, to offer 
some additional remarks. The first of tbese points relates t(j the question of 
roans by private persons or agricuIturlil lIankIJ. The reasoIi' wliicli led' to toe in
troduction in the origJ'oaf BIU' of' the provision regarding lbans tOf agricultUral 
purposes, made by private persons duly au tliorised by the Coliectors, tO'lie relt 

c~vered by revenue-process WIlS explil.i'ned iii: the three fast paragraPhs of the 
Statement or Olijects and Reasons, and re was further dwelt upon i'n'my hou'bl~ 
friend Mr. Crosthwaite's opening speech and amplified again by myself. Tliosif 
reasons briefly pu~,were, :first, the natural d'isiike of cultivator-borrowers t,t, 
come to the Government and get their loans exolusively from tliem. It was 
explained! that where a man haa two competitor. both effening to lend, him. 
"money, one. of wham can only lend'him money for one purpose, and. the other 
for all purposes; waere in, the one oase the procedure was exceedingly compli

coated, and in the other money was readily av&ilable" it is perfectly clear that' 
under such cireumstances the borrower will gP to the Nativemoney-Ienderand 
not to the Government.' Another reasOll was that Government officers ar-a, from 
the ~ery nature of their duties, and from the ciroumstanoel' under which the,; 

. carlyon those' duties" incapable of sufficiently, acquainting themselves with the 
circumstances ~f the borrower. These two facts seemed to indicate as a natural ' 
conclusion that Government" if possible, sho.uld let tbe business be done by; 
private PeJ:Sons" and that.. in consideration of private persons or banks taking up 
'this business" and carrying it out on oonditions,to be approved by the Govern
~ent., that. Government should give. them speoial facilities for recovering thei! 
debts. These were the ciroumstances which led to the seetions being 'originally 
introduced into the, Bill., The sections were purely, skeleton sections, and aa 
waa' observed at the time,.could lead. to nothing without very careful consider
ation of the details and being thoroughll thrashed out in committee. When 
the question came to be considered, it. was' found that it bristled with difficulties 
of all kinds, Thele was., first, the, difficulty of, distinguishing between loanS 
given for one purpose and loans given fOl other purposes;. fOl obviously, although 
Government might undeltake to reeb,vel! loaDS lent for speeial purposes. under 
special conditions" it, wali not at all so olear that they might undertake to reeoyer 
loans gjven fOl ordinary, transaotions. Thell objection was taken. to giving 
preference to one kind of loan and one'class of oreditors, ovel oiher kinds of 
loans and other classes of creditors, and oonsiderable doubts were explessed 
by experienced officers as to the expediency of allowing Revenue-01Iioers to 
collect those private debts. There was also great difficulty in arranging for the 
clearing up ot prior inliumbrances before banlts' could bEl induCed to advance 
money on'l'iakybuslnell8 on what the GOTel1lmenti CQiliideied'moderate rates at 



L..4.ND IMPROPEMENT LOANS. 177 

interest. Still further c~Diplieaiion, was likely to &rise out of the, sim.~ltand~ 
oua or cOncurrent jurisdiction in. reg&l'<\ to i!lenti~ tralis&Ctwns betwetlR the 
:Revenue and Civil Couts. Tile consider~tion, of $11 these difficulties led to 
lhe general oc)Ilclusion that it was better noS to inc~ude .legismtion ffl' ,thiS 
purpose in the p'resent Bill, lIut. to take the subject up separlllfltlly and,lIonBidet 
it; with all its difficulties on its own basis, :My llon'ble f,rrend Mr; Qu-inton Aas 
observed that the matter is not Mne with. As a matter of fact, since Sir 
Evelyn Baring made his speeoh in tbfs room about a year ,jgo, tbli special e~. 
periment to which he tlierein referred In regard ,to some partioular tatuqaid 
the Dekknal1lias been the subject or oo~siderabie oorrespoIidenoe With iM 
Bombay Government, and, through tliat GovernmeIit' in oommunication "itll. 
Sfr Willi&m Wedaerburn, committees of capitalists have heen induoed to con
sider tlie experiment. The suftjeot has noW' beeIl. thrashed out; most of thli 
details ot if are about to be submitted to the Secretary' <if'St.ate, and, until ba 
has expressed hiS opinion upon it, no furtli.er action will be taken. That Is • 
'how the case at present stands, and :[ may mention tllat'the conolUsion oome: td 
by the Select Committee to not iegisl'ate for this particul'ar point had aI'reil.dY 
oommended itsel! to the Seoretary of State. 

:. ; .. , 
"'llhe ned point upon which t ha.ve:to'ask the attention ot theCollnoil is 

that of tlie repayDientotIoans uMer seotion 60f,theBill .. My boli'hlefriend 
Mr. Quinton hlllfobse#edo that, tM ' sectiol1 in its; preSent:' shapeill'very inuoll 
amplified fr<!)Ir what'it stood! hi the original Bili~ and has etplained, what 11he 
object ,in: amplifying it was. N othing'is' xnorenotie'ea'ble fu·the Col'l'espOniieno6 
of tbe Loollli Governments,on,the'subjecb 1Ihan, the'fr'llquiIiDt. oomplaints made 
flbat one graat obstllole to' working the presatit system is'tHe' very short, period 
OVllr' whillli' thll'repayment bf loarls enended" Iti is geli.erally:froll1', five to teli 
yearBl and it varies, not with, J.'egardoo,the nature oHh'll improvement, but ivitli 
regard' to the amount ' of' maDey spent,upon it. The point is onit which'reeotti: 
mended itself strongly to Jny'hon'ble:friendSiJi'EvelyDi.Bal.'ing. lind' it was at 
his request principally that the seemon, ill, draWn as,it. is iii thelBill!-and the 
IIpeeial refer6ll.clf made to,it in 171u! Statement:' of Olijeota'and1 'Reaso1i.s., ,H'li 
wanted it to be 'Understood that the Government,have' n!)' objeemoIi to !lxtl!ndll ' 

ing to 30 or S& yea1'Jftlia repayment of, loaDS :where' necessary rand a1sui,iQ 
IIpeoial oases, in parmal1e1J.t and' oostly il:nprovenientsj thaMt' wciuld be's.,mattel! 
for the oonsideration: of the Lodal Government wliether they should not extend" 
the period of tepa.ymenb beyondt the' generation that actually' bllrre\fed thlf 
itllltleyand thro'lt some of the blirdelilupon the IUQceeding' generati!)n~. 

, . ':\ • • • p • • " • '. .~ ~ I " 

•• In oonnection with, this question of the repayment of loans, one important 
and ,cllmcult propoaal bas 'been ~det- and i,t: is 'o~e -wbi~h has .the suppo~of, 
some experienced Revenue-offioers, among whom I JIl&y. mention the SecretarJ 
to th,e GoveJ'Dlllen~ of Inlli4 in th,e :Revenue ~nd AgJ:iculturllol DIl,PaJti'llent. 
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That proposal is that the 10a11 should be commuted into a perpetual charge on 
the land instead of being repaid within a.,certain term of years, and that it should 
form a perpetual addition to the rent or revenue, but for present purposes only 
to the revenue. The proposal has in it certain obvious advantages. I myself 
think that it would be exceedingly popular, and that it would induce a rapid 
acceptance of these loans for improvements. . . 

"It would be popular for this reason-that the interest is fix~d below that 
at which a man could'borrow from a Native capitaiist: he has also the immense 
advantage and satisfaction that he Has never got to repay the loan, and that the 
burden of it will be thrown upon fllture generations. There is also another 
great advantage connected with it, and that is that, the security being land, 
and not personal, not only can Government affotd to lend the money at a lower 
interest, but also you do away with the necessity for collateral security, which 
is a very serious obstacle to the working of the pre~ent system. 'tou only 

• require collateral seourity where the borrower has not got a transferabla, 
interest in his land, but that unfortunately is the case with the great 
majority of the cultivators in Northern India. There is consequently a 
good deal to be said for the proposal, and at one time I was rather in
clined to Bupport it; but otber considerations prevailed, and.1 found that 
the objections to it were very serious. It 'is obviously inapplicable to 
the permanently-settled districts, to tracts where there is much Bub-in
feudation, and to' tracts where the assessment is made with joint proprie
tary bodies, village brotherhoods for instance. There is a further objectioD 
to it, that it would necessarily lead in the future to great inequality of 
assessment; for instance, where two men made similar improvements with 
the same amount of money, the one has repaid his loan and the other has had 
his loan 'commuted into a permanent addition to his revenue. In course of time 
the man who has repaid his loan is assessed, and his assessment will be much 
below that of the man whose interest on' his loan is added til the revenue. That 
may b,e kept in view f<!r a short time, but the inevitable tendency of it would be 
in the course of time to bring the assessment of the man who has repaid his loan 
up to the same level liS that of the man who is still paying the burden of his 
interest as lin addition to his assessment. But, besides these objections, it WIIS 

considered by the best authoritie~ that it was economically wrong in principle 
for Government to mix up this loan business with its reversionuy interest in the 
produce of the ~oil. The loans should be lent as anybody else would lend money, 
and all that Government wants to recover is the interest on its own money and 
sufficient to cover risks and the cost of collection. It was felt that such a pro
posal as making a permanent addition to ·the revenue for improvements was 
licarcely consistent with the particular prinoiple in seotion 11, which desires to 
exempt all improvements hereafter from future assessment. There would fur-
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• ther be a risk of serious complication in the case of an exhausted improvement. 
The man who has had his revenue peQDanently inoreased in connection with it 
will very natnrally call for lIMl"emission, and it would be exceedingly diffioult for 
Government not to grant that remission; in other words, he will borrow money 
for his failure too cheaply and at the expense of his neighbours. For all 
these reasons it was determined in Committee that this proposal should not 
be embodied in the law, and 1 hav: quite come to the conolusion that the Com
mittee's decision was correct; 1 only notice the matter here to show that it has 
not lightly been cast aside but fully consipered . 

.. Still connected with this que.qtion· of interest, my hon'ble friend Sir 
Evelyn Baring hsd intended to make a few remarks, and as he was not to be 
here when the Bill was to be considered in Council, he sent me a short :note 
telling me what he intended to say. It was merely to point out that, under the 
present law, the rate of interest is fixed by rules made by Local Governments 
with tbe previous sanction of)he Government of India, and that in our nem 
Bill we do not attempt to alter the procedure in any way; that the present 
rate is a uniform rate of 6t per cent. whioh was fixed by the Government in 
1877, the Government desiring it to be understood that they did not wish to 
make any profit by these loans; that the object in fixing the rate of interest 
was to fix it at such a point as would not only suffice to oover their own 
interest, but also the cost of collection aDd secure them from loss; and when that 
was done that was all they wanted; but if any Looal GoveJ:nment thought that 
these objects could he secured at a lower rate of interest their representations 
would be oonsidered. That is what Sir Evelyn Baring had to say upon that 
subject. 

"I now oome to a still more important question-':'that of improvements 
under section 11. My hon'ble friend Mr. Quinton has already' given the 
history of the section and of the proposed amendment which he would make. 
I msy say rsr myself that I am very pleased to see this amendment; for with- . 
out it I should have had some diffiolllty in aooepting the sootion as it stands; 
Mr. Quinton has already quoted what the Famine Commission have said upon 
the subjeot j and there is one other extraot I may read to you in oonjunction 
with his remarks. They wrote :-

'" In Hdition to the difficnlties mention lid in paragraph ~ of this section as arising out 
of the working of the rules made under the Aot, another reason bas been prominently alleged 
for the disinclination of landowners' to spend money, whether their own or borrowed on 
the improvement of thQ land, and that is their doubt whether at the expiration of .. term of 
settlement they will be allowed to enjoy the whole profits of lUoh an improvement., or whether· 
it will form the oocasion for an enhancement of tbeir assessment. In the Punjab it is 
.. rule of the revenue system that oontractors of new wells shonld be protected for ~o years 

. 4 
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from enhancement on aceQUtn Qf the irrigation thus provided, and that repairers of old well. 
and diggers of watercourses, .lJ>uld be sim~a.rly protected for 10 years. In the North. 
Western Provinces, Oudh, and. the Central Provinces, no dennite rule appears to have been 
laid down. In Birar and Madras rules have been issued providing that the assessment nn 
lands on which wells or other improvements have been constructed by the owners or occupants 
at their own cost shan not be enhanced at a future settlement, except on the j!round of 
a general revision of the district rates. But t)v!se rules have not the force of law, and in 
the' Bombay Presidency alone has this nnderstanding been embodied in an Act. We think 
it important that a precise and! permanent understanding shonld be come to on the subject 
and ratified by law. The landowner should fe guaranteed against any enhancement of his 
assessment for such a period as shall secure to him snch a reasonable return on hi. invest
ment a. will encourage the' prosecntion of improvements. It appears to be quite possible 
to draw up a set of rnles defining what the period should be for any locality Or any class ilf 
caseS', so that it may be clearly known, ·withont fear of mi.take o. clanger of retractation allli 
change of view, by every landowner or tenant who exe"utes a permanent improvement on the 
land, whether he is entitled to the entire pronts arising from it, or to a part for ever or for a 
term of years. We have made a' further reference to this subject in the section which treats 
~f wells. 

" 'The question of how far the State could properly intervene directly in the conotruction 
of wells in the case of the landlords declining to take advances, or not assenting to the cblll'ge 
for the construction being placed on the land, is not one easily answered. But, notwithstanding 
the arguments that have been adduced by some experienced officers in the opposite sense, we al e 
not able to satisfy ourselves ei ther that the G"verllment could safely or equitably iosht upon 
the eonst;uetion of II well on any land at the cost or risk of the owner of that land or iu 
occupier for the ti:ne being, o:r that it would be practicable for tbe Government nnder any 
system which provided for too first construotion of wells at its cost, also to undertake their 
maintenance for all time. Assistance might properly be given by the loan of dredging tools, 
or of LOling tools in countries where rock is likely to be met with; it might also u.ke the form 
of loans of lOoney, or both loans and supervision. Provision might also be made fur meeting 
all difficulties dependant on complications of tenore or differeoces of opinion among intereated 
parties, the law being so amended as to provide tbat where co-propl'ieton whose land will be 
benefited by tbe conetrnelion of a well cannot agree, the wish of the majority should override 
the dissent of the minority. It migbt 'also be p"ssible to stimulate well-consl~uction by eJ:

tending the practi •• of Bomhayand M'ldras to Upper India so far as to rule that the assea
IDent of land irrigated from a permanent well should not he liable to enbancement on account 
of lhe well at any revision "f tb9 settltl.';en6, provided that the well is kept in effioient repair. 
Bu t wbatever plan be adopted to facilitate well-construction, we can hardly doubt that in .ome 
way tbe landbolder must discharge the cost "f first constraction, witb interest tbereon in a term 
of years and thereafter btcome the sole owner of the well, and be placed in reopect to it in exactly 
the .ame position as that wl.ich he wonld bave ~ccnpied if he had made the well himself.' 

" The Revenue Department last year in taking up the recommendations 01 
he Famine Commission piece by piece had to consider the whole question. 

They called upon each Local Government f~ a statement as to bow the law 
and ru.les stood in each province. The answers came and the Bombay Gov
erl1mamt naTa legislated for it and Madras has provided for it, in its Revenue 
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rules. The Bombay law stands thus. Section lOll of the :Bombay Revenue 
Code is as f'lllows ;- . • 

... It Bhall be lawful for the Governor in Counoil to direct at auy time .. fresh revenue--· 
surve, or an, operation subsidiary thereto, but no enhancement of assessment shall take eJfect 
till the expiration of the period previously :6,.ed under the provisiol\s of section 102 • 

.. r A revised assessment .ball be med Aot with referenee to improvements made from 
private cllpitaland resourees during the currency of any settlement made UDder this Act or 
under Bombay Act I of 1865>, but with refer.nee to general oonsid.rations of the value of 
land, whether as to Boil or si.tuution, priess nf produ@e or facilities of commanioation.' 

.. Then a subsequent section (107) provides:- • 

.. r Nothing in the last preceding section ahan be held to prevent a revised asBeBsment 
being fixed-

" r (a) with referenoe to any improvement effeeted at the OCBt cif Government, or 

.. r (b) with reference to the value of any natural advantage when the improvement 
elfeeted from private capital ard resources consists only in having created 
ths means of otilizing such advantage, or 

. ". (e) with refereroe to any improvement which is the result only of the ordinary 
operation of hnsblLndry.' 

" The Madras rules are found in the Standing Or4ers of the Board, I· 
paragraph- 5-

co , Collectors of districts in whioh settlement by tbe Settlement Departm·ent has b~eu 

completed or is in progress will notify in their Gazettes that the rates will be liable to revision 
after thirty years' duration. It is to be ell:plained however to ti'e raiyats that if ths general 
rates of a distric{ are altered. tbe demand will be regulated with reference to the intrinsic 
quslityand position of the land 8S compared with other land of similar natural soil and situa
tion, and not with reference to any i~provement ~bich may have been effeeted by the raiyat. 
at their own cost.' 

.. And again in paragraph 8-

" • The raiyats should receive the most distinct assurance, that the tax on I.nds cultivated 
by means of wells benoeforth to be reocnstructsd by them at tbeir own cost, will never be 
enhanced, nnle8s on a general revision of the district rates I and that in such revision any 
modi6cation in tbe assessment of lands 80 improved will be irrespeotive of the incressed value 
conferred upon them by their holders.' 8 , 

" I need not go into the rule for the other provinces. With the excep. 
tion of the Panjab the rules are somewhat'ind.efinite, and I cannot say tba~ 
they have been very carefully acted. upon in all the settlements DNIdehithertG. 
.With these facts before us the· question of how the Famine Commissioner'. 
recommendations were to be ca~ried out came to be considered" and a proposal 
wu made to legislate upon the subject. Mr. Crosthwaite was cOIlIwted. and 

• 
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htl drew out a rough sketch 'Of the lines on whioh in his opinion legisliltion 
ought to be conduoted. I will briefly mention those lines because they con
tained some suggestions of importance. He proposed that improvements made 
during the currency of existing settlements should be registered. That is 
a very valuable su~gestion. The value of the improvements was to be 
settled by a committee of arbitrators and rflgistered, together with the improve
ment and the area covered by it. Then he divided his improvements into 
two classes, one of which might be specified as quasipermanent improv.e
ments and costly; the other more'temporary and less costly improvements 
and partaking of the astUTe of reclamation. The first class Mr. Cro~thwaite 
proposed to exempt from assessment altogether j the second class he proposed 
to exempt absolutely for five years, and thereafter to let him recoup his 
interest, by deducting 6i per cent. on cost of improvement from the full asse~s- • 
ment of the land. These were the lines upon which Mr. Crosthwaite thought 

, that it would be possible to legislate. When the question came up to be 
discussed. ,we found that difficulties oropped up at every turn. The first 
main difficulty was perhaps one of theory; it wa~ in fact to reconcile two 
conflicting theories-what I may call the English theory and the Indian 
theory. The English theory has regard to the relation between. lessor and 
lessee, ·and from this point of view the English theory naturally urges that 
any increase in the letting value of the land caused by the lessee should 
be his and benefit him, and that he should get this benefit in the shape either 
of an increased length of lease on the old terms, or compensation' for the un
llxhausted portion of his improvements. The Indian theory, if I may say' so, 
disregards altogether the relation between lessor and lessee and looks upon 
Government, as a joint proprietor with the landholder, and that Government, 
as joint proprietor, is by the ancient law and custom of Indi,. entitled to a 
share in the produce of every bigha of land. The logical deduction from the 
English point of view would be that the landholder should have, as a perma
nency, the full benefit of any increased value caused by his improvement. Even 
here I think myself that the fact of the landholder in India having a permanent 
right of occupancy in his land really divides off his position in a very marked 
way from that of the leaseholder in England whose position is a temporary one. 
1'he natural outcome of the Indian point of view is that when the Government· 

, as the sleeping shareholder in the la:ad has provided that the improver should 
receive full interest for his money spent on improvement, and that he has been 
recouped for his original outlay, thereafter the Government should retain its 
right to ~ share in the improved produce of the soil. These two theories no 
doubt are antagonistic, but I think that it would have been possible to have 
come to a reasonable compromise upon them. AS a matter of fact you will see 
that Mr. Crost~aite based ~ proposals on the Indian theory, but he went far 
outside that Indian theory when he propOsed that permanl'nt improvments 
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of a valuable kind should be exempted for nero His object in so doing .'WBS 
that he considered that public policy required that 'We should do all in our 
power to encourage improvements of tJlls kind ra.ther than look to future .in
crease of reveuue. And in this view, as a matter of expediency, I most fully 
concur. I think that it would have been very possible to arrange the ·two 
qon1licting theories upon somewhat such terms as these if we had gone. on and 
proceeded to legislate. But there 'Was another· difficulty and, that. was the 
difficulty of distinguishing betwe:n the two classes of improvements . which 
Mr. Crosthwaite desired to distinguish. It was almost impossible to draw any 
line or to find any logical terms to cover the distinction which he desired; per
manent and temporary would not do, nor perfect and imperfect; and after con. 
sidering the matter againl I have come to the conclusion that oui mistake was, in 
looking at the nature of the improvement instea.d of trying to find the' distinc
tion in the condition of the country to be improved. I : think , that if we had 

,looked ra.ther to the question of complete or incomplete oultivation, ~1 a ,sparse 
or full population, we might probably have more easily found the' means of 
logically distinguishing between the two olasses than in looking to 'the nature' 
of the improvement to beefiected •. However, the idea of special le8islation 
upon this point was aba.ndoned, and it was Jibandoned because it was inextri
cably mixed up with the very much larger question with rega.rd to the whole 
principle of Ie-settlement in Northern India ,wnich 'WB.S· at that. time, under 
reference to the Secretar,}" of State •. ' In referring that question to the Secretary 
of State, the Government·of India. expressed in very general and brcad terms 
its desire that improvemeilftl effected by' landholders should hereafter be 'ex
empted from B.Ssessment. and in reply the Secretary 'of State, in equally general 

. and broad terms. expressed his thorough approval of the prinoiple. The general 
question, including the special point of assessing improvements, is now' 'undlir 
the oonsideration of the Local Governments. . Wheo,thorefore/, sectioD 11 was 
introduced in Select Committee I had very great doubts as to whether it ought 
to be accepted; not because I doubted the principle of it, I quite aocepted'and 
most strongly endol'l'e the prinoiple that as a matter of policy,we' ought ·as: 's. 
rule to secure to the improver the, full va.lue of ,his improvement i-but for 
the reasouothat the general·question was then· undeI' ,the, consideration.,of the 
Looal Governments, and ·it appeared Ito" me that.· modificationS.'iDight" have 
to be made by each Local :Government. It was 'also perfeot1y obvious ,that 
we could not deal with improvements made under this Aot.·with. the'money 
borrowed from Government in a different way' from improvements made ,out 
of private capital, and tha.t whatever we did·in the (tne case:would·bind,' us :in 
the other; and it Beemed to ine ,that it would be better if we were' first to.· get 
the Local Government,' ,opinions and that the matter should ,be ·legislated' for 
in regard to improvement. as a whole," and, :not· in . regard .; to. ,improvements 

, . 1, ,'. , .• ) "" : .. " "I,,:, O. ,: 
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only on money borrowed from the Government. However, my views did ont 
command the assent of tile ma.jority and I gave in on that point, but shortly 

·after that, as my hon'ble' friend MI. Quinton has explained. it pecame 
obvious that some modification in the broad and general rule we have adopted 
should be made; and it became specially obvious in regard to the Panjab. 
In the Panjab,. in the south· western districts, the condition of things is that 
there is a very large amount of waste land unoccupied, and a very spsrse 
population ;. the land in its unirrigated state is of very little value, and in 
Montgomery for instance, such land is assessed at somewhere about one anna 
an aO,re; but as soon as water is brou,ght to it, it can be assessed at 14 annu 
or one rupee an acre; and it seems monstrously unjust to the gen.eral tux

,payers of India that the Government of India should give up all furthpr claim 
to the increa~ed produoe of land a~sessed at one anna an aCl'e when by a very 
small expenditure that land becomes assessable at one rupee. That would be 
the effect of seotion 11 as it stands, and consequently I think that the amend
ment which my hon'ble friend Mr. Quinton proposes to introduce to that 

• section is,8 great improvement. The point has a furth"r indirect bearing on the 
GoverlOlment revenue, for it is not merely in the present that you lose. but as has 
been already pointed out, there is t~is to be considered-when you come to revise 
your settlement hereafter, the question of improvements made before tbe pass
ing of this Act must come up. People who Ilave been assessed for improve
ments made on unirrigated land before the Act was passed would complain that 
others have not heen similarly assessed on improvements made sinoe the Act 
.was passed and the result woul<l be a general levelling down of assessments, 
and consequent loss of revenue to Government. That would be the effect if 
it were not for this modi.6.cation which it is now proposed tq put in the Bill. 
The present practice of the Panjab Government as has been stated by the 
Famine Commissioners is to give an exemption of 20 years and this apparently 
carries out. the principle which I have explained that the improver should 
get.back the cost of his improvement and a fair amount of interest. I find 
it stated that the average cost'of sinkin~ a well may be put down at Rs. 300 
and the average assessment from which it is exempted is put down at Rs. 18, 
and 20 times 18 is 360; and so ~e is enabled fully to recoup~his expen
diture with at least a portion of interest on it. Obviously to my mind this 
principle if acourately worked out, is far fairer as regards such lands than 
would be the broad exemption for ever of all improvements from assessment. 
I quite admit-in fact I most fully concur-in what Mr. Q,uinton observed 
as to districts where the land is fully cultivated and where there is a very 
small margin of waste and a very full population-where, in other words. 
it is far more important to improve existing cultivation than to bring addi
tionalIand under the plough-that there section 11 in its broad application 
may well stand, and the Government should 83y • improve your lands by 

• 
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.. 11 means, we shall never take anything for it.' ~ut where" the position is 
reyersed, where there is muoh waste land, where iqtprovement is scaroely so 
much improvement as reolamation, ther& 1 think that the. Government ought 
to return in its hands Bome security, and safeguard its right to share in the 
future produce of the land. As 11 have said the proviso whioh my hon'ble 
friend Mr. Quinton proposes to introduoe as an amendment quite meets ~y 
views in regard- to this partioular Bill and I shall very gladly support it; hut 
it may well be that Looal Governments in dealing with the matter in regard 
to their own province~, not with reference only to improvements made with 
Government money but to improvements gE\Jlerally, will see the necessity .of 
adapting the modification in the proviso to the looaJ. ciroumstances 'of each 
particular province and they may have to modify the form if not the principle 
of the proviso!' 

His Excellenoy TilE PRESIDENT said :-" 1 do not wish to detain the Coun
cil at any length, but I should like to make one or two observations before this 
motion is submitted to the Council. The obJect of the Bill has been ve~y , 
clearly stated hy my hon'ble friend, Mr. Quinton. It has been found in prao
tioe that the provisions of the Aots upon the subjeot of loans from Govern
ment for land improvement, have not been made use of so largely aa. was 
desirable, and have,' in certain respeots, tended to discourage, recourse on 
the part of landholders and cultivators of the soil to the Government for assist
'anoe of this description. My hon'ble friends,' Mr. Quinton and Sir Steuart 
Bayley, have quoted enra.cts from the report of the Famine Commission, 
whioh show bow muoh importance they attached to loans of this sort, and there 
can be no doubt I"think that there are few objeots of greater public interest ' 
than the encouragement by every possible means of the improvement of land 
devoted to agricultural purposes. 

"The amendments in the existing law proposed in this Bill have all been 
made with the object of rendering recourse to loans from the Government for 
land improvement more easy; and removing some, at all events, of the proved 
obstacles which exist under tbe present law to the use of such loans, 

" 1 no more than my hon'ble friend, Mr. Quinton, can venture to say whe
ther this Bil, when it becomes law, will lead to a great extension of applica
tions for Government loans. When this measure was first introduoed it. was 
I think my hon'ble friend Sir Evelyn Baring-whose 1088 to this Council 
every Member, 1 am confident, deeply regrets....;.who said that he was not very 
sanguine as to the practical results that might follow from this measure. Be 
tb(lt as it may, 1 hope that the greater faoilities which this Bill will afford. for 
obtaining these loaris will, at all events, tend to enoourage applications for 
them, and to induce the cultivators of the soil to make greater use of the capital 
of the Government for the improvement of their land. 
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.. I might content myself with'these few remarksand'put thll "quesHon at 
once, but there are one or two points which have been alluded to by previoU8 
speakers upon whioh I shoul~ like to "say Ii few words.' ,~,\ '" 

"With respect to Agricultural :Banks I desire only'to say that I ,.hope "no 
one will suppose that by the omi~sion from this:Bill of the clauses touohing upon 
that subject, which..were included in theroriginal Dill, the Government imply 

• any intention of abandoning the object ~hich they then had in view. My, 
hon'ble friend Sir Steuart :Bayley has stated that that important object is 
still under the consideration of thp Government, and that it is shortly their 
intenti~n to address the Secretary of State in respeot to it. No measure of this 
kind oould be undertaken without the sanotion of the Bome Government, 
and I hope that the publio will olearly understand ~hat the withdrawal from 
this Bill of those olauses, imperfeot in their nature as they were, does not in the 
least degree mean that the Government have lost their interest in the question 
or given up the solution of it as .hopeless. 

, .. I now oome to the point touohed on at some' length ,by Sir Steuart 
Bayley, namely, that dealt with in the eleventh section of the Dill as it now 
stands to which Mr. Quinton is about to move an amendment when tbe present 
discussion is disposed of •. Sir Steuart Bayley' has said 'that he at oiletime 
was of opinion that it would' have'been better to have omitted section 11 
altogether from this Bill, and not to have dealt in this measure with this par
tioular subject. I quite admit that s~ction 11 relates only to a portion-in 
faot only to a small portion-of a much larger question, and that tlJe prin
ciples which tllat seotion lays down are principles whioh m:us~ have, and ought 
to have, a muoh, wider applioatilJn than that whioh can be given to them under 
the present :Bill. :But at the same time I think that the Select Committee 
acted wisely in not striking out seotion 11 from this Bill; beoause I cannot but 
think that when that seotion had onc~ heen introduced and the Bill published 
with it, its entire removal would have led to serious misapprehension as to the 
intentions of Government with regard to the assossment on land improved by 
the owner or ocoupier Bnd inoreased in value by such improvement: I 
therefore think that it was wise; having once put in the section, to leave it in 
tl!& Bill, amending it 80 as to make clear the views of the Government upon 
the matter with wh,ioh it deals. With regard to the question of principle I 
will not detain the Counoil long, beoause it is a much larger question than that 
raised in this partioular measure, and it is one on whioh the Government will 
have hereafter to express their opinion muoh more fully: but. at the same· 
time after what has fallen from my, hon'hle friend Sir Steuart :Bayley, I 
should like to say a few words as regards my own opinion on this subject. 
Sir Steuart Bayley has said thatihere'are two theories on this question-the 
English'theory 1Il1d the Indian theo'7-and he de1ined the &glish theol'1 to be 
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tbat a tenant who made improvements in the lood which he ocoupied, ought, 
if he were removed from his farm, tIS receive compensation based upon the 
addition which his impravem ent had made to the letting value of the land, 
I very much wish that I could say that that is the recognised English theory 
upon this question. It is my own theary unquestionably, and it· is a theory. 
which has been partially, and in ,the end I fear imperrectly, adopted by 
Parliament at home; but it is a theory only held by a certain !lumber of p·er
sans, and there is a wholly antagonistic theory very prevalent among other 
persons' in England. namely, that the tellant should only reoeive,on quitting 
his holding repayment of the actual outlay he may have made on his improve
ments. 

c· For myself a9 I have said, I entirely hold, in respect to ordinary cultivated,' 
land, to the theory which Sir Steuart Bayley has described as, the English 
theory. 

t, 

"I think that if a tenant, by his own p.xertion, and the expenditure of his own 
capital, adds to the letting value of my land, I ought if he leaves his farm to' 
compensate him for the addttionalletting valueofthe land of which I am about' 
to take possession. I tl!ink that is a perfectly sound and just principle with 
raspectto land underfllll cultivation becau~e although it is Iknow said that there' 
are two factors in the, resnlts of all improvement, namely, tbe expendit~re of tire 
tenant's capital and labour, and the inherent qualities of the soil, ill, the elbe of 
cnltivated land, this se~lOnd factor should not, as it seems to me, b,\ regarded as 
constitllting an appreciable element in the oalculation of the value of a tenant's 
imprOl"ements. For the right to enjoy the results of the inherent qualitIeS 
of the soil is already covered by the payment of his ordinary rent, and the ad
dition to the letting valu!, of his land arising from his improvements may 
therefore be treated as resulting only from his expenditure of oapita'l and labour 
and may fairly be taken as the measure of the compensation which should be . 
given to him in respect of such improvements, when he quits the land. • 

.. Therefore, it appears to me that the principle laid down in section 11 as it 
stood is a right principle in regard to what I may describe 8~ fully cllltivated 
land, but I admit that the case of what may be broadly called reclamation 
differs very materially from that of the improvement of land already 'under full 
cultivation In the case of the reclamation of land by a very small expendi" 
ture of capital and labour, a very great result may often in a few years be 
produced., 'l'be inherent, qualities, of the land are the principal factor; the 
outlay of the occupier is a much more limited factor, and the true mode. of 
dealin'" with OlSes of that kind seems to me to pe the adoption of what is called 
in En °g1a~d an improvement lease; The land should be let at a low reitt Ol , , 6 
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should be assessed to revenue at a low, rate for a certain number of years 
80 that the cultivator may rec~up himselJ for the oPerations which he carries 
on in order to bring the waste land under cultivation • 

.. He should have ample time to fairly repay himself for that expenditure,. 
and the rent or reveniie, at first very low,' should be gradually' increased, until 
at length when the land has been hrought into a state of oultivation, It beoomes 
reasonable that'\he Government' or the landowner should step. in once for all 
a.nd place upon the land thil fllll ordinary rates of rent or revenue of similarly 
cultivated land in the Deigbbourhood~ 

" Aftt'r that bas once been done, then any otber improvements that the 
ocupier of land may sUbsequently make ought to fall under the principle laid 

down in the first portion of set,tion 11, and the person making the improve
ment should be entitled to reap the full and' entire henefit of any addition that 
~e may make to the letting value of the land. That appears to me to 
be a fair mode of dealing with the question of the reolamation of land. 
aLd from the information which I have received, I' believe that'the case 
of unirri&ated land, especially in the Panjab, a'ld probably also' in' othel: 
parts of India, which is let at unirrigated rates, falls very much into the sa'me 
category as that of unreclaimed land, .because hy a very small expenditure of 
money or labour on the part of the occupier of the soil a very large additional' 
value may be. giv"n to the land. Consequently I am quite prepared to 
admit, as 'proposed by the amendment of Mr. Qilinton, that j where' the 
improvement consists of the reclamation of wa~te land, or o( the irrigation of 
land asse<sed at unirrigated rates, the incrl'ase may be so taken into account after 
the expriation of such period as, may be fixed by rules to be framed by tbli Looal 
Government with the approval of tae GO\1ernor General in CouDcil.' My hon'ble 
friend, Sir Steu'\l1; Ba.yley, alltld.,d to th~ diffioulty which had been felt in 
drawing allY sllcil distinction as Mr. Crosthwaite origint.lly proposed to draw 

.between different descriptions of improvement. I admit the force of that 
remark as applied ,to the particular propoul made by Mr. Crosthwaite, but it 
appears to me that between improvements on land under full cultivation, and 
improvements 'made for the pllrpose of rp.olamation of waste land, or for the 
irrigation of'land at present' unirrigated, a line may be distinctly drawn whioh 
is, in itilllf, "in this oOlintry and elsewhere, q1!ite defensible npon grounds of 
principle. No line. of this kind that 'you can draw can be absolutely satis
factory; there mllt:it always be border cases diffioult to deal with; but H seems. 
to me thut such·1i line as I have deaoribed is easy and simple and rests upon 
clear and intelligible grounds; . . 

. " Under these ciroumstances, I readily agree to the adoption of the amend. 
ment whioh', my hon'bh friend, Mr. Quintou, is about to move, and with tha~ 
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alteration,it app~ars to me that section 11 will lay down an imporianb and valu. 
able principle which I hope to see in cOJ.lrse of tim~ much more widely adopted, 

.. I havo noomore to say ~t the present moment on this subjeot. I bave 
every hope that the Bill will make an important improvement in the exlstiD.g 
law, and it "ill afford me great satisfoction if it should be largely made use of 
by those for whose benefit it is inten~ed.JJ 

The Motion ~as put and agreed, to. ' 

The lIon'ble MR. QUINTON also moved'that, for tbe proviso to section 11, 
the follo~ng be 8~bstitu~d, namely: - . 

<l Pro.ided as ,follow~ :...,.. . 

.. (1) Where the inIprovementconsists of the, reclamation of waste.land, 'or ~f'the irri
gation of land assessed at unirrigioted rates, the increa.e may be &0 taken into a.Ccbunt .fter the 
expiration of sueh period a. may be fixed by rules ,to be'fratned' by' the Local' GoVernment Witll. • 
the approval.of the.Go.ernor General in Ccnmcil.' ' 

"(2) Nothing in this section sh..u entitle any pelson to call in question any .. ses'smenh 
ofli.nd-ftvenue'otherwisethan,a, i.t lpight have b,eed icalled in, ,question if tliis Act had .ot 
been p ... sed.~' .. ,', 

He said that the observations which had f!LlIen from' Bis 'Excellency' the' 
President and from' Sir Steuart' Bayley 'On' the '8ubject 'of, tbe aniendirient 
relieved him from i the necessity of, detaining' the CC]lDcil bt urgiilg.li.nftb1ng 
in addition to what he had already said in his remarks on' the previous 'motion 
and was glad that it hadobtl\ined such pow'erful support: 

His Honollf~ !rBE .tIEliTENANT,-GovERNOB. said, that ,he had intended to oll'er 
a few remarks ,in suppo,t't Ilf ,the proposed ame~dment. butmucho~ what he 
had to say hlld b!len. anticipa.ted hy His Excflllency the PresiJient and Sir Steuart. 
Bayley. He fully agreed that the prilloiple embodied in section 11 of th Bill 
8S it left the hands of the Select Committee was applicable to districts whioh 
were funv devel~ped, in wbich the margin of ,waste-land w~s Rmall~ and where 
the share" in the a.s~et80f th~ land had come up toa fair level •. :But that' was 
not the case iu the Pan jab. In' that province ther!! were vast traots of land 
which'could be brought nnder cultivation at vert 8m~n 'expense, 'and any pro- , 
posal to relieve thein from the higher assessment for all time' woula'be a want' on ' 
sacrifice of the resources of. the State. The whole' of out reveiiue-system' 
in the Pan jab had been built up upon the system of what His Excellency I 
the President had described as improvemllllt-leases. Wells, when: stink, w,ere' 
exempted for a period of longer or shorter duration from assessfuent.' 'Mt'er' the ' 
expiry of 20 years an assesSment \Vas taken, an,d it would neve~ do' !low 'to' 
.e~empt in future all new wells fl'91ll the higher aSliessm~nts, becaqse th~t wlluld" 
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at once raise a great diversity of interest between persons who had in years 
past embarked their capit.al in the ilEprovement of land and those who were 
to do so after the passing of this Act. The result would be tha.t the past asseS8-
ments, which were higher than those imposed on land improved under this Act, 
would have to be forced down to the level.of asse.sments on un irrigated land. 
The consequence of that would be a loss p'robably of one-third of ollr assess
ment. HIS HGNoua could not therefore bave supported olause 11 of the Bill 
as it stood, but the proposed amendment rem~ved the objections whioh he 
entertained to it; it met the case of.the Panjlib; it would enable the Panj6.b 
to carryon its system as it had hithertp done; and for that rE'a~on he was quite 
prepared to give it hisoordial support. But .he wi9hed at the snme time to 
point out that·, by adopting tbis provision in tbe present Bill, the Government 
was practically pledged in the future not only for improvements executed by 
loans taken from agricultural banks, but for improvements executed by loans 

• taken from private individuals, and in the expectation that Government would 
in the future accord equal protection to improvements of both kinds he was 
prepared to support the present proposals. 

• The Hon'ble llR. HoPE said that he wishE'd to express his satisfaction that 
his hon'ble colleague Mr. Quinton had come forward and moved the amendment 
which stood in' his name, bec~use it appeared to him that that amendment em
bodied a principle of a most important charaoter, which was indeed to be drawn 
from the words in which his hon'ble colleague had couched his first clause, but 
which appeared to bim (lb .. HOPE) to be even more clearly and satisfactorily 
stated in a portion of the extracts from the Bombay Land-revenue Code which 
his hon'ble colleague Sir Steuart 13ayley had read out to the Council. The 
particular portion he referred to was that in which, after providing that no 
assessment sl.ould be levied with respect to any improvements made during the 
currency of a settlement, permission is given to take such improvements into 
consideration on its revision :-

It With reference to the value of any natural advantage, when the improvement effected 
from private capital and reoources consists only of having ~ted the means of utilising sucb 
advantage." . \ 

Of course, under the Bombayfystem, the extent to which a revision should 
be carried, and the amount of aSSll8sment which ought to be imposed, under 
such circumstances was a question of fact, which would have to be determined 
in the several individual oases which arose. In some of the more fully culti
vated districts, where popUlation was dense and the a!se~sment already heavy, it 
might even hnppen that, as the Hon'ble Mr. Quinton had suggested, it might 
even be judged not worth while to make any increase in the assessment at all, 
but the right to make such increase must nevertheless be stated in clear and· 
definite terms in the la w, 
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This principle of the assessability of improvements in view of the rights 
. ~f the landowner was in acoordance with the practioe which existed throughout 
. the whole of India under the old Native lulers. Ali oivil offioers who had had 
much to do with revenue-assessmants were acquainted with hundreds, perhaps 
thousands, of cas: in which.they had found wells to have oome under assess
ment, after they haa been held, for a certain term of years, exempt from assess
ment under sanads and othsr orders by Native G.>verl1mmts-Governments 

\ who, he might say, were remarkablylhrewd, and whose views in those matterlt 
were strikingly in accordance with modern principles of PC!litioal economy. 
:But this principle was not only in accordancp with old custom in India. It 
was also sound in itself and in accordanoe with well-recognised principles of 
political economy. The case was not one of policy. but of mutual rights. If 
it was reasonable that the occupier of land, whoever he might be, should get a 
ron and fair return for any capital which he might invest in improvements, it 
was equally reasonable to secure to the owner his rights for any natural advan
tages which his property might possess, and whioh had not already been dis
oounted by tbe rent imposed upon the occupier. There were of course some 
Cases in which the occupier could turn the land, or its mineral resources to 
other tban ordinary uses contemplated in fixing his rent, as where dry crop land 
was conv;rted by a well into irrigated; but'suoh cases were exceptional. and 
when they occurred it was just as reasonable, as he had already remarked, that 
the one party should be protected as the other. It would be as unreasonable 
to contend that Government was under suoh oircumstanoes preoluded from. 
raising the assessment at a revision, or that a private person was preoluded 
from securing by tbe provisions of his lease the full advantage to which 
the mineral or other p'roperties of his land entitled him, as it would be to 
oontendthat if a man possessed a building site upon which h.e did not oboose 
to build a house. or a coal mine which he was unable or disinclined to 
work, he must therefore allow the free use of that land, or present the working 
of that coal mine to some one else, without oharging ground rent in the one 
case or royalty in the other. 

Be had one more remark to make. It would appear that some persons 
were under an apprehension that a restriotion or reservation of right 
such as that contemplated would act very materially in preventing people from, 
Investing their oapital in improvements. All that he oould say was tbat no suoh 
result had been found to follow frotu the principle, which was in force throughout 
the Bombay Presidency. That principle, although it had only lately been embo
died in the Bombay Revenue Code, llad been recognised in orders there through
out the whole of his period of thirty years' servioe in India, and he might verr 
easily had come to the Council to-day armed with statistics to show the enormous 

"I 
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increase of wells and other improvements of a like nature, involving imm ense 
expenditure of money, which the tenants in Bombay under the thirty years' 
revenue settlements had effected notwith~tanding. For his own part he did not 
feel thii slightest apprehension that, if the proposed amendment were adopted 
by the Council, it would have any prejudicial effect upon the ~bject of improv
big the land and attracting capital to it, which we all so greatly desired. 

The Motion was put'and agreed to. , 

The Hon'ble MR. QUINTON also moved that the Bill asamended be pasBed. 

The Motion ,,:as put and agreEfd to~ 

PAN JAB DISTRICT BOARD~ BILL. 

The Hon'ble MR. BARKLEY moved that tbe Report of the Select Commit, 
tee on the Bill to make better provision for Local Self-government in tbe 
Panjab be taken into considerati!ln. He said:-

"My Lord, when I moved for leave to introduce this Bill, I explained 
tbat it had been _ framed to give effect to the proposals of the Local Govern
ment for the further extension of local self-government in the PaBjab, but 
that it did not apply to municipalities; and that, as it had been decided in 
correspondence between the Panjab Government and the Government of India 
that it was desirable to consolidate the local cesses levied on land in each dis
trict with the local rate imposed 'under Act V of 1878, and to amend that Act 
in other respects, it was Pl'oposed to repeal that Act and to re-enact its provi
sions with the necessary amendments. 

"The memhers of the Select Committee, to which the Bill was referred, 
nave considered the .Bill, with the 3uggostions for its improvement made by the 
Local Government, and by the various officers and local authorities who were 

':lonsulted by that Government and they have been able toacceptaconsiderable 
number of those suggestions. The Local Government has been commu
nicated with in regard to all changes of any importance proposed to be 
made in the Bill as introduced, and, as the measure is one relating to local 
administration, great weight has always been given to its views in determin
ing whether proposed alterations should be adopted or not. As the changes, 
other than amelldments in matters of minor detail, which have been made 
are fully set forth in the report of the Select Committee, which briefly explains 
the reasons for each, Ipr'lpose to confine my remarks to those whioh are of 
most importance. 

" Taking, first, the provisions relating to taxation, the powers of imposing 
taxes other than the local rate conferred by section 80 are given, Bubjec~ 
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to the provisions of that and the following section, to all district boards, instead 
of to those only which rae' empowered to determine the incidence of the looal 
rate, as these powers may sometimes he found ~seful in cases in which the 
Local Government may not wish to c1elegate the power of determining the 
incidence of thtllocal rate to the districc board. The proceeds of taxes so im
posed will be credited in full to the district fund of the district, as the Local 
Government does not think it necessary to retain the provision, oontained iIi the 
Bill as introduced, that the same ptoportion of these tans as of the local rpte 
should be carried to its own credit. In any ca~e in which it may be found 
necessary to impose new taxes, the district in whioh they are levied will thus 
get the full benefit of them. • 

" Power bas also been given to the Looal 'Government to direct that any 
portion of the net proceeds of the local rate whioll may' be levied within the 
limits of a municipality or military cantonment should be made available for the 
purposes of the municipality or cantonment. Under tbe law hitberto in force, 
the proceeds of the local rate and cesses on land levied within municipal or 
cantonment limits were applicable to the purposes of the district as a whole: 
and were expended under the orders of the district committee. Th-ere are only 
-8 few cases in which tbe local rate or oesses are levied in military canton
ments; but in some districts a considerable portion of the looal rate is paid for 
lands within municipal limits. As the financial position of particular districts 
and municipalities must be considered in determining whether any change 
should be made in the existing appropriation of the local rate paid for lands 
in such, localities, it was found impossible to la.y ,down any general rule on 
the subject in the Bill, and the Looal Government is therefore empowered to , 
decide the question in each case. 

II In other respects there is no material change in the part of the . Bill 
which relates to taxation. 

" N ext, as regards the constitution of district and looal boards the district 
boards to be established under the Act will take the plaoe of the committees 
appointed under the Looal Rates Acts previously in foroe. Unlike those com-

_ mittees, they will in all cases be oorporations, with power to acquire and hold 
property, to contract, and tQ sue and be sued; but as in some districts it may 
not be at present possible to establish boards of this character, the Local Go.
ernment is empowered by seotion 67 to exoept these. from the provi~ions of tms 
part of the Act, and section 68 provides for the oonstitution in these distriots 
of Ii committee similar to those which now exist, unless where the Local Gov
ernment for special reasons otherwise direct. This exoeption has been added to 
provide for cases like that of the Simla district, tile most Important part of 
which is comprised within the Simla munioipalit.y and. the several bill canton-
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ments, the remainder consisting only of the two small detaohed parganas oe 
Kotgarh and Kotkhai, distant fifty miles or more from Simla. It has not been 
found convenient hithertl)' to maintain a district committee to control the 
expenditure of the insignifioant local inoome of these two parganas • . 

.. The distriet board will ordinarily have authority throughQut the district 
for which it is established, with the exoeption only ofthe area ofmunioipalities 
and military cantonments; but the Local <fovernment may except portions of 
districts from this part of the Aot. ,This power is required for hill tracts like 
portions of the Kangra and Hazara district'. and may also be required for parts 
of some of the ,Trans-Indus districts,. whenever district boards are established in 
those districts. -

" Some change has been made in the Bill with respect to the relation of the 
local boards which'may be formed within districts to the distriot board. As 
there is no present intention to declare any such boards independent of the 
distriot board, tb,e provisions originally oontained in the Bill for the oase of 
clooal boards declared independent of the district board have been dropped, 
and it is now provided that all local boards shall act as the agents of, and be 
.under the control of, the distriot ,board. The Local Government, however, 
may direct particular matters to be placed under the management of the local 
board, and may also make rules as to the apportionment oe the district fund 
between the general purposes of [the district and the purposes of particular 
parts of the district, and for determining the relations between distriot boards 
and looal boards. Sections 21 to 23 and 41 of the Bill also ooo,template the 
,appropriation of specifio funds to the purposes of the looal boards, and the 
nature of the oontrol which may be exercised by district boards is regulated 
by sections 22, 23 and 41. . It will not, therefore, be possible for the district 
board if it were so disposed, to reduoe the local boards subordiI\Pote to it to 
mere nonentities; and it will probably be found m,ost convenient ordinarily 
to leave 'the administration of many matters in the hands of the local boards, 
which will be able to meet more frequently than the distriot board. 

.. Chairmen of district and looal boards, whether eleoted or appointed by 
the Looal Government, will be chosen from among the members of the board, 
and will hold office for such term. not exceeding three years, as the Local 
Oovernment may ·fix. It has all along been intended that only members of 
boards should be eligible for election or appointment as chairmen, though this 
was not distinctly stated in the Bill as introduced • 

.. It has not been thought necessary to empower local boards to appoint 
joint Qommittees in concurrence with other local hoards or' authorities, as the 
district board will discharge the functions of a joint committee for the local 
. . 
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boards within the district, and oan appoint .. joint committee in oonourrence 
with other local bodies when this is desirabl~. But oantonment authorities· 
have been added to the other local a~thorities who may conour in appointing 
joint oommittees, as this may sometimes be found useful in regard to matters 
hi whioh district boards and residents in cantonments are jointly interested. 

" As the distriot board is th,\ oorporate body, it has been empowered to 
employ suoh servants as are neoessary for the purposes of the looal boards sub
ordinate to it, as well as such as are necessary for its OWn purposes. This will 
enable it to authorize a local board as ita agent to employ necessary servants. 
The power given by the Bill ail introduoed to Depuly CommiSsioners to oontrol 
appointments made by seoond olass boards has been extended to aU boards as 
recommended by the Local Government. As I mentioned on a recent oooasion, 
the Delhi Munioipal Oommittee, when oonsulted on the original draft of the 
Mnnioipal Bill, thought it' desirable that the Deputy Oommissioner should 
have this power; and if it is exercised in such a way as to give diSsatisfaotiQn 
to the board, it will have an appeal to the Oommissioner of the division . 

.. As respects finanoe, the effect of the provisions of sections 35 and 36 
forming a district fund, and vesting that fund in the district board, and of the 
repeal of Act V of 1878 in districts in which the present measure is brought 
into force, will be to put an end to the power, which that A.ct gave to the Looal 
Government, to withdraw from any district unexpended balances of the 
allotment made to it from the prooeeds of the local rate. . The district boards 
will, therefore, occupy a muoh more secure financial posiiaon than tlie Oommittees • 
whose place they will. take. They have also been empowered to invest their 
funds in approved seourities, subjeot to suoh rules as may be made by the 
Governor General in Counoil in that behalf, and to the previous sanotion of the 
Local Government. This condition will be a cheok upon money being hoarded 
when it might be spent with more advantage in meeting· the immediate 
requirements of the district. . • 

.. Additional powers to make rules have been ~ven to the Local Govern
ment for the purpose of regulating tbe language of the boards, the ohannel 
through which oorrespondenoe should pass, and the preparation and sanction 
of plana and estimates for works, and for the guidance of district boards in 
conducting litigation • 

.. With reference to the last point, as district oommittees were not hitherto 
empowered to sue nor liable to be sued. all suits relating to matters under 
their control having to be brought by or against Government, it is' probable that 
district boards will require Bome instructions as to the course to be adopted 
when auita are brought against them, or when they have occasion to institute 

. 8 



Bults ;'a~d'it ma.y'be ae~irabIe {bat'sddh'\!ases'lili6tila oHiln)i~i1y'be 'r~pllrt'etl 'tb 
ihe Local' G6~emInerit. in ~rder'tli* lit'may bb lh ta,'po'sttibn to'grve "tbebdards 
any'as8i~tance'or 'advice'iilli.ch':O:uiy'betreijrllrGd. 

'''The, Bill originally oontained, aseetioD, similar' to 'that 'Which' i$ to be 
found in most Municipai Acts, requiring persona proposing to sue a distriot 
boaid, o'rahYof'its'mei:nbers,'orobi~ers;'for co!h~'ensation 'for lail.y \tr6hgful 
acitdone or jlU).jio#ihg'to'be 'aone liri~~r 'the :Aot, tb 'give '\Vrittehnotlce 
at 'leaSt a 'month 'before 'tnstituting th'e·~i1it. 'It\Vi1l'be(~lbeinbered'that, 
on the oocasion 6fthe passiPg <)f 'ilie'Narih~Westeril Proviilbell 'lind 'Oddh 
lrunicip~liiies Act,"I do~llted tlie 'expetlleilclY 'ill 'oIhlttihg thb 'prb'vis!ondf 
ihis n'ature 'which '"as'conhlined'in'tli~ Act'ptMibusly'in'foi<ie, liii'dthat'iD" 
hon;ble'frie~d:Mr. 'Iibert explained why'it'l1a'd not beeD cbnsider'e\l fi1~s!a't1 
'to retain it, and expressed aD opinion' tbat,' if siidh' a 'pttivisioh'ifj rehl11 reqdifea, 
'it ought toibeemh6die~'in 'a g~neral Act,granting'tll.elie6'eesary'prot'ection'to 
'a11 persons aoting under"statllt0rY 6i othershl:1ilar auihoHty. Ttindedtciod'liirn 
to think that'iheprotection'wiis'not Ihcire llkely'tb'lia'warlted'in India'thaD in. 
'England, 'where it had been found possible to dispense with it, and the prospect 
Qfits being'given by a general Act therefore seemed'to me to'be somewhat faint; 
bllt, from what afterwards ,passed,in committee of!- the,present:Bi.n. I gathered 
'that, if Loeal Governments showed cause for cODBjd~ring thM'!ocal authorities 
. reqUired such, protection as would be 'afforded by notice of sUits, there would be 
'noobjection'to providing it. On this understanding'i: agreed 'to the omis~ioD. 
~of the section in quest~n from the. Bill ; and I had, th~'less difficult.y'in doing 
~So because it could not be saip. ,in tb,iscase, as in that' of a Municipal'Bill,'that 
,by tp,e omission we were depriving th~ boards of: a protection which 'thea pre-
decessors bad enjoyed under the l~w hitherto in f9~. 'District hoards are per
'haps less likely to be frequently engaged in litigation than mu~icipalcomn:iit
tees; but if suits for cJmp~nsation, fo~ alleged wrongs are hrought against them 
and it ijI found that inconvenien~e is caused'by ihe want of sufficient notiCe 
before such suits are brougbt, steps will nO doubt be taken'tO make'this'knowh 

'to'the:Qovc3rnmlint t)f ,lildi:a,'ihdrt!er'that ,the 'necessary 'legislation ,may be 
'taken in'Mnd. .!! 

"As·the Bill does not now make the d~irlcit 'b6a~ds a continuation Of 
the committe~s previ~~siy 'inexistence with'larger powers'than before,it has 
become necessary to make provision for their liability to disCharge ol:llgatioxls 
'ihiiutr~dlliy'tlidse'&()ttiiliittees. We haveihereforddopted -the 'ptoviSions of 
'tb'e':!ct'te6I1ntly ~a§se\i'for thli North-Western Pro'vinees '8nd Oudb,saving 
"cOtitracts'maae oD: '15ehiiIf 'of ;district "onbilittees, 'Bnd lptovitling ,for ,the 
Ic;olitirluell efuployin"eh't 'of Gdvernmetit omcera eemngunder'them. 

"Comparatively little use has been made in'the i>anjab ~f 'ihe provision, 
of Act XX of 1856, for the appointment and maintenance of police-chaukidara 
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.in towns, and-most places in which it was in fo~e, other than military C&t;l

tonments, have been constituted 11lto munioipaiities anil now raise' the neoes
sary taxation by other methods. "In a~y towns wli.iohha~e not beconie 
municipalities, 1.\ tax can be imposed for tbe'purpoae:otpaying ,for'wati;hmen 
under the provisions of the Panjab Laws Act, as amended in 1878 . and 1881. 

~trh:e 'LOcal Government, under these circilmstanoes, Ilia not consider it ne~essar1 
'that Act xX'ofi856 should oontinue 1.b apply to suob'towns'; anlI;as'that'Ailt • 
contailisnoproVi~ions'for withdrawing"it'from operation inariy place to';jUiilh 

·it has· been extended, we haV'e.provided in, section'(;9 that, when a district board 
'is established having 'aUthority ,in 'Bnyphce tJ whioh Act XX·of.1856 ,applies, 
. the Looal Government·m1lY . direct ·that that ;\ctshall (lease to be in, force. ' 

CC Thechaages which have been·made4n<theBill have not altered what .1 
pointed out in moving for leave to introduce it'as one,of its most inarked: fea
tures, namely, the extent to which it leaves details to be regulated by rules to be 
'made bi the Meal" GoverilIiient. It 'Was tlienexplaiIiedthat'this was'rendered 
necessary by the varying ciroumstances of different parts of the province;wilh 
regard·to which, the: rules must be framed if much progress is to be effected. 

\ . " '. 

;C'~B-ut Whe1'6Vfer·the ,provisions llO\l" to ,be· fDund-'in the third ohapter bf the 
'Bill can be made lapplioable,thedistricit .boards Will enjoy '1.\ .much greater 

'Dlt;&illl're 'ofilldepend"encw tlum: il/.e,ooinutittees which have 'hitherto I performed 
"similar, functions, rand l they Wllihaft a inlich' more -complete' eoiItrol oTerthe 
, ,administration; of their . funds. &TMy'Will,intm08t instances be relieved,by:lO'oal 

boards of suoh duties:'as:oau'lilost tluttably1bedisoha-rged·bY!lnallerllodies, 'With 
local knowledge anll with a real interest in local business; but these boards 
will'be subordiniLte'to'the district board, arid it 'will continue to 'manage all 

'matters affecting'the'interests of the district as 'a whole. 'The 'oonstitution bf 
"these in:ri8.Uer bodies is a new step in the !llrection 'of 'lOcil.! 'self-govemttlent 

arid it may fairly be'hoped that the'interest whioh has' bithiifto been ,i:li.ken"f>y 
members' ot d.istrict committees in the departments of' a:dmiIiistration'erttrtistM 
to them will be still more largely manifested by the. members 'bf'the'lo'cal 
'boards now to be constituted, whQ.; will ·be t~orJ?~ghly ,ac.quainted with the 
wants and interests of the smaller areas over which their autho~ity will extend, 

'and 'who will be put to'less1incilnv1!nfenlie:in attending me-etingsilian·the mem
bera of a committee assembled from all parts of the distriot to il18etatitsheaij

.lquarters. The. powers reserve.d to d~t,.i9~ ofli:cers by the BiJI will ,enable them to 
give these boards the guidance, -counsel and assistanoe whioh they. must 
often require, and whioh could neither be ~o frequently nor so usefully supplied 

~ by thedistrlct bOard: ; and the relations' which at 'presenhs a ~eei:isebetween 
the rural population and the district officer afford lioine 'gliaranteetliat both dis
triot and local boards. wilt be ready to .begujded.'by ~is advice, a~d that~he will 

• 
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take a hearty interest il\ training them to make the best ,use of their powers, 
and in tbe suocess of their administration." 

The Motion was put and agreed to. 

The Hon'ble MR. BARKLEY said that he had now to ask Hia Excenency 
• the President for leave to move two aj1lendments of which he had not given 

notice. The amendments, he explained, were not of an important cbaracter. 

His Exoellenoy Tl"E PRESlPBNT said that he bad been made acquainted with 
the nature of the two amendments which Mr. Barkley wished to propose, and the 
necessity for moving them now h~.d arisen in consequence of the lateness at which 
the Report of the Select' Committee was brought to the notice of the Lieutenant
Governor and himself •. Under those oircumstances, and as they did not involve 
any important points, he would give leave that the amendments be made. 

The Hon'hle MR. BARKLEY said that the first amendment was as ·fol
lows:-

That the proviso to the second sub-section of section 20 be omitted. 

The matter which that amendment was intended to cover was already pro
vided for by section 34 of the Bill, which required the Local Government, when 
services, the cost of which was hitherto borne by Government, were undertaken 
by a distriot board under section 20, to provide it with adequate funds for 
their maintenance in the same state of efficiency a8 before. That being so, it 
did not appear neoessary to retain that proviso to section 20. 

The Hon'ble MR, ILBERT remarked that the proviso was inserted for the 
purpose of making clear the mutual relations of seotion 2u and section 34 Of 
the Bill, but as he understood that its retention in its present form might 
llossiblylead to administrative difficulties and as the meaning of the Bill 
appeared to be reasonably clear wH!J.out it. he would not offer any objection to 
its omission. 

, 
• The amendment was put and agreed to. 

The,Hon'ble MR. BARKLEY also moved that to section 51 the following 
be added, namely =--

" but shall be immediately reported to the Governor General in Council and shall be sub
ject to hie orders," 

. He said that this course would no doubt always be adopted, but that it was 
better to provide for it in the Bill. -

The MoUon was put and agreed to. 
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The ROIl'hle MR. BaKLEY moved that the BHI as amended be pass'ed. 
, , ~ , . ' 

His Honour THE LI~UTEN.A.NT~GoVERNOB. said :-" This.Bill is. younger 
son in a tolerably large family, and, as is the fate of younger 80ns 
til thrifty hciuseholt\s, it has bepn' made to wear the clothes 'of its 'eider 
brothers. 'Ihe fit is, no doubt, in some respects excellent. But I am not 
sure that the child would not ha\;e run about more freely and grown moril 
. robust in . the loose homespun in which it was first olothed by its nurse than 
in the elaborate arid' tight-fitting garments in which it now appears. .A.lthoug~ 
the Bill has been greatly altered in its tra~sit through Committee, I desire 
to express my thanks to the Council for the great consideration that has been 
ginn to the representations which I have on several ocoasionsfound it my 
duty to make in respect to tbe va.rious ohanges from time to tinie propos~iJ, 
and for the concessions that have been made to me. Above all, I am gratefui 
that the distinctive features of the Bill have not been interfered with. As 
described in the Panjab Government ~etLer of 24th Arril la~t, and ,by my' 
hon'ble colleague Mr. Barkley" in bis speech when introducing the Bill, thiii 
is a~ enlibling rather than an enacting Bill •. No doubt, 'this peculiarity of form 
makes large drafts upon the confidenoe of the. Government. of India, the 
legislature and the publio. But in no other. way oan local self· government, iq 
my judgment, be successfully developed in the ,Panjab. Whenmllllioipal 
government was first attempted in this Province, almost, everything was, ,donI! 
by exeoutive arrangement without any law at all., When the p,ecessityfor soml! 
law came,to be felt, a. more skeleton Act was passed. I~ .enaoted.littl~ •. but 
pllrmltted much., A few yearsla.ter the law was revised and.somewhat elabo;r· 
ated, but still left elastio. Now, after twenty years' ~ltperienpe,it. is foun~ 
practicable to reduoe to positiveenaotment,not only, the leading p'~inciples b\l~ 
many of the details of municipal government; and a Bill.for the purpos~ is now 
before this Coup.oil. 

" I shonld wish to proceed in II: somewh~t similar' way in introducilig ioeal 
self-government'in the districts-that is to satal:togressively; but tentativeiy 
and cautiously. This is the explanation of the peouliar feature of tIui' :6il1. It 
is only in myth and fabletbatAthene' springs at' . once full -armed' 'from. the 
brain of Zeus. In nature and t~e wor~-aoday w:orld, things proolleq more 
soowly"':"fi.rst the blade. then the ear,. then the full corn i'n the elJ.l. The neces
liity for cautious ~dvance and, for diversfty of arrangemenhlto meet thevaryi~g 
requirements of different' parts of the countrj has, notwithstanding ali ~e, have 
heard to the coiltrary, been from the fi.rsttecognised' and inSisted upon b~th ~1 
the' Supi'eme rilid Looal G'overnmen{s:' IIi. tlie' Government' of India resolution 
of 18th May, 1882, it Was said that tJi~ Governor GJne~al in' 60uncil is quit'e'awar~ 
olthe'ablnlrdit,. of' attempting to' la.i'down, srii hard-and~fa8t ~~les whiCh 

I. I. .. "., 9 . 
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shall be of universal application in a country so vast, and in its local circam
stances so varied, as British India.. Afld in the Local Government resolution of 
7th September, 1882, diversity of arrangement was strongly insisted on as pre
sumptive proof that the vDrying requirements· of localities have not been dis 
regarded. The policy of Government is to be found less in the Bill than in tbe 
fublished resolutions. 1'he Bill, and the IfUles of general or local application 
to be found under it and to he modifie,l from time to time all circum
stances require, are the steps by which effect is gradually to be given to that 
policy in its integrity. Uniformity is impossible, and an Act rigid in its pro
visions and applioable to the whole provinoe is altogetber out of the question 
at the pr~sent stage.' In no' other way than ~yleaving large discretion to 
the Local Government to vary its arrangemflnts when necessary district by 
distriot, and from time to time, can local self-government be successfully 
attempted in this Province. In no other way can we avoid, in ~his country of 

• deep-rooted prejudices and hoary traditions, the evils that inevitahly result from 
laws too far in advan~e of the social condition of the people. 

"The policy of local self-government has often been assailed on the 
ground that we ought not to legislate in advance of social opinion. That is a 
proposition to which I for one cannot agree. In the cou~tries of Europe and 
America. it may be true: society there has inherent elements of progress, and, 
as Sir Henry Maine has forcibly rema.rked in his Ancient Law, page 24. 
social necessities and social opinion are in progressive societies always more or 
less in advance of law. Here in India the case is reversed. Society is inherently 
unprogressive. It is firmly rivetted to ancient custom and inveterate pre
judice. .The only true progress it has made for centuries has been foroe(l upon it 
from without. Had our legislature waited upon Indian opinion; the fires of the 
suttee would not yet have been extinct; the Ganges would still have claimed 
her woman victims; crimes would still have been defined and punishments 
awarded with reference to the caste and rank of the offend~r j property would 
still have been forfeited for religions opinion; we should have had no free Press, 
no railways, no telegra.phs, no post·offices, no municipal government; .and the 
oountry would be a century behind its present state of development. 

"There is no more plausible fallacy th'lD the proposition that in India 
legislation ought not to be in advance of the social state of the people. From 
the nature of the case it must a.lways be in advance. The rl'al question is one 
of degree. Legislation that is too progressive may be a greater calamity to a 
people than legislation that lags behind the popular demand. .But it is 
our duty, in the position in whioh we are placed, 80 to adjust both our legis
lative ·and our administrative measures as to oreate a higher and a better eooial 
opinion, and to give to the people gradually and progre4<!ively, as they are able 
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to receive it, an increasing share in the benefits ftc.wing from political principles 
whioh England bas seoured for herself' by oenturies of struggle and at the cost 
of much of her best and noblest blood. Thus only, in my humble opinion, oan 
we be faithful to .our trust in I.ndia and true to the great traditions we have 
inherited. 

Ie As regards partioular s\!otiOl!.s of the Bill, 1 need say very little. The 
Bill differs from the Central Provinoes Act, the North·Western Provinoes Aot, 
and all other Bills that r have seen, in re'luiring the Looal Government, when 
transferring to district boards an-/ works or services paid for from provinoial 
revenues, to provide the boards with 8ufficient funds for the maintenanoe of 
those works and services. This is in acoordance with the principles laid. down 
by tbe Government of India. But the Panjab Bill is the only one thaI; 
contains such a provision or affords suoh a seourity to the distriot boards. 

"The Bill is also singular in its provisions regarding taxation. The scoptf 
and object of tbe taxation-sections were explained by Mr. Barkley when the 
Bill was introduoed. But it will perhaps not be oonsidered out of plaoe if I 
advert to the subject again. I oannot make it plain~r than by quoting the 
following passage from a. note on the Bill whioh was forwa.rded to the Govern
ment of India with the Panjah letter of 24th April last :-

, N 0 sy~tem of local self-government will be compl.te w hioh does not aim at the ulimat& 
inclusion of all classes of the oommunity within its soope" It has been matter of regret to Sir 
Charles A itchison, in working out the scheme of l"ca.l self-government, that a large section of 
the community will, for the present at all events, bave no iuterest in the funds to be adminis
tered. by rural boards, and will therefore be disqualified from representation at their lsittings. 
The want wbich will be .thus experienoed will be partially met by a fuller devel~pment of the 
policy described in paragraph 21 of the Government of-India Resolution of 18th May 1882. 
Should it hereafter be possible to make over the administration of the license-tax to the local 
boards, the object will, in a large measure, be atta,ined. But, apart from this pOBBibility, the 
Lieutenant-Govemor is very desirous of providing the machinery for interesting "&il 'Olasses of 
the people residing in the mral districts in the great work of self-administration; and it lis 
necessary that all should bear their burden of taxation, if they are to have a substantial inter
est in the proceedings of the boards. Moreover, it is an admitted defect in our systemlt' of 
taxation that tjJ.ey usually fail to reach the classes who benefit most by British mle. The 
Lieutenant-Governor thinlI!! that the local knowledge of Native communities_should be brought 
practically to besr npon the oolution ~f this problem. Tbere are places 'where the local rates 
under the present Act may be heavier thaD is requir<d by loa.l circumstances; t.here are unqll8B
tionablJ other parta of the Province where no permissible amonnt of local taxation upon the clas~ 
es now subject to it ca.u rcally me.t local needs, whilst, in the same localities, some other classes, 
benefited by 10001 fund expenditure, altogether. escape 10001 burdens. The people themselves 
mould come forward to redress tbese ineqnalities which with the advanoe of progreia will be 
felt more and more. _ S.ction 18 (now _tion SO) will enable the people to do this, if they 
should 10 desire. Its operation, taken witb that of section U (now section 5), wijl by no means 
of neces.sity involve aoy increase of taxation. On the contrary', the total amount of local tu,. 
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ation in any gi'l'e1lloctJarea mighl; be lowered i whilst at the sama time the •• ction might he 
u.ed to redistribute the pressure of Incal impost', to I"'sell the weight of taxation upon the 
labouring or cultiv4tiog cla.se. who live by agricul1ure, and justly to lay nn adequate amonnt 
of it upon the merc.ntile class.s, who reap, with oth:,rs, no small share of the benelits derived 
from local works and communications.' 

• "While therefore ample funds will bit-provided by the Provincial G:>,. 
ernment for all works and servicl's paid from provincial finances which may be 
t:.;ansferred to the control of district board~, taxation may be had recourse 
t,o either as a substitute for part of title loeai rate, so as thereby to rettuce the 
taxation on the land or to provide additiooal funds wherewith to undertake new 
works and services or to extend and improve those already uoder their control. 
For such purposes provincial funds cannot be ailotted to district boards. 'rhe 
boards must find their own fuods either by husbandiog their resources or by 
fresh taxation. The power of taxatioo, however, is sufficiently guarded by the 

• provision of sections 30 to 82 of the Bill"and still more by the fact that /ill 
prcposals for additioIl81 taxation must emanate from the boards themselves 
and lIot from the ,Government, 

.. In conclusion, I must once more express my cordial concurrence in the 
general policy to which t!lis Bill is intended to give effect in the Panjlib. The 
policy itself is not new; it is rather an advance on lines laid down long ago. 
But it is a development of an old policy conceived in a spirit of generous sym· 
pathy ,with ,the- people, and wise anticipatio~ of their wallis and legitimate 
aspirationS". , It has my most hearty support, and no effort will be· wanting 
on my p~rt to mak~ it successful in the province which it is my priVilege and 
rill pride to gover~.JI 

His Excellency THE PRESIDENT said :'-u :t cannot' let this Bill pass with
oilt expressing the great satisfaction which I feel that a measure intended to 
enable,my hOll'ble friend opposite" the, Lieutenan,t-Goye~no~. or: the, Panjlib, 
fully and completely to carry out. his Resolution of the 7th September 1882, 
should, at last have been brought to completion, and should be about to become 
ISw _ This measure· has been so fr~med as to give the fullest possible effeot in 
the Resolution'to which I have just alluded, and that Resolution was drawn'up 
in complete accordance with tlie views of the Government' of India aA laid down 
in' their Resolution of the· lath Yay 1882. The LiilUtllDant·Hoverhor haS, from 
the commencement, forined the most just estImate of the vIews and intentions 
of the Government ot India a8,set forth in that Resoiuti~n, a~cl' und~r this lJill 
he. will be enabled~ aC30~ding to his judgment of the requirements of the various 
localities under his Government, to give to the principles which that Resolution 
embodied such development as he thinks most suitable to the circumstances df 
eaoh locality... . 
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.. It has been said in criticism of this Bill that it is, as m" 'hon'ble . . " 
friend has just explained, an enabling,lather than an enacting, measure. No 
doubt that is the ease; but it was essential that that should be the oharacter of 
legislation upon this subject, if one of the most fundamental principles of the 
Resolution of the 18th May was to be carried out; tbe principle; namely, that 
the system sketched out in that Resolution was to be a~plied in different 
degrees to the different provinces'of India and to the different distriots of 
each province • 

.. One of the points most 'llearly explained in that Resolution was the very 
obvious one that in iI. country so diversified as India it was essentially necessary 
to vary the arrangements for local self-government according to the varying 
condition, not of each province, but almoRt of each district in each province; 
variety was contemplated by that Resolution, and I myself have always regarded: 
n as an essential ,feature of the proposal of the 'Government. -I bave
therefore been rather surprised that other Looal Governments have not, as • 
that of my hon'ble friend haS done, reserved to themselves more com. 
plete powers or" varying the modes of applying the system of local self
government, and that 'they have rather tied themselvos down to a cut and dry 
system to he applied generally throughout the distriots under their Govern
~ent. It is however quite true that if there be any province which more 
than a.nother requires the adoption of different an~angements in different 
districts, that province is the "Panjltb. In the Panj4b we have every variety of 
Bocial circumstances; every variety of development; great differences of raoe and' 
~f oreed, ,from old settled districts like that of Delhi, to the border districtS o~ 
the A.fghan fr&ntier, and to hill tracts, like those in which we a~e living at the 
present moment. It was, therofor~. extrtmely natural that the. Lieutenant. 
Governor should leel it necessary to ta1l:e la.rge powers, iJ;1 order to enable 
him to give adequa~ 'elaaUcitr to tllli, schemrl1 .to be adopted in' dilfereut 
parts of the province under hiB rule, Undoubtedly a measure of this kind 
makes a large demand upon pUblio confidence; and it w,ill d~pend very largely 
upon my hon'blefriend towbat extent he carries olj.t the principles of local self· 
government in tbe l'anjab. The Biil enables him to apply the .principles sketohed 
ont in the Resolution of the 18th May to the fullest extent, but it· will not 
compel him to do so. He bas given to the public in his Resolution of· the 
7th Septemb'er 1882 the Jullestauurance as to the mode in which he in,tends 
to exercise the powers, oonferred upon him, and I have the most complete 
and entire confidence that, when tbi!l Bill be~omelllaw, be will, without delay, 
apply, the llrinciples lai.d down for his guidance by the Government of India in 
Buch degree,' in . such manner; ana. to such extent, as be may fee1.to be 'moat 
lJUtabie to the. various parts of the territory under hisadminiatration. . ' W 



" ,When the boards ,to be eatl1blisbed l,lndl'rthisBill have o~ce .been ;set up, 
the me8llilrecontaills all ~ueprovjsion that .they shall not ,bearbitrarijy or 
r,ashly abolished; that, onoe establi$ed, they ~baU !,)ot QI,l ()v\lrthrown except 
in ,rare cases in which adequate reasons ma.y /ilxist for the obange J .and I hold. 
therefo~e, that thepubl~omay regard with (lomplete s/ltistaotion .the passing of 
tms Bill as assutingto the Panjab a wide developmellt of the system of loQlll 
IIlllf-government. 

. ." As Sir Charles Aitchison has said~ that system is not a new one; the 
Government ,of India of the preseat day lay nl! olail1l tQ ha'l1ing in thi,s matter 
struck ,ou.t a novel policy; !ill that they hav:e done is t/l!1ot theJ hal!! enl}.\lavoilled 
t,o :make a lal!ge step ,in the dineotion of ,exteJ)djng anel developing the work 
vhich their pre4eoessol's oommenoed ; and I am quite s~rl! that that ~xtellsiQn 
and development will n~where :be more thorougb'!y a!).d fiUl1 oawed into 
effeot than in the Panjli>b under the riUe qf my hon'ble fx:ien/l. 

~'Sir C,harle~ Ait~hiBon h/los said ~omething ?pon the taxijlgclauses in thifil, 
~i~l' ~ii~ '~f,o'~ 'i~a~' 8,~~ie9t.'I h~!e' ?~e,'obse~~~t,ion to ~~~e~' The p~ciple 
w,~c~ ~h~ ~?v;~r~n;t~,~t o.~'I~,d\~ il.es,~e. to s,e,~ ap'pli~~ i~ respeotto the matter 
~~. t~x~Fon ~s ~hi~: ~he,n ~n.r ~e~vioeis, Iia~~e~ over to ~b~ new ~oa:~~ w.hioh 
lI:~e 'a?(l1~~to he.' ~,~~Wi,8~,ed.~b~re, 8J~~ui~ b~ g~ven to" ~hem at ~he Ilame, 
~l~ ail' a~J,>\~, ~~~?IIl~' ot f?-,~.d,~ 'o~,~ o.~ e~isting taxa~ion to enable t~em to, 
If.-,al.n,~a,i~ th,a~ ~er~l~~ i,n; i~ I)~~l~!ft. ,~atej of ~m"oie~ol': ~ sbould. be exoeedingI, 
sR~r 'l~ 'th~r~, ~~ou)'~ ~~. a~~ niist~e.,~!l,th~ s~:bje~t, or i~ it sbould, be sup
F~~e.~, ~h.at, ~~e pre~e.nt; ~x~e~~iJn?( lo~a,l slllf~goven:'-II?eIlt h.a~ been ~evised for 
~eJ ilUfJ!0seo~ ¥~~oing ~aditlo~al, ~a,x!lti?l!- uI,JOn, t~e ~~ple. Th/l~ is nQ~ our 
irite~ti~il';. wh~te.ve.~ du~i~~J tlie b,~~r~~' a;r# i:e9-,l!-i~edt~, undertale, t~ w~l, 
have funds given toth~m fo~ the purp'o~e of enabling them to 'discharge those 

, , i.... , " \ . " . ", ~' , ,,' '" . 
dutIes upon'the existing soaled! in future years they shonld desire to do more~ 

; 1 i' .: I 1 I I"" • +. • • . ~ . \ .I. j ,\ . .. ". < I. ".o' I 

,of course they wilrprovide for fhat at tbell' own Will under the taxing,olauses 
I .. ' -j' I :' " ••• 1\ I . ! J 'I .' I ' . '. ,. " '. 

o~ t~e,nill, b~t i~ re~ard to anr se~vio~ noY': W,qvided fo~ o~~. of g~nei'aI o~ 
l?'~~~noi:u ~~sJ' w~icll may be, ~a~ded ove~ t!lth?m ~e~~ w,m bl! given to. 
them a~ the same time for fnllil~ng tJiOS8 ser:rioes without any ~nore8lle of the 
~talexi~ti~~ 't~~~tio~.· , "., , ! .' ,J>" " . ", .. 

" I have thought it desirable to make this point quite olear, becanse there 
has perhaps' been some misapprehension upon it, and because ·the prinoiple 
which I hii.ve just laid down is one to whioh the Government.of India and the 
Seoketaiy'of State attaoh great imp0rlance.' . 

" . I , 

" I hav~ only. ~ oon!lI~on,. to oongratulate, "fIl.1. hon 'hIe, fri\lnd, the Lie,ute-, 
mant·Governor upo~ tb,e,pa~~g of t~ ~Bill" an~ to e!Xpress,my llJ;ltire. confiden~ 

, , 
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that he will W\lrk it ill complete 'aooorda.u.ce. with the spiril CIt hill Resolutil)ll 
el the 7th September 18S~." 

The Motioll was put and' agreed to .. 

INJ?IAN rO~TS AQ'f .. 1875;. Al1,ND,MEN1l ,B,ILL., 

'The Hoo'hle Mil> lLBu:r intl(ldUI!ed, the Bill to, amoncJ.: .the Inrliam Porta 
A~, \870 .. and J11G\16d that it be re/eued.tOl So SelectCommittee.I!Ollaieting'o£ 
tMHo~'ble Sir A.. Oolvin, the Hon.'ble·MIl.. lleynolds-,ind the Moy,erw • 

Thl) Motion was put and agreed to., 
• 

Th. Hou'bla lb. lLlIERT also moved that the; Bill and' Statement of 
o~iects and Reasons be p~blished in,the Fort St: Goorge Gaeette, the BOmlJay 
GOfJef'M!fent Gaeettel the (Jalcutt~ Gazette ancUhe.BrttUh, BW'tn1f Gaeetle iJ¥. 
English and in such other languages as the Local (lovernments might think fit. 

The Motion was put and agreed to. 

lIAJ)RASl'ARTITlONS DEEDS REGISTRATION, :SILL. 

'The Hon'ble MR. ILBERT also moved for leave to: introduce, a Bill to' give 
effect tocertain'upregistered itlstrumenta of; partition! i'e~ting' tOl jmmoveable 
property in the Madras Presidency. and to remove doubts .as to the titles con;< 
ferred thereby. He said :-

.. This is a Bill wbich has been p~epared in pursuf4nce of the request of 
the Madras High Court, who apprehend that an extra-judioial opinion ex
pressed by the Court a good many: years ago on' one-:oUhe, former' RegistrlLtion 
Acts, may cause some.. diffioulties in connection roth the ,ijtles to land in that, 
lresidency. • 

.. The subject is a highly technical one, and. in order to explain it. I shall 
be compelled to refer very shortly to some' of the provisions of 'these Acts. ' 

, rr •• 

," T}!.js,is hoW the ~se s~ds •. 
, ... 

.. Section 17 of the Registration Act XX of 1866 relates to instruments of 
whioh the registration is compulsory. and seotion18 to instruments of which 
the registration is optional • 

.. ClaUse ('7) of the latter seotion includes • Instruments of Partition' 
among othe~,instmments. The, High court at Madras. shortly after the 
pas~ing of the A!li, , J;eoQrded an extra-judicial opinion that partition-deed. 
relating'tO immoveable property were governed by seotion 18 of the Aot; and 
that their registration was thll.re(orlt optional. This op~nion was promulgated 
and acted upon. 
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"Tile Act of 1866 was repeal£'d by the Registration Act VIII of 1871, 
which, however, reproduced clause (7). section 18 of the former Act; but the 
Act of 1871 was in turn rep~aled by th~ Registration Act III of 1877. Sec
tion 18 of this Act revised the list of documents the registration of which was 
optional, and partition-deeds l)ave been omitted from the list. 

er The Madras High CoUrt now say that, of late, grave doubts have been 
entertained as to the cOI"Fectness of the opinion to which I have referred, and 
recommend that, in view of the serious consequences to persons who may have 
acted on the opinion of the Court. and of the dissensions which may be excited 
in families by. the disturbance of lSuch a:ran~ements, resort should be had 
to legislation to (luiet titles. They have sent up the draft of a Bill which will 
in their opinion effeot the objects which they desire, and the Bill which I am 
now asking leave to introduce is framed in accordance with that draft. " 

The Motion was put and agreed to. 

The Hon'ble MR. I~BERT also introduced the Bill. 

The Hon'ble MR. ILllERT also moved tbat the Bilr and Statement of 
Objeots and Reasons be published in the Gazette of India and in the Fort St. 
George GazpUe in En:glish and in such other languages as t~e Local Govern
ment might think tit. 

The motion was put and agreed to. 

SUNDRY BILLS. 

The Hon'ble MR. ILllERT also moved that the Hon'ble Sir A. Colvin be 
added to the Select Committees on the fo~lowing Bills:-

To amend the Jaw relating to Court-fees. 

To aml'nd the law relatin~ to certificates granted under Act XXVII of 
1.860 (anLlct for faai'Slating the collection of debtB on BucceRrionB, andfor the 
Becuri,/lI ojparties palling debts to the representatirJes oj deceased persons) . , • 

The Motion was put and agreed to. 

The Council adjourned sine die. 
D. FITZPATRICK, 

SUI LA. ; 1 
The 19th Oc'oller, 1888. 5 

Secretary to the Gooernmenl oj India, 

LegiBlatfrJe D"partmem. 

G. J. c. 1". O .... ~o. 187 L D.-1I7.Il-06-1OO. 



Absirq!ft of tke Proceed&ngs oj the Oouncil.oJ Me oGofJertlOr General of" Indja, 
fUIIembled. for tke purp08e of -making Law8 and Regulation8 ",nder tn" 
prO'J)ision8 oj the .dill of Parliament 24 <t 25 ric., oap. 67. 

The Council xriet at Govern~ent House on Friday, the 7th December,1883, 
, . \ ,-, 

PRESENT: 

His ExceJl~ncythe 'Viceroy and GOfernor Gene~ of 
G.H.I.E., presiding. . 

The lIon'ble J." Gibbs, c:8.I., C.I.E. 

'I;he Hon'ble O. P. Ilbert, C.I.E.' 

The Hon'bIe Sir~. C.-Bayley, K.C.S.I., C.I:E. 

The. Hon'ble T. C. Hope, 'O.S.I., C.I.E. 

, The Hon'ble Sir A. Col~, K.C.lI:.G. 

The Hon'bleRaja Siva. PrasAd, O.M. 

The Hon'ble W. W. Hunter; LL.D.,C.I.E. 

The Hon'bleDUl'ga Chara.n LaM: 
"The ;Hon'ble 1LJ. Reynolds. 
The H9n'ble H. S. Thomas. 
The Hon'ble G. H. 0p. Evans. " 
The Hon'ble Kristodas Pal, Rai BaMdUl', C.t.E~ 
The' Hon'ble J: W.Quinton. 
The Hon'ble T. M. Gibbon, C.I:E. ...... 

The Hon'ble R. Miller. 
The Hon'ble Ami!' Ali. 

NEW,.MEMBERS. 

India, K.G.', G.H.$.I~. 

, -
• The Hon'ble~. GIBBON, the Hon'ble' Ms.. MILLER and, th~ Hon'ble 

MR •. AIDs. ALi took their seats as Additional Members. 

BEiWAL REGULATroN XIX OF 1810 REPEA;tBILL. 

TheRon'ble ~s.. ILBER'l' moved' for: leave to, introduce ~Bill, to ,r~pea:l 
Bengal Regulation XIX, of 1810 within' the territories, administered by the 
Lieutenant-G!)vernor of the North-Western Provinces .. He said::-

"The object of this Bill, which has been prepared. on the recommendation 
of the Local Government, is to repeal Bengal Regulation XIX of uno (for the 
due appropriatiOn of. tlierent8 lind produce 0 of land8 granted for the' 8"pport 

'J' ,,-

-. 
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of mosques, Hindu temple8, college8, and other purpose8; for the maintenance 
and repair of bridge8, sardis; kattra8, 'and other public building8; and for the 
cu8tody and disposal OJnazul property or e8cheats) within the territories admin
istered, by the Lieutenant-Governor of th'e North-Western Provinces. So far 
as the ReguI3.tion vests the superintendence of sarrus in the Board of Revenue, 
it is at variance with the existing practice, as sarrus are now managed in the 
N orth-Western Provinces entirely by the executive authorities under the imme
diate,orders of the Government, a~d the Lqcal Government reports' that the 
other provisions of the Regulation, which provide for the management of lands 
granted as charitable and educational endowments and the superintendence of 
escheats, are not required for the terriiories under its administration . 

.. Though the Regulation, in so far as it reJates to sarais, is obsolete also in 
the Lower Provinces, it is still in active ,operation in thosefrovinces with 
regard to a. few trusts and small endowments administered by the Board of 
Revenue, and still governs the procedure there with regard to escheats. Under 
th~.e circumstances, it has been considered best to confine. the Bill to the North. 
Western Provinces and to leave it to ,the Bengal Legislature to leg.islate for the 
Lower Provinces if it thinks necessary." 

The Motion was put and agreed to. 

BURMA COURTS BILL. 

The Ron'ble MR. ILBERT also moved for leave to introduce a'Bill to amend 
the Burma Courts Act, 1871;". He said:-

"The object of this Bill is to make certain amendments in the Burma 
Courts Act,1875 (XVII of 1875), whioh experience has shown to ,be re
quired. 

" In the Act as it at present stands, the presiding officers of the Courts of 
the lowest grad~ are termed Extra Assistant Commissioners of the 1st,2nd and 
3rd class respectively. In 1882, the Subordinate Executive and Judicial Service 
in British Burma was reorganized, and the designationS of the service were 
changed. The term Extra Assistant cOmmissioner' was restricted to Extra As
sistant Commissioners of the 1st and 2nd classes under the old system; and 
Extra Assistant Commissioners of the 3rd class were styled Myo-Oks. The re
sult is that the present designations of the Subordinate Judicial Officers do not 
correspond with the designations given to the Subordinate Civil Courts by th. 
Act. This difficulty has hitherto been ignored. Now, however, the Judicial 
Commissioner, Mr. Jardine, is of opinion that, as the law stands, the nomenda. 



BURMA. COU~TS. 609 

ture used in the Courts Act should be: ~dhered to a,s. regards all o$cers of the' 
Subordinate Judicial Service appointed to preside in Civil Courts. He advises 
the Chief CoQ1IIlissioner that questi;ms of. jurisdiction may.arise and may cause 
inconvenience and loss to suitors; and he reports that' a case, of the kind has 
already occurred. This being the view taken by the Judge of the highest Ap
pellate Court, the Chief Commissioner has addresse<J the Government of India 
on the subj~ct. He wishes that all doubt on the pointsha.uld be removed b,.v 
substituting the words' Extra AsSist~nt Commissioner' for the words 'Extra 
Assistant Commissioner of the 1st and 2nd, class,' and the word 'Myo-Ok' for' 
the 'words' Extra Assistant Com~issioner ,of' the'Srd class,' ~herever, they 
.occur in the Courts Act. With ibis view section 3 of the Bill has lieen drafted. 
It gives the. amendments made by the section'retrospective effect from the 1st 
April,'lB~2, the date of the reorgapization of the Subordinate Service •. 

.. Further difficulties have also arisen from the provisions of sections 8 and 
9 of the Act. Under recent orders, the 'Ohief Commissioner lias power to create • 
additional Myo-Okships;. but, in consequence of the provisions of section B of 
the Act, additional Myo-Oks appointed by the Chief Commissioner can:' do no ' 
civil work unless the. sanction of the Government of India is first obtained to 
the creation of an additional Civil Court. Again. ,the duties performed by' 
Extra. Assistant Commissioners and those performed by Myo-Oks are practically 
of the same description. The eXigencies of the public service often render 
necessary the appointment of a' Myo-Ok to sll!lceed an Extra Assistant ComUrla. 
sioner or of an Extra Assist,ant Commissioner to succeed, a. 'Myo-Ok.in the 
charge of & township; a~d the result is, that an, officer who. should preside . in ' 
& Court of gradEl (a) is appointed to preside in a Court which has hitherto beeJ;l 
a Court of grade (b). or mce ver8d. Such changes have from time to time been 
made by .the Chief Commissioner: The Judicial Commissioner'is ()fppiriion 
that, liaving regard to the provisions ofsectiollS' 8 and' 9 of the Act, such an 
interchange cannot legally be effected except by, or wiFh the previons sanction, 
of, the Governor General in Oouncil. The inconvenience which would arise ,if 
it were held to be necess~ry'to snbmit a reference to the Government of India 

. on every o~asioh s~ch ,as. those described is apparent •. Thelldiniclstration 
of the province, and particularly the administration of' civil' jnstice, would be 
seriously hampered. Sections 4 and 5 of the Bill therefore re-enact seotions 8, 
and 9 of the Act'in'such a form that the Local Government isempoweted to 
vary the number of Courts of grades (a) and (b),and to vary the locsllimits 
of the jurisdiction of these Courtll without the previous sanction of the Gov-. 
ernment of India, and section 6 legalizes the va.riations in the numbers; 'and 
limite of the local jurisdict~ons. of these Courts; w4ich have heretofore froW: 
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. time to time been made by the Chief Commissioner instead of by the Governor 
, General in Council or by tQ.e Chief Commissioner ~thout the previous sanc
tion of the Governor General in Council. 

" The Chief Commissioner states that the Deputy Commissioners in certain 
districts are overburdened by the pressure of civil appellate duties to the detri
ment of their executive work, and that, in"order to increase their efficiency as exe
cutive officers,it is nece~sary to relieve tnem of some portion of their appellate 
jurisdiction.- With this ~bject, sections 1 and 8 of the Bill have been prepared. 
The latter section, which is based on the recommendation of the Chief Com. 
missioner, gives him authority to fnvest a~ Assistant Commissioner with power 
to. hear certain civil appeals which would ordinarily be heard by the Deputy 
Comiirlssioner. The former section empo~ers the Chief Commissioner to transfer 
to Commissioners of Divisions all or any part of the appellate jurisdiction exercis. 
able under the Act by Deputy Commissioners. It seems desirable to provide 
this second and· additional· mode of affording the proposed relief to Deputy 
Commissioners, as it is possible that ~he result of transferring ci~ appellate 
work from the Deputy Commissioner to the Assistant Commissioner may not . 

. always prove satisfactory. 

" Lastly. under section 38 o( the Act, the Chief Commissioner is only 
empowered to appoint' and remove the presiding officers of the Court of the 
Extra Assistant Commissioner of the 3rd class (now styled the Myo.Ok). The 
presidirig· officers of all the other Courts under the Act must be appointed by 
the Governor General in Council. These provisions have been found to cause 
practical inconvenience, and the Government of ,India see no reason why the 
Chief Commissioner should not have, in regard to civil jurisdiction, like powers 
t9 thos~ ~hich the Criminal Procedure Code gives him 'in. regard' to criminal 
jurisdiction. Accordingly; section 9 of the Bill amends section 38 of the Act 
and confers power on the Chief CoIIlmissioner to appoint and remove the presid. 
ing officers of all ,the Courts _mentioned in section 6 of the Act with the 
exception of the Court of the Judicial Commissioner; the power to appoint 
the presiding officer of that Court being reserved to the Governor General in 
Council." 

The Motion was put and agreed to. 

INDIAN EMIGRATION BILL. 

. The Hon;ble MR. lLBERT also presented the Report of the SelElllt Committee 
\<In the" Bill to amend the law relating to the'Emi~ration of Natives of India. 
\ . 
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RANGOON TRAMWA ~S BILL. 

The Hon'ble MR. ILBERT also pres~ted the Report of the Select Corrimittee' 
on the Bill to authorize the' making, and to regulate the working, of Street 
Tramways in Rangoon. ' , , ' 

BENGAL TENANCY BILL. 

'The Hon'bIe 'SIlt STEUART BliiYLEY m~ved that the Hon'ble Mt. AIftir 
,Ali be added to the Select Committee on the Bill to amend and consolidate 
certain' enactments relating to the law' of Laridlofd and Tenant within' the 
temtories tinder the ~ministration ~f the tieutenant.Governor of Bengal. ' 

- The Mption was put and agreed ~o,. 

" CRIMINALPRO,OEDURE CODE AMENDMENT BILL. 

His Excellency THE PRESIDENT said :~ 

.. I would 'no:w ask the members of this Oouncil to remain for a short time, 
while I make a statement upon the important subject of the Bill, whlch is now' 

/ before the Council, for the amendment oHhe . Criminal Procedu,e Code. The' 
course. which I am taking upon this occasion is" no doubt, not pr9Vid~d !or 
by the Rules of Business of this Council, but it is, nQt withOut precedent, and 
it cannot be doubted that it is advantageous" upon special occasions~ that the 
Viceroy should reserve to himself the right'to make, upon : ,behalf of the Gov.
emment, a statement 'in this Council, alth~ugh no ,question is techIrlcally before' , 
it, in:Teference to a matter of great publicinterest. ':And lam,the morejusti. 
fied, as it seems to me" in taking this 'somewhat unusual co,nrse, because I have 
observed that complaints have been made in 'many' quarters of th~ silence, of, 
the GovefI\ment ~Ul'ing ~he last, two ~onthsupon the question' to' w hiQh lam 
about to refet, and that It has been sald that they ought" before ,this, to have 
given some explanation to the public of the steps which they had, b~entaking 
in regard t~ this matter. I, andlam sure, all my colleagues, 'greatly regret 
that it lihould have been thought by any Qne that,'the, Government of India 
have in any respect acted' wit~' w;ant of consiileration. for th~ feelings of ,the 
opponents of this measure, 0 .' ~tbi1ny want of courtesy to those who have 
addressed representations. ~o t e GovernJlientupon the subject. I can' truly" 
say that nothing eould be further from. our intention than, ,any such want of 
courtesy or of consideration, and 'I hope' ~ tnay' be. pardoned ,for' saying, that ' 
nothing could be further from my· personal' character' a~d disposition than to 
treat those who are opposed to ~e on any: public measure with any want of 
consideration or courtesy., ' . ' < 

b 
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.. The statement which I am now about to make will show; as it seems to 
me. conclusively. that this is ""he case in regard to the complaint of which I 
have juSt spoken, becaUse that ~tatemedt will establish clearly that the Govern
ment Were not, until within the last few days, in a position to make any public 
declaration whatever on any part of their proceedings. in reference to this 
mlltter. And even now what I have to say may,be looked upon as somewhat 
pr&mature, and must, in some respects. b't incomplete, because in the absence 
of two iinportant members of the Executive Council, who have not yet arrived 
in Calcutta,-His Excellency the Commander-in-Chief and General Wl1soIi, 
without whose presence various matters connected with the measure itself, and 
the mode of proceeding in regard to it, ought not to be determined by the 
Government,-l am not yet, on some points, in a position to say more than that 
,these points have still to be considered by the Executive Council. But. never
theless, under the circumstances to which I have adverted, I have thought it 
right not to delay to state to this Council, at its first meeting here in Calcutta, 

'what has been the action 'of the Government in regard to this Bill since the 
,conclusion of the sittings of the Legislative Council in this city last March. 
But as there is no question before the Council at this moment,' and as, there
fore, this is not the occasion for 'discussion, I feel bound to abstain from any
thing like controversy or even argument, and to co~e myself for the prefoent 
as much as possible to a bare statement of facts. ' 

.. It will be in the recollection of all the members of this Council that the 
last step which was taken with respect to this Bill, on the 9th of March last. 
was to order that it should be referred, in the usual manner, to the Local 
Governments for t~eir considerdtion and ,report.' That reference was duly 
made, and in c~urse of time the opinions of the Local Governments began to 
come in. AiJ they came in, they were, of course, each of them carefully 
examined. by the members of the Government. The last of these reports of 
Local Governments reached Simla ,on the 24th of July. and the Government 
then lost no time in carefully and . deliberately considering the course which 
they thought ought to be pur~ued with ~espect to this measure, after tbe exa
mination of the various opinions wlllch had been offered upon it; and they 
were in a position to address the Secretary of State'upon the subject on the 
10th of August last. . 

" I do not think that anyone will say. looking to the great importance of
this quest~on,and the necessity of proceeding with all due deliberation in reo ' 
gard to it, that any time was lost by the Government. if, having received the . 
last of th-e opinlons of Local Governments on the 24th J;uly, they were ready to 
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lay their views b6fore the SecretarY of , State in a despatch which left S~a on 
the lOth of August following. " -,' . . 

- ",. ~ 

"In that despatch. the GoverIim~nt of India, while expressing 'th~ir opi
nion that the principles of policy upon which the Bill is founded ought not to 
be abandoned, proposedpertain modifications of the measure, calculated, as they; 
hoped and believed, to remove objections which had been urged against ,some of 
its proposals. upon grounds whicb did not raise the question of prmcit>le. 
These modifications were the following :-They 'proposed that the jurisdiction 
to b~ cOIiferred by the 'Bill upon' Native Magistrates over Eu;opeanBrltish 
subjectsshouliJ. be confined to Districtl Magistrates and Sessions Judges ez 
officio. They proposed to leave unchanged the present powers of thEi Local 
Governments with respect to the appointment, of Justices of 'the Peace; and 
they aiSo p~posed_ to adopt a s1lggestlon of Sir Charles Turner, the C.hief 
JUstice of Madras, for amending section 52~ of the Code of CriiIlinal Proce
dure.' That section enacts that' whenever it is'made,to appear that a fair and 
impartial e;quiry cannot be hadizi.,' any Criminal Court; or that some questiOIi 
'of law of unusual, difficulty is likely to arise,' the High Court may tri.nsfer a 
case to another Court or to itself. ' Sir Charles 't'urner suggested that the High 
'Court should be authorised to make the transfer in-any case in, which it should 
be made to appear thaf'it was expedient -for the !;lnds of just!ce,' and that it 
would be desirable' to supply what appeared t.o bea defect,in the section by 
directing that in any case in which,"before the cO:!IlIDencement of the hearing, 

, the Govermnent,' the complainant, or the accused shQllld notify to the Court 
an'intention to make an application for tramfer; the Court should adjourn ,the 
hearing for such reasonable time as might be required to enable' an application 
tobe ,made and il.n order obtained,upon it. 

, , 

'Ii These were the modifications which were 'IIuggested, ~ our' despatch of 
; " the lOth Augnst to the, S,ecretary of' State. I, in accordance with wha~ I have 

ssid just now, shall not upon the present occasion -enter into any arguments on 
-these points. Whenever an opportunity: for debat~ arrives, the Government 
will be 'quite' ready-to' state' the 'grounds upon which they suggested those 
modifications; and the views which they entertain in respect to the effect whioh 
they "ill have upon the provi~ions of the Bill. 

"That; in brief, was the nature of the proposals eontained'in'the despatch. 
To make -thiS statement complete, I ought to say,that our hon'ble friend ~nd 
eolleague General Wilson, in regard to this' despatch as to the former one. 

'maintained the position which he haa previously: taken up of objecting to the 
meaSure altogether. ,The despatch, as I have said, went home on the lOth of 

, i 
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August; it was considered by Her Majesty's Government at bome and by the 
Secretary bf State in Council; and in a reply, dated tbe 8th of November last, 
the Secretary of State in C01:ncil expre~e~ his concurrenml-in the proposals of 
the Government of India. That reply reached Calcutta la~.t Saturday, the 1st 
of December, and this, consequently; is the earlieSt opportunity which has been 
afforded to me since that despatch came into the bands of the Government for 
making any statement with regard to this matter. 

• f 

" There is also allother question, connected not with the substance of this 
measure but with the manner of proceeding ~ith it, to which I wish to refer on 
this the earliest opportunity. In thQ> month of September last, the Government 

. received a memorial from the Chairman of the Anglo-Indian Defence Association, 
which contained two requests. The first was that the papers which had belm 
received from the Local Governments in connection with this Bill should be pub
lished at once; and the second was that further proceedings with regard to the Bill 
sbould be s'tayed until Parliame~t had had an opportunity of considering the Bill 
and expreSsing its opinion upon it. In the reply which was sent to that memo
rial the memorialists were informed that' their first re,quest had already been 
oomplied with, and that the papers relating to the matter had been published 
~n the' Gazette, wheJ,'e they appeared, I think, on tbe 8th of S~ptember. 'l'hey 
were published atthe earliest moment possible i'we only waited until we had 
ascerlained that the despatch we had sellt home was, in the hands of the Secra-_ 
tary~ of State, alld until we "'ere informed that he had no objectioll to the pub
licatioll of the papers. ,The secolld request of the memorialists, namely, that 
allY further proceedings with regard to the. Bill should be put off until Parlia
ment had had an opportunity of discussing the question and of pronouncing an 
opinion upon it, related to a matter which w'as essentially and entirely in the 
hands of Her Majesty's Governml1nt. Any question concerning proceedings 
in Parliament Il,ecessarily can, ollly be determined by the Government at 
home; Such questions are alt?gether beyond the scope of the Government 
of India, and: the Cabinet alone can decide what course should be taken 
upon any matter involving the proceedings of either House of Parliament. 
The memorial was forwarded by the next mail after it had been received to the 
Secretary of State; and his opinion on the subject of postponement 'was asked 
by tbeGovernment of India, who only said that the questions raised by the Bill 
ought in their judgment t~ be settled, ~lDe way or the other, 'before, the end of 
the next sittings of. the Legislative Council in Calcutta. In the same despatch 
in' which the Secretary of State replied to our general'proposals, he replied also to 

,that particular request of the Anglo-Indian memorial, and he informed us-that 
Her Majesty's Governn1ent do not see any good reason why a measure, which lies 
entirely within the competence of this Legislative Council and is already before 
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that body, should .be. postpop.ed till ;Padia.meut meets, and ,~Q.ey <;o~cl1~~e th~re
fore 'that the. Bill ,will ,be taken; up in the Qrdinary CPJllS!l o~.bu!liness" 1l0J~!:'t 
it may be dispoSed of during the .usua.L-.8~sion of tne. :(.eg¥~tive,C0wtqill,~t 
Calcutta. 

,ft I stated in th& debate on the 9th MarohlBst as my perSonal Dpinion I~t, 
if the opponents of the Bill desired to appeal to the House of Commons .. I sb.ould 
be the lBst person to~bject to such & oo~lrse. Ientertain,the..Sa.me ieeling, ,,,till, • 
and I have made no eonceal~ent of it. It will 'be. .observed that the SeCr~ta.ry 
of State in his reply leaveS & oertain discretion to' the Gov6rnment of. hdia .M • to the mode of proceeding with regard to·his Bill within well-defined limits. l.am 
not yet in & position, in consequence of .he absenCe of the~ .. 1 members of the 
Execntive.CoUDoi! to whom, I ,have referreq just,now,,~ sayeXlJ:Ctly w;hen the 
next stepwith,regard to thisB.ill will be,taken. "Itis, a ~ubject, which ,~ili.be 
eQnsidered.ahortly. by that ,CoUDcil .. The ne~~,~p, i-n the ,or~~ryc,o.urse~of 
business" will be the. reference of the Bill to & Select Committee, whow-ill 
oonsider the Bill and any amendments -whiclj.,,~aY,be. ;p~po.sea,. in it, . and' ~,~. 
Jlotioe, will of' course. be giren to hon'blE! m~mb~rs ot.t4is Council be~c;>rejny 
motion ~refer theB~ to a Select ,Ooll1mi~tee, ~b~~~~~ befor~ tllem. 

,.of Such.is the,~tatement, which I desire.to make as to the action of 'the 
Gove~ment of l~ in: 1~Pect to this Bil,i ~fuce:~rch last: ' ,It~how,s .~ie~iIY, 
as, it seep!.8 w',J!!-e"that, untq,lBstSlIItur,d,ay,,; -rhen:,~he despatch,,~~ID; ~h. 

- Secretary of Sta,te,;relj.9b,ed 9alc~~ta., the ~o~e,t:nmenthere :was no~ ~ ~. rqsit~oJl. 
to,make a.ny public, deylaration. on. the, /ilubjE,lct. The question was ?ne which 
was originally referred to. the Secretary of Sta~e, an~ ~he . propos:ed Jlroc~eCfu.ig1il 
of the Government.of lndia' receiv;ed. his, ,sancti?n •. It, w~onewJ:iiqh. i~m 
the cirCUPl8tances o~ ,the case, '~uld no~ . be ~eait with by the Goveiwn~nt" of 
India, except in.. cOIlSwta,tion With 1ler"Majel!tts Gov~rmD:ent i .. and o~e .. ottli. 
points, that relating. to. the p~pp()saJ, to, postpone'the :Bill untif a.fte~th~ ~~et
ing of Pl'-rJja.:m.eni~ was wholly wit'\!in ~he p~~vinc~ o('iIe't:.~aj~ti·~ Go~ern
ment at home~ \ and could onll b,~, doo.i~ed by them, p-ntil, .there:fore; we ,w~r. 
in possession of the views of Her Majesty's Government, we were debarred 
altogether from, saying anything in,public on the' subJect.' I have, hoW:~ver, 
seen it said that, when Her Majesty's Government at home determined oa the . 
coursewhioh they" were going,:to take, and the a.nswer which they p~oposed 
to send, that course .might have. been .. eommunicated .to :the Governmell,t of 
India by telegram,and that, after having received that telegram, the Govj!rn
moot of, India might have made ,8. statement ,to the public .. Now, it app~8 
to me, first, that' it .would have been. inconsistent with ordinary pracFCe,~nd 

c 
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with offici~ propriety, to make a pUblic statement of this kind upon a telegram, 
unless Her, Majesty's Government had directed that we should do so. But, 
further than that, I «ann~t think iJ; would 'have be~n at all safe for the Gov
ernment of India tq have made any' such statement upon a telegraphic com
munication. Suppose that that had been done, and, suppose that when the 
despatch came, and had been made known to the public, it had been possible 
to say that there was any inconsistency between the statement made upon the, 

"telegraphic' communication and the pfecise words of the despatch from the 
Secretary of State. I leave it to the members of this Council to consi
der whether that would not have produced a result very far from desir-. ' 
able • 

.. It seems to me that it was absolutely necessary, that I s,hould be in a 
position to do what 1 have done to.day, namely, to use the precise language 
of the Secretary of State in explaining his view~. Until the words in which 
those views were expressed were in my possession, I could not with any dis. 
cretion have spoken in public upon the subject. Then I must! also say th~t 
it appears to me that the proper place to make the first public declaration 
upon any proceedings connected with a measure which is before this Legisla
tive Council is in this Legislative Council itself. I think that members of 
Council might have complained perhaps, if I, as the President of this Council, 
had made any sucl] sta~ement elsewhere. I am sure that most legislative 
b~dies would undoubtedly have felt that in such a case some kind of slight 
had been cast' upon them, 'although I have such confidence iJ,t the good' 
feeling of the members of this body that 1 believe that, if 'I had been 
in a position. to make such a statement, and had thought it right in the inter. 
est of the public to do so, some' weeks ago, and ,at a time when this Council 
was not sitting, they woUld have overlooked ~ny apparent discourtesy which 
might have been: invol:ved in such .course; and, if an opportunity had been 
afforded me, I should probably not have hesitated to avail myself of it. But, 
as I have said before, the information.a not in' my possession until last 
Saturday, and this is the first public occasion on which a statement of that 
kind could have been made. 

" I will say no more now. The immediate occasion is not, as 1 have said, 
one which admits of the introduction of any controversial matter, but I cannot 
conclude these few remarks without repeating'that those who think that I or 
my colleagues have felt a cold indifference to the representations of those who 
arll opposed to this Bill,'are entirely in error. The silence we have maintained 
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till now has. as I have shown. been.--anecessary silenlle., Now that I have 
spoken, I earnestly trust that no word whioh has fallen from' me . will tend to 
add to the bitterness of the present controversy," 

. ~' 

The Cou~oil adjourned'to Friday, the 14th December, 1883. 

FORT WILLUlI; } 
The 14th December. 1883. 

D.FITZPAT,RICK. 
Seoretarg to Ihe Gooernment 0/ Indi~ 

LegiBlati"e Dep~tmenl. -



Jl.b61ract of the Proceedings' of ihe Ooutaeil of the GorJet'ltOr General 0.1 
Indio, o8sembled for tjle purp08e of making.Law8 and Regulations under 
IIIe prornaiOfl8 of the Act of Pa,.liament 24 ~ 25 Vic., cap. 67. 

The. Council met at Government House on Friday, the 14th December, 1883. 

PRESENT: 
.~ ., 

His Excellency the Viceroy and Governor General of India, X.G., G.K.S.I. 
G.X.I.E., p,.eBitling. 

His Excellency the C-ommander-in-Chief, G.C.B., C.I.E. 
'.rhe Hon'ble J. Gibbs, C.S.I., C.I.E. 
Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.I .•• 
The Hon'bIe C. P. Ilbert, C.I.E. 
The Hon'ble Sir S. C. Bayley, K.C.B.I., C.I.E. 
The Hon'ble T. C. Hope, C.S,I., C.I.E. 
Tne Hon'ble Sir A. Colvin, K.C.K.G. 
The Hon'ble W. W. Hunter, 'LL~D., C.I.E. 
Tbe Hon'ble Durga Charan LaM . 

. The Hon'ble H. J. Reynolds. 
The Hon'ble H. S. Thomas. 
The Hon'ble Kristodas Pal, Raf BaMdur, C.I.1!i. 

The Hon'ble Maharaja Luchmessur Singh, BaMdur, of Darbhanga. 
'fbe Hon'ble J. W. Quinton. 
The Hon'ble T. M. Gibbon, C.I.E. 
The Hon'ble R. Miller. 
The Hon'ble Awr Ali. 

BENGAL REGULATION XIX OF 1810 REPEAL BILL.. 

The Hon'ble Ma. ILBERT introduced the Bill to repeal Bengal Regulation 
xix of 1510 within the territories administered by the Lieutenant-Governor , 
Df the North-Western Provinces, and moved that it be circulated for the pur
,pose of eliciting opinion thereon. 

The Motion was put and aped to. 

The Hon'ble lb. ILBERT also moved that the Bill and Statement of 
Objects and Reasons be published in the North- We8tern p,.o"ince, and Dudh 
GOIJernment . Gazette in English and in such other languages as.the Local 
Government might think fit.. ' 

The Motion was put and agreed to. 



620 INDLt1N EMIGR.dTION. 

BURMA COURTS BILL. 

T,he Hon~ble MR. ILBERT also introduced the Bill to amend the BllrmB 
COllrts Act, 1875, and movetl that it be referred ,tIl a Select Committee con
sisting of the Hon'ble Messrs. Gibbs arlU Quinton and the Mover. 

~he l-Iotion was put and agreed to. 

The Hon'ble MR. ILBERT also moved that the Bill and StBtement of 
Ol\jects and Reasons be published in thll Briti81~ Burma Gazette in English 
alld:iil such other languages as the Local Government might think fit. 

The Motion was put and agreed. to. 

INDIAN El1I~RA'rION BILL. 

The Hon'ble MR. lLBI!:RT also moved that the Report of the Select Com
mittee on the Bill to amend the law relating to the Emigration of Natives of 
India be taken into consideration. He said;-

"This Bill proposes to re-enact, with numerous amendments, the existing 
Foreign Emigration Act (VII of 1871). .I~ does not apply to the emigration 
which takes place from one part of Britis~ India to another, whether by 
sea, as from Madras to British Burma., or by .land,. as from Hengal and the 
North-Western Provinces to Assam. Emigration by sea to British Burma was 
until re!!ently governed by a speciai Act, but that Act ha.~ been repealed by an 
Act of the present year, and that form of emigration is now entirely free. 
Emigration to Assam and the adjoining di~tricts is, as the Council are aware, 
governed by Act I of 1882. With this form of emigration we are not concerned 
at all to-day. Accordingly, we are not called upon to consider the diffi
cult, interesting and important questions which arise in connection with inland 
emigration; such as the conditions and restrictIons which it may be necessary 
to impose on the emigration of labourers to, or 011 their employment in, 
BUell regions as Assaml or the mode and extent to which it may be practicable 
or desirable to regulate; to facilitate or promote that great movement of popu,
lation from one part of the Empire to another. which has, for centuries, been 
operating, and still operates, to fill up and bring under cultivation the waste 
places of India. The present measure deals only with' emigration to places 
outside the iimits of British India, and the term • emigration ' is defined by 
tht!Bill as meaning, for the plirposes of the Act, the departuteby sea out of 
British lndia of a Native of India under an agreement to labour fot hire in 
Bome country beyond the· limits of India other than the Island of Ceylon 01' 

the Straits Settlements. It will be observed that the measure do~s not affect 
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emigration to Oeylon or to the Straits Settlements. Ceylon may, for emigra
tion purposes, be dealt with· as if it were part of British India, and it is not 
necessary to place any special restrictions on emigration to that island. The 
Straits Settlements are in a very simillr position. The Indian einigration' to 
that colony takes place, I believe, exclusively frOm the Maw'3.S Presidency. 
and is at present regulated by a special Act (V of 1877) which applies only to 
that Presidency. We are now engaged in negotiations with the Govern
ment of the Straits Settlements. Which will, I hope, before long enable' us 
to repeal this Act, and to make emigration to that, colony entirely 
free. But in the meantime, and as a temporary measure, we have thought 
it expedient to take' power to extend ·the Act to other parts of British 
India in case it should be found necessary to regulate emigration from 
Calcutta to the Str8.its. I do not in the least anticipate that the Act will be 
found, necessary, because I believe that no such emigration takes place, or is 
likely to take place. 

"What we are concerned with, then, to.day, is the emigration which goes 01\ 

from India to certain British and Foreign colonies in the West Indies alid else
where, and which is, as I have said, at present regulated by an Act of 1871. 
Proposals for amending this Act have for many years been before the GoverIlment 
of India, and at last resulted in the preparation of the present Bill, which was 
introduced into this Council in the year 1881, was circulated for opinion in the 
ordinary way; and was sent to EnglaLd for consideration both by the India Office -
and by the Colonial Office. A number of objections were raised by the Agents an~ 
other representatives of the colonies to various provisions of the Bill; and the 
Government of India was asked by Her lIajesty's Government to suspend legisll1. 
tion until the opinions of the Colonial Government~, to whom the Hill had been 
sent, should be received. I mention this cit'eumstance in order to exp1;Lin the delay 
which has taken place between the introduction of the ilili and the· presentation 
or th\! Committee's report. The delay has not been unfruitful of good results . 
.'I'he Government of India thought that it afforded an excellent opportunity for' 
ascertaining by local inquiry the way in which the system of recruiting emi· 
grants is actually carried on in India, the respootR in which the present system 
is capable of improvement, the attitude of the people towards emigration, and 
the possibility of making it more popular. Accordingly, with the consent of 
.the Government of the North.Western Provinces, Major-Pitcher WIIS directed 
to make an inquiry in those,Provinces into the points to which I have referred; 
and a similar inqlliry '\'fas subsequently made by }Ir. Grierson in BiMr, at tho 
wish of His Honour the Lieutenant-Governor of Bengal. To both those gentle
'~en~lIajor Pitcher and Mr;. Grietson~we are dl'eply indebted for the admir. 
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able reports which they have sent in. Nothing is easier in. this country than to 
collect opinions; nothing is more difficult than to ge.t at facts; and it is as pic
tures of actual facts that these reports are so valuable. '1'0 quote the language 
of a Resolution which has been issued on "the subject in the Revenue and Agri-
cultural Department- . 

'They show in the clearest ligbt the obstacles in the WRy of emigration, the difficulties 
with which even the most honest recruiter has to contend, and the extent to which popular 
prej_dioo can be allayed, or is unconsciously fo~tere~ hy District-officers. Of such information 
there was much need. On the one hand, the Magistracy hIIS"' been repeatedly charged with 
being hostile to emigration; on the other, grave accusations have been often brought against 
recruiters. Proposals, on the one hand, hav," been made to surround emigration with additional 
precautions, and have been objected to on the other as nnnecessary and ruinously expensive. 
To arrive at the real condition of things was extremely difficult. Major Pitcher'. and 
Mr. Grierson's reports have at lea.t facilitated a decision. They .how that the recl'uiter, though 
occasionally guilty of malpracti~es in the exercise of what is look.d upon by a lal'ge number of 
people as a not very reputable calling, has to contend with many unnecessary difficnlties ; that he 
is frequently impeded in most objectionable ways by the police and the IInderlings of the Courts J 

that the registration of recruits is not unseldom perfunctorily performed; .that unnecessary 
·restrictions are sometimes imposed; and that generally a more friendly attitude on the part of 
the Government as represented by its local officers would lead to better results.' 

"In addition to the inquiries made by these two officers, meetings were held 
in Calcutta in February, 1882, lind in March last to consider the various sug
gestions which had been made for amending the emigration law. Mr. Buck, 
.the Secretary of the Revenue and Agricultural Department, presided at these 
meetings, and they were attended by. the local Agents for the different colonies. 
I believe I am right in saying that the proposals which we are now laying 
before the Council have, after careful examination, obtained the full approval, 
of these gentlemen, as well as of the officers of the Indian Government who are 
charged with the care of emigrants. In fact, I may fairly say that few mea~ 
Bures which have been laid before this Council have been made the suhject of 
more minute' and careful enquiries tllan the present Bill. It is essentially a 
measure of details, and.we have evel'y reason for hoping that the machinery 
will work smoothly and well. 

" I have said that this is essentially a measure of details. There is, 
however, one important question of principle, which is discussed in the 
two reports to which I have referred, and about which, although it is 
not necessarily raised by the Bill, it may be as we~ to say a few words. It 
is this. What should be tbe attitude of the Government of India towards 
emigration to foreign countries? Should they encourage it, dIscourage it, or 
remain neutral? Hoth Mr. Grierson and Major Pitcher urge in forcible 
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lwguage the expediency or the State bi.king a.,more active part than it has' 
llitherto taken in the prori1oti:Ori 'Of emig!latiorl. They consider that the people 
in the more closely populated districts should be encQuraged to emigrate j that 
inforniation about the colonies should be disseminated by Government officers; 
and that the advantages of emigration should be taught in village.schools. 
But Sir A. Lyall, the Lieutenant.Governor of the North.Western Provinces 
wllose opinion is entitled to the great~st weight, not oniy on j>ersonaJ ground; 
but because he is respoil~ible for the government of tlie provinces from which 
the greatest Row of emigration takes place, is not prepared to go as far as this. 
He considers that measures such as have been suggested by Major Pitcher and 
Mr. Grierson mignt be misinterpreted; and he is doubtful whether emigration 
would benefit India as largely as is implied lit their recommendations. He , 
would, therefore, limit action for the present to removing aU obstacles to emi. 
gration, to givi,?g the people every facility to emigrate;and to strictly repressing 
the prejudiced opposition of the police and other Native subordinate officials .• 
The question whether the one policy or the other should be adopted is not 
definitely raised by the prese'nt Bill, becaUSe it dep?nds much less on the way 
in which the measure is framed than on the way in which it is worked; and 
this is Ii. matter which the Gov~rnment of India are disposed to leave very 
much to the discreti,on of the Local Government. :My 'own opinion, I mus£ 
confess, coincides rather with that of Sir A.. Lyall thall with that of the 
advocates of a more active policy'. I think our attitude towards emigration shOuld: 
be an attitude of benevolent and watchful neutrality, and that 'our great object 
should be to secure fair play to both parties;-tlle employers one the one s~de" 
and theemig'rants and their friends oil the dther,-to take cale tliat the former 
are riot hampered by unnecessary and vexatious restrictions, or impeded by 
unreasonable prejudices, and to protect the latter, so far 'as we can, iLgairist 
being entrapped or deluded into u~air bargains or car~lessly 01' oppressively 
dealt with after they have left their homes. This appears, I may add, to ,have 
been the view taken by the Famine Oommissioners. The present measure haa. 
been framed, if not in afiirmation of, at least in Complete accordance with. this 
policy; and, whilst carefully providing for the "protection ,of ihe emigrant, ~e 
have lieen eqUally-careful not to throw any needless obstacles in the way o~ 
his employer. 

'·In order to explain the pu:rpOS6' and object of the' several pro'V'isionil 
which we' have introduced into the Bill with this view. I must say somei. 
thing about the parties to the contract which is entered into by the person. . who 
emigrates within the meaning of this Act, that is io say. who departs b11113tJ 
from British India. under an agreement to labour for hire, aM about the 

B 
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several stages in his progress from his home to his place of destination. The 
parties to the agreement are, of course, the employer on the one hand. 
and the emigrant or intending laboure; on the other. But from the nature of 
the case, these two part1es are not brought into immediate contact with 
each other at the stage with which alone our legislation is capable of 
dealing. The employer is represented by the Emigration Agent for the 
c(Jlonies and by the recruiters acting under him; the emigrant is assisted, 
and to some extent represented, by the officers of the Indian Government, 
who are specially charged with his protection against fraud, negligence or 
oppression. As to the employer's 'representative, it must, in the first place, 
be remembered that it is not every colony or foreign country 'that is 
permitted to receive emigrants from this country. Emigration within the 
meaning of the Bill is only allowed to certain countries, of which a list will be 
found specified in a schedule to the Bill, an4 to such other countries as the 
'Government of India may choose to add to the list. The Government may not 

• make any such addition unless it is satisfied that the Government of the country 
has made such laws and other provisions as the Governor General in Council 
thinks sufficient for the protection of emigrants to the colony during their resi
dence there. Assuming that a colony is authorised to receive emigrants, it acts 
in this country through its Emigration Agent, who is appointed by the Govern
ment of the colony, but whose appointment is .made subject to the approval 
of the Local Indian Government. Under the Bill as introduced, the Local 
Government was expressly empowered to revoke the approval; but this provi
sion was strongly objected to by the Colonial Agents as derogatory to their 
Position, and we have accordingly omitted it. Its insertion was perhaps due to 
excess of caution, for there is no reason to fear that any difficulty will arise 
from a Colonial Government insisting on the employment of an Agent 
whom our Government consider manifestly unfit to perform his duties. 

"The Emigration Agent, then, is the principal official on the one side. The 
principa.! officials on the other are the Protector of Emigrants and the Medical 
Inspector of Emigrants, who are appointed by the Local Government and 
are stationed at the principal emigration-ports. The North-Western Pro
vinces Government proposed that, with the view of securing uniformity 
of procedure in the various registering offices which are to be maintained 
under the Act, and of exercising a general supervision over recruiters, the 
Director General of Agriculture and Commerce and his assistants in these 
provinces should be appointed Sub.Protectors of Emigrants. We entirely con- . 
cur in these proposals, but at the same time we do not think it is necessary to 
make 4 special provision in the Bill for such appointments. We think that 
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uniformity of procedure in the registering offices can be secured by executive 
order. We believe that the Director of Agric'Olture and Commer~ and, his 
assistants will be able to exercise the necessary supervision over the conduct of 
recruiters if they are invested-as a provision of thli Bill enables them to be in
vested-with the powers of a Magistrate under the Act. 

"Returning to the Emigration ~gent. He conducts his locai. operations,by 
means of persons called recruiters, who must on his application be licensed by 
the Protector of Emigrants. The license is good for a year, and, under the Bill 
as introduced, it restricted the operations o~ the recruiter to a particular specified 
area. This restriction has, however, been objected to by the Emigration Agents 
(whose objections are supported by the Secretary of State for the Colonies) as un~ 
necessary, and as tending to increase seriously the cost of emigration. We admit 
the force of these objections, and, accordingly, under the Bill as it now stands, the 
recruiter's license extends to thew hole area over which the Protector of Emigrants 
has authority, but it is not valid for any particular district until it has been. 
countersigned by the Magistrate of the district. The Magistrate is empowered 
to refuse his countersignature if he has reason for believing that the recruiter 
is an unfit person, or that he has failed to perform any of the duties imposed on 
him under the' Act. At the time when the Bill was prepared great complaints 
had been made of the malpractices o(a class of persons who were described as 
sub-a.,,<>ents. We were informed that between the Emigr~tion Agent and the're
cruiter there is almost always a third party, the sub-agent, who supervises 
the recruiter's operations, keeps his license, supplies him with funds, and 
generally keeps the dep6t in the recruiting 'Centre where the emigrants are 
collected together before being sent down to Calcutta. This person, we were 
tolq, was unknown to and unregulated by the law, and was sometimes "Of very 
doubtful character. Accordingly, in the first draft of the Bill, clauses were 
introduced specially providing for the appointment and remuneration of this 
sub-agent. However, when we went niore closely into the matter, it 'appeared 
that these provisions were !!lot really applicable to the facts 11\1 Ilxplained by 
Major Pitcher and Mr. Grierson. It turns out that the so-called sub-agent 
is not a recruiter of any distinct class at all, but is merely a head recruiter ,who 
sometimes recruits himself, and sometimes acts as an intermediate contractor 
between the Emigration Agent and the ordinary recruiters, and whose remunera
tion naturally takes the form of a commission. ,"And the conclusion to whiQh 
we came was that it would be impracticable to draw a legal distinction between 
these sub-agents and other recruiters"and that it would be preferable to con
tinue treating them as recruiters, and to make them take out a recruiter's 
license." But we have added to the Bill, a definitio)l, of • reCl,'w,teJ;' whi<lb. 
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makes it elear that the 'term includes head recruiters and others who collect 
emigrants, as well as those who pers()~ny engage in recruiting . . 

"Such being the reero.rter, We have to take great care t,hat ]111' does not enlist 
his emigrants on false pretences. Accordingly, we provide that he must get from 
the Emigration Agent on wbose application he is licensed a written or printed 
statement, signed by the Agent and counter~gned by the Protector of Emigrants, 
and stating the terms of agreement which the tecruiter is authorized to offer 
on behalf of the Agent to intending emigrants. This statement must be both 
in English and in the VeTilacular, and the tecruiter is bound to show it to any 
person whom he invites to emigrate, and also to a Magistrate or officer in 
charge of a police-station, if called upon to do so. 

" Having provisionally en1is~d his recruits, the first thing that the recruiter 
does with them is to house them temporarily'in a place which I referred to just 
now as a depOt, but which does not go by that name in the Bill. The fact is that 
the term' depOt' is confined by the existing law to the depOts which are estab
lished at the port of departure; and, as we considered it inadvisable to disturb 
the existing nomenclature, we thought it better not to give any specific name to 
these up-country depOts, if I may so call them. You will 1tnd them referred 
to in section 27, of the Bill as places for the accommodation of emigrants 
pending their registration or removal to the port of embarkation. lIany 
complaints had been made about the way in which some of these, 
places are kept and managed; and accordingly we have armed District !Iagis
trates and other officers with extensive powers for their supervision and inspec
tion. 

"The mention of registration brings me to the next sta.,coe in the emigrant's 
career. Up to this point he.is not under any contract binding him to emigrate. 
In order to become so bound, he must appear before a registering officer, have 
his name and, certain particulars about him entered in a register, and then, and 
not till then, is he allowed to execute an agreement 'to emigrate. Until these 
formalities have been complied witp, the recruiter is not allowed to carry him 
oJ'fto the port from which he is to emigrate. In the, provisions relating to 
this branch of the subject, we have departed both from the existing law and 
from the proposah of the originalllili. Under the Bin as introduced, the work 
of registering had to be done by a Magistrate of a district or sub-division_ 
The evidence collected by Major Pitcher and Mr. Grierson tends to 
show that these officers bve not time to do the work thoroughly, and Major 
Pitcher has proposed CiVil Surgeons, and Mr. Grierson the officers of the Regjs.. 
tration Department, as appropriate registering Officers., The Government of 
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Bengal have accepted Mr.' Grierson's proposals, and the Government of the 
North-Western Provinces is willing to give Major P.i.tcher'ssuggestion a trial 
whenever the Civil Sur.!;eon is competeht to dQ the work. The:Bill does not 
decide the question either way, but merely gives tae Local 'Government .a 
general power to appoint persons to be registering officers, and places them 
under the control.of the District Magistrate, or of such other officer as the Local 
Government may appoint on their behalf. I may explain that the reference tq 
this 'other officer' is intended to cov~r the officials whom. the North.West 
Government wished to appoint Sub·Protectors of Emigrants. I understand 
that there will be no difficulty in adjust~, by means of executive arrange· 
ments, their relation to the District Magistrate. 

"So much as to the officers who are to do the work. Next, as to the way 
in which the work is to be done. Mr. Grierson has told us in his report a great 
deal about the way in which the present system of registering emigrants works, 
or rather fails to work, and he has drawn up a. statement showing, in, two • 
parallel columns, the difference between what may be called the theory and 
the practice of registration. This statement is so instructive and so illustrative 
of the kind of way in which administrative provisions are apt to break down,· 
that I will take the liberty of reading it to the Council. The present system of 
registration, and the practice, are here given in parallel columns ,:-

The "Yle- aa Of'dained ~y laID and &y Uti 
Bengal But ... 

1. The intending emigrant shall appear The registering ollicer is rarely empowered 
before' a Magistrate, as defined in sections 8 under section 85, 
and 85 of the Act. 

2. The Magistrate .hall examine the emi. 
grant, and .atisfy Pimself on three points, and 
on no more-

(~) that he is of age i 

(2) that he nnderstands the nature of his 

oontracti 

(8) that he is willing to fulfil it. 

II. The Magistrate shall enter certsin part.i.. 
culars in a 6001; kept for the purpose. 

The registering ollicer frequently rejects reo 
cruits for other reasons, such as, for instance, 
that he has not been medically examined, or 
that. he is telling lies ahout his address. 

The Magistrate rarely, if ever, does so. The 
recruiter brings him an illegible, misspelt form, 
continually full of mistakes, which, is kept in a 
bundle in the ollice. When, in rare instances, 
a book is kept, it is not kept "for that pnr
pose," but inland and colonial registration a are 
kept mixed np together. 

o 
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,4. A copy: of, ,every r,lgistration" written on A copy(?) is ,flll'Ilished, bnt it is not certified 
,ullstantiall'aper, shall be furnished' by the Or compared. It is brought ready written by 
Magist~~ to the emigrant registered. ' • the recruiter, being frequently illegible, mi .. 

spelt and full 'of mistakes. It is almost in
variably onpape~ of theftimsiest description
the kind of paper u~edfor- cheap overland 
letters. In some cases the copy 'is not given 

5 • .AutA/JfItil: copies 'of evert such registra
tion 'shaU be forthwitA forwarded 6, the 
Magistrate to the Emigration Agent. 

6. And to the Protector of Emigrants. . ' , 

7. A certain fOrm of register is prescribed 
• by the rules. 

8. Under the rules, monthly returns of emi. 
gration should be ,sent to the Protector. 

9. These returns should be correctly aild 
intelligently filled up, as from th~m the figures 
for the Protector's annual report are drawn. 

~ the coolie, hut to' the recruiter! ! 

This is hardly ever done. The recruiter 
brings another copy!?)' similar to the above; 
which is, signed by the Magistrate, but uever 
compared. It is then usually retlll'Iled to the 
recruiter. 

Often not done. When it is, the copy (7) is 
another inCo~ect form lil~d hy th~ recruiter. 

This form 'is aometimes -not followed, and 
important columns, such as that for next-of. 

, kin, are omitted: --, , 

In some cases these are not sent. 

They are never correct. People are counted 
as emigran~ who should not be counted, and 
"k. "",4: hence the Protector's and the dis. 
trict figures never agree, e,g., in Alipore, the 
district figures, quoted (I believe) in the Annual 
Administration Report, gave in one case 1,600 
when the Protector's were only 700. The Pro. 
tector's figures were eorrect. 

"Now, I do not mean to say that our proposed system is certain to work 
quite smoothly and perfectly, nor can I feel sure that these, or indeed any other, 
legislative provisions will work precisely in the way in which we intend them 
to work. But at least we have done our best to take warning by what has bee~ 
told us, and to devise a remedy for some of the most obvious defects in the 
existing system. In the first place, we propose to reverse the existing order of 
proceedings, and to make the registrationllome first and the execution of the 
emigrant's agreement afterwards. We think that there. is .a better chance of 
the agreement being accurate and satisfactory in form and substance if it is 
drawn out in the office of the Magistrate or other registering officer after the 
intending emigrant has be~n pa:ss~ and registered, than if it is drawn up, as it 
is under the'present practice, by some illiterate person beforehand. The course 
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of;prQCeedlng will be this •. The recruiter_.will take his ,rectuita.:befora- the' 
regis~ring 9ffioer,who in the Mufassal may, or /D1lY: not, ba, the Magistrate of; 
tl!.e ;d,istJict,' and ill ,the' emigration-ports. will 'be the Protectol" of Emigrants> 
him.!R)lf. The l'egistering officer is: to exa.mine,the recruit, apart. f1'9m'the> 
recl11iter. with reference to :the agreement into which he proposes to.en~er, and 
is tQ,satisfy, himself that the recruit is pompetent and :willQ:J.g to"enterdnto the 
a.,"'rflOmen.t, that h~ understands ita ~ture; that- he has not been induced to ente., 
by any collrcion. undue in1luence, fraud, misrepresentation, or mistake, that its 
ter,ma lI,l'e ill_ conformity with law, that is to say ... c!>ntaint aU the, partioula1'& 
wllich, as I shall presently explain,. it is Ilquired by the Act or ,rules ,to embrace, 
and that.. iUs in conformity with the statement which" asi ,I., have already, 
expl,ained, ,ther.ecruiter is required to show the recruit. 1~, he is satisfied, olli 
these points, he is. to enter ina .. register-book the JlJlm6 of 1 the. recruit; and 
various particulars concerning him, including the· name~.sex, name .of father; 
caste,' occupation and age of the intending' emigrant, and.' the name of. the 
village or place of which he. is a resident. I t may be asked, what is the 1lEIl 

of entering all these minute details P I will let Mr •. Grierson answer. 

I The objects: he says, 'of a system of registration,' I take it; are two-fold. One is to keep, 
a record "f the transaction, just as the record of any othpr contract is kept., This is a minor 
consideration~ .The otber aud mo~e important object is'to afford a co;',nootinglirikbetween·the 
coolie in the colony and his relations at home. Acoolle·communieateswith his relations at home 
by m,eanS of letters and by meaDS of remittatices. HlsreIaHoDIt com'municate with liim by letter.
U nde~ a perfect liystemof registration, a Coolie ouglit to be able 'to send a remittance 'home to ' 
his friends"through.,th~ Emigrl!.tion Agent ,audthe Magistrate of his district, with. the certainty, 
of its reaching its destin'!1iionl anli ,a relation Bhqul~ ,be able to go .to. the Magi~trate pf a dis
trict and say, Ii My :80U emig<l!ted in Buch7Bnd-sucb,. a ye~r ; h9W c~D I send II letter to bim,? " , 

"'That is wluLt we are anxious to do, to devise some means 'by which a. 
coolie may be 'enablecI to emigrate withol!-t being cut off completely from-his 
relations and his home. .,And to this end ~e are endeavouring t~ supplement 
the improved :system of' registration, by giving effect to various suggestions" 
which have been made for promoting a greater interchange of letters between
the emigrants in the colonies and their friends at home, suggestions ta-which, I ' 
need hardly say. full effect cannot be given' without the co-operation, of, the' 
Colonial Governments. 

"When the intending emigrant has been duly ,registered" ,the next step. 
is to execute the agreement, which is pre1'8rre~ ,in ,the office. and executed 
both by the einigrant and ,the, r~crqitei'; in·. the .. presence of the registering, 
officer. It must contain !>n one side all necessary: particulars' a~, to the nature, 
duration and .. term of the, ,emigrant's service, and, .on the other, the pa.rticu-
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lars which have been already entered in the register. These will enable him to 
prove his identity if necessary .• Three copies of the agreement are to be taken: 
one goes to the emigrant himself, the oth~r to the recruiter, and the third' is 
kept by. the Protector of Emigrants. I need not follow in minute detail the 
subsequent movements of the emigrant. Suffice it to say that he is conducted 
to the emigration.dep6t at the port of.departure, which is supposed to be under 
the constant supervision and inspection of the Protector of Emigrants and 
Medical Inspector, and after a short stay there is duly shipped off in an emi. 
grant·vessel. Every emigrant. vessel must be licensed, and the license must not 

. be granted until the vessel has been syrveyed and it has been ascertained that 
she is seaworthy. has proper and sufficient accommodation, is properly ventilated, 
has all the tackle, apparel and furniture requisite for her intended voyage, is 
properly manned and officered, and is, in fact, in all respects suitable for the 
carriage of emigrants. There is ample power to make rules as to the provisions, 
clothing, fuel and water which are to be supplied for the emigrants' use, and as to 
t~e staff of surgeons and' attendants who are to be on board the vessel. And 
the Protector of Emigrants and the Medical Inspector are bound by the Act to 
see personally that these rules are complied with. The emigrant goes on board 
under their personal supervision, and the master of the vessel is required to 
execute a bond for the due performance during the voyage of the duties imposed 
on him by the Act. Thus every reasonable precaution is taken which our law 
can enforce that the emigrant shall be properly treated from the time when he 
leaves the place where he is recruited to the time when he lands in the colony 
for which he is bound. Further than this our law cannot follow him, and after 

• this point we can only provide indirectly for his welfare by such influence as 
we can bring to bear on the Gove=ent of the country in which he has estab. 
lished himself. That influence is, however, of a very substantial kind, and may 
be enforced in extreme cases by the prohibition of emigration. There is a pro· 
vision enabling the Governor General in Council to prohibit emigration to ~y 
particular country on certain grounds which are specified in the Bill and which 
are as follows :- . 

t (al tllat the plague or any other epidemi,c disease dangerous to human life bas broken 
out in the country ; 

t (h) that the mortality among emigrants in the country is excessive; 

'(e) that proper measures have not heen taken for the protection of emigrants immediately 
on their arrival in the country or during their residence therein; 

'(d) that the agreements made with emigrants, as such, before their departure from India 
are not duly enforced by the Government of the country; and 

'(0) that the Governor General in Council, having, either directly or through the Secretary 
of Ststs for India in Council, addressed the Government of the country with a view to obtain 
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inrormation reg&rding the condition or treatment of emigr&nts therein, has .not within & reason.' 
&ble time received the information asked for.' 

" Such are the general provisions of"this measure. The differences between 
the first draft of the Bill and. that which is now bllfore the Council are very 
fully and minutely explained in the Report of the Select Committee, and I need 
not dwell on them further. It will be observed that the original' draft of the 
Bill conferred on the Government expmsive powers to make rules, and that we 
have in the present draft carried this power still futther, by eliminating certain 
matters of detail from the Bill, and leaving them to be provided for by rule. I 
am sure that a measure of this kind, if it is to work well, must be made elastic, 
and that any attempt to fix and stereotype minute administrative details- will 
probably produce either inconvenience or absurdities. Let me illustrate this 
from the English Emigrati0!l Law, of the working of which I happen to have 
some knowledge. The English Emigration Acts, or Passenger Acts as they are 
called, regulate with nlmute particularity the diet of the emigrant on board. 
ship, even condescending to prescribe the precise amount of pepper which is to • 
be served out to each emigrant every day. They were framed in the days of 
sailing-ships, when a voyage across the Atlantic was a long business, for which 
a eonsiderable supply.of salt-meat and other like provisions had to be laid in.· 
A few years ago it was accidentally discovered that the steamers of one of the 
principal Atlantic lines, the Cunard, I think, were in the habit or complying 
with the requirements of the law by taking so many junks of salt-beef on each 
voyage from Liverpool to New York-and back again. Of course, nobody 
wanted it, nobody ate it, but there it was to satisfy the law. : It is matters of 
uris kind that we wish to leave to be regulated by rules whicIl can be easily 
changed on being found to be unnecessary or unsuitable. The new Act' will 
not be brought· into operatioq until the tuies a~erea.dy, 'but I believe that this 
will not involve very long delay. I understand that Mr. Grierson, to whom I 
have so often referred, is now engaged, under the instructions of the Bengal. 
Government, in the preparation of an Emigration Manual,'which will contain, 
not Quly the. revised rules and' forms, but also such information as may be 
requisiU! for explaining the emigration-system to those who have to work it 
and those who are to be brought under it." 

The Motion was put and agreed to. 

The Hon'ble KRISTODAs PAL said that the very full report of the ,Select 
Committee on this Bill, and the lucid statement made by the hon'ble member 

. in charge of it, showed that it had received a careful revision at the hands of 
the Select Committee. It also evinced a benevolent solicitude on their part for 
the protection and welfare of the poor Native emigrant. The question of thfl 

. V 
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policy of emigration was not before the Council, and he would not, there
fore, touch upon it. But i~ might be well asked whether, when large tracts 
of land lay unreclaimed and u~cultiva4ed in many parts of the country, undue 
encouragement should be ~ven to emigration to foreign countries; but, as far 
as he llD.derstood the Bill, it would not give undue encouragement to such 
emigration. ·If he had understood his hon'.ble friend correctly, he understood 
him to say that the Government occupied a position of neutrality, giving fair 
pl~y to all parties who would come under (he operation of. the Bill That, he 
thought, was a fair position, 1?tit all that he, as ~ Native of the country, wished 
to see was that the labourer who hirfd himself to go to foreign parts should on 
the one hand be treated as a free agent, and on the other should be protected 
from fraud, misrepresentation and oppression; and, if the Bill should attain 
that object, he thought the Council would have no reason to complain. Follow
ing the principle of the Bill, he ventured to propose, with His Excellency's 
permission, a few small amendments. Care had. been taken in the Bill to pro

.vide for the proper explanation to the intending emigrant of the nature of the 
agreemen~ which he would be called upon to execute. . He thought it was highly 
desirable that, in the initial stage of the engagement, the emigrant 'should have 
a clear idea' of. the nature of the life he was about to enter upon. As far as he 
cOuld judge from the detailed provisions of the Bill, great precautions had beE'~ 
taken to explain fully to the intending emigrant the nature of the engagement. 
But at the most important mom~nt, when' he had to make up his mind, he was,. 
l~ft almost in the dark. Section 26 of the Bill provided- . 

"The recruiter shall produce the statement for the information ot every person whom he 
invites to emigrate, or when called upon to do SO by any Magistrat~ or officer in charge of a 
police-station ," 

Now, it was well known to hon'ble members tliat the emigrant was often 
an ignorant, illiterate person, ~nable to read, the statement produced befor~ 
him, and, it he asked the recruiter to read it, that man, if he was inclined to 
deceive him, might read a version not contai'ned in the statement itself, So that, 
a~ the most important moment, when an illiterate emigrant was called on to 
make up his mind, he would be almost entirely in the dark as to wIiat the 
con.tents of the statement might be, as to the character of the agreement, and 
as to the nature of the life' he would be called upon to lead. He thought 
that at this stage it was of the utmost importance that every facility should 
b~ given to him to understand the nature of his engagement; and in that 
view he proposed that the recruiter should be required to furnish the intending 
emigrant with a copy of the statement, so as to enable the emigrant to take. 
it home' to show to his friends and relatives, or the village-headmen, and 

I 
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consult them about it before. making up his mind. He would 'be then in a 
position to know what he' should do, and to ~derstand the nature of the 
service reqUired of him. He (Rll KRISTODAS PAL) had heard some objections . . 
taken to his proposal. In the first place, it had been said that it wo~d impose 
extra cost on the Emigration Agent. He believed that the statement would be 
a printed paper and the additional cost would be a triB.e: if a hundred copies 
of the statement were struck off, it would entail only the cost of the paper 
and printing. Then he was told that the recruiter would have to carry a 
heavy bag .of paper. Now, he did not know the exact number of emigrants 
recruited in each district, ·or in each sUb-v.ivlsion, nor had he any idea of the 
exact number of .recruiters employed in ea3h district; but he could not believe 
that a recruiter on the average engaged more than 100 recruits;, and, sup
posing that he did engage 200, his bag would not be at all heavy if he had to 
carry some 200 papers of this kind. But, even if the recruiter was put to 
some slight inconvenience, he thought it. a question for grave consideration 
whether the eniigrant should not have a fair opportunity of considering the. 
nature of the ~nnection he was about to form. at the very outset. of his 
new career.-and surely this was of far more importance than the question of 
a little heavier' bag on the back of a recruiter. . Then he was told that this 
provision was· not necessary and would impose an obstacle in the . way of 
emigration. He; for one, did not see how this would prove an obstacle in the 
way'of emigration. The more intelligently and knowingly the emigrant acted, 
the b.ette~ would it be for the cause of emigration. He was aware that in sec
tion 37 there was a provisioJl. that a copy of the agreement when executed 
should be furni,shed to the emigrant. Now, this was an after stage. After the 
agreement had been executed it would be too late for the emigrant to recede, sup
posing that he wanted to change his mind, and suppo~ing that he came to know 
what he did not know before.. He humbly concflived that the proposal which 
he had submitted to the Council was calculated to give the intending emigrant 
an opportunity to understand his real position before he made up his mind, 
and it was therefore of great practical importance. Upon these grounds, he 
would move that for sub-section (3) of section 26 the following sub-section be 
substituted :-

" (3) The recruiter shall give a true copy. of the statemeut to every person whom 
he invites to emigrate, aud shall produce the statement for the infQrmation of any Magis_ 
trate or officer in charge of a police-station when called upon to do 80 by the Magistrate or 
officer." ' 

The Hon'bla lIB. QUIl'ITON said: -" While altogether sympathising in the 
anxiety of my hon'ble friend Ra1 E;ristodas Pal Babadlir that the' intending< 
e~jgrant, should, halle full information as to the offers which the recruiter is 
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authorised t~ make, and should not be led blindly into binding himself by 8 

contract of such serious impq,rtance, I am unable to support the amendment. 

" It appear~ to me that the J>rovisiens of the Bill are amply sufficient to 
secure the object. we both .have in view, and that the proposals of my hon'ble 
friend go far beyond what is reasonably required for that purpose. 

" My hon'ble and learned friend 1\1r. Ilbert in his opening speech has 
poi!lted out that the recruiter under the BiJl must be furnished with a written 
or printed statement, signed by the Emigration Agent and countersigned by 
the Protector of Emigrants, in English and in the' Vernacular language of the 
local area to which the recruiter's Ii.ense extends, of the terms which the reo 
cruiters is authorised to offer on behalf of the Agent to intendidg emigrants, and 
is also bound to produce the statement for the information of every person 
whom he invite3 to e:nigrate, or whe!l called upon to do so by any Magistrate 
or officer in charge of a police.station. 

"My hon'ble friend Rat Kristodas Pal is not satisfied with the produc
lion so enjoined, but would compel the recruiter to give to each person invited 
to emigrate a copy of the statement. Now, considering that probably not one 
per cent. of the persons likely to be so invited can read, this seems 8 very un· 
necessary precaution. The intending emigrant can procure full information 
as to the recruiter's offers, by having the statement read and explained to him 
when he reaches the depOt; and section 31, as we have heard, strictly enjoins 
on the Registering Officer the duty of examining the intending emigrant, apart 
from the recruiter, as to his competence and willingness to make the agreement, 
as to his comprehension of the nature of such agreement and as to his not 
h~ving been induc~d to enter into it by unfair means'. The Registering Officer 
must further draw up the agreemellt containing the particulars specified in the 
Bill, and furnish the emigrant with a copy of it. My hon'ble friend says 
that this will be too late; but, considering that the Registering Officer must as
certain from the emigrant that he understands and consents to the particulars 
contained in the a"ooreement before it is drawn up, I do not see how this objec
tion applies~ He further urges that, if the man invited, to emigrate gets a copy 
of the statement, he can take it home with him and consult the headman of 
his village; to which I would answer that so long as their present attitude 
towards emigration is maintained by zamindars, they are the last persons whom 
an intending emigrant would wish to consult. 

" The story told by my bon'ble and learned friend of the salt beef carried 
from Liverpool to Jliew York, and back again from New York to Liverpool, 
in order to comply with the English Passenger Acts, furnishes 8 warning against 
overloading our Bill with minute regulations. In my time I have registered, 
J. suppose, several hundred emigrants, and the cases in which I have had to tell 



INDUN EMIGRATION. 635 

one to stand lIlIide, because he did not know where he Willi going or what he was 
to get, were quite exceptional. - . 

.. When reading and ~iting become more wideiy diffused, a~d broad .Jlides 
and hand-bills are likely to prove effective, the ~genQies will no doubt in their 
own interests readily adopt the latter; but, as things are at pre.ent, it appears to 
me uiJ.fair to impose on Agents and recruiters an obligation attended with con· 
siderable trouble and expense and enforceable by legal penalties, .which is .of 
no practical use.· • 

.. I may add that I have consulted my friend Major Pitcher, whose thorough 
acquaintanee with the working of the recr]\iting system renders his opinion. 
of great va;tue, and that he fully concurs in the views I have expressed." 

The Hon'ble MR. ILBERT said that, when the Hon'bl~ Rai Kristodas Pal first 
gave him private .notice of this amendment, he expressed his entire sympathy 
with the object the hon'ble member had in view, namely, to give the fullest 
possible information to the intending emigrant of the kind of bargain he was 
about to enter into; and said that he would be willing to accept the amend. • 
ment, unless it appeared that there was any objection bO it on administrative 
grounds. On a question of this. kind the opinions of a gentleman like Mr. 
Quinton, who had taken a practical part in the work of registering emigrants, 
and of Major Pitcher, were entitled to considerable weight; and he was bound 
to say, after having heard what his hon'ble friend Mr. Quinton had said, and 
after taking into consideration Major Pitcher's opinion, .that his own view 
was that the amendment which had been proposed was on the whole likely to 
cause greater inconveni.ence than would be justified by any good which was 
likely to follow from it, and that the best way of giving an intending emigrant 
full information of the bargain he was about to make was to .be found in tha t 
provision of the Bill which imposed on the registering officer the duty of ascer· 
taining whether he really knew where he was going, and what was the 'kind of 
undertaking upon which he was about to enter. For these reasons ouly, 
MB. lLBERT personally should vote againSt the amendment. 

The Motion being put, the Council divided;..., 
A!le,. 

.. The Hon'ble Amir Ali. 
The Hon'ble Maharaja Lnchmessur Singh, 

Bahauur, of Darbhanga. 
The Hon 'ble Kristodas Plil. 
The Hon'ble H. S. Thomas. 
The Hon'ble Durga Charan LaM. 
The Hon'ble W. W. Hunter. 
The Hon'ble T. C. Hope. 
The Hon'ble Sir S. C. Bayley. 

• His Excellency the President. 

Noe,. 

The Hon'ble R. Miller • 
The Hon'ble T. M. Gibbon. 
The Hon'ble J. W. Quinton., 
The Hon'ble H. J. Reynolds. 
The Hon'ble Sir A. Colvin. 
The Hon'ble C. P. Ilbert. 
Lieutenant-General the Hon'ble T. F. Wil. 

son. 
The Hon'ble J. Gibbs. 
His Excellency the Commander-in.Chief. 

E 
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The numbers being eqq.al, the President gave his casting vote with the 
ayes. .. 

So the Motion wlll1 carried. • 

The Hon'hle RAf KBISTODAs P AI. moved that in section 36, after the 
words "and term of service" the words "and the remuneration" be inserted. 
l!e said that his object in moving the JLmendment was this. When a man 
expatriated himself from his country for service in another country, he ought 
to know what he would earn there. The Bill gave him no iuformation on 
that subject. It was true that tlje Bill provided for the passing of rules by 
Government, which, amongst other particulars, might include iuformation as to 
the amount of wages; but he thought it was of the utmost importance that the 
Bill should specifically provide that the emigrant should be iuformed, even if 
approximately, of the wages he was to receive before he executed the 
agreement. 

The Hon'ble MR. !pIERT said he was quite willing to accept this amend
ment. The Bill as originally drawn provided that the a,,<>reement should specify 
the daily or monthly wages the emigrant was to receive. But when the Select 
Committee came to consider how the form provided for the purpose should be' 
filled up, they found great difficulty in cases in which the labourer was paid by 
the piece or the job, and accordingly they omitted the reference to wages, and 
merely provided that the agreement should provide the nature and terms of the 
service to be performed, and they intended that the iuformation on this point 
should include, as far as possible, the remuneration he was to receive. 

The Motion was put and agreed to. 

The Hon'bIe lb. ILBERT said that, with the permission of the Council, he 
would ask leave to move a small amendment in section 71 of the Bill. As he 
had not given notice of the amendment, he was entirely in the hands of the 
Council as to whether or not he should move it. The amendment was 
this, that in section 71. for the word" proceeding" the words "embarking 
at that port" be substitnted. The BilI was framed on the assumption that all 
the emigrants who were to go by a particular emigrant-vessel would he shipped 
at the same port; but it had been brought to the notice of the Government that 
it might be convenient in some cases for a vessel proceeding from Ca!cutta to 
stop at Madras and ship emigrants there. So far as he could judge, none of the 
provisions of the Bill would prevent this being done. The only difficulty which 
he thought might-arise was in connection with some of the terms of the certifi
cate to be given under the Act. Section 71 required a certificate from the 
Protector of Emigrants and the Emigration Agent for the country ,to which the .. 
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emigrants were to be conveyed, to the effect that they had, in respect of all the 
emigrants proceeding in the vessel, done all that ~ required by the provisions 
of the Act, or by the rules made nnder ihe Act, to be done by the Protector 
and Agent respectively; and a. technical dit1i~ty IIlight arise as to compliance 
with this reqnirement of the law. Therefore, he proposed that the certificate 
should not be in respect of all the e~arants "proceeding in the vessel." but 
only in respect of the emigrants embarking at the port to which the Protector 
and Agent belonged.· • 

The Motion was put I!Jld agreed to. 

The Hon'ble Eli KmsroDAs Ph moM that for clause (b) of section 83 
the following clause shall be substitUted :- ' 

.. (6) fail. to give a true copy of the statement with which he is pnwided under -w. 
twenty-6ix to any pemon whom he invites to emigrate ". 

He said that, as the first amendment imposed an obligation on the recruiter, 
it was necessary that there should 00 a penalty attached if the obligation" 
was not fulfilled. • 

The Hon'ble MR. lLBBltT observed that he thought tbis amendment was a 
necessary consequence of the amendment whic~ had already been carried, and 
he had, therefore, no objection to offer. 

The Motion was put and agreed to. 

The Hon'ble MB. lLBEB.T moved that the Bill as amended be passed. 

The Hon'ble MB. .AIm ALi expressed the satisfaction ~hich was feIt among 
all classes of the Indian community with this measure. The hardships to which 
emigrants were subjected, and the false representations of which they were very 
frequently victims, made some such measure absolutely necessary; and lie had 
no doubt that,- when this measure was passed, it would be regarded as a great 
boon by the classes which it would affect. There was, however, one point 
regarding which he entertained considerable doubts, and these doubts, he should 
also add, were to some extent shared by some of the leading members 'of the 
Native community. The point to which he referred was as to the limit of age 
contained in section 39 of the BilL He mentioned his view. to tbe hon'ble and 
learned member in charge of the Bill. and he learned from bim that the matter 
had received careful consideration in the Seled Committee, and therefore he 
was constrained to come to the conclusion that he would not be jUttHlcd in 
raising a discussion ou it at the· present stage of the BilL 

The Motion was put and agreed to. 
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RANGOON TRAM.WAYS BILL. 

The Hon'ble MR. ILBE~1l.also moved that the Report of 'the Sel~ct Com
mittee on the Bill to authorize t~e maldng, and to regulate the working, of 
Street Tramways in Rangoon be taken into consideration. He said that this 
Bill was prepared for the purpose of giving effect to an agreement entered 
into' between the municipality of Rangoon and Mr. Darwood, for the 
putp0se of making street tramways in the town of 'Rangoon, on the under
standing that all the roads were situated ;nthin municipal limits. But the 
Government had since been informed that part of one of these roads lay not 
within municipal limits but within j,he military cantonment. The simplest 
way to meet the difficulty, the Committee considered; was to add a section to the 
Bill providing that all the roads specified as roads over which tramways were 
to be constructed should, for the purposes of the Act and of the agreement, be 
deemed to be situate within the municipality, and they had accordingly added 
a section to that 'effect. The other amendments made by the Committee in 
the Bill were of a very trifling nature, and he need not allude to them. 

The Motion was put and agreed to. 

The Hon'ble MR. ILBERT also moved that, in section 16, for clauses (lI) 
and (e), the following be substituted, namely:-

"(b) does anything in such a manner as to obstruct any carriage using any such tram
way; or 

"(e) abets, within the meaning of the Indian Penal' Code, the doing of anything men
-tioned in clanse (a) or clause (h) ". 

He explained that ,the amendment was of a merely formal character. 

The M.otion was put and 'agreed to. 

The Hon'ble MR. lLBERT also moved that the Bill as amended be passed. 

The Motion was put and agreed to. 

SUNDRY BILLS. 

The Hon'ble MR. ILBERT also moved that the Hon'ble Mr. Gibbs' name be 
substituted for Sir S. Bayley's as a. member of the Select Committees on the 
following Bills:- . 

To amend the law relating to Local Self-government in British Burma. 
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To amend the Legal Practitioners' Act, 1879, and the Indian Stamp Act, 
1879. 

;3" 

The Motion was put and agt:eed to.-

SUCCESSION CERTIFICATES BILL . 

. The Hon'ble SIB. A. COLVIN moved that the Hon'ble Mr. Gibbs' name 
be substituted for Sir S. Bayley's Mea member of the Select Committee pn .the 
Bill to amend the law relating to certificates granted under Act XXVII of 
1860 (an .A.ct for famlitating the collection of debts on 8uccessions, and fOT' 
the security of.parties paging debt8 to the -representatives of decea8ed persons). 

The Motion was put and agreed to. 

The Council adjourned to ;Friday, the 21st December, 1883. 

FORT WILLIAM; } 

The 2181. J)ecember, 1883. 

D. FITZPATRICK, 

Secretary to the Qovernment of India, 
Legislative J)epartment. 

!lOflnnlleut of ID.d1a CmUll PrlntlDg omce.-lJo. m. ~ D.-Jl.11-13.-soa. 



..4.batract 6) the Proceedings of tfi.e. Oouncil of tM GOf)ertlor General of India, 
, 488embled for the purpose of m;lcing lHws and Begl41ation8 under the 

p()f)iswns of the ..4.ct of Pal'liament 24 t 25 Vic., cap. 67. . -

The Coun!lil met at Go:vernment Ilouse on,F1iday, the 21st December,·lB~3. 

I'RESENT: 

His Excellency the Viceroy and Gove~or General of India, K.G., G.M:S.I., 

G.M.I.E., presidirg. 
His Excellency the Commander-in-Chief; G.C.B., c.x:]!. 
The Hon'ble J. Gibbs, C.S.I., C.X;E. 

Lie~tenant-Genera1 the Hon'ble T. F. Wilson, C.B., C.X.E. 

The Hon'ble C. 1'. TIbert, C.X.E. 

The Hon'ble Sir S. O. Bayley, K.C.s.I., C.I.E. 

The Hon'ble T. C. Hope, C.S.I., C.I.E. 

The lIon'ble Sir ~. Colvin, K.C.M.G. 

The Hou""ble W. W. Hunter, LL.D., C.I.E. 

The Ho~'bi6 D~gaCharan LaM. 
The Hon'ble H. J. Reynolds. 
The Hon'ble II.' S, ThoInas. 
The Hon'ble G. H.l'. Evans. 
The Hon'ble Kristodas Pal, Rft.i BaMdu'r. C.I.E. 

The Hon'ble J. W. Quinton .. ' 
T.\le Hon'ble T. M. Gibbon, C.I.E. 

The Hon'bIe: R. Miller. 
The Hon'ble Amir Ali. 

QUiETING' OF TITLES (PANJAB) BILL. 

The Hon'ble MR. lLBERT moved for leave to introduce a Bill for the 
Quietirig of"Titles depending on Decisions passed on appeal by ce~tain Settle
ment-officers in the Panjab. He said that the object of the Bill was to reinove 
doubts, which had been raised by a recent dellision of the Panjab Chief Court, 
as to whether certain Settlement-officers had been duly empowered to exercise 
appellate jurisdiction in suits and other proceedings relating tQ ~and.reveilue. 

The Motion was put and agreed to. 
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UNIVERSITIES HONORARY DEGREES lULL. 

-The Hon'ble MR. GIBBS rJi."esented the Report of the Select Committee on 
, the Bill'to authorize the Univer~ities of Calcutta, Madras and Bombay to grant 
certai~ honora.ry degrees. • , 

_'l'he C6~ncil adj?urned to Friday, the4tlr January, 1884. 

n: }'ITiPA.!RICK, 
Secreta,,!! to tlte Govel'nment of India, 
(,' !-egiiilative Departrmmt. 
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