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Combination among Railway
Companies

"["HE subject which I am to discuss with you in
these lectures is Combination among Railway
Companies in this country. It may be conve-

nient to you to state how I propose to deal with it.

First of all, I shall shortly glance at the history of the

question ; then I shall discuss the various methods in

which combination may be effected ; thirdly, I shall
discuss the question from the point of view of the

Companies who are themselves parties to the combina-

tion ; fourthly, from the point of view of outside

Companies ; lastly, from the point of view of the

public. Inthis way I propose to map out the field

that I hope to cover.

I—History

THE question is not a new one. Indeed, I suppose it is
as olg as railways themselves, for from the very first
it claimed the attention of Parliament, of the public,
and of the railway world. The early history of British
railways, like that of the nation, is very largely that
of the consolidation of many small units into a few
large powers.

This was inevitable. The first railways were con-
structed merely as local lines, to deal with local needs.
The first of all, the Darlington and Stockton line,
which was authorised in 1821 and opened for traffic in
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1825, was made for the purpose of carrying the coal
from the pits around Darlington to the coast at
Stockton, and the harbour which has now grown.into
Middlesbrough. So, in the same way, the better
known Liverpool and Manchester line was opened in
1830 for the purpose of affording a cheaper and
quicker method of getting the raw cotton from Liver-
EOOl to the factories in Manchester and South-East

ancashire, and on both these lines the conveyance
of passengers was at first subordinate to those pur-
poses which I have mentioned.

The success of the Liverpool and Manchester line
led to Parliamentary powers being sought for, and in
many cases obtained, for numerous other projects, but
at first the pace was not very rapid. For each of the
years 1832 to 183§, an average number of eleven Acts
of Parliament authorising the construction of railways
were passed. In 1836 there was an increase in the rate
of progress and twenty-nine Acts were passed. Most
of these were for comparatively short lengths of line,
the most notable exceptions being the London and
Birmingham Company, whose original line was 113
miles in length, and the Grand Junction line from
Birmingham to Warrington which was eighty-three
miles long. These were authorised in 1833. The original
Great Western from London to Bristol was authorised
in 1836 with a length of 118 miles. This is what one
might call the parochial stage in the history of railway
development. It was not to be expected that all the
possibilities of this new method of transit would be
foreseen at once. Speed was slow, accommodation
primitive, the public unaccustomed to the travelling
habit ; and again, which was perhaps more important,
capital and enterprise were scattered and in many .
hands.

The result was—the quite natural result—that these
early lines were promoted under independent control
on a small scale to meet the limited requirements of the
time, instead of being planned to correspond with that
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industrial and social development which they them-
selves were largely responsible for bringing into being.

But it quickly became apparent that this wide
diversity of ownership and control was attended with
serious inconvenience, and that it prevented full use
being made of the railroads of the country as a whole
This is put shortly, and better than I can express it,
in the Report of the Royal Commission on Railways of
1867, where they say, “ The earlier railways had been
formed by Companies owning comparatively short
lines ; great loss of time on the road and inconvenience
arose from the want of unity in management, and from
disputes between the Companies.”” There is an in-
teresting contemporary bit of evidence on this point
in the Report of Mr. Samuel Laing, afterwards Chair-
man of the Brighton Company and a very well-known
figure in the railway world, which he presented to the
Board of Trade'in 1844. He was then an official at
the Board of Trade, and he says, “ As regards the
public, the existence of so many independent Com-
panies subject to no control, has been attended with
considerable inconvenience in addition to the evil of
high fares. For instance, where a great line of com-
munication is broken up into several links, each in the
hands of an independent Company, the through
passenger is not only exposed to loss of time and incon-
venience, but frequently pecuniary losses in having to
stay at some stage of his journey for several hours, or
proceed by a more expensive class.”” Of course, these
were the days when many trains had only first-class
compartments, and few had figst, second, and third.
He then gives examples of the want of connecting trains
at Birmingham, between the London and Birmingham
and the Grand Junction Companies, and also referred
to another inconvenience, namely, that in many cases
there were two stations in one town, causing people to
cross over from one to another, a thing which one has
occasionally still to do.

As showing upon what a small scale the early
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Companies were projected, in 1843 there were seventy
Railway Companies in Great Britain with a total
mileage of 2,100 miles, thus giving an average mileage
to each Company of only thirty miles.

Notwithstanding this acknowledged inconvenience
both the public and Parliament regarded proposals
for reducing the number of Companies with great
suspicion.

A dilemma arose between the inconvenience of
the railways being owned by a number of small Com-
panies on the one ia’nd, and the dislike of the public at
large and of Parliament to lessening the means of com-
petition by sanctioning amalgamation on the other;
and it is well to consider what the position was in the
period 1 am speaking of—in the early forties—and I
then think that the public opposition to combination
becomes more intelligible than it otherwise would be.

Railway Companies then were practically subject to
very little statutory control. There was no law
requiring them to give facilities. The law as to pre-
ference was in a hazy state, and was subsequently
shown to be of limited application. The service was
poor, and the public may well have expected that the
best means of improving it was to insist on maintaining
competition. There is another point that requires
attention, and that is that the whole idea of a corpora-
tion which not merely owned the road—a road that was
rapidly becoming the main means of transit to the ex-
tinction of other modes of conveyance—but itself had
become the sole machine for conducting operations on
that road, was a whol]y novel idea at this period. 1
have no doubt that you are aware that the original
idea in authorising railroads was that every person
desiring to make use of them should be allowed to go
upon them with his own engine, carriages and waggons,
and that by paying a toll he should be allowed to
proceed over them just in the same way as the public
were at liberty to pass over the turn-pike roads, which
at that time formed the great highways throughout
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the country ; the principle was originally intended to
be just the same. fust as a person paid a toll and pro-
ceeded over a turnpike, so he should pay a toll and
be at liberty to proceed over a railway. That idea
was very quickly exploded because the necessities of
railway working rendered it wholly impossible that
every person should go upon a railroad when he liked
and how he liked, and the thing became a dream im-
possible of accomplishment.

Therefore, the public were face to face with the
position that the whole transit industry of the country
was rapidly passing into the hands of a number of
corporations who had not the legal right but the
practical power of preventing anyone carrying upon
their roads except tiemselves.

Under those circumstances, Parliament took action,
and they appointed a series of Committees to consider
the new position that.had grown up by reason of the
coming of the railroads. '

Now I think in considering all these early reports of
Parliamentary Committees it is necessary to remem-
ber that the state of railway Law and railway accom-
modation was very different then from what it is, not
merely to-day, but some thirty yearslater, say, in 1872;
and therefore what was no doubt perfectly true and
accurate at that time is not necessarily so apposite to
the circumstances of a later period. One often sees
extracts from these early Reports quoted like the Book
of the Law or the Gospel in connection with modern
controversies, but I think this word of warning is
necessary, that while these early reports are extreme-
ly interesting and valuable, they must not necessarily
be taken as complete authority on present day con-
ditions.

There was a Committee of the House of Commons
which sat in 1839-40, but beyond finding that the
interests of the Companies and the public were not
identical, I do not know that their Report is of any
material interest for our present purposes.
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In 1844 there was an important Committee ap-
pointed under the Chairmanship of Mr. Gladstone to
again consider the railway question. The recommen-
dations of that Committee were very interesting. They
may still be important, because they recommend that
as regards lines constructed after that date, the State
should have the right of purchase, and an Act of Par-
liament was passej in the same year—1844—carrying
that recommendation into effect. But that is not
material to our subject—and the main interest for our
present purpose was that this Committee also recom-
mended that the Board of Trade should report on all
Railway Bills introduced into Parliament. As a result
of this Report, in August of the same year—1844—the
Government appointed a body known as the Rail-
way Board, under the presidency of Lord Dalhousie,
which acted under the supervision of the Board
of Trade, and which, I think, was much the same
as the present Railway Department of the Board of
Trade.

The history of this Railway Board was a short one,
and, I am afraid, not a very happy one. At this time
what is known as the railway mania was rapidly ap-
proaching a climax. The air was full of schemes for
new railways and amalgamations, and in the following
years—1845-6-7—a very large number of Bills were
introduced into Parliament to carry, or which hoped
to carry, these schemes, into effect. The Railway
Board reported in 1845 upon some of these schemes,
and this Report is intgresting because they set out the
principles on which, in their opinion, amalgamation
should be granted. Generally speaking they were
against amalgamation, except where the lines were
short branch lines or where they were continuous lines ;
but where the railways were in any sense competitive
they reported strongly against any schemes which
sought to carry out the amalgamation of competitive
lines, and suggested that working agreements, subject
to revision, were the best means of obtaining the



RAILWAY COMPANIES 7

advantages of combination without its attendant
disadvantages.

Before proceeding to discuss the fate that attended
these schemes, I think I ought to finish off the year
1845 by saying that the growing suspicion as to rail-
way combinations showed itselfin two otherways. The
first was an attempt to maintain the independence of
the canals, which had largely passed under the control,
if not into the ownership, of the Railway Companies.
In 1845 an Act of Parliament was passed to enable
Canal Companies themselves to become carriers,
(powerswhich they had not previously had),and tomake
working agreements with other Canal Companies.

The second of these attempts to restrict the growing
tendency to combination among Railway Companies
in 1845 was an Act which was passed to prevent the
exercise of all general powers of combination which had
been obtained by Railway Companies in that Session.
This Act is also interesting because of the misrepre-
sentation which appears subsequently to have attacied
toit. It has been said that this Act of 1845 applied to
all Acts, giving general powers of combination, and to
all modes of combination, and indeed you may find
that stated in Blue-books and Reports of Royal Com-
missions, and I therefore would just read to you the
exact words to show that it only applies to Acts of
Parliament giving general powers passed in that par-
ticular Session. It s the only instance, so far as I am
aware, when Parliament passed numerous Acts
authorising the Companies to do one thing, and then, in
the same year, passed a subsequent Act forbidding
them to carry out the very powers they had obtained
in the previous part of the gession. The Act says :—

““Whereas provisions have been introduced in
various Acts of Parliament during the present Session
of Parliament relating to railways, giving to Railway
Companies general powers of granting or accepting a
lease, sale, or transter of their own or other lines of
railway. Now it shall not be lawful for the Company
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or Proprietors of any railway, by virtue of any powers
contained in any Act passed in the present Session,
to make, grant, or accept asale, lease, or transfer of
any railway unless under the authority of a distinct
provision in some Act of Parliament.”* Soit is a limited
thing, unimportant in itself, but it does show the trend
of public opinion at that time.

1846 was a great year for Railway Companies and
their advisers. The Royal Commission of 1867 states
that some 200 Railway and Canal Amalgamation
schemes were put forward in that year. I believe that
the figure 200 has been questioned, and that is why I
give the authority. Both the House of Commons and
the House of Lords—the House of Commons being the
more important—appointed Committees to consider

-the whole of these amalgamation schemes and to
report. You will remem%er that the old Railway
Board had already reported strongly against these
schemes, except in those cases where they were small
lines or continuous lines.

Commons Committee, 1846

The House of Commons Committee of 1846 pre-
sented two reports. In the first they stated that they
were not opposed to the principle of amalgamation as
such, but they were against the granting of general
powers—that 1s, of course, powers giving to a Company
authority to make all arrangements and combinations
with anybody without stating the terms or the parties
with whom that arranfement was to be made—they
were opposed to the granting of such powers, but they
were not against the principle of amalgamation as
such; and they recommended that the various schemes
should be sent to Select Committees to be considered
on their merits. This, of course, was nothing more nor
less than a distinct snub for the Railway Board, which
did not survive it, and ceased to exist about this time.

18 and g Vict,, c. 96. ’
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The second report of this Committee is not so import-
ant, and dealt mainly with the question of Canal amal-
gamation, and there again they expressed themselves
as not being opposed to the amalgamation of canals
with railways, provided that the canal tolls were kept
low and proper provision made for keeping canals in a
proper state of repair and well supplied with water.

Origin of Existing Companies

Want of time makes it impossible to go into the
history of the existing Railway Companies to show
how they are built up in every case by a series of amal-
gamations—and I think the subject has already been
discussed here before—but, in passing, it is interesting
to note that in this year—1846—several of what are
now the great Companies first took form, and first
appeared on the page of history.

The London and North Western was incorporated
this year as a union of the London and Birmingham,
the érand Junction—the line from Birmingham to
Warrington, where it joined a branch of the original
Liverpool and Manchester railway—and the Man-
chester and Birmingham. These and other smaller
lines became the nucleus of the London and North
Western, with a mileage of 379 miles.

In the same way the Great Western, whose original
line from London to Bristol had been authorised in
1836, acquired 126 more miles by taking in three Com-
panies, the Berkshire and Hampshire, the Monmouth
and Hereford, and the Oxford 3nd Rugby.

The London, Brighton and South Coast was formed
by an amalgamation of the London and Brighton and
London and Croydon. :

The Great Central—or, as known till recently, the
Manchester, Sheffield, and Lincolnshire—in the same
way first appears on the scene as a combination of the
Sheffield, Ashton, and Manchester, the Sheffield, Lin-
colnshire and Grimsby, and the Sheffield Junction,
with a mileage of 188 miles.
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The Midland Company, which had been incorpor-
ated in 1844 as the result of the union of the North
Midland, the Midland Counties, and the Birmingham
and Derby Companies, also acquired a further
mileage of 132 miles belonging to four other small
companies.

Eight small Companies in the North-east united
under the title of the York and Newcastle, which a
year later became the York, Newcastle, and Berwick.
This Company, along with the York and North Mid-
land and the Leeds Northern Companies in 1854, were
amalgamated under the title of the North Eastern
Railway Company.

The London and South Western, which had com-
menced its career in 1834 as the London and South-
ampton, and had taken its present name in 1839,
acquired the lines of three smaller companies—namely,
the Southampton and Dorchester, the Guildford Junc-
tion, and the Richmond.

The South Eastern had been incorporated in 1836
for the purpose of continuing the original London and
Croydon line to Dover, and in this year—i1846—
acquired the Reigate and Reading Company’s railway.

A year later, in 1847, the Lancashire and Yorkshire
was formed as a result of the union of ten Companies
in Lancashire and Yorkshire, the most important of
these being the Manchester and Leeds, the Wakefield
and Goole, and, perhaps, also the Liverpool and Bury ;
so that at the end of 1846, or 1847, you really have the
railway map assuming something like its present-day
appearance.

The London and North Western, also in 1847,
turned its attention from land to water, and by means
of a perpetual lease obtained control of the extensive
system of canals known as the Shropshire Union.
While I am referring to the history of the existing
Companies, I may as well add that the present Great
Eastern came into existence in 1862 as the result of a
union between the Eastern Counties, the Eastern
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Union, the Norfolk and other Companies in East
Anglia.

Railway Commission, 1846-51

To return to the year 1846, as the result of recom-
mendations of the Lords and Commons Committees
already referred to, a separate Government Depart-
ment, known as the Railway Commission, consisting
of five members, was established, to which was trans-
ferred the railway work of the Board of Trade. It was
proposed to give this body extensive powers of control,
with powers to decide disputes between Railway Com-
panies, to approve by-laws, and to report on new
schemes. A Bill was introduced for this purpose in
1847, but was withdrawn. The Commission, for some
reason, does not appear to have been a success, and
in 1851 it was abolished and its functions retransferred
to the Board of Trade. It had, of course, no connec-
tion with the present Railway Commission.

Narrow Gauge Adopted, 1846

I ought also to mention that in 1846 a Royal Com-
mission sat to decide the important question of the
standard gauge to be adopted in future for English
railways. After a great fight it reported in favour of
the narrow gauge as we now know it, and an Act was
passed in the same year restricting the broad gauge to
the district then served by the Great Western Com-
pany in the Western counties.

Clearing House Established, 1847

In 1847 there was formed an institution—like many
other important institutions, at first in a humble way
—which has had a great influence on English railways
and on their combined working. This was the Clearing
House, which was at first a voluntary Association of a
few narrow-gauge Companies for the purpose of regu-
lating the interchange of traffic and the adjustment of
rates. Three years later, in 1850, the Clearing House
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became incprﬁorated by an Act of Parliament, and, as
you know, it has gone on from strength to strength.

Between 1847 and 1853 the process of consolidation
and co-operation was still proceeding, and a new fea-
ture now presents itself in the shape of numerous work-
ing agreements or pooling arrangements. Of these,
perhaps the most important was the great Scotch
pooling agreement of 1850, which was an agreement by
the Companies then interested in the Scotch traffic for
pooling the traffic from England to Edinburgh and
Glasgow and the North of those cities in certain fixed
proportions.

To show how this system of working agreements had
grown up at this time, I cannot do iettet than refer
you to the report of another Committee of the House
of Commons, or, rather, anticipate the reference to it ;
this sat in 1853, to consider the subject of amalgama-
tion of Railway Companies. They found that there
were a very large number of what they called under-
standings between the Companies. The evidence
shows that the London and North Western alone
had twenty-seven arrangements of this kind. As
examples, this Committee states that the whole
traffic, both by canal and railway, between Liver-
pool and Manchester, was the sugject of a common
understanding, and that no-competition of any
kind existed in regard to this traffic ; again, that the
London and North Western and the Great Northern
Companies had an arrapgement for a division of traffic
under arbitration, whereby the whole country, from
London to Edinburgh and Glasgow, was divided
according to a fixed plari (this, of course, referring to the
Scotch agreement which I have already mentioned) ;
also that there was an agreement between the Great
Northern and Eastern Counties Companies dividing
the country served by them into two parts, effectually
putting an end to any real competition.”

Those are merely the most important examples of
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the system of working arrangements which had now
become common throughout the country.

Proposals of 1853

In 1853 there was another outbreak of amalgama-
tion fever, if I may call it so. The London and North
Western had two important schemes. They proposed
to amalgamate with the Midland, a considerable Com-
pany, though of course not so great as it now is, and
they also proposed to acquire leases of the lines of the
Shrewsbury and Birmingham, and Shrewsbury and
Chester Companies, now part of the Great Western,
but then independent Companies. There were also
proposals for the amalgamation of the Caledonian and
the Edmburgh and Glasgow, now part of the
North British system, and also an important scheme
for the amalgamation of the London and South
Western, and the London, Brighton and South Coast
Companies.

In view of the serious nature of these proposals, the
House of Commons appointed a Committee, under the
chairmanship of Mr. (afterwards Lord) Cardwell, to
consider again this question of railway amalgamations.
Their findings of fact I have already mentioned.

Before discussing their report, I might perhaps state
what seem to have been the reasons for this renewed
recourse to amalgamation proposals.

I think that the first was that grave doubts had
been placed upon the legality of these working
agreements, by reason of several decisions in the Courts,
which had been given about thayears 1850 and 1851.
As an example I may take the case of Bemanv. Rufford,
in 1851 (1 Sim., N.S. 550). There the point at issue was
whether an agreement whereby the London and North
Western undertook, without any statutory powers, to
work a line then known as the Oxford, Worcester, and
Wolverhampton line, now C{)‘art of the Great Western,
for twenty-one years on such terms as really gave them
complete control of the line, was legal. Iam not going
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into the details of the legal question now, but on the
facts of that particular case the Court of Chancery
decided that this agreement, although not in terms a
lease, was in fact a lease—that is to say, the London
and North Western were the tenants and had complete
control of the Oxford and Worcester line, and that
such agreement, in the absence of statutory authority,
was void. There were other cases? of a similar nature,
but I have said enough to show that great doubt
existed about the legality of these agreements, which
had been made in every case without express powers.

The second reason for secking amalgamation at this
date, I think, was the financial position. There are
some interesting statistics contained ih the evidence
given before the Committee of 1853, and these show
that the golden wave of prosperity that had attended
Railway Companies in earl cfays, say up to 1846, was
diminishing. The figures sKow that between 184§ and
1853, paid-up capital for the purpose of railway enter-
prise had been issued to the extent of £§4,000,000, and
that its value in 1853 was only £18,000,000, thus show-
ing a loss on the amount of capital paid up during those
seven years—1846 to 1853—of no less than {36,000,000.
As bearing this out, in 1851 I find that out of forty
Companies the stock of six only stood at a premium.
The London and North Western stock stood at 120.
The stock of the Lancashire and Carlisle, which I take
it had acquired its land cheaply, stood at a premium of
81 to 86 ; and the stocks of the London, Brighton and
South Coast, the Bristol and Exeter, and two other
small Companies, wese also above par. But, on the
other hand, thirty-four railway stocks stood at a dis-
count, including those of such important lines as the
Great Western, the Midland, the Great Northern, and
the lines which subsequently became the North
Eastern in 1854—that is to s::?', the Leeds Northern,
the York and North Midland, and the York and

1 Several of these are mentioned in Part IL of these lectures in which
the validity of the various forms of agreement i discussed.
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Newcastle. Therefore, there was a great necessity for
economy in working in view of the then financial posi-
tion of the Railway Companies, and therefore a very
strong reason for seeking for powers to amlagamate
and combine, which it was hoped would have that
effect.

The third reason was the constant fighting between
the Companies, or what the Report of the Committee
of 1853 calls ““ The Policy of unsettled relations,” which
really was the constant rivalry between important
Companies to acquire possession of any line that would
help them or might prove of help to a rival Company.

These three reasons, I think, are the main ones which
led to this renewal of amalgamation proposals in 1853.

Commons Committee, 1853

The Committee of 1853 sat for a great number of
days, and they presented a series of reports, but the
only ones of any importance are the fourth and fifth.
Put shortly, their recommendation was against amal-
gamation, and they give as a reason that Parliament
will thereby lose control of the Railway Companies.
Instead of amalgamation they recommend that work-
ing agreements for a limited period should be author-
ised, and they seem to assume that the then existing
working understandings—to use their own expression—
““are not now valid in law.”” That was possibly stating
the case rather toostrongly ; butit explains theirfinding
that, if amalgamation was not granted and the Com-
panies had to come for the sanction of their working
agreements from time to time, Parliament would have
the Companies completely under its control. The Com-
mittee, no doubt, had been advised that the existing
agreements were wholly invalid, and therefore they
said “ No, let them come from time to time and get
their working agreements sanctioned by us, and we
shall then always have them under our hand.”

They make one or two observations that, I think,
are worth referring to here. They say : “ It is natural
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for traders to compete where the opportunity is un-
limited for new rivals to enter the field. It is quite
as natural for traders to combine so soon as the whole
number of possible competitors may be ascertained
and limited” ; the conclusion being that Railway
Companies being ascertained and limited will inevit-
ably combine.

Then they struck a note which you will find is the
dominant one, I think, of all the Committees and Com-
missions that since have sat to discuss or consider rail-
way questions, and that is—I give the exact words—
where they say, ¢ Amalgamation in any case should
not be granted until freedom and security of transit
are secured ” ; and they then go on to say that these
can be best secured not by particular remedies to meet
particular cases, but by general legislation as a whole.

Now, that is the key-note to British railway legisla-
tion. You will find that all the general Acts of Parlia-
ment dealing with railway matters have been preceded
by somesort of inquiry, some Royal Commission, Select
Committee, Board of Trade Departmental Com-
mittee, or some similar body whose business it was to
inquire into the then position of railway law and
practice. And almost invariably their remedy is this :
“ Do not wait for a particular case to crop up, and let
it be dealt with as an individual case; pass one
general comprehensive Act as a general part of the law
of the land so that you will get all the Companies with-
in your net, whether they come to ask for special
privileges or not.”” I think that is the most important
point about this Committee of 1853, that they recom-

-mended that general legislation should be passed to
deal with the railway question as a whole.

Traffic Act, 1854

The result was that a most important Act—I might
call it the traders’ Magna Charta—namely, the Rail-
way and Canal Traffic Act of 1854, was passed. Its
great foundations were that the Railway Companies
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should give reasonable facilities for traffic on their lines,
should accept and forward through traffic from and
to other Companies’ lines, and should grant no undue
preference ; 1t further provided that all special con-
tracts, whereby they restricted their lability as
carriers, should be signed by the consignor, and that
such contracts should be just and reasonable. The
Railway and Canal Traffic Act of 1854 is the basis of
railway law in this country. There is hardly a railway
traffic case that comes into the Courts in which it is
not only referred to but is the keystone of the
argument.

As a more immediate result of the Report of 1853,
none of the amalgamation Bills got beyond second
reading.

Hare's Case, 1861

Now I will pass on quickly. In 1861 the question
of pooling agreements again came before the Courts.
It really arose on a renewal of the Scotch agreement
which f' mentioned previously, in the form of a case
known as “ Hare’s case ”” (30 L.J., ch. 817), brought by
a man named Hare against the London and North
Western Company, in which he sought to restrain that
Company from entering into pooling agreements with
seven other Companies with regard to the Scotch
traffic, and again the whole question of pooling agree-
ments came up for discussion. Vice-Chancellor Page-
Wood, afterwards Lord Hatherley, who tried the case
in a very elaborate judgment, which I will have to
trouble you with later on, finally decided that pooling
agreements, at any rate as regards competitive traffic,
were valid, and therefore could not be upset. Hare’s
case is important, because all pooling agreements to-
day are based upon the decision in Hare’s case, and it
is the authority for their legality.

Royal Commission, 1867

A Royal Commission sat in 1865 and 1866, and re-
ported in 1867 on railways as a whole; but this
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question of railway combination did not receive very
much attention from it. There were only two points
in their report with which, I think, I need trouble you.
Quite unlike the Committee of 1853, they appear to
have been in favour of combination, and they say, as
regards working and traffic agreements, “ We are of
opinion that a sound principle to go on in working and
traffic agreements between railway companies is to
allow any Companies to enter into them without refer-
ence to any tribunal, upon the sole condition that the
particulars shall be made public in the locality, and
that they shall be determinable by either party at the
expiration of a limited period. If any sucg agreement
contains anything contrary to the rights of the public,
the Court of Common Pleas should ﬁave the power of
setting it right at the instance of the Board of Trade.”

With regard to amalgamation, as a question of public
policy, they say that a permanent amalgamation of the
undertakings of Railway Companies should not take
place “ without affording to Parliament the oppor-
tunity which it now possesses of determining the con-
ditions under which such amalgamation should be per-
mitted.”” That is really stating what, of course, was
and always has been the law, that Railway Companies
cannot amalgamate without getting express Parlia-
mentary sanction. They advised that this should not
be weakened in any way. They make an exception as
to this with regard to Ireland—as to which I shall have
a word to say later.

Foint Gommittee of 1872

In 1872 you have the third occasion upon which
combination, and in particular amalgamation, became
a prominent question. The London and North Western
and the Lancashire and Yorkshire Companies proposed
to amalgamate. There was also another scheme to
amalgamate the Midland and Glasgow and South
Western ; at that time the Midland were making their
‘line North to Carlisle, and they wanted a route of their
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own to Glasgow, which this amalgamation would have
given them. There were also other Bills. Again a
Committee—this time a Joint Committee of both
Houses—was appointed. This Committee went into
the matter at great length, and issued a long Report ;
but I do not know that they threw very much light on
the subject actually before them. They seem to have
taken rather a hopeless view, if not a helpless view, of
the position. The position as they found it was this :
“ That Committees and Commissions have for the last
thirty years clung to one form of competition after
another. It has nevertheless become more and more
evident that competition must fail to do for railways
what it does for ordinary trade, and no means have yet
been devised by which competition can be perman-
ently maintained. In spite of the recommendations
of these authorities, combination and amalgamation
have proceeded at the instance of the Companies
without check and almost without regulation. Ignited
systems now exist (in 1872), constituting by their
magnitude and their exclusive possession of whole
districts monopolies to which the earlier authorities
would have been most strongly opposed.”

Then they give a list of conclusions of fact at which
they have arrived :—

1. The first of these is that past amalgamations
had not brought with them the evils that were
anticipated. :

2. Secondly, that competitions between railways
existed only to a limited extent apd could not be main-
tained by the Legislature, and that combination was
increasing and was likely to increase.

They then take up rather a hedging attitude, for
they say : “ Whilst on the one hand there may be
amalgamation so large as to be objectionable, on the
other hand there are cases in which amalgamation is
obviously desirable ; itis impossible to rearrange the
railway map, or determine by any general scheme what
amalgamation shall be allowed, and what not.”’- So
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that the net result of theirfindings, I think, reallycomes
to this: that each case ought to be judged on its
merits, and that the self-interest of the Companies was
not a sufficient safeguard to protect the interests of the
public. Beyond that, I do not know that you can get
anything very definite on this particular subject out of
their Report. They further make a great point that
existing competition by river and canal should be
maintained, and that no form of inland navigation
should be transferred into the direct or indirect control
of the Railway Companies.

They then go on, like the 1853 Committee, to recom-
mend that general legislation should be passed to meet
the case of all Railway Companies. They say: “ While,
therefore, the Committee recommend further legisla-
tion of a general character, they are of opinion that, in
the absence of such legislation, the measures they re-
commend should be imposed as conditions on Com~
panies seeking amalgamation.”

Regulation of Railways Act, 1873

Then they discuss a variety of points on which they
thought that public general legislation should be
passed, and as a result of that another general Act was
passed, the Regulation of Railways Act, 1873, the most
important provisions of which were to set up the Rail-
way Commission—not exactly as we know it, but in
much its present form—to require the Companies to
give through rates at first only at the instance of
another Railway Coppany, and to publish rates and
to keep rate books at their stations.

I further should say that all the amalgamation
schemes which, in 1872, came before Parliament were
thrown out by the Special Committee appointed to
consider them, without, I believe, the opponents being
called upon at all. , .

Since 1872 the process of direct amalgamation has
proceded at a much slower rate. In 1872 there were
sixteen Companies in England owning 9,500 miles out
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of a total mileage of 11,000, and in 1907 there were
thirteen companies owning 14,000 miles out of a total
mileage of 15,800. In fact, the only amalgamations of
any importance that have taken place since 1872 are
the absorption in 1876 of the old Bristol and Exeter
Company by the Great Western, which meant an
addition of 159 miles to the Great Western system
and that of the South Devon Company’s line by
the Great Western in 1878, which added a further
121 miles to their total. Whilst on the Great West-
ern it is interesting to note that that Company
represents a total aggregate of, I believe, 108 separ-
ate undertakings.

What was practically an amalgamation, although
technically known as a working union, took place in
1899 between the South Eastern and the London,
Chatham and Dover Companies. '

In 1881 and 1882 there was another Committee of
the House of Commons to inquire into Railway Rates
and Charges. I do not think that it had anything to
do with our special subject, and I therefore just men-
tion it. That important Act of Parliament, known as
the Railway and Canal Traffic Act, 1888, was passed as
the result of its report ; and, perhaps still more import-
ant, the whole of the rates of the Railway Companies
throughout the Kingdom were revised and put on a
new basis in 189g1-2, when the Railway Rates and
Charges Orders Acts as we now know them were
passed ; these, of course, now regulate the charging
powers of the Companies throughout the country.

During quite recent years there has been anewmove-
ment among the Companies in the progress of their
combining tendencies; this Las taken the form of
what are known as pooling agreements. We shall have
to discuss these agreements in detail later on. This has
been caused largely by the financial position of the
Companies. Itis common knowledge that working ex-
penses have gone up very greatly during the last
twenty years.
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In 1870 the proportion of working expenses to gross
receipts for all the Companies was 48 per cent. In 1890
it was 54, and 1908 it was nearly 64.

Just to give one example, that of the London and
North Western, which is typical of all the Companies.
In 1889 the proportion of working expenses to gross
receipts was §2 per cent ; in 1908 it was 6§ per cent.,
representing an increase of 13 per cent. To consider it
from another point of view, approximately—I sa
approximately ﬁecausc there have been nominal addi-
tions to the ordinary capital of some Companies, so
that an exact comparison is a little difficult—during
the ten years from 1875 to 1885, the dividend on the
ordinary stock of all the Companies in the Kingdom
was 4} per cent. ; during the next ten years, 1885 to
1895, I make it as being about 4 per cent. ; and during
the ten years from 1895 to 190§ it came down to 3} per
cent.

Recent Agreements

It became necessary for those responsible for the
working of the great Companies to put their heads
together to see what could be done to stop this alarm-
ing decline in profits.

Competition had increased in various ways. The
introduction of motor traction and electric tramcars
seriously decreased the earnings of the railways; and
there were also the greatly increased requirements of
the public, and the far greater accommodation now
required to be given in order to secure traffic.
Wages, rates and taxes have increased, and the cost of
coal and other raw material is higher.

Further combination, as we know, is in the air. We
have seen it on all sides ; in the banking world and in
the shipping world, where, for instance, quite recently
there has been a big union between the Union Castle
and the Royal Mail Steam Packet Companies. Numer-
ous other examples will no doubt occur to you. At the
present moment the Stock Exchange is agitated by the
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combination of the London General Omnibus Company
and the Tube Railway Company, so that Railway
Companies are only in the fashion in following the
same movement.

The most important agreements of this kind have
been those between the London and North Western
and the Lancashire and Yorkshire in 1904, and be-
tween the North Western and the Midland in 1908, and
the new pooling arrangement for competitive traffic
between these three companies in 1909. Then there
has been that other great combination between the
Great Northern, the Great Central, and Great Eastern
Companies. The first two, in 1908, applied to the Rail-
way Commissioners to sanction a working agreement
entered into under the presumed powers of a Special
Act of 1859, but on this application failing they, along
with the Great Eastern, came to Parliament in the
following year for a Bill to carry out a working union
on a closer basis than was possible by a non-statutory
agreement. It is within the remembrance of you all
that that Bill was withdrawn, and these three Com-
panies now, so far as I know, work on the basis of a
co-operative agreement only. Quiterecently theGreat
Western and the London and South Western have, itis
announced, entered into a similar arrangement.

As a result of what was called the proposed working
union between the three Greats—the Great Northern,
the Great Central, and the Great Eastern—in 1909,
public interest was very greatly aroused, and the Board
of Trade appointed a Departmental Committee on
Railway Agreements and Amalgamations, as it was
called, 1n that year ; this sat from June, 1909, to July,
1910, and last year issued its Report, which is the last
word on the subject. That Report, I think, may be
taken as being strongly in favour of combination as a
whole. I shall have to refer to it when I come to deal
with other points; but their conclusions briefly are
these': (1) That the effect of the limited degree of

! See pars, 64— 66 of Report,



24 COMBINATION AMONG

competition still existing between Railway Companiesis
not necessarily to the public advantage. (2) Thateven
had they come to a different conclusion with regard to
the value of competition, they would have been unable
to suggest any means for securing its continuance. (3)
That experience has shown that informal combinations
of this kind, while likely to be of less advantage to the
Companies than more formal and complete unions, can
destroy competition as effectively, and moreover
possess certain incidental disadvantages from the

. public point of view, from which a monopoly under a
single control is free. They then go on to say that in
view of these conclusions on matters of fact they have
come to the further unanimous conclusion that the
natural lines of development of an improved and more
economical railway system lie in the direction of more
perfect understandings and co-operation between the
various Railway Companies, which must frequently,
though not always, be secured by formal agreements
of varying scope and completeness, amounting in some
cases to working unions and amalgamations.

As regards working and traffic agreements, they go
even further, and they suggest that the necessity for
obtaining Parliamentary sanction should be removed
—following here, as they themselves point out, the
Commission of 1867, whose report on this point I read
to you last week (see par. 129 of the 1911 Report).
And then, following out the usual practice of Commit-
tees of Inquiry on this subject, just asin 1853 and 1872,
so they recommend that general legislation should be
passed applying to all Companies to safeguard the
interests of the public, no matter whether agreements
have been made or not. They say, in paragraph 78 of
their Report :— .

¢ To sum up, we are strongly of opinion that, in so
far as protection is required from any of the conse-
quences which may be associated with railway co-
operation, such protection should in the main be
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afforded by general legislation dealing with the con-
sequences as such independently of whether they
occur as the result of agreements or not. Such a
method would afford a much more extensive pro-
tection than the regulation of agreements. It would
protect the public in the case of understandings as
well of agreements.”

As a result of this last Report last year, it is probable
that the Government will introduce a Bill' in the
coming Session to carry into effect their various recom-
mendations, which I shall hope to discuss with you
when I come to inquire into the effect of railway com-
binations from the public point of view. Therefore,
at the present moment, we find combination existing
in fact, and we have also come to this point that the
last Committees of Inquiry, as in 1872, have found that
combination has not led to the public evils which were
anticipated, and that they have reported in favour of
combination, subject to certain safeguards which they
specify in their Report.

Ireland.

Just a word as to Ireland. There have been at one
time or another seventy-seven separate Companies in
Ireland, excluding light railways—a large number for a
small country. They are now reduced to sixteen, so
that you will see the extent to which amalgamation has
been carried out in that country. Various Commissions
and other bodies have been appointed from time to
time to consider the Irish railway question, which, like
everything Irish, seems to possess characteristics of its
own, and they one and all reported in favour of amal-
gamation. The Royal Commission of 1867 was very
strongly in favour of it ; the Railway Rates Committee
of 1881 reported that amalgamation should be en-
couraged in every way, including if necessary by direct
Parliamentary action. There was, in 1888, a Royal
Commission on Irish Public Works generally, under

1 This has since been done.
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the chairmanship of Sir James Allport, who was for so
long the able manager of the Midland Railway Com-
pany, and they reported in favour of the amalgamation
of all the Irish Railway Companies into one Company,
which should be controlled by what they called the
Irish Railway Commission ; this would have been a
union in private hands under State control. Finally,
in 1910, the Vice-Regal Commission, appointed to con-
sider the Irish Railways, issued its report, or rather two
reports. Four out of its seven members reported in
favour of the nationalisation of the Irish railways, and
the remaining three—including Mr. Acworth and Mr.
Aspinall, the General Manager of the Lancashire and
Yorkshire Railway—were in favour of amalgamation
into one Company. But the point was that both parties
were in favour of union. The majority thought that,
in view of the necessity for ecxeptionally low railway
rates in Ireland, nationalisation would be more for the
benefit of the country than amalgamation. Whether
either of those recommendations will be carried into
effect, time will show. At present Ireland has plenty
of other things to claim her attention.

II—Forms or CoMBINATION
(1) Amalgamation

I now pass to the second head, and that is the modes
in which combination may be affected. Perhaps the
simplest is that of amalgamation pure and simple.
This can be either the union of two or more Companies
into a new Company—=such as, for instance, the amal-
gamation of the London and Birmingham, the Grand
Junction, and the Manchester and Birmingham, in
1846, into an entirely new Company—the London and
North Western Railway ; or it may take the form of
the vesting of a smaller Company into a larger one, the
larger Company retaining its separate identity. There
are numerous instances of this form of amalgamation,
one recent case being the vesting of the Lancashire and
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Derbyshire and East Coast Company in the Great
Central Company in 19o6. The Great Central’s own
position was not altered ; but it simply swallowed up,
so to speak, the smaller Company.

Upon an amalgamation, the capital of the amal-
gamated Company must not exceed the capitals of the
former separate Companies. This is provided for by
the Standing Orders of both Houses of Parliament, so
that there can be no nominal increase of capital upon
such a union.

It is important to remind you that the Companies,
or the combined Companies, cannot exceed the pre-
vious powers of the two separate Companies—that is
to say, they cannot combine two separate powers and
make a new one out of it. That seems an obvious
remark. Why I mention it here is that there was a
case decided last December, which shows that even
at this time of day it is not fully appreciated. It
was a case in which the Great Central and Midland
Companies were parties,® and it arose in this way,
and will illustrate what I mean. It arose in con-
nection with the taking over of the Lancashire and
Derbyshire and East Coast line by the Great Central
in 1906. There was a piece of Midland line over
which the Great Central had full running powers—
that is to say, they could run any kind of train over
it, where they liked, and when they liked. This
line crossed the old Lancashire and Derbyshire line,
and there was a little spur line which came round to
connect the old Lancashire and Derbyshire line with
the Midland line; the Lancashire and Derbyshire Com-
pany had limited running powers over this spur line on
to the Midland, which only enabled them to run their
trains to and from a certain colliery. The Derbyshire
Company had not got general powers; they had
limited powers only. The Great Central took the Lan-
cashire and Derbyshire line over, as I have told you,
and they said : * The Lancashire and Derbyshire is

1 L.R. [1912] 1 Ch. 206.
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now our own line, and we have full running powers over
this bit of the Midland, and therefore we can run as
many trains as we like, and to whatever places we like,
over the old Derbyshire line and this littfe spur line on
to the Midland, instead of being restricted as the Lan-
cashire and Derbyshire were merely to this colliery
traffic.”” But the Court of Appeal decided six weeks
ago that that was not s0; tﬁat the Great Central
could not increase by one iota the former powers of the
Lancashire and Derbyshire, and that they could only
use this spur line for the purposes of this limited
colliery traffic; thereby showing that, although you
amalgamate with another line, you do not thereby
increase your powers; you are limited to the old
powers. You cannot combine two existing powers so
as to make a new one.

That is carrying out the provisions of Part V. of the
Railway Clauses Act, 1863, which Parliament would
almost certainly require to be incorporated with any
Amalgamation Act. That Act says in effect that the
powers of the Amalgamated Company shall be the
powers of the formerly separate Companies, as they
stood before amalgamation.

The only other thing which I think I need say on
this point of amalgamation is that in previous days a
form of amalgamation was discussed known as * dis-
tricting,” namely that the country should be split up
into certain areas, and each of these areas handed over
to one Company. You have something like it in the
North-East of England, where the North Eastern
Company have control’of the wide district between the
Tweed and the Humber, and also in the Eastern
Counties, where the Great Eastern Company are a good
example of this principle ; also in the Prussian State
Railways, which are managed on these lines, that is to
say, the Prussian Railway system is split up into
twenty-one different districts each with a separate
administration, and so forming an independent unit
for working purposes.
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This plan of “districting” was put before the
Committee in 1853, but that Committee did not favour
the proposal because they thought it implied that
““ once alone always alone.” That is to say, if you
gave a Company full control without any competition
in one area that Company would take up the position
that it had the right to the undisturbed possession of
that one district. It was again put forward strongly
by two eminent railway men before the Joint Com-
mittee of 1872, namely by Mr. Price, who was then
Chairman of the Midland Company, and by Sir
Edward Watkin, the enterprising and energetic
Chairman of the Manchester, Sheffield and Lincoln-
shire, now the Great Central, and of the South Eastern
and also the Metropolitan Companies, if I remember
aright. Both favoured this plan and they proposed a
scheme whereby the various Companies should be
united, so that there should be in the centre of England
only two or three great groups, each having a complete
line between the Forth and Clyde on the North, the
Thames and Severn on the South, and that outside
those limits railways occupying outside districts should
be encouraged and allowed to compete. The Joint
Committee of 1872 considered this proposal, but
they rejected it on the ground that there would be
no competition in local traffic, and that it would be
limited to the larger Companies. So much for amalga-
mation !

(2) Fosnt Line

The second form in which’ combination may be
effected is that of a joint railway ; thatis tosay, one line
jointly owned by two or more Companies, and man-
aged by a Joint Committee representing those Com-
panies. Of this we have an excellent example in the
railway of the Cheshire Lines Committee which forms
an extensive system between Liverpooland Manchester
and the South of those cities, jointly owned by the
Midland, The Great Northern and the Great Central
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Companies. There are numerous other. examples
throughout the breadth of the country.
It is interesting to note that modern railway promo-
tion sometimes gets rid of the opposition of other Com-
anies by putting forward a proposal for a joint line.
ere was a good example of this in 1903 when a
small but important new line of railway was authorised
in South Yorkshire, known as the South Yorkshire
Joint Railway, for the purpose of opening up the new
coalfield near Doncaster. This is jointly owned by
no less than five Companies—the drcat Central, the
Great Northern, the Lancashire and Yorkshire, the
Midland and the North Eastern. The tendency to
combination among Companies is thus shown. Instead
of spending time and money in fighting each other,
they, where possible, will agree upon a joint line in
which they all will be partners instead of each trying
to grab the whole cake for itself.

(3) Working Union

The third form of combination is that known as a
working union, which for working purposes is the same
as an amalgamation. It must be authorised by Par-
liament. You have unity of management and opera-
tion, but each Company retains its own identity. The
capital of each Company remains distinct, and the
dividends and returns on that capital are kept distinct,
but all revenue would be paid into one common fund,
and all expenses would be paid out of that fund, and
the net receipts divided in fixed proportions, accord-
ing to agreement between the Companies. The most
prominent example of this form of combination is that
existing between the South Eastern and the London,
Chatham and Dover Companies, which combined in
1899 in a working union, and are now managed by a
Joint Committee representing both Companies ; for
all practical working purposes they are one Company.
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(4) Lease

The fourth form of combination is that of a lease,
which I think was more common in former days than it
isnow. Inform itissimilar to that of the lease of any
other property, and it may be in perpetuity. The
owning Company grants the possession of their under-
taking to the lessee Company or working Company,
the latter undertaking to work the line and keep it in
repair. Thislatter covenant must be inserted in order
to comply with Sec. 112 of The Railways Clauses Act,
1845. That rent might be either a fixed sum, or it
might take the form of a guaranteed dividend upon
existing and future capital of the owning Company. In
the early days of railways short leases were common,
but they had this disadvantage that very often the
leasing—that is the working—Company had an eye
to ultimately buying up the owning Company, and
they were suspected—whether rightly or not I can-
not say—of trying to keep down the profits as much
as possible in order to buy at as low a price as
possible. ’

In former times a Company often obtained general
powers to grant ot accept a lease, that is powers to
grant or accept a lease to or from anybody not named
in the Act of Parliament and on any terms. The House
of Lords have made a Standing Order, now Standing
Order 124, which has abolished general powers of leas-
ing, or, for that matter, general powers of entering
into any kind of working arrangement. The Standing
Orderis: .

“ When by any Bill powers are applied for to
amalgamate with any other Company or to sell or
lease the undertaking, or any part thereof, or to
purchase or take on lease the undertaking of any
other Company, or to enter into a working agree-
ment otherwise than under Part I11. of the Railways
Clauses Act, 1863, the Company, person or persons
with, to, from, or by whom, and the terms and
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conditions on which it is proposed that such amal-
gamation, sale, purchase, lease or working agree-

ment shall be made, shall be specified in the Bill,”

thereby you see hitting the “ general powers™ plan
on the head, because in order to comply with the
Standing Order you have to state to whom you are
going to grant your lease, and its terms and conditions.

Amalgamations, working unions, and leases must all
be sanctioned by Parliament itself. Any agreement
purporting to carry these objects into effect without
such sanction would be void, as being ultra vires, and
as being beyond the powers of the Company.

I shall have to again consider this doctrine later on.
At present it is sufficient to say that its effect is that
when an incorporated Company has been given certain
powers by Parliament it cannot delegate those powers
to another, or on the other hand accept further powers
from another without the sanction of Parliament.
Applying these rules to Leases it therefore follows that
a Raillway Company cannot grant a lease of its under-
taking or accept a lease of another undertaking (see
East Anglian Railway Company and Eastern Counties
Railway Company, 11 C.B., 775) without express
statutory authority. So in the same way a railway
Company cannot without statutory authority hand
over its undertaking to another by means of a contract
which has all the practical effect of a lease although not
one in form. This was decided in Beman v. Rufford,
1 Sim. N.S., 550, to which I referred at the last
lecture and in other gases.?

(5) Working Agreement

The fifth form of combination is that of a working
agreement. In this case the line of one Company is
exclusively worked and managed by another Company
In practice it does not differ very greatly from a lease.
The working Company become the sole operators, and

3 cp. Great Northern Railway Company o, Eastern Counties Railway
Company, a1. L.J. Ch. 837 (1851).
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they obtain complete control of the lines The terms of
course vary according to circumstances, but it is a
usual form for the working Company to undertake to
pay over a certain proportion of the gross receipts to
the owning Company. In former days this proportion
was very often 50 per cent.; in fact, I have known an
agreement made so late as 1898 in which that propor-
tion was the agreed figure. In view, however, of the
increasing ration of working expenses, I think that you
would probably find that the working Company would
now require a larger proportion than 50 per cent. ; but
of course it depends on the nature of the line, and it is
impossible to lay down an absolute rule on the subject.
The working Company generally undertake to use
their best endeavours to develop the traffic of the line.
In one recent case? the old Lancashire, Derbyshire and
East Coast Company undertook to work a small line
running into Sheffield, known as the Sheffield District
Railway, owned by a Company of that name. Asis
usual the Derbyshire Company undertook to use their
best endeavours to develop the traffic of that line. The
Derbyshire Company subsequently became vested in
the Great Central Company. As not infrequently
occurs, the owning Company complained that the
working Company—that was the Great Central—were
not using their best endeavours to develop the traffic
in accordance with the agreement. The case came
before the Railway Commissioners last summer—the
Sheffield District Company seeking to obtain an order
requiring the Great Central to do more for their line
than they had in the past. Ih the result the Com-
missioners decided that the Great Central, as the
working Company, stood in a kind of quasi trustee
position to the owning Company, the Sheffield District,
and that they must do their best (just as a trustee
ought for the property of which he is trustee) to pro-
mote the interest and prosperity of the Sheffield
District line.
% 14 Ry. and Ca. Tr,, Ca. 299.
D
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Only last week (27th January, 1912) there was a
similar case in Scotland, where a small Company
called the Newburgh and North of Fife Railway Com-
pany, who had handed over their small line in Fife to
the North British Company under a working agree-
ment, made a similar complaint, and there again the
Commissioners sitting in Scotland with a Scottish
Judge came to the same conclusion, namely that
the Company undertaking to work the line of another
Company must do it, not in its own interests only, but
in the interests of the Company whose line it has taken
over.

Just as an agreement by a Company to lease or to
accept a lease of a railway is invalid as being uitra
vires unless authorised by statute, so in the same way
an agreement by one Company to hand over the work-
ing of its railway to another Company is uitra vires as
amounting to a delegation of its powers. This is the
effect of the decision in Winch v. Birkenhead Railway
Company, § De G. and Sm. 562 (1852). Nor may a
Company undertake to work a line without statutory
powers. See Simpson v. Denison, 10 Hare, §1 (1852).
The result therefore is that a working agreement must
be expressly authorised either directly by Parliament
or by some method recognised by Parliament.

In the first place a working agreement can be au-
thorised by a special Act of Parliament, and it is a
common practice to schedule your agreement to the
Act of Parliament authorising it. The Act says “ the
agreement contained in the schedule is hereby con-
firmed,” and then the'agreement is set out in full in a
Schedule. That is one way of obtaining authority to
enter into a working agreement, but, as I will explain
in a moment, it is not available if the Company whose
line is the subject of the agreement is itself incor-
porated by the same Act.

A second way is under Part IIL of the Railway
Clauses Act, 1863. That is a more cumbrous and
lengthy business. In the first place you must have an
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Act of Parliament authorising the parties to enter into
a working agreement, but the terms of the agreement
are not set out. By a standing Order® of the House of
Lords no Bill incorporating a Railway Company can
contain any powers of making a working agreement
unless it is determinable at the end of a period of ten
years at the most and is made in accordance with the
provisions of this Act of 1863. When the agreement is
made it must be brought before the Railway Com-
missioners for their approval. Under the Railway
Clauses Act, 1863, the Board of Trade had the power to
approve working agreements for which general powers
had already been obtained under an Act of Parliament,
but, as I told you on the last occasion, the Railway
Commissioners were established in 1873, and the
powers of the Board of Trade for this and other
purposes were then handed over to the Railway
Commissioners.

On this, I ought to point out that the Railway
Commissioners themselves have no direct powers of
amending agreements as a Parliamentary Committee
would have. But in an indirect way, they can force
an amendment upon the parties, because they can say
* we are not prepared to approve this agreement unless
you insert certain modifications and if this is not done
we shall reject it.”

A further question has arisen as to whether the
Railway Commissioners have the power to revise
working agreements. Section 27 of the Railway
Clauses Act, 1863, originally gave power to the Board
of Trade, at the expiration of the first or any subse-
quent period of ten years after the making of an agree-
ment, to cause the same to be revised if they were of
opinion that the interests of the public were prejudi-
cially affected thereby. Section 10 of the Regulation
of Railways Act, 1873, which handed over the powers
of the Board of Trade as to the approval of working
agreements to the Railway Commissioners, does not

t No 123,
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expressly refer to the power of revision, and it is still
an undecided question whether or not the Railwa
Commissioners can revise a working agreement whic
has already been approved by them under the Clauses
Act of 1863. They have in two analogous cases that
have come before them expressed the opinion that
they have that power. The first case, in 1875, was
that of the Greenock and Wemyss Bay Company
against the Caledonian Company ; and the second was
in 1881 in England, between the Corporation of
Huddersfield and the Great Northern and Manchester,
Sheffield and Lincolnshire Companies. But in both
cases the agreement was one authorised by a special
Act of Parliament passed before 1863. Therefore the
point did not directly arise, and the views then ex-
pressed by the Railway Commissioners, who then sat
without a High Court Judge, can only be regarded as
what are termed “ obster dicta.” ,

It is interesting to note that since 1873, when the
Railway Commission was established, sixty-seven
agreements have been submitted to it for approval ;
of these fifty-eight were approved, twenty being Irish
and fifteen Scotch. There does not seem to have been
much opposition to them, because since 1888, when
the Railway Commissioners in their present form came
into existence, there has only been one agreement to
which there was any opposition. That indeed was a
very big one, being the famous Great Northern and
Great Central proposed working agreement of 1908,
and this was brought up under the provisions of a
special Act, and not unider the Clauses Act of 1863.

A third way whereby a working agreement may be
authorised is by proceeding under the Railway Com-
panies’ Powers Act, 1864, as amended by the Railways
Powers Act, 1870. Under these Acts the Board of
Trade may grant a certificate approving a working
agreement, and this certificate has then to be approved
by Parliament. But in case of opposition the matter
is referred to a Committee so that nothing is gained,
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and it is only a roundabout way of getting a special
Act. The result has been that the powers given by these
Acts have not been used, and the Acts are dead letters.

The recent Departmental Committee in their
Report of 1911 recommend that, subject to certain
amendments in the General Law, the existing restric-
tions on the powers of Railway Companies to enter
into working agreements, should be removed. They
suggest that the iowcr to make running powers
agreements given by Section 87 of The Railways
Clauses Act, 1845, should be enlarged so as to include
power to enter into a full working agreement. If this
recommendation is carried into effect a company by
incorporating the proposed new section with its special
Act will thereby at once be authorised to enter into any
kind of working agreement.?

(6) Running Powers

The sixth way in which combination may be effected
is by means of running §>owers. Running powers,
sEea for themselves, namely, where one Company has
the right of running its engines, carriages and wagons,
over the line of another Company. They may be, as I
have incidentally pointed out, general running powers
or limited running powers—that is to say, restricted
to a certain kind of traffic, or restricted to certain
places.

The terms upon which running powers are usually
granted are that the running Company shall make no
profits out of the exercise of its privilege. That is the

eneral idea underlying a runhing power agreement.

n a case in which the Caledonian and North British
Companies were concerned in 1898,* the Railway Com-
missioners sitting in Scotland decided that 75 per cent.
of the mileage receipts shouid go to the owning Com-
pany, and 2§ per cent. of the mileage receipts repre-
senting the running expenses to the running Company.

1 The Railway Bill of the present session contains & clause authorising
Companies to make working agreements.
? 10 Ry. and Ca. Tr., Ca. 259.
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Lord Trayner said that this rule had been so often
adopted withlegislativesanction thatitreally amounted
to a rule. I do not know whether that is a universal
rule in England. It really depends on the running
expenses, and, of course, that depends on the par-
ticular circumstances. Another way in which payment
may be made is by tolls—that is, that you pay so much
per mile for each train running over the rails of the
owning Company. Running powers may be obtained
by a special Act of Parliament, and a contest between
two Railway Companies in Parliament has often been
settled by the Committee giving one running powers.
A company seeking running powers cannot, however,
get what is called a Jocus stands in opposition to the Bill
of another Company ; but, of course, it can bring in a
Bill of its own asking for running powers.

The more common way of obtaining running powers
is by mutual agreement. Section 87 of the Railways
Clauses Act of 1845 gives the Companies who incor-
porate that Act into their special Acts, powers to grant
and accept running powers. It says that it shall be
lawful for the Company from time to time to enter into
any contract with any other Company for the passage
over or along the railway, by the special Act authorised
to be made, of any engines, carriages, wagons or other
carriages of any other Company, and so on ; and it is
under this Section 87 of the Railway Clauses Act of
1845 that by far and away the greater proportion of
running powers in this country have been obtained.
A Company cannot under the colour of granting run-
ning powers completely delegate its powers to another
company. This was decided in Simpson v. Denison,
which I have already mentioned.

Extensive powers have been obtained in this way,
powers really which amount in practice to something
very like a lease or working agreement. The point is
this, that where a Company does not part with the
exclusive use of its own lines, an agreement giving
running powers, no matter how extensive, will be vali
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under Section 87 of the Clauses Act, 1845, without the
sanction of Parliament, provided, of course, that the
Clauses Act has been incorportaed. The Clauses Acts,
as you know, have no operation by themselves ; but
if they are incorporated with a special Act then they
become part and parcel of that special Act. The
Clauses Acts are really dry bones until enlivened and
vitalised by incorporation with a special Act of Parlia-
ment.

In 1873 an action was brought by the Midland Com-
pany against the Great Western Company,® in which
the validity of a certain agreement was questioned.
There was a small line owned by the Hereford, Hay
and Brecon Company, and by an agreement terminable
at six months’ notice, the Hereford Company granted
to the Midland Company power to pass over the rail-
way with their engines and carriages, and to use the
stations and signals. The Hereford Company were to
keep the line in repair, and provide the station staff.
The Midland were to fix the rates and fares for through
traffic, pay the Hereford Company a mileage propor-
tion of such through rates by way of commuted toll,
and also work the local traffic if required. These
were the main points of the agreement. The Great
Western Company claimed that this agreement was
ultra vires of the powers of the Midland and Hereford
Companies. They said, “ This agreement of yours is
K;actica]]y a lease or a working agreement. The

idland Company fix the rates, they have power to run
as many trains as they like over this line, and if re-
quired they are to run the local trains. You, the
Hereford Company, have, in fact, parted with all
interest in this line, except that of receiving your share
of the receipts.” The case was heard by what would
now be the Court of Appeal, then called the Court
of Appeal in Chancery. They decided that, inas-
much as the Hereford Company had not in terms
parted with the right of running trains over their line,

1 8. ch. app. 841.
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and as there was nothing to prevent them becoming
carriers on their own line if they wished, thisagreement
was valid, and that in effect it was only making the
fullest use of the powers of granting and accepting
running powers given under Section 87 of the Clauses
Act, 1845, 50 that you may thus get something very
like a working agreement or a lease by making a judi-
cious use of the powers given by that section. The
earlier case of the South Yorkshire Railway Company
v. Great Northern Railway Companyin 1853 (7 Railway
Ca. 744), is anotherexample of a full use being made of
this section.

Two recent instances will further show how far the
use of running powers can be carried. In 1906 the
Great Western Company entered into a non-statuto
agreement with the Rhondda and Swansea Bay Rail-
way Company, whereby the Great Western guaranteed
the interest on the Debenture Stock and also a fixed
dividend on the Preference and Ordinary Stock of the
Rhondda Company, and in return obtained running
powers over that Company’s railway. The Report of
the Departmental Committee of 1911 states that it was
alleged and not contradicted that the effect was to
transfer the complete control of the traffic of the
Rhondda Company to the Great Western Company so
that the line became for all intents and purposes as
regards working part of the Great Western system.
According to the evidence given before that Committee
an analogous agreement which has led to a similar
result was made in 1908 between the Great Western
and Port Talbot Railway Companies.

Running powers may be contingent. A Company
may get what is called a * Facilities Clause ”” inserted
for their protection in another Company’s special Act,
whereby they obtain special facilities for their through
traffic to and from the railway of the second Company.
This “ Facilities Clause” is often nailed down, so to
speak, and made effective by the foreign Company
having the right tq apply for running powers either to
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the Railway Commissioners or an Arbitrator in case
the facilities are not properly afforded. By this means
they get a hold over the other Company, because
if the owning Company is not fulfilling its bargain the
foreign Company can say ““ Very well, as the so-called
facilities have proved a failure we are going to apply
now for running powers over your line so that we may
do the work ourselves.”

Suggestions have been made from time to time as to
legislation giving compulsory running powers. At
present, as 1 have told you, you can only get running
powers either by a Special Act, in which case you have
to prove your case before Parliament, or by agreement
under Section 87 of the Railway Act, 1845. It has
been suggested that a Company should have the right
under the general law to run over another Company’s
lines whether the owning Company likes it or not.
The Commons Committee of 1853 rejected this propo-
sal on the ground of danger. You can well imagine
that confusion and danger might arise where every
Company had the right of running their own trains
over the line of another Company. The Joint Com-
mittee of 1872 also rejected it because they thought
that it would be useless. They said that if it was used
in a hostile way it would only lead to serious incon-
venience in working, and that where real competition
existed or resulted the owning and running Companies
would combine so that the effect would be a joint
ownership or partnership.

(7) Pooling Agreement

I now come to want is to-day the most prominent,
and possibly the most important form of combination,
namely, the so-called Pooling Agreement. As I think
you will have gathered, pooling is no new thing. You
will remember that in some of those old Reports of
Parliamentary Committees to which I have referred it
is stated that the understandings existing between the
Companies in the old days sometimes took this form.
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For example there was the extensive pooling arrange-
ment of 1850 between the eight Companies which were
then interested in the traffic between England and
Scotland. I need not go over that ground again.

Pooling in its simplest form may be described as the
division of receipts arising from traffic between two or
more competitive points in agreed proportions. These
agreed proportions are generally based on the previous
receipts obtained by the respective Companies when
working in competition with one another. In many
cases a fixed proportion representing the minimum
running expenses or rather less than the minimum
running expenses, is deducted by the receiving Com-
pany before the balance is pooled. This is the simplest
form, and I would lay stress on the point that as long
as it is confined to traffic between two or more definite
competitive points the question of co-operative work-
ing does not arise. To take a pooling example of this
kind, which I believe is in existence to-day, namely,
that between the London and South Western and the
London, Brighton and South Coast Companies with
regard to.the London and Isle of Wight and Ports-
mouth traffic. So far as I know that arrangement
does not imply any co-operative working, but it is
entirely confined to a division of the receipts arising
from traffic between those points, London on the one
hand, and the Isle of Wight and Portsmouth on the
other.

But in its more developed form—and this is the form
which has acquired so much importance to-day—the
pooling principle is applied not merely to traffic be-
tween two definite points A and B, but to all competi-
tive traffic arising on the systems of two or more
Companies irrespective of where it starts or where it is
going to terminate, so long as it comes within the
description of competitive traffic. When it assumes
this form the question of co-operative working becomes
of the first importance ; it 18 mainly for this reason
that railway companies of late have entered into this
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kind of arrangement, because by combining the finan-
cial side and the working side they are enabled to afford
an equally good if not better service to the public at a
lower cost to themselves. Now, when thislast develop-
ment is reached it is obviously something more than
a mere pooling agreement, and for want of a better
expression I venture on my own initiative to call it
‘ a working alliance,” because you have the element
of co-operative working combined with the financial
element of Pooling receipts. The obvious expression
would be “a working agreement,” but * working
agreement” has already acquired the technical
meaning which I attempted to explain last week, viz.,
an agreement whereby one Company works exclusively
the railway of another Company, so that if you use the
expression * working agreement” to describe this
form of pooling cum working arrangement, confusion
will arise. It is quite true that you often see in news-
papers the expression “ working agreement ” applied
to the form of combination which I am now discussing,
but it is an inconvenient title which mixes up two
totally distinct things, and, therefore, for want of a
better description, I shall describe this fully developed
form of the old pooling agreement as “a working
alliance.”

One of the earliest alliances of this kind, so far as I
am aware, was one between the London and North
Western and the Lancashire and Yorkshire Companies
so far back as 1862. 'This was much on the lines of the
agreement now existing between these Companies, and

ractically applied to all their competitive traffic in
Eancashire. The receipts were to be divided in certain
agreed proportions ; both Companies were to retain
20 per cent. of the gross receipts for working expenses,
ancf there were various provisions as to routeing the
traffic, thereby introducing the element of working.
There have been other similar arrangements the
articulars of which have never been published.
here are the well-known recent alliances,namely, that
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between the London and North Western, the Midland,
and the Lancashire and Yorkshire Companies in 1909,
following on an earlier agreement of 1904 between the
London and North Western and the Lancashire and
Yorkshire, and another agreement of 1908 between the
London and North Western and the Midland ; and the
alliance of 1908, first between the Great Northern and
the Great Central, and then between these two Com-
panies and the Great Eastern. I believe that the
Great Western and London and South Western Com-
panies have lately made a co-operative agreement for
competitive traffic, and that the Caledonian, the North
British, and the Glasgow and South Western Com-
panies have an arrangement of this sort with regard
to their Clydesteamers. This listis nota complete one,
but these are some of the more important alliances.
This form of combination might take the following
form : you would have the receipts from all compe-
titive traffic of the various combining Companies, after
deducting proportions payable to outside Companies,
and 20 per cent. of the residue for working expenses
ooled and divided on the basis of the actual carryings
uring the year preceeding the date of the agreement,
as agreed to by the accountants of the various Com-
panies. The accountants would also decide what
were competitive points. The various Companies
would agree to afford to the others all reasonable
facilities for interchange of traffic whether divisible
under the agreement or not, so as to give the public the
best route, and that arrangements should be made in
order to secure the most economical methods of work-
ing combined with full facilities to the public. Further,
if in the opinion of any one of the Companies the
sition of that Company was fundamentally altered
g; the independent action of one or other of the
Companies, or by the action of some outside Company,
and the combining Companies were unable to agree to
a revision of the terms, then there might bea grovision
that the matter should be referred to arbitration.
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That is important, as objections are sometimes raised
to these agreements, that they are too much a cast-
iron character, but provision can be made for a revision
of their terms by agreement or if necessary by arbitra-
tion. So in the same way an arrangement is some-
times made whereby capital expenditure undertaken
by one Company in the interests of all the combin-
ing Companies shall also form a ground for demanding
revision, to be settled if necessary by arbitration.

The recent Departmental Committee in its Report
(Par. 61) appears to have considered that one of the
disadvantages of a working alliance is that one Com-
pany may be unwilling to incur what is for itself un-
remunerative capital expenditure, and that the public
may therefore suffer. It is curious that this method
of dealing with this question of capital expenditure by
arbitration does not seem to have been brought to the
notice of the Committee.

It is usual and desirable for a pooling agreement to
extend over a long period of time, the reason being
that if made for only a short period the combining
Companies are tempted to look ahead to the termina-
tion of the agreement and therefore to play each for
its own hand rather than to work in full co-operation
with one another. .

Unless expressly so agreed the pooling of receipts
will not include receipts from lines constructed atter
the date of the agreement. This is the effect of the
decision in the case of Midland Railway Company .
London and North Western  Railway Company
(L.R., 2 Eq. 524). This case arose in connection with
the opening of the Midland line to Carlisle which gave
that Company a route of their own for their Scotch
traffic, and L{e result was to break up the English-
Scottish pool to which I referred on a previous occasion.

Legality of Pooling Agreements
At present these pooling agreements or working
alliances are conﬁm'.clP to competitive traffic. This is
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very largely for the reason that it is doubtful how far a
working alliance with regard to all traffic, competitive
and non-competitive, is valid. I shall have to ask for
your attention, and I hope that this will be the last
legal problem that I shall have to trouble you with,
while I briefly consider this question of the legality of
pooling agreements. There has been considerable
doubt as to how far they are valid, and the Joint Com-
mittee of 1872 in their Report made the following
observations : They say “ Whether the division of
traffic receipts on the joint dpurse principle is valid at
law or not is open to considerable doubt. It is clear
that the Courts will not set aside such an arrangement
on the ground that it is illegal in the sense of being
contrary to public policy ; but the doubt is whether
such an arrangement which is in fact a sort of partner-
ship, is not ultra vires of each company, and whether
it may not therefore be set aside at the instance of a
shareholder. This doubt, the Committee are advised,
is such as to make it unsafe for companies to enter into
such agreements without the sanction of Parliament,
although there is evidence that they may sometimes
do s0.”” You will observe that the expression used in
this Report is “ the joint purse principle.” This, I
take it, would apply to all traffic including non-com-

etitive, and so far as regards non-competitive traffic
fthink thatitis open to doubt whether a pooling agree-
ment would be upheld. You will also observe that the
Committee point out that the real question is whether
an agreement of this kind is not outside the powers of
the Company, or what is technically called wltravires of
the Company. Ultravires is alegal doctrine applied to
statutory bodies and corporations. It is shortly sum-
med up by Lord Blackburn, one of the greatest (if not
the greatest) of modern lawyers, in the case of the
Attorney-Generalv. Great Eastern Railway Company,!
decided in 1880. He there accepts the following
description—* Where there is an Act of Parliament

15 App- Cas. 481,
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creating a Corporation for a particular purpose, and
giving it powers for that particular purpose, what it
does not expressly or impliedly authorise is to be
taken as prohibited”” ; and later on “ Those things
which are incident to, and may reasonably and pro-
perly be done under the main purpose, though they
may not be literally within it would not be prohibited.”
In other words, any Company—whether created by
special Act of Parliament, as in the case of a Railway
Company or under the general Joint Stock Companies
Act, where its powers are limited by its Memorandum
of Association, unless expressly or impliedly autho-
rised, cannot lawfully go beyond the scope of its
express or implied powers. To do so is ultra vires.

he grounds on which the validity of pooling agree-
ments has been questioned are mainly these: that a
Railway Company has, in the absence of express
statutory authority, no powers to enter into agree-
ments of this kind ; the answer generally given to this
is that, with regard to competitive traffic, each com-
pany is potentially the carrier of the whole; that if
you have three railways between Liverpool and Man-
chester—the North Western, the Cheshire Lines, and
the Lancashire and Yorkshire—there is no reason, we
will say, why the Cheshire Lines should not carry
every ounce of traffic between the two cities, and
therefore it is within the power of the respective Com-
panies to enter into an agreement with regard to such
traffic which it was in the contemplation of Parliament
should, if necessary, be wholly ¢arried by each Com-
pany. That is the answer to the main question of
ultra vires.

It has also been objected that it may involve
the paying away revenue which otherwise would
pass to the shareholders, either directly in the way
of dividends or indirectly for the benefit of their
property. To that the answer is that if the agreement
1s within the powers of the Company for the reason
which I mentioned with regard to objection No. 1,
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it is also within the powers of the Company to
dispose of its revenue for any purpose connected with
such agreement, and that if the directors come to
the conclusion that paying over a share of their
receipts to another mpany, in accordance with
a valid contract, is in tﬁe ?;ng run for the benefit
of their Company, it is no more ulira vires of their
Company to make such a payment than any other
lawful payment that might be incurred and paid in the
course of carrying on the business of the Company.
-The third objection is that an arrangement of this
sort is a partnership, and that a statutory Company
cannot prima facie enter into a partnership without
express powers. The observations of Lord Lindley, in
his book on Partnership, are generally quoted in sup-
port of this contention. He there says*: “ There is no
general principle of law which prevents a corporation
from being a partner with another corporation, or with
ordinary individuals, except the principle that a cor-
poration cannot lawfully employ its funds for purposes
not authorised by its constitution. Having regard,
however, to this principle, it may be considered as
prima [acie ultra vires for an incorporated company to
enter into partnership with other persons.”” In reply
to this objection it can be urged that, in the case of 2
pooling agreement, there is no union of capital as in
the case of partnership; there is no joint liability ;
and- that a Corporation may, in a proper case, enter
into a partnership. Lord Lindley’s observation at
the most only apply to a prima facie objection
which can be rebutted by other facts.

There is a fourth, rather technical, objection some-
times raised. Itis this: In the Railway Clauses Act
of 1863, to which I already have had occasion to refer,
as being one of the ways in which a working agreement
can be sanctioned, when the Act is speaking in Part
I1I. about the necessity for obtaining the approval of
the Board of Trade (now the Railway Commissioners)

7th ed, p- 93 :
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of working agreements, it says, in Section 22, that
where two or more Companies are authorised by a
Special Act incorporating this Act to agree with
respect to all or any of certain things, including work-
ing a railway and maintaining it, and also “the fixing,
collecting, and apportionment of the tolls, rates,
charges, receipts, and revenues” taken in respect
of the traffic, then they must get the consent
of the Railway Commissioners. It is argued that
inasmuch as this Railway Clauses Act of 1863
states that where Companies are authorised by a
Special Act to agree as to “all or any” (which
are the important words) of certain things, among
which you find fixing, collecting, or apportioning
tolls, therefore it must have been the intention of
the legislature that any agreement with regard to
fixing, collecting, or apportioning tolls must be
either sanctioned by Parliament itself or be an agree-
ment requiring the approval of the Railway Com-
missioners. The answer usually given is that this
was a common form taken from the old private Acts
before this Clauses Act was passed, that the section
must be read as a whole, and that the sentence as to
apportionment is not to be cut out and construed by
itself. The whole section, and, indeed, the whole of
this Part of the Act, was intended to apply to working
agreements in their strict sense a necessary incident
of which was the apportionment of the tolls and rates
between the owning and the yunning Companies.
Section 23 of the Act expressly safeguards agreements
that are otherwise valis. '

The validity of these pooling agreements with regard
to competitive traffic has been discussed in the Courts,
in the famous contest between the Shrewsbury and
Birmingham and London and North Western Com-
panies, which assumed a variety of forms and went on
from 1849 to 1857. The Shrewsbury and Birmingham
Company’s line in fact only extended from Wellington
to Wolverhampton, but by means of junctions at

’
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either end it formed part of a direct route from Shrews-
bury to Rugby and the South. The London and North
Western, by means of a lease of the Shropshire Union
Railway, had obtained a through competing route
between Wellington and Rugby. The two Companies,
in 1847, entered into a pooling agreement with respect
to the receipts arising from the competitive traffic on
both routes; but in 1849 the London and North
Western refused to carry out their part of the bargain.
The reason, I believe, was that in the meantime the
Shrewsbury Company had made a working agreement
with the Great Western. The case came, in the course
of its history, before seven Equity Judges and four
Common Law Judges ; but only two of these seem to
have discussed the question of ultravires at length. One
of these, Lord Justice Turner, * was strongly of opinion
that a pooling agreement for competitive traffic such
as this was ultra vires and illegal ; on the other hand,
Lord Cottenham,* then Lord Chancellor, upheld the
validity of the agreement, although I do not know that
he discussed the question of ultra vires at such length
as did Lord Justice Turner, but it was certainly argued
before him. The four Common Law Judges* of the
Queen’s Bench Court also upheld the agreement. The
case went to the House of Lords, where it was finally
decided on another point ; Lord Cranworth,* who had
succeeded Lord Cottenham as Lord Chancellor, ex-
ressed no opinion as to the legality of such a contract ;
Ee said that if it had been necessary to decide that
question it would prqbably also have been necessary
to have had the case re-argued. The net result,
therefore, was that the wvalidity of a pooling
agreement made without express powers was left in
doubt.
In 1861 the question again arose in the case of Hare
9. London ang North Western Railway Company,
30L.]., ch. 817, in which the English-Scottish pool was

114 DeG.17 & 123 817 Q.B. 652.
SM. &G. 324 ¢6 AL Ca 113
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the object of attack. The case was heard before Vice-
chancellor Page-Wood, afterwards Lord Hatherley ;
in an elaborate judgment he discussed the various
Ludgmcnts given in the old Shrewsbury and Birming-

am case, and in the result held that on balance the
authorities were in favour of the validity of pooling
agreements so far as competitive traffic was concerned,
and therefore upheld the Scotch agreement in that
particular case.

Since then it has generally been accepted as good law
that a pooling agreement so far as competitive traffic
is concerned is valid, notwithstanding the observations
of the Joint Committee of 1872 as to the “ joint purse
principle,” which I have read to you and which I
think, when looked into, must refer to agreements
applying to non-competitive traffic.

(8) Agreement mot to promote Competing Raislway

There is another form of negative combination which
I need not go into at length. It is hardly a contract,
but rather an understanding between two or more
Companies not to promote or support new competing
lines in their districts.

There is one instance of an agreement of this charac-
ter being approved by Parliament. In 1863 the West
Midland Company (itself the result of the amalgama-
tion of the Oxford, Worcester and Wolverhampton,
the Worcester and Hereford, and the Newport and
Hereford Companies) was amalgamated with the Great
Western. The Amalgamation Act confirmed an agree-
ment between the two combining Companies and the
North Western, one of the terms of which was that the
Companies were to agree as to the construction of new
lines, and that difference as to the necessity for the
same should be settled by arbitration. I think that
there was a similar arrangement come to in Scotland,
between the Caledonian and North British Companies,
in 1891,
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(9) Clearing House Conferences

Finally, I should draw your attention to a class of
arrangement regulating the general principles upon
which Railway Companies conduct their undertakings,
and also agreements for the purpose of facilitating the
transactions relating to joint traffic. I refer to what
are known as Clearing House Conferences, which pla
an important part in the administration of BmisK
railways. These conferences, of which there are many,
refer to the fixing of competitive rates. As you are
aware, competition in rates and charges has not
existed for many years, and rates are now a matter of
arrangement between the various Companiesconcerned.
So far back as the sixties, formal meetings of the repre-
sentatives of the various Companies began to be held
for the purpose of settling tﬁc rates between com-
petitive points in various parts of the country. So far
as I have been able to ascertain the earlest of these
would appear to be a conference described as the
London, Liverpool and Manchester, which seems to
have been formed about 1860. That was for the pur-
pose, I presume, of fixing the rates between those

oints. There is also what is known as the English and

rish Conference, the English and Scotch Conference,
the West Riding Conference, and others ; so recently
as 1906 a conference was formed for the purpose of
dealing with the rates to the Humber ports, such as
Hull and Grimsby. The most important of these
conferences I have not mentioned; this is the Nor-
manton Conference, which now meets at the Clearing
House in London, but which originally met at Nor-
manton, that being a convenient centre in early days.
It was formed in 1865, and deals with the mass of com-
petitive rates in this country. It meets monthly at the
Clearing House, and the persons taking part in it are
the chief rates clerks of the various Companies. They
fix the rates between two competitive stations, and
each new proposal for an exceptional rate which
would be competitive in its nature, or which would
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affect some other company, is brought before it, dis-
cussed and determineg. It would also appear that
rates between non-competitive stationscan bearranged
at the Normanton Conference by agreement between
the Companies concerned. It hasbeen found necessary
to hold these conferences, because anew rate once made
affects all the existing rates, and may also create an
undue preference. Accordingly, if a trader comes for-
ward with a new proposal, having some exceptional
kind of traffic, or some large quantity of goods to be
conveyed, and asks for an exceptional rate it has
become necessary, in view of the multitude of existing
rates, to carefully consider how far a new rate for that
particular traffic would affect existing rates.

There are, again, conferences of various classes of
officials, such as the general managers’ conference, the
goods managers’ conference, the superintendents’
conference, and others meeting from time to time.

(10) Joint Claims Committee

Last of all there is another body, known as the Joint
Claims Committee. It is a comparatively new in
stitution, having existed only some ten years. It was
formed because of the increasing tendency or rather
temptation to treat claims for loss and damage to
goods carried on owner’s risk conditions with undue
leniency in order to secure traffic. Finally, the man-
agers felt that it was absolutely necessary to draw the
line somewhere and to set up sayme standard whereby
these claims should be adjudicgted. The result was,
about the year 1902 this Joint Claims Committee was
formed. It also meets once a month, and is composed
of the chief claims clerks of the various Companies,
except two fairly large Companies. With these two
exceptions the chief claims clerks meet, and every
doubtful claim put forward by a trader, with respect
to traffic carrieg at owner’s risk, is carefully consider-
ed and dealt with. It is interesting to note the
proportion of claims that are admitted. It seems
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to be a fair statement to say that some 85 per cent.
of the claims brought before the Committee are ad-
mitted wholly or in part. In 1909, one of the great
Companies sent 8,166 claims to the Joint Claims
Committee to be settled by them, and of those 7,504
were paid. The total numbers of claims made against
the same Company, in this same year, was in round
numbers 290,000; of these only 112 resulted in
County Court proceedings, and of the 112 only 27
ever reached Court. These figures speak for them-
selves.
III—THue ComBiNING CoMPANIES

THE third head of my subject is the effect of com-
bination on Railway Companies who are parties to it.
What I have to say now, and, I think, during the
remainder of these lectures, mainly applies to those
cases of co-operation between Companies which at one
time had been working independently of, and often in
competition with, each other. I think that we may
almost set on one side cases of leases and working
agreements where for working purposes there has
never been more than one Company. What I nowhave
to say would apply mainly to amalgamations, working
unions, and working alliances—that is to say, where
two Companies, previously more or less in opposition,
have come to terms and are working in co-operation
with each other.
Unity of Management

In the first place you have unity of management in
the case of amalgamation or a working union ; in the
case of a working alliance the two Companies still
retain their separate individuality and their separate
management. Provided that the combined Company
does not become unreasonably large, unity of control
will produce increased economy and efficiency. Inany
event, union or co-operation, as the case may be,
enables the leading officials to direct their energies
towards the development and efficient transaction of
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their Company’s businessinstead of spending time and
labour in dgfending their own position or attacking
that of a competitor. So in the same way, in the
various districts the district officials can devote their
attention to the improved working of their Companies
systems, instead of canvassing for traffic one against
another.

Saving in Capital Expenditure

The next effect, I think, is that wasteful capital ex-
enditure is avoided, and this works out in two ways,
n the first place it is no longer necessary to build a new

line which might not be remunerative in itself through
the territory of a former rival, because the railway of
that rival serving that district is now working in com-
bination with your own system, and the revenue
arising therefrom will form part of the common fund
or, in the case of an alliance, will be put into the pool
if it comes under the head of competitive traffic
receipts. But the more important effect is that not
only is it unnecessary to expend capital on possibly
unremunerative lines, but you can raise money more
readily for remunerative schemes and developments
because your stockholders and the public have a
guarantee that the money to be raised will be expended
on lines that will be fully worked and that, there-
fore, will be remunerative. It has not been easy of
recent years to raise money for railway purposes, and
therefore it is very desirable, bath in the interests of
the Companies and of the public, that capital should
})e available for proper and ‘reasonably necessary
ines.

Further, if you have combination between a wealthy
Company and a poor Company, it enables the poor
Company to raise capital on much more favourable
terms when allied with a wealthy Company than when
standing by itself. It has been stated that the Taff
Vale Company, which represents, I think, a union of
gome fourteen smaller Companies, includes several lines
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which would have been absolutely derelict had they
not amalgamated with the Taff \}/'ale Company, and
therefore been strengthened by their union with that
Company. Money was raised for the purpose of
putting them into proper condition, and they are now
working as part of the whole system.

Duplicate Services, etc., avoided

The next result is that duplicate accommodation
and services are avoided. It 18 thus, in many cases,
possible to use one station instead of two. Take the
case of Ashford in Kent, where both the South Eastern
and Chatham had a passenger station prior to the
working union between those Companies. Now pas-
senger traffic is dealt with entirely at what was
formerly the South Eastern station, which has been
rebuilt and greatly improved, and the old Chatham
station is used for other purposes, thereby leading to
economy and efficiency. e same thing applies to
goods yards. Where formerly there were two goods
yards, neither fully used, it is possible to shut up one
and make full use of the other. So alg‘oain with regard
to receiving offices in towns, both in London and else-
where ; it is possible to deal with all the work in
certain districts at one receiving office instead of having
two or three separate ones, belonging to different com-
panies, as before.

Further, even where you retain the separate stations
and accommodation, they can be adapted for different
classes of traffic. To take another instance of the
effect of the South ‘Eastern and Chatham union:
Blackfriars, which was formerly the general goods
station of the Chatham in London, is now very largely
used for fruit traffic, and it has been specially arranged
for dealing with fruit. Owing to this traffic being con-
centrated at one place it can be dealt with more quickly
and economically, and so, no doubt, to the advantage
of the traders in that business.

Another result of this saving of duplicate services is
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perhaps more important than those I have mentioned,
viz., unnecessary mileage is avoided. By that I mean
you can run one full train instead of two half-empty
trains, thereby obviously effecting considerable
economy in working expenses and also freeing the line
of the Company on which the train has been discon-
tinued so that it can accommodate some other form of
traffic. There is a good example of this in the meat
trade between Scotland and England. Prior to the
agreement between the Midland and the North
Western both Companies ran night meat trains
between Carlisle and London. Nowthe NorthWestern,
I believe, run one, and if necessary two, and the Mid-
land run none, or only one, according to the require-
ments of the traffic. The North Western take the
bulk of the traffic and then the Midland will, if neces-
sary, run an extra train ; but they are all full trains.
The result is that the Midland line is free to that extent
to accommodate other traffic, which in the old days it
could have done only with difficulty. Whereas, before
the agreement, the Midland would have been running
possibly half empty or short trains down to London,
now they can take new traffic upon their existing lines.
Previously it might have been necessary to widen their
lines in order to accommodate that new traffic, but
now they have got rid of this meat trade and, there-
fore, when new traffic comes along, the old line is
available without any further capital expenditure. It
is stated, in this one way alone, tge Midland are saving
gome 3,000 train miles a week..‘
Shortest Route Available

Still more important, and I think that from a
running point of view this is the great point about
co-operative working, you have the shortest route
available in every case. Of this there are innumerable
examples; but the example often given of this,
although it is not a very long distance, is the one
between Heysham, on the Lancashire coast, and
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Carnforth. By the Midland, which is a very round-
about route, the distance is 27 miles; by the North
Western it is 10 miles. Prior to the arrangement
between these Companies both tried their best to get
the traffic between those points. Now it is all aentiy
the North Western route, and therefore the Midland
are saved the running of what must have been unre-
munerative trains, because they had to carry at the
same rates as the North Western, although their route
was nearly three times as long. Another example is
that of the route between Halifax and Leicester ; also
a case arising out of the North Western, Midland, and
Lancashire and Yorkshire alliance. Formerly, the
Midland traffic was brought by the Lancashire and
Yorkshire to Normanton ; it was there transferred to
the Midland and brought down by them to Leicester.
Now it is all brought down direct, via the Lancashire
and Yorkshire and North Western lines without any
transhipment, and one day is saved in transit. Of
course, many other examples could be given. Another
that occurs to me is that the Great Central may find it
convenient to send their Grimsby fish traffic by the
shorter Great Northern route to London, but I cannot
say how far this is done. Observe that this saving of
mileage is mainly confined to goods and mineral
traffic ; it has not been found possible or desirable,
from a financial point of view, to cut down the passen-
ger service to any extent. This is because there are
other placesbesideLondon, and theintermediate towns
require a good servicé, and it pays to give them a good
service. The Midland trains to Manchester still run
as before, and I believe pay well, because there are
places like Bedford, Leicester, Nottingham. Derby,
and other towns en route; it is this intermediate
traffic which renders the retention of the former passen-
ger services necessary and profitable.

Again, goods that are handed to one Company can
be transferred to another combining Company so that
they may be sent by the shortest route, unless they
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are consigned, which is rarely the case, to go by one

articular route. Thus, if goods are handed over at
Eeicestcr to a North Western office for conveyance to
London, they can be transferred to the Midland Com-

any, who, of course, have the best and quickest route

etween Leicester and London. The North Western
are, in this way, saved the runnirg of unremunerative
trains by a circuitous route up to London, and the
Midland take the whole of the traffic. Vice versa the
North Western can take the whole of the Northampton
traffic.

Full Use made of different Lines

Another advantage is that you can make full use
of all your lines. &ou can distribute the traffic over
the various available routes, so that if one line was
formerly congested, and another not fully used, you
can adjust the routeing of the traffic and relieve the
first line and make full use of the second. A case that
occurs to me (I have not had it verified, but I should
think that it possibly does happen) is the effect of the
amalgamation between the Great Central and Lan-
cashire and Derbyshire Companies, which took place
in 1906. They afforded, in part, parallel routes
between Chesterfield and Sheffield to Lincolnshire and
Grimsby. Suppose that there is coal at Chesterfield to
be shipped at Grimsby ; part of it can be sent by the
old Great Central route and part can be diverted to
the former Lancashire and Derbyshire as far as Lin-
coln. The Great Central, with an increasing traffic,
might have found it necessary tq widen their own line,
but they can now make use of the former Lancashire
and Derbyshire. Capital expenditure is avoided, and
both lines are made full use of.

Fluctuation in Traffic diminished

Another result is that by extending your sphere of
operations, fluctuations in traffic are, if not wholly
avoided, diminished. Where you get diversified classes
of traffic instead of being dependent on one or two



6o COMBINATION AMONG

commodities only, it means that you have various
trades to depend on ; if there is depression in one you
may make it good by prosperity in another. Take
a small coal line like tie arry in South Wales; if
there is a miners’ strike in South Wales or a de-
pression in the coal trade, it is hard pressed because
the coal trade is practically its sole source of
traffic. If you get a larger line, like the North
Western, which depends not only on coal but on every
trade in the country, there is far less likelihood of
a bad year, because it is unlikely that all the various
trades which form its customers will all be depressed
at one and the same moment. This also benefits the
staff, because with a steady flow of traffic, or what
electricians would call a constant load, a Company can
retain a proportionately large permanent staff,
whereas fluctuating traffic means the employment of
casual labour,

Full Loads obtained

Another most important result is that you obtain
greater opportunities of obtaining full wagon loads
between different points. This means that you obtain
more remunerative working and also avoid tranship-
ments, thus giving greater dispatch in delivery.

Unreasonable facilities reduced

Again, economies no doubt may be effected by the
Companies being no longer subject to the temptation
to give what railway officials might describe as un-
reasonable facilities to the public. Of course, whether
the public would agree with that expression is another
question. Perhaps I had better defer dealing with
this point until I come to consider the subject from
the public point of view, but as an example of what I
mean you have the well-known instance of the Scottish
demurrage cases. Prior to the arrangement between
the Caledonian, the North British, and the Glasgow
and South Western Companies, the Scottish coaltraders
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were allowed practically free use of the railway
wagons for storage purposes for an unlimited time. All
the Companies were anxious to get the traffic, and one
of the facilities that they gave the traders was to allow
them to store their coal in the railway wagons as long
as they liked at either end without charge. When the
understanding between these Companies was come to,
all this was stopped. The Companies told the traders,
“ we can no longer give you unrestricted use of our
wagons, we are going to give you three or four days at
either end in which to load or unload, and after that we
shall charge you a small sum per day for the use of the
wagons by way of demurrage.”” The traders were
greatly opposed: to this innovation and went to the
Railway Commissioners who heard the case in the
summer of last year in Edinburgh, with the result that
judgment was given in favour of the Companies. The
point I wish to emphasise is that as a result of combi-
nation between the Scottish Companies a facility which
has been held to be unreasonable was withdrawn.
Finally, you have the obvious advantage to the
Companies that the rolling stock can be used for a
common purpose. Thus haulage of empties is
avoided. Here, again, great saving may be effected.

Reduction in Rates

I will now ask you to consider the other side of the
ql}llcstion. So far I have dealt with what appear to be
the advantages to the Companieg; on the other hand,
there may be disadvantages. One very important
result certainly of amalgamation is that the Com-

anies may lose what is known as their short
Eistance rates, and also that a former through rate may
be reduced if the through route is treated as a con-
tinuous railway belonging to one Company.

Under Section 11 of the schedule to the standard
Rates and Charges Orders of 1891-2, each Company
may charge for conveyance over their own line for
three miles, four and a half miles or six miles,
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although the actual transit is in fact less than those
distances. The charge varies because it depends on
whether the Companies charge two terminals, one
terminal, or no terminals. Again, in calculating the
maximum conveyance rate a higher rate per mile is
authorised for the earlier part of the journey over the
railway of each Company, namely, for the first twenty
miles, and then in a decreasing ratio for the next
thirty and fifty miles, and distances in excess of those
figures. Accordingly, where the total transit ex-
tended before combination over the lines of two
or more Companies, the maximum through rate
would have been built up out of the several
rates chargeable by each Company, each rate being
calculated afresh according to the respective charging
powers of each Company. By that I do not mean to
say that in every case the through rate is necessarily
the sum total of the several local rates, but on theother
hand there is no doubt that the charging powers of the
Companies are important factors in making up the
through rate. The respective rates over each Com-
pany’s line would have been calculated as if each
applied to a new journey, and therefore there would
have been a higher rate per mile for the first part of the
transit over the line of each Company. It is clear
thatif the railways of the formerly separate Companies
be regarded as one continuous line, the rate will have
to be calculated as one rate, and therefore in many
‘cases short distances yill disappear, and it will also no
longer be possible to c{arge higher mileage rates for the
first part of the journey more than once, as there will
beonly one Company and one railway for rate purposes.

Some instructive illustrations were given by Mr.
Dent, the General Manager of the South Eastern and
Chatham Companies, before the recent Departmental
Committee in 1910 as to the effect of those tworailway
being regarded as one continuous railway for the pur-
pose of calculating rates. These are some of the
figures he gave. For instance, for the conveyance of
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bricks from Southborough, near Tunbridge Wells on
the South Eastern, to South Bromley on the Chatham,
the old maximum rate per ton would have been 3s. 1d.,
and it is now 2s., a considerable decrease. So, in the
same way, for the conveyance of flour from Dartford
on the South Eastern to Sittingbourne on the
Chatham the old tonnage rate would have been 6s. 7d.,
and the newrateis 4s. 6d. And then as an illustration
of that difficult subject to grasp—and, if I may say so,
still more difficult subject to explain—the loss of short
distance rates, he gives an illustration as regards the
conveyance of cement from Cuxton on the South
Eastern to New Brompton on the Chatham. On the
South Eastern the transit was over a distance of 2}
miles, and they were entitled to charge, before the
union, as for 4} miles, there being a terminal at the
point of departure ; on the Chatham side the distance
was 3} miles, and for that they were also entitled to
charge also as for 4} miles. The result of the union
has ieen that the charge is now made for the actual
distance traversed, namely, § miles plus terminals,
and that the maximum tonnage rate is only 3s. §d.in
place of a former actual rate of 4s.

If the Great Northern, Great Central, and Great
Eastern working union had gone through, it was calcu-
lated that the three Companies would have lost
£100,000 per annum as the result of every rate being
calculatecf as a single continuous rate. One gentleman
at the close of my last lecture put to me a question, as
to whether and how the method pf calculating rates is
affected by a pooling agreement or working alliance,
as you will remember I called it. The answer is that
there would be no change as regards the calculation of
these short distance rates if the Companies did not get
beyond a pooling agreement, because the Companies
do not lose thereby their separate individuality ; they
still remain separate Companies under separate control
and therefore their powers of charging are not in any
way affected,



64 COMBINATION AMONG

Strictly speaking, that would also be the case under
a working union under the general law, but both in the
case of the South Eastern and Chatham Companies in
1899, and also when the Great Northern, Great Central
and Great Eastern Bill came up in the Commons in
1909, the promoting Companies accepted clauses as a
result of negotiations with the Board of Trade—I am
not sure about the South Eastern case, but certainly in
the Great Central case—whereby they agreed that, if
the union was carried through, the several systems
should for the purposes of calculating rates be re-
garded as one continuous railway. Therefore the
effect would be that in many cases these short distances
rates would disappear ; and also that, for the purpose
of calculating rates throughout the entire distance, the
higher rates applicable to the first portions of the
transit could only be charged once instead of twice or
more, as would have been possible had the several
systems been regarded as separate railways.

In the case of a working agreement, Section 18 of
the Regulation of Railways Act, 1868, enacts that
where two railways are worked by one Company,
then, for the purposes of rates and charges, both lines
are to be considered as one.

In the case of amalgamation it follows that there is
a union of two Companies, and that, therefore, this
point as to the unification of charges must apply.

The Report of the Departmental Committee of 1911
on this point sums up their recommendation as follows

in Par. 188 (XVIII) :—

“The following conditions should be applicable
to Companies amalgamating or entering into work-
ing unions, leases, or working agreements : (a) The
Companies’ systems should be deemed to be the
railway of one Company ; () the maximum rates
chargeable should be reckoned continuously as if the
Companies were one Company.”
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So that the net result is that for all classes of combina-
tion, except a pooling agreement, which is perhaps the
most important at the present time, by the law as it
stands with regard to amalgamation and working
agreements, there will be only one continuous rate ;
and no doubt, looking to the past action of the Board of
Trade and the recommendation of this Committee, any
future proposals for carrying out a working union
would not be allowed to proceed unless the Act carry-
ing them.into effect contained some provision that the
two or more combining systems should be regarded as
one for the purpose of calculating rates. I ought also
to point out that rates may be reduced as a result of a
shorter route being made available and used by the
combining Companies.

Revision of Rates

A further result which may accrue to the combining
Companies is that it is possible that their schedule of
rates as a whole may be revised. This was recom-
mended as a condition of amalgamation so far back as
1846 by the Committee of that year, which sat to con-
sider Railway Amalgamations. This, I think, was
formerly a more important question than it is to-day.
The charging powers possessed by the Companies are
now largely standardised by the Rates and Charges
Orders icts of 1891 and 1892, which fixed them on
very much the same basis for all the Companies, and
therefore there is less variation be?ween the respective
rates of charge than existed before that date.

- Three suggestions have been made as regards this
matter. First, that where you have two varying
scales of rates, either in the case of one Company or
as between the combining Companies, the lowest scale
should be applied to the whole of the combined system.
Thus, where you have a Company, A, with a higher
rate authorised for certain classes of traffic than that
authorised for Company B, and the two Companies
r
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combine, the scale of Company B should prevail and
should take the place of Company A’s scale.

This was carried out to some extent in the South
Eastern and Chatham case, when the former exce
tionally high Continental fares were reduced to the
amount of the ordinary fares. There was also in the
same case an increase in the allowance of free luggage
for Continental passengers, which formerly had been
less than that allowed to passengers who were not
going out of the country. -

In 1863 there was an example of two varying
schedules of rates being placed on the same basis, plus a
modification, when the Great Western amalgamated
with the South Wales Railway Company. The South
Wales maximum rates were higher than those of the
Great Western and under the amalgamation Act these
were to be retained until 6 per cent. had been paid for
three consecutive years upon the ordinary stock of the
Great Western. The schedule was to be reduced only
when the earnings of the Company reached a sum
which Parliament thought sufficient to authorise a
reduction. I notice that this exemption is still
retained in the Great Western Charges Order of 1891,
where an increased rate for traffic in classes A and B
on the South Wales line is authorised until the 6 per
cent. is paid.

The Report of the Committee of 1911 contains a
recommendation in favour of this suggestion, that
where you have varying scales in force, the lowest
should be taken as tle standard scale for the combined
railway., They say in Par. 150 of their Report :—

“ When different scales of maximum charges
apply to the amalgamated lines it appears to us that
the practice of revising the maximum rates with a
view to applying a uniform scale of charges to the
whole amalgamated system is one which can con-
veniently and fairly be followed to the extent to
which we explain below.”
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Later on they say :—

“ It will usually not be unreasonable that if the
Companies possess different scales of maximum
charges the lowest scale applying to any of the
Companies should be made applicable to the com-
bined system.”

There is one instance of the converse of this proposal
where the lower of the scales of rates was increased to
the standard of the higher, namely, in the case of the
amalgamation of the Lancashire, Derbyshire, and
East Coast Company with the Great Central Company,
in 1906. The Derbyshire Company’s coal rates were
lower than those of the Great Central, and on amalga-
mation the Derbyshire maximum rates were put up to
the Great Central level. The actual result of that
union was, however, to reduce rates owing to the
saving of mileage thereby effected.

A second suggestion with regard to revising rates
is that the whole of the existing rates and charges
should be recast and put upon a new basis, as a con-
dition of combination being permitted. I have not
been able to find any example in practice. On this
the Report of 1911 says, Par. 152 :—

““ The second suggestion is that the whole sche-
dule of maximum rates which two Companies are
authorised to charge should be considered afresh on
amalgamation, and a reduced scale of maximum
charges should be prescribed far the amalgamated
Company. We cannot recommend this as a general
practice.”

So that I presume that, considering the weight which
is due to this Report, we shall not hear anything more
of that.

There is a third suggestion sometimes made with
regard to revision of rates upon combination, and that
is that the maximum rates authorised should be re-
duced to the lowest actual rates in fact being charged
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by the several Companies at the time of combination.
This, in fact, was done in 1900 in two Irish cases,
namely; on the amalgamation of the Waterford,
Limerick and Western, and the Waterford and Central
Ireland Companies, with the Great Southern and
Western Company. The two small Companies, the
Waterford and Limerick and the Central Ireland, were
in both cases taken over by the Great Southern and
Western, the largest Company, I think, in Ireland, and
in both these Acts there were sections providing that
the rates charged by the Great Southern and Western
Company in respect of traffic on railways previously
owned or worked by the Waterford and Limerick or b
the Central Ireland, as the case might be, should,
where higher, be reduced to the level of the rates for
the time being charged by the Great Southern Com-
pany. You note the words, “ for the time being
charged.”” Those are the actual rates, not the maxi-
mum rates authorised, but the rates in fact being
charged by the Company in respect of corresponding
traffic carried under similar circumstances on railways
already owned by the Great Southern and Western.
I believe that the Great Southern and Western, in
fact, agreed to this clause being inserted in the Acts
because the actual rates on their own line and on the
lines taken over were the same.

With regard to this suggestion that actual rates
should take the place of maximum rates as regards the
actual authorised rates—in other words that the actual
rates should beconft the maximum rates—the Com-
mittee of 1911 say, Par. 152 :—

“ It has been suggested that, in accordance with
a recommendation of a Select Committee on Rail-
ways and Canals Amalgamation of 1896, the
maximum charges after amalgamation should
not, as a rule, exceed the lowest actual charges
which have been previously made by the respective
Companies.”
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They then quote the Irish cases I have just given you
and add—

“In view, however, of the fact that the actual
charges which railway Companies make are not
usually calculated according to anydefinite scale, an
obligation of this kind would have no very precise
meaning, and we, therefore, do not recommend its
adoption.”

As to the Committee of 1846 I am not sure that their
recommendation went as far as this, but as the Com-
mittee of 1911 do not favour the proposal I need not
say anything more on this point.

Conditions as to revision of rates and other matters
would only apply when the Companies have to come to
Parliament for statutory sanction to their proposals.
That is to say, in the case of a pooling agreement or
working alliance, which, as I have explained, is valid
under the existing powers of the Companies—<certainly
as regards competitive traffic—and does not require
Parliamentary sanction, no pressure could be brought
to bear upon the Companies entering into the pooling
agreement, and their existing powers of charge would
remain unaltered. Butin every case where Companies
seek to combine by means of an amalgamation or
working union, or a working agreement, or a lease, all
of which require statutory sanction, then they are
placed in the position of having to make terms with
their adversaries, or of having to accept the conditions
put upon them by Parliament. The same principle is
applicable to the numerous other restrictive and pro-
tective clauses that are from time to time inserted in
Railway Bills, for protecting theinterestsof various Cor-
porations or persons who think themselves aggrieved.

The Committee of 1911 do not propose that any
change should be made so as to subject to revision the
rates of Companies entering into pooling agreements.
In Par. 155 of their Report they say :—

* Revision of maximum charges on the lines which
we have indicated can only be effected by provisions
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inserted by Parliament in Special Acts authorising
particular unions, and we do not recommend that
any machinery should be set up by which such
revision of maximum charges migzt be accom-
plished in the case of less intimate forms of combi-
nation not requiring Parliamentary sanction.’”

Area of Undue Preference Extended

The last way in which the combining Companies
may be affected is that their area of undue preference
may be enlarged. That is to say, that where prior to _
combination the public might have been obtaining
more favourable terms from one of the combining Com-
panies than from the other or others, yet so long as
each Company treated all the members of the public
on its own system fairly none of them would have been
open to any charge of undue preference. But as
soon as the several systems are combined the principle
of undue preference will apply to the whole of the
combined system, and the practice of the combined
Company must be assimilated with regard to its
treatment of all the traders and persons making use
of their line. This, however, will not aptfl{. to the
case of a pooling agreement where each of the allied
Companies retains its own individuality and manage-
ment.

Objections to Pooling Agreements.

It may be convenient here to consider for a moment
certain objections that have been made to pooling
agreements or working alliances as compared with
amalgamations. Certain leaders of the railway world
are of opinion that the advantages of amalgamation
are considerably greater than those obtained from

ooling agreements. There is one obvious difference
getween the two—whether or not it be an advantage
or a disadvantage I think is entirely a question of fact
in each case—and that is that in an amalgamation you
have unity of control and management, and that such
advantages and economies as may be effected thereby
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are not obtained in a pooling agreement. It is, how-
ever, 2 moot point as to how large the unit of railway
administration ought to be, and therefore whether it is
possible to unite more than a'certain size of railway
under one administration with advantageous results.

Itis further objected that pooling may sometimes be
what one railway manager has described as a “lop-
sided common purse.”” By that I think he means that
although you may share the receipts on the basis of
past receipts, it d}c'aes not follow that the expenditure
will remain the same. The new arrangement may
throw a greater burden of expenditure upon one
Company than was formerly the case ; it may get all
thelean, and its partners get more than their fair share
of the fat, with the result that although it is doing
more work and gaining larger receipts its share is still
no more than it was before the agreement. In most
pooling agreements I believe that there is a provision
whereby the Companies are entitled to deduct some-
thing like 20 per cent. before paying in their receipts
into the pool, the 20 per cent. representing something
rather less than the running expenses incurred in carry-
ing the traffic over their own lines ; so that one way of
getting over the objection as to the expenditure not
being fairly allocated would be to exactly proportion
the running expenses, and permit each Company to
deduct their exact running expenses before paying in
the balance of the pool.

There still remains the difficulty that the basis of
East receipts may not remain 3 lair one if one of the

ompanies is called upon to carry more traffic and so
earn an increased proportion of the total pooled
revenue. Speaking as’ a theorist on this point, it
seems to me that each agreement might contain a
provision to the effect that, if in the case of any one of
the Companies the position of such Company has been
fundamentally altered as the result of the agreement,
and if the combining Companies are unable to agree
upon a revisior}x of the terms of the agreement, then the
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matter should be referred to arbitration for revision.
It would seem that if that were fairly carried out this
grievance would not remain a substantial one. There
is, I think, a provision for arbitration in certain events
to be found 1n some of the pooling agreements of the
present day.

It is further objected, and this is a somewhat similar
objection, that as regards capital expenditure one
Company may be called upon to incur an undue pro-
portion of capital expenditure, and 8o bear an unfair
proportion of the cost of carrying out the pooling agree-
ment. There again it might be found that an arbi-
tration clause, somewhat 1n the terms which I have
already indicated, and such as in fact is contained in
some agreements, would meet the case. As regards
this point, the Report of the Committee in 1911 is as
follows. They say in Par. 61 :—

“ For example, the ordinary pooling agreement
which provides for the pooling of gross competitive
receipts, but leaves each Company to provide its
own capital and pay the expenses incurred on its
own line may sometimes make the Railway Com-
panies concerned less ready to provide facilities than
they would have been had they been amalgamated.
The essence of a pooling arrangement is that if one
of the Companies carries an increased bulk of
of traffic subject to the agreement it does notobtain
the whole of the increased receipts. The motive to
spend capital or ipcur expense in order to develop
pooled traffic is consequently lessened.”

Then they go on to consider that in somelittle detail,
and they say :—

“ A pooling agreement is therefore more likely to
affect the public adversely than an absolute
amalgamation.”

With regard to this expression of opinion it is not
I think, quite accurate to say that a pooling agree-
ment means the pooling of “ gross receipts,” as



RAILWAY COMPANIES 73

provision is often made for the deduction of a per-
centage approximately representing rather less than
the amount of running expenses. Again, it must be
remembered that a working alliance is a matter of
give-and-take, and that if spread over a reasonably
wide area will probably equate itself.

With regard to the objection that the inducement
to expend further capital is diminished one of the
advantages to the combining Companies is, as I have
already pointed out, that a full use can be made of
existing lines, that is of past capital expenditure, and
while this is found to be sufficient further expenditure
will no doubt be avoided.

Again, although one of the combining Companies
may be doing more work and so earning a greater
proportion of the total pooled revenue than it was
prior to the alliance, it does not follow that its sepa-
rate receipts would have increased had it remained
outside the agreement, and it may be that on balance
its financial position is improved as the result of the
alliance.

Staff

Finally, in considering the effect on the combining
Companies, I must consider the effect on the staff of
those Companies.

On behalf of the staff it has been contended that
combination causes dismissals, and has a detrimental
effect on the conditions of service. I have been at
some pains to find out examp]€s of any actual dis-
missals which have been due to combination, and have
found few, if any. There appears to have been a case
in Scotland at Grangemouth as the result of the
working agreement between the Caledonian and the
North British Companies whereby some forty-three
men were dismissed from the service of the North
British Company. But it has been stated by the
Companies that of these, thirty were taken on by the
Calegonian Railway, and of the remaining thirteen,
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six found work at Grangemouth Docks, and the others
appear to have been satisfactorily accounted for
except one unfortunate man who is described as
having been drowned.

There was some allegation before the recent
Committee that the men on the Rhondda and Swan-
sea Bay line (which you may remember I referred to
as being largely under the control of the Great
Western as a result of their exercising running
powers over the line) were to some extent thereby
affected, but the Great Western Company gave what
appears to have been a full explanation of that, and,
so far as I can make out, it does not come to much.

Therefore, the chief complaint appears to be that it
may affect the conditions of service; and that the
chance of promotion, especially in the upper grades,
may bediminished. The menreasonably pointout that
their work is special work, unfitting them as a whole
for other work, or even for other grades of railway
work. A man who started in the locomotive depart-
ment may find some difficulty in turning his hands
and thoughts to a different kind of work, or in
obtaining a different kind of work even if he is able
todoit.

The third point made on behalf of the staff is the
possible loss of their superannuation allowance, al-
though it appears in some cases that the men can
stay on in a Superannuation Fund,althoughthey have
left the service of the Company by which that fund
has been established.,

In the same way the clerks employed at the
Clearing House have been apprehensive that their
work might be decreased, and that, therefore, there
would be less need for their services if combination
between Railway Companies were developed to any
large extent.

Various suggestions have been made with the
object of protecting the staff. Idonotsay that these
are all the suggestions, but they appear to be some of
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the more important ones. One is that no member of
the uniformed staff should be dismissed if his dismissal
is due only to the combination between the Compan-
ies. In the same way, that no clerk should be dis-
missed for seven years after the combination without
compensation. It is also proposed by one represen-
tative of the staff that any radical change in a man’s
work should entitle him to retire if he wishes, and
that upon so retiring he should be entitled tocompen-
sation. Also, that if any member of the staff could
prove that he had suffered direct loss as the result of
the combination, he should be compensated ; also,
of course, that all pension rights should be safe-
guarded.

Now, one of the conditions in the Treaty between
the Board of Trade and the Great Northern, Great
Central and Great Eastern Companies in 1909,
applied to this question of the staff. One of the
agreed clauses was to the effect that, if during three
years after the passing of the Act authorising the
union between the Companies, any permanent servant
should be dismissed by reason of the passing of the
Act, he should be compensated, compensation to be
settled by arbitrationif necessary. No right to com-
sensation should be given to any servant who was

ismissed for misconduct, or whose services were
dispensed with for any other reason than that they
were not required by reason of the passing of the Act.
In the same year, when there were two amalgamation
Bills before Parliament, in which the Taff Vale Com-
pany was interested—one being the proposed amal-
gamation of the Taff Vale and Rhymney Companies,
and the other of the Taff Vale and Cardiff Companies—
the promoting Companies in both cases inserted a
clause in their Bills that no permanent servant should
be discharged as a result of those Acts being passed.
Neither in the case of the Great Northern, Great
Central and Great Eastern Bill, nor of these two
Welsh Bills, did the Bills in fact pass, and therefore
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these clauses can only be regarded as the pious inten-
tions of their promoters.

On behalf of the Railway Companies it has been
urged that in point of fact combination has not
affected the members of the staff, and in confirmation
of this the London and North Western and the Mid-
land Companies state that out of some 140,000 men
employed by them only 1,717 have been affected as
the result of their working alliance, and that not a
single man has in fact been dismissed, although in
some few cases the work may have been changed, and
the rate of wages slightly decreased.

So, in the same way, the South Eastern and Chat-
ham Companies state that as a result of their working
union, no.one has been dismissed, except a few clerks
in the Accountant’s Department who were pensioned;
and that in fact the combined Companies are now
employing some 2,000 more men than they were at
the time of the union. But it is admitted that there
have been some new branches of work undertaken by
them, so that might account for some of this in-
creased employment, but not for all. In the South
Eastern and Chatham case it is also stated that the
Chatham men, whose wages in some cases were not so
high as similar grades on the South Eastern, were put
upon the same level as their colleagues on the South
Eastern system. The same thing happened upon
the amalgamation of the Lancashire and Derby-
shire Company with the Great Central in 1906,
when the wages of ,the men employed by the
former Company were raised to the Great Central
standard.

Further, with regard to the alleged loss of employ-
ment, or possible loss of employment, as a result of
combination, it is pointed out that the annual wastage
in railway service in this country is something be-
tween § and 7 per cent., and therefore any slight
redundancy that might be caused by combination
would very soon right itself.
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The real objection of the Companies to the Board
of Trade clause to which I have referred in the Great
Northern, Great Central and Great Eastern case is
that it might impose upon them the task of having to
prove that every dismissal was not due to combina-
tion. They say that that would lead to a great deal of
difficulty and possibly ill-will, which they are anxious
to avoid. They also object that all attempts at im-

roved working and increased efficiency would be
interfered with, and that discipline might also be
affected. Again, those Companies who have entered,
or propose entering, into combinations which require
Parliamentary sanction, feel it a grievance that they
should have these restrictions placed upon them,
when in the case of Companies entering into a pooling
agreement or working alliance no such restrictions
have in fact, or will be, placed upon them, because
they are not under the necessity of coming to Parlia-
ment at all.

The Report of the Committee of 1911 goes into this
matter at great length. It is unnecessary for me to
read the whole of it to you. At the commencement
they state in Par. 159 :—

“ We have acted on the assumption that it
is an accepted principle that Parliament acknow-
ledges a special duty to regulate industries which
are directly created b{ its own Acts, and which
as a consequence may be modified by subsequent
Acts. This principle Parliament has never hesi-
tated to apply in practice to tailway servants, as
occasion has arisen.”

They then discuss at considerable length the various
arguments put forward on both sides, which I have
tried to summarise to you, and then they go on to
find as follows. Their more important findings
appear to be these :—

“ We find in regard to railway employees :—

(1) That the contention of the railway servants
as to the specialisation of their industry and the
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peculiar difficulty they find in changing their em-
ployment, has a substantial foundation as regards
many classesof railway servants. Men leaving one
railway can seldom rely upon obtaining employ-
ment upon another, except in the lower grades, as
the Companies usually have their own men waiting
promotion. The value of a railway servant often
consists largely in a special skill, which is of no
worth in other employment.”

(2z) That one of the main inducements to com-
pete for admission to the railway services is the
strong presumption of the permanence of employ-
ment during good behaviour.

(3) Thatamalgamation and working unions may
result in the displacement of labour, especially in
the higher grades. Even pooling arrangements
may operate in this direction.

(4) These amalgamations or more partial uni-
fications may block promotion, and some men ma
receive less pay than before. On the other hand,
other men are likely to receive increased pay, and
on amalgamation there is usually an upward
assimilation of wages.

(5) Dismissals might involve the loss of valu-
able pension rights.

(6) Amalgamations and such unifications as
we have been considering do not make many
dismissals necessary. The normal wastage of the
staff is sufficient as a rule to prevent the necessity
of dismissals in the rank and file.”

They then make the following recommendation :—

(i) “We are prepared to recommend that
conditions for the protection of the staff not less
stringent than those embodied in the clause which
it was agreed to insert in the Bill of the Great
Northern, Great Eastern, and Great Central Com-
panies of 19og should be imposed upon Railway

" Companies seeking powers from Parliament to

amalgamate or form working unions.”
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Therefore, in the case of amalgamation and working
unions they recommend the clause, which these three
railways accepted in their Bill of 1909, shall be
inserted in all future Bills. As regards other
agreements, meaning no doubt pooling agreements,
they say :—

(ii) ¢ Although we recognise the fact that other
and minor agreements between Railway Com-

anies may produce considerable displacements of

Elbour, we find these agreements are so varied in

character and extent that we have considered it

impossible to impose a similar statutory restriction

upon them.”
Therefore, as regards pooling agreements, they recom-
mend that there shall be no restriction as regards the
effect of any such agreement upon the staff. It
would thus appear that those entering into pooling
agreements may have a preference—whether undue
or not, I am unable to say—over those who have to
come to Parliament in order that their proposals be
carried into effect.

They then say :—

(iii) * We do not think itnecessary to recommend
that any statutory protection should be given
against alterations in the conditions of employ-
ment as a result of amalgamations which, although
not involving dimissal, may yet be in some respects
unfavourable. There would be a danger that any
such obligation might hampes the Companies in
introducing new methods of *‘working even where
the staff would on the whole benefit, and that it
would lead to disputes and friction without securing
any corresponding benefit.”

Finally they recommend :—

(iv) ““ As regards pension funds care should be
taken in Acts authorising working unions and
amalgamations, that the pension rights of the men
are preserved.”
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This concludes my third head—the effect of com-
bination on the Companies who are parties to such
combination.

IV—OQOurtsipe CompaNIES

I Now come to the fourth head of my subject, name-
ly, the effect of combination on outside Companies.

Diversion of Traffic

One of the most important effects may be the
diversion of traffic. Nl:) doubt diversion of traffic
may occur without combination between any Com-
panies. For obvious reasons all Companies try to
obtain as long a haul as possible, and there may be
other special reasons whereby one Company prefers
traffic to follow one route rather than another. But
if combination takes place some diversion will almost
inevitably occur, because the combining Companies
will then do their utmost to keep through tratfic on
their own rails.

Let us take the case of what were originally three
Companies : one, A, forming we will say end-on
junctions with two other Companies competing with
each other—B and C. Prior to combination, traffic
originating on system A for places served by both B
and C Companies has been divided among those two
Companies, part going by B’s route and part by C’s
route, the rates being the same, and the facilities bein
approximately the same. But combine A and B an
you then have a through route in the hands of one
Company, and poor C will be left in the cold
altogether.

" Take what I may call an impossible example. That
is why I take it to explain my meaning. Take a
Company south of the Thames, the Midland, and we
will say the Great Northern. The present traffic
from the South of England to Sheffield or Leeds—
Leeds is better, as it is directly served both by the
Great Northern and the Midland—will proceed over
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the Southern line in any case, and then either by the
Great Northern or the Midland. Assume just for the
sake of this argument that the Southern Company
were to combine with the Midland. In that case you
would have a through route (including the exercise of
certain running powers in London) from the south to
Leeds in the hands of one Company, or of two allied
Companies, and it is therefore perfectly plain that it
would be to the interest of that Company or of those
Companies to send all the traffic by their own route,
and thatthe Great Northern would getlittle ornothing
unless it was traffic specially consigned by their route.

“Local Traffic> Rule

This is more especially the case because ‘we now
come to an important rule of what I may call railway
etiquette or practice, known as the Local Traffic Rule.
As I understand it, it is this: Where as between
common points of origin and of destination there is
one route wholly in the hands of one Company, and
there is also an alternativeroute in the hands partly of
another Company which is at the point of origin, and
partly in the hands of the first Company, which is at
the destination, the Company owning the first
route are under no obligation to receive traffic be-
tween the two points offered to it at the point of
junction between the line of the second Company and
theirown line on the alternativeroute. Ido not know if
that is clear to you. As between points X and Y
there are two distinct competitive routes. Route
No. 1is owned throughout by Company A ; route No.
2 is owned at the point of starting, the point of origin,
by Company B; and then later on, its line joins
a line leading to Y, owned by Company A. The
rule of railway practice is that at this point of
junction Company A is under no obligation to
receive traffic for Y offered to it by Company B if
that traffic comes from X, which is served by

L]
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Comia'ny A’s own route, that is by route No. 1,
which is wholly in Company A’s hands.

This is probably the most important way in which
combination affects other Companies. As a result
of combination you have an extension of this Local
Traffic Rule, and in many cases what had previously
been a free route for an outside Company is now closed
to it, because by means of combination there is a
through route open and available wholly in the hands
of the combined Company, and as a result the com-
bined Company will no longer accept competitive
traffic offered to it by the third, that is the outside
Company. This is often the effect of combination in
practice, and so you will find sections inserted in
Amalgamation Acts providing that, notwithstanding
combination, the outside Companies shall still have
the same rights of having their local traffic transferred
to and conveyed on the system of the combined
Company, notwithstanding the existence of this
Local Traffic rule.

For instance, in the Great Central and Lancashire
and Derbyshire Amalgamation Act of 1906, the
Midland—which was hit in this way, opposed the
Bill on that ground, and they got asection put in for
their protection. The section confirms a scheduled
agreement between the Great Central, and the Mid-
land, and when you turn to the agreement you find
one of its provisions is that the Midland Comiznﬂ
may at all times canvass for and obtain traffic, bot
in goods and minerals, which in consequence of the
intended amalgamation of the undertakings of the
Great Central and the Derbyshire Companies, would
become local traffic of the Great Central Company ;
therefore, the Midland are still entitled to have their
traffic taken over and received by the Great Central,
notwithstanding that as a result of the amalgamation
certain traffic, which had formerly started on the
Lancashire and Derbyshire, and had then been trans-
ferred to the Great Central, became local traffic of
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the Great Central—that is to say, traffic starting and
terminating on their own system. But for this pro-
tection the Great Central would have been entitled
to turn round to the Midland and say, “ No; now
we have a through route between these places by
means of our own line, and we shall no longer accept
your traffic between these same points.”

You will find that one of the most common causes
of opposition by other Companies in all these amal-
gamation proposals is that they will be affected by
the extension of this Local Traffic Rule, in the
manner which I have tried to describe.

This rule does not arise in connection with pooling
agreements, because there the two or more combining
Companies retain their identity, and therefore there
can ge no union of routes in one hand so as to create
‘“ local traffic.” But although thisis a rule of railway
practice, it is a rule that the Courts of Law refuse to
recognise. The point arose some three years ago in a
case before the %ailway Commissioners brought by
the Great Central Company against the Lancashire
and Yorkshire Company'—I need not go into the
details, but it involved this question as to the validity
of the local traffic rule. The able judge at present
presiding over the Railway Commission, Mr. ﬁusticc
A.T. Lawrence, then said that this practice, however
convenient it may be, has no validity in law, and that
it was no defence whatever to the demand by the
Great Central Company that their traffic should be
accepted. I ought to add, so that you may not be
under any misconception in the matter, that this
part of the application of the Great Central was
refused on other grounds, so that in the result they
lost this part of their case, but so far as this point of
local traffic was concerned, the defence put forward
by the Lancashire and Yorkshire was not approved
or supported by the Court. The Report of the Com-
mittee of 1911 on this question, in paragraph ¢8, is to

1 xiii. Ry. and Ca. Tr. Ca. 266,
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the effect that inasmuch as Railway Companies have
the remedy in their own hands, by going to the Court,
they did not propose to make any recommendation
that the existing law should be strengthened.

Exchange Junctions Altered

The next point in which outside Companies may
be affected 1s that the points of exchange, where
traffic coming from one Company to another is
exchanged, may be altered ; the outside Companies
may be required to hand over traffic to the combined
Company at a different point in the through journey,
with the result that the outside Company m'h obtain
a shorter haul. An example of this will show what
I mean. In the South Eastern and Chatham union
the Great Western obtained special protection that
the points of exchange should not be altered, the
reason being that prior to the union they had
exchanged the Sou& Eastern traffic at Reading,
where, as you know, the Great Western joins the
South Eastern; but as regards the Chatham line
they had brought it all the way up to London and
then, by the little West London line, round to
the old goods depot of the Chatham at Stewart’s
Lane, Battersea, where they handed it over to the
Chatham and received traffic coming in the opposite
direction. The natural result of the union woufmve
been that all the traffic of the South Easternand Chat-
ham would have been exchanged at Reading; in order
to protect themselves, and to retain the long haul
so far as the Chatham traffic was concerned, the
Great Western got a special section put into the Act
authorising the union whereby they retained the
right to hand over and receive traffic at Stewart’s
Lane as before. A similar clause was also inserted
for the benefit of the Brighton, whose previous [g(),ints
of exchange had been at Redhill, so far as the South
Eastern were concerned, and Norwood Junction for

the Chatham ; there again the Brighton Company
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retained their rights, although without them they
would have had to hand over and receive the whole
of the traffic at Redhill.

Effect on Rates

Another effect on outside Companies is that where
rates are reduced as a result of combination between
Companies owing to the several railways being treated
as one—a subject which you will remember that I
dealt with in the last lecture—competing rates on
other Companies’ systems will also have to be reduced
to the same point as the new rates on the combined
system. This, I believe, works out in a far larger
number of cases than might be supposed. When the
Great Northern, Great Central, and Great Eastern
union was proposed, other Companies went into the
matter and found that, in many cases, owing to the’
decrease of the rates that would have resulted from
those three systems being thrown into one, their own
competing rates would have been also seriously
reduced. For example, the rates from places served
by the North Western or Midland, to places in the
Eastern counties such as Cambridge or Norwich,
would have been affected.

So also, in the same way, if rates are revised as a
result or a condition of combination, any reduction
that might be brought about in that way will in the
same way affect the rates of competing outside Com-
panies.

Effect on Agresments

The last effect on outside Companies is with res-
pect to existing agreements. There was an example
of this in the amalgamation of the Great Central and
Lancashire and Derbyshire and East Coast Com-
paniesin 19o6. There the Lancashire and Derbyshire
which was a small line with a small passenger traffic,
had, under an agreement, the right to use the Midland
station at Sheffield. So long as that was confined to
the little Lancashire and Derbyshire the Midland had
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no objection, but as soon as the Lancashire and
Derbyshire was merged into the Great Central it
became a different question altogether, and the
Midland had considerable objection to their passenger
station being used by the Great Central. Therefore,
in the amalgamation, the Midland got a- provision
inserted in the Amalgamation Act to the effect that
the previous rights of the Lancashire and Derbyshire,
so far as regards the use of this Midland station at
Sheffield, should, subject to certain conditions, cease.
No doubt there are other instances in which the
result of amalgamation, or some other form of com-
bination, would affect existing agreements so as to
render them objectionable to an outside Company,
which was a party to such agreements.

V—Tue Pusric

Tue last head which I have to discuss is that of
combination from the public point of view.

Competition

Combination means a diminution in competition.
We are thus at once faced with the much debated
problem of competition, and the advantages thereby
obtained, and the evils produced by its absence. I
cannot now do more than glance at this involved
subject.

Prima facie it would appear that the public stand
to gain by competitidn between Railway Companies,
or, indeed, between any kind of traders; it is un-
necessary to labour this.

A well-known railway manager has said : * Every
railway man knows that most of the good in our
railway system is due to the spirit of emulation and
competition. Take away that spur and British rail-
ways would soon cease to be, what, with all their
faults, we have reason to boast they are, the best in
the world.”
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The construction of a new railway in particular
may cause a reduction in rates such as followed the
opening of the Barry Railway in 1889, and will cer-
tainly do so should it afford a shorter route. The
opening of an effective new competitive route, it is
fairly safe to predict, will result in an improved
service and increased facilities on the older line or
lines,

Granted, then, that there is a prima facie presump-
tion in favour of unrestricted competition, it appears
to me that there are certain considerations especially
applicable to the railway industry which modify,
and to some extent rebut, this presumption. And
here let me again remind you of the finding of the
Committee of 1911, “ that the effects of the limited
degree of competition still existing between Rail-
way Companies, are not necessarily to the public
advantage.”

The first of these considerations is that a railway
must be of sufficiently large size to afford the best
service to the public. This was recognised so long
ago as 1846, wﬁen the Commons Committee, which
sat in that year, pointed out that small Companies
were not able to give the greatest benefit to the public.
In a previous lecture I referred to the railways of
Ireland, and showed how their amalgamation has
been repeatedly recommended by various Commis-
sions and Committees of inquiry. Therefore, I think
it may be fairly said that the combination of small
Companies is in the public interast. An unduly small
Company makes neither for efficiency or economy.

Another consideration is that all combinations are
not necessarily between competing lines. This is
sometimes overlooked ; but if you examine the cases
of combination in this country you will find that
many have been between continuous lines and not
between competing lines at all. For instance, the
Great Western main line to Cornwall is the result of
the union of several lines—the original Great Western
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to Bristol, the Bristol and Exeter, the South Devon
through Devonshire on to Plymouth, and so on.
The same thing is true with regard to their line to
Birmingham and Birkenhead. The North Eastern
main line was formed by the amalgamation of con-
tinuous lines from Leeds and York to Berwick.
Therefore it does not follow that because you have
combination competition is thereby abolished, for
the gogd reason that in many cases competition never
existed.

Compcetition most Valuable before Railway System '
fully developed

There is a third point to which I am inclined to
attach some importance. This is that the value of
competition is considerably greater in the earlier
stages of railway development than in the later.
When you reach the point of high efficiency com-
bined with small profits, competition becomes less
valuable and will also become less active. The
standard of public requirements is constantly being
raised, and the Companies, by competition no doubt,
do their utmost up to a point to secure the favour of
the public by continually raising the standard of
accommodation and of the facilities which they offer,
But there comes a point when it is impossible to offer
a higher standard to the public and at the same time
work the undertaking at anything like a reasonable
profit; once you geach that point it becomes a
question as to how far competition is of value. I
grant that it is open to question, and it is difficult to
say when that point of the reasonable satisfaction of
the public requirements is reached. Comparing the
present day facilities afforded for all classes of traffic,
not only with those given in the early history of Rail-
way Companies, but even with those of thirty years
ago, it must be admitted that the standard has risen
enormously, and I think that it is fairly open to
argument whether it is possible to give a much
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greater service and further facilities than those now
given if a reasonable financial return is to be
obtained.

Self-interest of Companies

Another point to be remembered is this: A Rail-
way Company will develop traffic in its own interest ;
whether competition exists or not, a Railway Com-
Eany exists for the purpose of conducting as much

usiness and of carrying as much traffic as possible.
It therefore follows that it will not stand still for the
sole reason that there is no active competitor to urge
it on to further efforts. A notable instance of this is
the North Eastern Company, and there is an oft-
quoted passage in the Report of the Joint Committee
of 1872—well known to railway men—where that
Committee says: “ The case of the North Eastern
is a striking illustration. That railway, or system of
railways, is composed of thirty-seven lines, several
of which formerly competed with each other. Before
their amalgamation tﬁcy generally had high rates
and fares, and low dividends. The system is now the
most complete monopoly in the United Kingdom ;
from the Tyne to the Humber, with one local excep-
tion, it has the country to itself, and it has the lowest
fares and highest dividends of any large English
Company.” I do not know that that description
about the highest dividend quite holds true now ; but
the North Eastern, taken as awhole, has done nothing
to derogate from that favourable description of forty
years ago. I do not appear as an advertising agent
for the North Eastern, Eut I think it is admitted that
it is a most progressive Company, and that it does its
utmost to develop traffic by affording facilities not
always found in other places where &c benefits of
competition exist. It has a sliding scale for iron ore,
which does not exist elsewhere, the scale varying
with the price of pig-iron; if pig-iron goes up, the
scale goes up, and it descends proportionately when



90 COMBINATION AMONG

the price of pig-iron falls. I believe that it gives ex-
ceptionally low grain rates; it has the well-known
thousand miles first-class ticket ; and its third class
return fares are less than those of other Companies.
So that on this system, at any rate, the absence of
competition has not deprived the public of these
facilities.

Notwithstanding the recent increase in combina-
tion, railway competition is not dead. There is still
keen competition for the North to London traffic
between the North Western and Midland on the one
hand and the Great Northern and Great Central on
the other. The opening of the new Great Western
route to Birmingham has increased the competition
as regards the traffic between London and the West
Midlands, and the opening of the Fishguard and
Rosslare route has had the same result as regards the
England to Ireland traffic.

Competition in Rates

For many years, as you know, competition in rates
and fares as between existing Companies has been
dead. The reports of the 1872 Committee, and of the
earlier committees which I have mentioned in the
course of these lectures, constantly refer to the
absence of competition of this kind. The fact that
the rate conferences to which I have previously re-
ferred, first appeared in the sixties, shows that for
the last fifty years at least the idea of combination in
fixing rates has been‘ip existence. It may be that,
in some cases, competition introduced by a new
Company, would have a beneficial effect from a public
point of view in reducing rates; but it is almost
certain that some arrangement will be come to in
such a case, resulting possibly in permanently lower
charges.

Competition in Facilities

Where competition has existed, and does exist, is

in facilities. Itis objected that the present tendency
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to combination among Railway Companies will be to
restrict and to stereotype the facilities now enjoyed
by the public. I do not know that any very striking
example of this was brought to the attention of the
recent Committee. Some instances were quoted in
which free cartage had been withdrawn—namely,
where a trader’s premises were served by two com-
bining Companies one of which had a private
siding connection, thereby inducing the other Com-
Eany to give free cartage prior to the combination

cing effected. Incidentally, I do not know whether
and how far free cartage might not amount to an
undue preference; but, assuming it was not, the
trader suffered to the extent of losing his free cartage.
On the other hand he could despatch and receive all
his traffic at his siding, so that in the result his
position would be much the same. You will see in
a moment how the Committee of 1911 propose to
meet a question of this kind. In the same way
certain indulgences previously afforded by some
Companies—by indulgencies, I mean facilities which
they were not required by law to give—have been
brought to an end as a result of combination. The
most noticeable example of this is the Scottish wagon
cases to which I have already referred, where the free
use of wagons for storage purposes was abolished as
a result of an agreement between the Scottish Com-
panies.

Other Forms of Cor:zpetition

It must be remembered that &lthough competition
among Railway Companies may be restricted, you
cannot do away with other forms of competition. In
a country like this there is always a most potent
competitorin thesea. Carriage by seais cheaper than
carriage by rail, and this has always influenced rail-
way rates. You will constantly find a low rate which
is objected to as amounting to an undue preference,
gefended and justified on the ground of competition

y sea.
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Another growing form of competition is that
afforded by motor vehicles on the road, which I
understand is being felt in several districts, and will
probably increase. As regards passenger traffic
you have the growing competition of the electric
tram and motor omnibus.

Competition between Districts

There is also another important factor in consider-
ing this question, and that is competition between
districts. Although one particular town may be
served by one Railway Company only, or by two or
more Companies who have entered into a form of
combination, yet that town will be in competition as
regards its staple trades and industries with other
districts all over the country; unless it reccives
Fropcr railway facilities for its traffic its trade will
anguish and decay, and the Railway Company will
lose its traffic and suffer according. Therefore, in
order to retain its traffic from that particular district,
the Company must give a rcasonabfy efficient service
whether competition exists or not. This is especially
seen in the case of sea ports. Grimsby, which is
served by the Great Central so far as the access from
manufacturing districts is concerned, is in competi-
tion with Hull, which is mainly served by the North
Eastern, a competition that will be increased by the
opening of the new dock at Immingham, near
Grimsby. Although §ou cannot say that competition
between Railway Companies exists to any great
extent, either at Grimsby or Hull, yet the com-

etition between the two towns exists, and therefore
Eoth the Great Central and the North Eastern find it
necessary to give a good service to the towns res-
pectively served by them in order to attract traffic
to and to retain traffic on theirown systems. There wag
another example in the recent case brought by the
Port of London Authority against the Midland and
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other Railway Companies. There the Railway Com-
panies are giving exceptionally low export rates from
the manufacturing districts in the North to London
in order to attract traffic to London and so get it on
their lines running to London from the North. The
Port of London, of course, is in competition with
various ports in the North—Liverpool, Hull, New-
castle and others nearer to the manufacturing centres
—and the Railway Companies would lose this
London export traftic if they did nat give these low
rates.

In the same way there is competition in the
production of certain goods. Two places will com-
pete with each other in the production of the same
class of goods, or in a certain trade. Take, for
instance, the fish trade at Grimsby, Fleetwood, and
Milford Haven. The Great Northern and Great
Central at the first, the North Western and Lan-
cashire and Yorkshire at the second, and the
Great Western at the third, are all giving fast
services to London and other great cities in
order to develop the trade of these places and
in order to obtain traffic for themselves. Another
example of this competition between places is that
between Bournemouth, Brighton, Torquay, and other
watering places which depend very largely on the
iasscnger service afforded to them. It is common

nowledge that the passenger service given by the
South Western to Bournemouth is extremely good,
although there is no competitipn there, the reason
being that if the South Western did not give a good
service there would be less inducement for people to
live at and visit Bournemouth, and many would go to
Torquay or other places where a better service was
afforded, with a consequent loss to the Railway Com-
pany. The same thing applies to residential districts
near London and Gther towns which greatly depend
on their railway service,
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Advantages to Public

I will now point out some ways in which benefits
are obtained by the public as a result of combina-
tion. As regards passenger traffic, tickets (including
season and traders’ tickets) are available by any
route, so that people going from London to Man-
chester, we will say, by the North Western, have the
option, if they wish, of coming back by the Midland
route ; thus a double service of trains is put at their
disposal, so that if they happen to miss one they will
not have to wait long for another on the other line.

In many cases through trains are run by a shorter
route, since there is no inducement for one Company
to secure the longest possible haul on its own system
if a shorter route is available over an ally’s railway.
Thus passengers from Liverpool to Scotland, travel-
ling via the West Coast route, are now carried without
any change by the shorter Lancashire and Yorkshire
line from Liverpool to Preston instead of the longer
North Western route. The alliance between these
two Companies and the Midland has led to a number
of new through routes being opened, thus saving time
and the necessity for changing carriages. The through
services between Nottingham and Leamington, or
from the Lancashire and Yorkshire stations to
London are examples. In the same way many more
through bookings are available.

With respect to goods traffic many of the advan-
tages which I mentioned as accruing to the Com-
panies themselves, wl also be shared by the public.
Thus the use of the shortest route means quicker
delivery. Full wagon loads can now be obtained in
many more cases, with the result that a wagon can
travel direct between the points of departure and
destination instead of the goods being transhipped at
one or more points en route from one wagon to
another ; time and labour are thus saved. This is
more important than might be supposed, because it
appears that the average consignment of goods is a
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small one, being not more than 2} cwt. As regards
traffic between comparatively small places tranship-
ment was previously, in many cases, necessary, but
by concentrating all the traffic on one route full wagon
loads can be obtained.

Another result is that all stations, goods yards, and
receiving offices of the combining Companies are avail-
able for the public ; the trader can therefore make use
of the nearest station or yard, no matter which railway
is to be used. For instance, in Liverpool, where it is
the custom for traders to do their own carting, the
trader wishing to despatch his goods by the North
Western can cart to the nearest yard, whether it
belongs to the Midland or the Lancashire and York-
shire, or the North Western, as the case may be,
instead of as before, possibly having to traverse a long
distance before he got to the nearest North Western
yard. Inthesame way goods can be delivered without
extra charge at the station or yard most convenient
to the trader, there again saving him trouble and ex-

ense in taking delivery. At Buxton the North
€Vestern goods station is at a more convenient part of
the town for business purposes than the Midland
station ; now, all traders sending goods to Buxton,
whether by Midland or North Western, can have them
delivered at the North Western station, thereby saving
expense and inconvenience.

%he public further get the benefit of the reduction
in rates in the case of an amalgamation, or (when made
applicable) of a working union, which results from the
combining railways being treated as one for the
calculation of rates. I have already dealt with this
point.

There is another benefit appreciated by the public,
and that is that it is possible to quote a new rate more
quickly, since it will not be necessary to consult a
previously competing Company if the rate only applies
to the combined system. There is sometimes a com-
plaint that when a trader asks what a rate will be for a
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certain consignment he cannot get a speedy reply,
owing to the necessity of consulting other Companies.

Disadvantages from Traders’ Standpoint

On the other hand, a trader cannot play off one
Company against another ; this seems to be a grievance
felt in some quarters. It may be that in the past rival
Companies granted indulgencies and refrained from
enforcing their rights in order to obtain and retain
business. Combination has greatly diminished this,
if it has not destroyed it. The formation of the Joint
Claims Committee, to which you will remember I
referred on a former occasion, now deals with all claims
under owners’ risk notes on their merits, and the
temptation to act with undue leniency in order to
secure the continuance of a trader’s custom is removed.

It has been objected that, in some cases, rates have
been raised directly or indirectly as a result of com-
bination. As to this you must remember that under
the Traffic Act, 1894, any increase in rates may be
brought before the Railway Commissioners, and it will
then become necessary to justify the same. Theaction
of the coal-carrying Companies in abolishing the free
allowance of § cwt. per ton in 1go7 was, in some
quarters, quoted as an instance of the evils resulting
from combination ; but whatever may have been the
cause for this step, it has since been upheld by the
Commissioners.? It must also be remembered that
this step was taken not only by allied Companies but
by competitive Companies, such as the Midland and
Great Northern.

The main objections on the part of the traders are,
I think, rather tothe Joint Claims Committee, tosome of
the conditions of the owners’ risk note and to the Rates
Conferences. You will also find that traders often
object to the throughland and searates, where the Rail-
way Companies also own steamships and quote a
through rate, which represents what is said to be a very

§ xiv. Ry. & Ca. Tr. Ca. 100,
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low rate or freight on their steamers in order to secure
traffic for their railway. But as regards amalgama-
tions and other forms of co-operation there is a curious
lack of solid complaint.

Protection for Public

One trader has said that with proper precautions
protecting traders against oppressive or despotic treat-
ment they would be in favour of amalgamation. This
brings me to my next point—that is, what ought that
protection to be ?

First, what is the existing protection ? So far as
regards amalgamations, working unions, leases, and,
in some cases, working agreements, these must be ap-
proved by Parliament before they can be carried into
effect. Here all parties who can show a reasonable
cause why they siould be heard have full power of
appearing and presenting their objections. Experience
s}lx)ows that the combining companies will do their
utmost to come to terms with opponents, and a Parlia-
mentary Committee can be trusted to see that justice
is done in a case where no settlement is made. In
addition, the Board of Trade will play the part of a
watch-dog in the public interest. As regards pooling
agreements, certainly as regards competitive traffic,
Parliamentary sanction is unnecessary.

Secondly, as regards any increase of rates, under
the law as it stands, the increase must be justified
by the Railway Company. This is the result of the
Railway Traffic Act, 1894, which provides that in any
case of increase of rates an)} trader affected can
bring the increase before the Railway Commissioners,
whereupon the Railway Company is required to
explain and justify that increase, the onus of proof
being on the Company. In the South Eastern and
Chatham Act of 1899 this was even carried a stage
further, for it was there provided that neither goods
rates nor passenger fares should in fact be raised
without the previous sanction of the Commissioners.
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Thus these combined Companies cannot even raise
their rates without getting a previous sanction.

Thirdly, as regards facilities, a Railway Company
is under the Traffic Act, 1854, bound to give reasonable
facilities. Reasonable is, of course, a question of fact
in every case, but as I have sai e standard of
public requirement is constantly rising, and what was
reasonable yesterday will probably not be sufficient
for to-morrow. Any interested person can bring a
Railway Company before the Royal Commissioners
and ask that reasonable facilities may be ordered as
regards any garticular point. There is a special provi-
sion in the South-Eastern—Chatham Union Act en-
abling any local authority in the district served by
those Companies to complain to the Board of Trade
with regard to the passenger trainservice,and the Board
of Trade can make such order as they think fit.

As a last resource, Parliament itself can step in and
pass legislation requiring the Companies to give further
facilities or further accommodation in any respect in
which the existinglaw may havebeen found to beinade-
quate. This is no empty remedy. The very Act 1
spoke of, the Traffic Act of 1894, was passed as a result
of rates throughout the country being raised by the
Companies upon the revised Rates and Charges Orders
of 1891-2 coming into operation. In consequence of
the public outcry Parliamentintervened, and now such
increases of rates must be justified. Anotherexample
was in 1904, when the Courts having held that a Rail-
way Company was cﬁ;xder no obligation to deliver
traffic at a private sidlng, Parliament again passed an
Act known as the Private Siding Act requiring all
Railway Companies to afford reasonable facilities for
connecting private sidings with their railways and for
receiving and delivering traffic at such sidings.

Many other remedies are open to the dissatisfied
members of the public. A not uncommon one of
recent years has been what is called blocking Railway
Companies’ Bills in Parliament. All sorts of grievances
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serious and otherwise, are then dealt with when the
Bill comes up for second reading. The ordinary
practice was for a private Bill of this kind to go through
second reading unopposed, but it is becoming more and
more a custom for Members who wish to give utterance
to an alleged grievance against the Company to block,
1.¢., to put down a motion of opposition to the second
reading, in which case it becomes a matter certainly of
delay, and in some cases of difficulty for the Bill to

roceed. As a classical example of what can be done
in this way, a few years ago, when a Bill of one of the
great Companies was blocked in this way, the Com-
ﬁany’a solicitor in vain tried to find out why this

locking motion had been put down. At last he got
hold of the Member who had done it and asked him
what the objection was, as the Company had always
tried to meet the public requirements. It was only an
ordinary Bill and did not propose anything startling.
The Member replied, “ The fact is, when I was in one
of your refreshment rooms you charged me 3d. for a
cup of tea, and I think it ought only to have been 2d.”
So that gives you some idea of how far this power of
blocking can be carried.

Another remedy is that under Section 31 of the Traffic
Act, 1888, any person can complain to the Board of
Trade. The Board of Trade then have power to call
upon the Company for an explanation in a proper case,
and the Board will try and settle the dispute. In this
way, I believe, for the twenty years from 1888 to 1907
some 1,577 complaints were dealpwith, in §23 of which
the complainant stated that he was satisfied with the
explanation given.

Again, a rather obsolete method is open. The old
Regulation of Railways Act, 1844, provides that the
Attorney General may, on certificate of the Board of
Trade that a Railway Company is exceeding its powers
or is failing to comply with the provisions of any gene-
ral or special Act, take action against the Company.

Then there is always the remedy of promoting a new
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line to compete with existing lines, which is perhaps
not so often done now, as the country is pretty well
supplied with railways, and perhaps the financial
Erospects are not 8o alluring as they were supposed to
e. But still, given a reasonable chance, you will still
find plenty of railway enterprise. For instance, in the
South Yorkshire coalfields, near Doncaster, there has
been a considerable amount of railway promotion, and
you also see it in active operation around London,
where new electric schemes have been and are being
promoted in the present session of Parliament.

Proposed Remedies

So much for existing remedies. I will consider for a
moment some of the proposed remedies. First, it is
suggested that Parliamentary sanction should be
required for pooling agreements as well as for those
other forms of combination which I mentioned just
now. TheCommittee of 1911 did not favour this. In
fact, they recommend that Companies should have
more extended powers of entering into combinations
than they have at present, and so far as regards pooling
agreements, they do not favor the suggestion that
Parliamentary sanction should be required. They say
in Par. 127 of their Report, “ With regard to the
approval of agreements between Companies, careful
consideration has led us to the conclusion that the
time has come when it should be definitely recognised
that the Railway system of the country is necessarily
to so considerable amextent a single entity that the
bona fide transference of power between individual
Companies should not be a matter requiring the con-
sent of Parliament. . . Companies should be allowed
to delegate such powers as they think proper . . .
subject only to such conditions as we suggest below.”
They then, in Par. 129, recommend that the Railway
Clauses of 1845 should be extended so as to give Com-
panies full powerstoenterintoworkingagreementswith-
out going to Parliamentor the Railway Commissioners,
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justin the same way as they can make agreements with
regard to running powerst. So that you see that this
articular suggestion has become rather a boomerang,
or, instead of recommending-that pooling agreements
and alliances ought to be approved by Parliament, the
Committeego theother way andsay that the Companies
oughttobefree to enter into full working agreements.

Another suggestion is that all agreements should be
published. Under a private Act of 1859 copies of all
agreements, pooling and otherwise, which the Lan-
cashire and Yorkshire Company may enter into have
to be sent to the Board of Trade. Of course, when an
agreement has to be approved by Parliament or some
other body its terms become public property. The
1911 Committee are in favour of this. They say in
Par. 134, “ We think that all agreements which enable
a Railway Company to exercise powers which it could
not otherwise exercise, or whici oblige it to abstain
from exercising powers which it would otherwise be
entitled to exercise, or which provide for the pooling
of traffic, ought to be made public.”* They also ex-
press the hope that full information as to rates, con-
ferences, and similar bodies will be published.

The revision of rates and charges I have already
dealt with.

Another suggestion is that the Railway Commis-
sioners should be empowered to revise rates which have
been fixed as the result of agreement between different
Companies. The suggestion that an outside tribunal
should settle rates has been mgde on many occasions.
The example of the United States is quoted, and it is
argued that the Railway Commissioners can under
certain circumstances fix a through rate. The Com-
mittee of 1911 in their Report, Par. 76, say that they
‘ cannot see that to give such a power to any tribunal
would afford the public any real protection.”

3 The Railway Bill of the present session contains a clause authorising

Railway Companies to enter into working agreements. .
3 The Railway Bill of the present session contains in part a clause which
gives effect to this recommendation.
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Another Xroposal is that any increase of passenger
fares should be placed on the same footing as an in-
crease in goods rates, so that where passenger fares are
increased they should require to be justified before
the Commissioners in the same way as increases
in goods rates now have to be umz:t the Traffic
Act, 18 As I told you in the case of the
South Eastern and Chatham Companies, the fares
cannot even be raised without the previous sanc-
tion of the Commissioners. The present suggestion
is that Companies should be free to increase
passenger fares, but if brought before the Commis-
sioners they should be required to justify them and to
show that the increases are reasonable. On this the
Committee of 1911 say, in Par. 188 (IIl.) of their
Report: “ It should be declared that the law with
regard to increased charges applies to passenger fares
and other charges made for tﬁe conveyance of traffic
by passengertrain.” Withregard to thesesuggestions,
which have been supported by this Committee, I have
to remind you that the President of the Board of Trade,
Mr. Buxton, has pretty plainly hinted that if time
permits, the Government will introduce a Bill to carry
into effect these recommendations. Therefore, it may
be that within a short time this particular suggestion
as regards increase of passenger fares will be duly
carried into law.*

It has also been suggested that the Board of Trade
should have power to report on all Bills authorising
combination if any alsgration in the maximum powers
of charge appears to the Board to be desirable. I
suppose that this may be taken to be that any proposed
alteration would be on the down grade and not on the
up grade. The 1911 Committee on this point say in
Par. 188 (XVIL.) : * The Standing Order of the House
of Commons should be extended so as to require a
report on Bills authorising railway combinations if any

1The Railway Bill of the present session gives effect to this recom-
mendation,
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alteration in the maximum powers of charge appears
to the Board of Trade to be desirable.” Here again
they favour the proposal.

I ought to say a word on what will now be regarded
asthe Board of Trade standard or model clauses in cases
of combination. I referto those that the Board agreed
with the Great Northern, the Great Central and Great
Eastern in 1909. I have already mentioned one of
those dealing with the staff, namely, that any member
of the staff who was dismissed as a result of the pro-
posed union should receive compensation. The other
clauses then agreed were, first, that in calculating
maximum charges the Railway Companies should be
regarded as a continuous railway. 1 have already
dealt with that. The second is practically the point
about passenger fares, which I have just mentioned ;
these were not to be increased by reason of the union,
and if the fares (including cheap fares, etc.) were raised,
the Joint Committee of the three railways should be
required to prove before the Commissioners that the
increase was not due to the union. The Committee of
1911 goes a little further and recommends that all
increases in passenger fares should be justified before
the Commissioners. The third clause was that rates
and charges were not to be increased by reason of the
union, but if they were increased any alteration that
was brought about by that union was not to be con-
sidered a reasonable ground for such increase by the
Commissioners, the effect being that the Commis-
sioners would have to disallow phe increase, if the only
ground for that increase was that it was due to the
union. The fourth clause was that if any representa-
tion was made to the Board of Trade that facilities as
a whole had been unreasonably diminished—as com-
Bared with those existing before the union—then the

oard of Trade was to call for an explanation, and
failing a satisfactory one, to refer the matter to the
Railway Commissioners. If the Commissioners found
that there was no reasonable justification for the
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diminution, and that the public interest was preju-
diced, they might order the facilities to be restored.
Now these clauses have to some extent been adopted
and extended by the recommendations of the 1911
Committee. I have dealt with the point as to justi-
fying any increase of passenger fares. With regard to
any alleged diminution of facilities, the Committee
recommend in Par. 188 (I1.) that it should be provided
that, where a facility or service is diminished or with-
drawn it shall lie upon the Company to show that the
reduction or withdrawal is reasonable. They also go
further and recommend that it should lie upon the
Company to justify a charge made for services hitherto
rendered gratuitously.! That would apply to a case
like the withdrawal of free cartage to which I alluded.
You must recollect that the great point of all these
recommendations of the 1911 Committee is that they
should apply not merely to combining Companies but
to all Companies. In one of the earlier lectures I said
that the outstanding feature of railway legislation was
that it was generally preceded by some sort of enquiry,
such as a Committee of Parliament, or a Royal Com-
mission, and that in nearly every case those bodies
recommended that the general law should be altered
and not that particular cases should be dealt with on
their own merits. Here again you find this Committee
of 1911 recommending in the ways I have mentioned
that the general law should be amended. Where, for
example, a facility is diminished or a new charge is
made for a service prexiously rendered gratuitously, no
matter whether it be by combining Companies or by
an independent Company, like the North Eastern,
outside any scheme of combination, they think that the
Company should, if called upon, justify its action.
There are a few other points—I do not know that they
particularly affect combination—on which the 1911
Committee recommend that the general law should be

1The Railway Bill of the present session gives effect to these recom-
mendations.
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altered. These are that the procedure of the Railway
Commission should be simplified in dealing with small
cases, that the Board of Trade or the Railway Com-
missioners should have power to amend the statutory
classification of traffic, and that the common law
obligations of the Companies (as carriers) should be
amended in certain respects.! In particular they say
in Par. 188 (VIIL.) of their Report: “ Where goods
are carried under certain conditions at owner’s risk,
the trader should be entitled to have the same des-
cription of goods carried under the same conditions,
but at Company’s risk, at a difference in rate which is
reasonably sufficient to cover the risk to the Railway
Company.”  Itis now too late to discuss the law of
carriers, nor does it fall within my subject. I would
only point out that, as I understand the law, the con-
ditions of an owner’s risk note, which constitute a
contract relieving the Railway Company of its full
liability as a common carrier, can only be enforced if
they are just and reasonable. Ithasbeenheld thatthey
are not just and reasonable unless the consignor has
a reasonable alternative of sending his goods at Com-
pany’s risk. What is a reasonable alternative must
depend on the facts of each case, but there is authority
for saying that any rate within the maximum is In’ma
facie reasonable. If, therefore, this recommendation
means that there ought to be two hard and fast scales
of rates, one at Company’s risk, and another at owner’s
risk, each reasonabfe in relation to one another, the
result may be that rates will ke subject to revision,
either by in effect reducing the statutory maxima or by
increasing the actual owner’s risk rates.

1 The Railway Bill of the present session gives effect to these recom-
mendations,
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