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PREFACE TO THE SIXTH EDITION 

When we were requested by the publishers to undertake the 
revision of Mr. Wllite's famous volume Money and Banking we 
thought that we would merely bring the historical narrative up 
to date, and we so planned our task. Some of our friends and col­
leagues in other universities suggested, however, that we should, 
do more than that. 'They thought that an effort should be made 
to add enough new material so that it. might be used as a text­
book. This advice we have followed, and we hupe that our efforts 
have not been unsuccessful. 

In many W9.y~ it would have been easier, perhaps, to write a 
completely new volume. Those who know Mr. WhiLe'M book as it 
appeared in earlier editions will, we hope, sympathi,p. with the 
great difficulties presented in reorganizing, revising, and enlarging 
some of his chapters. Probably one third of the book remain" a" 
Mr. White. ldt it in his la~t revision in 1914. Chapters III, lX­
XI, and XVlll-XXI remain pmet.ica.lly as he wrote them. Chap­
ters V-VIII, XII-XIV, XXIII-XXX, and XXXII aTp. nAW. 

The names of publishers of those books listed for reference 
purposes which are still being printecl have been supplied. Other 
books, although out of print, are doubtless to be found ~ li­
braries, etc. 

M the work of revision progressed, our respect for the industry 
and scholarship of Mr. White increased steadily. How he man­
aged to keep so closely in touch ... ith what was happening in so 
many portions of the world was a continual source of amaze­
ment to us. We have, therefore, endeavored not to modify his 
major conclusions in any drastio manner. In some cases, how­
ever, it seemed necessary to do so, and we must assume the re­
sponsibility and gracefully accept the criticism which may be 
directed against us. 

iii 



iv MONEY AND BANKING 

Mr. White was an advocate of "hard money," an ardent be­
liever in the gold standard, and the soundest of sound-money men. 
Because we do not feel quite so certain or confident as he regarding 
the meaning of "sound" money and how to secure it, we hope that 
were he alive today he would not be too critical of what we have 
done. Most of us probably feel that we know less about monetary 
and banking theory today than we thought we did in 1929. We 
cannot but wonder what Mr. White would think had he lived 
through the chaos of the past five years. 

Yet, all was not quiet, secure, and peaceful in the realm of 
money and banking during the years of Mr. White's active work. 
We have reprinted the major part of the prefaces which he wrote 
for the five editions through which this volume progressed. May 
we ask you to read these prefaces carefully? They describe in a 
brief form the monetary and banking perplexities of 1896, 1902, 
1908, 1911, and 1914. We believe you will be impressed, as we 
were, by the clearness with which they reveal that seldom in our 
history have we been free from vexing problems of a monetary 
and banking nature. No wonder that upon occasion Mr. White 
expressed himself in no uncertain terms. 

We deem it a rare privilege to have been permitted to under­
take this task. It has been a fascinating one and from our point 
of view eminently worth while. We endeavored to make a revision 
which we thought would interest our own students. Whether we 
have been successful is not for us to decide. 

C.S.T. 
L.A.F. 
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PREFACE TO THE FIFTH EDITION 

The fourth edition of this work was printed in 1911. It was occasioned 
by the publication of the plan for currency reform proposed by Senator 
Aldrich, chairman of the National Currency Commission. That plan 
was not put in the form of a bill for enactment by Congress. Mr. Aldrich 
himself BOon thereafter ceased to be a member of the Senate; the Re­
publican party, in the elections of 191O,lost control of the House of Repre­
sentatives; and the plan slumbered. The national election of 1912 gave 
the Democratic party control of both legislative and executive branches 
of the government. Congress took up the banking and currency question, 
and framed and passed the Fedcral Reserve Act of December 23, 1913. 
The national hanks of the country have accepted the plan, and the 
process of organizing the new system is now on foot. It will doubtless 
be in practical operation before the end of the present year. 

In the movement of public opinion whicb has led to this action, three 
significant steps have been taken. In the Aldrich-Vreeland Act of 1908 
asset currency was authorized, although none has actue.lly been issued. 
In the plan of the National Monetary Commission a central bank sys­
tem was outlined and indorsed, although not distinguished by that 
name, and provision was made for the eventual abandonment of bond­
secured currency altogether. In the Federal Reserve Act a series of 
eentral"banks has been provided for and made compuleory, and the 
same ahandonment of bond .... cured currency has been formulated. Fi­
ne.lly, the government has taken supreme control of the Federal reserve 
system by means of a board at Washington City, appointed by the 
President of the United States. This does not mean control of the na­
tional banks in their separate capacity. Still less does it mean control 
of the state banks and trust companies, which now constitute about 
one-half of the banking power of the country. 

H.W. 
MARCH, 1914 

PREFACE TO THE FOURTH EDITION-

During the past three years a marked change in public sentiment re­
garding the money question has forced its way into the national councils. 
In the act of May 30, 1908, the two houses of Congress, for the first 
time since the Civil War, agreed that a bond .... cured currency was not 
the only kind of hank paper fit to circulate in the community. Although 
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no bank: no~ have been issued under the aet, authori~y exists to issue 
them on the soourity of commercial paper owned by the banks and 
retaiued by them""l ves' in associations formed for tbe purp08e. 

The preconceptions of the Pl>st having been shaken, other ateps fol­
lowed. A National Monetary Commi.,uon was formed, which has col­
lected and lJublished a mass of f"ets, of legislatiou, and of historical a.od 
gencml information on the subject of banking far exceeding in magnitude 
anything ever brought together heretofore in the world'. hist<ll'Y. Most, 
if nut all, of this compilation is well worth it. coot, for slthough no person 
can be expected to read the whole of it, all who arc qualified to take part 
in the discussion, and in the working of framing monetary legislation, 
can readily find in it what they nood. 

Another indication of the drift of opinion is found in the act of Con­
gress providing for the issue of bonds for the construction of the Panruna. 
canal, which are not available for security for national-hank circulation. 
These are the first bonds so issued since the n~tional banking law was 
p&ssed. It implies that the government now looks to the end of a bond­
secured currency. 

What is to take its place has not yet been decided. The ch!l.irman of 
the Nation,,1 Monetary Commission has outliued a plan f", .. Reserve 
Association of Ameriea, with a capital of $300,000,000, which shall be 
the fiscal agent of the guvemment and be owned by the national banks 
participating in proportion to their eapital,- their .hares not to be 
tlBnsferable. The American Bankers' AssociHtion has given Il favo.,.ble 
reception to the pl"n through its R"""uth'e Council. Altogether tJlCJ'C 
is now a fair prospect of 1f'gi~lation in ,some form which shall give us a 
flexible currency redeemable at all time. in gold, and a loan 1DlU'ket for 
commercial Pl>per of standard grade which shall be available at" rate of 
discount uniform in all parts of the country where p"rti~ipating banks 
exist. H. W. 

PREFACE TO THE THIRD EDITION 

When the second edition of this work was pUblisheLl ill 1902 the ques­
tion of the standard of value, which had been iu. tlispute for a quarter of a 
eentury, had bee!, definitely settled in favor of gold. This was It long 
step toward stability ill the medium of exchange, but somo unsettled 
questions stilll'elnain. 

There are $346,000,000 of legal-tender notes outstanding. Whatever 
",!I8011S thero might have been for t.heir existence in 1862 ha.ve long since 
paooeda.way. They a,... .. m~.lIace to the busine .. interests of the oountry, 
an expensive kind of circulating medium, and a stumbling-block to cur­
rency relann. At every po.nic or unusual pinch in the money market we 
heM demands for fresh issues of legal-tender notes, and every movement 
in Congress for" more elastic bank-note system is met by similar de-
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manda. The greenbacks ought to be put out Df existence by redeeming 
$150,000,000 of them with ti,e gold now held for that purpose, and by 
CIIoIlceling the loot as fast as they come into the TreBSIl1Y, or by funding 
them in bonds to be sold at not le"s than par. 

The Independent Treasury, established sixty years ago for the purpose 
of divorr.ing ~e government from the money market, has worked contrruy 
to the intentions of its framers, and hAA resulted in abuses far greater 
than those which it WAS expected to COIrect. Thus we have seen 'public 
money, to the amount of hundreds of million. of dollars, deposited in 
bank. without interest and ili.tributed and redistributed among them 
according to the caprice or favoritism of the Secretary of the Trea.eury. 
Abuses more flagrant than sny that were charged al(aillst the Bank of 
the United Ststee in Preoident Jackson's time are of common occurrence 
and pass almost unnoticed. The excuse for these transactions is that the 
keeping of public money locked up io the Treo.sury would be artilicial 
oontrsetion of the currency, that it would bring on n p&ni", and that it 
would be the grootest "buse of all. Tbis plea is virtually an accUBation 
against the government as a whole for looking at this growing evil su­
pinely and withuut remedial action for twenty yearB. 

We have 11 bank-note cur ... mcy incapable of adjustment to the varying 
demands of trade. It is lacking in the element of elasticity which is the 
raison ,,'3tre of II bank'. circulation. Such changes of volume as oecur 
take pla.ee in long Imdulations, 80 that ."Pan.ion does not become effec­
tive until ..Iter the immediate dcmRncl for it has ceased, and when the 
demauu has ceased .. nd con!mction ought to follow. it is prevented or 
retarded by law. To retire $lOO,OOO,OOO of redundant notes requires 
eleven months' time under th" present statute. The alternative is the 
exportation of gold or the h,!"piog up oj a surplus in the central resArve 
cities, thereby promoting unhealthy stock speculations. Both of these 
operations are going on at the present time. There i. aIeo 1\ gorge of 
$00,000,000 of bauk: notes in the Treasury IJllW - notes Bent in for re­
demption and actually redeemed, uut which thc clerical for"" of the 
department, although recently inereaoed for this purpose, i. inadeQ.uate 
to handle and to retunl 10 the iBsuing banks. This $00,000.000 represents 
1\ call loan due from the banks to the government., a loan involuntary on 
both sides, and it has been growing for several months, although the 
government has been struggling like LaocoOn to cast oft' the incumbrlUlee. 

This ironbound curreney would have come to B timely end by the 
payment of the not.ional debt had not its adherent. devised a scheme for 
extending, for 80me thirty years, $600,000,000 of bonds maLuring in 
lQ04" 1907, and 1908, thus putting an unnecessary burden of intel'Cllt on 
the tAxpayers .. nd preventing the government from using ita surpluB to 
pay its debts. The existence of n. growing surplllB without such an outlet 
is II. prolific source of demoralization, leading to ruinous extravagance in 
publio expenditures. TWa is so Ilr&Ye & menace th .. t one of the greatest 
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blessings to the country po!!I!ible at the present time would be a Treasury 
deficit. This blessing we are likely to find soon. 

The panic of 1907 brought the country to a realization of the fact 
that there is something radically wrong in our banking system. Busin .... 
conditions in the United States in the period preceding the panic were 
not unlike thooe prevailing in the commercial world generally. Our 
rosources were greater than those of any other country, yet OUIB 1088 the 
only one aJDicted by a general bank suspension. Wby 1088 the richest 
country in the world prostrated by the finsncial gale, while all others 
.tood upright? • Wby did we remain prostrate two montha, struggling 
desperstely, with illegal sbinplasters, to pay the wages of labor and to 
carry on retail tnule7 This question needs an answer before the next 
cycle of speculation comes to an end. 

B.W. 
NEW YOB~, JUNB, 1908 

PREFACE TO THE SECOND EDITION 

The first edition of this won: was published seven years ago. The 
intervening time bas brought changes in our finsncial legislation, but 
still greater ones in public opinion. 

The Civil War lett 08 a legacy of monetary problems which might 
have received solution soon after the restoration of specie payments, 
had not the silver question been precipitated into the field of debate. 
At bottom this was a question whether gold or silver should be our stand­
ard of value, and until it 1088 settled no question of ~ importance 
could gain the public ear. The election of 1896 settled it in favor of gold, 
- a fact attested in the gold standard act of March 14, 1900. This act 
is no longer CBIIed in question ""copt by u.- ... ho think that it falls 
somewhat short of ita declan!d aims. Opposition to the principle em­
bodied in it is no longer heard. 

B.W. 
N_ Yo"", MAJlCB, 1902 

PREFACE TO THE FIRST EDmON 

On the 25th of February, 1862, the Gowrnment of the United States 
made ita paper evidences of debt legal tender between individuals. 'lie , 
nation was th08 sent upon the wrong road, and bas been toiling in a -
wilderness ever since. In addition to the injustice which it wrought, the 
legal-tender act filled the public mind with misconceptiooa and delosioal 
on the subject of money. So it came to pa8II that although _ adopted 
irredeemable paper with the grea_ reioctanee, _ were wiI1ing to 
80under in it fourteen years after the supposed ...,.",.,.i\y for it bad 
passed away. Tben, partly by design, partly by cbanee, _ resumed 
specie payments; but the people bad, to a large utent, .. aigM of the 
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fundamental principles of money. The misconceptions and deIusioDs 
remained, the most dangerous and widely prevalent being the notion 
tbat; mere quantity is a desirable UUng, and tbat; the Government can 
produce quantity and ought to. 

n is the aim of this worlt to recaII attention to first principles. For 
this purpose n bas been deemed best to begin at the beginning of civiIiJed 
life on this continent and to treat the subjed historically. The science 
of money is muw in need of something to enliven n. If anything can 
make n attractive it must be the story of the struggles of our ancestolB 
with the same problems that vex us. The reader will find an abnndance 
of these in the following _ Indeed, a complete and correct theory 
of money might be constructed from evenfa and ezperiences that ha .... 
taken plaee on the American continent, even if .... bad no other """""'" 
of knowledge. This may be said of the scienee of banking also. All the 
wisdom and all the folly of the ages, as to these two related subjeets. 
ha .... been exploited on our sbores within the space of less than thn!e 
hundred yean. 

Very few persons, if any. are .... tis6ed with our present monetary 
condition. While I write these lines a withdrawal of $2.350.000 gold from 
the Treasury eauaes a fresh tremor and eonfusion of tongues. Everybody 
IIS!Ul'es everybody else, and tries to assure himself. that n is of no eon­
sequence. Probably no harm will come of it, but why sbonld it be noticed 
at all, except by • few deslers in foreign eIChange? Because the public 
Treasury undertakes to maintain the nltimate gold reserve of the COUD­

by. and beeause people doubt whether n can do 110 at all times. Are 
these doubfa unreasonable? The only Jaw on the statote book really 
elfeetive for the disebarge of this obligation was passed in 1862 for a 
different l!IDeI'gmey. bad been forgotten. quarter of a eentory. and was 
discovered by accident the last day in the afternoon. As regards the 
ad of 1875 (under which gold W8S twice proeured last year for the Ie­

plenisbment of the Treasury) n is a matter of dispute whether n is still 
in f ....... or whether n Ja~ wben specie paymenfa were resmned. A 
dispute on IlUW a question ill itself an ineentive to panic. Moreover. 
everything depends upon the mood and temper of the Administration 
for the time being whether sueh powenl as the Jaw confem shall be _ 
cised wisely and promptly. or e>ercised at all. 

Now IlUppose tbat; the Government were out of the banking business 
altogether. ita fiat money retired, and the Treasury ....uieted to ita 
normal and proper business of eolleel:ing and disbwsing the public 
nm!D1E. In that ease the dulY of redeeming the paper eirenJation, and 
maintaining • sufficient gold reserve for the pmpoee, would de .... Jve on 
the banb, and would be discIwged automatically. The banb wonJd 
leam by esperienee how large • reserve ill required generally. In __ 
~ when, for any reason, more sbonld be required, they wonJd obtain 
the means from their maturing bills receivable.. This would come to them 
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either in the shape of their own circulating notes, thus lessening the call 
upon them for gold, or in gold itself, which the mercantile community 
would he obliged to procure and send in to them. Of course this implies 
a curtaiIment of discounts, but curtailment is not avoided under the 
present system. The curtailment in the panic of 1893 was as severe as 
it could ever he if the banks were solely responsible for the redemption 
of the paper circulation. But probably there would have been no panic 
at all at that time if the Government had been restricted to its proper 
business, and had not been issuing fiat money in large quantities. 

It is thus apparent that the first step toward a rational syatem is the 
retirement and cancellation of the legal tender notes and the restriction 
of the Treasury to the duties for which it was originally and solely de­
signed. When this is done the public mind will be so cleared that other 
reforms, and especially banking reform, may be hopefully undertaken. 

Although banking is here treated historically, this volume must not 
he taken as a history of banking. I bave merely selected such parte as 
serve to illustrate the principles of the science, to show what should be 
striven for and what avoided. The work of John Jay Knox, published 
after his death in Rhodes' Journal of Btmking, was left in an unfinished 
stete. If his life had been spared to give it the completeness and finish 
of bis lesser work on "United States Notes" there would have been little 
left to he desired. Under the circumstances there is still room for such a 
work, which should he a coordination of facts and principles showing the 
movement of ideas. 

My opinion is that the Scotch bank system is the best in the world 
and that we migbt borrow from it, as tbe Canadian. have done, to our 
advantage. There are only ten banks in Scotland, but they have nearly 
one thousand branches, reaching every hamlet in the nation. Deposits 
are received and loan. are made at each brancb, but the branches pay 
out only the notes of the bank, which are redeemable at the bead office. 
So it is necessary to bave real money only in one place inatead of perhaps 
one hundred different places. At the brancbes tbe bank'. eirculating 
notes answer the purposes of retail trade, while checks drawn against 
deposits answer all other purposes. Thus the maximum of business is 
done with the minimum of capital, which is the rm..m tfelr. of banking. 
In other words, credit bas been systematized in Scotland to the Iast 
degree, and is found to answer all purposes so long as the paper sovereign 
can he converted into the gold sovereign at some convenient commercial 
center, at the pleasure of the bolder. 

I have been writing on these subjects in Iectores and magazines several 
years. Thus the greater part of the chapters on the Gold Standard was 
publisbed in a pampblet in 1893, but it bas been rewritten and important 
additions made. There may he some other »IUIII&geB that the reader bas 
seen before, but the text is my own except wbere credit is given to others. 

... N .... YORK, AtIOUIIT, IIl116 B. W. 
Itl 
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APPENDIX A 

PROPOSED BANKING ACT OF 1935 

(As submitted to Congress) 

The Banking Bill of 1935 was submitted to Congress early in 1935. 
It waS sponsored chiefty by Governor Eccles of the Federal Reserve 
Board. Secretary of the Treasury Morgenthau and Comptroller of the 
Currency O'Connor complete the group which repreeented the admin­
istration in the attempt to secure passage of the bill. The bill had been 
debated in Congress some time before the President actively endorsed it. 

The bill is very clearly divided into three parts, known as Titles I, 
II, and III. Title I deals exclusively with amendments to the Federal 
Deposit Insurance Law. Title II covers a variety of provisions increas­
ing the powers of the Federal Reserve Board, and making the board 
more directly respollSlble to the administration through the agency of 
the President. Title III includes miscellaneous technical amendments 
to existing banking laws, most of which are of minor importance and 
against which there is very -little criticism. On the whole, Title I is 
acceptable to all interested groups; therefore the controversy centers 
around Title II. The three titles will be considered in order. 

TITLE I 
1. In order to remain an insured bank under the Federal Deposit 

Insurance Corporation, a bank must become a member of the Federal 
Reserve System by July I, 1937. (This provision is contained in an 
amendment to the Bank Act of 1933, which was passed in June, 1934.) 
Title II has a provision which waives the capital requirements for 
membership in the Federal Reserve System in the case of banks applying 
for Federal reeerve membership which previously have been admitted 
to deposit-insurance benefits. 

2. ~posits are insured only up to $5000. The permanent provision 
of the previous law insured 

100 per cent of the net amount not exceeding $10,000 
76 per eent of the amount by which such net amount exceeds $10,000 but 

does not exceed 150,000 -
50 per cent of the amount by which such net amount exceeds $60,000 
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The temporary form of the previous law, which was extended for one 
year in June, 1934, insures deposits to & maximum amount of $5000, 
as in this bill. 

3. Each insured b&nk shall be assessed at the rate of one twelfth of 
1 per cent per annum upon its total deposits. This assessment is based 
upon the average deposits as of tbe close of busin ... of the last day of 
June and December of each year. It is important to note that this 
assessment is on the basis of total deposits, without any deductions for 
indebtedness of depositors or exemptions of an;y class of deposits. The 
board of directors of the Federal Deposit Insurance Corporstion is 
authorized to fix a lower rate, or to provide for a refund, not to exceed 
50 per cent, upon the last annual assessment. A lower assessment rate 
may be made for mutual savings banks. 

4. In addition to the capital of the Federal Deposit Insurance Cor­
poration, secured at the time it was organized, the corporation may, 
with the approval of the Secretary of the Treasury, issue its own notes, 
debentures, bonds, or any other such obligations in an amount not 
exceeding three times the amount received by the corporation in pay­
ment of its capital stock and of the first annual assessment upon insured 
banke. 

S. The board of directors of the Federal Deposit Insurance Corpora­
tion may terminste the insured status of any b&nk which it believes to 
have knowingly or negligently permitted unsound b&nking practices. 
The deposits of any bank which voluntarily or involuntarily withdraws 
from the Federal Deposit Insurance Corporation shall continue to be 
insured for a period of two years, and the bank shall continue to pay 
annual assessments to the corporation. 

TITLE II 

1. The President shall designate one of the six appointive members 
of the Federal Reserve Board as governor, and one as vice-governor. 
The bill further states that the President may terminste any designa­
tion as governor or vice-governor, and when this is done, such a person 
shall be deemed to have served the full term for which he was appointed. 
This last provision, perhaps, has caused more controversy and criticism 
than any other section of the bill. Critics point to this provision as 
making posSIble complete political domination of the Federal Reserve 
Board. The Supreme Court decision in the Humphrey case, May, 1935, 
would seem to prohibit the President from removing an;y appointive 
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member of the Federal Reserve Board other than the governor, who is 
treated separately in this bill, without showing due cause. 

2. The President shall choose persons well qualified by education or 
experience or both as the six appointive members of the Federal Reserve 
Board. Originally (1913) the Federal Reserve Act stated that at least 
two members should have banking experience. Later the basis of selec­
tion was changed to one of a fair ·representation of financial, agricultural, 
industrial, and commercial intereste, and of geographical divisions of 
the country. Not more than one of the appointive members shall be 
selected from any 'one Federal reserve district, except that this limita.­
tion shall not apply to the selection of the governor of the board. This 
bill increases the sa\ary of the Federal Reserve Board members from 
$12,000 to $15,000 a year, together with necessary traveling expenses. 
This gi_ board members the same sa\ary as the members of the Presi­
dent's cabinet. There is likewise a retirement-pension provision for each 
appointive board member who has reached the age of seventy, and who 
has served on the board for as long as twelve Years. Such a person will 
receive $12,000 a year for the remainder of his life. Those who have 
served for less than twelve years on the Federal Reserve Board will 
receive a pension upon retirement, but a smaller amount, depending 
upon the length of active service. 

3. The membership of the Open-Market Committee is changed to 
five, consisting of the governor of the Federal Reserve Board, who shall 
be the chairman of the committee, two other members of the Federal 
Reserve Board selected by the board, and two governors of the Federal 
reserve banks selected by the governors of the Federal reserve banks. 
This committee is given complete control of open-market policies. In 
addition the committee is required to make recommendations to the 
Federal Reserve Board regarding the discount rates of the Federal 
reserve banks. The board apparently is not bound by the rec0mmenda­
tions for rediscount-rate changes of the Open-Market Committee. 

4. The position of the Federal Reserve Agent for each Federal reserve 
bank is abolished, and the governor is made chairman of the board of 
directors of the Federal reserve bank. (The agent formerly was chair­
man.) The governor, who is the chief executive officer of the Federal 
reserve bank, shall be appointed annually by the board of directors, 
subject to the approval of the Federal Reserve Board. He shall not 
take office until approved by the Federal Reserve Board, and upon 
approval he becomes one of the C1ass C directors of the bank. 

5. Any Federal reserve bank may discount any commercial, agricul-
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tural, or industrial paper and may make advances to any member bank 
on its promissory notes secured by any BOUnd asBets of such member 
bank. This amendment makes permanent an emergency provision con­
tained in the Glass-Steagall Act which was used very little. 

6. The Federal Reserve Board, in order to prevent injurious credit 
expansion or contraction, may change the reserve requirements to be 
maintsined against time or demand deposits or both, by member banks 
in any or all Federal reserve districts and in nonreserve, reserve, and 
central-reserve cities. 

7. The provisions under which a national bank may make loans on 
real estste are liberalized. The McFadden-Pepper Act of 1927 was the 
first step in the direction of liberalizing real-estste loans for national 
banks. The Banking Bill of 1935 provides that any national bank may 
make loans secured by first liens on improved real estate, including 
improved farm land and improved business and residential properties. 
For loans of three years' duration or less, the amount of the loan may 
not exceed 60 per cent or the actual value of the real estste offered for 
security. If, however, complete amortization is required within a period 
not exceeding twenty years, the loans may be made in an amount not 
to exceed 75 per cent of the actual value of the real estate offered for 
security. The bill further provides that real-estste loans of anyone 
bank may total a sum equal to the total amount of the capitsl stock 
and the total unimpaired surplus of the bank, or a sum equal to 60 per 
cent of the bank's time and savings deposits, whichever is the greater. 
All real-estste loans continue to be subject to the general limitations 
relating to the amount of indebtedness of anyone person to a national 
bank, that is, not more than 10 per cent of the bank's paid-up capital 
and surplus. 

8. Each Federal reserve bank may issue Federal reserve notes, which 
shall be obligations of the United Ststes, secured by a first and para­
mount lien on all assets of the issuing reserve bank. These notes shall 
be legal tender for all purposes. The requirement of 35 per cent gold 
certificates and lawful money as a legal reserve against Federal reeerve 
bank deposits, and likewiee the 40 per cent gold-certi1lcate requirement 
against Federal reserve notes, are unaltered. It is not altogether clear 
from the bill whether specific assets of the reserve banks in addition to 
the gold certificates are pledged in order to provide a total hacking of 
100 per cent. This is probably of minor importance, since Federal reserve 
notes are given the first lien on all assets. 

9. The Federal Reserve Board in its diseretion may waive in whole 
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or in part the minimum capital requirements for Federal reserve mem­
~p for any ineured etste bank or trust company (inslll.'ed by the 
Federal Depoeit Insurance Corpor&tion) applying for membership in 
the Federal Reserve System at any time before June, 1937. In the 
Bank Act of 1933 it was provided that etste banks and trust compa­
nies situated in placee with a population of less than 3000 must have 
capital of not Ieee than $25,000 in: oroer to become Fe4eral reserve mem­
bers. Banke located in larger cities were required to have a larger 
minimum capitalization. 

. TITLE ill 

Title m contains a number of miecellaneous provisions, omy a few 
of which will be given here. No attempt will be made to list them in 
order of importance. 

1. After July I, 1937, ebareholders in national banks will not be 
liable for more than their original investment. The Bank Act of 1933 
etsted that all newebares of national-bank stock would not carry double 
liability. This act applies to ebares in existence before June, 1933. 

2. Nonmember banks and private banks are permitted to deal in and 
underwrite investment securities to the extent permitted to national 
banks and state member banks. 

3. No officer, director, or employee of any corpor&tion or unincorpo­
r&ted association, no partner or employee of any partnership, and no 
individual primarily engaged in the issue, flotation, underwriting, public 
sale, or distribution at wholesale or retsil, or through syndicate partici­
pation, of stocks, bonde, or similar securities eball serve at the same time 
as an officer, director, or employee of any member bank except in special 
cases in which the Federal Reserve Board may allow such service by 
general regulations when, in the judgment of the Federal Reserve Board, 
it would not unduly inftuence the investment policies of such member 
bank or the advice it gives its customers regarding investments. 

4. Natioual and etste member banks are permitted to buy and sell 
stock solely upon the oroer and for the account of customers. 

5. No national bank.hall be authorized to commence business until 
it eball have a paid-in surplus equal to 20 per cent of its capital, except 
that the ComptroUer of the Currency may waive this requirement for a 
etste bank converting into a national bank. 

6. At least one tenth of the net earnings of a national bank must be 
paid into its surplus fund until the surplus is equal to its common capital. 

7. Loans by member banks secured by obligations of the United 
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States shall not be governed by the limitation which prolnbite a hank 
from making a loan to anyone person in excess of 10 per cent of ite 
capital and surplus. 

8. Member banks may deduct from the amount of their gross demand 
deposita the amounte of balances due from other banks (except Federal 
reserve banks and foreign banks), including cash items with Federal 
reserve banks and other banks in the process of collection, checks on 
other banks in the same place, and exchanges for clearinghouses. The 
effect of this amendment would be to place in a more favorable position 
the banks having large deposite with other banks but holding on deposit 
only a relatively small amount of the funds of other banks. 

9. Member banks are permitted to pay interest on demand deposits 
of funds of the United States, any territory, district, or possession thereof 
(including the Philippine Islands), or any public instrumentality or 
agency of the foregoing, with respect to which interest is required by 
law to be paid, and on demand deposits of trust funds, if the payment 
of interest with respect to such deposita is reqnired by state law. 

10. No director, officer, or employee of any member bank of the 
Federal Reserve System shall be at the same time a private banker or a 
director, officer, or employee of any other bank, banking aseociation, 
savings bank (other than a mutual savings bank), or trust company, 
except in 1imite4 classes of cases in whicb the Federal Reserve Board 
may allow such service by general regnlations when in the judgment of 
the_board such classes of institutions are not in substantial competition. 

As was previously stated, Title II is the controversial section of this 
bilL The principal criticism is that the Federal Reserve System will be 
suhjected to undue political infiuence because of the control which the 
President will have over the Federal Reserve Board, and especislly over 
the governor. Another objection is that this bill deviates from the origi­
nal principle of decentralized control. H there were assurance that the 
Federal Reserve Board would be as free from political p""'""'" as, say, 
the Interstate Commerce Commission, then the latter objection would 
be less damaging. 

There has been some agitation, principally from the administration, 
for a governmentally owned central bank in the United States. The 
pros and cons of a governmentally owned central bank will not be pre­
sented here, but it should be pointed out that BOme of the most successful 
eentral banks in foreign countries are not even owned by the commercial 
or joinHtock banks, but are owned and controlled by private persons. 

I 
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CHANGES IN THE BANXING ACT OF 1935 

MAnE BY SUB-CoAWITTEE 01' SENATE BANKING AND 

CmmENCY CoAWITTEE 

787 

After the House of RepNSelltatives had passed the Banking Act of 
1935 in approximately the same foni> as given on the preceding page!!, the 
Senate Banking and Currency Committee referred it to a sub-committee 
under the chairmanship of Senator Carter Glass. This sub-committee, 
after more than two months of hearings, made drastic changes in the 
hill as it was passed by the House and reported it back to the Senate 
Banking and Cunency Committee on July 2, 1935. The Banking and 
Currency Committee, without a record vote, favorably reported the 
revised bill to the Senate. 

The principal changes recommended by· the Senate committee will 
be discussed in the order previously ueed. Most of the changes deal 
with Title ll. 

TITLE I 
1. Ouly those banks with deposiIB of $1,000,000 or more will be re­

'Inired to heeome members of the Federal Reserve System by July 1, 
1937, in order to continue operating under the provisions of the Federal 
Deposit Insurance Corporation. 

2. The one twelfth of one per eent assessment for participation in the 
insurance fund is to continue until the fund reach .. $500,000,000, after 
which the assessmenIB will cease and will not be resumed until the fund 
hae been impaired 15 per eent. 

TITLE II 
1. The present Federal Reserve Board is dissolved and in iIB place is 

substituted a bedy known as the Board of Governors, compoeed of 
seven members appointed by the President. The Secretary of the Treas­
ury and the Comptroller of the Currency are not eligible to member­
ship on this beard. At least two of the members must be persons of 
teeted banking experience, and not more than four of the members of 
the beard .hall be afIiliated with the same politieal party. Members 
on the beard are appointed for a term of fourteen years at an annual 
oalary of $15,000. A beard member who hae served a full term ohalI not 
be eligible for reappointment. A chairman and vice-chairman are ap­
pointed by the President to serve for terms of four years. 
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Memb'ers of the Board of Governors may be removed only for" cause." 
This provision is intended to remove the political pressure which might 
be brought to bear upon the Federal Reserve Board under the original 
act, where it W&8 provided tbat the governor of the Federal Reserve 
Board might be removed by the President at will. 

2. The chief executive officer of each Federal reserve bank is the 
president, who is appointed for a term of five years by the board of 
directors with the approval of the Board of Governors of the Federal 
Reserve System. 

3. The Open-Market Committee is to consist of the seven members 
of the Board of Governors and five representatives of Federal reserve 
banks cbosen annually by the twelve presidents of the Federal reserve 
banks. No regional reserve bank is forced to participate in open-market 
operations &8 outlined by the Open-Market Committee. 

4. The Board of Governors may not lower the present deposit reserve 
requirements for member banks, but it may increase them by &8 much 
&8 100 per cent. 

5. The Federal reserve banks may not buy bonds direct from the 
Treasury. 

6. Each Federal reserve bank is required to restate its rediscount 
rate every two weeks, regardless of whether a change is recommended. 
These rates must be approved by the Board of Governors. 

7. Real estate loans by member banks are more restricted thanm the 
original form of the act. Real estate loans may be made only within 
the Federal reserve district, or within a one-hundred-mile radius of the 
bank. The loan may not be made for more than 50 per cent of the ap­
praised value of the real estate offered &8 security, nor made for longer 
than a period of five years, except on a loan which provides for 50 per 
cent amortization within a period of not more than ten years. 

TITLE III 

The principal change in this section grants permission for commercial 
banks to resume the function of underwriting securities. No mention 
W&8 made of this phase of commercial banks' activity in the original 
draft of the Banking Act of 1935, but the Banking Act of 1933 pro­
hibited all underwriting privileges. 

1. Banks are permitted to underwrite single issues up to 20 per cent 
or not more than $100,000, so long &8 this does not exceed 10 per cent of 
their unimpaired capital and surplus. A bank's aggregate underwritings 
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at anyone time may not exceed 200 per cent of its unimpaired capital 
and surplus, and it is allowed to sell to customers, other underwriters, or 
correspondent banks. 

If this provision is retained in the bill when it passes the Senate, then 
it will be necessary for a conference committee of the House and Senate 
to iron out the differences. It has been suggested that this provision 
may have been inserted in order that the Senate could yield on this 
point rather than on aome others which it considers more important. 
This provision is likely to draw strong administrative criticism. 

Although the revision was officially carried on by the sub-committee of 
the Senate Banking and Currency Committee, most commentators agree 
that it is principally tbe work of the suh-committee chairman, Carter 
Glass .. Since Senator Glass was ao active in drafting and securing passage 
of the original Federal Reserve Act of 1913, he is most interested in any 
changes affecting the provisions of that act. When the Banking Act of 
1935 was first introduced, Senator Glass was most vehement in his 
criticism of it, but, although it was necessary for him to compromise on 
some points, he was in the main satisfied with it in its revised form. 
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Important paragraphs from .the decision of the Supreme Court of 
the United States (February 18, 1935) on the abrogation by Congress 
(June 5, 1933) of the gold clause in government bonds and private 
bonds and contracts. 

L UNITED STATES GOVERNMENT BONDS 

The question is necessarily presented whether the joint resolution of 
June 5, 1933 (48 Stat. 113), is a valid enactment so far 88 it applies to the 
obligations of the United States. The resolution decJared that provisions 
requiring" payment in gold or a particular kind of coin or currency" were 
"against public policy," and provided thst .. every obligation, heretofore 
or hereafter incurred, whether or not any such provision is contained 
therein," shall be discbarged, "upon payment, dollar for dollar, in any 
coin or currency which at the time of payment is legal tender for public 
and private debts," 

This enactment was expressly extended to obligations of the United 
States; and provisions for payment in gold, .. contained in any law au­
thorizing obligations to be issued by or under authority of the United 
States," were repealed. 

There is no question 88 to the power of the Congress to regulate the 
value of money, that is, to establish a monetary system and thus to 
determine the currency of the country, 

The question is whether the Congress can use that power SO 88 to 
invalidate the terms of the obligations which the government has there­
tofore issued in the exercise of the power to borrow lIloney on the credit 
of the United States, 

In attempted justification of the joint resolution in relation to the 
outstanding bonds of the United States, the government argues that 
.. earlier Congresses could not validly restrict the 73rd Congress from ex­
ercising its Constitutional powers to regulate the value of money, borrow 
money, or regulate foreign and interstate commerce"; and from this 
premise, the government seems to deduce the proposition that when, 
with adequate authority, the government borrows money and pledges 
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the credit of the United States, it is free to ignore that pledge and alter 
the terms of its obligations in case a later Congress finds their fulfillment 
inconvenient. 

The government's contention thus raises a question of far greater 
importance than the particular claim of the plaintiff. On that reasoning, 
if the terms of the government's bond as the standard of payment can 
be repudiated, it inevitably follows that the obligation as to the amount 
to be paid may also be repudiated. 

The contention necessarily imports that the Congress can disregard 
the obligations of the government at its discretion and that, when the 
government borrows money, the credit of the United States is an illusory 
pledge. 

We do not so read the Constitution. There is a clear distinction be­
tween the power of the Congress to control or interdict the contracts of 
private parties when they interfere with the exercise of its Constitutional 
authority, and the power of the Congress to alter or repudiate the sub­
stance of its own engagements when it has borrowed money under the 
authority which the Constitution confers. 

In authorizing the Congress to borrow money, the Constitution em­
. powers the Congress to fix the amount to be borrowed and the terms of 
payment. By virtue of the power to borrow money .. on the credit of the 
United States," the Congress is authorized to pledge that credit as an 
&SSIll'&Ilce of payment as stipUlated - as the highest assurance the gov­
ernment can give, its plighted faith. 

To say that the Congress may withdraw or ignore that pledge is to 
assume that the Constitution contemplates a vain promise, a pledge hav­
ing no other sanction than the pleasure and convenience of the pledgor. 
This Court has given no sanction to such a conception of the obligatioD8 
of our government ••• 

We conclude that the joint resolution of June 5, 1933, in so far as it 
attempted to override the obligation created by the bond in suit, went 
beyond the Congressional power. 

The Question of Damages. In this view of the binding quality of the 
government's obligations, we come to the question as to the plaintiff's 
right to recover damages. That is a distinct question; because the 
government is not at liberty to alter or repudiate its obligatioD8, it does 
not follow that the claim advanced by the plaintiff should be sustained. 

The action is for breach of contract. As a remedy for breach, plaintiff 
can recover no more than the loss he has suffered and on which he may 
rightfully complain. He is not entitled to be enriched. 
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Plaintiff seeks judgment for $16,931.25, in present legal tender cur­
rency, on his bond for $10,000. The question is whether he has shown 
damage to that extent, or any actual damage, as the Court of Claims has 
no authority to entertain an action for normal damages ••• 

plaintiff demands the "equivalent" in currency of the gold coin prom­
ised. But" equivalent" cannot mean more than the amount of money 
which the promised gold coin would be worth to the bondholder for the 

o purposes for which it would legally be used. That equivalent or worth 
eould not properly be aseertained save in the light of the domestic and 
restricted market which the Congress had lawfully established. 

In the domestic transactions to which the plaintiff was limited, in the 
abeen .. of specia1lieense, determination of the value of the gold coin 
would necessarily have regard to its use as legal tender and as a medium 
of exchange under a single monetary syetem with an established parity of 
all currency and coins. And in view of the control of export and foreigo 
exchange, and the restricted domestic use, the question of value, in rela­
tion to transactions legally available to the plaintiff, would require a 
eonsideration of the purchasing power of the dollars which the plaintiff 
has received. Plaintiff has not shown, or attempted to show, that in 
relation to buying power he has sustained any loss whatever. 

On the eontrary, in view of the adjustment of the internal economy 
to the single measure of value as established by the legislation of the 
Congress, and the universal availability and use throughout the eoun­
try of the legal tender currency in meeting all engagements, the pay­
ment to the plaintiff of the amount which he demands would appear 
to eonstitute not a reeoupment of loss in any proper sense but an un­
justified enrichment .••• 

In the view that the facts alleged by the petition fail to show a cause 
of action for actual damages, the first question submitted by the Court 
of Claims is answered in the negative. It is not necessary to answer 
the second question .. 

II. STATE AND LOCAL GOVERNMENT BONDS AND 
PRIVATE BONDS AND CONTRACTS 

The question before the Court is one of power, not of policy. And 
that question touches the validity of these measures at but a single point, 
that is, in relation to the joint resolution denying effect to .. gqlcl clauses" 
in existing contracts 0 0 • 
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When these contracts were made they were not repugnant to any 
action of the Congress. In order to determine whether effect may now be 
given to the intention of the parties in the face of the action taken by the 
Congress, or whether the contracts may be satisfied by the payment 
dollar for dollar, in legal tender, as the Congress has now prescribed, it is 
!lecessary to consider: 

1. The power of the Congress to establish a monetary system and the 
necessary implications of that power. 

2. The power of the Congress to invalidate the provisions of existing 
contracts which interfere with the exercise of its Constitutional 
authority. 

3. Whether tbe clauses in question do constitute such an interference 
as to bring them within the range of that power ••• 

The instant cases involve contracts between private parties, but the 
question necessarily relates as well to the contracts or obligation. of 
.tates and municipalities, or of their political subdivisions, that is, to such 
engagements as are within the reach of the applicable national power. 

The government's own contracts - the obligations of the United 
States - are in a distinct category and demand separate consideration. 

Here, the Congress has enacted an express interdiction. The argument 
against it does not rest upon the mere fact that the legislation may cause 
hardship or loss. Creditors who have not stipulated for gold payments 
may suffer equal hardship or loss with creditors who have 80 stipUlated. 
The former admittedly have no Constitutional grievance. And, while 
the latter may not suffer more, the point is pressed that their express 
stipulations for gold payments constitute property, and that creditors 
who have not such stipUlations are without that property right ••. 

The principle is not limited to the incidental effect of the exercise by 
the Congress of its Constitutional authority. There is no Constitutional 
ground for denying to the Congress the power expressly to prohibit and 
invalidate contracts although previously made, and valid when made, 
when they interfere with the carrying out of the policy it is free to 
adopt. 

H the gold clauses now before us interfere with the policy of the Con­
gress in the exercise of that authority, they cannot stand ... 

Despite the wide range of the discussion at the bar and the earnest­
ness with which the arguments against the validity of the joint resolution 
have been pressed, these contentions necessarily are brought, onder the 
dominant principles to which we have referred, to a single and nsrrow 
point. 
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That point is whether the gold clauses do constitute an actual inter­
ference with the monetary policy of the Congress in the list of its broad 
power to determine that policy .•• 

The Congress is entitled to its own judgment. We may inquire 
whether its action is arbitrary or capricious, that is, whether it has rea­
",mabie relation to a legitimate end. If it is an appropriate means to such 
an end, the decisions of the Congress as to the degree of the necessity for 
the adoption of that means is Iinal ..• 

The Congress in the exercise of its discretion was entitled to consider 
the volume of obligations with gold clauses, as that fact, as the report of 
the House committee obeerved, obviously had a bearing upon the qu .... 
tion whether their existence constituted a substantial obstruction to the 
Congressional policy. 

The estimates submitted at the har indicate -.that when the joint res0-

lution was adopted there were outstanding seventy-five billion dollars or 
more of such obligations, the annual interest charges on which probably 
amounted to between three and four billion dollars. 

It is apparent that if these promises were to be taken literally, as call­
ing for actual payment in gold coin, they would be directly opposed to 
the policy of Congress, as they would be calculated to increase the de­
mand for gold, to encourage hoarding and to stimulate attempts at 
exportation of gold coin •.• 

The devaluation of the dollar placed the domestic economy upon a 
new basis. In the currency as thus provided; states and municipalities 
must receive their taxes; railroads, their rates and fares; public utilities, 
their charges for services. The income out of which they must meet their 
obligations is determined by the new standard. Yet, according to the 
contentions before us, while that income is thus controlled by law, their 
indebtedness on their" gold bonds" must he met by an amount of cur­
rency determiced by the former gold standard. 

Their receipts, in this view, would be fixed on one basis; their interest 
charges and the principal of their obligations, on another. 

It is common knowledge that the bonds issued by these obligors have 
generally contained gold clauses, and presumably they account for a large 
part of the outstanding obligations of that sort. It is also common 
knowledge that a similar situation exists with respect to numerous in­
dustrial corporations that have issued their "gold bonds" and must now 
receive payments for their products in the existing currency. 

It requires no acute analysis or profound economic inquiry to disclose 
the dislocation of the domestic economy which would be caused by such a 
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disparity of conditions in which, it is insisted, those debtore under gold 
clauses should be required to pay one dollar and sixty-nine cents in cur­
rency while respectively receiving their taxes, rates, charges and prices 
on the basis of one dollar of that currency .•. 

The judgment and decree, severally under review, are affirmed. 

m. DISSENTING OPINION 

Justice McReynolds, dissenting in all cases, said: 

Mr. Justice Van Devanter, Mr. Justice Sutherland, Mr. Justice Butler 
and I conclude that, if given effect, the enactments here challenged will 
bring about confiscation of property rights and repudiation of national 
obligations. 

Aquiescence in the decisions just announeed is impossible; the cir­
cumstances demand statement of our views ...• 
~ Just men regard repudiation and spoliation of citizens by their sove .... 
eign with abhorrence; but we are asked to affirm that the Constitution 
has granted power to aceomplish both. No definite delegation of such 
power exists; and we cannot believe the farseeing framere, who labored 
with hope of establishing justice and securing the blessings of liberty, 
intended that the expected government should have authority to annihi­
late its own obligations and destroy the very rights which they were 
endeavoring to protect .. : . 

Tbe Federal government is one of delegated and limited powers which 
derive from the Constitution. "It can exercise only the powere granted 
to it." Powers claimed must be denied unless granted; and, as with 
other writings, the whole of the Constitution is for consideration when 
one seeks to ascertain the meaning of any part .... 

Four cases are here for decision. 
'Two of them arise out of COrpol'8te obligations containing gold 

clauses - railroad bonds. 
One is based on a United States Fourth Liberty Bond of 1918, called 

for payment April 15, 1934, containing a promise to pay "in United 
States gold coin of the present standard of value" with interest in like 
gold coin. 

Another involves gold certificates, series 1928, amounting to $106,300. 
As to the corporate bonds the defense is that the gold clause was 

destroyed by the resolution of June 5, 1933, and this view is sustained 
by the majority of the Court. 
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It is insisted that the agreement, in the Liberty Bond, to pay in gold 
also was destroyed by the act of June 5, 1933. This view is rejected by 
the majority; but they seem to conclude that because of the action of 
Congress in dec1aring the holding of gold unlawful, no appreciable damage 
resulted when payment \herein or the equivalent was deuied. 

Concerning the gold certificates it is ruled that if upon presentation 
for redemption gold coin had been paid to the holder, as promised, he 
would have been required to return this to the Treasury. He could not 
have exported it or dealt with it. Consequently he Bll8tained no actual 
damage ••• 

The authority exercised by the President and the Treasury in de­
manding all gold coin, bullion and certificates is not now challenged; 
neither is the right of the former to prescribe weight for the stand­
ard dollar. These things we have not considered. Plainly, how­
ever, to coin money and regulate the value thereof calls for legislative 
action •••• 

This Court has not heretofore ruled that Congress may require the 
holder of an obligation to acoept payment in subsequently devalued coins, 
or promises by government to pay in such coins. The legislation before 
us attempts this very thing. If this is pennissible, then a gold dollar 
containing one grain of gold may become the standard, all contraet 
rights fall, and hugs profits appear on the Treasury books. Instesd of 
$2,800,000,000 as reoently reported, perhaps $20,000,000,000, maybe 
enough to cancel the public debt, maybe more I 

The power to issue bills and "regulate values" of coin cannot be so 
enlarged as to authorise arbitrary action, whoee immediate purpoee and 
neceesary effeet is destruction of individual rights. As this Court has 
said, a "power to regulate is not a power to destroy" (154 U. S. 362, 
398). 

But we must not forget that if this power exists, Congress may readily 
destroy other obligations which present obstruction to the desired effeet 
of further depletion. The destruction of all obligations by redueing the 
standard gold dollar to one grain of gold, or brass or nickel or copper or 
lead will become an easy possibility. 

Thus we reach the fundamental question which must control the 
result of the controversy in respeet of corporate bonds. Apparently in 
the opinion of the majority the gold clause in the Liberty Bond withstood 
the June 5th resolution notwithstanding the definite purpoee to destroy 
it. 

We think that in the circumstances, Congress had no power to destroy 
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the obligations of the gold clauses in private obligations. The attempt 
to do this was plain usurpation, arbitrary and oppressive ... 

Congress may coin money; also it may borrow money. Neither 
power may be exercised so as to destroy the other; the two clauses must 
be so construed as to give effect to each. Valid cpntracts to repay money 
borrowed cannot be destroyed by exercising power under the coinage 
provision. The majority seem to hold that the resolution of June 6th 
did not affect the gold clauses in bonds of the United Ststes. 

Nevertheless we are told that no damage resulted to the holder now 
before us through the refusal to pay one of them in gold coin of the kind 
designated or its equivalent. 

This amounts to a declaration that the government may give with 
one hand and take away with the other. Default is thus made both easy 
and safel 

Congress brought about the conditions in respect of gold which ex­
isted when the obligation matured. Having made payment in this metal 
impossible the gcvernment cannot defend by saying that if the obligation 
had been met the creditor could not have retained the gold; conse­
quently he suffered no damage because of the non-delivery. Obligations 
cannot be legally avoided hy prohibiting the creditor (,rom receiving the 
thing promised. 

Counsel for the government and railway companies asserted with em­
phasis that incalculable financial disaster would follow refusal to uphold, 
as authorized by the Constitution, impairment and repUdiation of private 
obligations and public debts. 

Their forecast is discredited by manifest exaggeration. 
But, whatever may be the situation now confronting us, it is the out­

come of attempts to destroy lawful undertakings by legislative action; 
and this we think the Court should disapprove in no uncertain terms. 

Under the challenged statutes it is said the United States have realized 
profits amounting to $2,800,000,000. 

But this assumes that gain may be generated by legislative fiat. To 
such counterfeit profits there would be no limit; with each new debase­
ment of the dollar they would expand. Two billions might be ballooned 
indefinitely - to 20, 30, or what you will. 

Less of reputation for honorable dealing will bring US unending humili­
ation; the impending legal and moral chaos is appalling. 



APPENDIX B 799 

IV. PRESIDENT'S MESSAGE OF JUNE 27, 1935 

Because of the fact that a number of suits were soon hrought 
against the United States by holders of government' bonds who be­
lieved that theY/llOuid prove damage, President Roosevelt, on June 27, 
1935, sent a mE SS&ge to Congress asking that body to withdraw the 
consent of the government to 'be sued upon its currency or securities. 
Several par&gt'&phs from the messsge follow: 

Before the termination of this session of the Congress, I believe that it 
is important thst definite action be taken to eliminate any uncertainty 
with respect to the right of holders of gold clause bonds of the govern­
ment to sue for payment either in gold or else in legal tender with an 
additiona.l sum of 69 eents on every dollar. 

To this end, I urge the withdrawa.l by the United States of its consent 
to be sued upon its currency or securities. 

The question of the effect of the so-caIIed gold clause, in the light of 
the monetary legislation of the 73rd Congress, came before the Supreme 
Court at the term just closed. 

A snit for additiona.I payment under existing circumstances, the court 
said, would .. constitute not a recoupment of loss in any proper sense but 
an unjustified eurichment." 

[Bonds of the United States containing gold clauses - all of them 
issued, sold and payable wholly within the United Ststes - have been 
continuously quoted on the exchanges at no higher prices than bonds not 
containing such clauses. But the continuing possibility of actions by 
litigious persons leaves open the continuing possibility of speculation.] 

There is no public interest, under these conditions, in permitting a 
handful of private litigants to exploit the genera.l public in the hope of a 
wholly speculative private profit. 

This conclusion will hold 80 long as the Congress adheres to its de­
clared policy, now more than a third of a century old, to maintain the 
equa.l va.lue of every dollar in the market. 

I recommend, therefore, the enactment of legislation which will make 
clear that it is our fixed' policy to continue to treat the bondholders of a.Il 
our securities equally and uniformly, to afford any holder of any gold 
clause security, who thinks he could by any possibility sustain any 1088 

in the future, an opportunity to put himself immediately in a position to 
avoid such future loss, and to remove a.Il possibility of any suits designed 
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to hamper the government in administering the public debt and in financ­
ing its ordinary and emergency expenditures. 

There is no Constitutional or inherent right to sue the government. 
On the contrary, the immunity of the sovereign from suit is a principie of 
universal acceptance, and permission to bring such suits is an act of grace, 
which, with us, may be granted or withheld by the Congress. 

The courts, it is hardly necessary for me to add, will always be open 
to those who seek justice, but they were not established for use by a few to 
enrich themselves at the expense of the many, nor to enable a few to 
harass and embarrass sovereign action by the government when taken 
for the benefit of all. 
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