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In the Gourt of the Special Magistrate, First Class, Pooua. 

EMPEROR v,. B. G. TILAK. 

THE DEFENCE OF BA.L GANGADHAR TILAK. 

27th Jaly -1st ./-lagast 1 (}03. 

On lIonda.y, the 27th of July 1903, after the examination of 
Mr. Brewin, Mr. Raghunath Pandurang Karandikar rose at about 1 P. K. 

to address the Court on behalf of the Defence, and concluded his address 

on Saturday the 1st of August 1903 at about 3-30 P. M. The following 
report substantially represents what he said daring these days:-

YOUR WORSHIP, 

This is one of those cases which were sent on the 4th of April 1901 by the 
Honourable Mr. Aston, the then District J adge of Poona to the City Magistrate 

. under Sec. 476 Or. P. Code, but which, on the Fubsequently disclosed oral re
present ation of the latter were transferred to this Court, as it was specially 
constituted to try tbe charges against l\Ir. B. G. Tilak (Exs. 2 and 4). 
The first of these charges related to the alleged false complaint made 
by Mr. TiIak against Mr. Nagpurkar before the City Magistrate Poona. 
But the case was struck oft' the file on 15th July 1903, because it was held 
by the High Court that the sanction of the Magistrate before whom 
the complaint was made was n eceesary for the institution of the criminal 
proceedings; aud Buch sanction, though subsequently granted by the 
Magistrate, was revoked in appeal by Mr. Beauman, whose decision was 
upheld in revision by the High Court in May last. The present case is 
the third of the set of charges originally formed by l\fr. Aston and relates 
to the alleged giving of false evidence by Mr. Tilak in his 14 days' exa.
mination as a witness before Mr. Aston in the applic ation for the revoca.
tion ot Probate re the estate of the late Baba Maharaj, a First 
Class Sardar in the city. It was the desire of the Defence and the Court 
was moved accordingly to take the counts, regarding the forgery of Exhi
bits 63 and 66 first, but this motion was unsuccessful. That would have 
enabled the Court to form an opinion as regards the substantive charge of 
forgery, which, by a. far-fetched reasoning and ma tilated transformation, has 
been absorbed into this perjury so imperceptibly that even the Court some
times was led into receiving the evidence regarding those matters when the 
prosecution evidence was led in chief, but when the Defence touched those 
points, the Court ruled the evidence as irrelevant. After this, the charge 
was taken up by this Court on 2nd October 1902, and since then 60 
witnesses have been examined-28 for the prosecution and 32 for the 
Defeflce, some at Poona and others on commission at Amraoti and 
Aurangabad. The depositions oC these witnesses cover about 3000 foolscap 
pages in manuscript, and when I add to them the number of about 
108 Exhibits filed in the case, it will be setn how difficult it is to 
master all the details of the case and place them before Your Wor
ship within the short time at my disposal. And I do not know if 
I can do jnstice to all the points involved in it. I shall, however, try to 
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do my best, and crave Your Worship'. indulgence tor a few preliminary 
observation. wwch will throw light on the origin and histolJ' of the pro.
secution previotlB to the coming of the case before this Court. 

HISTORY OJ' TBB MARABAI J'AMILY. 

For a proper understanding of the case it would be necessalJ' to go 
first into the histolJ' of the Baba Maharaj family. This family is descend
ed from one Shri Rambhatji Del', a Yajurvedi Deshastha Bramhana 
who lived in tllCJ latter half of the eighteenth century at Babre in the An
rangabad District in the Nizam's dominion, and was the hereditalJ' Joshi 
of Babre and nine other surrounding villages (Ex. 11). Rambhatji had two 
sons, 8hri Harabhatji the elder and 8hri Siddheshwar the youn
ger. This younger son (1743-1811 A. D.) soon became distinguished for 
his Ipiritua1 greatnesli and was eventually elec.ted as the spiritnal precep
tor and adviser by Shivaji II, the then reigning prince at Kolhapur. This 
led Siddheshwar to establish himself at Kolhapur ; while his elder bro
ther Harabhatji remained at Babre. Shri Siddheshwar, alias Boa Maha
raj as he was called, died in about 1811 A. D. leaving behind him three 
sons named Baba, Nana, and Bhau. Nana had no issu8, and the present 
Kolhapur branch of this family is therefore descended from the two re
maining brothers. Of these, Baba lived at Kolhapur and Bhau exchanging 
religion for politics, came op to Poona, as a Vakil of the Kolhapur 
Raja, and is said to have assisted the Honorable Mountstuart Elphin
stone in establishing peacefnl relations between the British Government 
and the Raja of Kolhapur, even before the termination of the Peshwa's rule 
at Poona. A reference to Aitchison's Treaties Vol. VI will show that the 
interests of Baba and Bhaa were specially protected in the Treaties made 
by the British Government with the Kolhapur Durbar, the latter agreeing 
never to molest the possessions or lands or rights of Baba Maharaj and 
Bhan Maharaj during their life-time and to continue the same unmolest
ed to their descendants. These facts are also narrated in the old 
Bakhar (Ex. 76) of the family written by the grandson of Baba and 
the grand-father of Pandit Maharaj, and so far as the line of descent 
from Siddheshwar is concerned, its correctness was admittei by Pandit Ma.
haraj himself in his examina.tion (Ex. 51), while the line of descellt from 
Harabhatji is proved by the testimony oC Bhausaheb Dev oC Nidhone. 
Pandit Maharaj is the representative of the eldest branch (4th in descent) 
of Baba and holds at present the post of the religious preceptor (Garu Ma
haraj) to the Raja ot Kolhapnr. Bhan Maharaj who settled at Poona. died 
in about 1837 A. D. leaving behind him two sons Tatya and Dada, who 
divided the estate consisting of !nams ancestral and self-acquired, Tatya 
continuing to live at Poona. ; while Dada. and his descendants went to live at 
Kolhapur. The late Wasudeo Harihar alias Baba ~aharaj, with whose 
estate we are concerned in this case, was the adopted son of Tatya. He was 
a child when the adoption took place, and the estate,. was ma.naged during 
his minority by his adoptive mother the late Umabai Saheb. When Baba 
Maharaj attained majority and claimed the estate, be found that his claims 
were opposed by his adoptive mother; while his cousin Nana. Maharaj went 
so far 8.S to challenge the adoption itself. This involved the estate in a 
heavy litigation; and when Baba Maharaj was declared the rightful owner 
thereof, it was heavily burdened with debts. Baba Maharaj did not live 
long to manage tws estate. It came into his possession in 1895 and he 
died ot cholera, somewhat suddenly, on 7th August 1897 leaving behind 
him Sakwar Bai alias Tai Maharaj his second wife who was then only about 
16 years old, her yonng danghter, and two other daughters by his first wife 
both of whom had been married at the time, the elder to the first son of 
Mr. Ganesh Shrikrishna Khaparde and the younger to the Son of Bhan 
&heb Kale a rich banker at Benares. At the time of his death Bab!!. Ma~ 
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haraj made a will (EL 8) appointing Mr. G. S. Khaparde, Mr. B. G. TiIak, 
Mr. Kirtikar the Hozur Chitnis to the Raja. of Kolhapur and two of his 
Karkuns, Mr. Kumbhojkar and Mr. Nagpurkar, as trustees to hold aod to 
manage after him all his movable and immovable estate in the same way as 
he himselt would have done until his posthumous son, if any ( for he ex
pected that his wife who was then enceinte would give birth to a son ), or 
failing him, a son, to be adopted with the consent of the aforesaid gentlemen 
8,S trustees, attained the age of majority. 

THE 1'0SlTION OF THE TRUSTEES. 

The will was daly proved in the District Court, Poona, and a probate 
was granted to Messrs Khaparde, Tilak, Kumbhojkar and Nagpurkar, Mr. 
Kirtikar having renounced the trust on the 15th of February 1898, the 
eatate being then roundly val oed at two lakhs of rupees ( Exs. D. 2 and D. 
66). Of these four, Mr. Tilak was not on the spot until 6th of September 
1898 and Messrs Kumbhojkar and Nagpurkar who were mere Karkuns 
under the testator naturally looked for advice and guidance in every matter 
to Mr. Khaparde who had ever since been regarded as the chief trustee both 
on account of his social position and his relationship with the deceased's fa
mily. It washewho directed the atrairs of the estate, the taking of the probate, 
the arrangements made with the creditors of the deceased, and almost every 
other thing connected with the management and welfare of the estate. It 
is true, that Messrs Kumbhojkar and Nagpurkar were amongst the trustees 
appointed by the will of the deceased, but as stated by Mr. Khaparde in 
his evidence, the object of the arrangement was well understood, and though 
Messrs Kumbhojkar and Nagpurkar were nominally and theoretically 
trustees with equal powers with Messrs Khaparde and Tllak, yet as a mat
ter of fact they, i. e. Messrs Kumbhojkar and Nagpurkar, always followed 
the lead of the latter and openly professed to do so. The letters written by 
~fr. Nagpurkar to Mr. Khaparde at this time ( Exs. D. 4, D. 5, D. 6 &c. ) 
fuUy bear out Mr. Khaparde in his statement. It is necessary to careful
ly bear in mind this distinction between the positions of the different trustees 
especially as Mr. Nagpurkar has now endeavoured to set up his right of 
eqnality. Messrs Nagpurkar and Kumbhojkar were as a matter of fact 
paid servants of the estate at the time of the testator's death and were con_ 
tinued in the same post by the trustees all of whom gave to each of them a 
general power of attorney (Ex. 60) for the management of the estate. The 
position of Mr. Khaparde and Mr. TiIak was quite ditrerent. It is admitted 
by Tai Maharaj herself that both of these did not accept the trust or carry 
.on its atrairs for any personal gain to themselves ( Ex. 59); and Mr. Kha
parde has stated that it was only as a. matter of duty to his deceased friend 
and relative that he accepted the trust. It is also in evidence that Messrs 
Khaparde and Tilak did not even charge the estate with their expenses in
curred in travelling on trust purposes; and my learned friend Mr. Strallg. 
man plainly admitted at Amraoti that the prosecution never meant to 
charge Mr. Tilak with any desire to make a. material profit ont of the ma
nagement of the trust. It was, however, contended that the management 
of the trust placed certain patronage and power in the hands of the trustees 
and that it might have made Mr. Tilak urge the adoption of a minor boy. 
Mr. Khaparde has given a flat denial to this suggestion asserting that neither 
he nor Mr. Tilo.k wanted a. long minority even for the pleasure of power. 
I shall have to discuss the point Ja.ter on. Suffice it to say for the present 
that out of the four trustees, Messrs Kumbhojkar aud Nagpurkar were the 
paid servants of the estate and as such occupied a. subordinate position. 
while Messrs Khaparde and Tilak naturatly took the lead in every all'air, 
OD acconnt of their social position and disinterestedness. 

n is not quite necessary to state here how the trust estate was managed. 
by the trustees. A reference to Ex. 61 will, if n~celliary, givesome idea re-



garding the different subjects which came before the trustees' general 
meeting Cor sanction and disposal What is important for our purpose to 
state is that it is they who framed the bndget, regulated the expex:.ditnre, 
made arrangements regarding the liquidation of debts and the management 
olthe property both movable and immovable inclnding the Wada. at Poona· 
On 15th January 1898 Tai Maharaj gave birth to a son at Kolhapur; but 
nnfortunately he died soon after, viz., on 9th of March 1898. This event 
caused some stir amongst a clique in roon&, which was hostile to the manage
ment of the estate by the trustees. Some of these attempted to upset the 
trust on the ground that the will of the deceased became inoperative after 
tbe death of the poslhumons lion. Mr. Nagpnrkar, however, remained firm in 
his support of the trust and in asking the advice of Mr. Khaparde expressly 
stated his own opinion that he would remain as faithfnl to the trustees and 
work as their servant as zealously as he had done under the testator ( Ex. D. 
5 and D.6). He also warned lIre Khaparde that it was quite likely that the 
adverse and mischievous clique might endeavour to bring obstacles in the way 
of adoption and the recovery of the money due on the life-policy of the 
testator. (Ex. D. 6). The opposition did not, however, assume a serious 
form and the matter was settled by turning out of the Wada the mother of 
Tai Maharaj and dismissing one or two servants who were believed to be in 
sympathy with the opposition. It is now alleged by Tai Maharaj that ever 
since the death of her posthumons son she has been acting on the belief that 
the trustees, especially Messrs Khaparde and Tilak, are nobodies and that 
the whole estate of which she became the Bole owner, was managed on her 
behalf by Mr. Nagpurkar. This is, however, a myth, an after·invention, fa.
bricated for tbe purpose of the litigation that is now being carried on in Court. 
The proceedings of the trustees after the death of the son up to the present 
time filed in this Court, give a direct lie to the assertion of Tai Maharaj 
which is also contradicted by Mr. Khaparde and Mr. Nagpurkar's reports 
and letters to the trustees even so late as May, Jnne and Jnly 1901 (EltS. 
D. 3, D. 10, D. 18, D. 20,21; Exs. 22-26, Ex. 71 &c.). The acceptance of 
trust by Messrs Kbaparde and Tilak was a matter of duty and not of honour 
or profit; and it is idle to suppose that they conld have reqnested Tai Ma
haraj to keep them, or either of them, as her gratuitons advisers or that 
after their legal position was questioned they wonId have consented to act in 
that capacity even if reqnested by Tai Maharaj to do so. It is, however, need
less to dwell Cnrther on this point since the right of the trustees under the 
will has been confirmed by the High Court, which reversed the decision to the 
contrary passed by the Hon. Mr.1Aston upon a miscellaneous application 
( dated 29th July 1901) made to him for the purpo3e of revoking the pro
bate granted to the trustees by the District Court of Poona ( Ex. 44). The 
case is reported in I. L. R. 26 Bombay 792. I refer to this matter here 
simply to show that from the death of her son upto the time oC the attempt
ed adoption of Bala Uabaraj in JnIy 1901 Tai Mabaraj never showed, aa 
alleged by her, any desit/) to upset the trust, bnt on the contrary fully ac
cepted and acquiesced in the management of the estate by the trustees ap
pointed by her husband. Mr. Nagpurhr has admitted as much in his 
deposition when he says that" there was no disagreement between Tai Ma.
haraj on the one hand and Messrs Khaparde and Tllak on the other upto the 
18th of June 1898 and that things went on smoothly upto that time. 

TIIB ADOPTION. 

The premature death of the posthumous Bon of Baba Mabaraj naturally 
raised the qnestion of adoption. and as the adoption, according to the 
terms of the will, was to be made with the consent of the trustees, it be
came necessary to make inquiries about the boys available and suitable for 
adoption by Tai Mabaraj. What these inquiries were and. how fnII oppor
tunity was given to each and every trustee and also to Tai Maharaj. from 



i)th March 1898 to 18th June 1~01 to form their independent opinion on 
the point is fnlly proved by the evidence adduced in the case; The matter 
was under consideration for foU 3 years, and when the resolution of 18th 
Jnne 1901 was passed in Poona each party had more than sufficient time 
allowed to him to form his opil1ion on the point. I shall revert to the de
tails of this matter Jater on. It is enoogh to state here that all the trustees 
in a meeting assembled, and at which meeting Tai Maharaj herseU was 
present, eventually decided (Ex. 13) on the 18th June 19C1 to make an 
adoption of a suitable boy, if such could be found, from the Babre branch 
of the Maharaja family, and in pnrsnance of this resolution, Messrs. Kha
parde and Tilak with Tai Maharaj went to ADrangabad and after making 
enquiries at the place, a boy named Jagannath was eventually adopted by 
Tai Maharaj at Anrangabad, openly in the presence of a nnmber of people. 
This took place on the 27th and 28th Jnne 1901. Tai Maharaj was then 
accompanied by three of her personal attendants, two cooks, a peon and a. 
karknn, all of whom had been chosen by Mr. Nagpurkar, and the whole party 
returned to Poona on 29th Jnne 1901. On her return to Poona Tai MahaNj 
was however successfully approached, especially through Mr. Nagpnrkar's m
finence, by Pandit Maharaj, whose brother Bala Maharaj was disapproved by 
the trnstees for adoption by Tai Maharaj ever since he was first proposed for 
adoption, viz., within a few days after the death of the posthnmous son of 
the testator. This led to a repudiation of the adoptiou by Tai Maharaj at 
Aurangabad, and the adoption of Bala Maharaj was actually fixed to 
take place on the 13th of July 1901. Upon the intervention of Mr. Tilak, it 
was. however, agreed to postpone the same for a week, pending the arrival 
of Messrs. Khaparde and Kumbhojkar in Poona ( Ex. 20 ) to whom the 
news was communicated by telegram. Mr. Khaparde arrived in Poona on 
the 15th of July in the afternoon and as usual put up in the Wada, 
where late at night. he learnt that the adoption of Bala Maharaj was to 
take place the next morning. He immediately called Mr. Tilak and both 
of them remonstrated with Pandit Maharaj and Tai Maharaj to give up 
the idea of the seconll adoption as it was illegal and would involve the 
-estate in expensive litigation. But the Pandit would not listen and there
upon it became necessary to give him notice to quit the Wada at once 
with his brother Bala and their mother Radhabai who had come 
into the Wada to carry ont the adoption of Bala (Ex. 21 ) or else take 
the consequences of remaining on the premises without the consent of the 
trustees who were the legal owners thereof. Pandit Maharaj and party 
thereupon left the Wadabefore sunrise on the 16th of Jnly 1901 and the front 
door of the Wada was closed, except for a few honrs in the moming and 
evening, after them to prevent the possibility of a forcible re-entry. Mr. 
Knmbhojkar arrived the next day, and after three or four days' continued 
discnssion, Tai Maharaj herself appeared to give up for the time being the 
idea of Bala Maharaj's adoption; while Mr. Nagpnrkar shewed his willing
ness to desist from working against the trustees and to be obedient to them 
.as before and was retained in the service or the estate, and a complaint of 
-criminal breach of trust that was filed against him was dropped. This 
happened on 20th July 1901, bnt the arrangement did not prove snccess
ful; and, as stated by Mr. Khaparde, designing persons again obtained 
.ascendancy over Ta.i Maharaj who eventnally adopted Bala the brother of 
Pandit Maharaj a.t Kolhapur on the 19th or Angust 1901. It may be stated 
that Bala's adoption was made on the condition that Tai Maharaj was to 
remain in the possession of the estate till her death (Ex. D. 17 )- an in
ducement which seems to have led her into repndiating the first and 
making the second adoption. 

THB LrnGA.'IION. 

Natnrally enongh this led to an open breach between Tai Maharaj and 
Mr. Nagpurkar on the ono hand and the three trustees on the other, and 
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acting npon the advice of persons who were interested for their own sake 
in bringing about the second adoption, Tai lI&baraj some time before 
Bala'. adoption, filed aD application No. 112 of 19J1, dated 29th July 1901, 
in the District Court of roonS. praying for the revocation of the probate 
granted to the tmlltee:s noder her husband'. will. The three trnstees on the 
other hand were thus obliged to file a suit No. 358 of 1901 dated 23rcl 
September 1901, asking for a declaration of the validity of the first adop
tiou at Aurangabad and the invalidity of the second ( Es:. 43 ) in the F"llSt 
Class Sub-Jndge'. Court at Poona. But tho District Judge ordered &1l 
the papers in the adoption suit to be sent up to him for use in the hear
ing of the MisceU"neons application for the revocation of the probate be
fore him; and the proceedings iu the adoption suit had therefore to be 
adjourned Bine die. It was during the heanng of this probate application 
that llr. Tilak was examined for 14 days ( Ex. 1 ) mainly upon the de
tails of AQ.ra.ngabad adoption though it was contended that the matter was 
not relevant for the decision of the application. Tai Maharaj was also 
examined on the occasion, and na.turally enough her story about the 
Aurangabad adoption differed from that deposed to by Mr. Tilak in his 
examination. But Mr. Aston who, in his capacity as Agent to Government 
for Sardars, seemed to have had some interviews with Tai Maharaj ( Ex. 
D. 22) believed her story in preference to that of Mr. Tilak a.nd held 
that there was sufficient ground to charge Mr. TiIak with (1 ) perjury, 
( 2 ) forgery in connectiou with the adoption deed and accounts, and ( 3 ) 
making a false complaint against llr. Nagpurkar \. Ex. 2). Mr. Aston's 
decision regarding the probate applic9.tion was reversed by the High Court 
in appeal ( I. L. R. 26 Bom. 792 ), but the latter declined to interfere with 
the criminal proceedings initiated by 'Mr. Aston against Mr. Tilak (I. L. R. 
26 Bom. 785) and hence the present case. 

THE POLICE INVESTIGATION. 

I have already stated at the outset how the enquiry into Mr. Aston's 
charges against Mr. Tilak was transferred to this Court. But before we 
come to the discussion of the proceedings in this Conrt, I must refer here 
to the preliminary enqniry conducted by the Police into the same charges. 
When Mr. Aston sent Mr. Tilak to the City Magistrate for inquiry into 
the charges framed by him against Mr. Tilak, there was hardly any evi
dence before Mr. Aston to show that Mr. Tilak had perjured himself in the 
witness-box or had fabricated the adoption deed or the adoption accounts, 
except the contradictory statement of Tai Maharaj. Mr. Aston could not 
and did not base his charge upon any two naturally contradictory state
ments made by Mr. Tilak in his examination, but it was founded mainly on 
the fact that Mr. Tilak's story differed essentially from that of Tai Maha
raj, and the Judge did not apparently care to notice the fact that Tai 
M.aharaj was interested in denying the first adoption and that as a suit for 
the declaration of the validity or invalidity of either of the two adoptions 
was already pending in the First Class Sub-Judge's Court at Poona, a 
suit in which Mr. Tilak and Tai Maharaj were arrayed on different 
sides as Plaintiff and Defendant respectively, it was natural that their stories 
should differ; and that it was to say the least improper to tum 
the civil case into a criminal inquiry by charging Mr. Tilak with 
perjury in the same matter. Bnt when the step, howsoever hasty, 
was taken by the District Judge it became necessary to ma.ke a pre
liminary enquiry into the matter and the case was sent to the Police 
for investigation as a non-cognisable offence under Chapter XIV of the Cri
minal Procedure Code. Mr.!Brewin. the Assistant Inspector of Police, was 
entrusted with the enquiry and he has examined either himself or throu.,.h o 
his subordinate officers most of the persons connected with the transaction. 
The details of this investigation would have been fully disclosed if the Defence 
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had been allowed. copy of the report made by the illTestigating officer to 
the District )I~rriat.rata. Bat this has been reCll98d and the DeCence caD 

only uk Your Worship to draw the oatDral inference from this reCu.uJ. f'or 
it ia di1Iicnlt to undersund how the report ot • Police iDqairy eoa.ld be 
treated &8 confidential and why it shonld be withheld from the accased. 
the person most interested in knowing the result of inquiry. It is how. 
enr in eridence that in this inquiry Dot only Tai lIah.araj, but Godn. 
Punti. Shankar, and the Karlmo Bele who accompauied Tal lIa.h&ra.j to 
Aoraugabad were enmined by the innstigating Police officers ud that 
ltr. Page was sent to Al1l'lUlgabad to make inqoiriea 011 the spot. Some of 
the Aurangabad witnesses hat'e also lUted that they had made to lIr. 
Page statements similar to those they made in this case. The Police h&d 
thus complete material before them to judge which of the two stories about 
the Aurangabad adoption, lIr. Tila.k'8 or Tai Maharaj's, was correct and the 
innstigating ~mcer must have submitted the whole of'this m&terial, with 
his opinion thereon, to the District Magistrate POOD&. All these papers 
were available to the prosecution and it is .dmitted tha.t they were in its 
possession when the Defence first called for these papers. It therefore be
comes import&nt to see how far the C&88 now put forward by the prosecu. 
tion tallies with the ca.se disclosed by the Police investigation. It has 
been rnIed over and over again that" The onIylegitimate object ot • pro
BeCntion iA to secure not • conviction bat that justice be done. The pro
secutor is not therefore free to choose how much evidence he will bring 
before the Court. It is prima. lui. his do.ty accordingly to call those 
witnesses who prove their connectiou with the transaction in question and 
aUo .rut 6e a.lJl. to giu i",pqrtanl illformatio71. The only thing tha.t can 
relieve the prosecution from ca.ll.iDg such witnesses is the reasonable 00. 
lief th&t if called they will not speak the truth. " I. L. R. 8, CaL 125, 
L L. R. 10, CaL 1070. These cases have been recently reviewed b1 the 
Fnll Bench of Allahabad in L L. R. 16 All. 84, where it is la.id down 
that " It is the duty of a public prosecutor to conduct the case for tho 
Crown fairly. His object should be not to obtain au unrighteous con~ 
tion, but as representing the Crown to see that justice is vindicated and in 
exercising his discretion as to the witnesses whom he should or should 
not ca.lJ, he should bear that in mind. In our opinion. Public prosecutor 
&bonId not reCase to ca.l1 or put in the witness-box for c:ross-ex&mination 
a trnthfal witness returned in the calendar as a witness for the Crown 
merely because the evidence of such witness, might in lome respect be 
favonrable to the defence. n This is said of .n ordinary prosecution, and it 
is superfluous to add tha.t the observa.tions apply with greater f'orce to • 
prosecution undertaken by Government, for Government cannot be sn~ 
posed to be actuated by an1 motive except that of vindicating jnst.ice in 
• particular case. Bot if we compare the Police inveslioaatiou with 
the case DOW put forward. by the prosecution we are, I.m BOrry to say, 
forced to the conclusioD th&t the advisers of Government have failed to 
show to the Defence th&t fairness to which it is entitled at the 
hands of Government. The Public prosecutor in this C&8O 

had before him all the papers in this Police inl)niry, yet 
he decided to put before this Court • case based only DpoD the statement 
ofTai Jdaharaj. Thus for instance neither Bele Dor Shanbr Dor &Dy of the 
Anrangabad witnesses have been ca.11ed. by the prosecUtiOD though it must 
have beeD aware of the fact tha.t these persona, if ca.11ed, would contradict 
Tai lIaharaj and establish the truth of the ltory told by Mr. Ti1&k. I say 
this because some of the AI1l'aDc."'&bad witnesses have said th&t they told to 
lIr. Page the same story that they deposed to in Court, and they would cer
tainly have been confronted with their previous statements in their eros&

examination, if these were diirerent from the statements DOW made by them. 
In short the whole of the Folice investigation ca.refnI1y conducted by so able 
and experienced an officer as lIre BrewiD seems to haTe been lost DpoD tho 
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prosecution and this explains why the prosecution is now condncting the case 
with the assistance of Tai Maharaj and Hr. Nagpurkar instead of that of the 
Police as is usnal in warrant cases. The fact that the prosecution strenuously 
opposed the prodnction of a copy of the report of the Police inquiry and the 
examination of Hr. Brewiu by the Defence only goes to strengthen the same 
view. I might even go further and say that the prosecution has lowered itself 
down to the level of an alent fighting the battles of Tai Maharaj and Mr. Nag
pnrkar both of whom are deeply interested in the perversion of the tme facts 
relating to the Anrangabad adoption; and all this is done not in ignorance of 
the trne state of things but with a full knowledge of the tme facts and in 
defiance of the Police investigation, made by one of the most experienced 
officers of Government. I know it might be urged that the prosecution is 
not bound by the result of the Police investigation and that it is at liberty 
to choose for itself snch facts as it likes from amongst the material in its 
hands and base its case solely apon the facts so selected. I do not mean 
to deny that the prosecution can do this if it likes; what I urge is that it 
is not fair to do so even in the case of a private prosecution and much less 
therefore in a prosecution instituted by Government; for when Govern
ment undertakes a prosecution, it becomes far more difficult for the Defence 
to meet it than when the prosecution is instituted by a private person. I 
would, therefore, respectfully arge apon the attention of Your Worship, the 
necessity of comparing the framework of the present prosecution with that 
disclosed by the Police investigation. There is practically no ex .. 
planation why certain witnesses whose connection with the case 
is obvious and who were examined by the Police, were not caned 
for the prosecution and why Tai Maharaj has been allowed to put 
forward a story which has been altered in important particulars, so 
far as her alleged confineme.nt in her Wada at Poona is concemed. The 
comparison, I ask for, is not unusual. It has been mled by the Bombay 
High Court so far back as 16th August IS81 that ., In all important cases, 
the Police officer making the investigation should be examined as a wit
ness regarding the circumstances of the investigation; and it was ordered by 
Melville and Kemball JJ. who decided the case, that the observation should 
be communicated through the Sessions Judge to the committing Magistrate 
and the Superintendent of Police ( Vide Queen '08. Rampuri Ratanlal's 
unreported Cases, page 173.) There is also a High Court Criminal Circular 
issued in the terms of the judgment in 1881 for the guidance of Crimina.l 
Coarts. (Vide High Court Circular Orders Criminal, 1902, p.31, Circular 
No.5i). We have examined the Police officer in this Court, but the non
production of his report has hampered the Defence to a great extent. The 
Defence wanted the report to show, how the present case for the prosecution 
was prepared, what informatiou was in its possession ",hen it put forward 
the present case and how it ignored all important facts favourable to the 
accused brought to its knowledge by the Police inquiry. After this it will 
not be too much to say that the aim of the prosecution is not 80 much to 
vindicate the cause of justice as to harass the accused and help Tai 
Maha.raj, as much as possible in upsetting the trust and the work done by 
the trnstees. It is perfecUy consonant with the fact that Tai Maharaj, 
as stated by her in her evidence, should be asked by the prosecution to 
supply information and evidence for the present prosecution, and that the 
Public prosecutor shoaM pay visits to her at her residence for the alleged 
purpose of obtaining the imformation required for the conduct or the case. 
In short, it is a misnomer to call this a Government prosecution but for the 
active and material support now lent by Government to Tai Maharaj, and 
it is doubtful if in any other case Government would have doue the same. 

TII1I PBESJUrr PBOBlWUnON CASK. 

The Police inquiry being thus entirely. ignored, the prosecution had to 
put the case before Your Worship in what may be called a fteUl way. Mr. 
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Aston's charge forperjnry (Ex. 2) comprised four items, (1) that Jagan
nath was placed on the lap of Tai ll&haraj at Aurangabad, (2) that Tai 
:Maharaj was confined in the Maharaja. Wads. at Poona between 15th and 
20th July 1901, (3) that Nagpurkar was similarly confined, and (4) that 
Bala Maharaj was pulled out of Tai Maharaj's room. The prosecution 
has examined 28 witnesses on these fonr points, but at the close of its case 
and even before the prosecution witnesses were cross-examined it found that 
the evidence it led on the last two items of the charge was conflict
ing and uncertain, though Tai Maharaj in her evidence had deposed 
against the accused on both these items. The prosecution, therefore, de
cided to give up these items in Mr. Aston's charge, thereby practically the 
evidence of 5 out of 28 witnesses and also some Exhibits in the case. How 
far the giving up of the last item tells upon the credibility of Tai 
Maharaja's story is a question to which I may fairly call Your Worship's 
attention at this place. Both she and Bala. Maharaj, her second adopted 
son, are as certain as anyone could be about the fact of Ba.la. Maharaj be
ing pulled out of the room and yet on the evidence of Ashtekar, Shiv
ram Narhar, Ganesh Balkrishna, Sa.dashiv Raghunath, and partly that 
of Parvati (Exs. 38, 40, 46, 54, 52) the prosecution deemed it prudent not 
to press the last item in the charge against the accused. I wish the pro
secution had shown the same prudence regarding the two first items 
in Mr. Aston's charge which have formed the subject of this trial. In fact 
Your Worship had given the prosecution an opportunity to withdraw 
the charge of adoption at any rate by putting it to Mr. Strangman whether 
he wished to press the charge of perjury regarding adoption; and 
the prosecution knew that there was little direct evidence to substantiate 
its case at least so far as the Aurangabad adoption was concerned. 
If the evidence of five of the prosecution witnesses contradicting Tai 
Maharaj on the point of Bala. Maharaja's being pulled out of the room was 
sufficient, in the opinion of the prosecution and of the Court, to give up 
the item in the charge relating to the same, the knowledge derived from 
the Police inquiry that Tai Maharaja's story about the Aurangabad adoption 
was directly contradicted by several independent witnesses waS, in com
mon decency, a sufficient reason for the prosecution to withdraw at Ieasll 
that portion of the charge which related to the corporeal giving and taking 
of Jagannath at Aurangabad. There was again the Civil case about the 
Same matter between Mr. Tilak and Tai Maharaj pending in the First 
Class Sub-judge's Court, Poona, and if I am right, Your Worship even sug
gested that the item of perjury relating to the adoption might be given up at 
least on that ground. But my learned friend Mr. Strangman would not yield 
and the resnlt was that the charge as it is now framed (Ex. 78) includes 
two items---one relating to the corporeal giving and taking of Jagannath 
and the other to the confinement of Ta.i Maharaj at Poona.. I shall for con
venience first take up the first portion of the charge, f)iz., that relating to the 
corporeal giving and taking of Jagannath. It runs as follows :-

TIlB CHARGB. 

" E. Clements, Esqr. Magistrate of the First qaiis of Poona. Dis
trict, do hereby charge you Bal Gangadhar TiIak that you on or about the 
21st day of November 1901 a.t Poona., being a witness in lfiscellaneous ap
plication No. 1l~ of 1901 in the District Conrt of Poona aforesaid, being a 
judicial proceeding, then pending before the Hon. Mr. H. F. Aston, 
the District Judge of Poona., aforesaid, and being bound on solemn affirma
tion to state the truth, did intentionally give false evidence, first by know
ingly and falsely stating as follows :-

" The boy waS formally placed by his father On the lap of Tai Mar
haraj n meaning thereby that one Jagannath was 80 placed on the morning 
of the 28th day of Jnne 1901 at Aurangabad (Deccan) "and Tai Maharaj 
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gaYe him sweetmeats and thea the lather said to Tal lIahazaj, now rou 
should protect the boy-the boy ha.a DOW become foar 1IO!l; whether fool or 
wise, he ia 10nra. " 

Whereas in truth and in fact as you the said Bal Gangadhu TOO well 
bew wheD yon gue .nch laIse eridence as aforesaid. the said Jagannath 
was Dot plae&l by his (&tiler 00 the lap of the said Tal Yaharaj. Dor did 
the said Tal lIaharaj give sweetmeats to the said Jagannath, nor was there 
any CODversatiOD as &f'oresaid betweeD the said Tal llt.haraj and the said Ca
ther oCthe said Jagannath either on the said 28th day of Jane 1901 or on 
any other day at Aarangabad aforesaid. " 

It is nece8S&1)' to analyse the charge and see what it exactly 
means. At the ontset I have to point ont that Yr. Aston's sanction 
does Dot COTer that part or this coant of perjnl)' which rela.tes to the 
conversation betwetln Tal Maharaj and Bhaasaheb Dev. It has been 
already stated that Tai.lIaharaja'. atol)' about the events that took 
place at .!arangabad is entirely ditrerent from Yr. Tilak's version of the same 
incident. Tai Maharaj asserts that she did not take any boy in adoption at 
Anrangabad, that the documents oC adoption which were signed by her, 
were never read to her, that she was kept in confinement at Aarangabad 
and that she signed the papers ouly as a means of obtaining her release from 
that confinement. On the other hand, the story as narrated by Mr. Tilak 
states that Tai lIaharaj was never kept in confinement at Anrangabad and 
that she of her own free will and accord, not only signed the adoption deed 
and other papers, which were read by her, but actoally took Jaganaath on 
her lap in the FesenC8 of a number ot people assembled in the open han 
of the Sikb lIandir at Anrangabad, wbere the party had put up. The two 
stories are so nnlike each other that there is DO chance of both being true 
and 80 there ought to be DO difficnlty in deciding whicb of them is or is not 
aupported by evidence. Neither Mr. Aston nor the prosecntion has, how
ever, charged Yr. Ti1ak with perjury on all the coants included in the story 
told by him. For whatever Tal lIaharaj mayeay regarding her alleged COD
finement at Anrangabad, she did not deny her signatu.re to the docnment of 
adoption, and it was a fact that she went to Anrangabad of her own accord, 
driving to the Railway Station from her place of residence noder the direct 
supervision of lIr. Nagpnrkar. It was probably for this reason that 
the charge of perjUl)' against lIr. TOO in the matter of adoption was 
confined to the fIfff'fact of corporeal giving and taking of Jagaanath at 
Anrangabad by Tsi llaharaj. The charge eays nothing about the validity 
of the adoption or the non-performance of Hon& or other ceremonies COD
netted therewith. I wish to urge this point specially upon Your Wor
ship's attention; for the whole evidence for the Defence will baTe to be 
weigbed and examined from this point of view. Yr. Tilak is not caUed 
upon to prove that the adoption of Jagannath which took place at Au
ftngabad is valid in la.... That is a point for the Civil Court to decide 
and will jastly be in issue in the adoption snit DOW pending in the First 
Class Sub-Julloue'a Court, Poona. The point before this Court esclasively 
relates to thefact of corporeal giving and taking and to that fact alone, apart 
from the circumstance whether it makes the adoption irrevocable or 
otherwise. If the fact is proved, lIr. TilU mast be acquitted so far 
&8 this item of the charge is concerned, even it there may appear other 
grounds for holding that the adoption at Aurangabad was imperfect or 
invalid in law. I am aware that • number of other fact& and incidents 
are put forth in evidence in this case, bat they are so adduced not in
dependently but to enhance the probability or improbability of the main 
fact included in the charge, a'Zoo the corporeal giving and taking of Ja
gannath ., Aurangabad. The otrence of perjury 80 far as this item is 
concerned therefore consists 0011 in the fact that lIr. TiIak asserted on 
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<lath that Jagannath was placed on the lap of Tai llaharaj at Aoranga
bad, and that she gave him sweetmeats and his Cather said to Tai Ma
haraj "Now you should protect the boy &c." Tai Maharaj ha.s denied 
all this in her evidence before Mr. Aston and also before this Court, and if 
it can be shown by evidence that the boy Jagannath was placed by 
his father on the lap of Tai Maharaj, the case Cor the prosecntion beCore this 
Court falls through entirely for the giving oC the sweetmeats and the 
father's remarks to Tai Maharaj are matters, which naturally accompany 
the corporeal giving and taking of the boy. 1 do not mean to imply 
that we have no evidence to adduce on these two minor points. 
I simply want to draw YOill' Worship's attention to what may be said 
to form the kernel of the charge on this head; and I shall now pro
ceed to examine how the prosecution has tried to substantiate its case 
in this particnlar. As regards the second part of the charge r;;z. 
that regarding the alleged confinement of Tai Maharaj at Poons, I propose 
to deal with it separately afterwards. 

How THIS CHARGE IS PROVED OR DISPROVED. 

Now the fact that the boy J agannath was placed by his Cather on the 
lap ofTai lIaharaj at Aurangabad, which forms the gravamen of the first 
item of the charge, is one which can be witnessed or actually seen with the 
eyes, and according to the ordinary mles of evidence when direct evidence 
of this fact is available, it is not only a mistake, but absolutely unjudicial 
to rely opon circumstantial evidence for proving or disproving the same. 
It is oot more than two years since' the date of the occurrence of this Cact; 
and inspite of plague at Alll'a.Dgabad, the persons who actually witnessed the 
fact are still available for giving evidence. Again according to the story of 
the Defence, Jagannath's adoption by Tai Maharaj at Anrangabad took place 
openly and in the presence of a number of people. If this is true, there 
()ught to be no difficulty in getting direct evidence of corporeal giving and 
taking ot Jagannath by Tai Maharaj, and there are strong grounds for 
believing that the prosecution was fully aware of the same. In the fi!'st 
place Tai Maharaj when she went to Aurangabad was accompanied by no 
less than seven servants, three of whom Parvati, Goda and Shankar were 
her personal attendants, one Bah was the estate peon, one Bele was a 
karkon given by Mr. Nagpurkar, and two, Vaman and Laxman, were her 
cooks. All these persons are expected to know directly the details of 
Jagannath's adoption, and as most of them were in the service of Tai Maha
raj while the prosecution evidence was being recorded in thil! Court, their 
non-production by the prosecntion is Dot only suspicious, but damaging to 
the case of the prosecution. Of these seven servants, only Godu and Par
vati have been called as witnesses, and we shall presently see what kind 
()f evidence they have given. or the remaining, Shankar was named in 
the list of witnesses and was even in Court in attendance On Tai Maharaj 
but was not examined as a. witness. Mr. Nagpurkar has admitted in his cross
examination that Laxman, the cook, Shankar the It!lzrya, and Gadu were 
in Tai Maharaja's service on the day of his examination. The names of 
Shankar and Laxman have also appeared in the evidence in other connec
tion, but still neither of them was examined by the prosecution; nay. lIr. 
Nagplll'kar, in his examination-in-chief, was expressly asked why the ser
vants in the Wada, other than those already examined, were Dot calledas wit
nesses, and in reply he has stated that they were not called because they are 
favourable to Mr. Ti.l&k. This admission settles the point that the servants 
Dot called by the prosecution were actnally adverse and would have deposed 
against the prosecntioo, if put into the witness-box. The details of the Police 
investigation flU'ther strengthen the same view; for, BaJa the peon, Bele 
the karknn, and Shankar the attendant, were actually examined by the 
police and there can he no doubt that the prosecution had in ita possession 
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the statements made by these witnesses to the investigating Police officer. 
The Defence is, therefore, entitled to rely npon the non-productio,n of these 
witnesses in support ofit& story. I would ask Your WorBhip to refer to the 
above named Calcutta case in support of my contention. In that case 
( I. L. R. 8 Cal. 125 ) it is expressly laid down that" It such witnesses are 
not called ( by the prosecntion ) without sufficient reason being shown ( and 
the mere fact of their being summoned by the Defence seems to ns by no 
means a snfficient reason) the Court may properly draw an inference 
adverse to the prosecution. There is no corresponding inference against the 
accused. He is merely on the defensive and owes no daty but to himself. 
He is at liberty, as to the whole or any part of the case against him, to 
rely on the witnesses of the case for the prosecution or to call witness~s 
or to meet the charge in any other way he chooses; and no inference un
favourable to him can properly be drawn, because he takes one course 
rather than the other." The principle here laid down is as clear as any
thing could be, and a.pplies with peculiar force in the present case. This 
is a case for perjury and as in every criminal case, the onus of substan
tiating the charge rests entirely on the prosecution. It is the prosecution 
that has to prove negatively that Jagannath was not pla.ced on the lap of 
Tai Maharaj at Aurangabad. The rule that a person denying a. fact is not 
called upon to prove it but the onus rests on the persou who asserts, is 
not applicable in the present instance. Here the prosecution must prove 
the charge like any other positive fact, and if it does not discharge this 
duty satisfactorily, the benefit of the doubt must be given to the accused. 
The principle is clearly laid down in Reg. ". Ahmed Ally W. R. Crimi
nal p. 27 where Norman J., in delivering judgment says, " It appears t() 
us that the true rule is that 'Il0 man can be convicted of giving false evi
dence except upon proof of facts, which if accepted as true, show not 
merely that it is incredible, but that it is impo88i6le that the statement of 
the party accused made upon oath can be true. If the inference from the 
facts proved falls short of this, it seems to us that there is nothing on 
which a conviction can stand; beca.use, assuming all that is proved to be 
troe, it is still possible that no crime was committed." Judging by this 
standard, the prosecution cannot be said to have established its case in the 
present instance. Tai Maharaj was admittedly accompanied by seven ser
vants to Anrangabad, three of whom were her personal attendants. All 
these must have known of the adoption if it took place at Auraugabad 
and the prosecution was aware that they had such knowledge. They also 
knew from the Police inquiry that several persous at Aurangabad had 
witnessed the corporeal giving and taking of Jagannath; and yet they have 
deliberately elected to rest their case, so far as direct evidence is con
cerned, only on the testimony of Tai Maharaj and Parvati. What is the 
inference? Evidently the persons not called as witnesses-and their num
ber is very large, if we include the Aurangabad witnesses in them-would 
have deposed to the fact of corporeal giving and takiDg of Jagannath in 
their presence, and the prosecution did not wish to place this evidence 
before the Court. It is not aUeged, much less proved, that these witnesses 
would not have told the truth, if placed in the witness-box, and uuder 
these circumstances, Your Worship can, I think, come to no other conclu
sion, bot that the prosecution has failed to substantiate its charge, and 
has unfairly endeavonred to keep back from the Court a large mass of 
direct evidence, without showing any reasonable ground why it was not 
produced by it, except that if produced it would go against it. A case like 
this deserves to be dismissed even without calling npon the Defence to 
produce its evidence. 

I have stated tnat the direct evidence in favour of the prosecution con
sists only of the testimony of Tai Maharaj and Parvati. OC these Tai 
Maharaj who has been practically the real prosecutrix in the case is posi-
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tiy, in her assertion that sh, did not take Jagannath on her lap at Anrauo~ 
t.d. Yay, she baa embellished her story by incidenta and facts, which 
existed only in her imagination, and which .. ere eully 6ID4llow41 hy the 
prosecution that dit.earded the whole Police inquiry conducted hy an able 
o1licer, siml'ly becanJe it did ntlt afford snfticient erldeneo ag&inst 
lIr. Tilak. I Ih&II hue to "yen later 00 to the falsity of Tal Maharaja'. 
storr J't'gardiDg incident. other than the corporeal giYing and takiDg or 
JagMlDat.h. Here we are concerned only with the latter; and it is true 
that Ihe does usen that DO giYiog and taking of Jagannath took place at 
AlD'8J1gabad. nut this asaerUon is met by another eqnally clear usertion 
or lIr. Tilak on oath that lbe boy Jagannath was, as a matter or fact, 
placed on the lap of Tal llaharaj at Anrangaba.d.. The two statements 
contradict each other, and the present item of perjury is based solely upon 
the contradiction. We cannot therefore attach any weight to the statement 
of Tal llaharaj unless the same is substantiated. hy reliable independent 
endence. .:rills eYidence, 80 far as direct testimo ny is concerned, consists, 
in the present instance, only of the eYidence of Godn and Parnti. Both 
of these witnesses are the personal attendants of Tal lIaharaj. GodOy 
howner, assert.s that she is a friend and not a senant of Tal lIaharaj, 
though in her crosa-examination she has admitted that sbe is the wi
dowed daughter of A ppa Shastri, a late &ervant of the estate and as she 
had no means of livelihood &Cur her father's death sbe was taken into 
serrice by Tai lIaharaj with no remuneration except meals in the Wada. 
A woman of this kind, not snpported by her husband's or father's relations 
and entirely dependent npon Tal llaharaj for her bare maintenance, can hard
ly be urected to giye any eYidence against Tal llaharaj and it is no wonder 
if she proYed only an alter ego of the latter. Most of her eYidence in the 
examination.io-chief is taken up in narratiog what Tai lIaharaj said to her 
about certain incidents alleged to hue taken place at Anrangabad, and 
it can hardly be looked upon as an independent corroboration. Her e¥idence 
is practically another edition of that of Tal llaharaj, and &Dy statement of 
her J't'garding adoption cannot be considerel reliable. Her ~er of giring 
eYidence is also remarkable. She remembers that there was no adoption by 
Tai llahal'3j at Anrangabadi bnt when questioned in the cross-enmination 
whether a number of people had not assembled on the 28th of Jnne in the 
marble han of the Sikh Mandir. she feigned ignorance and &aid that ~he did 
not know it &Dy people had 80 assembled in the marLle hall on that day, 
but that she was sure that they were not seen by her in her way as she pa.."Sed 
from one room to another. There are many other inconsistencies and contra
dictions in her eYidence which will be noticed later on. when I come to 
discuss the question of the alleged confinement of Tai llaharaj at Auranga
bad. So rar a, the present question is concerned it is enough to eay that 
Godu like Tal lIaharaj denies the fact of adoption but is unwilling to 
state the circumstances or incidents which she must haye witnessed on the 
27th or 2Sth June. Aa for Parvati, her evidence is utterly useless for 
the purposes of the prosecution. The story of the prosecution as stated by 
Tai Maharaj makes the laUer sign the adoption pper in her room when 
Parnti and lIre TiIak were alone present therein. BQt Parvati gives a 
flat denial to this story and says that Tai llaharaj never signed &Dy paper 
in her presence in the room assigned to her on the upper floor of the 
JIanJir, nor was she ever told to see if a c:arria.,~ 11"&8 ready at the door at 
the time of the signing of the document on the 28th Jnne 1901. As 
regards the corporeal giring and taking of J~aannath she has stated in her 
examination-io-chief that she did not personally see &Dy boy being adopted 
but in her cross-examination .he has admitted that on the morning of the 
28th of June 1901, a number of people had assembled in the marble hall 
of the Sikh llandir at Aurangabad and Tai llaharaj and Jagannath'. 
father were amongst them, while Jag&nnath was sitting in Tal llaharaja's 
front.. This IRlbstantialJy &Upports the story of the Defence, for P&lTati 
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'Was not expected to be present at the meeting all along, and it is not nn
likely that .he may have gone out at the time 'When the boy was actu&lJy 
placed on Tai Maharaja'. lap. Another circumstance which deserves to be 
noticed in connection with this witness is the fact deposed to by her in her 
re-examination, viz., that Tai Maharaj was willing to adopt a boy at 
Anrnngabad and that a contrary statement made by her in her examination
in-ehief was made because on the s'\me day she was told ont of Jourt by some 
one on behalf of the prosecution to give her evidence in a particnlar way. But 
even leaving this fact aside. I do not think that the prosecution itself wonld 
care to rely on Parvati'. evidence so far as direct evidence is concerned. 
We have therefore nothing except Tai Jlaharaja's statement half.heartedly 
corroborateJ by such a witness as Goda, to prove the ease for the prosecu~ 
tion on this point; while its omission to call a nnmber of witnesses con.
nected with the transaction heavily teUs against the probability of Tai 
1tIaharaja's story. I have shown above that the Defence is fully entitled to 
rely on th;s omission. And when in addition to it, it has the direct evidence 
of no less than 9 witnesses, who depose from their own knowledge to the 
fact of corporeal giving and taking of Jagannath at Aurangabad-witnesses 
whose social position and credibility are unquestionable, I think Your 
Worship cannot but orJer the acquitlAl of the accused on this point. It is 
a case between Tai Maharaj and Godn ou one ha.nd and Mr. Tila.k: aud one 
dozen respectable gentlemen ou the other, a.nd I fa.il to see how anyone can 
be convicted on a. charge of perjury under the circumstances. 

hmIRECT EVIDENCE FOR THB PROSRCL"TION. 

What I have already said about the direct evidence for the prosecntion, 
will explain why the prosecution has attempted to base its case on indirect 
or circumstantial evidence. The advisers of Government or Tai 1fa!:laraj 
were morally convinced that the whole of the direct evidence w.u dead 
against the case set up on behalf ofTai 1fa.haraj, and as an alternative, they 
have sought to establish their case by circnmstautial facts, which On acconnt 
of their dnbious character they knew could be twistecJ and perverted to 
serve their pnrpose. I ho~ to convince Yonr Worship that all these cir
cumstantial facts have as a matter of fact been wrongly construed or under
stood by the prosecution and that in some cases at least, the wrong constrnc
tion amountiJ to their intentional perversion of these fa.cts. But at the outset I 
wish to draw Your Worship's attention to the general principle of eviJence 
that when a fa.ct is capable of direct proof and such proof is prodnced, it 
ca.nnot be shaken by circumshntb.l evidence nnless it be of such 
a natnre as to be wholly and absollllel!/ inconsistent with the existence 
of the fact as proved by the direct evidence. It h:\s a.lso to be borne in 
mind that the offence, with which the accused is charged iu this case, is one 
of perjury, and therefore whcn a number of witnessesdirecUy depose in favour 
of the accused, it is, to say the least, unsafe to rely on the indirect ·evidence 
adduced on behalf ofthe prosecution. I would, therefore, ask Your Wor
ship to bear this principle in mind in weighing the indirect eviJence for the 
prosecution against the direct evidence on behalf of the Defence, and to 
judge of the probability or improbability of the fa.ct in issue accordingly. 
I now proceed to examine seriatim the various facts or incidents pnt for
ward by the prosecntion as tending to show the improbability of any corpo
real giving and taking of Jagannath at Anrangabad. The whole case for 
the prosecution, if I understand it right, amounts to this :-We care not for 
the direct testimony, however overwhelming it may be; Tai lIah:\rsj may 
have willingly gone to Anrang:\bad; but there are a number of circum
stances occnrring before her journey to Aurang.lbad, during her :;tay at the 
place and even after her return, which go to make it highly improb:lble 
that Tai JIaharaj could have taken on her lap any boy in adoption at that 
place. In short, the prosecution would urge that the probabilities of the 
case are against the fact of corporeal giving and taking, and th~t these pro-



15 

babiIities ought to be allowed to override the direct testimony, howsoever in
dependent aDd trustworthy it may be ou other grounds. 1 have already 
said that this position is perfectly nntenable in law, and I hope presently 
to show that the probabilities on which the prosecntion wishes to rely are 
either imaginary, ilIasive, and in some cases at least, c1amay inventions aDd 
aner-thoughts or obvious perversions ot troth deliberately made by persons 
who knew not what evidence docnmentary or oral might be urged to demo
lish these inventions. Tai lIaharaj is still young and inexperienced and 
as observed by 'Mr. Khaparde is likely to be led away by persons who 
surronnd her. But surely that does not, in any way, diminish the re
sponsibility other advisers, nor serve the purpose of investing her statements 
with a character higher than that or clnmsy fabrications made to suit 
her pnrpose. 

TESUlmliT.lBY WISHES OF THB DECEASED. 

The first circumstance put forward by the prosecution to show the 
i1!probn.bility of the Aurangabad adoption is that the testator at the 
time of making his will expressed to Mr. TiIak his desire that in case 
aD adoption was deemed necessary it should be made from amongst the 
descendants of Siddheshwar at Kolhapur and that he signed the will after 
Mr. TiIak gave his oral promise to that effect. In other words, it 
is suggested thllt it was the express wish of the testator not to adopt 
from any family other than that descended from Siddheshwar aDd, 
therefore, an adoption from the Babre branch could never have been 
thought of, much less effected. Now in the first place, admitting 
for the sake of argument that such was the desire of the testator, it 
cannot be said to make an adoption from the Babre family impro
bable. For there are numerous cases in which testator's oral wishes 
are not carried out to their fullest extent. The will as it I!tands contains 
no provision as regards the family from which the adoption ought to be 
made. It leaves the question open, and very strong evidence is required to 
interpolate in the will, by way of a snpplement, condition which could 
have been easily inserted into it at the time of its execution. Let us see, if 
the prosecution has produced such evidence. Mr. Tilak's version of the inci
dent will be found in Ex. D. 14, and it is an admitted fact that the very 
idea of making a will was started by Mr. TiIak an:! carried out by him after 
it was consented to by the testator. Mr. Tilak states in this report ( Ex. 
D. 14) that when the draft of the will was read to the deceased, the 
latter told him to insert in it words to the effect that the adoption shonld 
be made from boys in the family (without using any qna.lifying words ). 
Upon this 1\Ir. Tilak told the decel\Sed that it was not proper to insert such 
words in the will; for, perchance, a suitable boy may not be found in that 
ease, or bis guardians would impose impossible conditions; and that it 
was, therefore, desirable to leave the hands ot the tmstees unfettered to 
have the adoption made from the family or outside the family, as they 
might think proper. Whereupon the deceased agreed with lfr. Tilak's 
view and the words, proposed by him, were not inserted in the wilL The 
prosecution accepts this story in snbstance, but it is altered at the end by 
making Mr. Tilak orally promise the deceased that the adoption would 
be made only from the family of Siddhe&Awar. The will as it studs is not 
ambiguous, aDd requires no explanation, and the deceased understood itl 
as well as anyone else. It is, therefore, against law and common sense to 
allow any party to prove au oral condition not mentioned in the wHl, 
not necessary to make its meaning plain and inteUigt'ble. The will dis
tinctly contemplates the contingency or the posthumons or the adopt
ed son dying SOOn after btrth or adoption and the conseqnent necessity of 
making as many adoptions as necessary, and it is unreasonable to snppose 
that iltbe testator really desired to adopt from the Siddheshvar family, that 
condition could have been omitted. Besides, it is not explained why 'Mr. Tilak 
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should haTe gone the length of making an oral promise to the testator &t 
this time. He, i. e. Mr. Tilak, knew little at the time abont boys from or out
side the family eligible for adoption, nor was he interested in any of them. 
The argument he urged against the insertion of the condition was a general 
one and iC the testator had not accepted it, it would have been a matter of no 
consequence to Mr. Tilak if the condition was or was not inserted in the wilL 
The story ot an oral promise by Mr. TiIak is therefore improbable on its face. 
Let us, however, analyse the evidence prodaced by the prosecution to support 
its atory. This is contained in the evidence of Ghotavadekar, Phadke, Tai 
Yaharaj and Nagpnrkar. Of these Ghotavadekar sa.ys that Yr. TiIak only 
told the deceased that the trustees would erukarour to carry out the wishes 
ot the deceased in the matter, clearly meaniag that there was no definite 
pt'omi,e made to the testator. His evidence therefore does not support 
the view of the prosecution. Narayan Vasudev Phadke Etates that when 
the draft of the will was read to the deceased, the latter told Mr. Tilak to 
ins~ in it the words to the effect that a boy from the Siddheshwar family 
should be adopted, but Yr. Tilak said that it was not necessary to insert 
that condition and that if au adoption be necessary, a boy from the family 
of Sidhheshwar would be selected. This witness i~ an old friend of the family 
being a Karbhari to the late Umabai Saheb, the adoptive mother of Ba1>& 
Maharaj, and has attested the will in question. He is again in no way 
favourably disposed towards the trustees, for, as stated by Yr. Khaparde, 
he was a principal member pf the clique hostile to the management of the 
estate by the trustees in 189~ and had to be shut out of the Wada for 
some time. He does not explain in his examination-in-chief what he 
understood by the expression ., the family of Siddheswar Maharaj " used 
by the deceased in this connection. Bat in his cross-examination he has 
admit ted that when Yr. Tilak made inquiries about the relations of 
Yaharaj family, it was this witness himself who told Mr. Tilak that some 
of Baba llahuajo.'s Maulxlnd& were at Babre. It is, therefore, clear that 
the expression "the family of Siddheshwar" was understood by the wit
ness to include lineal descendants as well as collateral relations of Siddhe
shwar. His evidence is not therefore favourable to the prosecution, which 
tries to limit the meaning of the above expression only to the lineal des
cendants of Siddheshwar. There remains the evidence of Tai Maharaj and 
Yr. Nagpurbr bat both of these assert that the discussion about the alleged 
condition tJOk place not at the time when the draft of the will was read 
to the deceased, (Mr. Nagpnrkar goes so far as to assert that the draft taken 
to the deceased did not go beyond the first feur lines), but at the time 
when the final document was ~"1led by the testator, thus contradicting 
Ghotavadekar and Phadke in an important particular. Tai Maharaja's 
hesitation to give the details of the incident further shows that she was 
then hardly in a coudition of mind to attend to these details. It may also 
be noted that the prosecution has not called Dr. Modi who was admittedly 
present at the time and had attested the docnment, and whose independent 
testimony would have been far more valm~ble than that of Phadke or 
Nagpurkar. Yr. Ranade, who is an attesting witness to the will 
and who was examined as a witness in the case on behalf ot the 
prosecution was a.lso not questioned about this incident. But it i3 
unnecessary to search for omissions and inconsistencies of this 
kind; for the conduct of Tai lIaharaj and ~agpnrkar, after the 
death of the testator, furnishes us with the strongest contradiction of the 
story about the oral promise to the testator now put forward by them. It 
is an admitted fact that Mr. Tilak was not in Poona till the 6th of Sep
tember 1898, and the posthumous Son or Baba lIaharaj died on the 9th 
of March of the same year. There was thus fnII seven months' interval 
betweeu the death of t~e posthumoas son and lIr. Tilak's appearance on 
the scene, and both Tai Maharaj and ~agpnrkar were free daria", that 
interval to carry out the wishes of the deceased, as they knew th:m, in 
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the DUtter of adoption. Yet what is the result! We hue it in nidence 
tlat immediately on the death of the posthumous son, Pandit lIahuaj 
pat Conrard hU brotLer Bala Cor adoption by Tai lI:iliaraj and requested 
the Durbar of Kolliapur to iDur~eJe on his belalf. This proposal made 
in indecent h:s.",-te wu indignantly repudiated by Messn. Kh3rmd~ Kum
Lhojl..-a.r and Xagr.nrkar. as well &3 by Tai lIah:U'3j ; Kumbhojhr going SQ 

far a!I to inform the DiwSIl of Kolhapnr that there was no boy in the Ko
lhapur brsnch of the family eli,;iLla for adoption. (Ex. D. 52). Mter Bah wu 
thus rejected, it 1fU lli. X8gpnrbr himSelf an.! hter on &Iso Tai Mahar:t.i 
that proposed to lIr. Khap:uJe tl gil"e his youngest son in adol,tion to 
Tai :llah3.raj. There were agsin proposals made for the adoption of Tai
lIahanja'a brother. ~ow if both Tai lIaharaj and ~agpurk:ar k&ew. as 
they noW' pretend to .Ill, that it was the testator's wish not to adopt any 
one not lineally descendel from SiJJheswar lbh:usj, it is impossible 
to understand .. hy on earth should they hsl"6 made any propo5:LI 
to Mr. KhapuJe; for lIr. Khaparde was the last man to Le tritleJ 
with in this 1I'll1. and why sh.)ul.l they lul"e eDt~rtained, and not 
I'ilenced il& lilJtilt~. any propo-.'3.1 about adopticg Tai lliharsj.l's bro
ther? The eridence on this point consists of aut.)gral,h letters 
written bylir. ~a~urbr and theae being written at a time when tha 
events, referred therein, took place. are foU more rtliable than the st:lte
menu made- byllr. ~a .. :'<"1)urkar in his eridence about the wishes of the test~ 
tor. I refer first to Ex. D. 16. This is a letter written by lIr. ~ag
purku to Yr. Khsparde, on 1!!th September 1S9S. auJ amon.:;st other 
matters, he gi1"es therein an accOllDt of his fim interl"iew with )fro TiLk 
in the mattt'r ofad~)ption. He writes to Mr. Khal':ude th:lt )fro Tilak 
desires to bring a boy Crom amongst the llrau14l!d4 anli ket'p him Dear 
Tai lIaharaj for !'Ome time before he is MOl/ted, but he (lIr. ~sgpurhr ) 
expressed his disappronl of the idM on tie ground that it is not desir:1L1e 
to allow any time to lap..«e between the appronl and the &doI,tion of 
a boy, and that Yr. Tilak accepted his l"iew. Imme.liately after he re
fers to the proposal of adopting Mr. Khspwe's youngest son and promises 
to C3I1'J out the wi5hes of lIr. Kbaparde in th, matter. statin,; tht.t Tai 
lIaharaj ha.s also received the ides f","aurably. What fullows is. how
el"er, still more important. Sloes.king of lIr. T ilak's attitude, he MyS, 
" lIr. Tilak says that a boy from 6Nz/t,baRu should be aJopted and not 
any one el~. H~ say' that the wishes of the deceased were to the S3lIle 
eiI'ect. This was said incidentally in reference t> Sinnarw's boy." Here 
we hal"e a clear statement of )Ir. ~agpurb.r tl\at he learnt of the dece:L.c:ed's 
wishes first from )Ir. Tilsk:, and that it \1"M lIr. Tuak and not he, 
who W!L9 then a..~nst any adoption from outside the u'1u!,alld4. This 
letter is written when there were no dissensions between the trustees inter 
~e or between them and Tai lIaharsj. It u written in the ordinary course of 
business and &lmost immediately after the incidents therein mentioned took 
pla.ce. If lIr. Nagpurkar really knew at the time what he DOW pretends to 
know about the testator's wishes, it was tAil time when he should hue stat
ed them in plain terms and repudiated any propos:1l as Yr. Tilllk did, about 
the a.ioption of lIr. Khaparde's younge:,-t sen. or of Sinnarkar'a boy, i. e. 
the brother of Tai lIaharaj. He does not only fa.il to do so, but coolly reports 
what lIr. Tilak told him aboat the wishes of the decM..~ Is it, I ask, con
sistent with the position he has now taken up? Eridently not. lIr. Nag
purksr in his orsl eridence admits that; Tai lIaharaj asked for lIr. Khapar
de'. youngest !'On. but tries to explain it away by adding that this was done 
to stop the lltaJpat lor Nans lIaharaja's son,-an expbnation which is 
directly contradicted by Ex. D. 53, which shews that lIr. Khaparde n.s op
posed to any Kolhapnr boy IUId especia.lly Nana'. 6OD, and therefore there 
was no necessity to m&k:e snch a misrepresentation to lIr. Khapardl". This is 
not, however, the only occasion where Nagpnrbr receil"es proposals of adop
tion from outsido the Kolhapnr Camily without any protest.. In his letter 
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( Ex. D. 9 ) to lIr. Kumbhojkar dated 18th April 1899, he says that Tai 
Maharaj intends to go to Sinhagar during the hot season, and that as Mr. 
Tilak is there, it ill natural that the adoption question wonld be discnssed 
every day. He then quietly states without any comment that "he has 
received a message (from Mr. Tilak) the day before through Shan
kar nao to inquire about boys at Babre." This shows that at the time of 
thia letter the proposal did not strike 1:.r. Nagpurkar as con
tradictory to tile wishes of the deceased. But this is not all. In his letter 
dated 26th April 1899 (Ex. D. 8), he writes to lIr. Kumbhojka.r that 
" Shri ( Tai lIaharaj ) has fully made up her mind not to adopt from the 
family, nor is it the express desire of Mr. Khaparde," and the same asser
tion is repeated in his next letter to Mr. Kumbhojkar dated 5th May 1899. 
"(Ex. D. 7 ). So from the death of the posthumoas son till the 18th of June 
190J, Mr. Nagpurkar's conduct was directly opposed to the testator's wishes 
as now pat forward by him. And if his present assertion about the testator's 
wishes be tme, his conduct since the death of the posthumous son becomes 
inexplicable. We must, therefore, reject his story about the alleged oral 
promise given by Mr. Tilak in his presence to the deceased. The same obser
vation applies to Tai ~!ahara.j. We have Mr. Khaparde's evidence that she 
herself proposed to him to give his youngest son in adoption to her. We 
have also the statement of Mr. Nagpurkar ( Ex. D. 7 and D. 8), that Tai 
Maha.raj had fully made up her mind not to adopt from the Kolhapur fa
mily, long before April 1899. If Tai ~{aharaj knew what her husband's 
last wishes were and was anxious to act accordingly as she noW' pre
tends to do, how could she have made up her mind not to adopt from the 
Kolhapur family, for we cannot but suppose Mr. Nagpurkar to have been in 
possession of her real views in the matter. But we need not depend on Mr. 
Nagpurkar's- letters to determine the views of Tai Maharaj. It is in evidence 
tha.t a meeting of all the trustees was held at Sinhagar in May 1901 where 
the question of adoption was discussed in the presence of Tai Maharaj, and 
a resolution passed directing Mr. Nagpurkar to send some one to Babre for 
obtaining information about boys from the Babre family available for 
adoption (Ex. 62). Some days before this resolution was adopted, Mr. Rha
parde had an interview with Tai Maharaj in which the question of adoption 
was discussed, but no decision was arrived at, as Tai Maharaj wanted time to 
think over the matter. Two or three days after Mr. Khaparde wrote to Tai 
Maharaj a short chit (Ex. 80) enquiring if she had made up her mind, andu 
so, requesting her to communicate the same to him. In reply to this note 
Tai Maharaj wrote to Mr. Khaparde ( Ex. D. 20) that her mind is rather 
confused regarding the question of adoption, but she states that" she thinks 
there are boys at the village of Babre; after first seeing some, and then all 
boys, a decision should be come to." This statement is made in May 1901 
and it is admitted by Tai Maharaj in her cross-examination that the letter 
was written of her own free will and without any the least pressure from 
outside. The whole of the letter is again in her own handwriting and 
nothing could be more plain than the fact that at this time she herself was 
inclined to make an adoption from the Babre branch of the family. If so 
what becomes of the alleged oral promise made by Mr. Tilak to her deceased 
husband in her presence? Evidently the story is an after.invention made 
to give a colour oflegality to the second adoption. Mr. Nagpurkar has at
tempted to get out of the statements in his letters to Mr. Kumbhojkar (Ex. 
D. 8, D. 7. D. 9) by statiDg that they were written fraudulently to purposely 
mislead Mr. Kumbhojkar. But this explaination is absurd ou its face, 
for Tai Maharaj had then but just returned to Poona. from Amaraoti, 
where she had been Mr. Khaparde's guest for six months, and it is quite 
natural to suppose that she had imbibed or accepted ~Ir. Khaparde's 
view in this matter, which was that no boy from Kolhapur is eligible (Ex. 
D. 8 and D. 53). and that Mr. Nagpurkar was merely giving this information 
to his co-trustee. It is needless to comment further upon such an explana-
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tion; what guarantee is there that a man who at one time attempts to de
fraud his co-trnstee and friend in this way, may not at another time be de
franding the Conrt and the prosecution? Bnt even this explanation fails in the 
case of the letter he wrote to Mr. Khaparde on 12th September 1898, and in 
which he ex pressly makes the proposal regarding the adoption of Mr. Kha par
de's youngest son and the brother of Tai Maharaj. It is nowhere suggested 
that this letter was written fraudulently to Mr. Khaparde. As regards 
Tai Ma.haraj, an attempt has been made to explain away her statement in 
Ex. D. 20 by twisting and distorting the words therein. The words 
in the letter a.re :-" i!R{ tJT~ ?f.lr ati'fq Cfiift ~ 1fT~ m ri !f.'i 
'JTFf ~ arrtr m". Tai Maharaj has been made to say that by ~ 
she means the Kolhapur boys, and by ri the Kolhapur and the Babre 
boys. But this meaning is quite unnatural and it is hardly better than 
a quibble to get out of the difficulty if possible. Let us take the words as 
they are-<fim qfi;;fl' m;r ;:fq{ ri ~ ~ ~~. Here there are two 
things mentioned as n~e8sary to be done before any decision is arriv
ed at, the first is lJfiI'fi qf{t;fr 1fT~, and the second is ;f~ ri ~~ ~. 
The word ~ or (first ) in the first sentence corresponds to ;:fq{ (then) 
in the second sentence and remembering that the letter is written by a lady 
there was hardly any nece!!sity to resort to hair-splitting over the meaning of 
the expression and question. There is no mention of Kolhapur in the 
whole letter nor is it referred to anywhere impliedly. It is therefore 
-absurd to suppose that Tai Maharaj could have ever intended to refer to 
Kolha pur boys by the words qft.;IT ( first) in this senten ce, and is evidently 
quibbling, more probably at the instance of others than of herself, when 
she says that lfTitfr ( first) refers to Kolhapur boys. But even accepting 
her interpretation for the sake of argument, it has yet to be explained why 
she should--refer to the Babre boys at all, if she knew, as she now pretends 
to do, that it was the positive wish of her deceased husband not to adopt 
from outside the Kolhapur branch of the family. In short the whole 
conduct of Mr. Nagpurkar and Tai Maharaj subseqaent to the death 
of the posthumous son of the testator is directly opposed to 
the story of the alleged oral promise given by Mr. Tilak to the testator in 
the presence and to the knowledge of these persons; anll the only conclu
sion we can draw from these facts is that both of them always considered 
themselves free to receive, entertain or make proposals of adoption from out
side the Kolhapur branch, and it was only when the trustees decided to 
llodopt a boy from the Babre branch, that Mr. Nagpurkar first thought of the 
alleged oral promise for the purpose of opposing the resolution in the in
terest of Bala Maharaj, a promise of which Mr. Nagpurkar knew nothing 
on the 12th of September 1898, and also not'till he wrote his letter dated 
18th June 1901 to Mr. Khaparde (Ex. D. 12), for in that letter Mr. Nag
purkar only speaks of having U learnt," and not personally known, of such 
a promise. It is quite natural that when Tai Maharaj was won over 
to this view after her return from Anrangabad that she too should 
think of adopting the excuse put forward by Mr. Nagpurkar. We can 
thus ea!fily explain Mr. Nagpurkar's minute of dissent (Ex. 13) on the reso
lution of the trnstees purporting dated 18th June 1901 in which a reference 
to the a.lleged oral promise appea.rs for the first time, and Tai Maharaja's 
statement before the Agent dated 6th Jnly 1901 (Ex. D. 22), wherein she 
says that it was her deceased husband's wish to adopt from the family. 
Unfortunately for both, they did not, however, know that the whole of 
their previous conduct ever since the deaUi of the posthumous son would 
give a direct lie to this excuse and that evidence in the sha pe of their auto
graph letters was available and would be produced to prove the falsity 
of their contention. I do not think the prosecution would venture to ex
plain Tai Maharaja'S or Mr. Nagpurkar's conduct in the matter of adoption 
subsequent to the death of the posthumous son by arguing that both of 
them were not bound to carry out the alleged last wishes of the testator 



in the matiere For if Tai lIaharaj 1r&J free to select a boy from what
ner family abe liked, the trnstet'S could nrge the same on their behalf with 
greater force. 

Tlrs ALLBCED DETE1WDU.nON 01' TAJ lIA.BJ.Ul TO ADon BALA. lIA.~l. 

The second circumstance urged by the prosecution to render the Au
rangabad adoption improbable is the alleged determination or Tai Maharaj 
to adopt Ballo lIaharaj the yoanger brother of Pandit 1I1lharaj from the 
beginning. This theory is put forward in the evidence of Mr. Yagpnrbr, who 
saya in his enmination-in-chief that "Tai Ma!J.araj thonght of adopting 
Bala lIaharaj four or six months after the death of her po:,-tbnmous son. II 
Tai Yaharaj, however, does not accept thH story and says in her evidence 
that ahe selectea Dala Haharaj when abe went to Prayag neal' KolhApar 
at the begianing of 1901. Mr. Nagpurkar's st&tement is farther incompatible 
with his letters to Messrr. Knmbhojkar and Khaparde (Exs. D. 1, D. 8 and 
D. 5 .. ). The last ot these is written on 22nd Jannary 1900, and Mr. Nag
purkar expressly refers in it to the proposal of the adoption of Nana Ma
haraja's son. We have also lIr. N"c"1lnrnr's report to the trustees dated 
22Dd May 1901 in which he reqnested tht' trustees to finally set
Ue something abont the adoption at the meeting to be ht'ld soon after· 
(Ex. D. 10.) This is, to say the least, inconsistt'nt with the supposition 
that Tai Maharaj had made up her mind to adopt B&la Maharaj shortly 
aner the death of her posthnmous son; for, in that ease it wonld have 
been useless to disctlSS the question 01' to collect information about all the 
available boys in order to enable the trnstees and Tai Maharaj to make a 
choice therefrom. Tai Maharaja's letter to Mr. Knmbhojkar d"ted 13th October 
1898 (D. it). asking him to obtain information about the available boys at 
Kolhapnr and bring it with him to Poon&, further strengthens the same 
view. We have again Nagpnrkar's own letters to Knmbhojkar written 
in May 1899 (Exs. D. 8, D.9) in which be t'xpressly says that Tai Maharai 
had made np her mind not to adopt trom the Kolhapur family.-a letter 
that gives a dilt'Ct lie to the story of the prosecution. It is true that 
Bala Maharaj was put forward by Pandit Milharoj within _ week ai'tt'r the 
death of her posthumous son, and the Kolhapnr Durbu was being indnced 
to bring pressure upon Tai Maharaj to accept the proposal. But it can be 
easily seen from (En. D. 52, D. 23) and Mr. Khaparde's and Mr. Nagpur
kat's evidence that the proposal was summarily rejected at the time 
as too selfish and indecent by aU including Tai Maharaj and that no
body ever thonght ot it seriously afterwards. It is also in evidence that 
at the meeting ofthetrnstees held at ViLhalwadi in Jnne 1899, Mr. Kum
bhojkar Jaid before the meeting a list of Kolhapar boys. (Ex. 76 ) and 
that Nana Maharaja's third son was deemed to be the most eligible of all, 
provided his horoscope was found to be satisfactory. This latter condi
tion was not fnlfiJ1ed, and Mr. Khaparde who had been from the beginning 
~P&inst the adoption of a boy from the Kolbapur branch (Ex. D. 53 ). 
reluctantly consented to give in. if, as st&ted by him in his evidence. 
the three trustees and Tai Maharaj were in favonr of his adoption (Ex. 
87.) All these incidents directly negative the supposition that Bala 
Yaharaja.·s adoption was contemplated by Tai lIaharaj soon after the 
death of her posthnmous BOn. Let ns now b'ke up the other suggestion 
made by the prosecution regarding the contemplation of &la Maharajs.'s 
adoption by Tai Maharaj. Tai llaharaj aU~.res in her evidence that she 
first selected &180 in the beginning of 1901, and the idea was developed 
and settled at the time or Bala's marriage in Poona, i. t.., about March or 
April1901. Now there was no general meeting or the trustees in the year 
1901 before the month of May; and it is impossible that Tai Maharaj 
could have told all the trustees about her alleged determination to adopt 
BaJs. before May 1901. It is, however, alleged that wheu BaJa'a ~tte 
took place in Poona in the Maharaja Wada, Mr. Tilak W1U consulted by Tai 
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lIaharaj about Ba.la's adoption and he said "let the marriage tab place 
and we shall see afterwards," thus giving hopes to Tai lIaharaj that her 
wishes may be carried out by the trustees. It is admitted that the message 
to Mr. Tilak was taken by Bhiugarnr-boa, a respectable ltartUlu of his place 
and a common {riend or acquaintance of Mr. Tilak, Mr. Nagpurkar and Pan
dit Maharaj. This Bhingarkar-boa has been examined 011 behalf of the De
fence, alld has given us an account of the whole affair, which materially 
differs from the one given by Tai Uaharaj or Mr. Nagpnrkar. H Hhingarkar
boa is to be believed, and there is no reason why he sbould not, he was de
puted to ascertain Mr. Tilak's wishes Dot by Tai lIabaraj but by Pandit Ma- • 
haraj. He states that he was told to ascertain if'Mr. Tilak was agreeable 
to tbe proposal of Bala's adoption, and, if he was agreeable, then Pandit 
Maharaj would broach the subject to Tai Maharaj and induce her to accept 
the proposal. The reply to the message, taken back by Bhingarkar-boa 
was, according to him, in the negative, and in consequence the matter was 
dropped at tbe time. According to this account Tai Maharaj had, there
fore, nothing to do with the proposal of BaIa's adoption made to Mr. 
Tilak at this time, nor was Mr. Tilak's reply indecisive or in any way cal
culated to give any hopes to Pandit Maharaj. The question, therefore, na
turally arises, which of these two accounts is credible; and fortunately 
for the defence, the answer is furnished by Tai Maharaja's autograph letter 
written to Mr. Khaparde in Mayand June 1901. ( Exs. D. 19 and D. 20 ). 
I have already referred to Ex. D. 20 before. It is a letter written at Sinhagar 
in May 1901 by Tai Maharaj to Mr. Khaparde in response to a note from 
him, requesting her to communicate to him her views about adoption as the 
matter wa.s then soon to come before the trustees for decision. Now 
if Tai Maharaj had before this time already made up her mind 
to adopt Ba.la Maharaj and no one else, here was a fine opportunity for her 
to state her views in plain words, and there the matter would have ended; 
for it is not even alleged that when she wrote this letter ( Ex. D. 20) she 
was labouring under any kind of pressure, fear, intimidation or influence, 
due or undue. But she did nothing of the kind, and Ex. D. 20 not only 
makes no mention of Bala, but states in express terms "There are boys at 
the village of Babare. After first seeing some and then all boys, decision 
should be come to." Her letter to Mr. Tilak is, however, still more ex
plicit (Ex. D. 19). The marriage of Tat yo., the younger brother of Bala 
was to take place at Kolhapur in June 1901, and as Tai Maharaj wanted 
to attend the ceremony, the matter was reported to trustees for their sanc
tion by Mr. Nagpurkar. The trustees were, however, unanimous in not 
sanctioning the proposal and their decision was duly communicated by Mr. 
Nagpurkar to Tai Maharaj. But Tai Maharaj thought that she could still 
induce Messrs. Khaparde and Tilak to accede to her wishes and consequent
ly wrote two letters, one to Yr. Tilak (EL D. 19) and the other to Mr. 
Khaparde. Mt. Kbaparde's reply to it is pnt in by the prosecution ( Ex. 
88). It shows that the excuse put forward by Tai Maharaj in her letter to 
Mr. Khaparde was that she had already passed her word to Pandit Maharaj 
that she would attend the ceremony. Mr. Khaparde wrote in reply that as 
Tai Maharaj would be breaking the promise on account of the trustees the 
sin of breaking the promise would devolve upon trustees and not upon 
her head. Mr. Tilak's reply was also in the negative, but it is not put 
in by the prosecution. We are, however, here concerned with the letter 
written by Tai Me.haraj to Mr. Tilak on this occasion (Ex. D. 19). In 
this she expressly states that Pandit lIaharaj, in his letter to her, writes 
" We press, ( but) it is not for adoption. We have lost our hope from 
the time the boy was married." These words mean, if'they could mean 
anything, that aU hopes of Pandit Maharaj about the adoption of Bala by 
Tai Maharaj were discomfited ali the time when the marriage of Bala took 
place. This fully corroborates the account given by Bhingarkar-boa and sa
tisfactorily solves the question as to which of the two accounts, Bhingarkar-



22 

boa', and Mr. Nagpurv.ar's, is to be regarded as trustworthy and relia.ble. 
It is attempted to explain the statement ofTai Ma.haraj in Ex. D.19 by 
making her l18y that she invented a false excuse to mislead Mr. Tilak and so 
induce him to grant her permission to go to Kolhapur. I have already 
expressed my view regarding such explanations and I do not think 
that the prosecutiou claims such a monopoly of wisdom 808 to think that 
Your Wprship or for the matter of that, any man of common sense, would, 
for a moment, accept, much less be deceived by such undignified and self
damaging explanations. I do not know if Tai Maharaj is to be represented 
to the world as a woman trading in lies, and always engaged in mis
leading the trnstees by concealing her real intention s and putting forward 
false excuses. It may suit the purpose of the prosecution to do so for the 
present, but if this duplicity is once shown and admitted to be a trait of 
her character, it will have to be considered: specially in connection with 
her attitude in reference to Aurangabad adoption particularly doring her 
stay at Anrangabad. This disposes of the question that Tai Maharaj 
settled to take Bala l:laharaj in adoption at the time of his marriage iu 
Pocma, and that she communicated it to the trustee8 at the meeting held at 
Sinhagar at the end of May 1901, when it was resolved to send some one 
to Babre to obtain information about the boys a.vailable for adoption at 
that place. The resolution adopted at this meeting directed Nagpur
kar to go personally, and not to wait if no one else was available for 
the purpose, and this by itself sufficiently indicates the urgency or the 
affair. Mr. Nagpurkar, however, did not go and the trustees had to consider 
the subject at their meeting of 18th June 1901. The resolution passed at 
the latter meeting requires a separate consideration. The question now 
in hand is whether Bala Maharaj was selected by Tai Maharaj at the time 
of his marriage, and what I hAve stated above will, I believe. be sufficient 
to convince Your Worship that the evidence both docu mentary and oral is in 
consistent with the supposition that Tai Maharaj had selected Bala. at the 
time of his marriage in Poona. The second circumstance put forward by 
the prosecutiou to prove the improbability of Aurangabad adoption is, 
therefore, not only untenable and misleading, but positively false. 

THB BABRB FAMILY. 

It seems to be believed that Jagannath. who, according to the story 
of the Defence, was adopted at Aurangabad, does not belong to tho family 
of Siddheshwar ; and that his relationship with the deceased was discovered 
by Messrs. Tilak an.i Khap:ude in a hurried visit to Aurangabad. If it is 
contended that Jagannath is notone of the lineal descendants af SidJheshwar, 
there can be no two opinions about it, for the geuealogical bble put forward in 
evidence (Exs. 11 and 65) clearly shows that Jagannath is descended from 
the elder brother of Siddheshwar and not from Siddheshwar himself. Bot the 
trustees in making their choice of a boy to be adopted by Tai 1\Iaharaj were, 
as I have already shown, free to make a. choice from amon~t the lineal des
ceudents ot Siddheshwar or from his collateral relations or even Crom a fami_ 
ly different from that of the testator. 01 course, the approval of l'ai }1aharaj 
wa8 a necessary previous condition for the a.doption of a.ny boy, for no 
adoption could have taken place unless she was willing to a.ccept, and did 
accept the boy in ad->ption. Bo~ it is in evidence that Tai Maharaj herself 
once thought of adopting the youngest son of Mr. Khaparde, that is, a 
boy not from amongst the lineal descendants of Siddheshwar, nor from 
amongst the collateral relations, in other words, not from the family of 
the testator. It is therefore clear that Jagannath's adoption cannot be 
objected to on the ground that he is not a. lineal descendant of Siddhe
shwar, nor does it render his adoption illegal or improbable. As regards 
the relationship of Siddheshwar and Harabhatji there is sufficient evidence 
to establish the fact that they were brothers from the family record 
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(Ex. 16) of Balla M&baraj and Pandit Maharaj. The relationship is again 
admitted by Pandit Maharaj in his examination. We have also the 
evidence of Narayan Vasndeo Phadke to ahow that lOme Babre people 
med to come over to Poona in the days oC Umabai Saheb the adoptiye 
mother of the testator, and that the said Umabai Saheb 'reated them as her 
ipla or 6AaulxJnd&, i. .. family relations. This is corroborated by the 
testimony of Malhar Manohar alias Bhansaheb Del', the father of Jagan
nath, the boy adopted at Anrangabad. He states in his evidence that he 
used to visi' Poona occasionally in the days of Umabai Saheb and has 
produced a letter of introductiou given by Umabai Saheb on one of these 
occasions being addressed to her Karkon at Nasik lEx. D.65.) The letter 
is dated 18th March 1872 and describes Bhausaheb Nidhonekar as one of 
Umabai Saheb's dpta or family relatiou. This fuUy corroborates the 
account given by Narayan Vasudeo Phadke regarding the Babre family· 
Even Mr. Nagpurkar admits in his evidence that he knew for a long time 
that there was a branch of the family at Babre. It is a custom in the Baba 
Maharaj family and also in the Kolhapur branch to worship the paduka, of 
Siddheshwar Maharaj. and on occasions to pray Cor bis blessiogs by chant
ing a small hymn io his praise. (StIG Ex. D 54). This recitatiou is nsual
ly made through a priest, and we have the evidence of Vasudel' Shastri 
Mendargikar that the aforesaid hymn contains aD express reference to 
Bs.bre as the native land oC Siidheshwar. Thus family history and family 
traditions both directly prove the relationship of the Babre branch with 
the testator's family, and I do not think any more evidence is needed to 
prove that Jagannath belongs to the same family as the testator, thongh h8 
is not a lineal descendant of Siddheshwar. It is urged, though [ don't think 
quite seriously, that the Babre people are too poor to make a choice from 
amongst them for au adoptiou by the widow oC a First Class Sardar at 
Poona, and as a matter of fact myleamed friend Mr. Strangman did cross
examine some of the Aurangabad witnesses including Bhausabeb Dey on 
this point. This was indeed a nice subject for prolonging the cross
examination of witnesses and make the counsel's task interesting to the 
spectators in Court. Bnt I do not think that the learned coonsel for the 
Crown did mean anything more than this by introdncing the liubjecfl in the 
cross-examination. If Jagannath's adoptiou at Anrangabad is to be consi
dered as improbable. becanse he is born of comparatively poor parents, wha~ 
would the prosecution Bay about the marriage of Tai Yaharaj with 
the deceased, for Tai Yaharaj is admittedly born of parents mnch 
mere poor and far less respectable than Bhansaheb De" of Nidhone. The 
first wife of Baba YaharaJ was the danghter of the Pratinidhi of Oondh, a 
high family, highly respected in the country. Bnt we cannot say that of 
Tai Maharaj who, as Ghotavdekar has stated in his evidence. appears to 
have been selected by Baba Maba.raj as his second wife simply because she 
was rather grown np for her age and was expected tt) attain womanhood 
within a short time. And if Tai Mahal".lj cs.n now claim to be a. First Clasa 
Sardar and the owner of an estate worth Rs. 25,000 a. year simply by virtue 
of her m"rriage with the deceased, where is the harm for Jagannath to claim 
the estate as the adopted son of the testator? To carry the matter a litUe 
fnrther, what was Baba Maharaj himself, before he was adopted by Uma
bai Saheb, and what is Bala Maharaj whose adoption the prosecntion is 
trying to establish at the cost of Jaganna~? Pandit Yaharaj in his depo
sition tells us that the ancestral income, which wonld rall to Bala's share 
in case of division, would not be 1100 a year, or not even Rs. 100 a month, 
an income less than that of Bhansaheb DeY' at Nidhone. I hope the 
futility ot orging poverty as one of the grouuds for holding a parti
cular adoption to be probable or improbable would be eriden' from the 
facts stated above. A rich family does not always marry or adopt from an
other rich family Dor is it possible to do so iu a majority of cases. It was 
therefore puerile to qnestion Bhansaheb Dey whether he desired to have his 



lon's name changed from Jagannath lIaJ.har to Jagannath )lahara.j, and 
whether he was not delighted at the prospect of his Son gettiJlg a Jahagir 
worth so many thousands a year. Bhallsaheb Dev, I think, rightlyanswer
ed these qaestions by telling the prosecution that it was nQt he, who, like 
Pandit Maharaj. sought the adoption in the first place, thQugh as a mem· 
ber of the same family he did not deem it decent to refuse to give his son in 
adoption when Tai Maharaj and Messrs. Khaparde and TiJak went all the way 
from Poona to Allrangabad and reqllested him to do so. It was, he justly 
obse"ed, a family dnty, and comparatively poor though he was, he was 
blessed with sons, one of whom was sorely needed to save the so1l1 of so rich 
a man as Baba Maharaj. It is useless to dwell longer upon this point 
and I would not have said even so milch, had not my learned friend referred 
to it in his cross-examination of the Allrangabad witnesses. 

THE AJlOPTlON RESOLUTION. 

We next come to the resolution passdd by the trustees on 18th June 
1901, deciding that boys from the Kolhapur branch of the family are 
ineligible for one reason or another, an.} that a boy from the Dabre family, 
if a. suitable ODe be found, shouU be adopted by Tai Maharaj. It was in 
pursuance of this resolution that Tai Maharaj with Messrs. Tilak and Kha. 
parde started for Aurangabad, and a boy from the Babre family was there 
adopted by Tai Maharaj. The resolution (Ex. 13) thus forms the basis 
of the Anrangabad adoption, and it is therefore necessary to discuss it in 
this place. It rUDS in original as follows :-

~ 

~ ~ re:I'<I'( ~~, nfcl ~ Ijdr GIlFD irtrr«~, zMU ~ 
~, ~'{(~ mmPf ~~, or ~ zrrn~ "1i'11<'1>< ~ ~ ~ ~\lf.t 
fct:qt~ ~ ~ ~ ~a- :-

, ~ wJfr ~ lfr-T ~J q.<fr ~ ~~, ~ ~, or fcffit 
~ ~ 3iil IfOT ~Rrr ~T ~ ~ :qf~ ffirriuii~ ifTfr ~ ~~. 
~ CfIOit ~ ~ ~ ~ ~ ;f~ c(u 3i1l :;iff ~. 

, lIt'ff ~ lfq ~ ~ ~ «'\(#;lfl<llfii ~ 0(ratT ~ ~ ~ or 
m ~ it3j:qr 3ril. ~ ~ ~ Rmft onfr. 

'\ ~ ~ ~ ~a~ltil«fr ~ ~ ~~. m ilif sijf ffia' 
~~ar~~. ~cR~~,o"e~Tf~. ~cr:IRT 
~ ~ ~ ~fC4I·lIti ~;;rff. ~ '11'11'i~«IJI ~ ~R ~ ~ 
~ ~ iJwr ~ Eta~ltil«cff ~ IfOT (tIT Ej<la~fcfl(#; ~ ~ ~ itOf ~ 
;nfl omur ~ ~~ ~ ~ ~ -mr ~~TI i?Wt 3lTl. ~~ tT ~ 
~ ~ ~. lll~~ :qf:qr ~ ~ ,"\ <M'f:qr ~~ or iJwr ~ ~. 
>fl'if '1\1" ~~.:qfcr ~ Wi1TT m~a~ltil«iU am-~ tit ~UiP Sffi
~ ~ ontT. ~ ~laull'i~I<IJI ~ AA1cr <1~S\'i~I(IJI ~ ,0 m 
~ lflII a- m J{ft 31ti04I~ itOi ~ -mr. 

~O\SI'iIUf ~ Ej(la~l,," ffqfct ~. 

~ ~'¥1 a:r ~ ~ ~"tN ~ iJwr ~ a:rfta' IfOT cif ~a~ltil«off 
-mTcr 3lfl ~TI 3ffif~ .• am ~m;r ~ (1I04ltil«41 3ril. 

"\ mcrt mcrt ~ ~ ~ ar~ ciu ~ ~~, itlT <rom 
~ ~ ~ f.Rr -mr ~ 3{qrr UN -mr qur ~ ~ ~ ~fqtil«i{1 i
(#j1IT 3ffi04'm' ftt v:ncrr, {CR Ej<la~~<t>1 ~ ;fit ~ ~ qcr ~ or ~ ~ 
~ilt ~ldlilf~«IJI ~ qcr 3ril. 
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" arroit ~ u. u. ~ ~ ~ or tTam m~ ffiit ~ ~~
~ ~ qWf ~ C( (d'f.$v~1 '4(loqI6aiqrif ~ ~ 'WU $ ~ zrr~ 
~dl{qel(I"1 ~ ~ ~. 

" ~ zrTdr~ ~~ l1foff ~ ~~ ~ ~ ~~. 

~~::rqlti1 ~ ~ am?T~. aIR« ,~ zrrl ~ «"f ''0' ~. 
(mt) crnz ~~. 
(mt> ~ WTpr mqi. 
(Rf[) WJqIt ~~ ~~. 

The fact that Inch a resolntion was passed on the day and that Tai 
Maharaj was present and took part in the discussion is admitted by Tai 
Maharaj herself. She, however, states that at the meeting she expressly 
told the trustees that she wanted to adopt Balli. Maharaj and no other, and 
notwithstanding the same she was induced to go to Anrangabad on a. false 
pretence by :Mr. Khaparde, who, she alleges, told her that as Mr. Tilak was 
an obstinate person they might just please him by going to Aurangabad 
and come back without approving any boy. This contention, apart from 
the fact whether it be true or false, impliedly admi ts that Tai Maharaj was 
fnIly aware of the contents of the resolution. Even according to her own 
version, the contents of the resolution were not therefore misrepresented to 
her, and it was impossible to do so, for the discussion and the dictation of 
the resolution took place in her presence. As regards Mr. Khaparde's 
alleged suggestiou to her that she might please Mr. Tilak and yet defeat the 
resolution, it is flatly denied by Mr. Khaparde. Now if we look to the 
events of the day, it is admitted that immediately a.fter the passing of this 
resolution at the Wada, 'rai Maharaj went to dine at Mr. Kha parde's residence 
at Kirkee where she spent about two or three hourll, and after her return 
to the Wada, drove in her own carriage to the sta.tion only to find that she 
was a few minutes too late for the train. She returned home, spent that 
night and the next day in the Wada. where Mr. Na.gpurka.r also resided, and 
of her own accord and free will ou the next evening again drove to the 
station with Messrs. Nagpurkar and Kumbhojkar who went with her to see 
her off. All these acts were perfectly voluntary and done without any kind of 
pressure or persuasion. In other words, they were inconsistent with the 
supposition that Tai Maharaj disapproved of the above resolution to make an 
-a.doption from the Ba.bre family. An explanation was therefore needed why 
Tai Maharaj acted in this way and the story of Alr. Khaparde's suggestion 
is invented. This ill supported by the evidence of Tai Maharaj and Mr. Nag
pnrkar. Bnt while Mr. Nagpurkar says that he and Mr. Kha parde went to
gether to Tai Maharaj when this conversation took place, Tai Maharaj in her 
evidence states that Mr. Khaparde alone came to her in her room and suggest
ed the device. This discrepancy is material and shows that the story has 
been invented afterwards. I have pointed out that Mr. Khaparde denies all 
this in toto, and his account is evidently more reliable, for he ha.d no reason 
to respect Mr. Tilak's obstinacy, if any; on the cont rary it was Mr. Khaparde 
who was the chief trustee and always acted as president Clf the trustees' 
meeting, whenever he was present. Then, again, we have Mr. Nagpurkar's evL 
dence to show that Mr.TiIak was at first nnwilling to go to Aurangabad with 
Tai Maharaj, a .. d it was only wheu 1Ifr. Khaparde pressed him and declined 
otherwise to go himself to Anrangablld that Mr. Tilak consented to go. If this 
is true, Mr. Khaparde mast be a strange man indeed to press lIIr. Tilak to go 
with him and at the same time suggest to Tai Maharaj that she might 
please Mr. TiIak and yet defeat the resolution! And where, I ask, is the motive 
for all this duplicity and cnnning even supposing that Mr. Khaparde is 
capable of it? Mr. Khaparde had by this time already declined to give his 
son in adoption to Tai Maharaj, and the Babre people were perfectly nn-, 



26 

kncwn to him. It has also been shown from the autograph letters of Tai 
Maharaj that upto this time she had not thought ot Bala Maharaja's adop
tion. There is therefore no reason why :Ur. Khaparde should have suggesteci 
to Tai Maharaj the alleged plan ot going to Aurangabad and returning 
after disapproving the boys at the place. But on the other hand Tai Ma
haraj, wbo subsequently adopted Bala, must now explain .by she voluntarily 
went with Messrs. Kbaparde lind Tilak to Anrangabad; and naturally enough 
.he has been made to invent an excuse for the purpose. Mr. Kumbhojkar, if 
he had been called, would have given material evidence on the point. 
Bot the Court having reCused to grant a commission for his examination 
his evidence has been shut out for the Defence. 

It is alleged against this resolution that it was passed in haste that 
it only cootemplated a selection of boys at Aurangabad and not an adop
tion there, and that it is silent as to where and when the adoption ehoold 
take place and with what ceremonies. Bot all th~se objections are simply 
frivolous. In the first place, there is enough evidence 10 the case to show 
tbat the trustees did not hurry up this matter iu any way. On the cootrary 
it was under discussion and consideration for full three years during which 
time various proposals were made, discussed and some even rejected. The 
subJect rame up first before the meeting of the trustees in October 1898, 
next at their meeting in June 1809, and thirdly at their meetiug at 
Sinhagar, a nlonth before the date of this resolution in question. Bot 
besides these meetings, the matter was very often discussed between Messrs. 
Khaparde, Kumbhojkar, Nagpurkar, and rai Mabaraj during this period by 
correspondence, some of which is exhibited in the case. It is therefore 
unreasonable to urge that there was any haste, much less undue haste in 
coming to a. final decision on the point on 18th June 1901. In fact 'Mr. Nag
purkar had been after the trnstees to have the matter settled without 
delav. Thus in hi~ letter to Mr. Khalmrde dated 26th May 1900 (Illx. 
D. 55) nIr. Nagpllrkar writes that "It is not proper to keep back the adop
tion matter. It should be promptly completed." Then again in the report 
and agenda paper prepued, as oso'\l, by Mr. Nagpurkar for submission be
fore the general meeting of the trustaes· held at Sinha;l\r in }hy 1901, 
(Ex. D. 10), he puts adoption question in the forefront in the following 
words :-" It is best to make an adoption soon. It sbould not be left our this 
year." This shows that even Mr. Nagpurkar desired to have the matter 
finally settled by the trustees at their general meeting in May IPOI. or any
how before they dispersed that year, for general meetings of all the trustees 
were usually held only once a year and that too in Mayor June for the con
venience of Mr. Khaparde. In the face of these statement!!, it canDot be ar
gued that the matter was not regarded as urgent in 1901. In fact the 
trustees had come almost prepared to finish it off if possible at their annnal 
session in 1901, and at their first meeting held from 23rd to 29th May 1901 
they resolved and directed Mr. Nagpurkar to go himself if necessary, and 
'(jot roait for a reliable person to depute, to bring information aLout the 
Babre boys (Ex. 62). It can be seen from its very wording that it was au 
urgent resolntion as stated by Mr. Khaparde; but no action was taken opon it 
by Mr. Nagpurkar till 18th June, on which was held the last meeting of the 
trnstees during that session. It therefore became necesnry to entrust the 
work to some one else and to authorize him to dispose of the m \tter 
finally. This is what the resolution of 18th June exactly did. In the 
preamble it is expressly stated that the resolution relates to adoption, then 
paragraph 1 mentions the three branches oC the testator's family; para
graph 2 mentions that the adoption is t.o be ma,de in the Poona branch 
which is without issoe; paragraph 3 disposes of all the available boys in 
the Kolhapur branch as ineligible for reasons stated therein; paragraph 
4 deals with the Sara pur branch in the same way; and after all these 
mncbea have been disposed of in this way, paragraphs 6, 6 a.nd '1 
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contain the decision of the trustees relating to the Babre branch. Paragraph 
5 states that it is the nnammollS opinion of all including Tai Maharaj 
that a suitable boy from the Babre branch, if any, ,1uJuld /J4 tden and 
Dot anyone from amongst the other branches. Then paragraph 6 gives 
the procedure and states that Messrs. Tilak and Kbaparde should go to 
Anrangabad, select bo,s and finally di,po" of the matter so far as that 
branch 0 f the family is concernE'd, while paragraph 7 says that Ta.i 
Maharaj shonld go to Aurangabad and select boys. It will thus be 
seen that the resolutiou is as exhaustive as any could be, and briefly sumS 
up the di&cossion about adoptiou that had taken place daring the previous 
three yearB. Each family is dealt with separately, and after disposing of 
the Kolhapor and Sarapur branches, the trustees resolved that an adoption 
shonld be made from the Babre branch and that alone. This is as clear 
as anything could be and yet we are told that the resolution does not 
speak of adoption but only oC selection. It ill true that paragraphs 6 and 
7 speak of the selection of boys by Messrs. Khaparde and Tilak and 
Tai Maharaj, bot both these paragraphs are obviously supplementary to 
paragraph 5 and lay down the method of carrying out the decision of 
the trustees contained in the fifth paragraph. The trustees had then no 
.definite information abont the Babre boys, as the resolutiou of 29th May 
1901 had remained unexecuted. Therefore, although they resolved to 
mab an adoption from the Babre branch, it was necessary that some one 
should go, make inquiries and select a boy suitable for adoption. Who 
was to do it? Mr. Nagpurhr had already neglected the work aud I have 
already stated before that the trustees wanted to finish ofF the matter that 
year. Messrs. Khaparde and Tilak were therefore naturally asked to go 
to Anrangabad, make inquirieta, select a boy and finally dispose of the mat
ter. It is contended that Messrs. Ti,lak and Khaparde were authorized only to 
make a selection and no more, but this view is inconsistent with the word
ing and the tenor of the resolntion. which clearly says " ~ ~ 1frU." 
Then again. if nothing more than a selection was to be made, where was the 
necessity of taking Tai Maharaj to Anrangabad as stated in the resolntion ? 
The prosecotion has made a point of the word' boys' in plnral occurring in 
the phrase ~ (boys) m ~ufl, arguing that for an adoption only one boy 
is selected and not many; bnt anyone can_see that this is nothing bot a 
qnibbling of words. !f.i ~ m is a coUoqnial expression and means 
nothing more than make a choice from amongst many. It is trne that 
the resolution is silent as to the place and manner of adolltion, but I fail 
to see how that vitiates the resolntion or helps the prosecution in any way. 
When Messrs. Khaparde and Tilak were once depnted to go to Anrangabad 
and finally dispolle of the matter, it is plain that all other details were 
left to be decided by them; and such a thing is not nnnatnral if we bear 
in mind the fa.:t that Messrs. Nagpnrkar and Kumbhojkal' always followed 
their lead. The main fact to be decided at the meeting of the trnstees was 
the branch of the family from which the adoption shonld be made and 
that being done, no one donbted that the decision of the trustees woulJ be 
best carried ont nnder the snpervision of Messrs. Tilak and Khaparde. 
I may fnrther point out that it is perCectly irrelevant, so far as this case 
is concerned, to discuss points like these. I fail to see how the probability 
of Anrangabad adoption is affected if the resolntion of 18th June did or did 
not mention any of the details above allnded to. It is a fact that the re
solntion was deliberately passed to adopt a boy from tbe Babre branch and 
Messrs. Tilak and Khaparde were authorized to go to Anrangabad with 
Tai Maharaj and to finally dispose of the matter. It is also a fact that in 
pnrsuance of this resolntion they did go to Aurangabad and made an adop
tion there openly as proved by so many Anrangabad witnesses. Under 
these circumstauces, it is nnreasonable to doubt the validity of what they 
did, on the ground that the resolntion did not state where and when the 
adol/tion ought to be made, by what train and by what class they showl! 
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travel to Aurangaba.d, how they should provide themselves with funds 
for their expenses, or what servants and karkuns they should take with 
tbem, or how long they should remaiu at Anrangaba.d or where they should 
}lut op, and so on. Details like these are lefe to the discretion of execut
ing authorities even in Government resolntions, and I have never seen a 
case where the omission of such details in a Government resolution was 
urged as a ground to cast doubts npon its genuineness C?r the validity of the 
acts done under its anthority. 

Another point ra.ised by the prosecntion iu connection with this reso
lntion is that the words ' ~ r.nuu' • finally dispose of the ma.tter' 
are not as explicit as they ought to be and therefore it cannot be supposed 
that Messrs. Tilak and Kha.parde had authority to ca.rry ont the a.doption 
at Anrangaba.d. It is further alleged that supposing the trustees meant 
to have the adoption made, there was no necessity for expressing that idea. 
in such a laconic way. It is not difficult to effeclually meet this objectiou. 
The resolution w:u written not for the edification of the public, educated 
and nneducated, nor was it an officia.l order which was to be communicated 
to subordinates, and which, therefore, ought to contain full details for 
their guida.nce. It wa.s for the use of the trustees and Tai Maharaj by 
whom it was to be ca.rried out a.nd it wa.s enough it'they understood what 
it meant. It is also clear from the whole previous course of the transaction 
that the trustees had met on that day to fina.lly dispose of the ma.tter of 
adoption as it was the la.st meeting of the ses sion, and it is in evidence tha.t 
they,includiDg lIr. Nagpurkar, had met that year, with a determination to 
see the ma.tter through (.!!:x. 10). Under thp,se circumstances, it is 
impossible to hold that when the resolution, a.fter decid ing to make an 
adoption from the Babre branch, authorised Messrs, Khaparde and Tilak 
to fina.lly dispose or the matter relating to the Babre bra.nch, "the final 
disposa.l" alluded to could mean anything but that the adoption matter 
was to be completed and finally set at rest by them. It is also in evidence 
that it wa.s long ago settled among the trustees tha.t in thtr matter of 
adoption no time wa.s to be allowed to pass between selection and' adoption, 
lest, as is usua.l in the ca.ses of adoption in the Jahagirdar' family, 
designing and disappointed persons may ra.ise difficulties and troubles 
at all times. That this precaution was quite necessary is evident from 
the present case itseU. It was the view which Mr. Nagpurkar himself 
held in 1898 ( Ex. D. 16 ), though he now says that he ha.d given it op by 
18th June 1901. It was also the view of Mr. Kha.pa.rde at the time of 
the resolution, and as regards Mr. TiIak, there is bis letter marked private 
and confidential, written to the Kolhapur Dorbar on 18th Jane 
1901, i. e. on the same day ou which the resolntion was passed. This letter 
is very important as it discloses what was intended to be done by the 
trostees at the time (Ex. D. 40). Mr. Kha.parde has admitted that the 
letter was written with his knowledge, and the letter itself shows that Mr. 
Knmbhojkar, whose direct evidence we have not been able to secure, throogh 
no fault of llS, most have been aware of its conteuts. It may, therefore, 
be taken to represent the views of three trustees at least at that time. 
The letter is addressed to the Diwan of Kolhapur and requests him, with
out delay, to gra.nt a general sanction for adoption from the State, though 
such sanction, it ( the letter) says, is required only as 4 matter of form. 
After this it goes on to say "As we propose to give a. son in adoption 
shortly, we wa.nt the sanction in our hands, so that as soon as we come 
across a suitable boy we may withont delay perform the ceremony of 
adoption. Sach things once commenced must be done at once and hence 
this request ". Then in the post-script we ha.ve "We do not mean to 
give ont so soon tha.t we are going to adopt shortly. The application will 
be for a. general sanction ". This clears up a nllmber oC donbts raised and 
pot forward by the prosecution. It shows in the first instance that the 
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trnstees treated the sanction of the Kolhapur Dnrbar as aforma! maUer, 
and not an antecedent condition necessary for the validity of the adoption. 
The sanction was no doubt needed to have the name oC the adopted boy 
entered in the register of Inamdars. bot that is quite different from such 
sanction being necessary for the validity of the adoption. If the sanction 
was delayed, one may as well complete the adoption so Car as legal re
qnisites were concerned, and defer, if he like, the public celebration there
of notil the sanction was obtained. It wa~ exactly what the trnl"tees did 
in this instance. They had applied for a sanction before starting for 
Aurangabad, clearly stating that they intended to have the adoption 
effected as soon as they came across a saitable boy; though as 11 matter of 
precaution, they did not wish to give publicity to their intention at the 
time. I do not think it can be alleged that this was not a prudent or ne
cessary coarse to adopt, Cor where an adoption to a Jahagirdar is concerned, 
there are always a number of competitors, who, if they are disappointed, 
are sure to raise troublesome difficulties, witness the present caSf, in every 
Jlossible way, i. e. attempting to dACe at or disprove the adoption, or if that 
could not be doue. to prevent the estate from falling into the hands of the 
adopted son, or, at any rate, to prolong its devolution upon him as long as 
practicable. The trastees were fully aware, thanks to Mr. Nagpnrkar, of 
these methods oC opposition, and ha.d it not been for 'Mr. Nagpurkar's 
apostasy and his conseqaent siding with Pandit Maharaj, the present 
matter wonld have smoothly passed over. True that lIr. Nagpnrkar now pro
ffsses to have bubsequently cha.nged his mind as regards the policy, but 
it does not follow therefrom that the other tru~tees hal given np the idea, 
or that their nnwillingness to give full publicity to all the details of the 
Anraogabad adoption until everything, including the entry of the name in 
the register of Inamdars, was complete, was unreasonable. My learned friend 
Mr. Strangman, who now doubts the wisdom of the trnstees in regard to 
thesQ precautions, would hardly have advised any other conrse iC consulted 
by them at the time. The trustees had also before their eyes the example 
of the previous litigation rt'garding the testator's adoption i and it would 
be perfectly unjnst to blame them Cor, or to dra.w any inferences adverse 
to them from the pre.::antions which bnt f<>r a black sheep amongst them 
would have IJroved effective. 

Another point, in connection with this resolution, is the dissenting 
minnte of Mr. Nagpnrkar. Mach ha.s been said about it: bnt in my opi. 
nion the whole of the contention based opon this minute is perCectly irrele
vant in this case. lIr. Nagpnrkar may have disliked the resolntion or may 
have thonght at the time that the cause of B~la lfah:uaj ia whom he was 
interested was about to be lost for ever. It is in evidence that after the 
party left for Anrangabad, Pandir. Maharaj Colme to Poona, lived with :Mr. 
Nagpurkar and after learning from him what the trustees had done, set 
about to work against them exclaiming" Well, I go, aud see what to do. " 
This interview between Mr. Nagpnrkar and Pa.ndit :Maharaj may be said 
to be the beginning of open opposition to frustrate the work of the trustees. 
and is important from that point of ,"iew. Bllt I cannot noderstand hoW' 
it makes the Aunngabad adoption improbable. On the contrary it shews 
that these men were afraid that the adoption woald be completed at An
rangabad. lIre Nagpurkar does not deny that the resolution was passed at 
the meeting of the trustees; for in his lettclrs to Mesgrs. Tilak and Kha
parde, dated the same da.y as the resolution (Exs. D. 11 and D. 12) but 
written -after the resolution was passed. he expressly refers to the resola
tion p&!sed in the morning. and asks for a reconsideration of the same on 
grounds given in those letters. In both these letters he does not say 
that he opposed the resolution in the meeting, or that he had expressed hi. 
dissent at the time, an attitade which seems to have been deliberately 
changed on further consideration by the time he C&Dle to write the disaent-
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ing minute. These letters also show that at that time Mr. Nagpnrkar 
believed Tai Maharaj to be of the same opinion as Messn. Tilak and Kha
parde, for Mr. Nagpnrkar nrges therein certain fa.cts which he says mast 
be known to Tai Maharaj, erident1y implying that inspite of them Tai 
Maharaj W&8 then in favonr of the resolntion. It may be (urther noted 
that on the evening of the day when this resolution wal passed, 
Mr. Nagpurkar was simpl1 content with advancing certain argu
ments, in favour of itl reconsj.Jerstian to Mr. Tilak and Mr. Kbaparde, 
against whose wishes, it still adverse, he wa:5 not however then pre
pared to go. This is quite evident from Mr. Nagpurkar's letters to Mr. 
TiJak of the same date in Ex. 76. It is a letter written at the time when, 
at lfr. Tilak'. request, he sent the Bakhar and the list of Kolhapur boys to 
Mr. Tilak before the party went to station on 18th June 1901. In it he says 
,. PleaRe to return my Jetter of the morning Be kin1. I hve conmnni· 
cated what I thought, yet I am not against your WiSMS. Be not angry." 
The letter of the morning here referrel! to is Ex. D. 11, and whatever 
Mr. Nagpnrkar may s"y as to the effect oC the words" I am not against your 
wishes," the sentence " PJease to returo my letter of the morniog" cannot 
but mean that he did not ttcu wish to press his argaments too far. Bnd 
wished to take back his letter; and if so, the concluding words canuot be 
taken to be mere complimentary. So far as 18th June 1901 is concerned, 
Mr. Nagpurkar's opposition, if any, did not therefore go beyond suggest
ing arguments for a reconsidHration of the decision, and if those were not 
heeded. he was prepared to faU in with the wishes of the other trustees. 
The party left for Aurangabad on the 19th and till then this attitude of 
Mr. Nagpurkar was unch:lDged. The next day or the day after, Pandit 
Maharaj arrived in Poona and matters took a different turn. So that b1 
the time Tai Maharaj returned from Aurangabad, vakils had been con
salted and a plan of action to openly oppose the trastees and to undo 
bheir work was already formed. It was \Jnly necessary to see whether TIU 
Maharaj couM be induced, and if so, by wh<l.t means, to accept the plan 
chalked out for her alleged welfare by these designing persons, and it 
naturally took some /lays after Tai Maha.raja.'s arrival to win her over to 
the side of these persons. Snch are the facts relating to Mr. NlIogpurkar's 
opposit:on to the resolution of 18th June 1901 ; bnt as stated above they 
rather go to prove the probability thlln otherwise oC the Aurllngaba.d 
adoption and are therefore useless Cor the purpose of my ]eo.roe(1 friend. 
For even granting that Mr. Nagpnrktlr wa.s a dissenting trustee. the others 
may wen be snpposed to have carried out the resolution thllY pass'!d on the 
occasion. Tai Ma.haraja's state oC mind stands. howe vet; nn a different Cooting 
and it h'Lq been shown above that s) far as her extern'Ll acts were c~ncernej 
she acted voluntarily and went to Auranglbld with a. Cnll knowledge of 
the contents of the resolutil)n. Whether this volunta.rineqs WIS the resn]t 
of a trick alleged to have been suggested to her by Mr. Khaparde is the 
only question we have to decide; and I have shown that taking into consi· 
deration all the circomstances of the case and especially the fact that Ta.i 
Yaharaj had now a direct motive in inventing explanations to explain 
away her previous conduct, and that as a matter of fact this is not the 
only invention of the kind, it will, I hope, be evident to Your Worship that 
Mr. KhaparJe's denial is not only more probable. but correctly represents 
the actual state of things at the time. 

THE AFFAIRS AT AURANGABAD. 

It is an undisputed fact that Tai Yaharaj with six of her servants and 
with Messrs. Khaparde, Tilak, Dnrge Joshi and two other attendants of theirs 
left for A urangabad by the evening train of19th J nne 1901,reached Aurangabad 
the next morning and pnt up at the Sikh Mandir at that place. Bnt there is no 
agreement as to what took place during the stay ot the party at Aurangabad. 
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The story of the prosecution as set forth by Tai Maharaj is that she was all 
along unwilling to make even a selection, much less an adoption of a boy from 
the Babre branch. though she was pressed to do eo by Messrs. KhapardtJ 
and Tilak, and that after Mr. Khaparde left she was kept in confinement by 
lIIr. Tilak and she could only obtain her release from such confinement by 
signing certain documents which sbe neither read nor were read to her. 
This story is quite specific and definite, i. e. one which can be, if true' 
easily proved by direct evidence. Aurangabad is not a place, where a lady 
of Tai Maharaja's rank could be confined and the fact of lIoch confinement 
could possibly remain unknown to any person. Again it is in evidence 
that the arrival of the party, especially of Messrs. Khaparde and TiIak, 
had caused some stir at least amon~ the Brahmin community and especially 
the educated Brahmin community of the place. Mr. G. R. Kale, the 
Principal olf the Aurangabad College, wa.s the person through whom all 
arrangements at Aurangabad were made and though he left Aurangabad 
that evening, his son and several assistant ma!'ters from the High School 
and CoUege, and many other gentlemen besides, used to visit the Sikh Mandir 
very eften dnring the stay of the party at the place. Almost aU the lead
ing English-knowing pleaders then called on Mr. Khaparde or Mr. Tilak 
and not only offered, but actnally rendered assistance in ca.rrying out the 
adoption or Jagannath at tbe Sikh Mandir. It is also proved that Mr. 
Tilak delivered a public lecture at the place, paid or returned visits to 
several gentlemen and was present at one or two private tea pa.rties special
ly given to him. In sbort, the arrival of the party and their stay in 
Aurangabad had become a matter of public interest and even Goda admits 
that many persons used to call on Mr. Tilak almost every day under these 
circamstances. IfTai Maharaja's story be true, it could not have been a hole 
and corner affair or remained unknown to the Anrangabad people. The prose
cution conld have therefore easily got any amount of direct evidence to sup
port Tai Mabarnj; for it is ridiculous to urge that the whole of the Brahmin 
community or even the edncated community at Aurangabad is in conspiracy 
with Mr. Tilak. But even after an inquiry by the Detective Pllice Inspector 
Mr. Page, who visited Aurangabad during the Police investigation, not a tittle 
of direct evidence has been found out to support the extraordinary story. of 
Tai Maharaja's iIItreatment and confinement at Anrangabad. On the COD

trary, we have it in evidence that the very room where she is aUeged to 
have been confined was never placed at the disposal of the party, being a 
emaU store-room in which the owner's kit was locked up. Are we to sup
pose that everyone at Aurangabad is prepa.red to perjure hi:nself in the 
witness-box in order to save Mr. Tilak whom they saw for the first time on 
that occasion? The learned counsel for the prosecntion, while cross
examining the Anrangabad witnesses, suggested the theory that Mr. Tilak 
had II. large following at Aurangabad and that Mr. Tilak's popnlarity might 
indnce people to come and Bwear falsely for him. I have not heard a more 
preposterous and fool-hardy argnment, and the prosecntion, that had to resort 
to such pleading, must be rednced to very sore straits indeed. Mr. Tilak is 
not a resident of Aurangabad and he became acqnainted with the lead
ing persons oC the place for the first time on this o~asion. Are we then 
to hold that graduates and under-graduates, pleaders and Shastris, re
formers and orthodox, old and youn~, clerks and weaving masters, school
masters, Bhikshuks and Joshis, all went mad after Mr. TiJak, because when 
they first saw him, they found him engaged in illtreating and confining a 
lady of Tai Mahllraja's position in order to force an adoption upon her P 
Snrely, it is impossible to conceive a more absurd story, and yet the pro
secution cannot hopa to substantiate its case withont resorting to snch 
ludicrous and absolutely incredible supposition. Tai Maharaj is here con
tradicted not by one or tWI) but a dozen witnellses stating directly (rom 
their own knowledge that she was free to move in Aurangabad, and that 
she did take Jagannath OD her lap on the morning of the day the party 
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left for POOl1&. I cannot comprehend how the prosecuti on means to get 
over this evidence. It is impossible to trille aw.y with it on the gronnd 
that on some minor poinu there may be some discrepancies between 
some of these witnesses. It is al80 idle to endeavour to belittle the im
portance of direct evidence of adoption taken at Anrangabad by argument 
based upou the wording oC the draft of the adoption-deed or certain om
missions, additions or insertions therein. As observed by me previously, 
the corpore-" giving and taking oC Jagannath is a fact, which can be wit
nessed by the senses. and when 8. number oC persons, whose respectability 
or impartiality cannot be reasonably doubted, have deposed on oath that 
they have seeu it, it w:luld be against common-sense and justice to doubt 
this evidence on the strength of Tai Maharaja's word and certain flimsy and 
illusive probabilities. I cannot too often urge upon Your Worship's atten
tion the fact that this is 8. trial for perjnry, and unless the impossibility, and 
not mere improbability of the accused's statement, is established. DO 

conviction can be legal, or for the matter oC tha.t, just, proper and judicial. 

Let ns now see what evidence the prosecution has prodnced to support 
Tai Maharaja's version of the Anrangabad affair. It is admitted that six ser
vants. three of whom were her personal attendants, had gone to Aurangabad 
with her. and of these six, GOOu alone has been put into the witness-box 
tocorroborate TaiMaha.raja's story. and we are told that the rest are not called 
because they are favourable to Mr. Tilak; in other words because they are 
not prepared to lie with Tai Maharaj. I have already brought to Your Wor
ship's notice the fact that 80me of these witnesses have made statements to 
the Police, that these were in the possession of the prosecution, and still 
the prosecution have deliberately omitted their names from the list oC wit
nesses in this case. Another piece of evidence brought forward by the pro
secution consists of two letters alleged to have been written by Tai Maharaj 
to Mr. Nagpurkar. one on the 21st and the other on the 23rd June 1901. 
Both these letters are produced with envelopes to vouch for their genuineness, 
and we have the evidence of Ranade, Omkar and Dada Pbatak, all of whom 
slate that the letters were shown to them after their receipt by Mr. !{agpurkar 
at Poona. So far as nsnal circumstances connected with a. letter are con
cerned. the prosecution has thns endeavoured to make a complete 
case in its favour, never thinking that in spite of all these precautions, 
the genuineness oi a. letter can be successfully impeached by showing that 
the facts, mentioned therein as having occurred. did not, as a. matter of fact, 
exist at the time when the letter was written. In other words we can prove 
that a letter is spurious by showing that its content are false. Bmh 
these letters ( Exs. 14 and 15 ) bear ciates anterior ~ Mr. Khaparde's de
parture from Anrangabad and if the incidents mentioned therein were true, 
Mr. Khaparde was expected to know them. But we have his word that the 
letters are clumsy fabrications in which a large superstructure of 
falsehood is raised 00 a slender basis of a. few facts. These 
letters were also shown by the prosecutioo to Mr. Keshavrao Bhide, 
Head Clerk to the Educational Inspector at Aurangabad, who used 
to ca.11 on Tai Maharaj almost every day while she was at Anranga.
bad and who accompanied her to Ellom, and he was asked to say if 
from his knowledge of the events of those days, he believed the 
letters to be true and whether he was not astonished that Tai Maharaj 
should give such an account of the incidents of those daJs. The witness 
read the letters and unhesitatingly answered that the facts mentioned 
therein are untrue and that he tea. astonished to see that Tai Maharaj 
ahonld have written down such gross and palpable lies. It may also be 

. noted that out of the Aurangabad witnesses there is none to support the 
statements mad~ in these letters. Are we then to suppose, the prosecution 
might ask, that the envelopes bearing the postal stamps are fabrications, 
and that Messrs. Omkar, Ranade and Dada. Phatak are all dupes or liars 1 
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The mystery is by no means so difficnlt to solve as it seems to be at the 
fir.; I sight. The envelopes may not be fabricated, bnt it is not difficult to 
remove the original letters contained in them, and make nse of the sanctity 
oC these envelopes Cor imparting a colour of truthfulness to new fabri
cations put into them, especially where the writer or the letter and the 
addressee are both interested in making the fdobrications. As regards the evi· 
dence of Messrs. Omkar, Ranade and Phatak who were called to ideutify 
the letters as being the same as were shown to them at the time, it may 
be noted at the outset, that none of them not even lIre Omkar, who is an 
Honorary Magistrate, had either initiall<:ld the letters at the time when they 
were shown to him, nor put any other mark for identification on the same. 
Then, again, the letters were simply shown, and read to these witnesses by lli. 
Nagpurkar who alleges that he went to them to seek their advice. Now Dada 
Phatak is not prepared to swear that Exs. 14 and 15 were the same letters as 
were shown to him about two years ago, and tha.t as he does not know the 
ha.ndwriting of Tai Maharaj he cannot say that they are the same identical 
letters. So far as his evidence is concerned, it is thereCore nothing but a 
vague memory of its contents as read to him by Mr. Nagpllrkar and is hardly 
worth anything. Keshavrao Ranalle's evidence stands on the same footing. 
The letters were read to him by Yr. Nagpurkar, though he is a friend of Yr. 
Nagpurkar, and Ranade now identifies the letters only by his recollection 
of what was read to him. As regards Mr. Omkar he says that he recognises 
the handwriting of Tai Maharaj. but at the same time he admits that his 
knowledge of her handwriting is only superficial or indifferent. Any 
identification of these letters by persons like these after an interval of two 
years from the time when the letters were casually shown to them can 
hardly be considered reliable, in the face of the fact that the contents 
of the letters are sworn to be in direct conBict With the actual 
state of things at the time. The internal evidence of the letters 
also affords a strong proof of theit being fabricated. The 
letter of the 21st Jnne (Ex. 14) contains an endorsement pnrporting to be 
in the handwriting of Bele and written in pencil. Now it seems strange 
that if the letters were written at the same sitting, why Bele should nse 
his pencil when Tai Maharaj wrote the upper portion in ink and when Bele 
nsed the same ink for addressing the envelopes. Then, again, the address oC 
Mr. Nagpurkar, as it is usually wrltten on the envelope. is found written in 
pencil at the end of this Jetter; and it is difficnlt to explain why it should 
have been 80 written when the letter was to be immediately put into an 
addreseed envelope and posted. Gada in her evidence informs us that she 
was present when the letter was written, and saw Bele and Tai Maharaj dip
ping their pens into and taking ink from the same inkstand, and yet the re
snit is, strange to say, a writing in pencil! GOlla further tells us that Tai 
Maharaj onJysigned after Bele had written the letter, while the letter now 
produced is written and signed by Tai Maharaj. The endorsement again 
makes Tai Maharaj say "I do not approve of the boys at the place." Now 
no boys were bronght to Aurangabad on or before the 21st. and it is absurd 
to speak of their approval or disapproval beCore they were brought to 
Aurangabad. I wish to draw YOIlr Worship's attentiou to another piece 
oC internal evidence. The letter pnrports to be written on Friday the 21st 
of J one 1901, and any man would ordinarily speak of the preceding day as 
"yesterday" (kit) and not as co Thnrsday. " But Bele is made to 
write here" As for the Thursday, the committee Sat for a very long time. " 

\ This sentence is a sure indication that the letter was written long time after 
Thllrsday the 20th June, when the committee or the meet.ing alladed to 
therein was held. C At this stage, the Court ioquired if it is noticed that 
the word ~ (one) in Bele's pencil postscript appears to have been written 
over the word m (two). Mr. Karandiker thanked the Court for drawing 
his attention to the fact and remarked that the original word m (two) 
in "two days" was quito inconsistent with the facts of the case, and 
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proved the more that, at any rate, the whole postscript, is an after-inser. 
tion. He also jrew the attention of the Court to the fact that below Bele's 
pencil postscript there appears another, also in pencil, in a different haod, 
and the Court, after examining the same, remarked that it looked like that 
of Tai Maharaj)"s hand-writing. Mr. Karandikar thereon observed that if 
the whtlle letter of Tai :&hbraj w~s written in ink, this pen.::iI postscript of 
her is no-accountable.) The letter dated 23rd (Ex. 15) c:>ntains an allasion 
tothe five boys, to the harsh words ased by Mr. Tilak, and the proposed guard 
of drawn swords. Now, it is in eviJence that T4i lIdohlordoj returned from 
Ellora at aboat 2 P. H. on 23rd Jane, and if her statement is to be accepted 
ihe letter must have been writt~n before 9 P. H. on that day. Bat it will 
be seen ftom the evidencd recordeJ in the case that during the.e 6 or 7 
hoars ~Ie8srs. Khaparde and Tllak were engaged in taking their meals, 
and after that a few houra' rest which was sorely needed after a continuous 
joarney for 12 hoars in a. ballock cart. It was at about lamplight th'lt the 
boys and their gnardhns were introduced to Tai Maharaj and the iutervitlw 
lasted for some time. There was h:udly, therefore, enong!! time 
for Tai :ahhMaj to write this letter and P03t it before 9 P. M., after her 
interview with Mr. Khaparde and the guardians of the b~ys. 
Tai MaharaJ has given Uil two different accoants as to when the 
letter WIU written. FirDt she said that it Wd.S written im
mediately after her retiun from Ellora, that is, at about 4 P. M. and be
fore she had an interview With Mr. Khaparde. Bat subsequently she altered 
the story, and said that the letter wa~ written after the interview and p03ted 
without delay by Bele. This alteration was evidently made with the 
object of accoullting for the details of the interview described in the letter, 
a fact which seem:i to have occurred to the mind of th!l witness after she 
gave the first account. But even after this change in the MCJUnt, the 
contents of the letter are not fully explained. For the firilt letter alli~ed 
to be written by her (Ex. U), wa.s written after Messrs. Tilak and Kha
parde left for Nidhone, ani after the writing ,of this letter she conversed 
with them both for the first time at the interview on the evening of Sun lay, 
the 23rd J auo J901. This leaves scarcely aay time for the 'lleged ill
treatment, she s:'ys, she was subjecteu to in this letter. I m&y al:io mention 
that the first letter reached Poona. on the 24th June 1901, and was ready 
to be d~livered at the 1st delivery which takes place at about 7 A. H. 

?lIr. Nagparkar's po~t is delivered at the winJow to the specil\l pe:>n from 
the Wada who, it is admitted, asually goes to the POllt Office in the 
morning before the time of the first delivery. In the ordinary coarse, thi" 
letter must therefore have re'\ched Mr. Nagpurkar bafore 8 A. H., if not 
earlier, on the morning of the 24th J nne 190 I; for the Post Office is less thaa 
5 minates' walk from the Wada. And yet in a. telegram to Tai Ma.haraj (Ex. 
71) which wa'l received from Mr. Nagpurku for booking at tho Telegraph 
Office, a.t a.bout 9-\8 A. M. on that day, he says cc No letter, anxiety, ob
tain Mr. Tila.k'~ permission for me to go to N~jk if yon shy longer". 
Now it this telegra.m be true, ?lfr. Nagl'arku had not received any letter 
from Tai Maltaraj before 9-18 A. H. on the 21th Jane 1901, and yet in 
ordinary coarse, a letter, bearing the post stamp of the first delivery of 21th 
June 1901, mast h:lve been in his hands belore that time. This inconsist. 
ency was pointed oat to ?lfr. Nagpnrkar, and the only explanation he gave 
was that the telegram was written by him before the arrival of the P03t, 
bnt the servant who was told to take it to the Telegraph Office, 2 or 3 
minates' walk from t~e Wads, perhaps, delayed handing over the mes~age 
in the Telegraph Office till 9 A. )[. Nowon the face of it, sncll an ex
planation is absard, for everyone, e3pecially the peons, know very well th"t 
telegrams mean urgent basiness, and no one, unless he be exceptionally 
insane, will delay to deliver a telegram for despatch, the more so when 
the Telegraph Office is only a few minntes' walk from him. Neither can 
I understand how Mr. Nagpurkar shonld have written and desPdtChed such 
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• telegram on the morning of the 2Uh without waiting for the anin.I of 
lb. mornmg Post. It JJ'.ight be qrged that AlD'&Dgabad letters are general
ly deliYered b, the en!DiDg delivery, and al no letter was received the 
prenoua eyening. Mr. Nagpnrbr was quite jasti1ied in sending a telegram 
early in the morning of 2~th Jane 1901. Bnt eyeD this eontention does 
Dot stand in the present case. Cort.!3rd ,,&8 a Sanda,. and it is a tiIcl 
well-boW'D to all "ho oauaIly receive letters t.hroogh the Poet Office that 
there ilno delivery in the aftemoon OD Sanda,s iD PoonL So look at the 
matter from whatever standpoint yoo wiU, it is improbable that Mr. Nag. 
purbr should have written and despatcbed a telegram before waiting for 
the arrinl of tbe Post OD the morning of 'be 2~tb June 1901. Therefore the 
upehot or the whole is that an envelope DOW accompanying EL II was 
receiyeJ by Mr. Nagpurku OD the morning of the 2lth JUDt>~ hilt it did 
Dot contain a leUer from Tai lliharaj. Perhaps if Goln is telling the 
troth that Bele wrote a letter an.! T&i Maharaj only signed, it may be t4t:&t 
letter and surely Dot the one in dispnte, and he therefore del"patehed a tela. 
gram to Tai Maharaj ( Ex. 71 ) to inquire how she fared as there wa! DO 
letter fro1ll Aer. This new is farther strengthened by tbe fact that the 
addresses on both the envelopes are in the handwriting of Bele.and Dot of Tai 
lI&haraj, thoagh it is Dot DIlusua.1 for Tai Maharaj to ad.!ress the envelope 
herself, (Exs. D. 19. &c.). Bele is not calle.! as a witnes~ to uy that 
thelle were the very letters enclolled by him in the enyelopes. the adJresseJ 
of which are &:Aid to be ia his hand.writing. That is where the shoe 
pinches, and Bele was sammoned in the Police investiglltion. The prose
cation probably wanteJ to throw the resp.>nsibility or calling 
Bele on the Defence. Bat as remarked by me previoasly, the 
Defence can legally rely upoa the sins of omission by the 
prosecution,l\nd when the contents of the~ leUera are pro\'ed to be 
fals':J by the independent te~timony of the AlU'lI.ngabad witnesses, there was 
hardly any necessity to give farther evidence aboat the fabrication of 
these letlers Eyidently somebody has managed to pat new wine into old. 
bottles, but, he was Dot a clever manipnlator. and ha! been discovered Doll 
only by his omissions bat by his anachronisms diiplaying his ignorance of the 
actaalstate or facts at AnrlUlgabad on the day when these letter~ parport 
to be written. Finally I may mention oDly one more point. The letter of 
the 2J:.t is s&:d to have been written immediately after Messrs. TUsk and 
Khaparde left Aarangabad. for Nidh'lDe on that day, i. II. between 2 and 3 
p. lL The Po,;t-box at A1ll'J.n~bal was then clea.re.! at 5-U P. )(., and in 
ordinary coarse thi~ letter (Ex. It) onght to have reJ.ched PIlOn&. and 
delivered to the addressee in the afternoon on Satarday the 22nd Jane 
1901. Bat inste,d oC that it 886ms to hllye been despatched from Auranga
bad OD the 22nd of the same month. anll we are, therefore to sappose. ill 
order to make Tai Maharaja's story probable. thst somebody debyed 
posting the letter jastas Mr.Yagpurkar'.s telegram of 21th J one W&3 delayell 
for three honrs in transmission from the Wada ta the T"legraph Olice 
at 2 or 3 minnte,,' walk. A story, that r6'lwres so many improba.ble sap
positions to 8apport it, does not dese"e to be serionsly thoaght of, and when 
it ill so directly opposed to actnal f&et~ the conclnsion that it is worthless 
becomes irresi:.tible. 

Another incident at AUfaDgabad OD which the prosecntion has lail 
some stress is the discassion which took place between T&i M .. haraj on one 
hand and Messrs. Khaparde anll Tilak on the other, 00 the d~y of their 
arrival at Anrangabad, and before Messrs. Kba~Ne anJ Tilak started for 
Nidhont>. Tii Maharaj at this meeting urged that the Habra boy. should 
be taken to P\lo'D~ and upon it both llessfS. Khap.1rde an.! Tila.k point
ed oat to her the inadrisibility 0; the coarse. and placed before her their 
r~ons f0r hvlJing th~t "iew. The discnssion lasted far some time and 
eventu:t.lly it was settled to decide the maUer finally at Aarangabad, an! 
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Tai lIabaraj asked Messrs. Khaparde and T'1lU to go to NIdbone to fetch 
the boys. That i. the atary o( the Defence, while the prosecation urges that 
Tal lIaharaj at lhia meeting fl&tIy told 1I88Sl'S. Khaparde and Tilak not 
to go to Nidhone, and the latter did so without her consent. lIre Kh .. 
parde baa plainll contradicted Tai lIaharaj on this point. But it is still 
contended that even accepting the Defeuc& story, it discloses some hesita
tion, some llIlSettling of the mind ou the part of Tal lIaharaj immeJi&tely 
on arrival at Aorangabad, and it is argued that snch hesitation is not c)n
listen' with the atory that she had (nUy accepted the resolution 
o( 18th Jnne before she started tor Aurangab:s.d. This was pnt to lIre 
Khaparde in his clOI!s-examfuation and he has plainly stated that such 
hesitation, as was obse"able in Tai l£.ah.araj at Aurangaba.d, was due to lIr. 
N:agpurkar huiog spoken to her on the 18th, and after the missing of the 
train OD. that day, on the 19th Jnne 1901. Mr. Na.,,~kar admits that he 
had conversations with Tai Mah.araj on these days, and it is, to say the least, 
highly probable that he must have approached Tai Maharaj with the 
arguments that are embodied in his letters to Messrs. Tilak and Khaparde 
Exs. D. 11 and D. 12. dated 18th Jnne 1901, and iD. which he askel them 
for a reconsideration of the decision passed in the morning of that day. 
The arguments did Dot prodnce any effect on Messrs. TiIak and KhspuJe, 
but it is qnite in keeping with the character of Tai Maharaj it they some
what unsettled her mind. But this effect was only temporary and when the 
matter was fully explained to her, she also came round to her former view 
of acting upon the resolution of 18th J nne, and asked lIessrs. Tllak and 
Khsparde to go to Nidhon8. Such are the (acts of the case and there is 
nothing nnnatural in it, for Tai lIaharaj, as observed by lIre Khaparde, i5 a 
lady that is easily led away by those who surronnd her. But the prosecu
tion has raised a fabric upon it, which there is absolutely no evidence to 
support except the statemen' of Tai lIaharaj. 11 is interesting to note in 
this connectiou that even in her alleged letter to Mr. Nagpurkar from 
Aurangabad (Ex. It) she is made to Eay that after great difficulty aud 
trouble she h&1 to agre8 with Messrs. Khaparde and Tilak after a prolong
ed discussion. This shews that when this letter was fabric!lted there was 
DO idea of denying il& toto that Tai lliharaj consented to Mr. Khaparde's anJ 
Mr. Tilak's going to Nidhone, thongh the idea o( excessive pressure or 
moral influence was present to the writer's mind whosoever that writer 
may be. But the story has now received further developments and Tai 
Maharaj is made to say that lIessrs. Tilak and Khaparde did not go to Xi
dhone with her consent. The prosecution itself felf that there was a ,""aria
tion in the story in this puticwar, and Tai lIaharaj was asked in her exa.
mination-in-chief what she meant by the expression •• She ha.d to a~ree to 
their wishes" in Ex. l4. She replied that" The meaning wa'J tha.t they 
went to fetch the boys, I conld not oppose it, I had to agree with them. " 
This, it will be readily seen, hardly explains the contradiction anleu 
repetition is held to be au explanation. I do not wis~ to say any.hing 
at this place about the pressure or moral inflnence alleged to have been 
exercised on Tai Maharaj at Aurangabad. The case Cor the prosecution 
is that DO adoption took place at Aurangabad and not that the adop
tion was brought about by moral press are or influence; and the case 
so set furth weuld be successfnlly met even if the existence ot moral 
pressure is held to te true in carrying out the adoption. The point is th3.t 
Mr. Tilak asserts that there was corporeal giving and bking, and Tai 
lIaha.raj nrs that there was none. The question of force or moral pre551U'e 
or even oC the ~aliJity o( the adoption dOO3 not, thereCore, arise in this c.lSe, 
and the prosecution must be held to fail if the fact of giving and taking is 
established, be it by moral pressure, force, or fraud, or even against the al
leged tesLltor's wishes or the unction o( the Kolhapur, the British or the 
Ninm's Government. This case of perjury has arisen ont o( proceedings be
(ore Mr. Aston in the probate case; and he himselt has clearly stated th~t 
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the wue I.eCore him 1rU " lI'hether aD WOptiOIl took pla.ca til aU at Auran
gabaJ and (cot ita calidity)." (The italics are lIr. Aston',,-) Cnder 
thia yiew of the ea...~ the alleged letters of Tai lIaharaj ( EX!. It and 15 ), 
lUI,posing them for & momeut to be gennine, proye nothiDg whi.:h lI'ould 
1:!Qbst&&Ute the C3...~ for the prosecution. IC they speak to anr thing it is 
mow or phrsic.al pressure. But; if snch 1rU eYer resorted to, it is difficult 
to understand lI'hy it should stop at makiDg Tai lIaharaj sign some loc:u
menlo and not extend to the actu.&l giring and taking of the boy. Hit lI'as 
the intention of lIr. Tilak to force aD adoption on Tai Yahraj by pIfSSure 
or coerc ion, and Tai lIaJ:araj 1fU helpless in hie !.ar.ds at Aurangalad. and 
Y&S prepu-el to do &lJy thing to c.btain her ruea..«e from confiDelLent, I 
f3.il to IlnJerstand lI'hat was there to prevent lh. Ti1&k from placing a I:oy 
on the lap ('f Tai lIaharaj. H the theory of force or compulbion, moral or 
physical were regar.led as possible, there is nothing to prevent us from hold
ing that the adoption mtLit haye been completed at Amangab:W and not le11 
imperCect by omitting the aetoal ginn g and taking of the be,.. I do not 
mean bI these o~ervations to imply in the slightest dt'gt"ee that an,. force 
was as a matter or C;t,et useJ at Alll'&Ilgabad. The Defence has adduced 
ample evidence which plainly contradicts any such poIlsibility. What I 
mean is that eTen if we were to take the prosecution at its word, and bear in 
mind, th&t lIr. Til.ik as a lawyer knew what were the l'eolui!'ile.s or a legal 
adoption. and that, &3 a m&tter of fact, the idea was present to hie mind 
for the words .. given in the lap" appear in the draft of tle adoption deed 
(Ex. ';'3), it is ab3ard to snppose tha~ he should hue u.sed (oree, a.s alleged. 
only for obtaining Tai lIahar&js's signature tD the document and not to efFect 
the corporeal giYiog and taking of the boy. My learned friend woul.! thus 
1Iee how the theory of the prosecution, if pushed to its logical conclmion, 
brings us to a rea/I,C(;o ad d8wlUJI. Thie leads me to the consideration of 
eert&in points in connection with the dr&n of the w(lption-deed, and the 
deed iL<:elf. Il is alleged that the &doption-deed merely speaks of the boy 
being" given" and accepted as a son, and this, it is contend{;i), dces not ne.. 
ceS3&riIJ include corporeal giring and taking. In support of this contention 
it is urged that the words .. The boy h:LS been giyen in adopticn on the bp" 
originally occurring in the draft have been strnek out. The prosecution, 
however, has failed to notice tha.t in plAce of theee words, "Yon hue 
accepted him &8 a son" are substituted in the adoption-deed aud that the 
amendment is more comprehensive as well &8 expressive of acceptance. 
An woption-deed must contain term.s expressly indicating the giring 
as well &8 the accepting of the boy, though giYing implies acceptance and 
acceptance implies giring. 00 this principle the phrase .. The boy ia given" 
or even .. is ginn on the lap" cannot be considered as snfiiciently ex
pressive. and hence it 11'&8 deemed necessary to put; in a few phrases which 
denoted cceptance and connoted giYing. The draft &8 it originally stood 
contained the expression" giun" Beyer&! times, while there 11'&8 only one 
expression of acceptance riz. .. that he became your son." To this a fur
ther u:~ion 11'&8 aJda.1, c;z., "]'OU h3 ye accepted him &I your eon, " 
thus making the acceptance more clear and distinct than it 1ra8 in the 
original draft. In reply to the contention th:Lt the words .. giYiog" and 
4& taking" are not enough to denote corporeal giving and taking, I C&D only 
say that. it is more clever than honest. and in support of my Tiew I refer 
Your Worship to lIayne's Binda Law, pata.,<Yfllph 1U, (5th Edition). the 
fint sentence of which says "The giYing and receiving are absolutely 
necessary." Then a..'"1Wl in the preceding paragraph the anthor 
after qnoting the texts of Shaanab and Baadhayana says "in 
these mach stress is bid apotl the giYing and receiring of the boy II and 
tluonghoat the whole ~~ph the words .. gin" and "remu"o fimple 
and IlnqnalifieJ. are used to danota the corporeal or actoal giTing and 
taking of the boy to be adopted. When standard text·writers on the law 
of adopticn u..~ \he ... ords .. gimg tt (m) and Ct rec:eiYing" (~) in 
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the sense of corporeal glVlng and taking, it is not all all strange if these 
words are so used in adoption.documents or ordinary parlance. "Given,J 
means "absolntely given," both in Marathi and Sanskrit, and it is only, 
when we want to qnalify the method of giving, we add such qua.lifying 
words as mental, verbal or corporeal. Thus we ha.ve the worda ~ to in
dicate a gift by word of mouth, but when no snch qualification is intended , 
the word m alone is made use of. For instance, the adopted son is called 
~ and not ~ ~. But I need not go into this linguistic discussion. 
I shall be obliged to my learned friend if he takes up. say a hundred adop-o 
tion.deeds, and points ont to me how many of them contain the words 
\Ilflrbfi" or corporeal. It is the usual bnguage of these deeds to say tha.t the 
boy is "given" and" taken," and if one wants to be still more emphatic, to 
farther add that "he is no longer my son," or "has henceforward become yoar 
son." The distinctions between mental, verbal and corporeal giving and taking 
are the work of lawyers, and it bdcomes necessary to advert to them only 
when we come to analyse the constituent parts of a valid adoption. So in the 
matter of adoption all that we say is that the father "gives" the boy and 
the adopter .. accepts" him, and it me<lns everything for a practical man 
of business. But let apart the adoption-deed of Jagannath and look at 
that of Bala. ( Ex:. D. 1) whose adoptinD is complete according to the story 
of the prosecution. There is not a word in this deed about "corporeal" 
giving and taking as sucb, nor is "the la.p" mentioned anywhere. The 
operative words there nllel art: tlimply lA and lf~ and ~ and q.(1tll1'. 
If this deed is va.lid, a.s admitted by the prosecntion, and if the operative 
words used therein do not imply the absence of ,. corporeal" gift and accep
tance, I fail to Bee on what gronnds a different construction is to be put 
on the adoption-deed of Jaga.nnath. Ir quibbling is argument, we might 
go on quibbling to the end of time, and say that though an adoption·deed 
may contain the words .: giTen on the lap," yet it does not mean complete 
adoption, for a boy may as well be given on a lap like a book or any other 
a.rticle, the acceptance being yet wanting; or we may further a.rgue that 
the writing of the words ,. given on the lap" does not mean that the actual 
fact of giving has taken place, for adoption.deeds which contain conditions 
are nsna.lly executed before the actnal ract of giving and taking take!! place. 
Arguing in the same strain we may even go further and say that if this adop-o 
tion·deed be prodnct:d in a court by a witness, stating on oath that the deed 
represents all the facts, he conld be easily prosecuted for perjury on the 
ground that when the words" given" and" taken" were written, the boy 
BS a matter ot fact was not corporeally given and ta.ken I The truth of the 
matter is that the fact, of adoption, that is, actnal giving and taking of the 
boy, has in every case to be proved by the direct testimony 0: witnesses, 
and when it is so established, any attempt to quibble it away by fastidious 
nfceties is quite absurd, howsoever, pedantic or learned it may appear to be. 
The contention, that Tai Mltharaj was not made an executing pa.dy to 
this deed, lest at the time of the registration she might refnse the execu
tion thereofbefora the Registrar, is of the Bame type. It presupposes that 
Tai l\Iaharaj was an unwilling p:uty in the transaction, which is disproved 
by positive evidence, and secondly we have the evidence of Messrs. Rale, 
Parnaik and Bhausaheb Dev himself, that the present form of adoption-deed 
was selected at the persistent reqnest of Bhausabeb. It is also in evidence 
that even after this form was fixed upon, a man was sent to bring the Regis
trar intI) the meeting where the deeds were executed and it was settled to get 
these deeds registered by the Registrar in the presence of the wbole assembly. 
But as the Registrar was on leave, the idea. had to be given up. Lastly, I may 
bring to Your WOTbhip's notice the letter passed by Tai Maharaj to the father 
of Jagannatb which was produced before the Aurangabad commission for 
the first time, and proved by the evidence of Messrs. Rale and Bhausaheb. 
It contains everything which a fa.stidions lawyer may wish. It is ad
dressed to Malhar Manohar, signed by Tai Maharaj (Ex. D. 57) and attest-
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ed by Mr. Rale and Mr. Tilak. It runs as follows :-"Acceding to oo.r 
request, you have given in adoption to me yoor middle son Jagannath as an 
heir to and for the continuance of the family and name of my deceased 
husband Shri Baba Maharaj. I shall protect him as my son in every 
respect, whether he torns out hereafter to be a man of learning, or a 
fool. He alone is the real owner. You need not entertain any anxiety 
about him. He has the same right which a son of my body, if there 
had been any, would have had. A separate deed of adoption has been 
alrellody executed. It is not necessary to write more as all things are 
mentioned in that deed. I shall not adopt another boy besides this, and 
shall protect him well. I shall give due fa.cilities if you or his mother 
or other persons desire to come to or see him. Be it known." I do not 
know if anything more can be put in writing to mark the completion of 
the act of giving and taking a boy in adoption; and when the theory of 
the a Ueged confinement of Tai Maharaj at AUr&ngabad is exploded this 
letter ooght to Bet at rest aU impious doubts regarding the fact, if not the 
validity also. of Jaganuath's adoption. It is an admitted fact that no 
Homa was performed at Aurangabad. nor was mnsic used, nor again 
any festivities held on the occasion. .It is contended that the absence 
of these ceremonies raises a presumption against the fact of adoption, and 
we are seriously referred to passages in treatises on the Law of Adoption as 
an authority on the point. Bot this to my mind betrays only a superficial 
knowledge, if not utter ignorance, of the necessary requisites of a valid 
adoption according to the Hindu Law. Mnsic or tom-tom is not a neces
sary a.ccompaniment to a.ny ceremony amongst Hindus, and no presumption 
can be drawn from its absence at any ceremony. As regards the datta 
ltOma it is optional in the case of an adoption of a ,agotra ,apinda (I. L. 
R. 24 Bom. 218). and when the adopter is a woman no mantras can be 
nEed by her at the time of giving and taking. Shastra and custom both 
agree on this point. Bnt it is unnecessary to refer to these law point" in 
this Court. We are here concerned with the factnm of adoption and 
not with its validity; and when the fact of adoption is proved by overwhelm
ing direct testimony. it is ridiculous to contend that its existence is ren
dered less probable by the absence of mosie, non-distribution of the Dakshin4:, 
absence of presents or feasts to Brahmanas, processions on horse -back or the 
non-use of powder, flags, attendants in livery, carriages, horses and their trap
pings_ Non-essential ac::ompaniments like these may sometimes be received 
as supplementary evidence when the existence of the main fact is almost 
established. But it is a fallacy to suppose that the absence or these ac
companiments may be used to cast doubts upon the existence or the fact 
established by direct independent testimony. Even the adoption or Bala 
Maharaj when it was first contemplated to take place in Poona was, we 
have Mr. Nagpurkar's word for it, to be carried ont wit~ont the assistance 
of the parapharnalia mentioned above, and it was still intended to be a. 
valid adoption according to the Hindn Law as understood and interpret. 
ed by Tai Maharaj, Nagpurkar and 00. 

EVENTS AFTER RETURN TO POONA. 

When the charge in this case was originally framed by Mr. Aston, he 
knew little about the events at Aurangabad except what Tai Maharaj stated 
in her evidence. It is true, that Mr. Tilak in his evidence before him had 
given full details of the Anrangabad adoption; hut these were not then be. 
lieved, and Mr. Tilak was sent to the City Magistrate for trial. The main 
ground, on which Mr. Aston, and after him the prosecution, relied, was the 
conduct of Mr. Tilak after his return with Tai Maharaj and party to Poona 
from Aurangabad on the morning of 29th June 1901; and it is, therefore, 
necessary to exa.mine this point at some length in this place. It is needless 
to say that under the circumstances stated above the conduct of Mr. Tila.k 
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after his arrival in Poona, when it was first scanned by those who initiated 
these proceedings, wa.s scanned quite indel)tlndently of the occurrences at 
Aurangabad. Inferences, drawn from Buch a stand-point of view, cannot 
but be one-sided and misleading, and as a matter of fact so they are. I may, 
however, observe that after the Police iuvestigation there was no excuse 
for the prosecntion to persist in the view it may have inherited from persons 
who initiated these proceedings. However, fairly or unfairly, the attitude of 
the prosecution is still the same, alJd, therefore, it becomes necessary, as ob
served above, to discuss this question more fully at this stage. The first, 
and I might even say the principal, document, on which the prosecution re
lies to establish the probability of its case, is the Yadi, which Tai Maharaj, 
with Mr. Tilak's advice, wrote to the Agent to Government for SirdJ.rs in 
the Deccan on the evening of 29th June 1901, and an English letter con
taining a summary of the same, which accompanied it. (Exs. 68 A and 
68 B.) These letters purport to give an intimation of the Aurangabad 
adoption to the Agent after the arrival of the party in Poona; and 1t is as
sumed that everything was reported therein, and that what is not reported 
must not have occurred at all. The Marathi Yadi at first recites that Tai 
l\Iaharaj, i. e. the signatory of the Yadi, had gone to Aurangab'\d with 
l\Iessrs. Khaparde and Tilak in order to see if there were any boys eligible 
for adoption in the family of the brother of Shri Siddheshwar at Nidhone. 
What follows is relevant to the point in issue and I quote the wordil from 
the original :-" ~ trk~ q-j"'l'!li'-f ofrttrr~ orrunff; '«r ~~ ~r<Ii~ 
{itqr"'t U. u.l{~ l{m~ ri~ ... '" lfRr ~ ~ R. ~ ~ 
'f~ ~?ffif m <fiWI' ~ q~ ~ Ofr{. c~ ~"~l ~f,lr Ofr
~. ~~\:iART ~~ ; ~ ".lit~. ij-ori fuITsprrQf itiro;rRr ~\t 
8Jf1i....... 'l'l{i;r." The English letter expresses the same in the following 
words :_U Five boys were' brought to me for selection and from amongst 
them I have, with the advice of several respectable gentlemen, selected 
one Jagannath aged six years, the middle son of Mr. l\falhar Manohar Dev 
a respectable gentleman in those parts and who is descended from the same 
ancestors as ourselves. Preliminary docnments have been executed and the 
ceremony of adoption will shortly be celebrated in Poona, when due inti
mation and invitation will be formally given to Your Honour." Both these 
papers distinctly refer to the fact of documents being executed at Au
rangabad, and as neither of the papers pretends to fully describe the na
ture of the documents, the documents in the original must, in ordinary 
COUlse, be referred to to ascertain their character as well as the 
facts of which they are intended to be a record. But this position is 
intirely ignored and these exhibits are gratuitously believed to be a full 
and the onty correct record of what took place at Aurangabad. It is on 
this hypothesis that we are told that nothing happened at Aurangabad be
yond the selection of a boy and that the Marathi words ~ ~ ~
Ri Sfrf cannot therefore mean anything more than selection. This is no 
doubt plausible at the first sight, and credit for ingenuity must be given 
to the person who first suggested this idea. But unfortunately for the 
prosecution. this view rests on assumptions not borne out by facts, nor rea.
sonable in themeelves. Thus first of all I see no reason why these letters 
should be considered as any thing beyond letters of formal intimation to 
the Agent. Neither rai Maharaj nor Mr. Tilak were bound to enter all the 
details of adoption in these papers, nor was it intended to do so. It is 
therefore unreasonable to regard thebe letters as constituting any kind of 
estoppel on the parties. Again if certain documents are expressly referred 
to in these letters and these documents are in existence, common-sense re
quires that the documents themselves ought to be read in order to ascer
tain what they are and what they profess to record. In short, these two 

-letters and the adoption-documents referred to therein, must be read toge
ther and any omissions in the letters, which are on the face of them in
complete,' made up and supplemented by the statements recorded in the 
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documents. It is a. genera] principle of law that what is stated by refer
ence in a. document is included in the whole. If we apply this principle to 
these two exhibits, we must construe them to mean selection plus what 
was recorded in the docnments. In short, the meaning of these letters is 
not complete unless the documents are read along with them. If this is 
done, there remains no ambiguity or incompleteness. But it might be 
asked why the adoption matter should have been stated by reference and 
not by express words in these letters. The reason will be plain to anyone 
who has read (Ex. D. 40) i. e. the letter addressed to the Diwan of Ko
lhapur by Mr. Tilak immediately before he started for Aurangabad. In 
that letter Mr. Tilak expressly states that he and other tmstees do not 
mean to give pUblicity to the adoption matter tor some time and requests 
for an immediate sanction of the Kolhapur Durbar. Neither this sanc
tion, nor even a. reply to the aforesaid letter of Mr. Tila.k to the Diwan, 
was received by the time the Yadi and the letter were written to the 
Agent, and as stated previonsly it waa not prudent to openly give out the 
fact of adoption until every other ceremony in connection therewith had 
be en gone through. The use of the expression ~ ~ otR* srrl' in 
]Ia.rathi, literally meaning "has been fixed for adoption," is partly due to 
the fact that although all legal requisites for adoption were gone through 
at Aurangabad, yet the public ceremonies after such adoption were still to 
be celebrated, and in common parlance t.his could be expressed only by a 
phrase like the one used in the letter. But granting for the sake of argu
ment that these exhibits are to be read without the documents they refer 
to, they are, at worst, inaccurate and incomplete record of what took place 
at Aurangabad; and it would be unreasonable to raise upon them the 
whole fabric of the prosecution. What took place at Aurangabad is now 
amply proved by independent testimony, and it is no longer excusable to 
persist in the error of judgment committed by persons, who had not be
fore them all the facts of the case. 

This was not, however, the only letter which was written ander 
Mr. Tilak's advice after he arrived in Poona. It is in evidence that Mr. 
Nagpnrkar signed three letters' by order' on the next day and these were 
addressed to Ur. Kumbhojkar, l\fr. l\falhar Uanohar Dev, father of the 
boy adopted and to lli. Khaparde. The only point of difference between 
the story of the prosecution and that of the Defence is that the words 
" by order" mean" by order of Tai l\Iaharaj " according to the Defence. 
The actual words are" by order, Balvant Martand Nagpurkar, Karbhari 
1Iisbat Shri. " One of these letters, tiz. that addressed to Mr. l\Ialhar 
Uanohar Dev, has been produced by him in his evidence at Aurangabad. It 
commences with "Sfit~ arrT'UUt An" and ends w1th "", orrf'um, " a form 
of address appropriate and consistent only if the letter is regarded as 
written by Tai Maharaj. In this letter it is stated" you will receive copies 
of the Probate and the Will, sent herewith, as promised. You will learn 
everything therefrom. Give my blessings to Chiranjeeca Jagannath. 
It is not necessary for me to write more as you are already taking care of 
him. Mr. T1lak wouM soon write to you as to what arrangements should 
be made for his education in futnre." If the boy .Jagannath was not ac
tually taken in aJol'tion at Aurangabad, the anxiety here displayed for 
his education is meaningless. The form of the lettter supports the story of 
the Dcftlnce that the letter was one from Tai :\hharaj to TIhau Saheb Dev 
and that Ur. ~agpurkar signed it by her order. But even accepting, 
for the sake of argument, Mr. Nagpurkar's sta.tement that he signed it by 
the order of l\Ir. Tilak, it does not support the case for the prosecution. The 
contents of the letter remain the same in either case, and nothing 1S ga.ined 
by the prosecntion by making Mr. Tilak write this letter, for even ]lr. TiIak 
would not e,"ince any anxiety for the education of Jagannath unless the latter's 
adoption was complete. In other words, the letter represents either Tai Maha-
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raja's view or Mr. Tilak's view regarding the status of Jagannath on the 30th 
of June 1901, and in either case it is unfa.vonrable to the prosecution. As 
regards :Mr. Nagpurkar's view of the Aurangabad adoption on that day. 
we have his report to the trustees dated 30th June 1901. (Exh. D. 13 ). 
The new budget, framed by the trustees at their general meeting at Sinha
gar in May 1901, was to come in force from the Ist of July of that year, 
and Mr. Nagpnrkar reports to the trnstees that it is difficult to carry out 
the new budget in which the expenditure is considerably cut down. In 
mentioning the difficulties, he says "The ceremony of adoption is soon to 
take place. Therefore, at times, it seems to me that the proposed ar
rangements may be made afterwards. By that I do not mean that the 
expenditure should be increased. Yet if a sen-ant or two, a karkun or &. 

horse, &c. is to be maintained for him, they (existing servants, &c.) would be 
of use." lIr. NagpnrkAr in hid cross-examination admitted that the cere
mony here referred to meant one relating to Jagannath, and that the latter 
is referred by the pronoun "him" in the above sentence. He has, however, 
been made to say in his re-examination that this refers to Bah Maharaja's 
adoption. But unfortunately for him it is in evidence that negotiations for 
Bala's adoption had not yet commenced, and the trn$tees knew nothing 
about the intended arloption of Bala Maharaj, while the whole tenor of the 
report indicates that the trnstees knew whose adoption it was, and there was 
none that time but that of Jagannath. The reference therefore must be 
taken to relate to Jagannath as at first admitted; and if so, it is plain 
that Mr. Nagpurkar too at that time was under the impression that the 
ceremony relating to Jagannath's adoption was shortly to take place and 
that a horse or a karkun would be soon required for him. This impression 
he could not have formed if he knew that a boy has been merely seen, or, at 
best, selected by somebody at Aurangabad. It is admitted by Mr. Nagpur
kar that the report is made by him voluntarily and without any pressure. 
From the 1 st to the 6th of July 190 I, certaln negotiations were going on 
between Mr. Nagpurkar and lfr. Tilak regarding the minute of dissent 
which he wrote on the resolution of 18th June 1901 (Ex. 13 ), and which 
minute of dissent was first seen by Mr. Tilak on 29th June 1901 after his 
return from AuraDgu.b3d. Mr. Nagpurkar was told that as the miuute of 
dissent was Dot recorded at the meeting it was not fair for him to have it 
added afterwards, because the paper was ill his possession. Exs. 17 and 18 
are the letters which Mr. Tilak wrote to lfr. Nagpurkar in this connection, 
and when he declined to do anything Mr. Tilak cancelled (Ex. 19), so far as 
Mr. Tilak was concerned, the general power of attorney which was granted 
to 'Mr. Nogpurkar. Then followed the report of Mr. Tilak to the trustees 
dated 5th July 1901 (Ex. D. 14 ). This report was filed in the pro
ceedings of suit No. 358 of 1901 in the l!'irst Ulass Sub-judge's Court at 
Poonn, on the 15th of November 1901, i. e. a day previons to the com
mencement of the examination of Mr. TiIak before Mr. Aqton. In this 
report, Mr. Tilak expressly states how Mr. Nagpurkar has been endeavour
ing to upset the work of the trustees by siding with Pandit Maharaj, ever 
since the return of the party from Aurangabad "after finally disposing 
of the ma.tter, as resolved, by giving a b0!l on the lap 0/ Tai Maltaraj. " 
If lIr. Tilak's letter to the Agent is to be taken into account, there is no 
reason wby the statement in this report should not also be considered 
along with it. For, in the correspondence which took place after Mr. 
Tilak's retnrn from Aurangabad and before the 15th of July, there is no 
paper where a full account of what took place at Aurangabad is given 
in one place, nor was it so intended to be given in any of them. There
fore it is unfair to select one statement out of this correspondence and 
ignore the rest, if the prosecution want to rely on 1\lr. TiIak's subsequent 
conduct as disclosed by this correspondence. The n~ture of the negotiation 
between Mr. Nagpurkar and Mr. Tllak is deposed to by Bala Saheb Nata 
in bis examination and he distinctly states that both Tai Maharaj and Mr. 
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Nagparkar well anderstood at the time that an aetnal adoption had taken 
place at Aarangabad. This statement or Baja Sabeb Nata is ful]y cor
roborated by Tai Maharaja's statement before the Agent to Government for 
Sirdars in the Deccan, dated 6th July 1901 (Ex. D. 22). That statement 
was ma.de at the Agent's Bungalow, and is the first expression of disappro
val of the Anrangabad adoption by Tai Maharaj. It begins with the 
following words :-,,~~ ~ IfMT m;nit C('{ OIt'I<-ql'lI"'l" IfMT 
~;nit. 0' i. e., "the son made by Mr. Tilak I do not approve. There is 
no one to me except yourself." If these words mean anything they clear
ly indicate that Tai Maharaj here complained that she did not approve of 
the son made, that is, gi-cen in adoption to her, one regarding whom every
thing necessary to constitute the lonsltip ha.d been made at the in
stance or Mr. TiJak, and that she appealed to the Agent as the only person 
whO' could assist her to get out of the difficulty. In fact it is an appeal 
for help, an appeal not improbably backed up by importunities, for it was 
made at a personal interview, and its disingenuoasness is apparent from 
the mention of Mr. Tilak's name in connection therewith in a way to imply 
that everything was done by Mr. Tilak, who was known to be not a 
persona grata with Government officers. In fact, this was the first overt 
act of the intrigue planned by the newa.dvisers of Tai Maharaj, and it was 
intended to enlist the sympathies of Government officers in their favour. 
Bat the plan of action does not seem to have been fally developed by this 
time, and though Tai Maharaj laid this complaint before the Agent, there 
is not a word in this state menta bout her alleged confinement at Aurangabad . , 
or similar other stories, which are now put forward by Ta.i Maharaj, though 
she had the fullest opportunity to write anything she wanted at tIte time. So 
Tai Maharaj in this statement does not go beyond complaining about what she 
called Mr. Tilak's adoption at Aurangabad. The f<lct of adoption itself is not 
dis~lOted, but the boy is disapproved and the Agent's intervention is sought 
to enable 'rai l'.Iaharaj to take a Kolhapur boy in adoption without even 
mentioning Bah Maharaj. But we are not here concerned with these details. 
What is important for our purpose is that upto this time Tai Maharaj was not 
disposed to dispute the fact of adoption, but only disapproved it. The phrase 
~;Jr ~!J"S11T is as expressive as it is laconic, and when Tcl.i MahJ.raj 
had deliberately written these words before the Agent, it is useless to argue 
that the actual f<lct of adoption at Aurangabad is not proved by subsequent 
correspondence. Taj Maharaj doe;! not say that the boy was "selected ., by 
Mr. Tllak, but" made" by Mr. TIlak and there ca.n be no mistake about 
her meaning, for if the boy had been simply selected there was no necessity 
for seeking the Agent's help in the ma.tter. The statement in ~lr. Tilak's 
report dated 5th July that "the boy was placed in Tai Maharaja's lap" 
and Tai Maharaja's statement of the 6th before the Agent, viz. 'the son 
made by Mr. Tilak' give a direct lie to the theory of the prosecution, based 
upon the disingenuous interpretation of EXd. 68 A and 6S B, that it was after 
his return from Aurangabad that Mr. Tilak conceived the idea. of forcing 
on Tai Maharaj the adoptiou Qf a boy who was bimply selected at Auranga.
bad; and that when Tai Ma.haraj adhered to her purpose of adopting Balli, 
Mr. Tllak WIloS led on step by step to assert in his letter to the Agent on the 
13th of July 1901 that there was a corporeal giving and taking at Auranga
bad. Of course the testimony of AurangabMl witnesses proves to the hilt 
the falsity of such a suggestion. But even keeping that testimony aside for 
the present and arguing from the correspondence alone, the case for the pro
secution becomes untenable, unless, the prosecution is allowed to omit what 
is inconvenient, and rely upon such ra.ndom statements picked out from the 
correspoudence as are favourable to Its cJ.se. The prosecution arguing in 
this strain next refers to the telegram da.ted 11th July 1901 (E ... Ie ) sent 
by Mr. Tilak to tbe Diwan of Kolhapur, not to grant sanction for Ihla's 
adoption on the Yadi of TlIoi Maharaj sent to the Durbar on the previous 
day. In this telegram Mr. Tila.k says tha.t "giving and taking of a sou has 
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been compleW b) a registered deed at Allr.Ulg&bad .. ith UmUes' eon sent," 
and I re'lnut Yoar Worship's careful attention to the dis~"1!nUOllS constrac
tion llOt lipan t1i3 telegram by the prosecution. We are toU that the 
lIords Q!;eJ in the telegnm mean & documentuy giJing and taking only 
8.1 ilistiLguuhed (rom corporeal. Bnt I call thii interpretation disingeonOO5 
becanse the .. ON ll.:id in the telegram is .. completed.. and not .. consti
tuted by", and • completed' eridently me<ulS that there 1I"&S & giring and 
taking and that the registered deed formed the wt or ti.e completing (t?'ture 

or the tran53Ct!OD. Thii it enJent (rom another telegram (EL D. 4,1 ) 
.. hkh lIre TiLk bent to the Diwan on the same dar after receiring a reply 
to his first telegram from the HlUnr Chltni3 to the Raja or Kolhapur. In 
this telegram lIr. Ti!ak uys ., trwtees cannot sanction Bala. lh.haraja's 
ad0l't;on. Another ooy has been already given and taken. Any other 
advption .. ould now be invalid in law." 1 think the prosecution can givo 
lOme creJit to lIre Tilak {or hit knowledge or law, and when :Yr. Tilak 
expressly refers to law he may well be taken to know what it mea:l3, 
though in ordinary ldters he may appear to use loose or in&cenrata expres
lions, for a man it not expected to Illay the lawyer every moment of his liCe. 
There was another ground, why Tai llaharap'iI adoption of Bah would 
have been illeg&l, ri:. the absence of trnsku' consent according to the will 
of &La. lIaharaj; and this too was communicated to the Kolhapnr Dnrhv 
in other teleo'l'llmil o( the same lily ( EXI. D. 42. D. 43, D. '"). and the 
Durlar was requeste-l to give Dotice o( the same to Pandit JIaharaj. Both 
these grounds, c;:. want o( trrutees' consent anj the prenom giving and 
taking or a boy, are mentioned at length in the written representation (Ex. 
D. 4,) sent by lIr. Tilak to the Diwan of Kolhapnr OD the 11th of July 
1001, ad referred at the end of the telegram of that day ( EL 10) by the 
worda .. details posted." The prosecution, it lIl3y by the by be ment:oned, 
only produced the telegram (EL 10) and kept back the representation 
(Ex. D. 45) which was referred to in it as "Posted" on the day. In this 
represent&tionlIr. TUak expressly states that at Aur&Dg&lad they not only 
• selected' but also' settled' to tab in a,bption a. boy named Jaganuatb.. 
Then follows an account of the adoption-deed and other documents executed 
openly in & meeting at Aurangaba.d, and it is stated that '1.he adoption ba.si
ness is thus practically completed (mark the work' completed ') 80 Car as the 
giTiDg and receiving of & boy is concerned, and no other boy can DOW be 
adopted according to law. Wkzt retJC4iu is the ceremonywhic.h the trnstee:J 
haTe re:>olved to celebrate soon after His Highness' permission to adopt 
is obtained in this case." It it stared further in the same representation, in 
reference toPanditlIa.haraja's ~"1leS, "When weretmned fromAurang&ba.d, 
it became known both here and at Kolhapur, that the trnsteeilwere unwill
ing to adopt a. boy aboTe 12, and & boy Crom the Aurang&t-..i family or lnnch 
baa been .ekded, gieu and Ide,. i,. adopti{)1&. This is a great disappoint
ment to certain members of the Kolhapar branch especiaJly Pandit lIa
ha.raj." Here the words .. selected, " .. giTeD .. and .. tAken" are all naed 
and there can be no mistake about. their meaning. The same words are 
again ased in another representation (Ex. D. 46) &ent to the Diwan 
on the 12th oCJo1yl90I; and Jag&nnath it said therein to have been 'Uttled 
upon, giYen and tAken" with the consent or the trustees at Aurangabad. 
Lastly. we haTe lIre 'Iilak's letter to the Agent dated 13th July 1901 
( Ex. 7-1: ) in which" the pring and taking in adoption oC & boy" is said to 
have been .. effected with the fall consent of Tai lIaharaj at Aur&llo<r&ba.d" 
and the Agent it informed that the proposed adoption of Bala is Tirtnally a 
second adoption and therefore uot nJid in law. There is another pper 
refwed to by the prosecution in anppart of its case. BaIa lIaha.raja'. adop
tion was to take plaoe in Poona on the morning oCtho 13th July and on 
receiving information about it. llr. Tilak applied to the Ciril Court Cor an 
injunction to stop the adoption (Ex. 42). and filed an application Cor the 

. purpose on 1!!t.h J0111901. It is alleged that no mention of AUWlo"'&ba.d 
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adoption has been made in this snit, and this, it is alleged, lends some sup
port to the case for the prosecution. I again say that nothing can be more 
disingenuous than this, for we have now several statements about the 
Anrangabad adoption made by Mr. Tilak before this suit, especially his re
port oftha 5th July, and, logically speaking, if the Aurangabad adoption has 
not been mentioned in this snit it must be attributed to some cause other than 
the one suggested by the prosecntion. This has been fully explained by Mr. 
Ramachandra Vishnu Patwardhan, the pleader who framed this snit, in his 
examination for the Defence. No injunction can be granted to stop an adoption 
on the ground that there is a previous valid adoption ( I. L. R. 13 Bom.27), 
and so the suit had to be framed exclusively on the gronnd of breach of 
trust. It may perhaps be urged that this view of law is not sound; but 
that is beside the question, for whether sound or not, it was the view taken at 
the time and it fully explains the frame work of the snit. Surely the prosecu
tion does not mean to say tha.t Mr. Tila.k, lawyer as he is, ought to ha.ve ta.ken 
care to proclaim from the house-top the fact of the Aura.ngabad adoption in 
sea.son and oot of season. On the contra.ry, as,observed by me previously, in
discreet publicity in this ma.tter would have raised troubles and difficoIties
the same which we have now to confront owing to Mr. Nagpurkar's apostasy. 
It will be evident from all this that if we read the whole correspondence or 
all the letters written by Mr. Tilak on this subject after his return from 
Aurangabad npto 13th Jnly 1901, no inference can be drawn therefrom 
against the fact of the actual adoption of J aganna.th a.t Anrangabad, that is 
against his corporeal giving and taking at the place. The case for the pro
secution has been based only on a few disconnected statements picked up 
from this correspondence and letters, and read without reference to the 
context or to other statements contained in that correspondence. This is 
not only unfair but illegal, for it is a settled rule of the law of eVldence 
that whenever we have to rely upon correspondence or letters, we must take 
the whole correspondence together, and I am sure Your Worship will come 
to the same conclusion on the point. 

TUB DEFENCB EVIDENCE. 

Such is the evidence led by the prosecution to support the first item 
in the charge for perjury. It consists of the direct testimony of Tai 
l\Iaharaj, who is practically the prosecutrix, and her alter ego Godu, and 
this is said to be corroborated by certain inferences drawn from papers 
connected with the adoption affair. n has been shown that these inferences, 
so far as they go, are not perfectly incompatible with the story of the De
fence, while some of them are nothing better thau ingenious suggestions or 
expla.nations, which can be invented in any case by any legal gentleman of 
industry, provided the party can afford to pay for his labours. It is not 
only unsafe but illegal to hold tha.t suggestions or inferences like these 
can make up the absence of sufficient direct testimony in any case, much less 
in that of perjury. In this connection it must again be remembered that 
the prosecution has not been able to prodnce any documentary evidence 
directly supporting its case. The only documentary evidence of this kind 
offered is the two aUeged letters of Tai Yaharaj from Aurangabad, 
and it has been shown that they' bear, ou their face, evident marks 
of being fabricatad for this case. It is not strange, that when 
Mr. NagllOrkar was 10 constant correspondence severally with Messrs. 
Khapnrde and Kumbhojkar and when the Defence has so many of his 
autograph letters to categorically contradict the statements made by him
nay when even letters of Tai Mabaraj have been produced to prove the 
falsity of the story now put forward by her,-is it not, I ask, strange that 
the prosecution, by which I mean Tai Maharaj and Mr. Nagpurkar jointly or 
severally, should not have been able to produce any letters of Messrs. Kha.
parde or Kumbhojkar to shew that Bala Ma.baraj was intended to be 
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adopted from the beginning, that the alleged wishes of the testator re
garding adoption were known to the trustees, that the .8a.bre branch of the 
family was not descended from the elder brother of Siddheshwar, thllob 
the party that went to Aurangabad ha.d gone there only for the pnrp03e of 
selection, and similar other points on which the prosecution professes to 
rely? This absence of documentary evidence is the more rcm'lorhble be
cause the proceedings of the trustees are all in writing and regula.rly kept 
up, and also because Mr. Khaparde wa, almost constantly conslllted and 
any advice or opinion he gave was always communica.ted by letterd, except 
when he happened to be in PO:lna. in which case his opinions were recorded 
in the proceedings of the trustee~. In short, the whole case for the prose
cution rests on the probabilities of the kind referred to above, and oral ex
planations invented by Tai Maharaj and Mr. Ndogpnrkar to pervert the plain 
meaning of trustees' resolutions or acts done under those resolutions; while 
the whole documentary evidence is entirely in favour of the Defence, and 
it is further supported by the direct testimony of Aurangabad wltne:!ses. 
In f<let the whole balance is in favour of the Defence. The Defence, as I 
have previously noticed, is entitled to rely upon the weakuess of the case 
for the prosecution, and strictly speaking, the ac.}used ought not to hlVe 
been called upon to enter on his Defence. But as it was, the evidence for 
the Defence has been taken and it is therefore necessary to ma,ke a few 
observations upon it. 

In the first place, I wish to bring to Your Worship's notice in how 
straightforward a manner the trustees of the estate have all along dealt 
with the matter of adoption. The posthumous son of the testator died on 
the 9th of :March 1898 and the very first proposal of adoption, which the 
trustees had to deal with, was that of Bala Maharaj who was proposed for 
adoption by his brother Pandit Maharaj through the Kolhapur Durbar 
almost the next day after the deat,h of the posthumous child (Ex. D. 52 ). 
A proposal like this made with indecent haste and impudence was natur,\Uy 
rejected with as much promptness and indignation, and ever since it has, 
among other reasons, set the trustees against the adoption of Bala Ma.hara.j. 
Mr. Khap\lrde has stated in his evidence what these other reasons were. 
Pandit Maharaj and his family were not well spoken of in the society, in
spite of the fact that he holds by inheritance the office of the spiritual pre
ceptor to the Maharaja of Kolhapnr. It was not a light task to select 0. pro
per heir to the estate and high name of tho deceased, and the trustees natu
rally took time to consider over the matter, which wa.s didcussed by corres· 
pOlldence amongst them, until the first meeting of the trustees in June 1898. 
There were proposals for the adoption of MlIomi's son, i. 6. Tai l\bharajllo's 
brother and also of the youngest son of Mr. Khap!J.rde at that time, but 
nothing was decided at this the first general meeting of the trustees. Ur. 
Tilak, who was not present at the first meeting, could take pa.rt in these 
discussions only after 6th September 1898, and then when he suggested 
some arrangement in his first interview with Mr. Nagpurhr, he found 
that the other trustees had already mllode some progress and settled upJn 
some principles to guide them in the matter. At the meeting in October 

.1898, it was resolved to make a systematic inquiry about Kolha.pur boys 
and Mr. Kumbhojkar was asked to place all the available informa.tion before 
the trustees as soon as practicable. This resulted in some correspondence, 
in which Tai Maharaj took a substantial part (vide Ex. D. 64.) between 
Messrs. Knmbhojkar. Nagpurkar and Khaparde before and after this 
meeting of the trustees, and finally the information W<lS placed before the 
trustees at their third annual meeting in June 1899. It should bJ noted thlt 
aU correspondence about this matter took place b~tween the three trnstees 
other tha.n Mr. Tilnk, and tha.t the btter, who is now represented before 
this Court as the chief actor in the matter. took no part in private con
sultations of the other trustees. At the meeting of June 1899, there was 
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a preponderance of opinion favourable to the third son of Nana Maharaj 
among all the Kolhapur boys, but for astrological reasons, the m1.tter 
was again left to Mr. Khaparde, who was to consult Darge J03hi on the 
point. I would request Your Worship to mark the fact that Mr. Tilak 
does not figure in the scene beyond what was required of him as a trustee. 
He had hardly any persona11ikes or dislikes in the matter, and cared litUe 
who was adopted, provided the interests of the estate were safely guarded. 
Tai Maharaj was present at aU these meetings; and from October 1898 to 
lfarch 1899 she was Mr. Khaparde's guest, and as such resided in his 
bouse at Amaraoti. She had thus the fuUest opportunity to know and was 
kept informed of what was going on all this time. It is therefore now 
absurd to say that she thought so and so from the beginning or that her 
wishes were not consulted in the matter. IC it is alleged that she ac
quiesced in aU these proceedings only nnder the belief that she was being 
well advised, it was surely no fanlt of the trustees, nor can they be held 
responsible for it. They were doing their duty, their proceedings were reo 
gularly kept up and Tai Maharaj was fuUy cogniza.nt of what was going 
on. When the matter came for final disposal before the trustees in May 
1901, Tai l\Iaharaj was expressly asked in writing to state her views in 
the matter (Ex. 80). To this she sent a written reply (Ex:. D. 207) 
stating "there are boys at Babre, after first seeing some and then seeing 
alJ, decision shonld be made." Here there was the best opportunity for 
her to state her views; and yet not a word about Bala or any other Ko. 
lhapur boy appears in this letter. Are the trustees to blame for this? 
The matter was hanging fire for three years and all including Tai l\Ia.ha.
raj knew that it was to be finally decided that yea.r. She was given 
the fnllest liberty to state her views; she ,lid state them and the trnst
ees acted upon them. Under the circumstances is it not strange that 
of all the trustees, one, who took the least part in aU these discussions, 
has been dragged before the Court for carrying out into execution a re
solution passed by all. Mr. Khaparde has expressly told us that during 
the stay of the trustees and Tai Maharaj at Sinhagar in May 1901, Mr. 
Tilak was so busy with his own work that he took no part in the discus
sion beyond attending the meetings when called to do so. And still it is 
DOW alleged, without a particle of evidence to support it, that Mr. Tilak of 
all the trustees was the principal person to force the Aurangabad adoption 
on Tai 1\Iaharaj, when as we have it iu Mr. Nagpurkar's evidence that Mr. 
Tilak was at first unwilling to go to Atirangaba.d and agreed upon going 
after being pressed by Mr. Khaparde. But to proceed with the story, after 
meeting at Sinhagar another meeting was held on the 1 ~th of J nne to final
ly dispose of the adoptiou matter and this resolution wa.s duly carried out by 
Messrs. Khap:ude, TiIak, and Tai Maharaj, who voluntarily went with them 
to Aurangabad. AU this, I say, is a plain and natural story supported by 
the written proceedings of the trustees and written correspondence between 
Mr. Khaparde, Kumbhojkar, Nagpurkar and Tai Maharaj exhibited in the 
case. Of course, every minor point in the affa.ir extending over three yea.rs 
cannot be expected to be covered by written evidence, and de~lgning persons 
will always find points, npon which, by means of ora.l evidence, they ma.y 
endeavour to put a different con&truction. But when a story is proved in 
substance by documentary evidence, oral evidence adduced to misconstrue 
and pervert some of the minor points iu it, must always be received with 
great suspicion. The present case for the prosecution is eX1l.ctly of this 
kind antI Your Worship will, I hope, hold that the proceedings of the 
trustees regulJ.rly kept up are far more reliable th"o the oral explana.. 
tions or additions now invented. The Defence has placed before the Court 
all the docuI!lents and papers in the proceedings of the trustees, and disin
genuity apart, I appeal to Your Worship to sa.y if t.he trUi:!tees have not act
ed fairly and in a straightrorward manner throughout. The prosecution 
professes to base its case on probabilities, but what can be more probable or 
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natural than the above story of the DeCence. The trustees deliberated over 
the matter for three years and put down in writing what they finally resolved 
and the same resolution was carried out under the direct snperintendence of 
two of them, who se lead the other two always professed to follow. 

WANT 01' MOTIVB. 

This naturally leads me to consider if the prosecution has established 
any motive why llr. Tilak or two other trustees should act SO perversely 
as alleged by the prosecution in this case. Mr. Tilak, as a Kokanastha 
Brahmin, could not have given his son in adoption to Tai ~raharaj, and it 
is in evidence that llr. Khaparde did not wish to do so. Then what on 
earth could be the motive of these two gentlemen in forcing a particular 
boy on Tai Maharaj? I have not seen, during my exp erience extending 
over nearly a quarter of a century, an offence committed by anyone with
out a motive, and a man mnst indeed be ins a ne to go in committing
number of perjuries and forgeries &c. absolutely without any motive. And 
when the prosecution proposes to charge a man with having committed a 
series of serious offences without any motive or even without any adequate 
motive, the obvious inference is that either the prosecution or the accused 
is labouring under some kind of infatuation. It is in evidence that neither 
Mr. Khaparde nor Mr. Tilak cared to make any personal gain out of this 
trust. And it is also in evidence that Mr. Tilak never took more than offi
cial interest in the affairs of the trust. Why shou ld Messrs. Tilak and 
Khaparde therefore go the length of bringing about the adoption of Jagan-. 
nath by force or fraud as alleged? It is' suggested that they wanted a 
long minority in order that they may long retain the power and patronage, 
which such a trust places in their hands. But even this theory is quite 
disingenuous and absurd. Not a single instance has been adduced 
where power and patronage formed a consideration in this case either with 
Mr. Khaparde or Mr. Tilak. The management was left in old hands, and 
not a single friend or protege of Mr. Tilak is shown to have derive d any 
profit or advantage from the trust estate. On the contrary it is in evidence that 
the estate worth about 25 thousand a year was burdened with a debt of a 
lac and 50 thousands, the interest on which alone amounts to 10 thousands 
a year. The trustees had therefore not only to cut down the expenditnre con
siderably, but deliberately advise the adoption of a minor boy, as it is a matter 
of common experience that in cases of encumbered estates, it is only during 
the minority ot the owner that any saving could possibly be made. Gov
ernment and Government officers always act on this principle when an heir 
to a jahagir is to be selected by them, and it is surprising that Government 
itself should now come forward and prosecute a trustee for following the 
same policy, instead of advising Tai Maharaj that it is in the interest of the 
estate. It would also appear, from EL D. 7, that, at one time at any rate, 
Tai Maharaj herself des ired to adopt a boy under 7 or 8 years. In fact the 
immediate ca.use of rupture between Mr. Nagpurkar and the other trustees 
was the resolution about the budget passed at Sinhagar in May 1901 (Ex. 
62). This was followed by the resolution of 18th June 1901, and from tha.t 
time it became Mr. Nagpurkar's interest to npset the trust, so that he, Tai 
Maharaj and Bala Maharaj may do whatever they liked with the trust 
estate. His first protest dated 18th June 1901 (Exs. D.ll and D.12) was 
a mild one and he was not then prepared to assert himself. After the 
party left for Auraugabad, he had interviews with Pandit Maharaj, and 
was admittedly in communication with his pleaders and advisers. By the 
time Tai Maharaj returned to Poona, Mr. Nagpurkar's and Pandit Ma. 
haraja's plan of op position was settled, but it took some time to gain OV,er 
the lady, and it was on the 6th of Jnly, i. e. after Mr. Tilak formally re
ported the whole affair to the other trustees on the 5th, acting on the ad
.vice of these intriguers Tai Maharaj went to the Agent and appealed for 
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help (Ex. D. 22). The story of the alleged confinement at Anrangaba.d was 
not yet concocted. There were, however, frequent consnltations between 
Tai Maharaj, Mr. Nagpurkar, Pandit Maharaj and others as 
to how Baja's adoption could be brought about. The sympathy of the Agent 
to Government for Sirdars in the Deccan was enlisted in the cause by the 
device of making Tai Mahara.j appeal to him for help in a cause, which a 
lady's appeal may have led him to believe to be a. righteons one. It must 
have also been settled at this time to make Mr. Tilak the scape-goat, and so 
secure the sympathy and support of Government. Tai Mahara.j was won 
over by a promise of life-estate to her and Mr. Nagpurkar was reconciled 
by a promise in the conditional deed that he too would hold his post for life 
( vide Ex. D. 17 ). Bala's adoption walt thus arranged to take place in Poona. 
on the 13th of July 1901, Bala consenting to accept an allowance of Rs. 200 
a month until the debts of the estate were paid. Ta.i Maharaj was also to 
have all ornaments and other movable property, which were to be at her 
sole disposal, and sbe was besides to take away from the income of the estate 
for her own exclusive use the sum of Rs. 20,000 recovered on the life-policy 
of her husband and credited to the general estate by the trustees (Exs. 
D. 4 and D. 17). Tai Maharaja.'s young daughter was also not overlooked, 
and it waS provided that a sum of Rs. 20,000 should be spent on her mar
riage and, if necessary, a loan for the purpose may be raised on the security 
of the esta.te. It was further agreed that Ba.la, who had almost attained 
majority at the time, being nearly of the same age with Tai Mahara.j, was to 
do nothing in regard to the estate except under orders of Tai Maharaj. who 
was to continue in the management with Mr. Nagpurkar as life karbhari 
as long as she wished. It is no wonder that Tai l\Ia.haraj easily fell into the 
hands of the designing persons when such an irresistible bait wa.s offered to 
her, and within a fortnight after her return from Aurangabad became ready 
and willing to repudiate the Aurangabad adoption, to accept Bala for her 
adopted son and to upset the tmst if necessary and possible; for she well 
knew that she was not entitled to any thing under her deceased hnsband's 
wi11, (her name even not being included amongst the trustees), except a pro
vision for maintenance, and that if the Aurangaba.j adoption stood, she 
could in the event of disagreement with Jagannath, get only such allowance 
as the trustees might settle for her. ( See Ex. 67). And what trustee, with 
any sense of responsibility of his position, conld have been a party to this 
wholesale and unscrupnlous piece of jobbery? Bala consented, for his in
come was to be increased from 1100 to 2400 a year: an increase of 
over hundred per cent. by a single coup d'etat. The only trustee who has 
attested this deed of agreement is Mr. Nagpurkar and his motives in snch a 
wholesale disposition of the estate can be better imagined than told. He 
was to be a karbhari for ever, and his mistress Tai Maharaj was 
to govern and manage the affair as long as she pleased. It was 
impossible to expect that either 1\1r. Khaparde or Mr. Tilak 
could have as trustees tolerated a thing like this; and it is 
not surprising that Tai l\1aharaj should soon have applied for the 
revocation of the probate at the instance of the selfish advisers that sur
rounded her, and made np her mind to demolish at one stroke 
the trust, the trustees and the adoption of Jagannath by inventions and 
lies, either of her own make or coined for her and supplied ready made 
by her advisers. Thns while the prosecution has absolutely no motive to 
suggest why men like Messrs. Khapa.rde and Tilak should attempt 
to force the adoption or J agannath upon Tai Maharaj by fraud, perjury 
and forgery j the Defenci has fnlly established that both Tai l\fa.ha
raj and Mr. Nagpnrkar have powerfnl motives to upset the trust, and it 
is a pity that the sympathies of Government should have ever been en
listed in such a cause I As for Mr. TiJak, it has been shown that he never 
cared to be a trustee, his name not being inclnded in the draft 

. will, bnt consented to have na.me inserted in tbe final will, simply because 
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he conld not refnse the pressing reqaest or his friend on the death-bed. It 
is again in evidence that he conld not take any pint in the ma.nagement of
the estate till 6th September 1898, and even afterwards he was not 
concerned with the actual management of the estate until an interference 
became absolntely necessary in the opinion of other trnstees. He, it is ad
mitted by Mr. Nagpnrkar, was unwilling to go to Anrangabad, and it was only 
by accident that the task of carrying on the actua.l adoption of J a.ganna.th 
fen upon him alone, Mr. Kha.parde having left Aura.ngab"d for Amraoti 
without completing the adoption bnsiness,.on acconnt orurgent professional, 
engagements. It is now also shown by the evidence of severa.l eye-witnllsses 
that Mr. Tilak has described in his evidence what he actu:J.lly saw and did 
at Aurangabad. It is such a trustee that is now mlode the victim of a 
vexations and prolonged prosecntion condllcted by misinformed Govern
ment, and it is in Yonr Worohip's ha.nd to do jllstice to him under the cir
cumstances. 

AURANGABAD WITNESSES. 

Lastly we come to Defence witnesses on the point or Jagannath's ad. 
option, wltnesses who state from their own personal knowledge that they 
saw Jaganllath placed on the lap or 'fd.l ~hhd.ra.j on the morning of 28th 
June 1u01. All these witnesses except Durge Sha.stri were examined at 
Aurangabad, and I shall therefore now examine the evidence ta.ken on 
commission at Aurangabad. There were sixteen witnesses in all who were 
examined on commission at Aurangabad. One of these Mr. Padhye is the 
Drawing-master, who prepa.red the ground plan of the Sikh Mandir and 
who was examined simply for the purpose of putting in the pla.n prepared 
by him. Mr. Hartley, the Engineer of the Aura.ngaba.d Mul, was also exa
mined on the point of Tai Maharltja's visit to the mills, but he sa.id that he 
did not remember anything about it. The clerk to the registrar was called 
to prove the registration of the adoption-deed of Jagannath, engrossed 
on the Nizam's stamp paper. The registration record in Nizam's dominion 
is kept in Urdu, and it is therefore the practice of the Registration Office at 
Auraog.1bad to translate in Urdu all M1.rathi documents offered for regis
tration. According to this rule the adoption-deed (Ex. 6i) has been trans
lated in Urdu (Ex. D. 60), before it was registered in the office. It is in 
evidence that wheu Mr. Tilak, Tai Maha.raj and others lert Aurangabad the 
adoption-deed was left behind in charge of one Vi .. hnupant Kulkarni; and 
Bhau Saheb Dev, the father of the boy, was asked to get it registered and 
send the same to Poona with the SMd Kulkarni. The Urdu translation of 
the deed was entered into the registrar's book on 3rd July 1901 and this 
translation agrees word for word with the original deed in Marathi, thus 
furnishing a complete refutation of the suggestion or suggestions that these 
deeds must have been tampered with, when Mr. Tilak after his arrival in 
Poona was gradually led step by step to assert that the corporeal giving and 
taking of the boy was effected at Aurangabad with Taj Maharaja's consent. 
The evidence of the registrar's clerk is thus material and important. It 
sets at rest all doubts as to the genuineness or the adoption-deed. At any rate 
the deed now produced in court is conclusively shown to be the sam~ as it was 
when Tai Maharaj and Mr. Tilak left Aurangabad. This gives a lie to the 
story of Tai Maharaj that the words indicating her assent over her signature 
on the deed were not these when she signed it, meaning that they must have 
been subsequently inserted by J!O~e body; and it corroborates the story of 
the other Aurangabad witnesses tha.t the said words were written iu their 
presence at the request of Tai 'Maharaj before the latter signed the deed. 
But this is only by the way. The question of the alleged forgery of the 
adoption-deed is not in issue in this case, though the evidence noW' recorded 
exposes the falsity of that charge. If we leave aside the three witnesses 
mentioned above, there remain thirteen more, all of whom were examined 
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on points l.:ll&ted with the adoption ot Jagannatb. Five ot these are con. 
nected with the CoUege and the High School at Anrangabad, one being the 
Principal himselC, another his son and teacher of Mathematics in the Col
Jege, third the Shastri ot the College, and two others teachers in the 
High SchooL Besides these five, three out of 13 belong to the Nizs.m's 
Educational Department, one the Head Clerk to the Educational Inspector 
Aurangabad Division. one the Marathi clerk in the ss.me office, and one, the 
Master o( a Vernaclliar School. There is a private Sanskrit School at 
Aurangabad and the Head Shastri of this school was also examined, among 
the thirteen, on the point ofthe Shastris' meeting held on 27th JUDe 1901 to 
discuss the horoscopes of the boys. 01 the remaining fOllr witness as, two are 
senior English-knowing pleaders practising iu AnrangabJd District Court, 
one the Weaving master a respectable Brahman in the Aurangab~d Mill get
ting Rs. 200 a month. and the last, the (ather o( the adopted boy JagannatA. 
All these thirteen witnesses are eye-witnesses and as they directly contra
dict Tai Maharaja's story. regarding the Allrangabad adoption, it is neces
sary to analyse and examine their evidence 801; some length in order to jndge 
oCthe fuU effect of the contradiction. The Cather of the adopted boy Jagan
nath may be kept aside (or the present, and we shall then have a dozen wit
nesses, who have no interest whatsoever in supporting one side rather than 
the other and all of whom hold respectable position in the Allrangabad 
society. Nine of these witnesses were present in the meeting where the 
boy Jagannath was giveu and taken in adoption, but two Ollt of them. viz. 
Bari Ram Shastri and Mr. Dhongde were not in the meeting a.ll the time. 
Their evidence, therefore, does not go fnrther than proving the fact of the 
meeting, of Tai Maharaj, Jagannath, Bhausaheb. Mr. Tilak and other peo
ple, being present therein, and the general business transacted at the meeting. 
The remaining seveu were present at the meeting all along anti they depose 
to the execution of the deeds in their presence and the placing of Jagannatb 
on the lap ot Tai Maharaj by his father Bhausaheb Dev. If we adlt to this 
number the name of Durge Sha~tri, who was enmined at Amraoti, we ha~& 
in all eight witnesses, who state on oath that they did witne~s with their own 
eyes the corporeal giving and taking or J agannath at Aurangabold, that is, his 
beiug placed on the lap of Tai Maharaj. It should bl fllrther noted that 
among these eight are included Messrs. Rale and Par-naik, the pleaders, Mr. 
Bhide the Haad Clerk, the junior Kale and above all Dllrgd Shs.stri. an old 
man of seveuty, whoseunimpe.\chable piety and disinterestednessare admitted 
even by Tai Maharaj. Are we to suppose that these eight wituesses have 
come forward to give their evidence ou o:l.th simply to save Mr. TiIak? 
Tha.t is the real point in the whole c~e and its solntion is facilitated by the 
story set up by Tai Maharaj. The conflict between the unanimous te.sti
mony of these witnesses and the story of Tai Maharaja is not confined to 
a single point, r;z. the corporeal giving and taking of Jagannath. The story 
of Tai Maharej is made up of several parts: (1) that she was kept in confine
ment at Aurangabad by Mr. Tilak; (2) that she obtained release by signing 
certain documen~ which Mr. Tilak brought to her iu her room; (3) that when 
she signed the documents, there was no one else present except Parvati and 
Mr. Tilak; (4) that the documents were never read to her; (5) that she never 
asked Mr. Tilak to write the words of consent above her siguature; (6) th:l.t 
there was no meeting held on the morning of the 21:Sth in the m1.rble hall of 
the Sikh temple and tha.t she never sat in that meeting for any purpose; (7) 
tha.t an armed guard was kept to watch over her and that the sa.me guud 
went with her as far as the Railway Statiou; (8) that while at Aurangabad 
she did not move out of the Sikh Mandir; (9) that she did not pay a return 
visit to Mr. Bhlde's wife; (10) that she never saw any boys with a view to 
adoption; (11) that Bhausaheb Dev and Jagannath were not present at the 
station and she did not speak to them; (12) ~hat she did not pay a visit to 
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the mill and lastly (13) that she did not take any boy on her lap at any 
time during her stay at Aurangabad. It is true that the item of the charg~ 
we are now considering, relate. only to the last of these points, but it has to 
be borne in mind that the prosecution or Tai lIaharaj has deliberately set 
up a story which is so linked with the last point that the latter cannot be 
wrested from the rest of the story, and its trnth or falsehood independently 
ascertained. In other words, ifTai Maharaja's story be tme, it is trne, in 
all ita parts or false in toto. I would respectfully urge upon Your Worship's 
attention this pecoliar characteristic of the case tor the prosecution 00 this 
item of the charge. It it can be shown that Tai Maharaj was never kept 
in confinement at Aurangabad, or it it is proved that there was a meeting 
beld in the marble hall of the Sikh Mandir on the morning of the 28th, 
and Tai Maharaj, J agannath and his father were present at that meeting, or 
if it is shown that Tai lIaharaj did not sign the documents in her room in 
the presence only of Parvati and lfr. Tilak, the whole story of the prosecu
tion falls to the ground. In short, by preferring to rest its case on the 
denial in toto of the story for the Defence, the prosecution has knowingly 
undertaken the risk of being blown np all along the line by a defeat sus
ta.ined at one of the points. It is not for me to discuss the wisdom of this 
policy. I only point out the tact and urge it upon the attention of Yonr 
Worship. There is another point which must also be carefully attended to 
in weighing the Aurangabad evidence. Tai Maharaj and Mr. Tilak have 
both told their stories on oath, and since the perjury in the present case 
consists in the contradiction between the stories of these two persons aud 
not between two statements made on oath by Mr. Tllak, (supposing there 
can be any manner of comparison between Tai Maharaj and Mr. 
Tilak) we shall have to leave aside both Tai Maharaj and Mr. Tilak 
and consider what other direct evidence exists to support the story of either 
party. In other words, we cannot pit Tai Maharaja's evidence against the 
evidence of Aurangabad eye-witnesses. The evidence of Tai Maharaj 
is matched by that of Mr. Tilak, as Tilak is not charged with himself 
making two contradictory statements, in which case he would be pitted 
against himself. It is true that Tai Maharaj is a witness, while Mr. Tilak 
is the a.ccused, but this is a. mere accident, Cor another judge might 
have believed Mr. Tilak and disbelieved Tai Maharaj. Keeping aside, 
therefore, both Tai Maharaja'. and Mr. Tilak'. statements, let us see what 
corroborative direct evidence exists on either side. Viewed in this light, 
the direct testimony in support of Tai Maharaja's story consists of the evi
dence of Goda who entirely depends for her maintenance on Tai Maharaj, 
while Mr. Tilak's story is supported by at least eight witnesses, none ot 
whom is dependent on Mr. TiIak or cares to seek any Cavour Crom him. 
Parvati, another servant ot Tai Maharaj and one who went with her to 
Aurangabad and has been called by the prosecution, has, it may be further 
noted, a.lso deposed substantially against Tai Maharaj especially on points 
where there i. a special reference made to her. We have also to consider 
what 1 ha.ve stated above, namely that Tai Maharaja's story is made up of 
no less than thirteen different points and it is categorically contradicted on 
every one of these points by the witnesses for the Defence. In short, the pro
secution is beaten aU along the line and not merely at one point, though as 
observed by me previously, the giving in or deCeat at one of the points 
wonld necessarily mean giving in or defeat all along the line. It may 
perhaps be urged that Tai Maharaja'S evidence may be pitted against that 
of Mr. Tilak as well as against the testimony ot Aurangabad witnesses, and 
in that case we shall have to consider the position of Tai Maharaj in esti
mating the nlue of her evidence. Admitted; but on the other side we 
shall also have to consider the position of Mr. Tilak in estimating the value 
of evidence against the pros ecntionj for we must either include both or 
exclude both. My learned friend Mr. Strangman is sure to belittle 

. the importance of the Aurangabad witnesses by telling Your Worship 
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stories as to how certain witnesses faiJed to give satisfactory answers to 
some of his involved and lengthy questions or how a particular witness 
gave a wealth of details not wanted by my learned friend, or how a 
third confined himself only to a few leading points. Your Worship may 
also be told that in an affidavit made by 1IIr. Rale a year ago, he has not 
mentioned the fact of corporeal giving and taking now deposed to by 
him in his evidence. But objections like these can be easily and satis
factorily explained. When a witness gives a wealth of details, the 
counsel on the other side is sore to refer to the frailness of human memory 
and remark" how could a man remember so much," while if a. witness be 
brief, he will be asked" how he remembers so little." Similarly if a witness 
keeps a diary, e. g. Mr. Khaparde, who brought all his regularly kept up 
diaries in Court, the opposite counsel will not trouble himself much about 
them; but when a. witness keeps DO diary he will be asked how he could 
remember the details without a. diary. This reminds me of a verse iu 
Sanskrit where the poet says that if a. servant speaks mnch, he would be 
stigmatized as garrulous, while if he but speaks little, he would be set 
down for a dumb fool. In short these an stock objections, which can be 
used in each and every case; and if we set these aside, it will be found 
that the testimony of Aurangabad witnesses is hundred times more 
valuable than that of Tai Maharaj and Mr. Nagpurkar, who have told us 
from the witness-box that they wrote this or that letter falsely or fraudu
lently to deceive a friend, a relation or a co-trustee. Tai lIfaharaja's 
evidence is open to another objection that it was given by bits or instal
ments, after much hesitation and with convenient pauses. Her interest 
in the subject matter of this trial is also a &trong incentive for her to sup
press and pervert plain truths, where they would tell against her. On 
the other hand, Aurangabad witnesses have no such motives. It is idle to 
suppose that they are in conspiracy with the accDsed or that they are 
interested in supporting him. We have further to bear in mind that Tai 
Maharaja's story consists of denials and is easy to invent. But it has, at the 
same time, made the story incredible or almost absurd. Apart from the 
fact of adoption, the story is aga.in liable to be contradicted on many points, 
thus as regards the alleged confinement of Tai Maharaj at Aurangabad, 
all persons who constantly visited the Sikh Mandir can easily say if the 
story is false or true. And when these persons positively teU us that they 
saw Tlli Maharaj moving a.bout in the city; that she visited the mill; that 
a. number of people including Jaganna.th and his father were at the station, 
that Jagannath was there taken into Tai Maharaja's compartment for So 

short while; that meetings were held in the Sikh Mandir on the 2ith a.nd 
28th June 1901; tho.t at the meeting of 27th a certificate was signed and 
given by the Shastris (Ex. D. 51); that on the morning of Friday the 27th 
June 1901 there was a meeting held io the marble hall of the Mandir, 
and Tai Maharaj signed the adoption-deed after reading the same and 
after Mr. Tilak had written the words of consent thereon at her request; 
that they never saw any armed guard in the Mandir or at the Station; that 
the room where l'ai Mah:uaj alleges herself to have been confined was 
not placed at the disposal of the party at all; that a. number of people 
used to call on Mr. TiIak; and that the latter's visit to Aurangabad, being 
the first, was regarded as a matter of some public consequence; and that 
whatever Mr. Tllak did was done openly in the presence of a. number 
of people; I say, it is impossible for any man of common sense to hold that 
all these gentlemen admittedly holding respectable position in the Society, 
men whose testimony it is not possible to secure in a false cause, are any
thing but truthful and reliable; and if so, why should we disbelieve them 
only in one particular. viz. the corporeal giving and taking of Jagannath, 
which they say they witnessed with their own eyes and which follows a.s So 

matter of course when the story of Tai Maharaja's alleged confinement is 
exploded. U nfortunatel1 Your Worship has declined to grant another com-
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mission for taking the evidence of those witnesses, whose attendance the Ju
dicial Soperintendent at Anrangabad could Dot secure for want of local 
jurisdictiou over them, otherwise the nnmber of eye-wituesses to the corpor
eal giving and taking of Jagannath at Aarangabad would have been in
creased by halt a dozen at least; whilst to disprove the statements of Tai 
Mahardj as regards her alleged confinement, a. still larger number ot eye
witnesses would be forthcoming. In fact it is a matter which is known to 
many people in Aarangabad; and as some of the witnesses observed, it 
was surprising to many there, that we in Poona should be discussing the 
preponderance of probabilities based on the misconstmction of a word here 
or a phrase there, when the question at issue could have been easily decided 
by taking the case ~ Aarangabad, and examining a few witnesses at that 
place. The prosecution must have known from the Police inquiry that this 
was the easiest and simplest as well as the most straightforward and direct 
course to follow in the interest of justice and economy, bothof time and 
money, to Govemment as well as the accused. But instead of adopting this 
straightforward coarse a mass of circumstantial evidence of doubtful utility, 
it not absolutely irrelevant, has been imported into the case, evidence which 
could not have and did not obviate the necessity-ot eventually resorting to 
the direct testimony on the point at issue, 

I shall now conclude my observations 00 the first item of the charge 
by bringing again to Yoar Worship's notice the legal requisites neces
sary for conviction in a case of perjury. To put the whole thing in a nut
shell we have to weigh here Tai Maharaja's and Godn's evidence as, against 
Mr. TiIak's supported by that of more than a dozen eye-witnesses. Each 
side claims to further rest its case on probabilities, mauy of which cau be 
interpreted or misconstmed one way or the other according to the ingenu
ity ofthe operator. Your Worship will have therefore to consider whe
ther Tai Maharaja's and Godu's testimony establishes the absolute impossi
bility of Mr. Tilak's story being true, supported as it is, by a number of 
eye-witnesses. It is also shown the whole of the documentary evidence is 
in favour of the Defence; while the two alleged letters of Tai Maharaj 
produced by the prosecution, are to say the least, exceedingly 
suspicions. In cases where claims to property are iu issne, and where a 
decision has always to be given in favour of one side or another, the de
cision is naturally on a consideration of the balance of probabilities. But 
the rule in criminal cases is entirely different. In these, the accused has 
always the presumption of innocence in his favour, and unless the prose
cution establishes his guilt by a detu' and unimpeachable evidence, the ac
cused is entitled to be acquitted. In other words ,he ca.nnot be convicted 
on the supposition that a preponderance of proba.bilities is against him. 
If there be any doubt, or if the proof lalls short of moral cer tamty, the 
case must result in an acquittal. This is what is mea.nt by the maxim 
that" in criminal cases the benefit of the doubt; mU5t always be given 
to the accused." But besides this distinction as to the effect of 
evidence in civil and criminal cases, there is a further distinction on the same 
point made between criminal cases themselves, and the offence of perjury 
is one of them. For besides the usual presumption of innocence made in 
favour of the accnsed in every criminal case, the accu3ed in the case or 
perjury is entitled to have regard paid to his oath until his statement is 
disproved. It is on this ground that Norman J. in Reg vs • .Ahmed 
All!" has laid down the mle that "no man can be convicted of giying 
false evidence except on proof 0/ facts, wMclt, if accepted as trU4, show 
not merely that it (accused's story) is incredible, but tMt it is Impossible 
that the statements of tM party accused made 01& oat! can be true. If the 
inference from the facts proved faUs short of this, it seems to us that there 
is nothing on which a conviction Can stand." (The italics are in the origi
nal.) The facts DOW pla.ced beCore Yoar Worship are to be judged by this 
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standard. The impossibility of Mr. Tila.k's statement being tme mast be 
clearly established, and Your Worship will have to see if the duty, thns 
imposed by law on the prosecution, has heen ·discharged according to the 
telt laid down in law. It is not a question of the relative credibility or 
witnessl!s, hut of the absolute impossibility of the Defence story being tme. 
The direct evidence on behalf of the prosecution if we take out Tai Maha
raja's evidence from it is almost nil and "probabilities which are usefa! 
as aids in considering the tme value of direct evidence, can seldom be safely 
had recourse to alone for the purpose of invalidating direct evidence." 
(vide Lallah Jha 178. JuUebmatool Zubra 21 W. R. 436.) Tai Ms.
baraj has herself admitted that she wrote letters which were false 
and fraudulent, and it is evident that her story of alleged confinement at 
Aurangabad is a myth. Under these circumstances it is absolutely unsafe 
to accept her statements, and act upon them ( Vide I. L. R. 14 Calc. 167). 
It has also been mled that when direct testimony is opposed by conflict
ing evidence, or by ordinary experience, or by the probability supplied 
by the circumstances of the case, the consideration ofthe number of wit
nesses becomes most material. (Starkie, Evidence, 828). Nor can we, in 
such cases, it is justly observed, overlook the motives of parties and witnesses 
on either side. I have shown that from whatever stand-point you examine 
the evidence adduced in the case it is found to be fally in favour of the 
Defence and taking every thing into consideration, I feel no hesitation in 
saying that on this item of the charge the accused is fully entitled to an 
acquittal at the hands of Your Worship. I proceed to the examination of 
the other item in the charge. 



PART II. 
SECOND ITEM IN THB CHARGE:-W ROlTG:rUL CoNFIlITEfrlBNr. 

The charge on this head runs as follows:-

"And secondly by knowingly and falsely stating as follows :-
, We never kept her nnder any restraint nor intended to do so' meaning 

thereby that neither had you the said Bal Gangadhar Tilak, nor had 
one Ganesh Shrikrishna Khaparoe, nor had one Shripad Sakha
ram Kumbhojkar, nor had anyone of you the said Bai Gangadhar Tilak, 
Ganesh Shrikrishna Khaparde a.nd Shripad Sakharam Knmbhl'j
kar in concert with either one or both of the remaining two of you at any 
time either on or between the 16th and 20th days of July 11)01 kept or 
abetted the keeping of one Tai Maharaj nnder any restraint nor had you nor 
any of you the said Ba,l Gangadhar Tilak, Ganesh Shrikrishna Khaparde 
and Shripad Sakharam Kumbhojkar intended to do so. 

Whereas iu truth and infact 80S you the said Bal Gangadhar Tilak 
well knew when you gave such false evidence 80S aforesaid, the said Tai 
Maharaj was confined in a certain Wada in Poona, to wit Bhau Maharaja's 
Wada. at the order and to the know ledge of you the said Bal Gan
gadhar Tilak and the said Ganesh Shrikrishna Khaparde from or about 
the morning of the 16th day of July 1901 until the evening of the 20th da.y 
of .July 1901 and was so confined ag a.foresaid to the knowledge and with 
the assistance and consent of the said Shripad Sakharam Kumbhojkar from 
or aboot the 17th clay of July 1901 until the evening of 20th day of Joly 
1901 aod that you the said Bal Gangadhar TUak did thereby commit 
an offence punishable under section 193 of the Indian Penal Code and 
within my cognizance, and I hereby direct that you be tried by me on 
the said charge." 

Before proceeding to the examinatioB of the evidence on this charge, 
it it! necessary to examine the charge and see what it exactly means. It 
is a charge of perjury relating to wrongful confinement, and not of the 
substantive offence of wrongful confinement itself. It is not only useful 
but necessary to keep this distinction in mind, becanse the elements or 
essentials of the offence are different according to different views. The 
first item of charge, re adoption, related simply to the fact of the 
corporeal giving and receiving at the time of the adoption; in short, 
it was mainly a question of fact, and as such differs from the present 
one, which is a mixed question of law and fact. We have not 
merely to see whether any, and, if at all, what restraint the lady was 
kept under, but we have also to consider what was the position, intention, 
or the belief of the parties concerned under those circumstances. Wrong
ful restraint or wrongful confinement thus becomes a mixed question of 
law a.nd fact; and, in the present instance, when the accused is not 
charged with wrongful restraint, but perjury in connection thereof, the 
question of belief or opinion as to what constitutes restraint, which 
must. if the expressiQu has to be given any definite legal meaning, be 
understood to mean wrongful restraint (for, without this idea, nothing 
is present to anyone's mind 8S U any restraint "), becomes still more 
material, and we shall, therefore, have to consider the questions of law and 
questions of fact blended in this charge separately for convenience. 

The sentence picked out for the purpose of this charge from Mr. Tilak's 
evidence, is "We never kept her under any restraint, nor intended to do 
so." In this sentence the meaning of words we, restraint, and intended il 
not quite clear. The charge, as framed, interprets" we" toO mean, 8e~eral-
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Iy orjointly) one, or two, or three of the trustees, tnz. Mr. Tilak, Mr. Kha
parde or lire Kumbhojkar, or any two, or all of them. But I do not under
stand how the rentence conld be construed to mean we ,eceTal/y. This point 
i. very important; Cor it is a esse of perjury and what the accused actual
ly said is alone to be taken into consideration. There mayor may nat 
have been any wrongful restraint. We are not concerned with it just 
now. But we have to see wh"t the accused stated about it on oath; and 
the lltatement of the accnsed is "we never kept her under any restraint, nor 
intended to do 80 iff and there is absolutely no authority either from the con
text or otherwise to interpret "we" iu the sense iu which it is done in the 
charge. In the whole deposition the distinction between' r and 'we' is kept 
up, and on several occasions the meaning of ' we' has been clearly explain
ed. In this connection I sha.ll, therefore, dra w Yonr Worship's attentiou 
to other portions of Mr. Tilak's evidence where he has himself explained that 
by " we" he meant the three tmstees, ?tfr. Khaparde, Mr. Kumbhojkar and 
himself. This explanation is given in connection with the alleged contin6-
ment of Mr. Nagpurkar only a few sentences short time after, and on the 
same day when the statement in the charge was made. And the explanation 
is repeated on 28th November when Mr. TiIak referring to the same matter 
wa.s expressly asked .. Who are we P" to which he answered" The three 
trustees Khaparde, myself and Kumbhojkar." It ito, therefore, clear that 
the word" we" in the sentence referred to in the cbarge must be under
stood to mean the three trnstees jointly and not severally. 

Another point which requires to be cleared up is the meaning of the 
sentence in the charge, especially of " restraint" and .. intention," and also 
whether Mr. Tilo.k was giving his "iew of certain facts, or stating an in
dependent fact itself. For this purpose we must look to the context. The 
sentence now picked out and on which the present charge is based occurs 
in the beginning of Mr. Tilak's deposition before Mr. Aston on 21st 
November 1901. Mr. Tllak was first asked whether the front door of the 
Maharaja Wada was or was not closed after the 16th July. In reply Mr. 
Tilak admitted the fact, but added that the door was kept open some part 
of the dfly for certain purposes, especially in the morning and evening. 
Upon this, the Court, that is Mr. Aston, made some remarks, and Mr. TiIak 
replied to them. It is in this connection that the sentence in the charge 
occurs. I, therefore, extract tbe whole of tbis portion of the deposition. 

"Court.-The suggestion appears to he that you were locking in the 
lady Tai Maharaj and preventing ingress or egress, as far as that lady 
was concerned, and I do not gather from your answers how you answer 
that imputation. 

We never kept her under any restraint, nor intended to do so. 

Coure.-Your previous answers do not show that, and this is why I 
made this above remark. . 

A.-I can explain any oftbe answers which may appear to go against 
tbis view. 

Q.-How was she to leave the boose or be communicated with if you 
kept the door locked and kept watch P 

• A.-She never usually wanted to go out, and if anyone wanted to-tl88 
ber he had to send in his card or give intimation to Mr. Khaparde." 

If we take this passage as a wbole it leaves no doubt about the mean_ 
ing of the sentence in the charge. Mr. TiIak never denied tbat the Crout 
door was lockerl during the greater part of the day. In short there was no 
dispute sbont the facts. But the Court took a particular view of those facts, 
namely, that they constituted the locking up of Tai Maharaj in the Wads., 
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and prevented her egress and ingress therein; and the Court wanted to 
know how Mr. Tilak would answ.,r that "imputation." In fact Mr. Tilak 
had here his attenti!lu dn.wn to the suggestion, or the view, or as the Court 
expressed it, the "imputation" in this connection. And 'Mr. Tilak 
appears to have soliloquized, expressed, as in a conversation, his own 
view, f);Z, that "we never kept her under any restraint nor intended 
to do so. ,. In other words, Mr. Tilak's fnew of the facts was diffe
rent from that suggested by the Court. What he meant was that the closing 
of the front door during the greater part of the day did not, nor was it in
tended to, constitute any restraint on the lady. The Conrt could not under
stand that view, and observed that Mr. TiIak's previous answers did not show 
that, and therefore the Court ma.de the "remark." To this Mr. Tilak re
plied that he would explaiu anything that appeared to go against his f)iew, 
and as a matter of fact did explain it. Now I ask Your Worship to consider 
whether Mr. Tilak's statement about restraint is not a statement of fJiew, 
rather tha.n a statement of fact. To me, if it be permissible to say so, this 
portion of the deposition appears to be a sort of conversation between the 
Court and the witness, each holding his own "iew of the facts disclosed in 
the evidence. This appears clear from the words imputation, remark and 
view which were used by the Court and the witness in this connection. And 
it would indeed be a finer question if any such remark (lr soliloquy by the 
deponent is a • statement' within the meaning of Sec. 191 I. P. O. 1 do not 
mean to suggest that there can be no perjury even in matters of belief; for a 
witness holding one opinion or belief may state the contrary on oath, and 
thus perjure himself. But in that case we shall have to show that he did 
hold a contrary "iew at the time. That is the principal point which I wish to 
draw Your Worship'S attention to in this connection. In the first place the 
whole passage appears to me to be a sort of a. statement of what 
took place by way of conversation, remarks and counter-remarks, or 
even soliloquy between the Oonn and the witness, howsoever unusual 
and uncommon such a. thiog may be; and in that case it would not be 
legal to base any charge of perjury upon any remarks or sta/;ement of this 
kind made in such conversations. But apart from this view, we have still 
to coosider that the statement is a statement of belief or opinion on certain 
facts, and that it is quite possible that two men may hold two different views 
on the same set of facts. In order to charge Mr. Tilak with perjury ou 
this head, it must, therefore, be shewn that Mr. Tilak held a different 
view at the time, and there is no evidence offered by the prosecution on this 
point. I should ask Your Worship to refer to illustration (c) to Section 
191 I. P. C. in this connectiou, which shews that a. statement as to one's 
belief, about a certAin signature to be in the hand-writiog of a particular 
person, may be true, though, as a matter of fact, the signature may 
not be in the said person's hand-writing. It is further nrged from 
the context that the word" restraint" refers to the prevention of egress 
and ingress, or, in other words, confinement in the house by locking up 
the front door, and it has been 80 interpreted in the charge. 
The charge as it is now framed speaks of abetment, but it is not borne out 
by the original sentence in Mr. TiIak's deposition. Mr. Tilak never referred 
to any abetment by any tmstee, and, as this is a charge of perjury and not 
of the substantive offence of wrongful confinemen t, it is not justifiable to go 
beyond the words actually used by the witness. 

RELATIVE POSITION OF THE TRUSTEES AND TAl IfAUBAoJ. 

I have already stated that the present item of charge differs from the 
first in beiog a mixed question of law and fact, whereas the first was a 
mere question of fact. We must, therefore, see what was the legal position 
of the parties exercising the alleged restraint in this case; for it is quite 
possible that what amounts to criminal or wrongful restraint in one case 
may be no restraint whatever in another. Thus, Cor instance, if Tai Maharaj 
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is an independent person living in her own honse and Messrs. Khaparde, 
T"1la.k and Kumbhojkar go without any right into tha.t hoase·and lock the 
front door .and eta, there for a few days, that is an altogether different cue 
than if Tai Maharaj is shown to be a minor under the guardianship of 
Messrs. Khaparde, Tilak and Kumbhojkar, the latter being in the legal pos.. 
session of the house, and as such closing the front door of the house in the 
interest of the estate entrusted to them. The two cases stand entirely on 
different footings, even as regards the intentions of the actors therein; 
and it is, therefore, necessary, to clearly unde rstand the relative position of 
the parties before we examine what facts are proved by the evidence ad. 
dnced in the case. Now it is an admitted fact that Messrs. Khaparde, Tilak 
and Knmbhojkar were and are the executors unller the will of the 180 t 9 

Baba Maharaj, and as sach have been gra.nted probate and the authority to 
administer the estate under the Probate and Administration Act V of 1881, 
by the District Court of Poona, on 16th February 1898. An attempt to 
disturb that probate has proved futile, and ruled out by the High Court, 
( I. L. R. 26 Bom. 792.); and this probate admi ttedly was in force on the 
days when the alleged confinement is said to ha ve taken place, that is, 
between 15th and 20th July 1901. It is also in evidence that the trustees 
not only took the probate, but have been in actua.l possession and manage
ment of movable and immovable property (Ex. D. 56) referred to in 
the will. Now at the time of the death of Baba. Maharaj his widow Tai 
Maharaj was, even according to the prosecution, a minor, being not more than 
15 or 16 years of age. Even supposing, therefore, that the estate devolved 
upon her for life at the time of the death of the testator, t he trustees, accord
ing to the terms of the will,: were the :Inly ap pointed managers and 
guardians of that estate and also of the person of the minor, for the will 
expressly states "I hereby authorize the nndermentioned gentlemen to 
manage my estate and Muaehold and all other affairs &c. after my death 
in every way and in the same manner as I used to do; and I ha ve appointed 
them trustees or pancUs. " Here the word for household in the original is 
,,~,." and it refers to the family affairs of the testator as distinguished 
from the management of the eatate movable or immovable. The above 
clause must, therefore, be understood to mean that the tmste es under the will 
are invested with all the testator's powers (to be exercised after his death) 
regarding the management ot the estate as well as of the family affairs of 
the decea.setl. This makes the trustees guardians of the property as 'Well as 
of the person of Tai Mabaraj. In addition to this provision in the will, there 
is another, i. e. that "if no posthumous son is bom (testator's wife was 
pregnant at the time of his death), or, if one is born and dies prematurely, 
a son shonld be given in adoption on the lap of Tai Maharaj as many times 
as may be necessary, by the consent of the trustees, and the lat ter should 
manage the movable and immovable estate on behalf of that son until he 
attains majority." According to these provisions the trustees become the 
guardians both of person and property not only of Tai Maharaj but also of 
the natural or adopted son till he attains the age of majority. It is there
fore unquestionable that the trustees do possess the same powers which 
the testator had over the minor members of the testator's family 
both iu respect of person and property. And if this ie once conceded" 
the trustees bdcome the guardians under the Guardians and Wards 
Act VIII of 1890, according to I. L. R. 21 Cal. 206, (in 1'6 Bri.A. ChuTI
der BingA. and other,). In this case a testator appoin ted four trustees to 
manage his estate after him and also on behalf of a SOD to be adopted by 
his widolV' until he attained the age of majority. An er adoption, the widow 
applied for the guardianship certificate to the adopted son. But Mr. Justice 
Sale refused to grant it on the ground that the executors under the will had 
been gi vau the care and management of the property until the infant attained 
the .age of 21 years, and c'ib constituted the executors guardian., within 
the melimng of the Guardia", and Warch Act, and therefore no other guar. 
dian could be appointed under section 7 of the said Act." This settles the 
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point that Lhe erecutorl, who take the probate and administer the estate, do 
6ecome guardian, within the meaning of the Guardl.&ns and Wards Act. 
Of coarse, they are appointed by the will, bnt snch appointment being re
cognized by the Guardia.ns and Wards Act, the testamentary gaardians do 
become gnardians also nnder tbe Guardians and Wards Act. And if Messrs. 
Khaparde, Tilak and Knmbhojkar were guardians under the Gaardians and 
Wards Act of the person and property of Tai Mabaraj or even of the pro
pertyof Tai Maharaj, and if they were appointed by the will when Tai 
Maharaj was admittedly nnder 18 years ot age, then according to section 3 ot 
the Indian Majority Act IX of 1875, as amended by Act VlII of 1890, Tai 
Maharaja'. minority la.sts till she completes her 21st year; for the said 
section clearly says" that every minor, of whose person, or property, or both 
a gnardiau shall be appointed or declared b!/ any Court of Ju,tice before 
the minor attained the age of 18 years, sball be deemed to have atta.ined 
his majority wben be shall have completed hi. age of 21 years, and not be
tore." The old sectiou simply spoke of the appointment by any Court of 
Justice, but by Act VIII of 1890 the sectiou has been a.mended as stated 
above, and the gnardian need not now be appointed by any Court of Jus
tice, but it is enough if he is declared so by any Court of J nstice. The exe
cutors under the will of the late Baba Mahara.j, having obtained probate 
from the District Court of Poona, authorizing them to manage the property, 
do, therefore, come under the wording of this section; and Tai Maharaj there
fore must be taken to be a minor until she completes her 21st year. Ac
cording to this view of law, the position of the parties is redu ced to thIS, 
namely, thd.t Messrs. Kbaparde, Tllak and Kumbhojkar were in legal pos
session of the Wada at the time of the alleged confinement as testament
ary guardians of the property whether of Tai Maharaj or of Jagannath, as 
well d.S of the person of either, and that certain rooms ill the Wada were a,;. 
signed for the residence of Tai Mabaraj where she resided as a ward of 
the above-namt:d trustees or testamentary guardians. This is not a new 
view advanced (or the purposes of this case. Both Mr. TIJak and Mr. 
Khaparde have expressly stated in their depositions that tbey considered Tai 
Maharaj to be their ward whether she was below or above 18 years at the 
time of her alleged confinement and that they were the guardians both of 
ber person and property under the will of the testator. It is true that 
neither of them referred to any particular provision of law in his depo_ 
sition, bat it was unnecessary to do so at the time, nor can a witness be 
expected in a witness-box to quote High Court decisions or particnlar pro
visions of Jaw in detail in support of his opinion or belief. It is enongh 
if he says that sach was his belief according to his general knowledge of 
la.w. And this much has been stated both by Mr. Khaparde and Mr. 
Tilak. Further Your Worship may have noticed that when. at the in
stance of Pandit Mahara.j, Mr. Jeifreys the Police Inspector and AIr. 
Kamte the Head Constable went to the front door of the Wada on the 
morning olthe 16th JnIy 1901 to inquire if Tai Maharaj was confined 
therein, both of them were told by Messrs. Khaparde and Tilak that 
Tai Maharaj was miuor, and they, that is, the trustees, were ber guar
dians, and that the Wada was in the possession ot the trnstees. Mr. 
Kamte who was examined on behalf of the prosecution fully corroborates 
the statement; and I am not now urging upon Your Worship's atten
tion a cew view regarding the relative position of the parties. I 
have to bring to Your Worship's notice one more point in this connec
tion, r:iz. when the period of majority is once extended' to 21 years under 
the Indian Majority Act, even the revocation of the probate or similar otber 
cause will not again throw it b:l.ck to the lower limit of 18 years (rid, 
I. 1.. R. 3 All. 598; I. L. R. 13 Bom. 285). A guardiau mnst be at first 
appointed or declared before the minor attains the age of 18 years, and 
when this is the case, the limit of majority is irrevocably extended to 21 years, 
and the case cannot be taken out of the operation of the Indian Majority 

. Act, even by the canceJlation of the guardianship certificate. In the present 
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case there has been no sllCh cancellation though attempts were made to that 
etrect. And the case therefore is stronger than any of those referred 
to in the above decisions. In short, Tai Maharaj, who has admitted
ly not complete] her 21 years even at present, must be regarded to have 
been a minor living under the guardianship or the tmstees at the time 
of her alleged confinement; and I need not say how it changes the whole 
aspect of the case. 

POSSESSION or THE W ADA. 

According to this view of the law it is not difficult to decide who was 
in the possession oCthe Wada, and who had the control of its front door. 
Admittedly the tmstees were in possession of the whole movable 
and immovable property including the Wada uuder the probate (Ex. D. 56) ; 
and a9 stated by Mr. Khaparde. ouly a. portion of it was a.ssigned by the 
trustees to Tai ~raharaj for her residence. Mr. Tilak had also stated the 
same thing in his deposition. When asked whether the Wada was the 
private residence ofanybody, he said that it was Tai Maharaja's private re
sidence; but further On he has expressly stated tho. t it was in the posses
sion of the trustees who had a. right to live there if they chose for trust 
purposes. As for Mr. Nagpnrkar he himself lived in the Wada as Karbhari 
of the trustees, and when Ba.la's marri'\ge was to take place in the Wada, he 
allowed it to be celebrated there after first obtaining Mr. Tilak's permission 
to do so. Even Pandit Maharaj, therefore, knew that tmst.ees' permission 
was reqllired even for a temporary use of the Wada, and it was obviously 
this knowledge which made him quit the house without opposition in res
ponse to the notice by the trustees given to him on the night of the 
15th-16th July 1901. The exclusion of Mami and Fadke from the Wads. 
in 1898 are instances in point to establish the exercise of the right by the 
trustees over the Wada.. and also over the movements of Tai Maharaj. 

THE LEGAL VIEW. 

S~ch are the facts of the case; and we are now to see whether any 
kind of wrongflll confinement can be said to hav~ taken place under these 
circumstances. There is no evidence to show that except on the Thursday 
evening Tai Maharaj ever asked or desired to go out and was prevented or 
refused permission. On the contr.uy she plainly admits that she never 
made any request on any of these days e'l:cept on Thursda.y evening, and, 
then too not herself directly, but throngh Shankar; while in her state
ment before the Police it is stated that on the Tnesday and the Wed
nesday she never attempted to go out, nor expressed to anyone her desire 
to go out, nor was she prevented from going out by anyone. This reduces 
the case simply to this :-That the trustees, who, as legal owner", were in pos
session of the Wada, had in that capacity ordered the front door to be closed 
for the greater part of the day; and Tai Maharaj who was residing in a por
tion of the Wada did never express her desire to go out, nor askeJ. the 
trustees to allow her to do so, nor did she go to the door and was ever pre
vented. Under these circumstances the question is whether she was wrongfully 
confined in the Wada. If the Wada was hers and the trustees nobodies, it 
might have amounted to wrongful confinement, and that is probably the 
view which Tai Maharaj takes of the situation (Ex. 31 ; Ex. ';'0). But 
she full well knew that the view was not tenable, and thr.t accounts for why 
she never filed any complaint either against Mr. Khapards or Mr. Tilak 
for the substantive otrence of wrongful confinement. She was asked 
this question in her cross-examination, and atter a. good deal of hesitation, 
she replied that she did not go to a criminal court because met., meaning 
men in the house, were not favourable to her. But this is obviously a lame 
excuse, for the men, who have now appeared in Court to give evidence in 
her favour, could not have been less favourable to her then than they are 
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D?W. The real question at issue was whether she was a minor, and Mr. 
Tllak and Mr. Khaparde her gna.rdiana. That question, as I have shown 
above. must now be answered in the affirmative· and in tact, if we exa. 

. h" mln~ t e relations between rai Maharaj and Mr. Khaparde, they were, as 
ad~tted by 'Mr. Nagpurkar, those that exist betweeu a junior and a. 
seDlor member of a tamily. My learned tnend Mr. Strangman may ridi
cule the idea that whenever Mr. Khaparde and rai Maharaj resided in 
the same house, Tai Maharaj always asked Mr. Khaparde's permission to 
go out of the house, and not merely gave intimation ot the same to him. 
It is a custom or rather a rule in every Hindu house-hold and you can
not laugh it away like that. A~in Mr. Khaparde was not simply a 
testamentary guardian. but an elderly relation in whose house Tai Maha. 
raj lived, as his guest, Cor six months at Amaraoti. And it is quite na. 
tural to suppose that whenever they were toget her, she would take his 
permission to go out. But I leave that point a side for the present; for 
it is in evidence that Tai Maharaj did not ask permission to go out nor 
was any refused. It is also admitted that the trustees were in possession of 
the Wada as trnstees ; aDd the watchmen at the gate were their servants 
acting under their orders. The trustees had theretore every right to close 
the front door of the Wada if they deemed it ne ce ssary in the interest of 
the estate, and Taj Maharaj as their ward might complain of wrongful con
finement only if she asked and attempted to go 0 ut and was as a matter of 
fact prevented from going out. If she did not do that, or if she remained 
in the Wada and did not go out simply lQr the purpose of not offending 
or displelJ.sing the trustees, it is I say no wrongful confinement or re
straint; nor cau Mr. Tilak or Mr. Khaparde be charged with perjury, 
if under these circumstances they honestly believed that the closing of 
the front door did not constitute any wrongful restraint to or confine
ment of Tai Mahara.j. It is a case of moral influence which parents or 
guardians, who are defined to be temporary parents, exercise over minors 
under their charge. Even actual physical restraint is justifiable in such 
cases; and Courts of Justice will in certain cases compel 00 ward to 
return to the custody oC his guardian (vide Sec. 25 of the Gnardians and 
Wards Act VIII of 1890). (At this stage Mr. KarOondikar read from 
Ml\yne·s Crimiual law certain paragraphs relating to the powers of the 
captain of & ship who can, under certain circumstances, lawfnlly use what 
in other cases would amount to wrongful restraint; and observed that the 
captain cannot be charged with perjury, if he were to say that he did not 
use restraint under the circumstances.) In the present case, how
ever, we need not go so far. Here the guardians were in possession 
of' the house, the front door of which was locked by them in the 
interests of the estate, and the question is whether a ward can 
(lom plain of it as wrongful restraint, if he chose to remain in the 
Wada. without expressing his desire to go out or attempting to do 80. I 
think the question is clearly settled by Reg. vs. LaRsliaman Kalyan. 
(Unreported Bombay Criminal Rnlings, 11 January 1875, West and 
Nanabhai JJ., Ratanlal's Digest of Criminal Rulings, page 89). In this 
case A invited B to his house in order to be ready to give evidence in a. 
judicial proceeding. A used no physical coercion nor threat of any kind 
to detain B in his house, but B. from a. mere general dislike or dread of 
giving offence to A, remained there. The District Magistrate convicted A of 
an offence under Sec. 339 of the Indian Penal Code. But the High Court re
versed the convicti on holding that the conduct of A did not constitute 
an offence whether of wrongful restraint or otherwise. The judges, West 
and Nanabhai JJ., observed that "The influence exercised appears tq 
have been an invitation by the accused to the complainants to come to 

. his house in order to be ready to give evidence in some judicial proceeding 
and the withholding of permission to return. There was no physical 
coercion and DO threat or physical injury if they should pass beyond certain 
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bOllnds. It does not indeed appear that any threat was Ilsed at aU. 
The moral influence which could ha.ve olJerated under these circumstances 
mast have been a mere dislike or dread or giei1lg offence to the accused, 
but if though the existeuce of a. feeling like this, an expression of a desire 
or mere sIlence is to be converted into the exercise of criminal restraint, 
no pe7son of an!lsocial standing would be for a moment ufe from C,'i· 
minal charges based on the jolly and weal mess of other people." (The
italics are mine). This was a cabe whertt the relations between 
A and B were not of any special kind. Both or them were free 
citizens; and yet it was distinctly heM that if B remained in the hOllse 
of A simply for the fear of displeasing him, it did not constitute an of
fence. The present COlse, even if we were to look at it as an ordinary one. 
that is, Tai Maharaj not being under any le~ra.l obligation or subordination 
to the trustees, is amply covered by this decision. But I maintain that 
ollr case is stronger still, because Tai Maharaj was then the ward of the 
trustees, There is another case to which I wish to draw Your Worship'S 
attention. I refer to Queen-Empress vs. Howana, (Unreported Bombay 
Criminal Rulings, 11 March 1889, Jardine and Candy JJ., Ratanlal's 
Digest. page 451 ). In this case A Bod his wife were in possession of a 
certain honse a.nd based their rights thereto under a. will of the deceased 
previous owner N. The accused were father and soo, the latter 
of whom cla.imed a right to the same house on the ground of his 
being an adopted son of the deceased N. The accused during the absence of 
the complainant entered the house, ejected the complainant's wife and locked 
up the premises. The Magistrate who tried the case convicted them under 
Sec. 341 of 1. P. C. Thereupon in revision it was held by the High Court, 
reversing the conviction and sentence, that the accused having locked up 
the bouse under a bona fide claim to the same. no offence was committed. 
Here the existence of a mere bonafida claim to the house was held suffi
cient to take the case out ot the operation of the Penal Code. The present 
case is stronger in as much as the trustees were in actual possession of the 
house under the probate, authorizing them to administer the estate, grant
ed by the District Court ot' Poona; and up to the time no attempt what. 
soever was made or stAps taken by Tai l\faharaj to dispossess the trustees 
or claim the possession of the estate for herself. The front door again was 
not closed for the whole day, a.nd it is not proved that Tai Maharaj ever 
deilired or attempted to go out. Under these circumstances it is impossible 
to hold, according to the principle of law laid down in the above cases, that 
Tai Maharaj was kept under any wrongful restraint. She could have gone 
out it'sbe wished by requesting the trustees who would have made neces.. 
saryarrangements for carriage &c. But she did not choose to do so, may 
be, on account ot' moral influence or some other cause; and not having 
done it, it is not open to her to say that the trustees kept her under any 
relltraint. That is the right view of the cue, and it; matteril nothing if Tsi :Ma.
haraj, supposing herself to be the fall owner of the property aud the trustees 
nobodies, entertained at any time a different opinion. The case is not to 
bQ decided accor<!ing to her view, but according to facts proved and the 
law applicable to those facts. 

TUB FACTS OJ' rHB ALLEGBD CONFINBMENT. 

We now come to the examination of the evidence led by the prosecu
tion to establish the fact of the alleged confinement. It is a common ground 
that the front door of the Wads was closed, except for a few hOUlS in the 
morning and evening, from 16th to 20th July. Mr. Ranade is the only 
witness who says that he had to call out every day at the door for permission 
to enter the Wada for the purpose of fetching water from inside. But herein 
he is contradicted not only by Mr. Khaparde, bat even by prosecution 
witnesses; and I do not think it will be seriously doubted that the front 
door was not open in the morning and in the evening. As regards the 
locking up of certain rooms inside the Wada, we have only the evidence of 



Tai Maharaj and Mr. Nagpurkar, the latter of whom at any rate never lleems 
to have personally gone in and tried the locks. Gdongaram says tha.t only the 
guest-room was locked. GOOu says nothing about the locks. While Parvati 
expressly states that all the doors and lla.ssages were open as usual. Mr. 
~haparde and Wasudeo Shastri also say the same. And on this evidence 
1t cannot be held proved that there were any new lucks inside the Wada. 
At any rate, it is admitted that the rooms assigned to Tai ]faharaj bad no 
locks put on them, whatever the case may be as regards the room a.11otted 
for the purposes of guests. It cannot, therefore, be maintaioed that Tai 
Maharaja's movements in the Wada were restrained in any wa.y, unless it is 
show~ that she had an absolute and an indefeasible right to each and every 
room 1Q the Wada, which, according to the view stated above, cannot be 
maintained. The alleged confinement of servants and other persons is not re
levant. And so far as Mr. Nagpurkar iii concerned, the point was given up. 
So I sha.ll not tronble Your Worship with any remarks on this head, except 
pointing out how the evidence of Ba.bu, the nephew oBlr.Nagpurka.r, who was 
called by the prosecution after the examination of the prosecution witnesses 
was over, has been blown up by the evidence of school registers which show
ed that not only Babu but Mr. Nagpurkar's son and another younger nephew 
regularly attended the school dnrillg these five days. There thus remain 
only two incidents said to ha.ve taken place on Thursday. The first of 
these is the message sent by Tai Maharaj on Thursday evening at about 
5 P. M. to Mr. Kha.parde asking pt:'rmission to go to Ra.ma's temple that 
evening. It is admitted that the trnstees were sitting in a meeting at this 
time, and Mr. Khaparde replied that 3S Taj Maharaja's presence would be 
required for the transaction of business, it woulJ be better for her to stay, 
with which she willingly complied. Now in this connection I wi8h to 
draw Your Worship's attention first to the fact that Shankar who took Ta.i 
Maharaja.'s message to 1fr. Khaparde, and carried back l\fr. Khaparde's 
reply to Tai Maharaj, is not examined by the prosecution, though hit! name 
was entered in the list of witnesses for the Crown, and though he had ap" 
peared in Court during the trial in response to a summons st:'rved upon 
him. His evidence would have been material to show what the message 
was and in what spirit the reply was rl;lceived. We Lave, however, in 
evidence that Tal M'1.haraj did not press her request on that day. Nay we 
have her word that, except on this occlSion, she never asked duriug these 
five days, personally or through bervants, permission to go out, or 
attempted herself to go out. It is also in evidence that she nsually attend
ed all the meetings of the trnstees, or, ra.ther the trustees made it a. point to 
hold their discussions in her presence in order to keep her informed of what 
they did. There is, theretore, nothing extraordinary if Mr. Khaparde de
sired that she shouht stay in the Wada ou Thursday evening, as her pre
sence was necesilary for the transaction of business before the trustees. 
Lastly, we have the btory of Tai Maharaja.'s going to the small window near 
the npstairs privy on the northern side of the house and from thence re
questing Ghotavadekar and Fadke to help her in effecting her release 
from the alleged confinement. This story is deposed to by Ghotavadekar 
a.nd Fadke, who say that at the time when this conversa tion took place 
several passers-by by the road were attracted by this extraordinary in
cident to the spot, and that the residents of houses on the opposite side 
of the road came up to their front doors to witness this unusual scene. In 
short, it was, according to them, a matter which attracted public attention 
at the time, and yet, strange to say, that, except Ghotavadekar and Fadke, 
there is no other gentleman called to prove the story. Nay, Ghotavade
kar goes so far as to state that he and Fadke were the only respectable 
gentlemen in the crowd that had assembled on the road. It is also 
strange tha.t neither Fadke nor Ghotavadekar, who profess to be the friends 
of Tai Maharaj, did anything to bring about her release after this in_ 
cident. On the contrary, Mr. Fadke says that he asked her to come to the 
front door, or to the windows of the frout hall, and then co make a com
pla.int to him. All this seems to be ludicrous, especially for a man like 
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Fadke o~ Ghotavadekar; and there is little doubt that the story is one of 
t~ose WhlCb have been cleverly invented for the purposes of this case. The 
wlDdow near the privy is a small unrrequented window, and if the conw 
versation ha.d really ta.ken place and a crowd as alleged had been attract,.. 
ed below the window to he,r it. it is impossible that the incident could 
no~ ha~e been known to the owners and residents of houses just opposite 
this wmdow on the other side of the road. And yet we have the evidence 
of Sahasrabuddhe and Mataogll, the owners and residents of the opposite 
houses, called for the Defence, who clearly state that they never witnessed 
?r heard anything of the kind having occurred during these days. Again 
If we look to the events of Thursday in the Wada, they also make the 
story. improbable. We have Mr. Khaparde's word that early that 
mornl~g he resolved not to take his meals that day without settling 
the dlslJutes between the trustees one way or other, that it was 
about 1 p. m. wheu Mr Nagpurkar, through Tai Maharsja's iDterven~ 
tion, sent his letter of retraction (Ex. 22) to the trustees, and that the latter 
sat till abont 4 p. m. for the transaction of business after which Mr. Kh~ 
parde and otheu took their mea.ls. If this is trne, it is lDcompatible with 
the story of Taj Maharaj going to the window at abont 1 P. M. on the 
Same day and coming across just at the ti me with an unknown woman 
who ca.rried Tal Maharaja'g word to Fadke. and Fadke in his tnrn send
ing for Ghotavadekar, and both of them holding an important conver
sation with Tai M.~ha.raj just below the window in the presence of a crowd 
attracted to the placll by the novelty of the scene. It is not also shown 
that thIS incident was ever brought to the knowledge of the trustees by 
anyone whether at the time or afterwards, nor anyone, living in the 
neighbourhood of the Wads, is shown to have any information about the 
same. It must, therefore, be rejected as lDcredible on its very face. At any 
rate 110 inference can be drawn from it in favour of the story of the pro
secution. 

WHY THE FRONT DOOR WAS CLOSED. 

This leads roe to the consideration ot'the question why the front door 
was closed,. Mr. Khaparde in his evidence has stated his reasons for doing 
so. After the party returned from Aurangabad, T ai :rtfaharaj fell into the 
hallds of designing persons, and arrangements for the adoption of Ba.la lIaha
raj were made on the 13th July 190]. Mr. Tilak however intervened and it 
was settled to postpone it until the arrival of the otber trustees, i. e. Messrs. 
Khaparde and Kumbhojkar who were communicated with by telegram 
( Ex. 20). The previous da.y Mr. Tilak had applied for injnnction in the F. 
C. Sob-Judge's Conrt, Poona, (Ex. 42). But after the dispatch of the above 
telegram the application was dropped. lIr. Tilak's direct inte:vention in 
the matter does not go further. For when Mr. Khaparde amved on the 
scene on the 15th July 1901, he took the matter entirely in his own hands. 
Pandit Maharaj, Bala. Maharaj and their mother were in the Wada on that 
day, and Mr. Khaparde. learnt late at night tb at the adoption of Bala 
was arranged for, early the next morning. Thereupon Mr. Khaparde sent 
for Mr. Tilak, and Pandit Mabaraj was warned that thp. step he was taking 
was illegal, that there was already an adoption at Aurangabad, and that 
the trustees could not allow anything of thp. kind to take place in the Wada. 
The same advice was also given to Tai Maharaj. Bnt on their refusal to 
listen to it, the trustees had to notify to Pandit Maharaj, Bala Maharaj and 
their mother, that as the trustees well' in the legal possession of the honse, the 
fulmer by remaining on the premiss without the pennission of the trustees 
wonld be committing an offence, and would have to take the conseqnences 
thereof ( Ex. 21). Pandit Mahara; and others left the honse in consequence 
early in the morning of 16th July 1901, and went to reside in Ranade's 
house opposite the Wada. It has been sngge3ted that this was a strong 
measnre for the trustees to take, even if they had the anthority to do so. But 
it seems to have been forgotten that the nature of a remedy depends 
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npon the nature of the disease; and when persons would not listen to 
any reasonable request or proposal, there was no alternative left but to 
~k them to leave the premides. That is Dot, however, a point in 
Issue, aDd we may leave it aside for the present. What the trustees 
had now to consider was that matters having proceeded so far, what should 
be done to set the hoose in order, and to prevent, if possible, any 
complications of the kind in future. Mr. Nagpurkar and others were 
siding with Pandit Maharaj at this time, and so attempting to defeat the 
resolution of the trustees whose servants they were. Tai 1\Ia.haraj wal> also 
given to understand that she was a full owner, that tmstees were nobodies, 
that the Aurangabad adoption was not complete or could be defeated, and 
that she was nnder 110 obligatioo to consult the tm stees any longer, as the 
will of her husband had become inoperative. The first bnsiness before the 
tmstees was therefore to 6ettle these questions, if possible, by discnssing 
the matter in a. friendly spirit with Tai 1\Ia.haraj, Mr. Nagpurkar and others. 
And as a preliminary step to aU this, it was dee med necessary to close the 
front door flnd shut out undesirable strangeril who, from previous experi
ence, were known to have directly induced or incited the persons in the 
Wada to take a defiant attitude towards the trustees. It was also known 
that Pandit Maharaj had gone to reside iu the house opposite. And it was 
not at all unlikely that he might try to come in and create new complica.
tions if possible. It is iu evidence that immedia.tely after leaving the 
Wad a, he went to the Police and complained, Dot that he was tnrned out. 
but that Tai 1\laharaj was kept in confinement, inasmuch as she was 
prevented from leaving the Wada with him, which was not however a fact. 
The Police Inspector 1\lr. Jeffreys with Mr. Kamte came to inquire to the 
Wada, but as btated above, went away after learning from Mel!srs. Kha. 
parde and TiIak that Tai Maharaj was not confine d, tha.t she was a minor, 
and the truntees were her guardians. It will be evident from this, that 
Pandit Maharaj was anxiolls to get into the Wad a if possible. And in the 

• interests of the estate the trustees were equally anxioull to keep him and 
his men out. That is why the front door was closed during the greater 
part ofthe da.y, and not for keeping in confinement any of the inmates of 
the house. It was alleged tha.t Ur. Nagpurkar was not allowed to go out 
as a Karbhari anti servant of the trustees. But the reasons for it were 
obvious, and the point has been given up. I need not, therefore, enter into a 
detailed examination of tbe same. The trustees had now to settle the ques
tions above referred to both with 1\{r. Nagpurkar and Tai Maharaj, and it 
is not at 11.11 strange if it took 4 or 5 days to arrive at some solution of the 
questions. There were almollt coustant and continuous discus~ions and 
argnments, and the proceedings of the trustees' meetmgs during these days 
will show how Mr. Nagpurkar vascillated at fir:!t, then yielded, then again 
retracted and finally consented to serve the trulltee:5 faithfully, and desist 
from working against them or their resolutions in any way. It is suggest
ed that Mr. N!!gpurkar was induced to accept the final arra.ngement, 
beca.use he wa.s confined for 4: or 5 days. But thid is a pure myth. He knew 
that Mr. Khnparde was to leave and must leave soon. But what induced 
him to accept the position, if anything induced him to do so at all, waS 
the datermination of the trustees to dismiss him from Lis post of Karbhati, 
in case he still persisted in working against the resolations of the trustees, 
The situation was such that the trustees had to decide one way or the other. 
once for aU, a.nd to take immediate steps for the preservation of the inter
est committed to their charge. Both Tai ~Iaharaj and Mr. Nagpnrkar knew 
this, and they thought it wise to submit at the time, though from the la.ter 
events it seemlf that the submission was only temporary. This sufficiently 
accounts for why TlI.i lIIaharaj herself consented to give np. for the time 
being. the idea of adopting Bala 1\{aharaj, and to write to the Kolhapur 
Dnrbar accordingly (Ex. D. 48). It is alleged that this Yadi was not 
voluntarily given by Tai Maharaj. but was obtained from her by confining 
her for:> days. This contention is, however, completely disproved by Ex. 35· 
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I~ is in evidence t~a.t on Sa.turday 20th July 1901, Messrs. Khaparde, 
Tllak and KumbhoJkar went to the City Magistrate's Court at about 11 A. JL 

to file a complain~ of criminal brea.ch of trust aga.inst :Mr. Nagpurkar who 
had refused to dehver to the trustees the charge of valuable ornaments which 
were entrusted to his care a.s K arbhari. While these three gentlemen 
were in the Magistrate's Court, Tai Maharaj sent to them the Yadi (EL 
D. 48), which, accordmg to her, was a reasonable settlement to come to for 
the time. Messrs. Khaparde, Tilak and Kumbhojkar returned to the Wada. 
on the receipt of this Yadi in Court, when they found that two officers 
from the District Court had come to the Wa.da. for the purpose of inter
viewing Tai Maharaj on behalf of the Agent. The interview was to be be_ 
tween'rai Maharaj and these officers alone; and as Tai Maharaj was then 
in Mr. Nagpurka.r's qua.rters in the Wad&, it was arranged for at that place 
Thetle officers were sent by the Agent to hand over to Tai Maharaj the sane.: 
tion of the Kolhapur Dnrbar to her Yadi of 10th July, and to ascertain 
from her if the Yadi bore her signature and ir she sent it herself. The 
officers accordingly delivered the Agent's letter to Tai Maharaj and request
ed her to write her reply below it ( Ex. 35). In it. Tai Maharaj. after stat... 
ing that she signed and forwarded the Yadi of 10th Jnly, further added 
tha.t ,. in this connection I a m sending thi s day another Yadi to the Kolha
pur Durbar." These words were actua.lly written and scored out, and it is 
admitted that the Yadi herein referred to is Ex. D. 48, which was actually 
sent to the Durbar that evening. Now if the Yadi had been obta.ined by 
force, Tai Maharaj wouh1 not have voluntarily written the above words in 
the endorsement. It is alleged by the prosecntion that it was the presence 
of these officers on thd.t day in the Wada that made the trustees fly in the 
three directions of the compass, and so put an end to the alleged confine
ment. If so, there was every rea.son for 'rai Maharaj to disown the Y adi 
before thes~ officers. But instead of doing so, she actu ally makes a. 
statement referring to it, and nothing can more c1 early disclobe the 
voluntary nature of the transaction. It is true, the words ar e scored out 
afterwards, but that is because the officers probJ.bly did no t want an) thing 
more than replies to the questions asked by the Agent. Whatever be the 
case, it is in evidence that Tai Maharaj wrote this endorsement of 
her own free-will, and it cannot now be argued that the Yadi was 
taken from her by force. The meeting of the trnstees in which this Yadi was 
considered was held in the evening, that is about 4 hours after the officers 
of the Court left the Wada ; and at this meeting, at which Mr. Nagpur
ka.r and Tai Maharaj were present, it was resolved to sen d Tai Maharaja's 
Yadi (Ex. D. 48) to the Kolhapur DnrLar together with a similar Yadi 
from the trustees requesting the Durbar to drop the matter for the present. 
The proceedings of the meeting (Ex. 49) will further show that :lIr. Nagpur
kar also assumed a conciliatory attitude, and the orname nts, after being 
examined and found correct, were again given in his charge for safe cus.. 
tody. It is said that he did not then consent to desist from working 
a,O"ainst the trustees. But this is not true. For though the condition does 

o • 
not appear in the letter he wrote to the trustees before the meeting, yet 1D 

the resolution (Ex. 49) about him, passed in the meeting, it is distinctly 
stated that his name is retained on the list of servants on the under
standing that he would not work aga.inst the trustees during the period 
of his leave for three months on full pa.y, at the termination of which the 
question of his claim to his previou$ post will be considered. This re
solution is signed by Mr. Nagpllrkar himself along with the other trustees, 
and Tai Maharaj was also present at the meeting. It cannot, there
fore be alleged that the reconciliation, or the final settlement, or by what
ever other name we may designate the arrangement, W.:loS arrived at by 
fear of confinement or force; for this resolution was passed some hours 
after the depa.rture of the officers from the CiVIl COllrt, whose visit, it is 

. said put au end to the allegad confinement, and c.lllsed all the trustees 
to disperse. I should, therefore, ask Your Worship to specially note that 
the. final resolutions were passed 00 the evening of the 20th of Jal" when 
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all parties w?re admittedly free to act as they liked. It is true that 
these resolutIons and the arrangements embodied in them were not even
tually carried out by Tai Maha.raj or Mr. Nagpurkar, both of whom again 
turned round and carried out their former designs, having. as Mr. Kha
parde has stated, again fa.llen into the hand~ of designing persons. But 
that does not in any way detract from the voluntlrY character of the ar
rangement or settlement made on the 20th of July 1901 a (ew hour:; be
fore Mr. Khaparde left for Amara.oti; and if this i'l voluntary, the theory 
of confinement becomes meaningless and (Jolla to the gronnd. The trus
tees were the guardians of the property and persoll both of Tai Maharaj and 
Jagannath whose adoption had taken place at Aurangablod. It wa.~, 
therefore, a clear duty of the trustees and executors to prevent, if they 
could, a second adoption, to advise Tai Maharaj not to go in for it, an(l 
exclude if necessary, interested and designing persons (rom gaining 
access to Tai Maharaj, who was the Ward of the said trnstees. 
It was also necessary to give Mr. Nagpnrkar dlStinctly to under
stand that so long he wanted to serve the trustees he mnst serve them 
faithfully or not at all. There WdoS no intermediate course, and that he 
would not be allowed to work against the trustees and yet draw his pay 
from the estate. Now this was not an easy ta.sk to perform, if we take 
into consid~ration the fact that both Tai ~Iaharaj g,nd Mr. Ncl.gpurka.r had 
already gone a great deal in disowning the control and authority of the 
trustees. The arrangement arrived at was not as satisfa.ctory as the 
trustees wished. But it was hoped that in course of time both Ta.i Ma
haraj and Mr. Nagpurkar would see the foUy of perslstmg in the course sug
gested to them by other advisers. This hope, however, was not fulfilled, 
and hence the present case. It is alleged 1y the prosecution that Messrs. 
Khaparde and Tllak took these strong measures to force the Aura.ngabad 
adoption on Tai Maharaj, although nothing beyond selection ha.d taken 
place at Aurangabad. But the absurdity of such a propo"itiou is obviolls. 
For whatever the prosecution might say or Mr. TilJ.lr, and it is admitted 
that he was not to gain anything personally by it, Mr. Kha.parde would not 
have undertaken all this ou his responsibihty, if the Aurangabad ad
option had not really ta.ken place. The trustees, especially Messrs. Kha
parde and Tilak, had before them a case of one of the co-trustees going 
against them, and their ward set upon repudiating their control and 
authority. Under these circumstances any guardian or trustee would 
have excluded meddle-some adviser:; by closing the doors of the house 
against them, and acted in the same way as Messrs. Khaparde and TiIak 
acted in the present instance. I urge this view of the case upon Your 
Worship'S attention and I have no doubt that Your Worship will then 
see that the door of the Wada was closed not for confining Tai Maharaj, 
but to exclude undesirable strangers who were trying to set up Tai Ma
haraj against the trustees. In short, whatever they did was in discharge 
of their dnty as guardians, and not for injuring any body; and nnder these 
circumstances wha.t Mr. Tilak said is perfectly true, i. e. that the trustees 
diJ not keep Tai Maharaj under any restraint nor intended to do so. 
Therefore, he can not but be acquitted even on this hea.d of the charge. 
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