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PREFATORY NOTE AND ACKNOWLEDGMENTS 

The publication of the second volume of this study makes ap
propriate an acknowledgment of the aid of a number of collabora
tors, an indicatjon of their responsibility, and the relation of their 
work to the study as a whole. 

The nature of the material to be dealt with in this volume 
made it desirable to draw upon the expert knowledge of workers 
in a number of particular fields. Certain of them are, of course, 
regular members of the Institution's staff, and nearly all of the 
others were on the staff for various periods while the work was 
in progress. The study, however, should not be viewed as an 
edited collection of independent essays. In each instance the decision 
to invite the preparation of certain materials, and the general 
nature of treatment, were determined by the analysis which under
lies the entire two-volume study. In every case there were neces
sary numerous su~gestions to the collaborators regarding approach, 
content, plan, and emphasis-and many discussions concerning the 
relation of the individual chapters to the study as a whole. All the 
collaborators co-operated within the spirit of these suggestions, 
whatever might have been the treatment they would have ac
corded the material if writing in frames of reference of their own 
devising. 

It was in these circumstances that Professor Frank A. Fetter pre
pared Chapter XX (Foreign Commerce), Professor Ben W. Lewis 
Chapter XXI (Public Utilities), Charles L. Dearing Chapter 
XXII (Transportation), and Edwin G. Nourse Chapter XXIII 
(Agriculture). Miss Eleanor Poland did all the research work for, 
and most of the writing of, Chapter XXIV (Bituminous Coal). 
Professor Paul T. Homan wrote a draft of Chapter XXIX (Gov
ernment as a Producer of Final Goods and Services) which, after 
some redrafting, he put into final form. Professor Homan also 
prepared Chapter XXX (Public Relief). Except as indicated, these 
writers assume responsibility for their respective chapters. Pro
fessor Myron W. Watkins prepared a draft of a much longer 
chapter on the Petroleum and Natural Gas Industries which, with 
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extensive revision and supplementation by Aaron Director, formed 
the basis of Chapter XXV. Professor Watkins is not responsible, 
however, for the content or interpretation of the chapter in its 
present form. 

Dr. Ewan Clague, then Director of the Bureau of Research 
and Statistics of. the Social Security Board, gave valuable assistance 
and advice in the preparation of Chapter XXXI (Social Security). 
W. H. Bray acted as an assistant in the preparation of Chapter XXI, 
and Adah Lee in that of Chapter XXII. Marian Tolles acted as 
an assistant to Professor Homan in connection with part of his 
work. Miriam Camp assisted in the verification of references. 

Thanks are due to many individuals in addition to those col
laborating. Dr. Allan H. Willett read and commented helpfully 
on Chapter XXIV. Dr. P."ul Webbink gave similar aid in connec
tion with Chapter XXX, and Professor George E. Bigge in con
nection with Chapter XXXI. Numerous governmental agencies and 
officials gave cordial co-operation in the preparation of the volume. 

A very particular acknowledgment must be made to Charles O. 
Hardy. Because of Mr. Lyon's absence from Washington during 
the last few months of the study's preparation, Mr. Hardy as
sumed a major editorial responsibility. He made, however, much 
more than a conventional editorial contribution, especially to Chap
ters XXIV and XXV. He conferred helpfully with the other 
collaborators and strengthened the content and analysis, in addition 
to improving the form of expression, of practically every chapter 
of the book. 

We are responsible for the work as a whole, including its plan
ning, its general organization and synthesis, and its relation to 
Volume I, and for all chapters for which authorship is not other
wise indicated. 

This volume, like the first, was made possible by a grant of 
funds from the Maurice and Laura Falk Foundation. However, 
the Falk Foundation is not the author, publisher, or proprietor of 
this publication, and is not to be understood as approving or dis.
approving by virtue of its grant any of the statements and views 

. expressed herein. . 
LEVERETI' S. LYON 

VICTOR ABRAMSON 
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CHAPTER XIX 

RELATIONSHIP OF VOLUME II TO VOLUME I 

The two volumes of this study are conceptually a single unit. 
Since the plan of the work as a whole has been set out in Chapter III 
of the first volume, only a brief statement concerning the relation
ship of the second to the first is necessary here. 

As was stated in Chapter III of Volume I, governments are 
utilized in economic life either to carry on directly the underlying 
processes of allocating resources, organizing conversion, and dis
tributing income, or to sanction, construct, and aid private agencies 
to carry on these activities. As was there pointed out, governments in 
the United States perform both functions. They carry on direct pro
duction; and they promote, implement, and regulate private enter
prise. 

The first volume of this study dealt with governmental imple
mentation and regulation of private enterprise as it has been applied 
generally to a wide range of industrial and commercial life, without 
important distinctions between one type of industry and another. 
This volume begins with a further analysis of governmental im
plementation and regulation of private enterprise, but of a type in 
striking contrast to that described in Volume I. The relationships 
here considered are those in which limited areas of economic life 
or limited time periods have been singled out for special govern
mental treatment. The objectives sought, the methods used, and the 
administrative and enforcement devices employed in the special 
treatment of private enterprise differ greatly from case to case, 
and from those which have been applied to industry and trade 
generally. 

The nature of these objectives, methods, and administrative de
vices will appear as we proceed. It will be helpful, however, to 
restate at the beginrting of this volume that the areas considered 
as "specially treated" by government are not so considered because 
they are "affected with a public interest," in the legal sense of the 
phrase, or because of the existence of more intensive governmental 
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action of the same sort that is applied to industry generally. The test 
is rather that of the more extensive restraints placed upon individual 
discretion and the greater degree of governmental authority exer
cised in determining the allocation and conversion of resources and 
the distribution of the product. 

Special action by government is not always limited to industrial 
areas. There are periods as well, when the controls of government 
over individual discretion become so far-reaching as to call for 
special analysis. The two illustrations of such control considered are 
the period of the National Recovery Administration and the 
periods of war. 

In the second part of this volume, having concluded the study of 
government in relation to private enterprise, we consider govern
ment as an actual producer of final goods and services (Chaps. 
XXIX to XXXI). As such a producer, our governments are in some 
cases involved directly in all phases of allocation, conversion, and 
distribution. In other instances they have undertaken only the dis
tribution of privately produced commodities or have promoted and 
controlled private production through such devices as subsidies, 
tariffs, and loans. In some cases governmentally produced goods and 
services are sold at a price. In other instances they are widely pro
vided without direct charge. 

Direct production by government is a comparatively old phe
nomenon in our country, as is illustrated by the protective service 
of our army and navy, the postal service, and more recently by 
general education. During the past decade direct production by gov
ernment has been greatly extended, particularly in connection with 
the granting of reli~f and the furnishing of insurance under the sev
eral aspects of the social security program. It has seemed sensible in 
discussing direct production by government to devote one chapter 
(Chap. XXIX)·to an analytical consideration of the whole subject, 
dealing by way of illustration with those types of direct govern
mental production to which we have long been accustomed. On 
the other hand, the organization of large-scale relief activities and 
of a general insurance program are comparatively new; the issues 
.involved are by no means thoroughly clear in the public mind; 
the administrative agencies concerned with this work are experi-
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mental, and the principles which should underlie administration 
in each field by no means determined. Accordingly, a somewhat 
more extensive treatment (Chaps. XXX and XXXI, respectively) 
is given to each of these phases of direct governmental production. 

We present first an analysis of the special treatment of private 
enterprise. This special treatment is discussed under two major 
headings: (I) the special treatment of a number of individual in
dustries (foreign commerce, public utilities, transportation, agricul
ture, bituminous coal, petroleum and natural gas, and foods and 
drugs), and (2) the exercise of special controls on certain specific 
occasions (the N .R.A. and war). Part V A deals with the special 
treatment of individual industries, and Part V B with special oc
casions for temporary broad extensions of the range of governmental 
controls. In Part VI we discuss direct production by government. 



PART V 

DVERNMENT AND SPECIAL TREATMENT OF 
PRIVATE ENTERPRISE 

A. INDUSTRIES 



CHAPTER XX 

FOREIGN COMMERCE 

Restrictive regulation of the freedom of private citizens to carry 
on commerce between the territory which is now the United States 
and foreign countries has taken varied forms. The period preceding 
the adoption of the Constitution, lasting more than a hundred and 
fifty years, will be but briefly treated here, mainly to make clear the 
change of dominant public sentiment in respect to freedom of com
merce that took place a generation or two after the beginning of 
national self-government. 

I. COLONIAL AND EARLY AMERICAN ADHERENCE TO FREE TRADE 

Contrasting economic conditions in England and the colonies. The 
greatest difference between economic conditions in the English col
onies in North America and those in "the mother country" was in 
the abundance of certain natural resources in the new lands as con
trasted with their growing sCarcity in the British Isles. 

In these conditions many of the English colonists, although they 
came here as skilled craftsmen and brought their tools with them, 
found it advantageous almost ~t once to turn to hunting, fishing, 
lumbering, and raising food, tobacco, and other crops, getting other 
products from Europe by exchange. Because, mainly, of the com
parative bounty of natural resources, money wages of those in the 
colonies engaged in the extractive industries were from the first 
higher than wages in the same occupations in England. 

No better illustration can be found of the practical working of the 
"economic principle of comparative advantage." So far as they were 
left free to do so the colonists chose to produce the things in which 
they were much more efficient than producers in England, rather 
than those things in which they had less advantage, or none. As 
Franklin told the House of Commons in 1766, the colonists could, 
if they wished, manufacture for themselves every "single article" 
that they were importing from England. But he added that, if left 
free, they preferred not to do so. The colonists preferred to export 
their own products to the best paying buyers, and in exchange to 

Sa 7 



GOVERNMENT AND ECONOMIC LIFE 

import goods from places where they could be bought most cheaply. 
The economic and political conditions of the colonies were such 
therefore as to foster a strong sentiment in favor of freedom in for
eign commerce. 

On the eve of the American Revolution, the population of the 
English colonies on the American continent numbered about two 
million, and the commerce of England with these colonies was about 
one-seventh of England's total foreign commerce. Two-thirds of 
the total commerce of the continental colonies was with the mother 
country. New Englanders were the chief shipbuilders, merchants, 
and ocean carriers in this trade, and in inter-colonial trade as well. 

The English colonial system. Upon this colonial trade and colo
nial industry there was imposed by English laws, between 165 I and 
1770, a mass of regulations known as "the English colonial system." 
Every feature of this system was designed to benefit the mother 
country by enhancing the revenues and contributing to the public 
defense or by enriching certain British private interests at the ex
pense of the colonists. It was in fullest measure an expression of the 
prevailing doctrine of mercantilism. To the thought of that day in 
the mother country, though not to the colonies, the justice of this 
view was self-evident. The regulations attempted were of three 
types: navigation laws, designed to give British sailors and shipping 
a monopoly; enumeration acts either forbidding or favoring com
merce in specified articles, or with certain places; and production 
laws, intended to stimulate or to retard (even to prohibit) manufac
tures in the colonies. The lax enforcement of these laws and their 
extensive evasion, as well as certain incidental advantages to the 
colonies, kept resentment from growing greatly until shortly before 
the Revolution. Eventually, however, they were one of the most 
important causes of the American Revolution! 

Beginning of American restriction on commerce. An unintended 
effect of the Revolutionary struggle from 1765 to the end of the 
war against England's colonial policy was an increasing interference 

'It is true that the colonial policy of England toward the colonists of their 
own blood was moderate compared with the tyranny of other European nation. 
toward native populations, but the verdict of Adam Smith atill mnds: "The 
beat [policy] of them all, that of England, is only somewhat less illiberal and op
pressive than that of any of the rest." Adam Smith, Wealth of Notions, Cannan 
ed. (192.2), Vol. 2, p. 91. . 
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with the foreign commerce of the colonies, at times amounting to 
an almost complete stoppage. The resentment against new and more 
severe1)J enforced restrictions on commerce, and against the stamp 
taxes, during the late colonial period, took the tangible form of 
voluntary non.importation agreements entered into by merchants 
and supported by legislative resolutions and a strong public opinion. 
The first such 'voluntary agreement was in March 1765, and the 
second in 1769. 

The "first complete piece of national commercial legislation" in 
this country was the resolutionl passed by the first Continental Con
gress October 20,1774, creating what was called the "continental as
sociation.'" According to this resolution the importation of all 
goods from Great Britain or Ireland, of various products from the 
British West Indies, and of tea from East India, w~ to cease. A 
later resolution sought to stop all exportation to the places just 
named. These resolutions were adopted by nearly all the colonies 
and so vigorously enforced that both imports from and exports to 
British territory fell to the vanishing point.' 

The ultimate purpose of these measures was not to limit and de
stroy foreign commerce, but to liberate it, at whatever temporary 
sacrifice, from the monopolistic control of European governments. 
This policy was based on the belief, partly true but greatly exag
gerated,' that the right to trade with the North American continent 
was of such great value to the European countries (and especially to 
the British) that they would make great political and economic con
cessions to avoid losing it. It was thus at the outset not a policy di
rected toward lasting self-sufficiency and commercial non-intercourse, 
but rather one of temporary retaliation, intended to force or induce 
others to follow the liberal commercial policy which was then the 
ideal and desire of the American colonies.· With this purpose, how
ever, there were intermingled, from 'the first, more immediate fi
nancial and military purposes, such as to induce the British to desist 
from war and to tempt the French to render military and financial 

"Vernon G. Setser, TAl C~ R,ciprocily Policy 01 1M Ufliutl SIIIIII, 
'174-,819 (1937), p. 6. 

"Ernest L. Bogart, Ecoflomic His1rn'7 01 1M AnuNctlff P,o,z. (1931), p. :&21. 
'The same. 
"See Setzer, Co~ R,dprocil1 Pol;", p. IS, on the treaty plan of 1776. 
• The aame, p. ]. 
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aid.T The period of embargoes and non-intercourse between 1807 
and 1812 was to see the repetition on a large scale of these largely 
erroneous beliefs and largely futile measures. 

Domestic advocacy of restriction of commerce, after 1783. At the 
close of the Revolutionary War there arose a great confusion of 
policies and measures in respect to commerce both with foreign na
tions and among the states, which did not yet know exactly whether 
they were parts of one nation or "foreign" to each other. It is a fa
miliar fact that this very confusion was important in bringing about 
the adoption of the Constitution as the only solution of the diffi
culties. 

Peace in 1783 brought with it sudden and great economic changes. 
For a while, as always happens at such times, measures appropriate 
temporarily and in emergency became confused in popular thought 
with the policies fitting for more normal and lasting conditions. 
The first striking fact that revealed itself when foreign com
merce was resumed was that there had developed in the larger 
northern centers, such as Boston, New York, and Philadelphia, and 
in many towns and villages, local manufactures to supply the kinds 
of goods formerly imported.8 There thus came into existence a new 
domestic-producer interest consisting of manufacturers (usually 
spoken of at that time as "merchants and tradesmen"), a group 
which from that day to this has been very vocal and politically in
fluential in tariff discussion and action. The parties seeking restric
tive tariffs in their own favor were henceforth to be not distant 
"foreigners" but fellow citizens of the buyers and consumers whose 
business interests were more or less closely bound up with those of 
the producers, especially in times of emergency distress. 

The tidal wave of imports, 1782-85. The commercial events 
after the treaty of peace in 1783 should be clear to us now, but they 
caught the business men of that time unawares and threw them into 

• See the same, p. Z3, as to various missions in 1776; and the Netherlands, 1712, 
the same, p. 3Z. 

• See, for example, Malcolm R. Eiselen, The Rise of Pennsykania Protectionism 
(193 z), especially pp. U-I4; William Hill, The First Stages of the Tariff Policy 
of the United States, American Economic Association Publications, Vol. 8 (1893), 
pp. 4Z-107, and contemporary materials in Appendix, pp. Ill-b. The rapid de
velopment of manufactures and the very high prices after 177 S are described 
by Edward Channing, A History of the United States, Vol. 3 (19Z7), pp. 390-93. 
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a panic. The causes are now evident. The purchase of supplies in 
America by both the British and the French forces had put into 
circulation in America the largest amount of gold and silver money 
the community had ever had, while there was a corresponding scar
city in western Europe, which had been drained of its normal sup
ply by the pressing needs of the war. As a result, while prices were 
abnormally high in America they were somewhat depressed in Eu
rope. When free commerce was resumed with Europe the colonists, 
having a large stock of specie for the first time in their history, spent 
money lavishly for the long lacking luxuries of Europe. The news
papers of the day were filled with advertisements of jewelry, silks, 
millinery, broadcloths, wines, and liquors, and frequent moral ad
monitions began to be heard against these demoralizing foreign 
luxuries.' Like water seeking its level, the excess coin quickly flowed 
out of America and back to Europe, and loud complaint of its grow
ing scarcity soon began to be heard.lO 

Beg;nn;ng '0/ reciprocity ;n commercial treaties. In the half-cen
tury between 1778 and 1829 twenty treaties of commerce were con
cluded by the United States, while many articles in other treaties 
dealt with commercial affairs.ll In these measures, as well as in 
much of the contemporary tariff legislation and regulation of ship
ping, the purpose was at first largely to secure freer conditions of 
commerce for this country by retaliating against those nations that 
would not trade freely with us, while at the same time offering more 
liberal conditions of trade to those countries that would reciprocate 
with the same (or equally valuable) concessions. Resentment was 
the chief motive in most of our early state tariffs. Other countries 
suffered as greatly as did we by our refusal to trade with them, but 
they, too, could be stubborn to their own hurt. Thus in large meas
ure a policy whose ultimate aim was reciprocal advantage resulted 
rather in reciprocal injury. 

Imperceptibly, in all these measures of restriction of commerce, 
there became intermingled other motives than those of attaining 
greater freedom of commerce, and restriction began to be looked 
upon in influential quarters as good in itself, and freedom of com-

• Hill, F;"sl Slag" o/In. TtJJri! Policy, pp. 65-68. 
It The same, p. 64. 
U Setser, Co",,,,,,cW Rlciprocily PoUcy, p. I. 
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merce as an evil. It was, however, only restriction of imports that 
came to be favored, while freedom to export was still deemed highly 
desirable. 

The treaty of "amity and commerce" concluded with France on 
February 6, 1778 was the first commercial treaty in our history. A 
treaty of "alliance" was concluded with France on the same date. 
The commercial treaty contained a most-favored-nation clause in 
conditional form, stipulating that if one of the contracting parties 
should grant a special commercial favor to a third nation the other 
party should enjoy the favor only on allowing some compensation 
equivalent to that paid by the third nation.12 This form of the most
favored-nation clause continued, despite its troublesome results, to 
be observed by our government in most treaties of commerce en
tered into until 1922. 

One other treaty of this nature, that with the Netherlands (Octo
ber 8,1782), was entered into before the end of the war. The chief 
motive of Congress in negotiating it was again not merely commer
cial, but was to obtain a loan from the Dutch. The· most-favored
nation clause included was without condition, and (an important 
concession to us) was to apply to trade between the United States 
and the Dutch West Indies. 

The Continental Congress, having exaggerated notions of the 
eagerness of European nations for American trade, continued active 
negotiations for commercial treaties in the next few years.13 With 
two exceptions, the effort was without success, because the United 
States was asking for "privileges such as no European nation had 
ever granted to another.m~ Our demands ran counter to the whole 
current of mercantile prejudices and practices of that time. What 
we had to offer did not seem to the great colonial nations an equi
valent for the right we were asking to become co-partners in their 
colonial monopolies. Sweden and Prussia, which had no colonies, 
concluded with us treaties of "amity and commerce," in 1783 and 
1785, respectively. The insignificant treaties with Morocco, in 1786, 
conclude the list of commercial treaties until the Jay Treaty with 

"The same, pp. 19-2.0. 
II The same, p. 55 if. 
,. The same, p. 74. 
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Great Britain in 1794, five years after the Constitution went into 
effect. 

The growing movement Jor restrictwe tariffs. The very real dis
tress of the merchant and artisan classes increased during 1784 (the 
year of the greatest excess in the value of imports over exports) and 
reached its peak ~bout the middle of 1785 after the balance of ship
ments already had begun to return toward equilibrium. Everywhere 
arose a clamor for restrictive duties. The beginnings of an organized 
movement were led by the merchants of Boston, who, in a circular 
letter to the merchants of other states, urged them to petition Con
gress to pass measures to regulate commerce. IS Philadelphia was 
equally a center of agitation for restrictive duties. With the appeal 
in favor of the distressed "tradesmen" there was skillfully mingled 
a moral argument for the benefits from sumptuary laws discourag
ing the use of luxuries and strong drink-if they were produced 
abroad. 

The response of the more industrial states was immediate, and 
"numerous tariff acts were passed, mostly in 1785 and 1786, impos
ing duties at the then unprecedented rates of 15 to 20 per cent. The 
diversity of these measures and the rivalry of interests that de
veloped between neighboring states resulted in much bitterness and 
in retaliatory legislation and discriminatory rates that added to the 
general confusion. The tariff law enacted by Pennsylvania in 1785 
later became the model for the first tariff act under the Constitu
tion in 1789.18 

Repeatedly between 1781 and n85 the Continental Congress 
sought in vain to get the states to grant to it the right to regulate 
commerce between the states and to impose a moderate duty on im
ports purely for revenue purposes. The impotence both of the in
dividual states and of the Continental Congress to deal with the 
regulation of commerce was among the strongest arguments for a 

.. Hill, First Stages of the Tariff Policy, p. 96. 
II See, for example, John Fiske, TIuJ Critical Period of Americtm History (1899), 

p. 143 if.; Harold U. Faulkner, American Economic History, revised ed. (1931), 
p. 1831 Isaac Lippincott, Economic Dwelopment of the United States, 1St. ed. 
(19Z1), pp. 110-11. For a brief summary see Bogart, Economic History of the 
Americtm People, p. 242; for further details see Hill, First Slages of the Tariff 
Policy, pp. 40-1071 and for the important part played by Pennsylvania, see Eiselen," 
Rise of Pennsylvania Protectionism, pp. 9-19. 
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closer union under a new constitution, and the transfer of interstate 
trade from the field of "foreign" commerce to that of domestic 
commerce was among the most important consequences of the adop
tion of the new Constitution. It has made the United States the 
greatest free trade area in the world. 

II. THE GROWTH OF RESTRICI'lVE POUCY UNTIL 1832 

The tariff act of I789. When the members of the lower house 
of the first Congress took the oath of office, April 8, 1789, the need 
of revenue for the new government was pressing. James Madison 
urged the adoption of a simple measure levying a low Bat rate on 
all imports. This met the strongest opposition from the members 
of the Pennsylvania delegation, who were bent upon getting a 
restrictive measure as nearly as possible like the Pennsylvania state 
tariff of 1785.17 After three months of debate, their demands were 
substantially met in the act signed July 4, 1789. The advocates of 
a restrictive policy won a lasting victory in the adoption of a pre
amble declaring "the encouragement and protection of manufac
tures" to be one of the purposes of the law co-ordinate with the 
raising of revenue and the payment of the public debt.I8 

This first and briefest of all the general tariff acts is complicated 
by the distinction between enumerated and unenumerated articles, 
by specific and ad valorem rates, by exceptions in a free list, and by 
rates varying according to the nationality of the vessels in which, 
and the countries from which, the imports came. The average rate 
has been estimated to be about 7 ~ per cent. 

The first tariff act and the three accompanying acts dealing with 
tonnage, collection of duties, and clearing of vessels, involved a 
number of inconsistencies, the result of political compromises. The 
fiscal purpose of revenue was partly sacrificed to the demand for re
strictions favoring the manufacturing and commercial interests. The 
shipping interest, which naturally favored freedom of commerce, 
was seduced by discriminatory tonnage dues in its favor as against 
foreign vessels. However, with a view to avoiding entangling alli
ances, all foreign nations were given equality of treatment both as 

1'f Hill, First Stages of the Tariff Policy, pp. 110, lSI. 
"Orrin L. Elliott, The Tariff ConlTtXJer'sy in the United States, 1789-18]3 

(1892.), pp. 67-92.; Hill, First Stages of the Tariff Policy, pp. 109-10; C. w. 
Harris, The Sectional Struggle (1902.), pp. 34-55. 
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to tariff rates and as to tonnage dues. Nothing either specifically 
retaliatory or offering reciprocity was contained in the several acts 
of 1789. The new government retained complete independence of 
action in commercial matters. The policy as to tonnage rates was to 
be modified or replaced after 1815, and as to tariff rates still later, 
by various exper:iments in reciprocity. 

Sectional and class rival,.ies in the fi,.st tariff act. Sectional rival
ries were clearly marked in the tariff debate, and largely correspond
ing with these were the divisions between the three main classes of 
occupations-commerce mainly in New England, agriculture mainly 
in the South and West, and manufactures mainly in the middle 
states, where, however, there were also strong commercial interests. 
The debate on each item-setting the model for all later tariff debate 
-was a frank attempt by almost every congressman to secure high 
restrictive rates on the things his constituents produced and sold to 
domestic buyers, and to keep rates low on the things his constituents 
had to buy. Again and again it was complained that some restrictive 
rate which appeared laudable to one section "was opposed to the 
interests of other sections." It was seen that to "protect" one domes
tic product by a tax on competing imports, thus raising its price, was 
to depress and injure other citizens, not merely the ultimate con
sumers but other manufacturers whose costs-were thus raised. For 
example, to "protect" manufactures by taxing nails, anchors, cables, 
cordage, etc., was to burden shipbuilding, and in turn shipping, with 
higher costs-a stubborn truth that has had to be faced with every 
tariff revision. Repeatedly the advocates of more "protection" for 
manufactures declared that raw materials should never be taxed. 
However, few of the duties imposed on the import of agricultural 
products had any appreciable effect, because these products were 
regularly exported. From the first the tariff was essentially a bounty 
to manufactures. The advocates of higher rates to favor their own 
localities besought their opponents to "get rid of local considera
tions" for the general good.a So the various rival interests bar
gained, and combined, and traded votes." 

• Harris, S,ctional SINIggu, p. 41. 
• "Log rolling began with the beginning of the govemment." Channing, His

tory 01 1M U";,,tl Stat", Vol. 4 (1929), pp. 62-6J I and Elliott, TM Ttril Cort
trowrsy, p. 8J. 
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Because of the comparatively moderate schedule of rates, this 
first tariff act has often been spoken of as purely for revenue pur
poses. But in the scramble for favors the revenue purpose was at 
times lost sight of. Members of Congress repeatedly objected to 
proposed rates on the grounds that they were too high to produce 
the most revenue. More clearly than anyone else, James Madison 
saw how easily the revenue effects of a rate might be weakened by 
the so-called "protective" effects. 

Hamilton's Report on Manufactures, and tariff policy. Alexander 
Hamilton's Report on Manufactures, which was presented to the 
House in December 1791, was the first systematic plea for an 
American tariff policy.21 It has served as an arsenal of arguments 
for the high tariff policy ever since, and hence deserves somewhat 
careful consideration, despite the fact that on careful analysis it is 
baldly inconsistent and self-contradictory. An understanding of 
Hamilton's purpose will aid in comprehending both the merits and 
the defects of the devious economic argument in this famous re
port. Hamilton was not a member of the Congress which passed the 
first tariff act, although he undoubtedly had an influence in its dis
cussion and adoption. Hamilton's motives were political (though 
not in a personal or petty sense) rather than economic. He believed 
it to be urgently necessary to enlist in hearty support of the new 
government the commercial and financial interests in the states, the 
''big business" of that day. To put it bluntly, he planned to pur
chase the loyalty of the manufacturing class for a strong central 
government by granting favors to that class at the immediate ex
pense of the other classes of the community. He did this in the 
sincere belief that in the end everybody, even those who paid the 
bill, would be the gainers from the resulting stable and orderly na
tional government. 

A feature rarely and inadequately recognized is that, early in his 
discussion, Hamilton concedes the superior economic advantages of 
"the system of perfect liberty to industry and commerce" if it "were 
the prevailing system of nations,mz and he says more "in favor of 
leaving industry to its own direction." But, says he, the system of 
. .. Reprinted in Frank W. Taussig, State Papers and SPeeches on the Tariff 
(1893), pp. 1-107, to which page references are here made. 

IZThe same, pp. 16, 17. 
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perfect liberty "is far from characterizing the general policy of na
tions." As things are, "the United States cannot exchange with Eu
rope on equal terms." Thus, at the outset of his argument Hamilton 
expresses essential agreement with the other public leaders of his 
time, Madison, Franklin, and Jefferson, who looked upon any re
striction of commerce as an unhappy temporary necessity for defense 
and retaliation against the illiberal policy of European nations. 
Logically, Hamilton would have been bound to go to the utmost 
limits of mutual reciprocity to which other nations could be induced 
to agree. 

Here, however, Hamilton's self-contradictions begin. He suggests 
the idea that this "want of reciprocity" by European nations forces 
the American states "to confine their views to agriculture, and re
frain from manufactures."IB Yet on the next page he says more truly 
that "the measures which have embarrassed our trade have accel
erated internal improvements" (clearly meaning the growth of 
domestic manufactures), and shortly declares that "the natural rem
edy" is for enterprise to shift from agriculture where prices and 
profits are relatively low, ''because of the restriction of commerce, to 
manufactures." In this connection and elsewhere he shows that this 
remedy was already vigorously operating under the existing con
ditions. Nevertheless he continues to argue on the contrary assump
tion that this would be impossible unless we imposed higher duties 
on imports. It is evident that the refusal of foreign nations to buy 
our agricultural output must have operated to divert some of our 
enterprisers from the extractive industries to domestic manufactures 
and thus to accomplish the very diversification of occupations which 
Hamilton desired. If foreign nations had received our exports freely, 
it might have been necessary for us to impose restrictive duties to 
ensure a further growth of domestic manufactures (if that was our 
desire) but not under the conditions which he so deplored. The 
higher were the foreign tariffs, holding out American agricultural 
products, the less would have been the need for domestic tariffs to 
foster domestic manufactures. 

In his zeal to show that manufactures can be developed further 
by tariff favors, Hamilton (in the most valuable portion of the 

• The same, p. 27. 
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whole report) shows that they have already developed. He gives 
"the pleasing result of the investigation" he had caused to be made, 
which presents the "vast scene of household manufacturing" carried 
on "in many instances to an extent not only sufficient for the supply 
of the families in which they are made, but for sale, and even in 
some cases for exportation." Further, he lists 17 "most considerable" 
kinds of production which were "carried on as regular trades," that 
is, for sale and exchange. He describes how the states had already, 
in 1791, become busy hives of manufacturing industry "with a ra
pidity which surprises." 

Yet this evidence does not deter Hamilton from developing his 
famous "infant industry" argument for the need of a policy of 
higher tariff rates. An essential feature of it is that higher tariff 
rates to start "infant" industries do not raise prices, at least not 
more than temporarily, but on the contrary "it is unroersally true 
that the contrary is the ultimate effect with C'Uery successful manu
facture. When a domestic manufacture has attained to perfection 
... it invariably becomes cheaper.JJ2

' Of course, much depends 
on the meaning of the phrase "attained to perfection," which 
may be a mere begging of the question; "perfection" is not at
tained until the products become "cheaper." But it is important to 
ask, cheaper than what? Cheaper than the price at the time the tariff 
was imposed, or cheaper than the foreign price at some later date? 
In the latter case the tariff would no longer be needed to foster or 
"protect"-that being the essential significance of the term "infant." 

Whatever be the truth of that matter, Hamilton's argument to 
prove his claim that a higher tariff will eventually bring lower prices 
is palpably fallacious. It creeps by inches to an unwarranted con
clusion. He first concedes that measures which restrict the free 
importation of foreign articles "have a tendency to occasion an en
hancement of prices"-an obvious truth, for the increase of price is 
the measure of the "protection" to the domestic producer. He next 
merely denies that this is always true, ''but the fact does not uni
formly correspond with the theory." He then refers to sC'Ueral in
stances when a reduction of prices had immediately succeeded the 

. establishment of a domestic manufacture~ but gives only one 

"The same, pp. 48-51. Our italics. 
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instance, that of "fabrics," and it is a matter of common knowledge 
that just at that time the new processes in the textile industries were 
everywhere reducing the price of these products. He thus credits to 
a higher tariff the reduction resulting from the establishment of 
domestic manufactures using the new machinery. 

Again admitting that the first investors in a tariff-aided infant 
industry may for' a time get a "monopoly" price, he declares that 
"internal competition" will in time reduce "the price of the article 
to the minimum of a reasonable profit on the capital employed." 
This evidently confuses the thought of a reduction of the early 
monopoly rate of profit with a reduction of price of the products 
below the former price. He concludes with the non sequitur: "A 
temporary enhancement of price must always be well compensated 
by a permanent reduction of it.J72a Thus whatever truth there may 
be in the claim that in some cases it may in the long run be good 
policy for the public to bear the initial cost of experimenting and 
establishing some new industries, certain it is that not a single link 
in Hamilton's chain of arguments supports his conclusion. 

Assuming the need of higher duties to be proved, Hamilton 
declares "the present a critical moment" for entering "with zeal" 
upon the task of raising restrictive tariff rates and granting bounties, 
which he recognizes as being essentially the same in purpose and 
effect. Elsewhere in the report Hamilton had estimated that the 
current tariff rates together with other costs of importation already 
gave an advantage of 15 to 30 per cent to domestic over foreign 
producers of the same kinds of goods. He lists "the objects" which 
he thought merited encouragement and "the measures to adopt 
in respect to each." In brief, his formula was to increase con
siderably the tariff duties (or to grant bounties) on nearly all 
manufactures in the more industrialized localities while placing 
no duties on crude materials, the products of mining and agricul-
ture'" . 

Whatever were the logical defects of Hamilton's tariff argu
ment, it had lasting political effects. It enlisted the support of manu
facturers for any party that would continue and enlarge the policy 

-The same, p. 51. 
- The same, p. 6a H. 
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of tariff favors. 27 This was not Hamilton's intention, to be sure, but 
it was an inevitable result. The infant industry argument was long 
the chief reliance of the restrictive policy in political discussion, and 
never has been completely abandoned. However, after forty years, 
most of the infants had not outgrown their swaddling clothes, and 
new reasons for high tariffs had to be found. 

Hamilton's Report seemed to have little influence at the time," 
but within the next ten years his program had largely been realized 
through tariff increases ostensibly made to get more revenue!8 By 
the end of 1807 some 14 tariff acts had been passed, most of them 
making comparatively minor increases. As the cumulative result of 
these several increases, the average rate on all dutiable articles rose 
from 7 ~ per cent under the first act to between IS and 20 per cent. 

Commercial and agricultural prosperity, I789-I807. The un
foreseen political events of the 18 years following the tariff act of 
1789 were such as to set at naught the calculations of the early high 
tariff advocates. They had expected that the rates of the earlier acts 
would be high enough to turn enterprise largely from agriculture 
into manufacturing, and that the infant industries soon would be 
able to supply substantially all domestic needs for most manufac
tured articles at prices as low as duty-free foreign goods. Although, 

IT As one historian severely put it, Hamilton became "the organizer of exploita
tion, the originator of monopoly." Channing, History of the Un;teJ States, Vol. 
4'1:. 66. 

Frank W. Taussig, Tar;ff History of the Un;teJ States, 8th ed. (1931), p. 
16 . 

.. A year before Hamilto~'s Report and barely a year after the first act was 
passed, the latter was replaced (August 10, 1790) by a completely new achedule 
of rates (to go into effect December 1,1790). Consistent with the primary pUrp08e 
to get more revenue, the rates on some products not produced in thi. country
such as fine wines, teas; coffee, and sugat--were raised from 50 to 100 per cent. 
But under cover of the need for revenue a number of definitely restrictive duties 
(such as those on steel, cables, cordage, twine, salt, glass and stone ware, etc.) 
were increased by as much as a quarter to a balf above the rates in the act of the 
preceding year. Again in 179~, in "an act for raising a farther sum of money for 
the protection of the frontiers," the specific rates on wines and spirits were raised, 
those on several manufactured articles such as nails, cables, cordage, were doubled, 
or more, and numerous ad valorem rates were increased from nYz to IS per cenL 
By the act of 1794 new specific rates were imposed on several articles, and 5 per 
cent ad valorem was added "over and above the duties" already payable by law 
on a considerable number of articles. That brought up to ~o per cent ad valorem 

. the restrictive rates on a good many articles that had been started at 5 to 10 per 
cent only five years earlier, and doubled some specific rates. 
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as we have seen, rates were approximately doubled in that period, 
no such result followed. The growth of manufacturing did not 
keep pace, relatively, with that of either agriculture or foreign 
commerce.IO What occurred was a striking exemplification of the 
principle of comparative advantage determining the choice of occu
pations in a country despite obstacles interposed by governmental 
policy. 

From 1789 to 1807 European political conditions favored the 
growth of American commerce. The wars of the French Revolution, 
from 1793 on, gave to the Americans nearly all their own carrying 
trade and threw into their hands that of the larger part of Europe. 
The Jay Treaty with Great Britain in 1794 proved to be highly 
favorable to American commerce. II "The carrying trade, in some 
years, exceeded in value the trade of the United States, in articles 
of domestic commerce."" "The increase of American tonnage, 
during the period under review, has no parallel in the commer
cial annals of the world." "In proportion to our population we 
ranked as the most commercial nation; in point of value, our trade 
was only second to that of Great Britain." The profits of this com
merce were, for that day, enormous and could be secured by men 
with little knowledge of usual commercial conditions. "The bril
liant prospects held out by commerce, caused our citizens to neg
lect the mechanical and manufacturing branches of industry." 
"Many persons who had secured moderate capitals from mechani
cal pursuits soon became the most adventurous.JJSI 

-Elliott, TM TfWi8 Co""'o~wsy, p. 130 • 
.. So named for John Jay, the Chief Justice, who negotiated the treaty. It cleared 

up many of the prickly differences between the two countries regarding navigation 
rights, in a spirit of reciprocity. Most notably, it embodied most-favored-nation 
treatment without a conditional clause. We gave up both the demand to share fully 
in the West Indian trade and the right to increase the discriminatory rates against 
British shipping, in return for a considerable easing of trade restrictions against 
u_ policy of reciprocity in shipping. However, the treaty did not in any way 
touch the subject of import duties. . 

• The quotationl are from contemporary opinions reprinted in Guy S. Callender, 
S.l.choflll,."". tIu Eco"omic Hislory of 1M U"il.J Sillies, 1765-,860 (1909). See 
pp. 839-$1 on the period up to 1807. See John B. McMaster, A Hislory of tIu 
P.ople 01 1M U,,;uJ Siales fro". tIu R~ol"tio" 10 tIu CWil War, Vol. 3 (19:&8), 
pp. 498-$00. On Jay'l treaty, lee Channing, Hislory of 1M U,,;tU Sillies, Vol. 4, 
pp. 116-38, 142-46. 

• Seybert, SlIIIisticiJl A-.Is (1119), reprinted in Callender, Selectiofll from 1M 
Eco"o"';c Hislory of 1M U.s., p. 846. 
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The treaty of Amiens in March 1802 brought a brief period 
of peace to Europe, and American commerce decreased (both im
ports and exports) in the next two years to the proportions of 
a few years earlier. But in the next four years, following the re
sumption of war in Europe in I 803,.commerce rose to record heights. 
The registered American tonnage employed both in foreign and 
in coastwise trade just about trebled between 1791 and 1807. The 
prices both of imported manufactures and of domestic articles of 
the same kinds were relatively high. The large increase in value of 
imports swelled the receipts from customs and to some extent prac
tically converted the duties intended to exclude imports into duties 
for revenue. 8~ 

Agricultural prosperity during this period was little less remark
able, and came largely from the same causes. American agricultural 
products were in great demand in all the warring countries of Eu
rope. "The increased demand (in Europe) for the agricultural 
productions of this country .•. raised their price to a height before 
unknown.ms The price of flour at Philadelphia between 1793 and 
1807, excluding the two years of the Peace of Amiens, was nearly 
twice as high as before and after those dates, respectively." 

Embargoes and war MId their effects. Toward the end of 1807 
the war in Europe reversed its effect in this scene of prosperity. 
Napoleon had issued his famous Berlin decree of November 21, 
1806, declaring as lawful prize all merchandise coming from Eng
land or its colonies, even though belonging to neutrals. Britain 
countered a year later (November II, 1807) with orders in coun
cil prohibiting all direct trade from America to any part of Europe 
at war with Great Britain. Napoleon answered with his Milan de
cree of December 17, 1807, practically outlawing American com-

.. However, when allowance is made for re-exports and for higher prices, no 
Bood of imports for domestic consumption is evident in the figures. See table in 
Taussig, Tariff History, p. u, taken from the Treasury Reports. Per capita net 
imports in 1791-94 averaged $7, and in the next 13 years ranged from $7 up to 
$13, averaging about $10, during the period when the general price level waa 50 
per cent higher, indicating little if any increase in actual quantities . 

.. Pitkin, A Stotistical View of the Commerce of the United Stote. of Americil 
(1835) in Callender, Selections from the Economic History of the u.s., p. 145. 
. II See table in American State Papers, Finance, Vol. 3, p. 538. The average was 
$9.u in the period under review as compared with $5.41, according to Pitkin, 
quoted in Callender, Selections from 1M Economic History of the u.s., p. 146. 
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merce with Europe. Under Jefferson's leadership the Congress at 
once retaliated by laying an embargo on all vessels in American 
ports. This would have completely paralyzed our foreign com
merce if it had not been largely evaded. 

As in every sudden blocking of the customary channels of com
merce the emb:y-go caused great distress, particularly among the 
commercial community,l' The domestic prices of the usual articles 
of export "fell to half their wonted price, and even less," whereas 
the usual supply of imported merchandise ''being cut off, its price 
rose proportionally high," which "operated as a bounty on manu
factures • • • but this at first benefited but a small proportion of 
the community.m8 

The Embargo Act was replaced March I, 1809 by a less restric
tive Nonintercourse Act which opened commerce to all nations 
except France and Great Britain, and, as a result, American com
merce revived considerably in the fiscal years 1810 to 1812. Then 
the declaration of war against Great Britain (June 19, 1812) dealt 
our commerce an even severer blow. In the hope of increasing the 
public revenue a futile tariff act was passed (July I) doubling all 
import duties and laying additional duties on all goods imported in 
foreign vessels. As a result of the naval war combined with these 
restrictions, foreign commerce was cut in half in 1813, and (a new 
embargo act having been passed in December 1813) it was almost 
wiped out early in 1814. The last embargo act was repealed in April 
18 14, after the temporary cessation of war in Europe had opened 
the ports of the Continent to our trade," and by the middle of 
1814 the worst was over. However, the violent forcing of Ameri
can commerce out of its accustomed channels during the years 1808 
to 18 I 5 had lasting adverse effects, and "it was long after the peace 
[of 18 IS] before the West Indies furnished as extensive a market 
for American products as before the embargo. "40 

Domestic manufactures were stimulated by the embargoes and 
the war. Before 1808 they had been expanding slowly, but from 

.. Faulkner, Ammcllft Econom;c Hislory, pp. 375-76. 
• Williams, Slal.mum', MtltlfUll I in Callender, Sekcl;otlS from 1M Economic 

Hislory ollhl U.S., p. :156. 
• Channing, Hislory of 1M U.s., Vol. 4, pp. 537-43. 
• Williams, Sltllllmum's MtIfIfUIl I in Callender, SekctiotlS from 1M Economic 

Hislory olIn. U.S., p. 356. 
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that time until I 815· they were greatly advantaged by the scarcity 
and high prices of imported manufactures. Immediately in 1808 
the commercial interests of the New England and middle states 
began to turn to manufacturing, much of it of the sort requiring 
large investments in the new textile machinery. The temporary bet
terment of commerce in 1810 brought from manufacturers in vari
ous parts of the country petitions for higher tariff rates. They no 
longer pleaded for aid to a few infant industries, but they de
manded that encouragement by higher duties be "made universal, 
and extended to every pursuit which is known in our country."n 

Tariff 'Views after the war and the act of I8I6. By 1816 the eco
nomic after-effects of the war had begun to appear. Imports were 
increasing and the prices of manufactures were falling. Even be
fore the war ended, manufacturing interests began to petition for 
new and higher duties. The spirit of the times was to meet these 
demands--extreme as they seemed-at least half way. The party 
in power, which drew its strength largely from the agricultural 
South and West, had been responsible for the War of 1812, whereas 
New England commercial interests had, to the verge of disloyalty, 
opposed its prosecution. Young leaders from the South such as 
Calhoun, Crawford, Cheves, and Lowndes, for a brief time strongly 
supported a new nationalism and the union. Especially strong in 
the dominant political circles was the wish, as the result of war
time experience, that the country should be made independent of 
Europe in respect to munitions and other military supplies (some
what like the policy of autarchy and economic nationalism which 
in many countries followed the W orId War). Again, as in the pe
riod from 1783 to 1800, these military motives were mingled with 
resentment against England. The impulse to retaliate against her 
restrictive measures, rather than consideration of mere economic 
benefits, dominated the thought of the leaders. For nearly a decade 
it continued to be the fashion for public men from the South and 
West with these motives to avow support of a high tariff policy, 
although feelings were later to undergo a marked change. As late 

G Petition from Lexington, Ky., in II Cong. 3 sess., Annals of the Congress of 
. the United States, Vol. n, p. IZ75. See Elliott, The TtJriff Controversy, pp. 146-
59 for a brief outline of Gallatin's report of 1810 and of the debates in Congress. 
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as 1824, such southern leaders as Calhoun, Crawford, and Jackson 
"were declared advocates of protection."·z 

Likewise of some weight was the "vested rights" argument, 
strongly urged by those who had gone into manufacturing during 
the period of embargoes and war, under what they chose to con
sider an implied pledge of the government to safeguard their in
vestments. To this it was truly replied. that other interests also 
suffered by the war, and that such a policy of indemnification would 
give rise to "an infinite order of pledges."·s 

In this atmosphere of public opinion the tariff act of April 27, 
1816 was passed to replace the emergency war tariff of 1812 which 
was to terminate automatically a year after the conclusion of a 
treaty of peace. Uppermost was the purpose of giving some vested
right "protection" to the industries called into being by the high 
prices of the war. Confusedly intermingled were other motives and 
purposes. The infant industry argument still played a part, and in 
the debate Henry Clay restated the thesis that the object of the tariff 
was to produce articles of necessity as cheaply here as abroad. The 
discussions showed "no very clear idea that protection would some
time be withdrawn because the need of it was outgrown."·· 

The rates in the act were lower than those in the emergency war 
act, but both specific and ad valorem rates were much higher than 
the prewar rates. They averaged 35 per cent actually collected on 
all imports.u Among those seeking tariff favors the textile manu
factures came off best." 

.. Taussig, Tarill History, p. 74. On the sentiment of various public men in favor 
of fostering industries supplying means of defense, see Elliott,TM Tarill Contro
""11, pp. 164, 165, 170, 179-80, 190,19], ZlS· 

.. Representative Telfair of Georgia, 14 Congo I sess., Anflllu 0/ Congress, p. I] 17 • 

.. Elliott, Tile Tarill Conlro"erl1, pp. 184, 200 • 

.. Estimate for the year 18u, when, in the main, the rates of this act were in 
force. (Statistical Abstrac/, '910, p. 679.) Taussig gives the average rate as 20 per 
cent (Tarill Hislory, p. 19) • 

.. The rate on cotton textiles, which had been only 7 Ya per cent in the earlier acts, 
was raised to 25 per cent ad valorem, with a minimum valuation in the case of 
cottons of :a 5 cents a yard, which after a time, as the price of muslin fell, made 
the rate prohibitive. An argument for this exceptional encouragement to cotton 
manufacturing, in conflict with present social ideals, was that it would give factory 
work to women and children. George B. Mangold, Tile Labor Argument in 1M 
Americtm ProllCliw Tarill Discussion, pp. 21-2S, in University of Wisconsin .Ec ... 
nomics and Political Science Series, Vol. 5. No. :a (1908). 
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Liberalizing the navigation laws. The close of the War of 1812 

was marked by a change in the direction of a more liberal shipping 
policy which within the next fifteen years did away with the dis
criminatory treatment of foreign vessels in foreign trade (not in 
the coasting trade). The lower cost of building wooden ships in 
America and the remarkable success of our sailors in the preceding 
years gave confidence that they could hold their own in competi
tion with the world if allowed to trade in foreign ports. News of 
the treaty of Ghent, concluding the War of 1812, had barely ar
rived when the brief but notable act of March 3, 18 I S was ap
proved, repealing (on condition of reciprocity) every discriminat
ing duty of tonnage and tariff duty on goods that was based on the 
nationality of vessels. But it is to be noted that this applied only "so 
far as the same respects the produce or manufacture of the nation 
to which such foreign ships or vessels may belong," not including 
goods transshipped from interior countries or from colonies; and 
also, that the repeal was to take effect only in favor of any foreign 
nation which abolished duties discriminating to the disadvantage 
of the United States.41 The benefits of this Reciprocity Act were 
extended by presidential proclamation to many countries qualify
ing.48 The first country to accept the offer of the United States was 
Great Britain, which did so in the treaty of commerce concluded 
July 3, 181S regulating direct trade between the two countries!' 

In the next few years the principal European governments re
laxed or abandoned many of the regulations of the old colonial 
system. 50 Except for our retaliatory navigation laws of 1817 and 
181851 provoked by British restrictions against our vessels in the 
West Indian carrying trade, our navigation laws and treaties un
derwent successive liberalization for the next fifteen years. The 

., Tariff Acts Passed by the Congress of the United States from 1789 to 1895, 
compiled by William H. Michael and Pitman Pulsifer (1896), p. 47 • 

.. See list in Hunter Miller, ed., Treaties and Other International Acts of the 
United States of America, Vol. 1 (1931), pp. 169-71. 

• 3 Stat. L. 2Z4 (181S); Revised Statutes, sec. 42z8; U. S. Code, Title 46, sec. 
141. This act, though specifically supplemented in later legislation, appean never 
to have been expressly repealed, but rather repeatedly reaffirmed in principle. Dis
crimination by foreign nations and measures of retaliation were more extensively 
dealt with in the Act of June 17, 1930; see U. S. Code, Title 19, secs. 128-31 • 

.. Setser, Commercial Reciprocity Policy, p. 241 • 

.. For details see the same, pp. 2Z7-38. 
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bCnefits were extended by treaty and by proclamation to numerous 
countries in Europe and in Central and South America.lz 

General'tliew of tariff history, 1816-33. In the years from 1816 
to 1842, our tariff policy moved in a cycle. The trend was toward 
higher rates for a dozen years, to a level in 1828-32 not to be at
tained again for another half<entury; then there began with the 
acts of 1832 and 1833 a gradual return to a level of rates in 1842 
about the same as that of the act of 1816. The I 8 years from 1816 
to 1833 was the most intense period of tariff discussion in our his
tory. Tariff policy came more strongly than before to determine 
political and sectional divisions, and was the plaything of politics 
and presidential ambitions. Rapid economic changes occasioned re
markable reversals of positions and of arguments on tariff policy 
by political leaders, and by the states they represented, notably by 
Calhoun from the South, by Webster in Massachusetts, and by 
Henry Clay speaking for the new western agricultural states. Every 
argument presented from 1789 to 1812 was more sharply defined, 
and new arguments and interests took form. The most potent fac
tor at once evident in this post-war situation was the increased 
strength and influence of the industrial concerns called into exist
ence in such large numbers by the interruption of foreign commerce 
from 1808 to 1815 and by the resulting high prices and profits 
of manufactures. 

The philosophy of "protection" began to undergo a change. 
Some of the new investors of the 18n-IS war period were of the 
artisan type, working in small shops as in 1784-85, but others, 
especially those in the cotton and woolen textile, iron, and other 
industries, had installed new specialized machinery and could not 
as easily shift, without loss, to other occupations. Hastily built un
der new conditions, and by men with little knowledge and experi
ence, many of these new factories, though costly, were inefficient 
and could (as Daniel Webster declared) be replaced by better 
plants for a fraction of their original cost. In any rational view of 
the matter, these sub-marginal speculative investments, made to 
reap high profits'in war times, had to be liquidated before business 
could again be in a sound condition-unless, indeed, the public was 

• See list of treaties in Miller, U. S. T,.,lIIus. Vol. I, pp. 57-58. 
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to assume the responsibility of guaranteeing perpetual profits on all 
private investments made at such times. That, substantially, was the 
claim of the manufacturing interests. They pleaded the public 
benefits they had rendered by starting manufactures during the 
war, and the "vested interest" they had because of what they de
clared was an implied obligation to continue giving them tariff 
"protection" after the war equal to that given by the blockades 
and embargoes which had nearly destroyed commerce. 

Tariff discussion, Z820-24. The business crisis of 1819 accentuated 
the difficulties of many of the new manufactures. Petitions by the 
hundred, asking for higher tariff rates, poured in upon Congress 
from individuals, committees, and societies of manufacturers, and 
were met by opposing protests from agricultural societies and other 
sources. The movement for a higher tariff primarily for restriction 
(with incidental revenue tucked in the rumble seat) took form in 
the bill of 1820. The discussion took a remarkably wide range, in
cluding about every argument on either side that has been heard 
since-with the exception of the "pauper labor" argument that 
high wages are the result of high tariffs, which was not to appear 
until a few years later. The depression added to the popular appeal 
of the advantages to come from higher tariffs. But the advancing 
demands of the manufacturers aroused a growing opposition, not 
only in the agricultural South but in New England where the inter
ests of commerce still were stronger than those of manufacturing, 
though the balance was beginning to shift. 53 After much discussion 
in Congress and outside, the bill failed of final passage by a single 
vote in the Senate. ' 

In the high tariff argument at that time, the pleas for the restric
tion of commerce as a temporary policy of retaliation continued, as 
in 1789, to be mingled inconsistently with professions of belief in 
the desirability of free trade as a general principle. Free trade 
would, it was still said even by the advocates of high restrictive 
tariffs, be the best of policies if only the selfishness of other nations 
did not put up barriers against it.M Even Henry Clay declared: 
"I am, too, a friend of free trade, but it must be free trade of per-

"Elliott, The Tariff Controversy, pp. :u6-20 • 
.. See, for example, discussion of a Pennsylvania representative, 16 Congo I aesa., 

Annals of Congress, p. 1926. 
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feet reciprocity."ea However, most of his accompanying argument 
would logically lead to the conclusion that the need of a high tariff 
would be much greater if all other nations practiced complete com
mercial freedom; for, evidently, the fewer the obstacles that were 
put in the way of the sale of our exports, the more profitable would 
have been agricu1Jure, as an exporting industry, in comparison with 
manufactures, and the slower would have been the growth of 
domestic manufactures and of the home market.1I 

The recovery of business conditions, very noticeable by 1822, 
considerably weakened the arguments for higher duties. The editor 
of Niles' Weekly Register, an ardent restrictionist, noted with satis
faction the prosperity of the manufacturing industry in Philadel
phia and the large sales of domestic goods.Of But the demand for 
higher rates continued until they were embodied in the tariff act 
of 1824.118 

The tobacco and cotton states, and the navigation and fishing 
states, were all but unanimously against the bill. The representa
tives of the southern states were bitter in their denunciations. This 
"was the most significant and ominous feature of the debate."s, For 
the first time a tariff for the purpose of restricting and prohibiting 
imports, rather than for the public revenue, was denounced as un
constitutional, forecasting the nullification movement of a few years 
later. The majority for the bill in the House was only five votes 
and in the Senate four. eo 

• The lame, p. 1036 • 
.. For a similar argument, see the analysis of Hamilton's Report, above, p. 537. 
• Nil,r' W,dly Register, Vol. 13, pp. 1,17, September 18u. For other evidences 

of ,frosperity, see Elliott, Tile Tllriff CQ"IrQ~ersy, pp. u8-30. 
This act expanded the list of tariH-favored agricultural and mineral products 

to include wool, hemp, iron, and lead, in order to bring to the support of higher 
duties on manufactures (mainly benefiting eastern and middle sections) the votes 
of the regions then called ccgrain-growing" in Vermont, New York, New Jersey, 
Pennsylvania, Delaware, Kentucky, Ohio, Indiana, Illinois, and Missouri. Rhode 
Island and Connecticut, in which manufactures had greatly increased, deserted 
the ranks of the commercial states. 

• Elliott, Tile Tllriff CQff~ersy, p. 134. 
• Carl Schon gives an ac:c:ount of the debate on this bill in Hmry Clay, Ameri

can Statesmen aeries, Vol. I (188 7 ), pp. 1 II-II. Because of the many change! in 
classification and description, and from specific to ad valorem rates (and vice versa), 
no very exact estimate of the average increase of rates in this act is possible. That 
it was very substantial is unquestioned. Cotton textiles were favored by raising 
minimum valuations lOme 10 per cent. In a number of cases where comparison is 
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Restriction of imports as "the American System." The result was 
a personal triumph for Henry Clay. He had taken the lead in the 
debate, and had christened the policy of restriction "the American 
System." He had eloquently championed it against what he de
nounced as "the foreign policy" of free commerce. Clay's catch term 
proved to be an effective and lasting popular slogan for the cause 
of high tariffs, more effective as a vote-getter than any more ra
tional defense of the restrictive policy. This was so, despite the 
fact that the phrase "the American System" misrepresented the 
real situation, as critics saw at that time. Webster said incisively in 
the debate that Clay should have used the terms American policy 
and foreign policy "in a manner precisely the reverse of that in 
which he has in fact used them." "Names should in some measure 
be descriptive of the things to which they are given."81 For years 
one of the stock arguments for restriction had been to show that 
the most prosperous European countries, notably Adam Smith's 
own country, Great Britain, maintained high restrictive duties. This 
idea had been expressed in 1819 in a series of thirteen essays on 
"National Interests" issued by the Philadelphia "Society for the 
Promotion of Domestic Industry," known to be written by Matthew 
Carey.82 He bestowed unequalled plaudits on the English Parlia
ment, "for the admirable and incomparable system it has de
vised.nas "For the protection of her domestic industry [Great 
Britain] interposes the powerful shield of prohibition and enormous 
duties.7764 Even Russia was held up as a shining example because 
"she prohibits, under penalty of confiscation, nearly all the articles 
with which her own subjects can supply her."85 The "paternal and 
fostering care bestowed on" manufacturers "by the Emperor of 
Russia" must, it was said, arouse the envy of "the same class" of 
our citizens. "The contrast is immense, striking and decisive,"" 

possible, the rates were about one-fourth higher than those of 1 81 6 (in a few cases, 
three to five times those before 1 8 12.) . 

IS McMaster, History of the People of the U.S., Vol. 5 (191.7), p. 1.37 • 
.. Published in Niles' Weekly Register, Vol. 16 (1819), from which quotation. 

are here taken. 
"The same, p. 171 • 
.. The same, p. 171.. 
".The same, p. 181. 
-The same, p. 183. 
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that is to say, to the discredit of this country in comparison with 
Russia. Likewise the policy of Prussia under Frederick II in foster
ing and favoring manufactures was held up for admiration and 
emulation by our people, as "grand, liberal, and magnanimous."8f 

The home-market argument. The new home-market argument, 
also skillfully vo~ced by Clay, was particularly appealing at that 
time and for years later to the interior agricultural regions-west
ern Pennsylvania and the states of Ohio, Indiana, Illinois, Kentucky, 
and Missouri. Those regions (where Henry Clay's prestige was 
greatest) felt strongly their disadvantage in having to ship their 
products across the mountains for export or for sale :n the more 
densely populated states. This situation had been little relieved as 
yet by either canals or railroads; and the western states had exag
gerated hopes that a higher tariff would rapidly develop manufac
tures within their borders, providing them with "home markets." 
This belief accounts for the political and economic paradox that 
these great agricultural regions, rapidly increasing in population, 
upon which would fall a large part of the burden of higher prices 
for manufactures, eagerly supported a policy whose chief benefit 
would inure for generations to the middle and New England states. 
Clay's home-market argument served to detach the northern agri
cultural states from the support of the southern, and the tariff soon 
became so entangled with the slavery issue and the preservation 
of the Union that this sectional alignment lasted until long after 
the Civil War, and still, after more than a century, is an appreciable 
influence in national politics. 

The "Iariff 0/ abomintSlions," r828. For a short time after the 
act of 1824 went into effect (June 30) the interests favored by the 
tariff seemed satisfied; business at home and abroad was on the 
upswing, and there was a lull in tariff discussion. Because of the 
duty on wool, starting at 20 per cent and rising to 30 per cent in 
two years, wool-growers prospered, for domestic wool was insuf
ficient for domestic need, and this was one agricultural rate that, 
exceptionally, was effective. But because the tariff on wool increased 
the cost of the woolen manufacturers' chief raw material they had 
not received great (net) assistance. Nevertheless, for a year or more 

.. The same, p. 184. 
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they made good profits and unwisely over-extended their opera
tions. "By their own confession" they "had expected too much from 
the tariff, and capital had been over-venturesome,''''8 so that do
mestic competition lowered prices. Added to this, business began 
to be depressed in 1825 both in England and America, and as usual 
the victims of their own over-investment rushed to the government 
asking that it come to their rescue with higher tariffs. The agitation 
and political jockeying which ensued was a disgraceful preliminary 
to the presidential race of that year, and terminated in the tariff 
act of 1 828, dubbed by its opponents the "tariff of abominations." 

This remarkable chapter in the history of our tariff legislation 
belongs more to politics than to economics, and has been frequently 
related.69 It may here be observed merely that the political scheme 
was to unite in support of Andrew Jackson's candidacy the high
tariff middle states and the agricultural West with the anti-tariff 
Democrats of the South. To do so, the tariff bill was craftily loaded 
with extreme provisions intended to be so distasteful to various 
eastern interests, especially those of New England, that they would 
vote against the bill. Many of the staunchest supporters of high 
tariffs denounced it, but, to the dismay of its authors, it finally 
passed, thoroughly approved by no one, and went into effect Sep
tember 1 of that election year. New England sentiment had been 
veering more toward the policy of encouraging manufactures, and 
even Daniel Webster, against all his previous utterances, voted for 
the bill apologetically, to please his constituents, as he said, saving 
his pride as well as he could by refusing still to approve the restric
tive policy on general principles. The average level of duties 
in this act was 49 per cent ad valorem, higher than ever before 
or after until the dose of the Civil War nearly forty years later. 
The woolen rates were especially extreme. 

The opposition to protection aroused. The ultra-restrictionists 
complained that some of the rates in the act of 1828 were still too 
low, while with some justification disclaiming responsibility for the 

.. Elliott, The Tariff Controversy, p. z38. 
• For further accounts of this incident see Taussig, Tariff History, pp. 78-1°3; 

Elliott, The Tariff Controversy, pp. z36-49; Channing, History of the U.S., Vol. 
5 (193 0 ), p. 371; McMaster, A History of the People of the u.s., Vol. 5, pp. 
z47-55· 
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worst "abominations" of the act. The South flamed with nullification 
sentiment, and after jackson's inauguration in 1829, the necessity of 
some moderating changes was recognized by the leaders in Congress. 
A great free-trade convention, made up largely of southern dele
gates, met at Philadelphia in October 1831. A committee headed 
by Albert Gallatin issued the notable Free Trade Memorial,T° 
which avoided the issue of constitutionality and presented a tem
perate defense of freedom of commerce. This memorial did not 
champion the idea of a completely agricultural state, the figment 
against which Hamilton's Report had argued. It did not deny that 
restrictive tariff rates have "a tendency to accelerate the establish
ment of manufactures" of some kinds "a few years earlier" than 
otherwise; but it showed by the aid of statistics that under the more 
moderate tariffs before 1824 domestic manufactures continued to 
increase faster than did either imports or population. It maintained 
that "no special protection beyond the ordinary revenue duties has 
been, or is, necessary for the introduction of the manufactures re
quired by the wants of the country."n Gallatin's good-tempered and 
well-reasoned memorial exercised a powerful influence on public 
opinion in the contemporary tariff controversy. 

T Iu paupM-lahor argument. Alarmed at the rising tide of pro
test, the defenders of the recent tariff legislation assembled in con
vention the same month (October 1831) in New York with few 
western and southern delegates present, and issued a vigorous 
counter-address proclaiming the national benefits of high tariff 
duties. Here, along with the other more familiar arguments, was ad
vanced for the first time the pauper-labor argument. The higher 
wages in America, as compared with Europe, it was claimed, were 
not pre-existent to the tariff, but were the result of the "protective 
tariff." This contradicted the main assumption of the infant-industry 
argument, that high wages made manufacturing impossible without 
restrictive duties. Now that a high restrictive tariff (act of 1828) 
was in existence, and the manufacturers were defending it against 
the imminent danger of its reduction, they declared: "Its highest 
recommendation. is found in its beneficial action upon the many-

.. Reprinttd in Taussig, SIIII. PIlP", pp. 108-213. 

" Taussig, SIIII. Pili"", pp. 210, 208. 
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the laboring classes, the working men •••• We consider it the most 
important and valuable feature in our system, that it tends directly 
to increase the ..• remuneration of labor.mz To the system of high 
restrictive duties is attributed something of a divine character: "It is, 
as it were, the Providence of our political being .••• Without that 
Providence not a laborer, not an artizan, whatever his calling, but 
would be straitened and brought to ruin.ma In final appeal to those 
who considered themselves to be the victims of this system, the me
morialists asked: "Is there an American who would raise his ruthless 
hand against the system which prevents such a calamity?"'· The 
theory of international wage levels was stated very simply: "An un
restricted intercourse between two nations reduces the labor of one 
to the same scale of compensation with the labor of the other, and 
such a consequence is certainly to be deprecated by that nation whose 
labor stood highest in the scale.mG This was badly out of accord 
with colonial experience and conclusions; moreover, it was a radical 
change from the plea for restriction in the first half-century after 
the Revolution when existing high wages, due not to tariffs but to 
the rich opportunities of this continent, were given as the chief 
reason why this country would remain exclusively agricultural unless 
higher tariffs were imposed. 

The policy of prohibitive rates without revenue. In view of the 
near extinction of the public debt at that time there was good reason 
for the industries favored by high duties to fear that the reduced 
need of revenue, quite apart from other causes, might lead to an 
early reduction of tariff rates. This led the advocates of restriction 
to change the emphasis from a tariff for revenue with "incidental 
protection" to a tariff designed primarily and permanently to re
strict imports without regard to revenue. In principle this was an 
abandonment also of the infant-industry argument. The New York 
address urged that the reduction of tariff rates (a reduction conceded 
to be inevitable) be applied only "to such commodities as are in
capable of being brought within the scope of the protective system; 

.. The resolutions adopted by the Convention are printed in full in N iter Weekly 
Register, Vol. 41 (1831), pp. Z04-I6. See p. ZIO for quotation in text • 

.. The same, pp. ZIS-I6 • 

.. The same, p. Z I 6 . 

.. The same, p. ZI I. 
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holding it, as we do, to be indispensable ... that that system . . . be 
sustained and preserved, without diminution in its application to 
every branch of domestic industry that may be benefited by its in
fluence.me This plan had actually been followed in a small way in 
1830 when duties were reduced on tea, coffee, cocoa, molasses, and 
salt, almost whoJly revenue items, leaving all the intentionally re
strictive duties undiminished. The only suggested basis for selecting 
industries suitable for protection was that the particular "branch of 
industry may be benefited," those engaged in each industry pre
sumably being the judge of the benefit. No test of ''benefit'' is im
plied other than ability to make profits when tariff rate'; raise prices 
high enough to shut out competing foreign goods. Applied gen
erally, such a policy means absolute prohibition of all imports ex
cepting those impossible of production here because of unfavorable 
climatic conditions or complete lack of essential materials. 

III. MODERATION OF RESTRICTIVE POUCY, 1833-61 

High lariffs in retreat, 1832-33. The champions of "the American 
System" were thoroughly alarmed when a hostile bill was intro
duced in the House February 8, 1832 by the Chairman of the Ways 
and Means Committee, to reduce duties to the level of 12~ per 
cent. They had thought the battle won once for all, but they found 
it had "to be fought over again."" Henry Clay vainly attempted to 
effect a compromise. Ex-president John Quincy Adams, then a repre
sentative generally esteemed for fairness, was with difficulty per
suaded by the alarmed tariff interests to act as umpire. He presented 
a somewhat conciliatory report, the proposals in which, though 
they did not please either extreme,18 became law July 14, 1832, 
restoring the rates approximately to the level of the act of 1824. 

The South was still far from satiS£ed, and "nullificationJJT8 flamed 
forth in South Carolina, followed promptly by President Jackson's 
anti-nullification proclamation on December 10.80 Henry Clay, who 

.. The eame, p. 216. 
ft Nil,s' W",Hy R'gis,,,,, Vol. 42 (1832), p. 20. 
• The same, pp. 231-34, 244-57. 
• An attempt to establish the right of a state to disregard an act of Congress, 

without establishing its unconstitutionality in the federal courts. 
-For an account of the Compromise of 1833, especially Clay'. part in it, see 

Schurz, Hm,." Clay, Vol. 2, pp. 1-22. 
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had just been overwhelmingly defeated by Andrew Jackson in the 
presidential campaign of that year, again essayed the role of com
promiser, this time successfully. To the dismay of the stalwart re
strictionists, their champion, Clay, in secret agreement with Calhoun, 
introduced a compromise bill, and without the support of most of 
his own party and mainly by the aid of Southern votes, quickly 
secured the enactment of the rather bungling Compromise Tariff 
Act of March 2, 1833. All rates in excess of 20 per cent were to be 
gradually reduced to that rate by June 30, 1842. Clay argued, as 
always ingeniously, that this was still a "protection" measure, al
though it went far beyond the reduction proposed by Clay's old 
friend Gallatin only a year before, which Clay had insultingly con
demned.81 

Compromise, crisis, and the tariff of 1842. Because of the intense 
feelings that had been aroused by the "tariff of abominations" and 
of the grave political threat in the nullification movement, the Com
promise Act was accepted with relief on all sides. It did not silence 
all discussion of the tariff issue, but it was regarded as an almost 
sacrosanct political truce on the tariff issue to be faithfully observed, 
and it continued in operation for the full stipulated period (with 
only minor amendments not violating the main terms of the act) 
and until replaced by the higher tariff act of August 30, 1842. The 
plan of rate reductions was crudely devised, providing for very 
gradual biennial reductions for the first eight years and a half 
(amounting to a total of four-tenths of the excess above 20 per cent 
ad valorem) and the abrupt removal of the remaining six-tenths of 
the excess in the last six months of the period. 

Judgment of the economic effects of the Compromise Act has 
been mostly of a very partisan nature. It. has been much confused 
with other issues of Jackson's administration, particularly his hos
tility to the Second Bank of the United States, whose charter was 
not renewed in 1836. Views on both the bank and the tariff issues 
were confused, too, by the severe financial crisis of 1837. When the 
Compromise Act was passed in March 1833, business in this country 
as well as in Europe was already well started on the up-wave of a 

. business boom of large proportions. The four years until near the 

., The same, Vol. I, pp. 36:&-66. 
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end of 1836 were marked by reckless speculative public and private 
financing, in large part with funds borrowed in Europe. These 
foreign loans stimulated imports into this country. The excess of 
imports into the United States for domestic consumption over the 
exports of domestic products in the seven years 1832-38 amounted 
to 167 million d~11ars, roughly approximating the amount of the 
foreign loans. CUstoms receipts were beyond the needs for revenue. 
The national debt was extinguished, and many millions of "surplus" 
were distributed to the states in 1836. The financial panic which 
broke in full force in 1837 was severe and prolonged, marked by 
the widespread failure of state banks and of private bushess enter
prises, and by an amount of unemployment in the larger cities that 
was without precedent. The reduction of tariff rates that had be
come effective by that time (one-fifth of the excess above 20 per 
cent) was barely 3 or 4 per cent ad valorem even for the higher 
rates, and only the most extreme champions of high restriction 
suggested that this could have had any appreciable effect in caus
ing a panic which began in England and which was rooted in specu
lative financial excesses both foreign and domestic. 

After a temporary revival in 1838, the depression recurred, and 
business conditions continued bad in 1841 and early 1842. By 1840 
the Treasury was incurring a de£cit which became worse in the next 
two years. The usual confusion of thought between revenue tariffs 
and restrictive tariffs aided the manufacturers in their efforts to 
increase tariff rates. The result was the Tariff Act of August 30, 
1842. There was, however, little popular or political enthusiasm for 
this measure, and it passed both houses of Congress by the scantiest 
possible majorities.al 

This act of 1842 was the longest and most detailed that had been 
passed up to that time. Its net result was to restore average rates 
to about the high level of the act of 1832, thus nullifying the reduc
tion effected by the Compromise Act of 1833. During the four years 
of operation of this tariff act, business conditions got better, but 
whether this was due to the magical power of a high tariff to cure 
business depressions," or whether business was at the point in the 

• See Edward Stanwood, 4mnicllff TtII'i/ CO""",,,';" itt 1M Nine,""," 
CmIury, Vol. I (1903), pp. 16-30. 

• As maintained by Stanwood, pp. 30-37. 
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cycle where it was ready for an upturn,s. may still be the subject of 
argument. 

Increased emphasis on the higle-wage argument. It has already 
been pointed out (see page 553) that the theory that a high restric
tive tariff was the cause of high wages and that without it American 
wages would inevitably fall to the level of the so-called "pauper" 
wages of Europe and Asia, seems not to have been even hinted in 
tariff discussions until about 1831. From 1840 until the present 
time, however, the "pauper-labor" argument has held an important 
place,s5 and has largely replaced the plea for high tariffs to increase 
prices and profits. This shift of emphasis occurred as the trade union 
movement was beginning in the larger cities around 1833,88 while 
at the same time Jacksonian democracy was widening the voting 
franchise, and socialistic experiments under the influence of the 
Owenite and other philosophies were multiplying. 

Moreover, by 1840, a half-century of intentionally restrictive 
taxation of some kinds of imports, together with a substantial 
amount of incidental restriction afforded by the more moderate 
revenue rates, had helped to bring into existence a goodly number 
of manufacturing enterprises in the larger eastern cities which 
could not continue to pay the general level of wages being paid in 
other industries without a tariff to keep up their prices. The unem
ployment and temporary loss to specialized workers in subsidized 
industries caused by ~e sudden removal or reduction of tariff duties 
was also easily mistaken for proof that the tariff was the cause of the 
higher general wage level. These various factors brought about a 
situation in which the employers might still do the lobbying, but the 
appeal for votes _was made to the workers and the humanitarian 
voters. 

When certain restrictive tariff rates are first imposed, some limited 
classes of workers benefit as prices rise and employers compete for 
their services, and pass the added costs on to the consumers. It is 
certain, but less often recognized, that consumers of the products 
benefit when tariffs are removed and prices are lowered. 

The fact, or historical accident, that the chief advocates of greater 

.. As seen by Taussig, Tariff History, pp. 1l6-n • 

.. Mangold, Labor Argument i" American Protect"" Tariff Discussio", pp: 
89-94. 

• The same, p. 75. 
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freedom of commerce were representatives from the southern slave
holding states, served to connect freedom of trade with slavery, in 
the minds of many people of the North, and to foster the belief 
that high tariffs were especially designed to benefit free laborers. 
The very word "protection" suggested this thought. 

The ItWiflll&l,PI r846. Hardly had the act of 1842, passed by 
the Whigs, got to working when the Democrats replaced it, in 1846, 
by an act greatly moderating the rates. The tariff issue had been 
little discussed during the campaign of 1844. Both the politicians 
and the people were interested more in other issues. The Democratic 
candidate, Polk, avoided committing himself on it, and both Whigs 
and Democrats claimed to be the champions of the tariff in the high
tariff state of Pennsylvania:? which Polk carried against Henry 
Clay, the staunch champion of "home markets." The South, how
ever, safely counted upon Polk to repeal the high tariff, and the 
appointment of Robert J. Walker, a former senator from Missis
sippi, as Secretary of the Treasury, fulfilled their hopes. His cele
brated report of December 3, 184588 set forth his views, outlining 
with great clearness the principles followed with moderation in the 
tariff act of 1846, which became law July 30. 

Whatever may be thought of the policy of tariff for revenue 
only, the Walker report must rank as the most thorough and con
sistent presentation of revenue tariff principles that had ever been 
given in any public document in this country. Its author recognized 
that there is for each kind of imported article a rate which will yield 
the maximum public revenue, more than either a lower or a higher 
rate. He clearly perceived the workings of what is now called the 
principle of elasticity of demand. He declared that "at least two
thirds of the taxes imposed by the present tariff (Act of 1846) are 
paid not into the Treasury, but to the protected classes." He favored 
a strictly revenue policy on constitutional as well as economic 
grounds." 

• Stanwood, .1""';&l1li Tariff CO"b-owrsi,s, Vol. a, pp. 39 If. 
• Printed with extensive tables in a9 Congo I leSS., R'ton /rtHII 1M S,cr.14ry 01 

1M TretMNry, H. doc. 6 (1845-46). Reprinted in Taussig, SItII, P.pws, pp. :&14-51. 
-In the tariff act of 1846 articles were arranged in nine schedules: Schedule 

A, containing only a few costly liquors, carrying a rate of 100 per centl Scbedule 
B, containing mostly liquors and tropical luxuries, taxed at 40 per cent I Schedule C 
to H taxed at rates ranging from 30 per cent down to 5 per cent; and Schedule I, 
containing a few articles duty free. 
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The most conflicting opinions have been expressed regarding the 
success of the tariff act of 1846,0 It was denounced from the first by 
extreme restrictionists as a free trade measure," which it was not, 
for the great bulk of its rates were between 20 and 30 per cent. The 
free list was small, and the average rate of duties collected proved 
to be between 20 and 25 per cent. Certainly it gave a large measure 
of "incidental" protection. It violated the revenue principle by ad
mitting tea and coffee free, the two most perfect subjects for revenue 
taxation; but customs receipts were ample to yield a surplus above 
federal expenditures during the entire period of the act. 

The evil results predicted by opponents did not appear. The 
period from 1846 to 1857 was one of remarkable general prosperity 
and growth for the whole country, owing to a combination of favor
able conditions. The act of 1846 was destined, therefore, to remain 
in force unchanged for eleven years with as happy a record as any 
tariff act in our history. When a change was made in 1857 it was 
to lower, not to raise, the rates. Even in the administration of Taylor 
and Fillmore (1849-53) the Whigs, despite their strong bias for 
high restrictive tariffs, made no serious efforts to revise rates up
ward. It is the only notable instance in our history in which such 
a change of the parties did not bring a reversal of tariff policy in 
some degree. 

Reciprocity with Cr.mada, I8SS-66. A fruit of the liberal tariff 
sentiment of this period was the conclusion in 1854 of a reciprocity 
treaty with Canada, marked by unique features. It effected a re
duction of tariff duties by additions to the free list, not merely by 
liberalizing commercial regulations. The reciprocal concessions con
sisted of an identical list of items in which there was to be free trade, 
rather than a balanced list of equivalent concessions. Further, the 
treaty settled some long-standing subjects of controversy by giving 
reciprocal rights in the fisheries north of the 36th parallel, and to 
the use of certain canals, the St. Lawrence River, and Lake Mich
Igan. 

Canada sought such a treaty immediately after the repeal of the 

• See Henry C. Carey'. argument, reprinted in Ernest L. Bogart and QuIet M. 
Thompson, Readings ;n the Economic History 01 the U"iteJ SUItes (1916), pp. 
333-37· 
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British Com Laws in 1846, at which time certain British preferences 
to Canadian commerce had been tiithdrawn,,1 The proposals of 
Canada were met in a friendly spirit by the administration at Wash
ington, although it is said that general opinion in the United States 
"saw very little advantage to itself in such an arrangement" and "it 
is not probable that the question of reciprocal trade would have re
ceived much consideration had not the fishery question been forced 
to an issue.'''' IJi 1847, to pave the way for reciprocity, Canada, 
which already had a very low tariff, reduced its duties on American 
manufactures from uYa to 7Ya per cent, and raised the duties on 
British manufactures to the same figure." 

In 1849 the total value of the commerce between Canada and 
the States was $6,000,000. Two events in 184-9, the opening of the 
Canadian canals and the adoption of the bonding system in the 
United States" (by which Canada could export and import through 
the United States in bond), were followed by an increase of this 
commerce to $14,000,000 a year. Aher the Reciprocity Treaty of 
18S4commerce rose to $33,000,000 a year." 

.A hMUlonmtml of r6ciprocily willi Ctm4JII. The treaty with Canada 
was to remain in force for ten years from March 16, 18 S S (the date 
of the President's proclamation) and further for twdve months 
aher abrogated by either party. Meantime, in 18S8, the fiscal needs 
of Canada led to a very substantial increase of the Canadian tariff 
rates, mainly on revenue items (such as tea and coffee), and the 
opportunity was used by special interests in Canada to increase the 
duties restricting some imports of American manufactures. .. Dis
content with this change was fdt in the States, although the Canadi-

• On ''tbe consternation" caused bf "the news of the ~~al of the Corn Laws," 
lee E. B. Biggar, R,cilrocily (1911), p. 71 and the llewre d~pression in Canada 
that followed, p. •. 

·Chalfant Robinlon, T_ R,o/rocily Tn"';" (1904), pp. 31-33. 
• United States TariB Commission, R,o/rociJy -.I C_o.J TnfI/;" 

(1:1 9), pp. 66-67. 
R'Ion o/IM S,l,.;, Co..iu,. o/IM CIMtrtHr 0/ Co~. O/IM Sw. 0/ 

N_ YOI'j •• IM R,oprocil, Tn"" (IUS), p. 13. 
• The lIUIIe, ppo IS-d. The TanB Commission estimates that "the aggregate 

trade between the two countries increased app...w.-tdy three fold'" during the 
yeua of reciprocity, and the COUlDlen:oe of the United States with Canada Ixcame 
IIeCODd in importance only to that with Great Britain. R#CitrociJ7 -.I C......o.l 
TnfIIiIs. p. '" 

• Biggar, R,otrociJy, po 19. 
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an rates still were lower than ours, but action to abrogate the treaty 
was delayed until after the close of the Civil War. Then it was 
terminated by the United States as of date of March 17, 1866, 
after it had been in force eleven years. 

The chief ostensible reason for this action was that the treaty 
"hampered the raising of revenue" then alleged to be needed by 
the government.IIT There was a real or pretended need to levy 
excise duties on goods imported free from Canada, a right which 
Canada eagerly offered to concede. There was the motive of re
sentment in the North because of British sympathy for the cause 
of secession. But there are good grounds for believing that the real 
reason was the re-growth of the restrictive tariff policy during the 
Civil War. As has been said:1I8 "The fundamental reason for the re
jection of reciprocity by the United States was the belief that it 
would be a blow to the policy of protection." In the discussions over 
the continuance or abrogation of the treaty the interests of the con
sumers were, as usual, "not at all considered" although "the main 
benefit had come to the consumer, being transferred to him by a 
competitive process."BB Only the conflicting interests of the pro
ducers, organized and vocal, entered into the political decision. 

A considerable opinion in the States, especially in the East, was 
favorable to the continuance of the treaty.100 Sentiment in Canada 
in favor of continuing the treaty was nearly unanimous/01 but all 
efforts of Canada to revive the treaty proved unavailing.102 Thus 
ended until 1936 all special reciprocity agreements with Canada. 

The abrogation of the treaty is said to have influenced powerfully 
the formation of the Confederation of the British North American 
Provinces in 1867 and the construction of an intercolonial railroad 
which in considerable degree took the place of transportatiol1 
through the United States.10B 

or Robinson, Two Reciprocity Treaties, p. 67. On the large increase of customl 
receipts in 1866, see below, p. 566 • 

.. U. S. Tariff Commission, Reciprocity and Commercial Treaties, p. 91 . 

.. J. Laurence Laughlin and H. Parker Willis, Reciprocity (1903), p. 110 . 

... See the Report of the Select Committee of the Chamber of Commerce of llu 
State of New York, strongly favoring reciprocity. 

101 Biggar, Reciprocity, pp. "3, "5. 
101 On the many futile efforts to restore reciprocity between 1866 and 1911, let 

U. S. Tariff Commission, Reciprocity anti Commercial Treaties, pp. 9"-100 . 
... Robinson, Two Reciprocity Treaties, pp. 73-74. 
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ThtltfWiD reduction 0/ z857. After 1850, the general price level 
was rising both here and in Europe with the large new supplies 
of gold from California and Australia. However, between 1853 
and 1857 appeared signs of dangerous over-speculation in this coun
try, the number of banks and the issues of bank notes more than 
doubling, and prices of railroads, land, and new business enterprises 
increasing far faster than their earning power. In 1857 came the 
collapse of this speculative boom. The receipts from customs had for 
years been in excess of the needs of revenue and, with some thought 
of relieving the dangerous financial strain on business, the tariff act 
of March 3, 1857 was passed.l

" It is clear that this was just the 
wrong time for a reduction of rates for revenue purposes, for re
ceipts from custom duties decreased during the depression, causing 
Treasury deficits between 1858 and 1861. High tariff orators in 
the next half<entury declared that "free trade" had left the nation 
bankrupt at the outbreak of the Civil War. 

MtUl suhsidies he/ortl Ihtl Civil War. In 1840, Samuel Cunard 
established a regular passenger service to this country with the aid 
of a mail subsidy from the British government.10S Thus began the 
modern era of postal subventions and shipping subsidies with its 
problems of pressure groups and political favoritism to private 
enterprise in foreign shipping. Our government was spurred to 
rivalry, and, in the act of March 3, 1845 to provide for the trans
portation of mail between the United States and foreign countries, 
the Postmaster General was required to give preference, in the 
awarding of mail contracts, to carriage in steamships which might 
on demand be converted into vessels of war. 

Accordingly we embarked upon an ill-fated experiment, con
tinuing until the Civil War, to develop a subsidized merchant 
marine of steam passenger vessels, uneconomical for freight service. 
Between 1850 and 1858 subsidies were paid to various companies 

... This reduced to 30 per cent the rates of the upper schedules, A and B (bearing 
rate. of 100 and 40 per cent respectively but applying to few articles), and cut the 
rate. of each of the other schedules by about one--fifth, leaving the highest 24 per 
cent and the lowest 4 per cent. The actual average ad valorem rate of duties 
collected (on dutiable goods) in the next four years (1858-61 inclusive) fell 
about 3 per cent, to 1 9 per cent, the lowest point for fifty years. 

- Royal Meeker, Hislo'7 01 S'"p,mg SubnJin, Publications of the American 
Economic Association, 3rd aeries, Vol. , (1905), p. s. 
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for carrying the mails to Liverpool, to certain ports on the continent 
of Europe, to Cuba, and to Panama. Altogether $ I 4,500,000 was 
expended in this way with no lasting results. In 1858 subsidies 
ceased until after I 865 !06 

IV. ANOTHER HALF· CENTURY OF HIGH TARIFFS, 1861-1913 

The Morrill Act of I86I. As we have seen, the period of 29 years 
from 1832 to 1861 was, with one intermission in 1842-46, marked 
by tariff rate reduction and continued moderation of the restrictive 
policy. The period of 52 years from 1861 to 1913 was to be almost 
the reverse in respect to tariff policy, marked first by a rapid in· 
crease and then by the prolonged maintenance of intentionally reo 
strictive rates, with one brief interval of somewhat lower (but still 
fairly high) rates in the years 1894'97. 

The causes of the reversal of policy and public opinion in 1861 
are fairly plain, and are a good illustration of the way in which po
litical accident rather than economic reasoning have determined our 
tariff policy. The causes are linked directly with the secession of the 
southern states and the withdrawal from Congress of the southern 
members) always more favorable to revenue than to restrictive 
tariffs. The continuance of extremely high rates for nearly two gen
erations after the war is mainly to be explained by the political feel
ings and attachment to the party in power, engendered in the north
ern and western states by the Civil War, and by the decreased in· 
fluence of the southern states in the national councils. 

The immediate motive for the attempt to increase tariff rates 
when Congress met in December 1859 was the need of increased 
revenue because of the falling off of receipts from customs in the 
depression years beginning in 1858. The need could have been met 
by restoring the rates of the act of 1846, as many advocated. But 
the high tariff group, centering around Pennsylvania, sought to 
bring about a general revision which in effect would increase reo 
strictive favors rather than public revenue. In December 1860 the 
absence of twelve senators and of other members of Congress from 
the seceding states made easy the passage of the Morrill Act, March 
2,1861, two days before Lincoln's inauguration. 

'01 For details, see the same, pp. 150'57. 
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The chief motive for increasing rates beyond the need of revenue 
was political, and there is ground for the belief that the tariff issue 
swung Pennsylvania and Indiana into the Republican column in 
1860, assuring the election of Lincoln.loT 

The adoption of h!gher tariffs just at that time had grave inter
national consequences, for it served further to alienate European 
sympathy from the North and turn it toward the seceding states. 
The high tariff was not clearly a cause of secession, for it was de
clared in the secession convention that "no tariff since that of 1832 
had caused any desire for secession.mos However, the Confederate 
constitution, adopted within nine days of the Morrill Tariff Act, 
declared for a policy of revenue tariffs and provided that no bounties 
could be granted on commerce and no protective duties laid.loll 

Other WfW tariff acts, z862-6S. When the Morrill Act was passed, 
secession was already a reality. The pressing need of revenue by 
the North led to a succession of acts all increasing tariff rates. 
The principal acts after those of 1861 (March 2, to which some 
additions were made August 5, and December 24), were passed in 
1862 (July 14), 1864 (June 30), and 1865 (March 3). Not until 
the last two years of the war (fiscal years 1864 and 1865) did they 
yield much more than the maximum under the act of 1846. In 
1866, however, customs receipts jumped to about four times the 
prewar averages. 

The abnormal demands of the war and fast rising prices had 
combined with various restrictions on commerce (by tariffs and by 
Confederate privateering) to make many kinds of manufacturing 
very profitable in the North during the war period. However, a 
staunch defender of high tariffs probably goes too far when he says: 
"It is not merely difficult, it is impossible, to estimate even approxi
mately the effect of the heavy duties imposed on foreign goods by 
these several acts .••• The condition of affairs .•. was such that all 
the direct effects of the tariff upon trade and manufactures were com
pletely masked. The high duties were an inner and a useless barrier 
against importation, a second line of defense for the 'protected' 

... French E. Chadwick, CtIfIS" of'''' CftIil w..,., "59-,86, (1906), p. 126 • 

.. The same, p. 140. 
-The same, p. &56. 
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manufacturer, which he did not need so long as the outer breast
works were insurmountable.m10 This statement implies that war 
risks had completely stopped importation. In fact, imports in the 
years 1862 to 1865 were (in value) hardly one-fourth below the 
average of the five prewar years despite the fact that average ad 
valorem duties were about two and a half times as great. 

The compensatory "principle" introduced. Although every one 
of the war tariff acts was enacted to raise revenue, and was to be 
temporary, during the emergency of the war, the distractions of 
war and the efforts of interested persons resulted in rates' being 
fixed above the level that would yield the maximum revenue. 
Moreover, a new "compensatory principle" was introduced in the 
tariff act of 1862, that of increasing tariff rates to offset the added 
costs to domestic manufacturers of the numerous excise taxes levied 
by the Internal Revenue Act passed the same month. In the act of 
1864 the compensatory rates were raised still higher, becoming in 
many instances more than equivalent to the burden of domestic 
excise taxation. 

Within a year of the close of the war, the large revenues from 
all sources began to be in excess of disbursements; in the fiscal year 
of 1867 the surplus was $II6,ooo,ooo. A drastic reduction of taxa
tion was both a possibility and a necessity, but the attention of the 
country and of Congress was distracted from the subject of the tariff 
by the burning political issues of the reconstruction era. Not so the 
attention of those chiefly interested in the retention of the high com
pensatory rates. By a succession of measures between 1866 (July 13) 
and 1872 almost the whole system of excise taxes excepting those 
on liquor, tobacco, and a few other articles, was swept away, leaving 
the compensatory -rates untouched.1l1 The result as to higher prices 
and profits for manufactures was the same as if new and higher re
strictive rates had. been imposed at the close of the war, which were 
then to remain practically unchanged for many years. 

Retention of war rates. From 1867 until 1913 the struggle over 
the tariff issue fills a large part of our domestic political history. 
Strong drives were made to reduce the tariff in 1867, 1876, 1878, 

110 Stanwood, American Tariff Contro'Dernes, Vol. :&, pp. 130-31. 
In See Taussig, Tariff History, pp. 171-78, 195-:&00; and Ida Tarbell, The 

Tariff in Our Times (1911), pp. :&8-80. 
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and 1888, but failed in every case. The movement in 187oto reduce 
restrictive rates resulted only in the reduction of some revenue 
duties, such as those on tropical products. In 1872 the removal of 
strictly revenue duties on teas and coffee practically insured the 
continuance of high rates on manufactured products. However, a 
one-tenth horizontal cut of other rates was conceded by the pro
tectionists to forestall more radical reductions. The former rates 
were restored three years later, in the act of March 3, 1875, by a 
"lame duck" Congress. The elections of 1874 had insured a majority 
in the House to the Democratic party pledged to tariff reductions, 
but had left the Republicans in control of the Senate. Although 
contrary to prevailing popular opinion, this action therefore was 
secure against reversal for some time.1lI 

Ship subsidies, 1865-74' The close of the Civil War saw the re
vival of the shipping subsidy policy under the patronage of the high 
tariff party. The connection between restrictive tariffs and shipping 
subsidies is difficult to explain logically. It seems to rest on the 
belief that while imports are bad, exports are good and are to be 
encouraged at whatever cost. The first postwar measure of this sort 
was the act of August 29, 1865, granting a subsidy (supplemented 
by the Brazilian government) to a steamship company for a monthly 
service between New York and Rio de Janeiro. Its American pro
ponents confidently predicted that this would increase the sales of 
our products to Brazil by many million dollars, at the expense of 
British manufacturers. This subsidy was paid for ten years and cost 
the two governments 2 ~ million dollar.s, without any traceable 
resultsll8 in amount of commerce, as sailing vessels still carried 
nearly all freight. When Congress refused to renew the subsidy, the 
company suspended operations. 

Beginning in 1865 subsidies were granted also to steamship com
panies carrying mails to Hawaii and the Orient.m One of the worst 
scandals in our history developed in connection with the Pacific 
Mail Company. It carried on an active propaganda and succeeded 

UI Taussig, Tllril Hislory, pp. I h-91 i Stanwood, Ammcll1l Tllril Co".. 
It'owrnll, Vol. :I, pp. 178-91 • 

• 11 4S Congo a aeSSo, H. rep. 346, 0"1111 Milil St,_nil Service IJ,lvIetm 'M 
U"iuil Sillies tmtl B,fIZil (1878) • 

.. t For details, lee Meeker, Hislory of SMII;"K Subsi4ies, p. 160 11. 
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in getting Congress (October I, 1873) to make an additional grant 
for a more frequent service. Within less than a year a congressional 
investigation115 revealed the secret payment of nearly a million 
dollars, partly to rig the stock market and the rest spent in devious 
ways which raised grave suspicion of bribery in Congress itself 
(though not clearly proven). Eager to get the malodorous subject 
out of its sight, both houses of Congress refused to renew the agree
ment. Thus, except for some minor matters, ended in disgrace and 
failure the first revival of the shipping subsidy policy following the 
Civil War. 

The futile revision of r883. The movement for "tariff reform" 
between 1872 and 1875 having been frustrated, the Democratic plat
form of 1876 declared for "a tariff for revenue only," and the candi
date, Samuel J. Tilden, received a majority of the popular vote, but 
lost the election by the decision of a special electoral commission. 
Popular interest until 1879, however, was for a time diverted to 
currency questions, and several bills for tariff reduction died in 
committee. However, after 1879 prosperity was returning and re
ceipts from both customs and internal revenue produced large sur
plus revenues which forced a consideration of the tariff with a view to 
its reduction. In 1882 a tariff commission was appointed. Although 
its chairman was a professional lobbyist for the Wool Manufac
turers' Association, the commission, after long hearings, mostly 
from witnesses "whose business was directly affected by the tariff 
rates,m16 reported in December in favor of considerable reductions. 
It was a "lame duck" session of Congress in which both houses were 
favorable to a high tariff, whereas the congressional elections in the 
preceding month (November 1882) had returned a Democratic 
majority in the House favorable to the revenue principle. In pro
longed congressional debates the commission report was lost to 
sight and a highly restrictive tariff bill originating in the House 
finally was enacted March 3,1883. The internal revenue taxes were 
reduced considerably but the act "retained, substantially unchanged, 
the high level of duties reached during and after the Civil War.mIT 

111 43 Congo I sess., S. rep. z86, Subsidy to the Pacific Mail Steams"it Comtan, 
. ( 18 74), and 43 Cong. I sess., H. rep. 598, Subsidy to the Pacific Mail Steams"it 

Comtany (1874). 
1lI Stanwood, American Tariff Contro~ersiel, Vol. %, p. %05. 
21. Taussig, Tariff History, p. %5 0 • 
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As neither party controlled at the same time both houses of Congress 
and the presidency for the next few years, the tariff issue was again 
deadlocked. Several unsuccessful attempts were made to reduce 
duties, notably in the Morrison bill of 1884, and in the Mills bill 
of I 888 following the views outlined by President Cleveland in his 
tariff message in 1885. 

Reciprocity with H tI'Wa-ii. The second reciprocity treaty touching 
tariff rates was that concluded with Hawaii.11I The motive on our 
part for this treaty was political and military, concerned with the 
defense of the Pacific, rather than economic. The danger for an in
dependent Hawaii in its relation with other foreign powers was 
recognized both by the native government and by the United States. 
A treaty of annexation was negotiated with Hawaii as early as 1851, 
as were reciprocity treaties in 1855 and 1867, but all failed of adop
tion. At length the treaty of 1876 was put into operation (September 
9) for the term of seven years.l1' 

. When this treaty came up for renewal in 1883 strong opposition 
to it developed in the Senate, even with the additional grant to the 
United States of a harbor in Pearl River.lIO However, with the per
sonal support of President Cleveland (who on economic grounds 
was not in favor of reciprocity treaties of this type) the new conven
tion was concluded in 1884,111 and it continued in effect until the 
annexation of the islands in June 1900, when Hawaii became a 
customs district of the United States. 

The effect of the treaty of 1884 was greatly to stimulate the pro
duction of a few of the particular products of the islands which en
joyed the benefits of the higher prices in the United States resulting 
from the restrictive duties on like products from other countries. Of 
these articles sugar was the most important, and the financial benefits 
of this arrangement were reaped not by the public treasury but by 
the Hawaiian planters.1II It is estimated that the loss of revenue to 

III The first having been that with Canada, discussed above • 
.. This treaty differed essentially from that with Canada in respect to the 

schedules of articles admitted free to the two countries: whereas in the former case 
the schedules were composed of identical articles, in the Hawaiian treaty they were 
mostly unlike products. Those admitted free of duty to the United States were the 
staple tropical products of the islands, whereas the much more numerous articles 
admitted free to the Islands were chiefly manufactures. 

.. U. S. Tariff Commission, R6Ci,,-o,", .u CotrIfPUrCi.l T,.utie,. pp. 114-16 • 

... This treaty was not ratified until 1887. as Stat. L 1399 • 

.. U. S. Tariff Commission, R.ci,,-o,",.u C_cUd T,.uties. pp. liS. 136. 
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the United States Treasury during the operation of the Hawaiian 
treaties was $91,000,000, which went as a bounty to the island 
planters. The removal -of the sugar duty by the McKinley tariff 
(effective from 1891 to 1894) greatly reduced this advantage, but 
it was in part restored later by the Dingley tariff of 1897. The low 
tariff members of Congress opposed this type of reciprocity on prin
ciple as not truly tending to freedom of trade, and it has always 
been opposed by American cane and beet sugar producers. Under the 
operation of this treaty nearly 80 per cent of the imports into the 
islands came from this country, and over 99 per cent of their exports 
came to the United States.128 

Restrictive policy and reciprocity between I880 and I889. Around 
1880 began in the United States a movement, favored by the Re
publican and opposed by the Democratic party, for a commercial 
reciprocity policy of a somewhat different nature, a movement which 
was to continue until 1909 and to result in many futile negotiations 
and in numerous completed trade agreements of brief duration. The 
thought of reciprocity is so naturally associated with efforts toward 
greater freedom of commerce that it is paradoxical when the party 
standing for extreme restriction favors reciprocity, and the party 
favoring a general policy of freer trade opposes it. The explanation 
of this contradiction in our national politics is to be found in certain 
peculiar conditions of the period. 

The Republican party, having long failed to remove the high 
compensatory duties imposed during the war, was feeling the pres
sure of a growing popular demand for a downward revision of tariff 
rates. How was this to be met without endangering the whole struc
ture of high restrictive duties? Not daring to "go to the polls with 
a policy of unmodified protection,mz4 its leaders hit upon reciprocity 
as an ingenious concession. The established tariff policy was essen
tially one of favors to manufacturers by high duties on competing 
imports and low rates or free admission for the raw materials used 
in manufacture. Agriculture never had any substantial share in the 
benefits, most agricultural products being admitted free or at very 
low duties, and the few duties imposed upon farm products of the 

120 The same, p. 12.2 ff . 
... Laughlin and Willis, Reciprocity, p. 113. 
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sort raised here being practically a dead letter because these com
modities were on an export basis. Although a majority of the 
farmers of the North and West had continued to support the re
strictive tariff party, dissatisfaction was growing among the farmers 
with the workings of a tariff policy which favored so largely the 
industrial regions and classes. The problem then of the high tariff 
leaders was to allay this agrarian discontent by making a show of re
ducing the tariff without lowering the rates on manufactures. 

As subjects for reduced duties tropical products seemed to be the 
most nearly ideal, as being, it was thought, only slightly or in
directly (as substitutes) competitive with our farm products. The 
difficulty in this respect was underestimated. The countries with 
conditions most fully answering the requirements for reciprocity of 
this nature were those of the West Indies and of Central and South 
America. Our favored manufacturing interests, although opposed to 
reciprocity with industrialized countries, were willing to lower the 
tariff on the products of tropical and less developed countries which 
would buy manufactures in exchange. Thus is explained the paradox 
of the restrictionists at that time favoring reciprocity. 

The party that had always stood for a "tariff for revenue" could 
not consistently endorse such a policy. Reciprocity of this nature is 
the antithesis of a policy of a tariff for revenue only, for it involves 
the free admission of purely revenue articles in exchange for the con
cessions by the other countries of lower rates on our manufactured 
goods which are protected at home by high import duties. Under 
this policy, ideal revenue items, such as tea and coffee, would 
be admitted free in order to enable our protected manufacturers 
to sell some of their products abroad (in some cases at "dumping" 
prices while monopoly prices were charged at home). The original 
revenue purpose of the tariff would thus be abandoned piecemeal, 
and customs duties would become wholly restrictive in purpose and 
effect. 

In brief, this policy was pursued in fruitless negotiations through
out the administrations of Presidents Garfield and Arthur and Har
rison (1881-85, 1889-93). An International American Congress 
met in Washington in 1889 in an atmosphere of general skepticism. 
Its discussions brought out plainly the fact that the high tariff policy 
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of the United States stood squarely in the way of any considerable 
reciprocity with the Latin American countries, who found their best 
customers in Europe as well as the lowest prices and best service 
for most of the things they wished to buy.125 The only result was a 
colorless resolution recommending the negotiation of "partial reci
procity treaties among the American nations." 

The McKinley tariff of z890. It would have seemed rash to 
prophesy in 1883 that the next change in tariff legislation, to come 
seven years later, would be toward higher rather than lower duties, 
and at a time when revenues were superabundant. Again the tariff 
was made the football of politics. The politicians made a drive for 
higher rates when most of the favored industries would have been 
satisfied to keep the rates from being reduced. The fact that Presi
dent Cleveland had made a tariff reduction a leading issue in his 
unsuccessful campaign of 1888 led the Republicans to champion an 
extremely opposite policy of higher rates.128 Being again in control 
in both houses of Congress and in the White House, the restriction
ists enacted the voluminous tariff act of October I, 1890 (the Mc
Kinley Act). 

This act raised not only a number of special rates but the average 
level of restrictive duties, and in principle "boldly proposed • • • 
a radical extension of the protective system.m27 It was a repudiation 
of the doctrine that the high war tariff was to be reduced whenever 
financial conditions made this possible, and it announced a per
manent national economic policy128 of intentionally restrictive, even 
prohibitive, rates.l29 

The reciprocity policy of the McKinley Act, z890. The McKinley 
Act was a new attempt to hitch up a reciprocity policy with a policy 
of high restrictive "duties. The act contained a reciprocity clause 
(section 3) which was introduced at the insistence of James G. 

321 See the same, pp. 134-3 8 for quotations from the frank remarks of South 
American delegates. 

J21Taussig, Tariff History, pp. 2SS-56. 
:d'IThe same, p. 283. 
1lII Tarbell, The Tariff in Our Times, p. 206. 

dO A prohibitive duty of 70 per cent was imposed on tin-plate, sugar, a large 
revenue item, was put on the free list. The average rates on dutiable goods rose in 
-the next three years about 5 per. cent ad valorem (to 50 per cent), somewhat ex
ceeding the highest previous recorded figure. 
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Blaine, then Secretary of State, with the support of Republican 
leaders who feared public reaction against an unmitigated high tariff 
policy. They sought again to hold out hope to the western farmers, 
then greatly distressed, that larger outlets for their products would 
be found by these means, although manifestly the chief benefits 
would come to manufacturers.18O The new reciprocity policy was to 
use penalties rather than rewards, and administrative power was 
delegated to the President to carry out certain provisions of the act. 
Five important revenue items were put upon the free list, sugar, 
molasses, coffee, hides, and tea, and the President was authorized 
to remove them from the free list in the case of any country impos
ing duties which he deemed to be "reciprocally unequal and un
reasonable." 

Secretary Blaine promptly negotiated ten reciprocity agreements, 
the most important that with Brazil, and the penalty was imposed 
upon three countries ( Colombia, Venezuela, and Haiti). Giving to 
so many important producing countries the right to sell us their 
sugar, molasses, coffee, and hides free of duty doubtless tended to 
reduce the price of these articles to the American consumers, which 
would not have been the case if the right had been limited to a very 
restricted number (as in the case of Hawaii, and later of the Philip
pines, admitted within our customs territory but not able to supply 
our whole national demand). Such a general "concession" of a free 
list approaches near to "free trade" for the importation of those 
articles, at the sacrifice of the revenue which had been received from 
those products.tal 

The Democratic position was that the McKinley reciprocity policy 
was "in intention and effect" not for reciprocity but for retaliation, 
that it provoked ill feeling in countries discriminated against, that 
it raised prices to domestic consumers, and that it was wrong in vest
ing in the President any authority or power to impose or release 

.. u. S. Tariff Commission, Reciprocity _il Com"",.cial T,e{l/us, pp. 145-50, 
Taussig, Tlllril History, p. :178, and Laughlin and Willis, Reciprocity, pp. 184-:106, 
give a more detailed. legislative history of the act. 

W It should be noted, too, that the act of 1890, while putting sugar on the free 
list, granted a bounty of two cents a pound to domestic producers, the amount 
of the former duty. This cut off some 60 million dollars of customs revenue and 
cost the treasury in addition some 6 or 8 million dollars for bounties. See 
Taussig, Tlllril History, p. a77. 
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taxes by proclamation or otherwise.132 Accordingly, the tariff act of 
1894 repealed the reciprocity section of the McKinley Act and put 
an abrupt end to the existing agreements of this series, which had 
been in effect for periods ranging from 27 to 41 months.lB. All the 
laboriously fashioned reciprocity treaties, except that with Hawaii, 
which was based on a different principle, were thus erased. 

SMp subsidies versus free ships. Since the scandal of 1874 the ship 
subsidy policy had been abandoned, but the subject had come to 
present a new aspect. As long as wooden sailing ships had ruled the 
seas our shipbuilders, despite the higher prevailing wages and re
strictive tariffs on some of their materials (cables, cordage, iron, sail 
cloth, etc.), could hold their own in competition with the world. 
But after iron (and later steel) steamships came into use, first in 
the passenger and mail services, and then more and more in freight 
service, ship owners and operators found the higher cost of ships 
built here behind the walls of the tariff an insuperable obstacle to 
successful competition in foreign carrying trade. The interests of 
most ship owners and of merchants engaged in foreign commerce 
were thus more clearly opposed to those of the shipbuilders and the 
subsidized manufacturers of shipbuilding materials. This situation 
was particularly marked in the period from about 1875 until near 
the end of the century. Ship operators who had no prospect of sub
sidies aligned themselves with the Democrats and a policy of "free 
ships,ms4 while certain larger companies which could command 
political influence in the effort to obtain shipping subsidies allied 
themselves with the manufacturing interests and the party of high 
tariffs. 

The policy of subsidies came thus to be closely bound up with 
those of high tariffs and reciprocity (of a certain kind), the Republi
cans favoring all three, while the Democrats opposed all three.m 

-Report of the Ways and Means Committee in 1893, quoted in U. S. Tariff 
Commission, Reciprocity and Commercial Treaties, p. 157 ff. The Supreme Court 
had already sallctioned the constitutionality of the act--an interesting point in 
view of the later adoption by the Democrats of this feature in the Hull Reciprocity 
Agreements in 1934. 

'" U. S. Tariff Commission, Reciprocity and Commercial Treaties, pp. 157-63. 
'II That is, freedom to buy foreign-built ships without paying a tariff duty • 
... The details of this history are too numerous and complicated for discweion 

here. They may be found in Meeker, Hirtory of Shipping Subsidies (to 19°5); and 
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From 1877 to 1891 it was a drawn battle, the Democrats barely fail
ing to put through a measure for free ships, while the Republicans 
when in power were unable to extend the subsidy policy. 

In 1891 Congress passed the Ocean Mail Act, which with some 
modifications remained in force until 1928. The amount of the sub
sidies was much smaller than the advocates desired, but the total in 
32 years was over"$26,000,000, an annual average of $800,000. Half 
of the total was paid to the American line sailing to Southampton 
and Antwerp. Few contracts were even bid upon, and although the 
subsidies enabled the Atlantic service to be maintained, the payments 
were no "great stimulant to United States shipping.ma• 

Th6 lariD (leI 0/ ,894. Within a month after the McKinley 
Tariff Act went into effect, the congressional election of 1890 re
sulted in an overwhelming Democratic majority in the House (233 
to 88), though the Republicans still maintained a majority in the 
Senate. The election of 1892 again returned a substantial Democratic 
majority to the House, and a considerable Democratic majority in 
the Senate, and gave Grover Cleveland his second term in the presi
dency. Thus for the first time since 1861 the Democrats, being in 
full control of the national law-making agencies, could enact a 
revenue tariff. But it appeared again that tariff votes are not always 
bounded by party lines, and that the local and personal interests 
of some members of Congress and of their constituents weigh more 
than party pledges. The tariff act of August 27, 1894, when it finally 
emerged after more than a year of congressional discussion, failed 
to redeem the promise of "tariff reform." President Cleveland re
fused to sign it, but regretfully allowed it to become law without 
his signature. 

In the Senate the leading part in the defense of higher duties was 
taken by a small group of Democratic senators, led by Gorman of 
Maryland, who was then a very powerful figure in his party coun
cils. Senator Gorman was able repeatedly to dictate his own terms 
by threatening to block the passage of any bill. In popular derision, 
the bill came to be called the Gorman bill, instead of the Wilson bill 

u. S. Department of Commerce, SAi";,,,_ SIti,lnIilJi", S"bsiJiI" Trade Promo
tion Serite No. 119, by Jesse Saugstad (1932) • 

.. Saugttad, SAi,,;,., _ Sm,hilJ;", S"bsiJiu, pp. 6a-6J. 



GOVERNMENT AND ECONOMIC LIFE 

after its sponsor in the House. High tariff Republicans took ad
vantage of the situation to gain numerous concessions for their con
stituents. Rarely had there been more "logrolling" in the enactment 
of a tariff act. In connection with the sugar duties, scandals came to 
light in the evidences of corruption by campaign contributions and 
of stock market speculation by members of Congress. 

The tariff act of 1894 has often been called in political debate a 
"Democratic free trade act," yet it left the tariff in net effect still 
highly restrictive. The most substantial additions to the free list 
were raw wool and certain other agricultural products, and the pure
ly revenue item, coffee. Considerable reductions were made in the 
rates on iron and other minerals, and on cotton textiles, woolens, 
and chemicals. On the other hand, numerous rates were increased, 
the most important of which were those on sugar, meat, and some 
iron products. 

In the election of 1896, many voters strongly opposed to Mc
Kinley on this tariff issue voted for him because of his advocacy 
of the gold standard, although the Republican platform contained 
a tariff and reciprocity plank acceptable to the high tariff interests. 
But as the result of his election the high tariff forces gained full 
control of Congress. President McKinley urged revision mainly to 
secure needed revenue,137 but the revision that followed was on re
strictive, not revenue, principles. 

Within little more than two weeks after its introduction the 
Dingley bill was passed by the House March 3 I, after very brief 
debate.13s In large part it reverted to the features of the act of 1890 
(President McKinley'S own creation) undoing the moderate reduc
tions made by the act of 1894. Thus the duties on raw wool and on 
hides were restored together with the system of compensating duties 
on woolens, silks, and linens, and increases were made in rates on 
coal, various metals, sugar, manufactures of steel, tin plate, etc. 
"The Act of 1897 pushed protection in several directions farther 
than ever before.ms9 The average rate of duties collected on dutiable 

117 The Dingley Report covering this proposal is reprinted in Bogart and Thomp
son, Readings, pp. 762-63. 

118 Laughlin and Willis characterize it as "the barest farce of a debate." Reci
procity, p. 273. J. Taussig, Tariff History, p. 358. 
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goods in the first three years under this act rose to 50 per cent ad 
valorem, as compared with 40 per cent in the three years under the 
act of 1894. 

This result of the election of I 896-a higher restrictive tariff
happened just as circumstances diverted attention from the tariff 
issue. As has been said: "The Dingley Bill, bad as it was, did not 
stir the popular rrund."uo Business had begun a year before to re
cover from the low point of the depression; the country was soon 
involved in a war with Spain; and the issue of imperialism (annexa
tion of the Philippines) was uppermost in 1900. Then came the era 
of vigorous domestic reforms under Theodore Roosevelt, who 
ignored the tariff issue. He declared that the question of railroad 
rates was a moral issue, but that of tariff rates was not-it was merely 
a matter of expediency. So the Dingley Act was destined to remain 
in force until 1909, longer by a year than any previous tariff act. 

Attempted revival of RepuhUcan reciprocity, I897. The authors 
of the Dingley Act again linked the policy of reciprocal tariff con
cessions with the policy of high restrictive rates. The history of this 
experiment has instructive lessons, but is too long and complicated 
to be related in detail. 

In agreement with the platform pledge, President McKinley in 
his first inaugural address in 1897 urged the resumption of the re
ciprocity principle of the tariff act of 1890. Accordingly the Dingley 
Act contained two sections with more elaborate and varied provisions 
than had been tried before, authorizing penalties in the form of re
moval from the free list, and (a new feature) the actual reduction 
of rates by not more than 20 per cent. But each reciprocity treaty 
had to be not only ratified by the Senate but also approved by the 
House, a condition which wrecked the whole plan. 

Some nine treaties (known as the Argol agreements) were con
cluded, all of which contained minor concessions that proved to be 
of slight effect. Under the authorization to reduce selected rates 
by as much as 20 per cent, the administration conducted negotiations 
for years, and President McKinley strongly urged the acceptance 
of these so-called Kasson treaties. But in the face of the strong op
position of the tariff interests, Congress refused approval. In his last 

-Tarbell, Til. T"';I PI 0",. Tinus, p. 25:1. 
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public utterance, his Buffalo speech of September 5,1901, President 
McKinley said: "The period of exclusiveness is past. The expansion 
of our trade and commerce is the pressing problem •••• Reciprocity 
treaties are in harmony with the spirit of the times, measures of re
taliation are not.m41 The hostility to reciprocity through tariff 
reduction, manifested by the manufacturers' convention meeting in 
Washington in November 1901, put an end to all attempts to extend 
reciprocity by this method. No action was taken in this matter by 
the administration of Theodore Roosevelt except to notify the 
French embassy in 1903 that efforts to secure ratification of the 
treaty negotiated in 1899 had been abandoned. This was the final 
proof of the logical and practical inconsistency in a policy of re
stricting commerce and at the same time encouraging it by remov
ing restrictions.142 

Reciprocity with Cuba. A commercial treaty concluded with Cuba 
in 19°314,8 stands quite apart from the other treaties negotiated 
under the Dingley Act in its origin and in its peculiar status ever 
since. At the close of the Spanish War, in 1898, Cuba came tem
porarily under the control of the United States. After years of dis
order and revolution the island was in a desperate condition 
economically and politically, and public opinion supported the plea 
that our own peace and welfare required that special consideration 
be given to Cuban interests by tariff reciprocity.l" The treaty of 
1903 fixed no definite rates for either country, but provided for 
mutual reduction from whatever rates might be in force for other 
countries. The existing free lists were left unchanged; the rates 
on Cuban imports to the United States were uniformly reduced 200 

per cent; and the Cuban duties on numerous products of the United 
States were reduced. by amounts ranging from 200 to 40 per cent. 

Cuba has continued to be granted a favored position in our tariff 
policy, the 1903 agreement with Cuba being specifically excepted in 

'" Messages and Papers of the Presidents, Vol. 13, p. 66:n. 
1 .. For a more detailed account of the policy of reciprocity in the Dingley Act, 

see U. S. Tariff Commission, Reciprocity and Commercial Treaties, pp. 198-z61; 
and Laughlin and Willis, Reciprocity, pp. 300 ff. 

"'Proclaimed Dec. 17, 1903; this was supplemented by a treaty more strictly 
political in nature, proclaimed July z, 1904. 

. 1" This view waS,expressed in J901 by Mr. Elihu Root, then Secretary of War. 
U. S. Tariff Commission, Reciproc;ty and Commercial Tr6aties, pp. 317-18. 
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the acts of 1909, 1913, 1922, 1930, and 1934 from the application 
of the regular tariff and therefore of the most-favored-nation 
clause.us Cuba has continuously been granted a lower (discrimina
tory) rate on its sugar imported into the United States. The tariff 
agreement with Cuba signed August 24, 1934 was declared by the 
State Department to stand "in a separate category" from other 
reciprocal trade agreements. It has been described as "simply an 
extension and elaboration of the reciprocity treaty concluded in 
1903.'"" In view of the large investments of American capital in 
Cuba, it is impossible to escape the thought that the special tariff 
concessions to Cuba are simply a part of the general system of tariff 
favors. Part of the benefits go to American investors in sugar planta
tions (as with Hawaii before its annexation) and part to American 
manufacturers exporting to Cuba. 

T h6 Pa.yn6 Aldrich ta.riff of I909. The trend of thought expressed 
in 1901 by President McKinley, once the arch-protectionist, toward 
moderated tariffs, was shared by many men of both parties. This 
country after 1890 had entered upon a new stage of industrial de
velopment, importing relatively fewer manufactures and more raw 
materials, while exporting fewer raw materials and more finished 
products. Many manufacturers felt that the era of infant industries 
was definitely past, and were looking hopefully to an increase in 
their foreign sales. There was a general belief that restrictive tariff 
duties were abetting the formation of domestic industrial monopo
lies. All these influences combined to foster a growing discontent 
with the high restrictive duties and a popular demand for tariff 
reduction. The Republican platform in 1908 proclaimed this need, 
but declared that the tariff should be revised "not by its enemies but 
by its friends." 

The Republican national platform of 1904 had stated a cost~f
production rule to give a scientific appearance to the process of fixing 
rates, but this had attracted little attention. In the national platform 
of 1908 the rule was restated more fully as "the true principle of 
protection" and it took a prominent place in the campaign discus
sion. There is no indication, however, that any attempt was made to 

... Henry ]. Tasca, TM RlCiprocal T,.aJ. Policy of'M U"u,J SltI,es (1938), 
p. 341 William S. Culbertson, R.ciprocity (1937), p. 66. 

-Tasca, R,ciprocal T,.u. Policy of'M u.s., p. 195. 
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apply the rule in the drafting of the act of 1909 or at any time since. 
The rates in that act were determined by the familiar methods of 
lobbying, pressure groups, local interests, and political favoritism. 
Senator Aldrich (Republican) of Rhode Island took in itS enact
ment the part of defender of tariff interests which Senator Gorman 
(Democrat) of Maryland had played in the enactment of the tariff 
of 1894. 

President Taft made a sincere, if not vigorous, effort to redeem 
his campaign pledge to lower the rates, but with small success. Rates 
on 600 items were reduced and on 300 were increased, yet the net 
result of the changes made by the act was nearly nil.147 The public 
had been in a mood for tariff reduction, and the outcome caused 
widespread criticism and political effects.u8 

Maximum and minimum rates in the tariff act of I909. The Re
publicans, having tried and abandoned the plan of reciprocity by 
concessions, now adopted a plan patterned after that followed for 
some years by France and some other European countries. This plan 
provided for two schedules of rates, one of minimum rates "repre
senting the normal measure of protection at home" and the other 
of maximum rates available to meet the discrimination by foreign 
countries against American goods entering their markets. The tariff 
act of 1909 made the rates of the dutiable lists the minimum tariff 
to apply when "the President shall be satisfied" that the country is 
not unduly discriminating against the United States (in a variety 
of specified ways) and accords to our products treatment which is 
"reciprocal and equivalent"; otherwise the maximum tariff was to 
apply, which was to be 25 per cent ad valorem, in addition to the 
minimum tariff. This arrangement was in essence the penalty form 
of reciprocity. It fixed so-called minimum rates as high as the ex
treme restrictionist interests demanded, with the threat to apply 
rates 25 per cent higher against imports from countries refusing to 
grant us most-favored-nation treatment. 

All existing concessional treaties were abrogated at this time ex-

lOT Reductions included the rates on leather, shoes, coal, lumber, iron ore, pig 
iron and steel rails, and, most important of all, the placing of hides on the free list. 
On the other hand, the act was loaded with jokers and furtive increases of personal 
'and local rather than general advantage. Taussig, Tariff History, pp. 400-408. 

," See Frederick A. Ogg, National Progress, 1907-19'7 (1918), p. 39. 
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cept that of 1903 with Cuba, which was explicitly continued in force. 
The President was authorized to employ "such persons as may be 
required" to secure information to assist him in the discharge of his 
duties in this connection. Accordingly a Tariff Board was appointed 
in September 1909. It came to an end in 1912 through the failure of 
Congress to mak~ appropriations for it, but was revived later. Presi
dent Taft undertook prompt negotiations and was able to declare 
April I, 1910 that the minimum rates were universally applicable. 
Friction with several countries occurred, however, with regard to 
various discriminatory rates and practices, and President Taft 
acknowledged (in his message in December 1910) that the tariff 
law of 1909 did not "secure the total elimination of discrimination 
against American products" in European markets.UlI 

Defeat of reciprocity with Ctmadtl I9IO-Il. Despite our high 
tariff effective against most Canadian products, and despite the 
retaliatory Canadian tariffs against our products, the trade between 
the two neighboring countries had continued to grow since the curt 
termination of the Canadian reciprocity treaty by the United States 
in 1866.1110 Our act of 1897, with its high rates barring out many 
Canadian products, had given further offense to Canada, which had 
retaliated in its tariff act of 1897 with restrictive duties and other 
measures directly aimed to discourage our imports.1U In 1908 a 
preferential arrangement was made between Canada and Great 
Britain, further discriminatory against American imports. But all 
these influences sufficed merely to slacken the pace, not entirely to 
stop the growth of commerce between the two countries so favorably 
placed by nature and circumstances that trade between them was 
mutually advantageous to the citizens of both.us 

The application of our maximum tariff to Canada would have in
evitably started a "war of tariffs" with damaging effects in both 
countries. Negotiations serious and prolonged were therefore under
taken between the two countries with a view to concurrent legisla-

.. u. S. Tariff Commission, R,ciprocity tml Com_cUd Treat;,s, p. :&74 • 

.. A much more detailed account of the incidents here bridly recorded is given 
in U. S. Tariff Commission, R,ciprocity tml Commercial Tr,at;u, pp. 363-h. 

"The same, p. 365 • 
.. See the same, p. 367, for examples of the advantage of mutual shipments of 

similar products because of the differing qualities of products and of the location 
of supplies along the 3,ooo-mile boundary line. 
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tion rather than to a treaty. An agreement was formulated distinctly 
more liberal in its terms than the then existing tariff laws of the 
two countries, and the necessary legislation was passed by our Con
gress. But this time it was the Canadian people who refused to ap
prove reciprocity. Heated debates in Parliament were followed by 
a successful appeal to the country by the Conservative party oppos
ing the treaty, the Conservatives winning 133 seats against 88 for the 
Liberals. 

A not inconsiderable tariff concession was made to Canada as an 
incident to these negotiations. In anticipation of the acceptance by 
Canada of the ill-fated reciprocity arrangement of 1911, Congress 
passed an act admitting free to the United States pulpwood and 
paper when exported duty free from Canada. The courts later 
judicially declared that this law158 was in effect as respected Canada 
despite the failure of Canada to accept the general reciprocity agree
ment, and that it extended also, automatically, to other countries 
entitled to most-favored-na~ion treatment by the United States.1&6 

V. ALTERNATING TARIFF POUCIES SINCE 1913 

After 1909 public opinion moved more strongly in favor of a 
real downward revision of the tariff. The Democrats in 1913 came 
into full control of the government, and even before the election 
the Ways and Means Committee had been preparing a tariff bill 
under the competent chairmanship of Representative Oscar U nder
wood. Backed by President Wilson, the bill moved steadily to its 
enactment. The Democrats, far from advocating complete "free 
trade," refrained from advocating even an out-and-out "tariff for 
revenue only," but matched the Republican slogan of "equalizing 
the cost of productionm55 with another phrase only a little less 
evasive and indefinite-"a competitive tariff." The phrase seems 
to mean that the duty on an article should not be so high as to be 
prohibitive; but it says nothing as to how many foreign goods ought 
to be admitted. 

Of course the ability of the various enterprises in an industry to 

HI American Express Co. et al. v. United States, 4 Court of Custom. Appeal. 
146 (1913). 
. ... u. S. Tariff Commission, Reciprocity and Commercial Treaties, pp. 411-IZ • 

... See above, p. 579. 
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compete and survive varies according to location (near ports of 
entry or far in the interior), to differences of climate, to relative nat
ural resources, to producers' skill, and to other conditions. How
ever high tariff rates are, short of complete prohibition of imports, 
there are always "marginal" producers, less efficient or less favor
ably situated, whp can plead that for them the rates are not high 
enough. The question is, just where is the line to be drawn in shield
ing the weaker, less efficient, domestic producers against the com
petition of, imports? To that, neither "rule" gives any answer. The 
practical difference, however, between the two rules was that the 
Republicans were inclined to grant the highest claim that lobbyists 
demanded, and the Democrats were inclined to lower rates substan
tially unless it could be shown that an industry (or a substantial part 
of it) could not survive without it.m 

ThB Underwood Act and tariff reduction. The Underwood Act 
of 1913 was the first thoroughgoing and fairly consistent reduction 
of rates since the acts of 1846 and 1857. It was an almost revolution
ary change from the tariff policy that had been pursued for 52 
years.1I1 

The act of 1913 (signed October 3) had been in operation less 
than a year when the World War began in Europe. What the effect 
of the reduction of rates would have been under normal conditions 
cannot therefore be judged from the actual experience. Instead of a 
great increase in merchandise imports as compared with exports, the 
excess of merchandise exports over imports leaped up to the record 
average figure, for the seven years 1915-21, of 2~ billion dollars. 
In the maximum year, 1919, it was nearly 4~ billions. European 
countries during this time were balancing these exports by borrow
ing heavily from the United States, by gold shipments, and by sell-

-Taussig, Tllril Hislory, pp. 418, 480, 487; also Frank W. Taussig, Fr •• 
TrtId.,IIII Tllril_ R,ciprocily (1920), Chap. 7 • 

.. Most of the few increases of this act were made to correct evident erron in 
the old lawl the decreases, though rarely extreme, were numerous, including the 
rate on raw eugar. Important additione were made to the free list, including metals, 
agricultural implements, coal, lumber, many agricultural products, and numerous 
manufactures in common use, and most important of all, raw wool (with which 
change went the abolition of the compensatory duties on manufactured wooleos). 
For a more detailed discussion of the rates of this act, see Taussig, Tllril History, 
Pp·42 5-43· 



GOVERNMENT AND ECONOMIC UFE 

ing back the large investments in American securities which they 
had long held. This was one more proof that international borrow
ing and lending, and political changes, may for long periods have 
far more to do with determining the balance of merchandise imports 
and exports than have tariff rates. 

The average rate on dutiable goods the first year under this act 
was over 37 per cent, barely 3 per cent less than in the last years 
under the Payne Aldrich Act, but it fell steadily until in 1920 it 
was near 16 per cent, the lowest in over a century. Because of the 
greatly increased proportion of goods entering free, the average rate 
on all imports (free and dutiable) fell even more rapidly, to the 
minimum (in 1918) of only 5.8 per cent, probably the lowest since 
the first tariff act under the Constitution. This act continued in 
effect until September 22, 1922, though the Emergency Act of May 
27, 1921 imposed high duties, mostly inoperative, on several agri
cultural products. 

Merchant marine policy during the World War. The Mail Sub
sidy Act of 1891 was still in force in 1914. Repeated efforts to in
crease the subsidies had failed. The two main arguments for ship 
subsidies-the need of a merchant marine to supply auxiliary naval 
vessels in case of war, and the need of shipping to carry our own 
commerce in times of peace-were conflicting. The fast steamers, 
which alone would be useful as naval auxiliaries, cannot profitably 
carry most kinds of freight, and the slower steamers which can carry 
freight cheaply are of no use as naval auxiliaries in time of war. 
These facts were presented in Congress, and the drive for subsidies 
came to naught. 

The outqreak of .the World War at once caused a severe shortage 
of merchant shipping, and a great increase of cargo and insurance 
rates. Goods for export piled up in our ports. The Ship Registry 
Act, admitting to American registry foreign-built ships owned by 
American citizens, was passed August 18, 1914, and soon afterward 
was further liberalized. 

President Wilson in his second annual message (December 8, 
1914) gave his support to a new shipping bill then before Congress, 

.using the familiar arguments of the subsidy-seekers. However, the 
shipping and ship-building interests opposed the plan as "socialistic," 
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because it authorized the government to build the ships and operate 
them. The President's argument was seemingly one that should 
have appealed to subsidy-seeken and exporting manufacturers when 
he urged "transportation at reasonable rates ••• even where the 
carriage is not at 6rst profitable j and then, when the carriage has 
become sufficiently profitable to attract and engage private capital, 
and engage it in abundance, the Government ought to withdraw."u, 
That is, the taxpayers were to carry the costs of promotion and the 
shipping companies were to get the profits after the business was 
established. 

The act of September 7, 1916 established a shipping board with 
power to create an Emergency Fleet Corporation to purchase, con
struct, and operate ships for foreign commerce, limited to five years 
after the close of the European war. The authorized expenditure 
was $ 50,000,000, later enlarged to over 3 billion dollars. 1ft 

The greater part of the tonnage obtained by the Corporation be
fore the armistice was in vessels already under construction in Amer
ican shipyards, which would have been equally useful for ocean 
carriage if they had been left in private hands. German vessels that 
had been in American ports were also taken over. 

New construction was begun of some 7,000,000 gross tons of ves
sels. Many of them were made of wood or of steel and concrete, 
few of these were completed, and after the war they were worth
less except as junk. 

POSItNt' merCMnl fIJIIf"iM policy. At the close of the war, the 
repeal of the emergency shipping legislation seemed in order, but 
instead the board was practically continued by the new Merchant 
Marine Act (June 1920) which cr:.eated a new shipping board 
(known as the Lasker Board) of seven members. In the year 1921, 
when the new board took office, the tonnage employed in foreign 
trade under the American Bag reached an all-time maximum of 
over 11,000,000 gross tons. It fell every year thereafter, to some 
4,500,000 tons in 1935,1 .. whereas world tonnage increased some
what during the same time, and American vessels in coastwise and 

• MllMg'l MJ pq.r O/IM P,.liMfIIs, Vol I', p. 1011. 
• Saugstad, SlHft;"g MJ S,.ip",,;U;"g SNsWUS, p. 11. 
• SllIIislklll ~'SIr.,. 19~f, p. 4011 '93'. p. 401. 
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internal trade (with which the Shipping Board was not concerned) 
increased from 7,000,000 to 10,000,000 tons. 

The new board was empowered to sell the government war-time 
fleet, to operate it, or to let it to private operators after competi
tive bidding, with a political "joker" giving preferences to persons 
having the support of domestic communities. A construction fund 
was established to be lent on advantageous terms to private ship
ping companies. This favor to one class was offset by a concession to 
the steel and other industries in the tariff act of 1922, reversing 
the policy followed since 1909 of admitting ship-building materials 
duty free. By 1928 some 1,200 ships had been sold at prices yield
ing less than one-tenth of their original cost. Vessels costing 516 
millions were sold for 41 millions.l61 

National sentiment affecting the tariff after the W orld War. The 
campaign of 1920 which swept the Democrats out of power had 
turned almost entirely on the war-settlement issues of which the tar
iff was a small part. The business recession which began in May 
1920 no doubt had an adverse effect upon the fortunes of the party 
in power, but was a minor factor in determining the result of the 
election. The decline in our exports following the cessation of the 
war and postwar lending to Europe caused a great drop in agricul
tural prices, and a quick growth of pro-tariff sentiment in the agri
cultural regions of the West and South such as had not been wit
nessed since the days of Henry Clay. Pending the enactment the 
following year of a more sweeping law, Congress passed an emer
gency tariff act on May 27, 1921, levying high duties on wheat, 
corn, meat, wool, and sugar. By accepting these seeming favors in the 
form of higher tariffs on farm products as the remedy for agricul
tural distress, the farmers became the allies of the high tariff in
dustrialists whose demands they could neither refuse nor moderate 
in the enactment of the succeeding acts of 1922 and 1930. 

The demand of the manufacturers for special increases of import 
duties to shut out foreign products was supported by the usual post
war plea of vested rights and desperate emergency. Always in a 

Iflt 74 Congo 1 sess., To Develop an American Merchant Marine, Hearings before 
(House) Committee on Merchant Marine and Fisheries on H. R. 752.1 (1935), 
pp. 1097-9 8. 
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war period the previous normal course of production and commerce 
is profoundly changed, to the temporary profit of some industries 

. and the corresponding injury of others. New industries, and new 
enterprises in old industries, spring into existence under abnormal 
war conditions. Such enterprises were given in 1920 the picturesque 
name of "war babies," and the old "infant industry" argument was 
repeated in their behalf with new variations, mingled with the usual 
pleas in support of a high restrictive tariff as a permanent policy. 

There is a good deal of inconsistency in the course of the argu
ment, at one point the situation being viewed as abnormal but one 
where fairness demands that temporary help shall be given, and at 
another point being assumed to be the normal ideal which, by the 
happy chance of war, has been attained and has only to be per
petuated. 

The same war conditions which create "war profiteers" cause 
losses to other people who are war victims. The resumption of nor
mal foreign commerce is one of a number of inevitable economic 
readjustments after a war, which cause inconvenience and loss to 
somebody. The prospective beneficiaries of postwar emergency in
crease of tariff rates were asking for protection for their war-time 
investments from which they presumably made war profits. This 
throws a continuing burden upon other citizens, including those who 
have been financial losers in the war. 

In greater or less degree every war experience intensifies nation
alistic feelings, fears, and hatreds, causing greater value to be at
tached to fostering war-essential industries and increasing the 
preparation for future wars. This growth of nationalistic feeling 
tending to heighten tariff barriers has been more marked in the pe
riod since 1920 than ever before, in this as in other lands. 

As the greatest creditor nation in the world, the position of the 
United States at the close of the war was unique. More than any 
other nation she had it in her power to influence the tariff policies of 
the whole civilized world in the direction either of exclusion or of 
moderation. The forces which determine the balance of merchandise 
shipments were greatly changed. Ever since 1876 this country had 
been required to maintain a balance of merchandise exports to offset 
large interest payments due abroad, and other debtor items such as 
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American travelers' expenses in Europe, and immigrants' remit
tances to their home countries. Now the balance of these accounts 
was shifted to the other side. During the war Europe had sent us 
about one and a third billion dollars worth of gold. Here were the 
choices open to us: (I) to begin at once collecting the debts with 
interest, taking in payment either goods or gold; or (2) to go on 
lending our debtors enough to pay us the interest, merely postpon
ing the collection of the debts, which would thus grow ever larger; 
or (3) to cancel the indebtedness, making the rest of the world a 
present of the goods which had been sent abroad to create the orig
inal debt to us. 

Voluntary cancellation of the debts due us, public and private, 
could not be faced by Yankee thrift; nor was the plan of immediate 
collection to be permitted by those protected by the tariff, for that 
probably meant the importation of merchandise in large amounts. 
So political action was directed toward postponing what, paradox
ically, was looked upon as the evil day when we would begin to 
collect interest on debts which we were unwilling to cancel. 

The tariff walls were raised higher by the Fordney-McCumber 
Act 0,£ 1922, making it more difficult for foreign debtors to meet 
their obligations to us by sending us their products or by sending 
them to other nations which in turn would sell their products to us. 
The average duties in the ·act were raised above those in the acts of 
1897 and 1909. Some rates (as those on chinaware, chemicals, and 
some other items) were put considerably higher, and in certain petty 
cases exceeded 300 per cent ad valorem. "So far as concerns the 
range of rates," it has been said, "the protective system was carried 
further than ever before. me! Senator McCumber made the sweeping 
claim that "every industry in the country is fairly and justly pro
tected.mss Gold continued to be sent to the United States in large 

, .. Taussig, Tariff History, p. 488. 
, .. Other noteworthy features of this act were: (I) the continuance of the Tariff 

Commission (re-established in 1916) for a more detailed study of tariff problem.; 
(2.) the "flexible tariff" provision authorizing the President to raise or lower duties 
by not more than 50 per cent of the ad valorem rate, in the attempt to apply the 
cost-of-production rule; and (3) the adoption (in section 317) of the principle 
of unconditional most-favored-nation treatment, thus reversing what had been the 

. almost uniform "American policy of conditional reciprocity in contrast with the 
European practice." Tasca, The Reciprocal Trade Policy of the United Statel, 
p. 116. 
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amounts, and at the same time the financial interests continued to 
lend abroad until 1929. Hence the sale of our manufactures was 
stimulated and industries boomed while agricultural exports con
tinued to dwindle. 

Th6 tQrif! legislation 01 I930. The tariff act of 1930, known as 
the Hawley-Smoot tariff, was due to none of the conditions usually 
preceding a general upward tariff revision. There had been no 
change of parties since the radical increase in 1922, there was no 
revenue deficit, and the country was seemingly in the full tide of 
prosperity when an upward revision was determined upon by the 
new Republican Congress assembling early in 1929, little dreaming 
of the financial crisis to come later in the year.184 The tariff had not 
really been an issue in the 1928 campaign, for the Democrats had 
virtually abandoned the revenue principle and adopted the plausible 
Republican principle of cost-equalization. 

The immediate impulse to upward tariff revision at this time 
came from the western farmers in normally Republican districts. 
By this time, they were disillusioned as to the expected benefits to 
them of the tariff acts of 1921 and 1922. As they saw it, the high 
tariff, enacted professedly to help the farmers, and which the farm
ers had helped to enact, had brought prosperity to the manufactur
ing and urban communities, but had done little to relieve the ills of 
agriculture. However superficial and incomplete was this view, it 
was in large measure warranted by the inflated promises of relief 
from a high tariff given to the farmers in 1921 and 1922. Now bet
ter organized and more to be reckoned with politically, they de
manded "a fair share of the national income" and to this end 
proposed two new types of measures which they hoped would serve 
as an offset to industrial tariffs. 

Even though vaguely, the farmers had always glimpsed the sim
ple truth that tariff duties on imports could not raise the domestic 
price of products which are regularly exported. In 1926, they had 
brought forward an export debenture plan under which cash sub
sidies would be paid on agricultural exports sold in open markets 
abroad. One argument strongly urged against this plan was that the 
dumping of American farm products in foreign markets would un-

"'Taussig, Ttuil History, p. 490. 
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doubtedly arouse great resentment and probably retaliation. The 
measure did not pass in either house of Congress, and the attempt 
to attach it to the Agricultural Marketing Act of 1929 was defeated 
by the threat of presidential veto. Another device had been proposed 
by farmers as early as 1924 as a means of securing a tariff equiva
lent. This was embodied in a succession of "McNary-Haugen" bills. 
This type of measure was more strongly supported by agricultural 
interests than was the export debenture plan, and it was twice passed 
by Congress and vetoed by the President. The essence of the scheme 
was to impose a "processing tax" on millers, packers, spinners, and 
the like, which would presumably be passed on to consumers in the 
form of higher prices. Proceeds of the tax would be distributed to 
producers as "equalization" payments, which would put their re
turns on a basis equivalent to that of tariff-protected industries while 
the export portion of the given crop would move freely into foreign 
markets on the basis of world prices.165 After this measure had been 
rejected by Congress in favor of the Agricultural Marketing Act of 
1929, farmers continued their support of tariff tinkering as em
bodied in the act of 1930. 

Farmers not satisfied with the act of I930. The tariff act of 
1930, known as the Hawley-Smoot tariff, failed to fulfill the farm
ers' hopes. In the campaign of 1928 no specific promises of increased 
rates on manufactures had been given, and Hoover.'s promise of 
"limited revision" had been generally interpreted to mean revision 
only in favor of agriculture. But the industrial-minded high tariff 
group in Congress had been in a position to secure agricultural sup
port for effective increases in industrial rates in exchange for mostly 
ineffective increased rates on some agricultural products.l68 The 
rates were increased on nearly all textiles, china, watches and clocks, 
and on numerous small manufactured articles, and doubled on block 
aluminum.161 All semblance of consistent opposition by the Demo-

, .. These measures are discussed more fully in Chap. XXIII. 
HI Some of these increased agricultural rates were inoperative because the com

modities were on an export basis (for instance, pork products and most kind. of 
wheat). Some benefited only a few farmers (as the rates on sugar and long staple 
cotton) ; others, though affecting a larger number, gave them but little benefit (as 
eggs, butter, and vegetables). The duty on hides benefited cattle-raisers, but the 
compensating duties on shoes were a tax on all farmers. See Taussig, Tarjff Histo,.", 
pp. SOO-U, for some details on the agricultural rates. 

m The same, pp. SU-:lO, gives more details. 
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crats ceased. The act was twice as long as that of 1913 and 40 times 
as long as that of 1816. The average rate of every one of the 1 S 
schedules of the act was higher than that of the act of 1922, and the 
average rate on dutiable goods (the second year after it went into 
effect) reached the record figure of S9 per cent. 

At the time this tariff of 1930 was under discussion, both parties 
in Congress professed belief in the equalization-of<ost principle as 
a scientific guide in the determination of rates. There is no evidence 
in the voluminous debates, however, that any consistent attempt 
was made to apply this or any other formula. In "this welter of 
argument •.• there was little in the way of guiding principles held 
by either the high or the low tariff groups." As to the Republicans, 
it appears that "the closest approach to a protectionist philosophy 
of the tariff was the idea that if the government could only make all 
individuals prosperous by means of tariffs, then the prosperity of 
the whole country was assured. mea "In the later stages of the de
bate, any serious pretense that the bill was based on 'scientific' prin
ciples was dropped even by its supporters.'nes "The Democratic 
members of Congress, with the exception of a small group [chief 
among whom was Representative Cordell Hull], evidenced nothing 
that could be called tariff principles. Most of them . . . had tem
porarily placed in abeyance the traditional opposition of their party 
to protective tariffs.mTo "The record of voting on individual items 
furnishes much evidence in support of the cynical proposition that 
sound protection was that which raised the prices of things produced 
by one's constituents, and unsound protection that which raised the 
prices of the things made by someone else's constituents.mn 

The only principle-if such it may be called-by which rates were 
determined in the act of 1930 might be expressed as "protection. all 

,. Frank Whitson Fetter, "Congressional TarHf Theory," Arruriclltl Economic 
RmAIJ, Vol. 23 (1933), pp. 413-a7. 

-The same, p. 417. 
, .. The same, p. 416. 
m The same, p. 418. When the Hawley-Smoot bill had been passed by Congress, 

a statement which became known as "the economists' petition" was addressed to the 
President urging him to veto the bill. This petition had been circulated among the 
members of the American Economic Association, and came to the President with 
more than a thousand signatures. It gave evidence tbat the professional economic 
opinion of the country was practically unanimous in condemnation of this piece 
of economic legislation under the existing conditions. 
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around.m72 This means that if restrictive tariff rates are good for 
one they are good for all; and (in final effect) no rate needed to 
keep out any kind of goods that anyone is trying to produce in this 
country is too high. 

European retaliation pro,()oked oy the tariff act of 1930. Early 
in 1929 the first report of the restrictive nature of the bill which 
was to become the tariff of 1930 alarmed the countries of Europe. 
They saw in it a new threat to their economic stability, already pre
carious enough in their postwar conditions.178 They began at once to 
offer their pleas and protests to our government, but to no avail.1U 

The wave of resentment caused when the act was passed was fol
lowed by retaliatory action, making this supposedly domestic legis
lation, as has been said by an English economist, "a turning point 
in world history.m15 As another student of this phase of the ques
tion has said: "The often-quoted formal and official protests of 
thirty-three foreign nations to the United States Government sink 
into insignificance beside the general protest and indignation of the 
populations of the principal trading nations of the world as ex
pressed through an outraged press, mass meetings, and resolutions 
of trade, industrial and labor organizations in the various coun
tries.m16 The sudden stoppage of certain exports to America from 
Spain, Italy, France, Switzerland, and other countries upset their 
balances of international payments, and threatened the stability alike 
of their economic and of their monetary systems. Switzerland was 
very seriously in jured by the exclusion of her watches from America, 

172 Elmer E. Schattschneider, Poljtjcs, Pressures and the Tarjff (1935), pp. 86-
98, 283. This study shows how and why a high tariff policy, when it is widely 
extended, bec0!Des politically well-nigh impregnable to attack in Congreu. The 
practical politics of the tariff is based on the fact that those naturally opposed are 
usually unorganized, scattered, or passive. The favored interests are well organized 
to maintain the system. (See pp. 163, d8.) No one of them dares, for fear of 
retaliation, to oppose any rates favoring the others. It is thus, the study indicates, 
a gigantic spoils system, supported by logrolling for interested parties. It i. not 
in any true sense a national plan made for the general welfare of the whole people. 
Still less can consideration be given to the repercussions of tariff changes upon 
world commerce, and to world political consequences. 

111 Joseph M. Jones, Tariff Retaliatjon: Repercussjons of the Hawley-Smoot Bill 
('934), p. '7· 

174 The same, p. 65. 
175 Sir Arthur Salter, Recovery: The Second Effort (1932), p. 198. 
118 Jones, Tariff Retaliation, p. 1. 
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which largely paralyzed one of her traditional exporting industries. 
Countries that had been exporting to the United States tried nu

merous devices to redress their negative balances, such as increasing 
their use of tariff quotas, more or less insincere quarantines against 
our animal and vegetable products, exchange controls, and attempts 
to divert their purchases from the United States to other sources of 
supply.1fT In Canada the Liberal party, which had been receptive 
to more liberal reciprocal trade arrangements with the United 
States, was driven from power by public resentment in the general 
election of July 1930,171 and the Conservative government quickly 
put through a higher tariff as an emergency measure (in September 
1930) and adopted other devices even more effective than duties to 
exclude imports from the United States.171 Great Britain, long the 
citadel of free trade, adopted a sharply restrictive policy in 1931, 
and in 1932 entered into the Ottawa Agreement with Canada, di
rected primarily against the United States, and giving preference 
to Canadian imports. This in turn (merely as a sample of the many 
unforeseen and unintended repercussions) was a blow to Danish 
trade with Great Britain, and drove Denmark into closer trade re
lations with Germany. Lesser effects of the same nature were felt 
by all the smaller countries of Europe. Austria, especially, suffered 
severely by our action. 

Re!Qt;on o/tha Imll 0/ I930 10 the 'World depress;on. In the 
complicated economic and political conditions of Europe and North 
America it is, of course, impossible to appraise exactly even at this 
date the effects of the tariff act of 1930 on national and world 
affairs. That it contributed in no small measure to aggravating the 
economic and political troubles of the world cannot be doubted. The 
raising of tariff rates by the financial leader of the world, thus alter
ing the course of its commerce with all other countries, presents 
problems very different from those which arise from similar action 
by a small country. Further, a great and sudden change has more 

... See the IIlme for many details of these measures. Our government also re
lorted to import quotas in retaliation or self-defense, the effect beiog to increase the 
restrictive effect of tariff duties, this being particularly muked in the case of IUgaJ". 

See C. R. Whittlesey, "Import Quotas in the United States," gMtlTterly Jownal 01 
Eco"o",ics, Vol. sa (1937), pp. ]7-6S-

.. Jones, Tfn'il Rdllluu;01I, p_ 191-
'''The same, pp- 195-97-
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evil results than does a moderate and gradual alteration of long
time tariff arrangements. Also, changes which might be of slight 
moment in prosperous economic and settled political times may 
cause the gravest disturbances in such conditions as those of 1930, 

when financial collapse was facing many nations, when the spirit of 
nationality and the urge to economic self-sufficiency was already 
strong, and when the mercantilist fallacy that unemployment can 
be remedied and internal prosperity restored by raising tariffs, had 
the strongest appeal everywhere to the man on the street or in a 
parliament. A leading high tariff senator was but voicing much 
popular belief when he declared confidently after the tariff bill was 
passed: "Now the depression will be over in six weeks." The Haw
ley-Smoot tariff not only failed to end the depression here, but it 
probably intensified it everywhere by aggravating the policy of self
sufficiency, the mutual distrust, the tariff restrictions and non-inter
course which have interfered with foreign commerce throughout 
the world. 

Domestic effects of our postwar tariff policy. It is evident that 
our high tariff policy has also been an important influence in in
tensifying some of our domestic difficulties, notably agricultural dis
tress. Certain countries of Europe, less favored by abundance of 
agricultural land and other natural resources in proportion to den
sity of population, and with much of their area devastated, might 
have been expected to buy from us those products in which we ex
celled and had a surplus, had we been willing to accept considerable 
amounts of their products in which labor was a large element. 

In eight years under the acts of 1921 and 1922 our exports of 
crude foodstuffs fell 53 per cent, and under the act of 1930 they fell 
75 per cent (from the new base) as compared with the preceding 
periods; and our exports of manufactured foodstuffs fell, suc
cessively, 55 per cent and 65 per cent, leaving the total exports of 
these two classes of farm products only one-eighth as large as in the 
five years before the passage of the "emergency" act of 1921 which 
was to have relieved the distress of agriculture. Partly this outcome 
may of course be attributed to the inevitable postwar adjustments 
and the later general world depression. Yet it is hard to escape the 
conclusion that the tariff legislation of this period accentuated rather 
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than ameliorated agricultural difficulties. It had the evil trait of 
commercial restriction and scarcity, whereas the measures that would 
truly have been helpful to get out of the depression were those 
making for greater economic freedom. 

If the moderate Underwood tariff had been left unchanged after 
the war there is strong reason to believe that our large-scale-produc
tion industries, such as those producing automobiles and numerous 
kinds of machinery in which we excel, would have much more fully 
maintained or further expanded their foreign sales. Our imports 
of some kinds, as well as our exports, would have been larger, and 
doubtless many complaints (some exaggerated, some in part real) 
would have come from concerns in some of the industries which 
would have met the competition of these foreign goods. At the 
same time, other lines of manufacturing would have been more 
Bourishing than they have been, and consumers would have had 
the benefit of lower prices. Agricultural exports would have been 
larger, agricultural prices in terms of manufactured goods would 
have been higher, and agricultural distress correspondingly dimin
ished. These are the logical and practical probabilities; any exact 
estimate of these factors is, of course, impossible. 

Mail subsidies and merchtmt marine policy after 1928. Before 
the end of the Coolidge administration the Republicans expanded 
the shipping subsidy policy. The Jones-White Mail Subsidy Act of 
May 22, 1928 was the culmination of active propaganda, mostly 
by the ship-building industry, hoping to get contracts to build ships. 
The Shipping Board was given wide discretion in the determination 
of the amount of subsidies. The construction loan fund was doubled, 
and other favors granted to private companies. Under circumstances 
which brought in Congress strong charges of favoritism, the board 
sold the one important line that it was actually operating to England 
and Northern Europe. Expenditures for mail subsidies rose to some 
$30,000,000 a year, to run for ten years.180 

The latest chapter, as yet unfinished, in the history of our mer-

.. John C. de Wilde, "Ship Subsidies and the Future of World Shipping," Foreig" 
Policy R'1orlS, Vol. 10 (1934), p. 7. For somewhat detailed statements of profits 
and losses of operating companies, and charges of questionahle practices, see this 
reports also 74 Congo I sesa.. T. D_lot _ Amwic_ M.,-c/uml MIIrirw, pp. 
1095-1111, and various congressional hearings from 1920 on. 



GOVERNMENT AND ECONOMIC LIFE 

chant marine policy began with the Maritime Commission Act of 
June 29, 1936, which transferred to a new commission of five memo 
bers the powers granted in the acts of 1916, 1920, and 1928. For the 
first time the Democratic party espoused the policy of subsidies to 
private companies. The Wilson policy, as stated above, had been 
rather for government ownership and operation. On the analogy 
of recent tariff legislation, the mail subsidy policy now professed to 
follow a "scientific" formula for equalizing the costs of operating 
the American merchant marine with the costs of other countries. 

The Commission, in its report to Congress in 1937, paints no 
cheerful picture of the burden the nation is taking upon its shoul
ders in its effort to tempt investors and enterprisers to go into the 
shipping business, where they cannot make normal profits without 
subsidies levied on other industries. It declares: ''We are faced with 
the fact that the government will have to pay substantially higher 
subsidies than are now being paid." "The replacement requirements 
of American ship lines are enormous." "To replace all ships now 
approaching obsolescence . . • would cost in the neighborhood of 
2~ billion dollars"-which the Commission says is "a staggering 
program," and "an obviously unwise expenditure.msl 

But in the year 1938 the Commission increased its activities and 
began a rehabilitation program to replace the ships that had been 
scrapped. The Commission bought and put into the South American 
service the three vessels of the Panama-Pacific Line, acquired under 
foreclosure proceedings all the ships of the Munson Line, and ac· 
quired the failing Dollar Line for around-the-world service. For the 
present, the American merchant marine is a mixture of government 
and of private ow~ership.1.82 The nation is involved in an enormous 
outlay to maintain a considerable merchant marine under the 
American flag. But the motive of ensuring an ample number of 
merchant ships for auxiliary use to the Navy in case of war so largely 
determines the public policy-regardless of costs-that normal eco
nomic judgment of the policy is irrelevant. 

The trade agreement policy of reciprocity. There has been no 
general revision of the tariff system since the act of 1930. Though 

1I1 United States Maritime Commission, Economic SunJey of the Amerit:an Mer
chant Marine (1937), pp. h.83. 

DlThe American Year Book, 1938, pp. SI6-26. 
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the Democrats did not challenge the high tariff policy in 1928, pub
lic resentment against the act of 1930 encouraged them to make 
tariff reduction a leading issue in the campaign of 1932. The im
plication was that vigorous action to reduce the tarriff would be the 
first task of the party in 1933. However, the issue was lost to sight 
in 1933.181 There were those who, with Cordell Hull, Secre
tary of State, were convinced that the most practical form of inter
national co-operation and the best hope of bettering world conditions 
were the reduction of the great and growing artificial hindrances to 
world commerce.m What has been known as the "Hull reciprocity 
policy" was authorized by an amendment to the tariff act of 1930, 
approved June 12, 1934, and re-enacted and extended in 1940. 

The preamble to the section authorizing the reciprocity policy 
promised that it would help relieve the depression, not by reducing 
prices but by developing "greater foreign sales" and thus "increas
ing purchasing power." Noticeably missing are any direct promises 
of benefits to consumers. 

Principl8 o/lh8leaaing supplier. The new reciprocity policy ap
plies as its first working principle that of the leading supplier.t8S 

The leading-supplier principle is that the concessions of lower rates 
on our imports that normally will be most tempting to a foreign 
country are those on articles in whose production it excels, and which 
it is already selling to us in greater quantities than is any other 
country. Occasionally it occurs that some one country is the sole 
source of our imports of an article, or is the leading, but not the 
sole, supplier, and in still other cases countries ranking not so high 
among the suppliers may esteem a lower rate (or the binding of a 
low rate) to be of great importance to them.11MI In the negotiations 

- See Tasca, TA. Rlciproclll TrtI<h Polic7 ollA. U.s., pp. 9:&-97, on the ~rd
ing effects of the N.RA. and the A.AA. upon tbe early progras of the trade agree
ments program. Also on the ao-called Hull-Peek controversy in which George N. 
Peek, a bigb tariff restrictionist, was given the office of "special adviser on foreign 
trade" in the N.R.A. The same, pp. h-9:& • 

.. See words of Cordell Hull, MaY:&:a, 1936, as quoted in Culbertson, Rlciprocil1, 
p.64 • 

.. B. B. Wallace and H. V. V. Fay, RIC"" Co_citIl Policy ollA. UmuJ 
SI<IIn (1936), pp. 46, 51, in tbe mimeograpbed American edition of aD article 
prer,red for the Weltwirtscbaftliches Archiv. . 

Each of :&9 countries bas one or more classes of commodities for wbich it ill 
our leading lOurce of supply. Such articles coaatitute from 41 to 91 per cent of the 
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the circumstances of each case are carefully studied with a view to 
assessing both the strength of the inducements given by a certain 
reduction, and the importance to us of the concession which may 
be gained in return. The practical advantage of this process of lower
ing tariff rates (when we desire to do so) over a merely unilateral 
reduction of our rates (as in 1846, 1894, and 1913) is obvious. It is 
much more effective toward the end of creating freer conditions in 
our own foreign trade, as well as in the world generally. 

In marked contrast to the narrow list of articles on which con
cessions (or reductions) might be made under the acts of 1890 and 
1897, the new reciprocity policy of 1934 made possible the offer of 
reduction of the rates on any article by not more than 50 per cent 
of the rate in the regular tariff as passed by Congress (a feature in
troduced in the act of 1922). In its earlier negotiations the State 
Department exercised with much moderation the power to reduce 
rates, hardly going beyond IO or 15 per cent, but it gained courage 
as opposition proved to be relatively ineffective and evidences of 
public approval of the policy increased. When agreements had been 
concluded with 16 countries (near the end of 1937) concessions had 
been made generally to all non-discriminating countries on some 450 
items. These reductions affected one-fourth of all dutiable imports, 
and reduced the average rate on all dutiable imports about 9 per 
cent.187 The average reduction on the articles affected was about 35 
per cent. The result is neither startlingly large nor yet insignificant. 
Never could a policy of tariff moderation have been undertaken 
under more adverse world conditions. 

The unconditional most-favoretl-nation principle; delegation of 
power to the President. Another principle of the Hull reciprocity 
policy borrowed from the act of 1922 is that when a reduction of 
rates is made it is extended without question, negotiations, or re
ciprocal concessions to all other non-discriminating countries. In 

dutiable imports from these countries (the mean being 63 per cent). Tasca, The 
Reciprocal Trade Policy of the United States, p. 314; figures derived from 13 
Congo 2. sess., Reciprocal Trade Agreements, Hearings before (House) Committee 
on Ways and Means on H. R. 8430, p. 366; 7S Cong. 1 sess., Extendjng Reciprocal 
Trade Agreement Act, Hearings before (Senate) Committee on Finance on H. ]. 
Res. 96, p. 38S. 

,., Statistical data from Oscar B. Ryder, "Foreign Trade Policy of the United 
States," Political Quarterl-y, October-December 1937. 
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making this change to the unconditional most-favored-nation prin
ciple in 1922 Congress was accepting the measured conclusions of 
the report of the Tariff Commission in the Wilson administra
tion.1

" Our adoption of the unconditional form of reciprocity 
brought us into accord with the almost universal practice of other 
countries. lee 

The Democrats learned also from Republican experience the ad
vantage of giving to the President discretion to raise or lower duties 
within the range of 50 per cent, and also of making his action final, 
without requiring the approval of Congress.180 By the end of the 
fiscal year of 1938 there were 16 agreements in full effect (includ
ing that with Czechoslovakia) and by early 1939 additional agree
ments had been made with the United Kingdom, certain British 
colonies, Canada, and the Netherlands. 

In the exceedingly disturbed state of world politics and commerce 
it is impossible to measure with exactness the effects of these agree
ments upon the volume of our foreign commerce. It is self-evident 
that "other things being equal" our foreign commerce will be 
larger-both imports and exports-with a lower tariff than with 
a higher one. "Other things" are such as our loans to foreigners, 
the "flight of capital" to this country because of war scares, and 
changes in amount of money expended in travel abroad. It is a 
fundamental error to assume that the purpose and possible effect of 
reciprocity agreements (or of other changes in tariff rates up or 
down) is to reduce permanently the merchandise import balance, 
seeking the illusory ideal that we should export only, and never im
port. On this familiar mercantilist principle something will be said 
in the concluding pages of this chapter. 

- U. S. Tariff Commission, Reciprocity tmtl Co_cial T'",UI, pp. 383-456. 
On lome inside history of the change in policy lee Culbertson, Reciprocity, pp. 
:138 ff. 

- The term "unconditional" is not to be taken quite literally, for certain ex
ceptions and conditions have always been both claimed and conceded in practice. 
Such are caleS of trade across contiguous boundaries or between countries having 
special political relations, e.g., the so-called Scandinavian claule, the Central 
American clause, the Ottawa agreement between Canada and the British Common
wealth, our concessions to Cuba. (Compare Tasca, TM Reciprocal T,,,," Policy 
o/tM U.S., pp. u8-a9.) The principle retains, however, a, very wide range of 
apl!!ication with very great practical ,effeets upon the process of tariff making. 

Note the failure of the McKinley ftCiprocity policy and the Kasson treaties 
because of the refusal of Congress to authorize the concessions, See above, p. 577. 
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Subsidizing farm and factory exports. Lately the government has 
embarked upon another novel policy of subsidizing foreign com
merce. As is usual in efforts to stimulate commerce, the emphasis has 
been all on exports, with little said and nothing appreciable done 
about imports. The first Export-Import Bank was created in 1934 
to finance orders of American goods from Soviet Russia (to the limit 
of $ 100,000,000); and in the same year was created the second Ex
port-Import Bank (liquidated and merged with the other in 1936) 
to handle certain financing for the Republic of Cuba. 

The Export-Import Bank has been under the same management 
as the Reconstruction Finance Corporation, which has subscribed 
most of its funds. It is now authorized (by an act approved March 4, 
1939) to continue operations until 1941, with a limit to its revolv
ing fund of $ 100,000,000. A considerable number of loans have 
been made to American exporting firms, and a few to foreign gov
ernments. In June 1939, $20,000,000 was loaned to Brazil, as a 
means of meeting the competition of Germany's barter method of 
trade. The loans were made directly by large American banks and 
guaranteed by the Export-Import Bank, which shares in the inter
est payments. Similar loans have since been sought by other Central 
and South American governments.l9l Most recently a loan was made 
to Finland. 

The Export-Import Bank has been of only slight aid to agricul
tural exports, but from the passage of the original Agricultural 
Adjustment Act in 1933, numerous ways have been found for facil
itating agricultural exports under devices which amount to export 
subsidies. The first of these efforts took the form of export diversion 
under the marketing agreement provisions of the act, starting with 
the North Pacific wheat export agreement. In an amendment to 
the Adjustment Act in 1935, it was provided that 30 per cent of 
tariff receipts on agricultural products should be made available 
(among other purposes) for the payment of "export differentials" 
on products marketed abroad, as a means of relieving ''price de
pressing surpluses" in the domestic market. These "section 32 
funds" have been rather vigorously used for this purpose. In August 
1938, an export subsidy program for wheat was inaugurated with 

101 For brief discussion of currency devaluation as a device for stimulating exports 
and discouraging imports, compare Vol. 1 of this study, pp. 18:z-86. 
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the objective of maintaining the annual volume of sales as nearly as 
possible at the loo-million-bushellevel. This program (extended 
the following year) was developed unobtrusively with the aid of 
section 32 funds, and July 1939 a special export program for cotton 
was launched with these funds supplemented through a special 
appropriation. lilt , 

Policing services to foreign and coastwise commerce. Some other 
activities of the federal government in relation to foreign commerce 
have been in the nature of an implementation of competition of the 
character described in Chapter III of Volume I. These may be con
veniently grouped and designated as services in "policing" the ways 
of commerce, to make it easier and safer for persons and property. 
Such are the maintenance of lighthouses and coast guard stations, 
coast patrols, marine inspection, oceanographic work, quarantine 
services, and weather reporting. These activities of great public im
portance are of a kind that cannot well be left to private agencies, 
primarily because it is inconvenient and often impossible to collect 
the cost in due proportion from those who get the benefits. They 
are everywhere public functions. 

Our federal lighthouse service was begun in 1789. It was long 
under the Treasury Department, but since 1913, along with steam
boat inspection and coast and geodetic survey, has been under the 
Department of Commerce. The expenditure for these purposes in 
1935 was over $28,000,000. The coast guard and public health 
services, which are still under the Treasury Department, cost 
$41,000,000 a year. 

The annual cost of this group of services (maintained largely but 
not wholly as an aid to foreign commerce) is 23 times the average 
annual operating cost of the entire federal government in the first 
ten years under the Constitution and considerably exceeds the total 
annual cost of the whole federal government at any time before 
the Civil War. The need for these governmental services and the 
general diffusion of the benefits is hardly debatable under modern 
conditions, and probably the appropriations are less subject to the 
pressure of selfish groups than is any other cost of government in 
aid of commerce. 

In considerable part the costs of these policing services are met by 
.. For more detailed discussion, _ Chap. XXIII. 
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tonnage dues and port charges imposed upon shipping (since about 
1830 without discrimination against foreign shipping). They are in 
the nature of a price (rather than a tax) for services rendered to 
private enterprise in very rough proportion to benefits directly re
ceived, and, as costs of the business of transportation, no doubt tend 
to be diffused and passed on to the general public in the price of 
transportation. In part, however, these policing functions, being 
essential to the maintenance of a merchant marine and an aid to 
naval defense, may be justly maintained by taxation of a general 
nature. 

VI. SOME LESSONS OF OUR TARIFF EXPERIENCE 

The foregoing pages present a broad view of the relations of our 
national government to foreign commerce. What has been presented 
is an epitome of a voluminous history of tariff laws, reciprocity agree
ments, and shipping regulations with the accompanying public 
opinion and political interests. No other single issue of economic 
legislation, not even the money problem, has taken a larger place in 
our national politics or has evoked greater discussion in and out of 
Congress. If history has any lessons, the regulation of our foreign 
trade presents a wealth of material for the study of the relations of 
government to economic activity. 

Shifting arguments for restricting commerce. Public opinion 
throughout the colonial period and for another half-century favored 
complete freedom of individual choice in foreign commerce. After 
the Declaration of Independence restrictions were justified solely 
as a temporary measure of retaliation against countries which stub
bornly refused to trade freely with us. To this motive of retaliation 
were added, after- 1789, that of encouraging infant industries 
(also to be only temporary), that bf developing industries, other
wise unprofitable, needed for national defense, and the doctrine of 
"vested rights" for war-stimulated industries (for example in 1785, 
1816,1866,1921). The rest of the world was moving toward freer 
trade in the years from 1815 to 186o, and the fear of war was 
everywhere receding. The old reasons being no longer pertinent, 
new and radically different reasons were devised in support of com-

. mercial restrictions as a permanent policy and as economically sound 
in principle-home markets, a "favorable" balance of trade, crea-
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tion of high wages and protection against the competition of "pau
per" labor, and, finally, the ostensibly scientific rule of cost equaliza
tion. As political conditions changed, each of these "reasons" was 
advanced by those seeking restriction of commerce to their own 
advantage (in occupations, industries, and sections) to convince the 
consumers that higher prices for the goods they must purchase 
would eventually' benefit everyone in the nation. 

Re'UtmUII 'f)81'SUS rllstrictroll pur'PosIIs in thll tariff. Our tariff ex
perience has shown the inevitable conflict between the revenue and 
the restrictive purposes of the tariff. The phrase "a revenue tariff 
with incidental protection" carries the suggestion that the two pur
poses and results are in entire harmony, whereas they are mutually 
limiting. The "protection," that is, the stimulation of domestic pro
duction, occurs only at the cost of the public revenues.18

• Inasmuch 
as the demand for almost every kind of goods is more or less elastic, 
every tariff duty is incidentally restrictive; that is, it reduces the 
amount of goods of that kind imported and consumed. If a tariff 
rate is not high enough to make domestic production possible, there 
is reduced consumption (which mayor may not reduce public rev
enue), but there is no "incidental protection.niH 

Recent price theory, which more fully recognizes the complex 
interrelationship of prices through substitution of goods by both 
producers and consumers, makes clear that a tariff duty which raises 
the price of one kind of goods may give "incidental protection" to 
some article more or less similar, or even very dissimilar, in kind or 
use. For example, restricting the importation of bananas and other 
tropical fruits may in some measure increase the demand for apples 

"See Winthrop M. Daniels, Public Fi1umc.s (1899), p. 175 • 
.. For example, a duty of So per ~nt on a woolen garment formerly costing 

'1.00 abroad may reduce the imports from 1,000 to 500, and yield a revenue of 
1250, but may not start any domestic production. But a duty of 75 per cent, raising 
the domestic price to '1.75, and reducing the consumers' demand to 400, might 
make it possible for :&00 units to be profitably produced here. This would be "inci_ 
dental protection" to the domestic producers. For what formerly cost them $400 the 
consumers then would pay 1700, of which '200 would go to foreign producers, 
'150 to the government, and $150 to domestic producers ($150 more than the 
foreign producers would take for the same amount of goods). But that does Dot 
mean, as is often assumed, that the domestic producers really profit by this excea 
amount I in fact they may make v,ery slightly more than they would in other 
occupations from which they are teDUlted to transfer as a result of the tariH. 
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and other domestic fruits. It thus is hard to conceive of any customs 
duty levied solely for the purpose of revenue, which might not in 
some degree afford "incidental protection" to some domestic indus
try, compelling some consumers to take what they do not like so 
much, and making consumers expend more than before for some 
other goods. Th~ at a cost to consumers some kinds of business 
are temporarily made more profitable, and there results a tendency 
for producers to transfer to them from other industries.195 

The gradual decline of the re'Venue purpose. The history of our 
tariff legislation gives abundant examples of the conflict between 
the policy of intentional restriction of imports to favor certain in
dustries, and the fiscal purpose of getting the maximum revenue 
with the least intentional interference with freedom of commerce. 
The most ideal tariff for revenue would be one on things (such as 
tropical goods and certain minerals) which are highly valued but 
which it is almost or quite impossible to produce here. On the other 
kinds of goods, in varying degrees as the price is raised by tariff 
duties beyond a moderate level (the optimum revenue rate), the 
"incidental protection" increases and the revenue falls. The fiscal 
purpose is sacrificed to the restrictive purpose. The complete attain
ment of "economic independence" by a country through the de
velopment of domestic production of all kinds to the point where 
there are no imports must reduce the fiscal importance of the tariff 
to zero, and leave internal excise duties and other forms of internal 
taxation the only sources of public revenues. 

This was the course of development in the high tariff era follow
ing the Civil War. The abandonment of the fiscal purpose was 
openly advocated when, in the act of 1872, coffee and tea were put 
upon the free list; and was nearly completed in the act of 1930. 
Lately it has been said by competent students of the tariff: "The 
United States today has practically no revenue duties.JJ1118 Until the 
Civil War over 90 per cent of the federal revenue was derived from 
import duties; as late as 1913 it was still 50 per cent, but since the 
postwar tariffs (1921, 1922, 1930) it has fallen to about 15 per 
cent. 

, .. See further on the capitalization of the factors sharing in tariH profits, pp. 
612-1 3 . 

... Wallace and Fay, Recent Commercial Policy 0/ the United Stales, p. 7. 
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Constitutionality of restrictive tariffs. The right of Congress to 
levy duties for revenue purposes is contained in the taxing clause 
of the Constitution; 1'" but the constitutionality of levying duties for 
the express purpose of restricting commerce to favor certain domes
tic industries was bitterly questioned at the time of the nullification 
movement in President Jackson's administration. Strangely, how
ever, this question was never unequivocably adjudged by the Su
preme Court until 1928, when a unanimous opinion was delivered 
by Chief Justice Taft.l88 The primary issue decided in this case con
cerned the right of Congress to delegate to the President the power 
to increase or decrease duties (as was done in the tariff act of 
1922). It was "contended that the only power of Congress in the 
levying of customs duties is to create revenue, and that it is uncon
stitutional to frame the customs duties with any other view than 
that of revenue raising." The Court declared: "Whatever we may 
think of the wisdom of a protection policy, we cannot hold it uncon
stitutional. So long as the motive of Congress and the effect of its 
legislative action are to secure revenue for the benefit of the general 
government, the existence of other motives in the selection of the 
subjects of taxes cannot invalidate Congressional action." The Court 
concludes with this dictum: "The fact that Congress declares that 
one of its motives in fixing the rates of duty is so to fix them that 
they shall encourage the industries of this country in competition 
with producers in other countries in the sale of goods in this coun
try, cannot invalidate a revenue act so framed.mllll 

III Art. I, IeC. 8, par. J. 

- J. W. H_P'Otl, Jr.1IfIfl Co. v. UtI;l.tl SillIes, 276 U. S. 394 (1928). 
-The same, pp. 4JJ-J3. In a later case, Boartl 01 Trwl •• s 01 1M U"wusily 01 

/ll;"o;, v. U";I.tl SlaleS, :&89 U. S. 48 (1933), where the main issue was whether 
the University of Illinoia, as an instrumentality of the state, should he relieved of 
payment of the duties on scientific instruments, the Court, in a unanimous decision 
read by Chief Justice Hughes, extended the grounds on which rests the power of 
Congress to lay duties on importa. It derives not only from the taxing clause of the 
Constitution hut from the commerce clause, that ia, from the power to regulate 
commerce with foreign nations, "and the Congress may, and undoubtedly does, in 
its tariff legislation, consider the conditions of foreign trade in all its aspects and 
effects" (:&89 U. S. 58). Thil i. an expression of faith surely not based on a careful 
study of the record. The Court implies that the taxing clause is purely superfluous 
in respect to the tariff, inasmuch as "the purpose to regulate foreign commerce 
permeates the entire congressional plan." The Court declares: ''The revenue re
lulting from the duties 'ia an incident to IUch an exercise of the power,' " that ia, the 
power to regulate foreign commerce (clause quoted from Slory Otl 1M COtlll;lut;Otl, 
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Thus no constitutional or judicial barrier is interposed to the use 
of intentionally restrictive duties, even to the extreme of prohibiting 
commerce, as an exercise either of the taxing power or of the power 
to regulate foreign commerce. The tariff may be used as Congress 
wills as an instrument of national planning or of industrial favorit
ism. The only ultimate check is public opinion as influenced by prac· 
tical experience with the results. 

This being the legal status of the tariff, it is fitted to be a powerful 
and versatile tool for national planning. To a great extent it has 
been so viewed and so used, from the first, however gropingly and 
ineptly. It is useless to question here the possibility of increasing the 
national wealth and general welfare by the merely negative method 
of restricting the natural course of commerce. Let it be assumed 
that with honest purpose and sufficient knowledge and skill certain 
desirable ends of national welfare may be attained in this way. But 
what conditions must be met and what difficulties must be overcome 
-in human nature, politics, and practical administration-if such a 
policy is to be successful? 

Restricting imports necessarily restricts exports in equal measure. 
In the periods of high tariffs since the Civil War the truth has 
been seen that international commerce is a give and take; it is not, 
and cannot be, a one-sided action. Exports cannot, except tem
porarily, or as pure gifts, exceed imports in value. The credits and 
debits composing the balance of payments do not consist wholly of 
merchandise but include numerous other valuable services, invisible 
items-such as freight, insurance, tourists' expenses, new loans made 
and old loans repaid, interest accruing on debts, and other minor 
matters.200 

In the period from 1870 to 1914 the large volume of interest 
payments due to foreigners, the expenditures by Americans in for-

sec. 1088). This is a realistic view oE the high tariff policy as it developed after 
the Civil War; that is, it is restriction of commerce with merely incidental revenue . 

... The expressions "favorable" and "unfavorable" balance of trade, as applied 
to the balance of merchandise shipments only, are now seen to be misleading. The 
use of these terms in this limited sense has been shown to be exclusively American 
and very recent, whereas their older meaning, still current in Europe, it that of a 
balance of payments including all the invisible items. See Frank W.Fetter, "The 
Term 'Favorable Balance of Trade,'" Quarterly Journal 01 Economics, Vol. 49 
(1935), pp. 6u-45. 
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eign travel, the increasing payments to European shipping com
panies, immigrant remittances to their native lands, and similar 
items combined to make a balance of payments which was met by 
a large annual excess of merchandise exports from the United States. 
Since the World War, in the changed position of this country as the 
leading creditor nation, the balance of payments on other than mer
chandise account has shifted, so that total imports of all classes 
would have exceeded exports had not lending by American bankers 
to foreigners continued on a large scale. A country which lends 
abroad must eventually accept payment for interest and principal 
in physical goods or in services, unless interest and principal are 
cancelled by the creditor's gift or by the debtor's repudiation. The 
discussion of the war debts has helped to clarify ideas on this sub
ject. If our exports are to continue in as large volume as before the 
World War, imports must be larger unless accruing credit obliga
tions remain unpaid. 

No group of producers for export wishes to have its business re
stricted, but high tariffs curtail exports in such roundabout ways 
and uncertain amounts that exporters are often unconscious of the 
relationship. The restrictive effects of import taxes upon exports 
are no doubt, by the substitution of goods, diffused among numer
ous exporters, but the loss, though slight in each case, is no less in 
the aggregate. The organized political resistance of exporters to 
higher import rates is notably less effective than is the support of 
those favoring restriction. 

Exporting industries thus suffer doubly from import taxation: 
first, the individuals working in those industries must as buyers pay 
more for the "protected" goods; second, they cannot sell as much 
abroad and normally, therefore, they must sell at lower prices in 
the domestic markets, or sell less at unchanged prices. 

Under the Constitution the Congress may restrict commerce by 
levying tariff duties only upon imports, not upon exports. Yet, as 
has just been seen, the final and total effect of restricting imports is 
that exports must be restricted in equal amount (value). The im-:
portant practical difference between the two methods of restricting 
commerce is that imports are restricted by selecting and specifying 
the classes of goods which are to be more or less excluded, whereas 
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the classes of goods whose export is thereby restricted are unspecified 
and usually not even thought of (except vaguely) either by the 
makers of the tariff law or by those upon whom the burden is to 
fall. 

Exportin g industries unable to benefit by tariffs; "protection" 
ambiguous. It is axiomatic that classes of goods which are regularly 
exported in large quantities from this country-such staple agricul
tural products as cotton, wheat, corn, and pork products-cannot be 
substantially raised in price by import duties. Only such agricul
tural products as wool, sugar, and lemons, of which the domestic 
crop is less than the domestic demand at the price in the world 
market, can be subsidized in this way, the benefit inuring to a small 
proportion of all farmers, while the higher price they get is at least 
partially offset for farmers as a class by their own higher operating 
costs and by the higher priceS that they, along with other people, 
must pay as consumers. 

For more than half a century under the Constitution it was as
sumed on all sides that the need of restrictive tariffs was limited al
most exclusively to manufactures of various kinds, extending to 
agricultural products only in a few special cases of "infant" agri
cultural production in the experimental stage, such as the growing 
of hemp and indigo. Hamilton and others after him understood 
the truth that high tariffs were essentially "bounties" paid to in
fant manufactures from "taxes" taken mostly from citizens engaged 
in the agricultural and other extractive industries of the nation. 
Such a view recognized (if not always quite clearly) that it was not 
possible immediately for all industries collectively to lift them
selves by their bootstraps, though it was hoped that this might be 
done eventually. In the tariff scheme it has been pretty plainly seen 
that in the net balance of advantages, agriculture was mostly doing 
the pulling and lifting on the bootstraps of the favored manufac
tures. To be sure, so far as agriculture was concerned, it was urged 
that this ought to be done from motives of enlightened self-interest, 
as later developed in the various arguments for retaliation, military 

. necessity, political stability of the new federal government, ad-
vantages of diversified occupations, infant industries, and home 
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markets. Because never fully convinced, even by the home market 
argument, the agricultural classes have on the whole been the chief 
opponents of high tariffs. In the light of this rivalry of interests 
the common use of the word "protection" in tariff discussion is 
seen to be misleading. Everybody is in favor of "protecting Ameri
can industry," and" of "protecting American labor," if this can mean 
that all industry and all labor are eventually and permanently to 
be benefited by the "protection" given to some of it. But it is dif
ferent if "protection" to some industries means correspondingly 
burdening other industries, and if "protection" to a minority of 
laborers means that the cost of living of the majority of laborers is 
increased, and their real wages reduced. 

T hfl rival,y fo, ta,iff favo,s. The use of the tariff intentionally 
to restrict imports sets up a complex of rivalries. There is first the 
rivalry between those who are and those who are not directly bene
fited (or harmed) by the restriction; and there is further the 
rivalry among those who think they can benefit if they can persuade 
Congress to favor them. 

The citizens who cannot directly benefit by import restriction are, 
broadly speaking, those who do not produce and sell products of a 
kind that is imported, or of a kind which competes directly with 
imports. This is the case of the large exporting industries and also 
of numerous forms of personal service trades and local industries. 
Tariff rates are ineffective to increase the prices of such goods and 
services, but they may diminish the demand for them and do serve 
to raise the price of many things bought by those who produce 
them. 

Tariff making calls for some criterion of judgment in the selec
tion of the objects of tariff favors. The self-interest and political 
influence of those asking for restrictive duties are not safe guides if 
the welfare of the whole people is to be attained. Though it may be 
abstractly possible that such a scheme might succeed if administered 
by an all-wise, unbiased Congress of experts, the history of our tariff 
legislation, especially since the Civil War, strikingly shows why 
it has not practically been possible. As a rule each tariff schedule 
and tariff measures as a whole have been determined piecemeal, by 
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the clamor of special interests and the pressure of powerful lob
bies.201 The assertion of one presidential candidate (General Han
cock, in 1880) that the tariff was "a local issue" was much ridiculed 
during the campaign, but its practical truth has been admitted by 
men of all parties, in the sense that the votes of members of Con
gress on tariff bills when tariff favors are being handed out is 
determined not by any broad, well-considered plan, but by the im
portunities of each congressman's constituents. Tariff legislation 
easily becomes "logrolling," a form of the spoils system,aOI and 
through its favors a dole de luxe. 

Ever since the nineties a new division of interest (sensed early 
by President McKinley) has been developing between different 
groups of manufacturers with respect to the restrictive tariff policy. 
Some industries excelling in mass production methods (favored by 
our advanced technical education and by our large area of domestic 
free trade) began to attain the export stage, and to find larger 
foreign outlets either in full competition or by monopolistic dump
ing. Such industries feel severely the multiplying foreign restric
tions on commerce, many of which were designed, in retaliation 
against our tariff policy, to prevent the sale of the cheaper and su
perior American products in foreign countries. Our position as an 
independent and rather ruthless exponent of restrictive tariff policy 
had by 1921 become very vulnerable.208 Our severe restriction of 
imports was visibly causing retaliatory restriction of the profitable 
exports of our manufactures as well as of agricultural products. As 
a result, a considerable body of manufacturers has of late been 
ready to make common cause with other exporters, with the or
ganized importers; and with consumers, in the support of a moder
ate tariff reciprocity program. Thus the situation has on the whole 
become more favorable for the trial of this method of revising the 
tariff by moderate successive reductions of particular items than it 
ever before has been. 

201 See on this general subject with special reference to the tariff of 1930, Schatt
schneider, Politics, Pressures and the Tariff; compare also Thomas Walker Page, 
Making the Tariff in the United States (1924). 

JOI Frequent admissions to this effect are made even by some who are inclined 
to favor the "protective" theory on the whole, for example, Stanwood, American 
Tariff Controversies, Vol. 2, pp. 189, 191. 

"'Tasca, Reciprocal Trade Policy of the U.S., p. 117. 



FOREIGN COMMERCE 611 

Wtmt 0/ guiding pinciples ;n tariff planning. In all our tariff 
making, as we have seen, there has been very little that in the most 
liberal sense could be called guiding principles.204 A partial excep
tion can be made of the motive of military defense. Munition indus
tries are not selected for tariff favors with the expressed purpose of 
making the country richer, but of making it safer from external 
enemies. It is an expense incurred to avoid greater losses. The mili
tary motive for restricting commerce thus is a thing apart from the 
other motives and arguments for a restrictive policy, but it has served 
to strengthen the popular appeal of a general policy of restricting 
imports as an economic measure. 

This motive, however, has been mingled with the vested-right 
claim of industries stimulated by war conditions, helping to secure 
tariff favors not only for munitions, iron and steel, and shipping, 
but for less strictly military industries (as clothing and machinery). 
The military defense motive has been even more clearly evident 
in ship-subsidy measures than in tariff legislation. 

The infant-industry doctrine makes some pretense of offering a 
guiding principle for tariff policy; but it goes no farther than say
ing that there are some industries which with moderate and tempo· 
rary aid can become self-sustaining. It offers no criterion of selec
tion as to the industries to be protected or as to the proper height 
of the restrictive rates, other than the usual method of rival pres
sures and political influence. 

Nor does the "principle" of equalizing costs of production satis
factorily stand analysis!OO As numerous economists who have criti
cally examined the equalization rule10s have pointed out, it would, 
if consistently applied, require ever higher rates on imports of every 
kind so long as any goods continued to enter the country. It'is a 
rule of complete exclusion, of complete cessation of commerce. The 

.. This, as hal also been said, il because the tariH has been created by those 
favored. Adam Smith said in his day of the colonial policy so odious to our fore
fathers: "Of the greater part of the regulations concerning the colony trade, the 
merchant. who carry it on, it muot be observed, have been the principal advilen." 
W .altA 0/ N fllitml, Vol. 2, p. 8 S • 

.. See above, pp. 579, 5h, 591 • 

... Taussig, Tariff History, p. 364 and following; Frank W. Fetter, "TariH 
Policy and Foreign Trade,., u given in James G. Smith, ed., Facing 1M Fads 
(1933), pp. 89-931 A. C. Bunce, Eco"omic NlIliofllllUm _1M F_ (1938), 
pp. 14-161 Philip G. Wright, Sugar ift R.lmiotIlo 1M Tariff (1934), pp. 119-33. 



612. qOVERNMENT AND ECONOMIC LIFE 

reason is simple. The mere fact that a thing is imported is proof 
that the cost of the imported goods is less than that of producing 
them in the importing country, otherwise no commerce would take 
place. To equalize (that is, to offset differences of costs by means 
of taxes) is to put an end to all motives to international exchange. 
It is to tax commerce out of existence. 

The verdict of practical experience with this rule is as negative 
as is that of theoretical criticism. The cost rule gives no definition 
of costs, and no real comparison of costs is possible for tariff pur
poses. The expert Tariff Commission expended $2,500,000 in a 
futile attempt to ascertain costs on three-tenths of one per cent of 
the commodities covered by the act of 1930 and then did not have 
the answers. It would have cost more than $100,000,000 to make 
a similar study of all the items in the act.207 

Marginal producers and the capitalization of tariff profits. Ex
perience shows that the tariff rate granted to an industry is seldom 
if ever high enough to satisfy all members of the industry. So 
long as any imports continue, complaints are heard that the tariff 
rate must be raised to enable domestic producers to compete against 
the cheaper imports. A bit of not very involved economic analysis 
shows why this must be so, why the appetite for higher "protec
tion" is insatiable. In short, it is because there are always marginal 
producers. With our varied conditions of climate, natural resources, 
location, markets, and individual efficiency, there are some pro
ducers in every industry who could, without tariff aid, operate with 
a modest but sufficient profit; and others who could make a go of 
it if the price of the product were only a little higher. A higher 
tariff barely sufficient to bring the excluded marginal group into 

... Schattschneider, Politics, Pressures and the Tariff, pp. :&4-:&5. and p:uaim. 
The authors of the Maritime Commission Act of 1936, making a sincere attempt to 
avoid previous errors, borrowed from the tariff legislation the notion that "the 
equalization of costs of production" was a scientific formula to guide in the lubsidy 
policy. To this end two kinds of subsidies were provided: a construction differential 
subsidy and an operation differential subsidy. The Commission dispensel the con
struction differential subsidy by selling vessels to private operaton at a price 
estimated to be the cost of building them in foreign ship yards, the government 
paying the difference between that amount and the actual cost. The operating differ
ential likewise is the estimated excess of the "fair and reasonable" operating costs 
of American operators above those of their foreign competiton (with an additional 
subsidy to offset foreign subsidies, if any). 
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the industry at once discloses another marginal group who cannot 
make a profit at the prevailing prices. Their presence is an ''un
answerable" argument that the tariff is still too low. 

Those who could and did operate profitably with no tariff protec
tion (or with less than the last increase) also benefit by an increase 
of rates, but still they are dissatisfied. A strange thing happens to 
their "costs"; they mysteriously increase in step with increasing 
product prices and profits. The producer sincerely believes and de
clares that the tariff is barely high enough to permit his business to 
survive. What has become of the increased profit to the intra
marginal producers resulting from increasing tariff protection? Some 
asset has been re-valued and re-capitalized to take account of this 
change. Very commonly, no doubt, it is some marginal natural agent 
-minerals, lumber, fuel, water power, soil, or advantageous lo
cation, either for production or in marketing the product-to which 
the tariff has served to impart a higher value. A "fair return" on 
this capital value is thereafter accounted as a higher "cost" which 
must forever be protected by a restrictive tariff. In the most com
petitive industries a large part of the benefits of a protective tariff 
are appropriated (through the processes of financial reorganization 
and stock-market operations) by the owners of various natural 
resources. In the monopolized industries the benefit is likewise capi
talized as monopoly privilege, and the tariff is still too low. 

The list of difficulties and disutilities involved in any scheme 
of planning for national prosperity by means of restrictive tariffs is 
not exhausted but merely illustrated in the foregoing sections. 
Fundamental is the error of imagining that a country with no 
tariff restriction whatever, trading freely with all nations, would 
be forced into universal unemployment, glutted with imports given 
to it without a corresponding return of exports. There must be 
domestic production to pay for an equal value of imports. The 
real problem is to employ the natural resources and the entire la ... 
bor power in a manner that will produce the maximum amount of 
goods. Freely exchanging these goods for others we prefer cannot 
reduce the real income of the nation, but can only increase it. 

Risle.r o/Iariff changes. Our tariff policy has been one of uncer-
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tainty and vacillation. Brief periods of low or moderate tariffs have 
been followed by other. brief periods of higher duties, to be again 
replaced by lower rates. Rarely has a general tariff act lasted more 
than ten years, and the average period without material change 
either up or down has been a mere fraction of that. The result has 
been that a considerable element of financial speculation has been, 
injected into every industry that directly or indirectly can be af
fected by tariff changes. 

Thoughtful students believe that the instability of our tariff 
policy is one of its worst features, regardless of the abstract right 
or wrong of low or of high tariff doctrine.208 Business probably 
could adjust itself and get along with any stable long-time tariff 
policy better than the doctrinaires of either school can conceive, if 
only men could count certainly upon what the policy would be. If 
we were committed to a revenue tariff the risks of change would 
be reduced to a minimum. The struggle for restrictive tariff favors 
is a perpetual apple of discord in politics and a perpetual risk to all 
legitimate business. 

The right to do harm to others by tariff legislation. In the pres
ent parlous state of world affairs it is worth while to remind our
selves in conclusion of the international aspect of the tariff problem .. 
Tariff legislation has usually been looked upon as a subject of 
domestic jurisdiction, and both the legal and moral rights of each 
country at all times to determine its tariff policy and specific meas
ures solely with regard to its own real or supposed interests have 
until very recently been little questioned. The aftermath of the act 
of 1930, however, has caused both foreign and American students 
to question whether under modern conditions of international com
merce and the close interlocking of the economic and political in
terests of all advanced peoples, such a position is longer tenable. 
Even though in international law the technical legal right exists, 
we may ask ourselves whether a nation, any more than an indi
vidual, can properly take the law as its sole standard of decency 
and morality in its relations with its neighbors. Is it even enlight
ened self-interest for a nation in the dominant position of the United 
States with respect to world trade, either to determine its tariff 

... See Daniels, Public Finance, p. i67. 
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policy or to disrupt suddenly and radically the customary course 
of foreign commerce, in disregard of the grave material injury it 
will inflict upon other nations and of the effects it may have on 
international sentiments? The tension between the "have" and the 
"have-not" nations, the struggles for colonies and natural re
sources, the intensity of military rivalries, may in large measure 
depend upon the 'willingness of the more richly endowed nations 
to exchange their products on mutually advantageous terms with 
their less fortunate neighbors. 



CHAPTER XXI 

PUBLIC UTILITIES 

In this chapter we discuss the controls exercised by governments, 
municipal, state, and federal, over the telephone, telegraph, elec
tric power and light, and.manufactured and natural gas inclustries. 
These industries, which constitute together a major part of the 
group of so-called "public utilities,m find their common quality for 
the purposes of this study in the great" similarity of their treatment 
by government. From an early date they have been generally re
garded as "naturally monopolistic." Save at the beginning, when 
the fields were in the process of becoming occupied, direct competi
tion has been rare, and where it existed precariously for a time 
operating conditions and practices tended in due course to bring 
about monopoly expressly sanctioned by public authority. 

The general public could scarcely fail to be actively concerned 
over the condition& of supply in the case of industries as important 
as these. Given a monopoly of essential services, governmental ac
tivity to perform the regulatory tasks undertaken in other fields by 
competition would seem almost inevitable. This, in fact, has been 
the case. Government regulation has been a recognized and ac
cepted feature of the supply of public utility services for so long 
and in such a degree that one no longer thinks of them apart from 
their governmental associations. Government control of the in
timate affairs of the industries is almost axiomatic, and withdrawal 
of the government from the field on any considerable scale is only 
remotely conceivable. 

Two major types of governmental action have been undertaken
government ownership and government regulation. All of the pub
lic utilities have been subject to a full measure of government reg-

1 "Public utility" is a term of uncertain meaning and extent. In addition to the 
industries to be considered in this chapter, the water, urban transportation, and 
direct heating industries are regularly included within the public utility category, 
and railroads, inter-urban electric, motor bus and truck, airways, radio, pipe 
lines, warehouses, stockyards, and ice plants are frequently so regarded in that 
they are or have been subjected to ''typical'' public utility treatment, and sometimea 
even hanking, insurance, milk, fuel, and packing are added to the list. 

6J6 
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ulation, but only electricity and gas have felt the impact of a 
full-blown public ownership movement, and, of these, electricity 
alone has been made the subjea of a vigorous program. Ownership 
and operation by the government of production and distribution 
facilities, whether for the purpose of furnishing services directly to 
consumers as an end in itself, or in order, by competition or ex
ample, to force 'or induce better service performance by private 
owners, will be dealt with briefly at the close of this chapter. It will 
be the principal task of the chapter, however, to examine the course, 
structUre, and technique of government regulation of public util
ities, a peculiarly American system-and certainly unique in the 
elaborateness of its manifestations-designed to preserve and to 
direct toward public ends ·the inventiveness, flexibility, and drive 
of private capitalism in the utility field. 

The earliest controls over· public utilities were found in state 
charters and municipal franchises conveying rights to occupy high
ways, and containing loose provisions restricting the utilities' free
dom in the matters of price, adequacy, and quality of service. These 
were to some degree preceded and were later supplemented by 
occasional court judgments recognizing and enforcing common law 
obligations, and were followed by general state regulatory legisla
tion and ordinance regulation by municipal councils. During the 
latter part of the nineteenth century state administrative commis
sions appeared, and by the close of the first decade of the present 
century the demand for continuous, flexible, expert regulation led 
to the establishment of numerous state public utility commissions 
possessed of mandatory powers. These commissions, with added 
functions, grown more positive and searching in their activities, 
occupying the field jointly in many instances with municipal coun
cils and federal agencies, and circum&cribed by a network of judi
ciallimitations, are the most prominent feature of the present-day 
regulatory situation. 

Whatever the form, the final aim of utility regulation through
out the years has been measurably constant. Regulation has been 
instituted because competition has been conspicuously absent, and 
the purpose has been, universally, to protect the consumer from 
exploitation by those in a monopoly position. Details and emphases 
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have varied, but, throughout, there has been a groping toward the 
attainment by regulation of a combination of prices, quality, and 
quantity of service roughly approximating that which might rea
sonably have been forthcoming if effective competition had been 
prevalent in the industry. Regulation could scarcely have set itself 
a lesser measure of consumer protection, and, on the other hand, it 
has never been sought openly to require the utility industries to 
be run on any other than a "paying" basis or to require that utility 
services be rendered to other than "paying" customers. There has 
been generally a realization of the need under private enterprise 
of permitting a return to utilities sufficient to induce the flow to 
them of necessary resources-resources which must be obtained in 
competition with the broad range of industries whose pricing pol
icies are free from governmental restraint. 

Just as the aims of regulation relate to the price, adequacy, and 
quality of utility service, so the substantive problems of regulation 
revolve about these matters, directly or indirectly. It is not dif
ficult to realize this with reference, say, to a rate case, although 
even here many lines of inquiry may seem distressingly remote, 
but it is equally true that the control exercised over the accounting 
practices of public utility holding companies, to take an extreme 
instance, acquires meaning and form chiefly because of its bearing 
on the control exercised over the price and character of operating 
company service. 

I. THE RATIONALE OF REGULATION 

Against the background of competitive economics the situation 
in the public utility industries, with every significant feature of their 
operation subjected to close public scrutiny and authoritative reg
ulation, stands in clear relief. The substitution of government ac
tion for competition as the regulatory force in the case of public 
utilities, in a general industrial milieu where competition is largely 
relied upon, is based upon a public belief that competition in the 
utility field is conspicuously ineffective. This is all the more clear 
in light of the fact that government is assigned no tasks with refer
ence to public utilities beyond those which competition is expected 
to perform in the case of industry generally. 
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The classic explanation, essentially sound if qualified, of the sup
planting of competition by government regulation in the public 
utility field emphasizes two factors: the natural tendency of public 
utilities toward monopoly, and the high degree of public interest 
attaching to utility services! It is clear that, at best, the physical 
limitations of the streets, in, under, and over which mains and 
cables must be laid and strung, would literally prevent the appear
ance of any considerable number of competing gas, electric, and 
telephone companies in any given area, and that public convenience 
dictates an even stricter limit. Householders and business men are 
reluctant to have their lawn fronts and the streets in front of their 
places of business lined and cluttered with poles and wires, and the 
general public is unwilling to have its reasonable use of the streets 
blocked continuously by excavations necessary to lay and repair 
multiple lines of mains and cables. Public convenience requires 
limited competition, if, indeed, it does not demand monopoly from 
the outset. 

The tendency toward unification of properties dictated by phys
ical factors has been reenforced many times by the economic char
acteristics of the utilities industries. To engage in the gas, electric, 
or telephone business requires the outlay of a large amount of cap
ital in a fixed, specialized plant for the production of a single kind 
of service for consumption within a restricted area. Surplus capacity 
-in some part of the system and at certain times-cannot be 
avoided, and the condition is bound to be aggravated by the pres
ence of competition. As a result, demand sufficient to utilize more 
fully the surplus plant can be satisfied for much less than a pro
portionate additional expense, and it can be induced, normally, by 
a reduction in price. Where surplus capacity and competition exist, 
the tendency to cut prices below full costs, even to a minimum rep
resenting only out-of-pocket expenses occasioned by production of 

·See Eliot Jones and T. C. Bigham, Principles of Puhlic Utilities (1931). 
Among legal writers no one has stressed monopoly as the basis for regulation more 
than Bruce Wyman, Tit, SPecial L_ Gow"";"g Puhlic S~e CorpOf'atiofll, 
a vol .. (1911). Wyman lists monopolies due to legal privileges; natural monopo
lies-based on restriction of supply, scarcity of sites, limitations of time, and diffi
culties of distribution (including the gas and electric industries) I and virtual 
monopolies-based on cost of plant, aervice on a large scale (including the tele
phone, telegrsph, and cable industries), and inadequacy of available 8Ubstitutes.. 
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the increased units of service, is difficult to resist. The alternative 
to price cutting may well be to witness the flow of patronage to 
one's competitors, and to accept insolvency as a consequence; the 
result of price cutting is frequently to achieve insolvency by selling 
service at prices below those which will enable total costs to be 
met. Exit from the business, agreements eliminating price com
petition, or formal merger under single ownership and direction 
are to be expected, in due course. 

There is much evidence, too, to show that service by a single 
larger unit may in many cases be more advantageous to the con
sumer than service furnished by competing smaller companies. The 
peculiar efficiencies of large-scale production, at least within limits, 
in terms of lower initial cost of equipment and operating expenses 
per unit of potential output, and higher "diversity" and "load fac
tors," need not be elaborated upon or debated here. It is true that 
the limits of the advantages of large-scale production are very real; 
that the advantages are realized more fully in some industries 
(electric) than in others (gas, and particularly natural gas); and 
that the benefits of economies realized in production may be of a 
quite different order from those resulting from large-scale distribu
tion of the service.8 But it also seems extremely probable, although 
empirical proof is lacking, that the costs of utility service-and, 
hence, prices to consumers to the extent that costs find expression 
in prices-are substantially lower under present conditions of mo
nopoly than they would be if similar service were furnished today 
by smaller competing concerns. 

In the case of the telephone industry still another feature makes 
for a monopoly .of service. Any person who has lived in a com
munity served by competing telephone companies, and who has 
suffered either the inconvenience of being unable to reach a party 

I It is interesting, in this connection, to consider whether the telephone industry 
is properly to be classified as increasing or decreasing cost. As more subscriben 
are added, necessitating added connection~ the cost per subscriber clearly rise .. 
But it is also true that as more subscribers are connected, the nature of the resulting 
service, with reference to which the new unit cost should be calculated, becomes 
quite different. And see the discussion of the "call-mile-minute" as distinct from 
the "subscriber" as the significant unit of service, in Jones and Bigham, Principul 
of Public Utilities, p. 88 ff. See the same work, pp. 72.-91 and citations therein 
for a treatment of utility costs under competition. 
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served by another "line," or the added cost of subscribing to two 
telephones, will understand the insistence of consumers generally 
that competition be supplanted by single<ompany service. 

Even though a utility service is furnished in any community by 
two or more companies, the position of any consumer is not sig
nificantly different }rom that which he would occupy if he were 
served by a monopolistic company. He is both free and able to buy 
his groceries daily from any of many competing stores, but it is not 
possible for him to buy gas, for example, elsewhere than from the 
concern with whose distribution system his gas-burning equipment 
is at the time physically connected. Nothing short of desperation 
borne of excessive and long<ontinued abuse would induce him to 
incur the cost and inconvenience of changing companies, and of 
course, once the new arrangement had been made he would find 
himself once more removed from the current of active competition. 
It will be appreciated that these considerations and conclusions 
apply equally to the related question whether or not it is proper to 
treat as monopolistic the sale of gas (to continue the example) by 
the only gas company in the area, when substitute services (for 
example, electricity, coal, oil) are available in the usual way. The 
fact that some competition exists between gas and competing sub
stitutes is significant for the substantive problems of rate regula
tion, but its presence does not make government control of gas rates 
any less necessary. 

The telegraph industry calls for a special word. While consid
erations of large-scale efficiency, the dangers of competition, and 
the benefits of unified service have brought about concentration in 
the case of the telegraph, complete monopoly has never been real
ized in this industry in the United States! Today the industry is 
almost completely in the hands of two major systems which com
pete on a national scale-the Western Union and the International 
Telephone and Telegraph (Postal Telegraph) groups-and these 
are subject, as well, to some slight local competition from seven 
other small concerns. 

In light of common knowledge of the part played by these in-

• See 73 Congo a less., Pr6linrm., R6,on Oft C-u:III;Oft Co",,.,,us. H. 
rep. U73. 
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dustries in the social and industrial life of every community and 
of the nation as a whole, no attempt will be made here to dwell 
on their importance. Commercially, industrially, and in relation to 
domestic life they are key industries beyond question, and from the 
point of view of national defense and the development of national 
culture, their significance is self-evident. The immediate concern of 
any individual with these services is, of course, a. matter of "more 
or less." He finds it possible, however inconvenient, to live without 
electricity, gas, or a telephone in his home, and he may never in 
his life experience the luxury of sending a telegram; and the point 
will be made later that the demand for all of these "necessary" 
services is quite susceptible of stimulation by lowered prices. A 
great many communities, of course, are completely without one or 
more utility services. Further, it should be noted that society does 
not regard utility services as sufficiently important to warrant the 
provision of such services to everyone irrespective of individual 
ability to pay for them on a commercial basis. None the less, the 
individual's interest in the availability for his own enjoyment of 
electric, gas, and communication services is relatively very great, 
and this concern is augmented by his indirect interest in living in a 
society where these services are readily available for general social 
and industrial use.6 

It has been easier to accept the intervention of government in 
the affairs of utilities industries because negotiations for street oc
cupancy and eminent domain involve them at the outset in a gov
ernmental relationship more intimate than that enjoyed by other 
industries; and this fact also supports the proposition, frequently 
advanced, that since public utilities have been given important pub
lic rights they should be subject to special public regulation. Strictly, 
this proposition relates not to the need for or desirability of gov
ernment regulation, but rather to the right of the government to 
regulate. It has had effect, however, on the question of policy. 

Of such stuff, then, is the case made for abandoning regulation 
by competition, and incurring the effort and expense of government 

• Of course society's concern is related to the effects upon individual and national 
life of leaving the industry under the control of nnregulated monopoly, not to 
the disaster that would confront society if it were to find itself deprived completely 
and permanently of utility services. 
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regulation: a driving tendency toward monopoly in industries of 
such importance that the public is aroused and, through its govern-

,ment, expresses a' willingness to undertake a positive program to 
conserve interests that would probably be lost under uncontrolled 
monopoly-the whole rendered more palatable by reason of cir
cumstances which, involve the industries in unusual governmental 
contacts quite apart from regulation.-

The significant points of contact between public utilities and the 
public (as between all industries and the public), and, hence, the 
focal points of government regulation (as well as of the processes 
of competitive individualism) are the matters of the adequacy and 
quality of service, and its price. Just as these matters were the con
cern of the judiciary in private actions brought by aggrieved parties 
under the common law, so today they are the major concern of the 
governmental administrative agencies charged with the duties of 
positive regulation. The over-all task of public utility regulation is 
by inducement or compulsion to evoke and make continuously 
available for actual consumption the maximum amount and quality 
of utility service consistent with society'S accepted pattern for the 
provision of goods and services generally from a limited stock of 
productive resources. Needless to say, this broad conception of reg
ulation constitutes, at best, no more than an abstract, philosophic 
background for the day-tCKiay objectives and activities of regula
tory agencies. Instituted and developed in the thick of the battle 
in answer to the call of immediately pressing conditions, rather than 
as an expression of broad, deeply held philosophic convictions, util
ity regulation has been concerned mainly with the restrictive duties 
of prevention, rather than the positive goals of promotion. It has 
been directed primarily to the prevention of "extortionate" or "un-

• One word of warning should be lOunded. A regulated industry, of coune, 
is "different" from an unregulated industry in the fact of ita regulation. But 
forces which make for regulation of any industries at any time are 10 uncertain 
and 10 much the product of shifting cin:umstan~ typically matters of opinion 
and policy--that it is a mistake to regard them as "inherently" and "naturally" 
operative in the case only of certain kinds of undertakings. 

The discussion thul far has been concerned with the circumstances under which 
the government, supplanting competition as the regulator of economic activity 
in the public utility field, hal undertaken to control the price, adequacy, and quality 
of utility services. The related question as to when, under the federal constitution, 
IUch regulation may be undertaken, will be touched upon later. 
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justly discriminatory" charges, with consideration always being 
given, of course, to the desirability of allowing rates sufficiently 
high to enable and encourage the rendering of service of the de
sired amount and quality (as vaguely felt and measured). Although 
its conceptions and vision have grown clearer and larger with the 
years, and despite the increased trappings and vigor of its mechan
ical operations, rate control is even today predominantly protective 
and restrictive in its viewpoint and processes. As currently prac
ticed in a long and crowded line of adversary proceedings, the 
function of rate regulation is to keep the total burden of rates "low 
enough," and to supervise the spreading of the burden in an "equi
table" way among the several classes of consumers. 

A similar situation exists with respect to the regulation of ade
quacy and quality of service. On rare occasions the government 
orders the construction of new or added facilities in line with an 
"undertaking" originally assumed by the utility; and currently, 
for the first time, the government is asserting leadership in redis
tributing the operating properties controlled by the country's util
ity holding company systems, with a definite eye to the improve
ment of operating efficiency and the enhancement of service. But, 
in the main, here as in the field of price control, regulation largely 
takes the form of a control over utility operations in individual 
cases, in terms of restrictive minima; only recently, sporadically, 
and with hesitation has there been undertaken a program of posi
tive regulation designed to achieve the optimum utilization of re
sources entrusted to its guardianship. 

Any scheme of government regulation which operates within the 
framework of a- generally competitive economy must be synchron
ized with the competitive mechanism and processes if gross mal
adjustments are to be avoided. Public utilities draw their resourc~ 
-capital, materials, man-power-from the competitive markets 
governing society's stocks of resources. It is important that utilities 
be in a position to attract enough from these stocks in competition 
with the rest of industry, and yet not be so situated that an in
ordinate amount of society's scarce factors are drawn away from 
other employments; and it is important that the use of utility 
services be neither enhanced nor retarded inadvertently, relatively 
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to the use of other goods and services.7 The delays and rigidities 
which may come to characterize governmental price fixing are quite 
capable of contributing unhappily to cyclical disturbances and un
der-employment within the economic system. To the extent that a 
major aim of any economy is to achieve full, continuous utilization 
of its resources, it becomes one objective of utility regulation to 
establish conditions and standards of pricing conducive to the at
tainment of this goal, both immediately in the utility area and 
more widely through the impact of utility rates upon prices, spend
ing, and investment generally.' Regulation of public utilities is a 
part of society's total regulatory mechanism, dovetailing with other 
regulatory devices and, particularly, with the processes of com
petitive individualism, to achieve in its own sector, considered both 
individually and as a part of the total economy, major objectives in 
terms of allocation and full use of resources and division of product. 

There remains the complication, the nature of which will be 
more fully developed later, that the competitive standard to which 
it is sought to adjust the processes of regulation may be quite in
capable of identification or ascertainment. It is probably true that 
regulation can never achieve more than a rough approximation of 
the results which perfect competition probably would have worked 
out in these industries-that is, it must be regarded as a "make
shift" for a condition of competition which never has existed and 
never can exist-and society must be prepared to accept some de
gree of maladjustment as inevitable. Society may, of course, quite 
appropriately seek other than "competitive" ends. But it should 

'But see John Bauer and Nathaniel Gold, Public Utility VIlIlMltio" for Purposes 
of Rllte Control (1934), pp. 13-14. If over-all earnings of a utility are kept 
in line with the "competitive" standard, it is possible more freely (although not 
reasonably without regard for consequences) to permit other than competitive 
considerations to be expressed in individual charges. Taxes or subsidies are, of 
course, available as "correctives" of an over-all rate policy which i. made to 
subordinate competitive criteria, and there may be temporary departures if it is 
known that later correction is contemplated. 

• See J. D. Sumner, "Public Utility Prices and the Business Cycle," RftIUw of 
Economic Stlltistics, Vol. u (1939), pp. 97-109. 

It is not intended to suggest that the "rest of the economy" does not itself contain 
a host of "imperfections" and "rigidities" and there is no intention to affirm an 
identity of the processes and results of the actual workaday industrial system with 
those of a theoretically pure and perfectly competitive economy. 
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not depart from a program of harmonizing the processes and pol
icies of public utility regulation with the larger competitive econ
omy, without conscious purpose, and without seeking to ascertain 
the extent and implications of its departure. 

II. THE STRUCfURE AND PROCESSES OF REGULATION 

From the middle of the last century to the present the opera
tive structure of public regulation of utilities has undergone con
tinuous reorganization and revamping, both studied and sporadic, 
to meet the problems which have emerged from the ever-varying 
relationship of utilities to the public. Technical progress in the in
dustry, and the changing character of our economic, social, and 
political life, have combined to produce a host of regulatory prob
lems uncontemplated when utility services first began. As new 
tasks have appeared, regulation has gone further and deeper into 
areas once free of government controls, and as new philosophies 
and practices have been given expression, and new agencies of reg
ulation have been created, every branch and level of government
executive, legislative, judicial, and administrative, and federal, state, 
and municipal-has felt the impact. From crude, occasional, rigid 
efforts to afford a rough kind of protection against extortion, the 
aims of regulation have been expanded to comprehend a greater 
measure of protection, and at least to contemplate promotion; and 
the machinery of regulation has been recast toward the attainment 
of continuity, expertness, flexibility, thoroughness, and co-ordina
tion of regulatory agencies with the areas of regulation. 

A. Public Utilities at Common Law 

Modern public utility regulation has its roots in the early law of 
public or common callings, and it is certain that if present-day 
statutes and administrative rulings were suddenly to be swept 
away, the courts would move almost automatically into the void 
thus created and resume their negative control, earlier exercised 
in sporadic suits at common law, over the prices, quantity, and qual
ity of utility services. 

The common law, as worked out and applied by English courts 
in suits brought by aggrieved parties to recover damages from per-
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sons engaged in "common employments" for failure to perform in 
accordance with their "undertakings," built up a series of obliga
tions to which every such enterprise or employment was made 
subject by reason of its legal status thus imposed, and quite irre
spective of the presence or absence of any statutes or contractual 
commitments.' It.)s probably the case that the distinction made by 
the early common law between "common" or "public" occupations 
on the one hand and "private" employments on the other did not 
rest upon the nature of "common" callings as kinds of occupations, 
but rather upon the fact that such a calling was operated as a 
"business" dealing indifferently with the public at large rather than 
with particular customers only. It was the conduct of the enterprise 
rather than the kind of service performed1o that prompted the 
courts to characterize a calling as "common," and to impress upon 
it the obligation to serve all comers. Other obligations or duties 
were added, but the class to which they applied grew smaller as the 
centuries passed until finally, of the old group, only common car
riers and innkeepers remained. These came to be thought of as 
exceptional (as indeed they were in the prevailing philosophy of 
the nineteenth century) and were termed "public" businesses or 
callings. 

Save in the case of the gas industry, which for a short period was 
regarded by the courts as not dissimilar to the ordinary run of com
petitive industries, there seems to have been no time when the pub
lic utility industries treated in this chapter were looked upon by 
the law as other than public or common callings.ll This has meant, 
so far as privileges are concerned, that these industries typically 

• On the prevalence in early England of laws relating to business, with examples 
and citations, see E. A. Adler, "Business Jurisprudence," Harwtll'tl LIIUJ R«1iew, 
Vol. a8 (1914), p. IH. And see H. Rottschaefer, "The Field of Governmental 
Price Control," Yal. LtI'W Journal, Vol. 35 (1926), p. 438 • 

.. E. A. Adler (whose articles, "Business Jurisprudence," cited above, and "Labor, 
Capital and Business at Common Law," Harwtll'tl LtI'W Rwie<w, Vol. a9 (1916), 
p. a41, develop the theory followed here) enumerates a long list of "common" 
employments, few of which could conceivably have been exceptional either in the 
degree of their social importance or in their possession of any unusual tendencies 
toward monopoly. 

U See Wyman, Public S~. C01jo",,;otJ$, Vol. I, sections 94, Ill, 112 (gas), 
113 (electric plants), 133 (telegraph), and 136 (telephone), and cases cited. 
And see Y. B. Smith, N. F. Dowling, and R. L. Hale, Cam Oil u.. LtIW 0/ Public 
UlililUs, and ed. (1936), Chap. I, sec. I. 
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have been given the right of exclusive service (late), public finan
cial assistance, the power of eminent domain, and special privileges 
in the use of the public highways; and quite apart from statutory 
impositions have been made subject, in common law proceedings, 
to the general duty within the limits of their profession to serve all 
comers, and to the ancillary duties to serve adequately, at a rea
sonable price, and impartially.l: Of even greater significance, per
haps, is the fact that legislative enactments (presently to be dis
cussed) governing gas, electric, telephone, and telegraph rates and 
services have been held not to contravene the Fifth and Fourteenth 
Amendments. Despite the constitutional in junctions against gov
ernmental taking of property without due process of law and 
against denial of equal protection of the laws, the Supreme Court 
has never evinced the slightest disposition to regard these industries 
as other than affected with that "public interest" which marks them 
for inclusion in the small special group of "public callings" whose 
prices and services are amenable to public regulation.18 

U Wyman, Public Service Corporations, sections 50 ff. and 330 ff. As Wyman 
puts it, "The duty placed upon everyone exercising a public calling is primarily 
a duty to serve every man who is a member of his public. Implicit in this primary 
duty, necessarily involved in its full performance are various requirements. Not 
only must all be served, they must have adequate service; not only must they not 
be charged extortionate rates, but there must be no discrimination practiced" (sec. 
330 ). 

C. K. Burdick, in "The Origin of the Peculiar Duties of Public Service Com
panies," Columbia Law Review, Vol. 11 (1911), pp. 514-31, 616-38, 743-64, 
points out that the duty to serve for reasonable compensation survived for common 
callings from a time when it was required of all services, and that the duty of no 
discrimination in the order of service is similarly old; but that the duties to furnish 
adequate facilities and not to discriminate in price are relatively recent in origin. 
They all derive from the primary duty to serve all comers. 

B "The transportation of property--business of common carriers--is obviously of 
public concern and its regulation is an accepted governmental power. The tran .. 
mission of intelligence is of cognate character. There are other utilities which are 
denominated public, such as the furnishing of water and light, including in the 
latter gas and electricity. We do not hesitate at their regulation nor at the fixin~ 
of the prices which may be charged for their service." German Alliance Insurance 
Co. v. Kansas, Z33 U.S. 389, 406 (1914). 

In answer to claims that "due process" is violated by statutes fixing or authorizing 
the fixing of prices, the Supreme Court has held that price control is constitutional 
in the case of ''public callings"-industries "affected with a public interest.» The 
Court, relying on language extracted from Lord Hale's long forgotten 1 7th 
century essay on sea ports, stripped of its context and divorced from the factual 
situation which gave it meaning, has never been clear either on the content or 
the rationale of the ''public calling" concept. In the leading case on the subject, 
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While it is true that public utilities were born into and have since 
remained in a regulated status at common law, the development 
of the industries and the increasing complexity of utility-public re
lationships, seemed early to call for an orderly system of regula
tion including definite, pre-stated duties and standards, raised from 
an individual to a broad public basis and enforced by means more 
specialized and effective than private lawsuits brought in ordinary 

testing the constitutionality of an Illinois statute setting maximum charges for 
grain elevaton, the Court quoted loosely from Lord Hale's irrelevant treatise: 
" ••• when private property is 'affected with a public interest, it ceases to be ;uris 
trifJat; only!" It added: "Property does become clothed with a public interest 
when used in a manner to make it of public consequence, and affect the community 
at large. When, therefore, one devotes his property to a use in which the public 
hal an interest, he, in effect, grants to the public an interest in that use, and must 
submit to be controlled by the public for the common good, to the extent of the 
interest he has thul created." (Munn v.lllinois, 94 U.S. JI3, 12.6 (1876). And see 
B. P. McAllister, "Lord Hale and Busine .. Affected with a Public Interest," 
HtlrfJartl Law RftJiew, Vol. 43 (1930), p. 7591 and W. H. Hamilton, "Affectation 
with Public Interest," Yaltl Law Journal, Vol. 39 (1930), p. 1089.) In the sixty 
year. since the Munn case, the Court has failed to set out criteria by which legis
latures desirous of regulating particular businesses can determine in advance of 
litigation whether the businesses will impre .. the Court as being sufficiently affected 
with a "public interest" to lend "due process" to an otherwise unconstitutional 
operation. The presence of an historical precedent or an inherent tendency toward 
monopoly and great public importance seem to have characterized several of the 
enterprises which the Court has permitted to be regulated, and one writer has 
suggested "necessity" and "consumers' disadvantage" as the significant tests (Rex
ford G. Tugwell, Tlu Economic Basis of Public Interlll (192.2». Decisions in 
many cases will support some or all of these criteria, but while they may help in 
classifying and rationalizing past actions of the Court they furnish no clue whatever 
as to the future. Leading cases serve only to emphasize the uncertainty, and to dem
onstrate the "policy" character of the Court's decisions, i.e., a business is affected 
with a "public interest" if a majority of the Court feels that it should be regulated. 
". • • the notion that a business is clothed with a public interest and has been 
devoted to the public use is little more than a fiction intended to beautify what 
is disagreeable to the sufferers," said Mr. Justice Holmes, dissenting in Tyson f!!I 
Brothw v. Banton, a73 U.S. 418, 446 (19z7) I and Mr. Justice Stone, also 
dissenting in the same case, added (4$1): "To say that only those businesses 
affected with a public interest may be regulated is but another way of stating 
that all those businesses which may be regulated are affected with a public interest." 
The question-begging character of the concept is well illustrated by Chief Justice 
Taft's classification of businesses "clothed with a public interest" in Wolff Paclting 
Co. v. Court of Intlustrial RtllatiotU of Kansas{ a6a U.S. 52.2, SlS (19z3), as 
(I) those carried on under a public grant, (z) those recognized as such from 
earliest times, and (3) those which, ''though not public at their inception, may 
be fairly said to have risen to be such." 

Many of the "public calling" cases, especially in recent yean, have been decided 
by a divided court, the division occurring on two issues not always explicitly 
recognized: (I) is it the task of the court, or of the legislature (proceeding care-
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courts. The earliest controls beyond the common law were imposed 
through special legislative charters and municipal franchises.14 

B. Control by Charters, Franchises, Statutes, and Ordinances 

Early public service enterprises were incorporated by special leg
islative enactments, the charters granting not only the right to 
exist as legal entities with the customary corporate privileges, but 

fully and without caprice) to decide whether, in a given industrial, .ocial, and 
political situation, a business should not be subjected to public regulation; and (a) 
if the court is to decide, do the realities of the situation call for regulation or do 
they demand the preservation of "free individualism"/ The decision in the lateat 
case, Nebbia v. New York, :&91 U.S. 50a (1934), suggests that after a lapse of 
several years the court may now be willing to concede a greater measure of finality 
to the will of the legislature, and, further, that it may at last have freed itself 
from the influence of Lord Hale's mystic praseology. Regulation of milk price. 
was upheld, although "we may as well say at once that the dairy industry i. not, 
in the accepted sense of the phrase, a public utility." "The statement that one haa 
dedicated his property to a public use is, therefore, merely another way of saying 
that if one embarks in a business which public interest demands shall be regulated, 
he must know regulation will ensue." "The phrase 'affected with a public 
interest' can, in the nature of things, mean no more than that an industry, for 
adequate reason, is subject to control for the public good" (pp. 531, 534. 536). 

Leading cases, the industries for which regulation was BOught, and the decision. 
are: Munn v.lllinois, 94 U.S. 113 (1876), grain elevaton, upheld; Budd v. New 
York, 143 U.S. 517 (189a), floating grain elevators, upheld; Brass v. North Da
kota, 153 U.S. 391 (1894), grain elevators, upheld; Noble State Bank v. Haskell, 
:&!9 U.S. 104 (1911), banking, upheld; German Alliance Insurance Co. v. Kansas, 
cited above, fire insurance, upheld; Block v. Hirsh, a56 U.S. 135 (19U), building 
rentals (emergency), upheld; Wolff Packing Co. v. Court of Industrial Relations 
of Kansas, a62. u.S. 52.2. (192.3), production of food, clothing, fuel, denied; Tyso" 
/!!if Brother v. Banton, 2.73 U.S. 418 (19a7), resale of theater tickets, denied; 
Ribnik v. McBride, :&77 U.S. 350 (192.8), employment agency, denied; Willian" 
v. Standard Oil Co., :&78 U.S. a35 (192.9), gasoline retailing, denied; Tagg 
Brothers and Moorhead v. U.S., a80 U.S. 42.0 (1930), livestock broken (inter
state commerce), upheld; New State Ice Co. v. Liebman", 2.85 U.S. 26a (1932), 
manufactured ice, denied; Nebbia v. New York, 2.91 U.S. 502 (1934), milk, 
upheld. 

The fact that despite the sixty-year controversy over the "public calling" con
cept, the right of government to control the electricity, gas, telephone, and tele
graph industries has never been contested before the Supreme Court testifies conclu
sively to the great bulk and force of opinion, both within and outside the industries, 
behind their regulation. 

,. It is not intended in the foregoing to suggest that public utilities are regulated 
today because common callings were regulated at common law. The characteristiCi 
of public utilities would probably have produced some type of regulation quite 
apart from historical precedent, but it is undoubtedly true that regulation of public 
utilities in the United States came and assumed its particular pattern earlier than 
would have been the case because for centuries the common law bad been familiar 
with a special category of "common callings." 
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also special privileges such as tax immunity, the right of eminent 
domain, and the right to use public property. Occasionally, early 
charters granted exclusive rights to operate in stipulated areas, al
though in the main monopolies were not established. These privi
leges were extended, it was said, to aid in the accomplishment of 
"governmental" purposes, and in return there were imposed upon 
the grantees such specific duties and obligations as were deemed 
necessary to protect the public.11 Inevitably, then, early charters of 
incorporation became vehicles of detailed and elaborate regula
tion.le Such price restrictions as were imposed provided a ceiling 
for rates, by means either of a specified schedule of maximum 
charges or an arbitrary limit on net profits. Frequently the charter 
provided that construction or operation must begin by a stated 
time and that certain services must be provided by the grantee in 
order to bring all of the charter privileges into operation. Often 
the common law duties, such as that of serving all applicants at 
non-discriminatory rates, were spelled out in detail. 

Regardless of the care or detail with which charter provisions 
were drawn, however, the results were rarely satisfactory for long. 
Attempts to write rigid terms of regulation in the face of multiple 
unknown contingencies were largely unsuccessful. The inflexibility 
of charter provisions in periods of rapid change led to disregard or 
violation of the terms by all parties. Nor was there any effective 
administrative machinery to keep informed of events or to attempt 
enforcement of charter stipulations; enforcement was sporadic and 
frequently ill-timed and influenced by considerations other than 
concern for public welfare. 

The general situation was not greatly changed-certainly not 
markedly improved-by two major governmental developments 
that came with the latter part of the nineteenth century-the spread 
of general incorporation acts and the practice of delegating powers 
to municipalities to control the use of their streets, and hence, in a 

II This statement of fact is not to be taken as a commitment on the moot question 
whether certain businesses became "public" because special privileges were granted 
or, on the contrary, whether the privileges were granted because the businessel!l 
were "public!' 

II For a discussion with examples of early public service corporation charter 
provisions, see M. H. Hunter, "The Early Regulation of Public Service Corpora
tions," 4mwictlff Eco"omic Rwiftu, Vol. 7 (1917), p. 569' 
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measure, the utilities whose operations involved such use. The net 
effect was simply to transfer many regulatory problems from the 
state legislatures to the municipalities with their heterogeneous 
array of councils and officials, and, not infrequently, to complicate 
the situation by bringing the diverse policies of these subordinate 
agencies into conflict with the contradictory· charter policies of legis
latures jealous of their powers.17 The problem was further com
plicated by the fact that the development both of regulatory pol
icies and machinery had to be achieved in the confusing midst of 
the rapid growth of the cities, constant changes in the technical and 
financial features of its public utilities, and the disconcerting 
vagaries of American municipal politics. The perplexing problems 
of franchises and regulation were passed on to a succession of inex
perienced local officials. Untrained, they could learn only by their 
own mistakes, and it was the task of each in turn to reduce to some 
kind of order the rank growth of charter grants, franchises, inter
pretations, and "understandings" from previous administrations. In 
addition, the prevailing doctrines of free competition and laissez. 
faire, favorable to general incorporation acts, argued against aggres
sive regulation. 

Municipal authorities progressed through several stages in es
tablishing standards for the use of city streets. During the first 
half of the nineteenth century, promoters who undertook to pro
vide transportation, gas, or water services were regarded generally 
as public benefactors, to be rewarded and encouraged by liberal 
franchises, often granted in perpetuity. Not infrequently the trans
actions were characterized by corruption of local officials, and the 
gaining of valuable privileges without compensatory obligations. 
Occasionally, where the value of franchise concessions was appre
ciated, franchises were offered on a competitive basis to the highest 
bidder-a practice which led sometimes to the payment of fantastic 
prices. Frequently the bid took the form of services to be rendered 
to the municipality, and the magnitude of the obligations assumed 
by the grantees seriously prejudiced any effective compliance with 
the terms of the franchise as a whole. Difficulties and controversy 

"See D. Wilcox, "Elements of a Constructive Franchise Policy," in Clyde L. 
King, The Regulation of Municipal Utilities (19u), pp. 137 ff. 
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were rife, and the effects of liberal grants at assorted prices, in 
terms of municipal corruption, high rates, and impaired service con
tinued to be felt for many decades. 

In many municipalities, competing utilities were allowed to use 
the streets. The policy of competition, effected generally through 
long-term or perpetual but non-exclusive franchises, was often ap
plied to gas andeIectric companies. In fact, it is only within the 
present century that the essentially monopolistic character of pub
lic utility industries has found complete reflection in a thorough
going policy of exclusive grants. Where the franchises were for 
stipulated periods, rather than perpetual, added difficulties arose: 
short terms offered insufficient security to utilities to induce sub
stantial commitments of capital, and gave rise to constant bicker
ing and controversy; long terms deprived the public of its most 
effective weapon for compelling satisfactory service and, as t~e 
terms neared completion, all the controversy characteristic of short
term franchises ensued. 

Charters and municipal franchises were rigid, whereas flexibility 
commensurate with the developing and ever<hanging features of 
the utility problem appeared to be an obvious need. In an effort to 
anticipate all conceivable contingencies with reference to the whole 
range of regulatory problems-tenure, special privileges, taxation, 
extent and standards of service, rate levels and schedules, accounts, 
reports, procedures, and penalties-franchises were filled with a 
most complicated array of technical terms and conditions, many of 
which were capable of conflicting interpretation and all of which 
were potential sources of costly controversy. Needless to say, events 
produced far more contingencies than the makers of franchises ever 
contrived to foresee. But even where foresight, capacity, integrity, 
and diligence happened to be combined in the persons of local 
authorities, limited jurisdiction soon nullified their most inspired 
efforts. As utilities banded together into financial and operating 
systems spreading far beyond the boundaries of single municipal
ities, new problems of locality discrimination were heaped upon the 
undigestsd mass of problems already existing, and local officials 
found themselves incapable, both because of limited jurisdiction 
and by reason of composite accounts, absentee records, and the 
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intricacies of allocation, to cope with either the problems of regula
tion or the enhanced bargaining power of the growing utilities. 
The demand grew for informed, flexible, continuous, expert con
trol by agencies possessed of a jurisdiction coextensive with the 
operating area of the utilities to be regulated, and an effective 
power commensurate with their jurisdiction. During the latter third 
of the nineteenth century, such an agency had been developing, and 
when, at the turn of the century the need was felt to be acute, 
the instrumentality of the administrative commission was at hand. 
The inadequacies of regulation by charters and franchises led 
slowly not only to change, but with certainty to the particular 
regulatory agency which has dominated the scene throughout the 
present century. Modern utility regulation, with its achievements 
and shortcomings, is, for the most part, regulation by administra
tive commissions.1s 

C. The Rise of State Administrative Commissions 

The commission form of continuous administrative regulation on 
the basis of general standards laid down by legislatures developed 
steadily in the United States during the nineteenth century, and 
was employed increasingly after other measures and agencies had 
demonstrated their shortcomings. Commission regulation of bank
ing was instituted in Massachusetts in 1838, and of insurance in 
1854.19 Railroad commissions were established as early as 1839 in 
Rhode Island, 1844 in New Hampshire, 1853 in Connecticut, 
18SS in Vermont, 1858 in Maine, 1867 in Ohio, and 1869 in Mas
sachusetts. These were "weak" commissions; their chief functions 

sa It should be realized that throughout the period prior to the rise of adminis
trative regulation, when control was principally a matter of state charters coupled 
with municipal franchises, resort was had also to state legislative enactments relating 
to specific phases of utility operation, to municipal ordinances, and to litigation 
brought by individuals seeking judicial recognition and enforcement of the statutory 
or common law duties of public utilities. The difficulties (largely indicated above) 
inherent in these regulatory devices--charters, franchises, statutes, ordinances, and 
lawsuits--are obvious to present-day students of regulation, but it was only through 
long and painful experience that each of these methods came to be succeeded by 
others, and all in turn gave way at last to control by administrative commissions. 

For examples of early laws and machinery of regulation see Hunter, American 
Economic Rwiew, Vol. 7, p. 569. 

11 See L.D. White, "The Origin of Utility Commissions in Massachusetts," lout'
nal of Political Economy, Vol. :l9 (19U), p. 177. 
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were to collect and disseminate information, and to offer recom
mendations to their respective state legislatures.2o Despite their 
limited jurisdiction, however, and their lack of mandatory power, 
the work and experience of these commissions constituted a valuable 
and necessary foundation for the extension of jurisdiction and ac
cretion of power 'Yhich they were later to enjoy.11 

The widespread discontent of farmers and small business men 
in the Middle West, consequent upon price declines, high interest 
rates, and high and discriminatory transportation prices in the late 
1860'S furnished the occasion and impetus for the first clear ad
vance from the original concept of regulation by advisory com
missions. In 1871, after several years of agitation, the Illinois 
legislature enacted statutes fixing maximum charges for the han
dling and storage of grain, and established the Railroad and Ware
house Commission to enforce the laws; and in 1874 the Commis
sion was empowered to determine and fix reasonable maximum 
charges for transportation of passengers and freight for each rail
road corporation doing business in the state. In 1874, the legisla
tures of Iowa, Wisconsin, and Minnesota passed maximum rate 
statutes applicable to railroads, and Minnesota set up a commis
sion to enforce the statutory schedules. Georgia enacted a similar 
law in 1879, and in the same year the new state constitution di
rected the legislature of California to create a railroad commission 
with power to fix maximum rates. 

Although the movement for state railroad commissions with 
mandatory powers lost some of its force in the period 1880-1900:1 

• See F. C. Clark, SIIII, Raiwou CommissiotJS. Publications of the American 
Economic Association, Vol. 6 (1891), p. 483 • 

.. See Clyde O. Ruggles, ASP'CII 011116 Orgtmil!llho". FUtICliotJS, tmJ Fitumeing 
01 SIfIII Public Ulili" Co"""issi_ (1937). And note "The Massachusetts Com
misaion furnishes the most conspicuous instance of the purely advisory commission, 
depending upon investigation, the justice of its conclusions, and the force of public 
opinion for the enforcement of its recommendations; and by reason of its IUc:cessful 

working under a novel plan and of the ability of its membership it has ahraya 
made its in1luence widely felt." 49 Congo 1 lesa., S. rep. 46, R'1on 01 "" SmfIII 
S,I,eI Committ" o"I",,,.SIIII, COmmIr'C' (1886), Part I, p. 66. 

• Continued low prices, the alleged alackening of railroad construction, active 
h08tility to the new commissions, and the decision of the Supreme Court in W..bIllA, 
SI. Louis tmJ PtlCiftc RailVtIY CO. V. IUi"ou, 118 U.S. SS7 (1886), followed by 
the creation of the Interstate Commerce Commission in 1887, were important 
factors in the decline. 
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the seed of administrative regulation was still active; it needed only 
to fall on the fertile field constituted by the gradually worsening 
local utility situation to take root and flourish. As a matter of fact, 
the process was shortly under way. In Massachusetts, the gas in
dustry, faced by competition from improved and cheaper processes 
and from the electric industry, welcomed the establishment of a 
state gas commission empowered to give a final decision, on appeal 
from local authorities, on requests for permission to enter the in
dustry.23 The move to protect gas investments proved to be an 
opening wedge, and by 1896 the Commission had been given con
trol over electric light companies and, in addition to very substan
tial inquisitorial powers and power to prescribe accounts and rec
ords, was authorized to investigate and hold hearings on rate and 
service complaints and to order reductions in rates or improve
ments in service. The Commission's "orders," however, were in 
the form of recommendations.24 

This period saw, as well, the institution of several investigations 
of the utilities sitUation, and these inquiries, together with intermit
tent and scattered delegations, once more, of regulatory tasks by 
state legislatures to state railroad commissions, culminated in the 
Wisconsin Public Utility Law of 1907 and New York Public Serv
ice Commission Law of the same year-the beginning of the mod
ern era of public utility regulation.- Then followed a wave of 

.. See White, Journal 0/ Political Economy, Vol. 29, pp. 189-91. And tee 
J. H. Gray, "The Gas Commission of Massachusetts," Quarterly Journal 0/ Eco
nomics, Vol. 14 (1900), pp. 509-36 • 

.. See Irston R. Barnes, Public Utility Control in Massachusettl (1930), pp. 
15 fl., and 96. See also J. H. Gray, cited above, at p. 519. In 1894 Mauachusetu 
passed a strict, rigid, anti-stock-watering law. See J. B. Eastman, "The Public 
Service Commission of Massachusetts," Quarterly Journal of Economics, Vol. 2,7 
(1213), pp. 699-707. 

There is no determinable pattern in the slow growth of railroad commission 
powers at this time, but the steady accretion had reached considerable magnitude 
by 1907. In 1905 plenary railroad rate-fixing powers and the power to define 
and enforce railroad service standards were granted to the Wisconsin Railroad 
Commission; and the jurisdiction and powers of the Indiana and Washington 
commissions were also extended in the same year. At this time, too, a New York 
legislative committee, for which Charles Evans Hughes was counsel, recommended 
the establishment of an administrative commission to regulate the gas and electric 
industries; and the legislature reduced electric rates in New York City and created 
a committee to investigate the price of New York City gas. In 1906 the price of 
gas was reduced on advice of the committee. In 1907, with Hughes as governor, 
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state legislation which resulted within the next decade in the estab
lishment of commissions exercising varying degrees of control over 
local public utilities in well over half of the states. A considerable 
number of these laws were patterned substantially on the Wiscon
sin statute, which is one of the landmarks of American public law. 

In addition to powers over common carriers (including tele
graph), the Wisconsin Railroad Commission was granted jurisdic
tion over companies furnishing the public with telephone, heat, 
light, water, and power services.1I The Commission was directed to 
establish valuations for "all the property of every public utility 
actually used and useful for the convenience of the public," and to 
keep itself informed of new construction, and was authorized to 
make revaluations on its own motion. It was required to prescribe 
a uniform system of accounts (utilities were forbidden to keep any 
other accounts) and to provide for examinations and audits; and, 
as well, to determine rates for annual depreciation allowances to 
which, together with Commission regulations respecting deprecia
tion funds, utilities were required to conform. The Commission was 
authorized, further, to inquire into and keep itself informed as to 
the manner and method in which utility management was con
ducted. These powers, ancillary to very complete powers over rates 
and service, were substantial even if judged by present day stand
ards, and they were almost revolutionary by the standards of their 
own time. They were essential, however, if the Commission was to 
perform effectively its duties under the rate and service sections of 
the act. Each utility was required to file its schedule of rates with 
the Commission, to conform strictly to its rates so published, and 
to refrain from changes in rates without ten days' notice. Upon 
complaint made against a utility by any mercantile, agricultural, or 

New York'. Public Service Commission Law was enacted, creating one commission 
with jurisdiction over utilities in Greater New York City, and another commission 
to control local utilities outside of New York City and all steam railroads in the 
Itate. See Laws of New York, 1907, Chap. 439l New York Public Service Com
mission, First District: R'10,., fo,. 1M SiJr Montlu Emling D,clmb". 31, 1907, 
Appendix ] l H. M. Pollock, "Public Service Commission of the State of New 
York," A"",,1s of 1M A""";ctnf Ac.tUm, of PoliticiJlllflll Soci4l Scinrc" Vol. 31 
(1108), p. 649· 

Wisconsin, 1907 Laws, Chap. 499. It will be noted that the name of the 
commission (not changed to "Public Service Commission" until 19]1) falls far 
short of indicating ita full jurisdiction and powers.. 
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manufacturing society, by any municipal organization, by any 25 
persons, or, indeed, the utility itself, as to any matter affecting its 
product or service, or on the Commission's own initiative, when
ever it "shall believe that any rate or charge may be unreasonable 
or unjustly discriminatory or that any service is inadequate, or can
not be obtained," or that any other matter should be called into 
question, the Commission was authorized to undertake an inves
tigation.21 After investigation, and a finding that existing rates or 
practices were unreasonable, discriminatory, or substandard, the 
Commission was empowered to determine and fix reasonable rates 
and adequate standards which the affected utilities were obliged 
thereafter to observe and follow. Provision was made for appealing 
to the courts from any Commission order, but it was provided that 
in any such proceeding the burden of proof should rest upon the 
party seeking to set aside the Commission's determination. Mu
nicipalities were permitted to exercise subs~antial powers over the 
quality, terms, and conditions of utility service, but the Commission 
was free to intervene at any time and, after hearing, to void any 
ordinance or contract concerning these matters as unreasonable. 
The ground was cleared and the machinery set for continuous, 
positive, expert government control of public utility rates and servo 
ices on a state-wide basis, Utility regulation as it is known today 
dates from this legislation. 

Between the Wisconsin and New York legislation of 1907 and 
the Wisconsin revision of 1931 and the N ew York revision of 1934, 
the significant structural developments in the field of regulation 
were the extension (first rapid, then more slowly, but finally al
most complete) of control by state administrative commissions gen
erally throughout the country, and the assertion of dominance by 
the courts in the determination, by negative limitation, of the most 
important issues of regulation. Within the first ten years, 24 states 
created or revamped existing commissions, conferring on them 
broad jurisdiction and powers similar to, although typically less far
reaching than those of the Wisconsin and New York models. By 

or No order affecting rates or practices might be entered without a public 
hearing, after notice. The Commission was empowered to compel attendance of 
witnesses and production of records. A full and complete record of all Commission 
proceedings was required. 
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the close of the state legislative assemblies of 1930 every state in 
the country except Delaware, together with the District of Colum
bia, Hawaii, the Philippines, and Puerto Rico, had established a 
regulatory commission. Of these, all but seven had jurisdiction 
over electric light, heat, and power utilities, all but six over natural 
gas, all but eight over manufactured gas, all but four over tele
graph, and all but two over telephone utilities.28 All but five state 
commissions had the power to regulate the service of gas and elec
tric utilities (both in all but three cases), and the power to regulate 
electric and gas rates and schedules was possessed by an equal num
ber (in two of these only natural gas, and in one other only elec
tric rates). Commissions had authority to initiate complaints and 
start investigations in the matter of rates and service in 36 states, 
and proceedings could be instituted upon complaint of consumers 
in 42 states. Twenty-three states empowered their commissions (in 
widely divergent degrees) to control the capitalization of, and the 
issuance of securities by electric and gas companies, and 34 commis.
sions were authorized to regulate the accounting practices of these 
utilities, and 27 to prevent the institution of utility services under 
any franchises or permits unless the commission should find such 
service required by "public convenience and necessity." 

The last of the enumerated powers-that of determining that a 
projected utility service may not be instituted in a given municipal
ity despite the formally expressed desire of the municipality that 
the service be undertaken-indicates the extent to which state reg
ulation had superseded municipal control by 1930. It should be 
borne in mind, of course, that municipal control of rates and service 
was not extinct,·· and that Commission powers over rates and serv
ice were not universally exclusive; in many instances municipalities 
retained powers of control subject to reversal by the Commission on 
complaint or on its own motion. An unusual-and not altogether 
effective-combination of controls was worked out in Ohio, where 
municipal councils were authorized to fix gas and electric rates by 

-Information relative to the statUI of utility regulation in 1930 has been drawn 
almost entirely from Bonbright &: Co., 4 s"",,, 01 SIIIU lAws 011 Ptdllic Utili" 
Commissio1l R,gvlaJiQ1J m 1M Uml,tl SIIIIIS, ad ed. (1930). 

• See C. M. Updegraff, Ptdllic Ulilit, R,gulaJio1l m 1_ (193:1), p. lOS ff., 
for a discussion of regulation by municipal ordinance and franchise in Iowa. 
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ordinance, which if accepted by the utility became a contract bind
ing on both parties during the ordinance period; if unacceptable, 
the utility might appeal to the state commission for a determina
tion of the reasonableness of the ordinance rate and the establish
ment of a higher rate if the appeal were upheld!O 

An interesting feature of the development of commission reg
ulation was the manner of its adjustment to the difficult jurisdic
tional situation created in a large number of states by the presence 
of rate contracts between utilities and· municipalities representing 
consumers, entered into prior to the establishment of the state com
missions. During the era of rapidly rising prices and costs following 
1914, many utilities, irked by contracts that held rates to pre-war 
levels, turned to the newly created commissions for relief. Munic
ipalities looked upon these commissions with suspicion and, when 
they accepted jurisdiction and raised rates to levels consistent with 
prices in general, with open hostility. The success with which the 
conflicting jurisdictional claims were worked out and the substan
tive rate problem handled was something of a tribute to legal 
ingenuity as well as to the inherent soundness of the administra
tive device. It was held first that municipal powers, save in the case 
of states with "home rule" constitutions, were derived from the 
state legislatures; and the power to enter into rate contracts (that 
is, to contract away the sovereign right of regulation) was held not 
to reside in any municipality unless the state legislature had spe
cifically conveyed the power in unquestionable terms. A large num
ber of "contracts" were found, thus, to be of no legal effect. Fur
ther, where the power had been conveyed and exercised, it was 
held that the mUJ?icipality had acted in the capacity of an agent for 
the state and, hence, if the two real parties in interest-the state 
and the utility-were willing, their rate contract might be revised 
or abrogated at will. Thus it was that even in those instances where
in municipalities had made "valid" rate contracts, state commissions 

.. This arrangement, a product of the adoption of a state commission law and 
a "home rule" provision in the state constitution in successive years, still obuin. 
in Ohio. The state commission exercises exclusive control over the telephone and 
telegraph industries. See B. W. Lewis, "Commission Regulation and Home Rule 
in Ohio," Journal of Land and Public Utility Economics, Vol. 9 (1933), pp. 
2.0 7-1 4. 
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80 authorized by their legislatures found themselves in position to 
raise rates above the contract terms.11 

Municipal franchise problems have persisted, but with the func
tions of rate and service control largely removed from municipal 
councils to state commissions, the character of the difficulties has 
shifted and their urgency has lessened.12 The "indeterminate per
mit," a promising device for dealing with the evils inherent in both 
short- and long-term franchises, was introduced on a state-wide basis 
by Wisconsin in 1907, and gained considerable attention and some 
currency in the succeeding decades. The indeterminate permit is a 
grant in perpetuity of the privilege of furnishing utility services to 
the public and of using public property in connection therewith, 
subject to the police power, the power of eminent domain, the 
power of termination for misuse ·or non-use, and the powers of 
amendment, alteration, revocation, and termination by public pur
chase upon payment of just compensation.as It is claimed for this 
device that, rightly conceived and constructed, it offers a workable, 
flexible combination of security for investDlent, continuous expert 
regulation of rates and service, and local control of matters purely 
of local import, with an alternative of public purchase always open 
at the pleasure of the municipality in the event of unsatisfactory 
service and inadequate regulation. By 1930, however, despite its 
endorsement in many quarters, the indeterminate permit had 
gained specific legislative enactment for electric and gas utilities in 
only two states. The institution of the indeterminate permit en
countered substantial legal obstacles, as well as opposition on the 

II Thil "solution" did not apply in the case of "home rule" municipalities with 
contract powen or in situations in which the commission was not authorized by 
the legislature to interfere with contract rates. Leading cases on the problem are 
DIII"oil v. Dllroil Cilium> Slrl" RllilwtIJ Co., 184 U.S. 368 (1902.) I HOml T,le. 
,110", Co. v. Los A"g,les, :111 U.S. 2.65 (1908) lSI. Clotlil Public SerfJic, Co. v. 
SI. Clotlil, 2065 U.S. 3520 (192.4) I SOIll",", Ulilities Co. v. Palatka, 2.68 U.S. 2032. 
(192.$) I Rllilroail Commissio" 01 Ca/i!o"";a v. Los A"g,les Ry. Co,.,., aBo U.S. 
14~ (192.9). 

The functions of municipal franchises under state commission regulation of 
rates and service are to care for matten of local import IUeb as use of the streeta 
and free services not within commission jurisdiction, to set out certain rights of the 
utility, and to lend protection to ita investment. • 

• This definition is Bubstantially that set out in E. B. Stason, ''The Indeterminate 
Permit for Public Utilities," Mic!.ig." :r- Rm-, Vol. 2.5 (192.7), p. 354> the 
claasic treatment of the subject. 
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merits of particular legislative drafts, and from those who saw it as 
a device to surrender more power over local matters to incompetent 
and indifferent central authorities.B4 

Indeed, by the close of the twenties, there had arisen a wide
spread, although scarcely violent, dissatisfaction with the working of 
state administrative regulation, set off against an attitude of com
placency generally on the part of the state commissions.aII There 
was a strong demand for the return to municipalities, particularly 
the larger centers, of regulatory powers which had been stripped 
from them during the full flush of commission ascendancy, and 
some scattered enthusiasm, as well, for municipal ownership.'a The 
most articulate and powerful demand, however, and the one which 
bore the ripest fruit in the succeeding decade, was for extending 
and strengthening the machinery, processes, and spirit of state ad
ministrative regulation in the direction and degree dictated by the 
development of the utilities industries and the regulatory experi
ence of the preceding twenty years.81 

It See F. X. Busch and C. M. Doty, Vital Considerations Relating to Terminable 
Permits and Proposed Illinois Legislation (1925); D. F. Wilcox, ''The Inde
terminate Permit as a Type of Public Utility Franchise," Journal of Land and 
Public Utility Economics, Vol. 2 (1926), pp. 327-42. 

II "On every hand was heard the criticism of the public service commisaions for 
their failure to make utility rates reflect the decreasing cost of operation due to 
inventions, technological developments, and increased economies; and for their 
failure to constitute a public instrumentality capable of protecting the consuming 
public against the power and resources of the public utilities corporations." (0. C. 
Hormell, "Public Utilities Legislation in 1929," American Political Science Re'UUw, 
Vol. 24 (1930), p. 109.) And "Among the principal reasons why regulation has 
reached practically a state of deadlock, has been the failure of the commisaionen 
to see what is necessary to make the system effective. In the main, they have done 
next to nothing in setting out the problem and in bringing the facts and issues 
either squarely before the courts or before the legislatures for the purpose of estab
lishing a workable system through legislation." J. Bauer, "Commissioners Survey 
Regulation," National Municipal Review, Vol. 18 (1929), p. 44. See also the 
strictures of ex-commissioner C. M. Reed, in Proceedings of National Association 
of Railway and Utilities Commissioners, Vol. 41 (1929), pp. 340, 344, 346• 

• See Morris L. Cooke, Public Utility Regulation (1924), pp. 209 ff., and 
276 ff. 

• In 1929 official committees were appointed in several states to investigate the 
situation. The New York investigation was particularly thorough-going and com
plete. It resulted in four volumes (3,045 pages) of report, hearings, and exhibits, 
and the committee recommended 17 substantial additions to a public ntilities law 
which was regarded already as an "advanced" piece of legislation. See Retort of 
Commission on Re'Uision of the Public Seroice Commissions 1.a'W (1930), Vol. I, 
pp. 7-50; and note particularly the minority recommendations of Commiuioners 
Walsh, Bonbright, and Adie, p. 241 ff., which go much further than those in the 
majority report. 
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As a device, administrative regulation made substantial progress 
in the years following 1907, and by 1930 was well entrenched. The 
very noticeable discontent with its working derived from the cir
cumstance that the problems of regulation had developed in extent 
and intricacy even more rapidly than the machinery of regulation, 
and from the fact of ineffective administration and an attitude of 
"let well enougf{alone" on the part of a large number of state 
commissions." It will be pointed out later that this last was due 
in substantial measure-a1though by no means entirely-to the role 
which the judiciary nad decided to play in the business of regula
tion. 

The slowing down of the advance of commission regulation in 
the twenties proved to be only a breathing spell; the spread and 
intensification of commission jurisdiction and powers in the decade 
just closing has been proceeding at a rate reminiscent of the days, 
30 years ago, when the commission movement was first sweeping 
the coun~·8 The movement has not been even, of course, and the 
resulting picture is far from symmetrical, but the effect has been 
to leave only a handful of state commissions conspicuously im
potent, to round out the powers and facilities of the great bulk of 
commissions in a degree previously attained only by the more 
advanced, and to equip and empower a substantial number of com
missions as completely as could be desired by the most enthusiastic 
proponent of commission regulation. While an account of the new 
legislation affecting utilities commissions during this period does 
not convey an accurate impression of the change in regulation
since many of the new powers remain unused in the hands of in
different commissioners, and many commissions are making greater 
progress in regulatory practice under old general powers than some 
of their contemporaries are making under new specific grants-a 

• Here, as ebewhere in this brief survey, it is impossible to offer statements cover
ing 48 commissions in other than general terms. Obviously there are always ex
ceptions. 

• Paul J. Raver introduced his report on "Progress in Public Utility Regulation," 
before the National Association of Railroad and Utilities Commissioners in 1936 
with the statement: ce ••• one cannot view this chart without coming to • realiza
tion that commission regulation has received new life from our legislators during 
the past six years. ••• During the past six years we probably have had more Dew 
regulatory legislation passed than in any other similar period in our history." Na
tional Association of Railroad and Utilities Commissioners, Proceui"gl 01 Fort,. 
ligl"" A""fllIl COmlentio,. (1936), pp. 361-62. 
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survey of the new statutes will provide something of an index of 
the development of the regulatory mechanism. From 1930 to 1937, 
29 state legislatures enacted laws affecting the organization of 
their state commissions, and 24 granted powers extending and 
strengthening commission control over local utilities. Six states 
completely revamped their laws, and six others subjected their 
utilities codes to substantial revision and enlargement. The legisla
tion of 21 states bore directly on rates or valuation, but the most 
significant legislative activity was with reference to matters ancil
lary to rate regulation: 24 states dealt with phases of the holding 
company problem, 23 states with control over the issuance of op
erating company securities, and 7· with commission powers over 
payments of common stock dividends; 3 states required utilities 
to submit their operating budgets for commission scrutiny, 10 
states enlarged commission powers over accounting and reporting, 
and 7 granted or extended specific powers over depreciation prac
tices and records.40 Space will not permit consideration of the de
tails of these statutes, and the substantive problems with which 
they were concerned will be dealt with later. It may be noted, how
ever, that the trend of regulatory legislation at the present time is 
in the direction of a complete acceptance of the administrative com
mission approach and reinforcement of its processes, inclusion with
in the regulatory fold of all aspects of utility operation which may 
affect rates and service, even indirectly, closing channels through 
which, in the past, regulatory efforts have been thwarted, and 
placing the entire regulatory process on a factual, business-like 
basis. 

The following. outline summarizes state utility commission juris
diction and powers as of 1938:u 

.. Material for this period is collected in the Raver report, N.A.R.U.C., Pro. 
ceedings of Forty-eighth Annual COIWentirm (1936), p. 360 6., and chart, fol
lowing p. 402; articles by D. L. Marlett, W. H. Marple, and O. F. Traylor in 
Journal of Land and Public Utility Economics, Vol. II (1935), pp. 173,290, 
390; and surveys of state legislation on public utilities by O. C. Hormell in 
American Political Science Review, of which those in Vol. d (1934), p. 84 and 
Vol. 32 (1938), p. 1123 are particularly useful. 

.. Derived from Bonbright & Co., A Survey of State Larws 0" Public Utility 
Regulation (1930), revised to July 1938 by Moody's Investors' Service: Moody'S 
Manual of IIWestments, Public Utilities, 1938, p. 291 6., and from P. ]. Raver, 
in N.A.R.U.C. Proceedings of Forty-eighth Annual COIWentio", p. 360 6. 
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I. Juri.diction over Type. of Privately 
Owned Public Utilitie. 

Conferred 

I. Electric light, heat, and power. . . 40 
2. Ga. . . . . . .. . . .. . . . .. . . ...... . 41 

•• Pipe line operations. . . . . .. . . 32 
3. Telephone ................... 46 
4. Telegraph ................... 45 

II. Specific Laws Authorizing Regulation of 
Privately Owned Utilities &I to: 

I. Accounting. . . . . . . . . . . . . . . . . . . 39 
2. Repon-operating and/or finan-

cial--to be .ubmitted to the com-
milSion ..................... . 

3. Capitalization and i.auance of eecuri-
tie ........................ .. 

4. Conlolidation and merger ...... . 
5. Varioul phaee. of intercorporate 

relation •..................... 
6. Depreciation ................. . 
7. Rates and/or rate achedulel ..... . 
8. Revision of contract ratel ..... . 
9. Certificate of public convenience 

and necessity ................ . 
10. Permit conatruction· of electric 

transmission line. . ........... . 
II. Assessment of cosu of apecial in-

veatigations ................. . 

39 

32 
36 

24 
38 
41 
39 

30 

34 

II 

Significantly Not 
Qualified Conferred 

2 6 
I 6 

4 

16 
2 
3 

8 

8 

16 
II 

24 
10 
6 

14 

14 

37 

The Pennsylvania Public Utility Law of 193741 is a notable ex
ample of systematic strengthening of the powers of a state regula
tory commission. The former Public Service Commission was legis
lated out of existence and a five-member Public Utilities Commis
sion created. Commissioners are appointed by the governor, with 
approval of two-thirds of the senate, for ten-year terms and with 
salaries of $10,000 for the regular members and $10,500 for the 
chairman'" Commission expenses are to be borne by a general as
sessment on utilities, by groups. All privately owned utilities are 
placed under the direct jurisdiction of the Commission. Without a 
certificate of public convenience a proposed public utility may not 
begin to supply service. While in general every existing public 
utility which has been rendering service continuously since 1914-
may continue to enjoy lawful rights which it then possessed, the 

• Pennsylvania, LaWI of 1937, No. a86. 
• The aame. No. 43. 
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following rights are conditioned upon Commission approval: (I) 
right of a "foreign corporation" to conduct business within the 
state; (2) renew~l of a charter or obtaining of additional franchise 
privileges; (3) beginning exercise of "any additional right, power, 
franchise, or privilege"; (4) dissolving or abandoning, in whole 
or in part, "any service, right, power, franchise, or privilege"; (5) 
beginning "the construction, installation or operation of any new 
plant or system," or the extension, improvement of, or addition to, 
an existing plant, and acquiring or transferring title to property; 
and (6) acquiring 5 per cent or more of the voting stock of any 
corporation. 

In addition to the usual provisions as to reasonableness, filing, 
inspection of, and adherence to published schedules, rate discrimina
tion, and the less frequent requirement of Commission approval for 
deposits, minimum payments, and ready-to-serve charges, the law 
provides that, on motion of a utility or on its own initiative the 
Commission may establish a system of rate adjustment by means 
of a sliding scale. It further authorizes the Commission to fix "tem
porary rates" capable of being revised from month to month, pend
ing a final decision in rate proceedings. Such temporary rates "shall 
be sufficient to provide a return of not less than 5 per centum upon 
original cost, less accrued depreciation, of the physical property 
(when first devoted to public use)." If verified reports do not 
show original cost, the Commission may estimate such cost less 
depreciation. If, on the basis of the final rate order, the temporary 
rates are found to have provided less than a "fair return," the 
public utility shall be permitted to amortize and recover an amount 
sufficient to make. up for the shortage. Burden of proof in all rate 
proceedings and matters relating to service is placed upon the util
ity. Broad powers are conferred upon the Commission to establish 
and enforce standards relating to adequacy and quality of service, 
and to require all service regulations and contracts of the public 
utility to be filed with the Commission. 

Customary control over rates and service is strengthened by 
broad and detailed provisions covering accounting and budgetary 
matters, property records, depreciation, relations with affiliated in
terests, and security issuance and by statutory provisions designed to 
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encourage co-opera.tion with federal and state regulatory author
ities. The Commission may order changes to be made in annual 
depreciation charges, and may require any public utility to keep 
accounts showing currendy the original cost of its property when 
6rst devoted to the public service, and the reserve accumulated to 
provide for depreciation. Similarly, the Commission may require 
any class of local public utilities to report and justify proposed eX
penditures in the field of operations and for "major contracts for 
the sale or purchase of facilities.» Details of proposed expenditures 
for executive salaries, transactions among afIiliates, lobbying and 
political contributions may be required. Items rejected by the Com
mission shall not be allowed in a rate proceeding. 

All contracts between a utility and an afIiliated interest must be 
filed with the Commission, and if the Commission finds that the 
amounts paid or payable thereunder are in excess of reasonable cost 
or that such services are not reasonably necessary and proper, it 
shall order such amounts to be stricken from the utility's books of 
account. Except for the absence of specific authority to limit or 
modify the utility's dividend policy in regard to common stocks, 
these provisions governing inter<orporate relations are as stringent 
as any of the recendy enacted legislation directed at holding com
panies. Another provision authorizes the Commission to direct any 
public utility to award contracts for the construction, improvement, 
or extension of its properties to the lowest responsible bidder, after 
a public offering has been made. Every utility must file such per
tinent information as the Commission may require before issuing 
securities or assuming liabilities, and the Commission may approve 
or reject the proposed transaction. 

Other sections of the act relate to administrative procedure, en
forcement provisions, judicial review of Commission orders, stand
ards for the assessment of costs of regulation on public utilities, 
and confer upon the Commission ample authority to initiate in
vestigations into the management and conduct of any public utility 
subject to its jurisdiction. The Commission is empowered to con
duct joint hearings and "issue joint or concurrent orders in conjunc
tion or concurrence with any official, board, commission or agency 
of any state or of the United States, whether in the holding of 
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such investigations or hearings, or in the making of such orders, 
the commission shall function under agreements or compacts be
tween states or under the concurrent power of states to regulate 
the interstate commerce, or as an agency of the Federal Govern
ment, or otherwise." 

It is significant, however, that recently under a new administra
tion, 365 staff members were dismissed, the Commission's appro
priation drastically reduced, and the salaries of many of the re
maining employees substantially cut. Reduced personnel and funds 
have forced the Commission to drop complaints against 97 natural 
gas companies.44 

D. Regulation by the Federal Government 
Possibly the most significant-<:ertainly the most startling-oc

currence in the field of utility regulation in the period since 1930 
has been the sudden appearance of federal regulatory agencies on 
a major scale, keyed for effective action. 

Electricity rmd natural gas. Until the passage of the Federal 
Power Act of 1935 the wholesale price of electricity moving in 
interstate commerce was subject to no special governmental reg
ulation, and until the Natural Gas Act of 1938 the price of gas sold 
at wholesale across a state line was similarly uncontrolled. In a 
series of cases in the twenties the United States Supreme Court 
barred the efforts of state commissions to control the price at which 
gas or electricity might be sold by a company located in one state 
to a distributing company located in an adjacent state,'S while pre
serving to the states the right to regulate the price of gas sold to 
local consumers even though the gas flowed with no intermediate 
change in owne~ship from out-of-state wells,48 The hiatus in reg-

.. Public Utilities Fortnightly, Vol. "3 (1939), pp. 877, 878 . 

.. Missouri v. Kansas Natural Gas Co., ,,65 U.S. "98 (1914), and Public Utili
ties Commission of Rhode Island v. Attleboro Steam and Electric Co., 173 U.S. 
83 (1917) • 

.. Pennsybvania Gas Co. v. Public Service Commission, "5" U.S. 13 (1920). 

The rationale of the decision-that although the transaction is in intentate com
merce it belongs to that group which because of its local character may be dealt 
with by states in the absence of congressional action--seems to have been broad
ened in a later tax case in which it was beld that distribution of gas through a 
local distribution system is intrastate commerce irrespective of the origin of the 
gas. (East Ohio Gas Co. v. T= Commission of Ohio, "'3 U.S. 4 65 (193 1).) 
Where gas is retailed by a local company to local consumers, the transaction is intra-
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wation thus created (or recognized)" was not large, absolutely, 
but it was growing in importance, and its effects were strongly con
centrated in certain areas. Interstate movements of electricity had 
reached a volume of only 17 or 18 per cent of the total amount 
generated in the country by 1933 and 1934, but this represented a 
sharp increase anel, as a matter of fact, more power crossed state 
lines at this time than was produced by all the central stations in 
the country twenty years earlier.·' Of greater significance, a num
ber of important cities were served by plants located in other states, 
and certain regions (New England and sections of the Middle At
lantic, Southern, and Pacific Coast states) were served by elaborate 
interstate networks. In the case of natural gas, approximately a 
quarter of the country's total production now flows in interstate 

.tate commerce eubject to etate rate regulation even though the gal comes from 
outeide the Itate through maine connected permanently with thOle of the local utility. 
(Public Utilit;" Commisuon of Kansas v. Landon, :&49 U.S. :&36 (1919)') Where 
gal produced within a atate ia mixed in a transmiaaion main with gas from outside 
the atate each retainl ita intraatate and intentate character respectively, for purposes 
of Itate control. (People, Nlltural Gas Co. v. Public SIt"fJiCl Commission of Penn
",1'IIlI1Iill, :170 U.S. 550 (19:16).) It is an unconstitutional interference with inter
atate commerce for a etate to require of its natural gas producen that they grant 
conaumen within the state a preferred right of purchase over consumen in other 
atate., at least where gas is already moving in an established intentate current. 
(Plnnsyl'lliltlill v. WIst Virginill, :l6z U.S. 553 (19:13); reaffirmed :&63 U.S. 350 
(19:13).) On the other hand, a atate may levy a tax on electrical energy produced 
within the atate even though it is to be transmitted in interstate commerce and it 
ia daimed that the proceases of generation and transmission are eimultaneou •. U til" 
Power tmJ Lig'" Co. v. Pfost, z86 U.S. 165 (193:&). 

"In light of what will be eaid later in this chapter relative to the dominant 
position of the courts in the structure of regulation, it should be noted here that 
while a decision as to whether a particular transaction is in intentate or intrastate 
commerce and, if the former, whether it is of "local" or "national" concern, and, 
if intrastate, whether it affects interstate commerce and, if so, whether directly or 
only indirectly, i. largely a "policy" decision, the issue is one which the court 
cannot avoid under the Constitution. In many "due process" cases the court may 
quite appropriately rely on the judgment of the legislature or commission, but in 
commerce dause cases to rely on the judgment of a legislature i. either to deny the 
judgment of another legislature or inevitably to permit conJlicts between the 
judgments of constitutionally co-ordinate bodies. Further, any "gap" resulting 
from a commerce dause decision can always be dosed by appropriate legislation. 
It should be pointed out, however, that many formal attack. on "jurisdiction" are 
really attack. on regulation 1" 'I; and that the effectiveness with which "gaps" 
are really dosed may in fact depend upon which agency is held to have authority. 

• 70 Congo I seas., S. doc. 9:1, Utility Corporations (1935), Part 7:1-A, p. 7:1 ff; 
and Federal Power Commission, National Po_ Surwy, 1m"';'" R'Ion (1935) 
p. 46 H. 
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and foreign commerce, with Texas, Louisiana, and West Virginia 
as the principal exporting states!' 

The wholesale price of electricity or gas is a constituent element 
in the retail rate, and with the wholesale price beyond the reach 
of state commissions and in the absence of any federal regulation 
at ail, there existed a substantial breach in the regulatory structure. 
A partial corrective was supplied by a Supreme Court ruling in 
1932 that where a local gas company procures its supply in inter
state commerce by an agreement with an affiliated company, the 
state commission in fixing the local rate may inquire into the rea
sonableness of the interstate price.GO But, while this ruling permit
ted a measure of protection against exorbitant charges and dis
crimination in a limited number of cases, a wide area still remained 
unregulated. Moreover, even where the state commissions had con
stitutional jurisdiction, the practical realities of multiple state in
quiries into interstate records and properties located outside the 
state rendered the power largely without substance. Positive fed
eral regulation was necessary if the objectives of state regulation 
were to be achieved. 

By the Federal Water Power Act of 1920&1 the Federal Power 
Commission created by the act was authorized to make investiga
tions and to grant licenses to applicants who sought to construct 
power projects on streams subject to the jurisdiction of the United 
States. The act was designed to provide for a maximum of power 
development consistent with the interests of navigation and con
servation. Licenses were limited to 50-year terms, at the expiration 
of which, at the pleasure of the Commission, the license could be 
renewed, or the properties could be taken over by the federal gov
ernment or another designated licensee at a price equal to the "net 
investment" (not to exceed the "fair value") therein, as defined in 
the act. Preference among applicants was to be given to states and 
municipalities. The Commission was authorized to prescribe an 
accounting system for licensees, but its jurisdiction over power 

• 75 Congo 1 sess., Natural Gas, Hearing before (House) Committee on Intentate 
and Foreign Commerce on H.R. 4008 (1937), pp. 136ff • 

.. Western Distributing CO. V. Public Seroice Commission of Kansas, :tBS U.S. 
II?, (1932). 

'41 Stat. L. 1063. 
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rates, service, and security issues was contingent upon the absence of 
regulation in the states where the projects were located, or upon 
failure of the states to act jointly in the case of interstate business. 
The original commission consisted of the Secretaries of Agricul
ture, Interior, and War, but it was reorganized in 193011 as an 
independent commission made up of five full-time members. It was 
this agency upon which the principal duties of the new federal reg
ulation were laid by the Federal Power Act and the Public Utility 
Holding Company Act of 1935,18 and the Natural Gas Act of 
1938.&' 

The main objectives of the Federal Power Act are to achieve a 
"planned coordination of the power facilities and resources of the 
nation,"11 and through co-operation with the states as well as by 
independent action to supplement and strengthen state regulation 
in the matters of rates, securities, and accounts. The provisions of 
the act were to apply "to the transmission .•. and to the sale of 
electric energy at wholesale in interstate commerce" (Part II, sec. 
ZOI (b», but the exact scope of the Commission's jurisdiction with 
reference to the various phases of regulation is still quite uncer
tain.al The Commission was directed by the act to encourage volun
tary interconnections and, with very substantial limitations, even to 
order the establishment of physical connections between utilities 
(Part II, sec. zoz (a) and (b». This, with the power to prevent 
the disposition or merger of facilities or the acquisition of secur
ities without its consent (Part II, sec. z03), gives the Commission 
substantial inBuence, at least potentially, over the physical and 
financial layout of the industry. Of more immediate importance, 
the Commission is given power to regulate the wholesale rates of 

II 46 Stat. L. 797 • 
.. Title 1 of the Public Utility Act of 1935 (49 Stat. L. 803) it cited as Public 

Utility Holding Company Act of 19351 Title II (at p. 838) as Federal Power 
Act • 

.. sa Stat. L. 821 • 

.. See Federal Power Commission, Fi/tl""" AtmfIiIl Re,o,' (1935) p. I fE. 
and Sixt,.,.,,, AtmfIiIl Rlt0" (1936) p. I fE. And lee particularly L. V. Plum. 
CIA Critique of the Federal Power Act," Joumal 0/ LImIl tnIIl Public Utilit, 
Economics, Vol. 14 (1938), pp. 147-61. 

II Counsel for the Commission has estimated that the major activities of the 
Commission will afEect 60 per cent of electrical utility asset&. See Plum. Joumal 0/ 
LtmJ IIrIIl Public UsiJit, Economics, Vol. 14, p. 148 fE. 
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electricity moving in interstate commerce, and in that capacity to 
enforce the requirements of the act with reference to the filing of 
rates and the prohibitions of the act against unreasonable and pref
erential charges (Part II, sec. 205). The Commission is authorized 
to control security issues where state regulation is absent (Part II, 
sec. 204), in a limited degree to determine and require adequate 
service (Part II, sec. 207), and to conduct investigations and de
termine costs of production and transmission even where it may 
not establish rates, and to ascertain the "actual, legitimate cost" of 
utility properties (Part II, sections 206, 208). The portion of the 
act dealing with "licensees" as well as interstate utilities em
powers the Commission to prescribe systems of accounts and records 
(Part III, sec. 301),61 and to determine and fix depreciation rates 
and accounts (Part III, sec. 302). In addition, the act establishes 
prohibitions against securities manipulation and gives the Commis
sion power to break up interlocking directorates and managements 
(Part III, sec. 305).58 

An important part of the act, potentially, deals with joint 
boards and co-operation with state commissions (Part II, sec. 209). 
The Commission may undertake investigations at the request of 
state commissions and is required to make all of its reports available 
to them, to lend the trained members of its staff as expert wit
nesses to the state, to hold joint hearings and conferences, and to 
set up joint boards, chosen by the Commission from names sub
mitted by the commissions (or by the governor if there is no com
mission) of such states as may be affected by any matter of inter
state regulation, to be vested with the full authority of the Com
mission in the pt:emises. 

Three years after the passage of the Federal Power Act of 1935, 
the last jurisdictional gap in interstate rate regulation was closed 

.. This is one of the most significant features of the act. Through collaboration 
with the National Association of Railroad and Utilities Commissioners, the system 
of accounts adopted by the Federal Power Commission was embraced, with slight 
modifications, within two years by the regulatory commission of 17 states; and 
the Commission was able to report on June 30, 1938 that 90 per cent of the in
dustry in the United States was operating under uniform accounts. Federal Power 
Commission, Eighteenth Annual Report (1938), p. 14 fl. 

• Part III of the act contains several provisions strengthening the Commission 
in the performance of its licensing duties under the 1910 law. 
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by the enactment of the Natural Gas Act,.- giving jurisdiction to 
the Federal Power Commission over the transportation and the 
sale for resale of natural gas in interstate commerce. The act was 
patterned on the earlier electric power legislation. Companies sub
ject to the act are required to file schedules of rates; and the Com
mission, on complaint or on its own motion, is authorized to sus
pend filed schedules and to lower any rates which it should find 
unlawful (sec. 4 and 5). The Commission is given very consider
able positive power over interstate wholesale service-to order an 
extension of facilities and the establishment of connections, and to 
prevent abandonment and duplicate construction contrary to the 
public interest (sec. 7). Natural gas companies are to keep their 
accounts as prescribed by the Commission (as well as any accounts 
prescribed by state commissions) and to charge depreciation and 
amortization only at such rates as the Commission shall deter
mine. To the Commission's extensive powers of investigation are 
added specifically the authority to find the "actual legitimate cost" 
of natural gas properties (sec. 6), and to determine costs of pro
duction and transportation even in situations where it has no power 
to fix rates. All of its reports and findings are to be made available 
to state commissions, its experts are to be furnished to the states 
on loan, joint conferences with" state authorities are provided for, 
and the provision for joint state boards contained in the 1935 legis
lation is duplicated in the Natural Gas Act. 

Holding companies. The Natural Gas Act not only completed 
the legislative structure of direct rate making: it rounded out, as 
well, the machinery of federal regulation of the public utility hold
ing company. It has been noted above that a large number of states 
passed holding company legislation in the period 193cr38; and 
the Federal Power and Natural Gas Acts dealt with a major im
mediate phase of the holding company problem. The federal gov
ernment's frontal attack, however, was embodied in the Public 
Utility Holding Company Act of 1935.'0 Without passing here on 
the merits of the allegations, it may be noted that critics have main
tained that the holding company, by reason of excessive and in-

• sa Stat. L. Iu (1931). 
• 49 Stat. L. 103 (I93S). 
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tricate pyramiding, exorbitant fees and prices, "upstream loans," 
dividend exactions, capital "write-ups," and non-integrated systems, 
has been perverted in the utility field from an instrument for the 
enhancement of operating company service to a device for bleeding 
the operating company, confusing regulation, and mulcting the con
sumer.61 

The federal holding company legislation grew out of an elab
orate governmental investigation-a six-volume report, Relation 
of Holding Companies to Operating Companies in Power and 
Gas, by the Committee on Interstate and Foreign Commerce of the 
House of Representatives,B2 and the Federal Trade Commission 
Report to the Senate, Utility Corporations,sa comprising over 90 
volumes. All electric and gas holding companies (as carefully de
fined) 64 are required to register with the Securities and Exchange 
Commission, Gli and to file declarations with the Commission rela
tive to the proposed issuance or sale of any securities, which the 
Commission may permit to become effective only if all qualifying 
provisions are met. Holding companies are forbidden to borrow 
from utilities or subsidiaries, and to engage in any intercompany 
loans, to pay dividends, redeem their securities, or to sell any utility 
securities or assets in contravention of Commission rules and reg
ulations. They are prohibited, too, from entering into service or 
sales contracts with utilities, and no subsidiary companies may en
gage in such transactions with utilities save in accordance with such 
terms and conditions as the Commission shall prescribe "to insure 
that such contracts are performed economically and efficiently for 
the benefit of such associate companies at cost, fairly and equitably 
allocated. . • ."66 

The act contains a full complement of ancillary provisions re-

01 See the discussion, pp. 72 5-2.8. 
eo 73 Cong. i sess., H. rep. 827 (1934) • 
.. 70 Congo 1 sess., S. doc. 92 (1928) • 
.. An interesting feature of the definition of ''holding companies" was the pro

vision that in addition to such companies as fell within the technical term. speci
fied in the act, any person whom the Commission should determine exercises a 
sufficiently controlling inB.uence over the policies of any utility or holding com
pany should be subject to the act, as a holding company (Pat4t I, sec. 2) . 

... Sustained in Electric Bond and Share Co. v. Securities and Exclumge Com
mission, 303 U.S. 419 (1938) • 

.. Sec. 13 (a) and (b). 
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lating to accounts and reports, political contributions, and "lobbying" 
by holding company representatives, and financial manipulation 
and "banker contro!." The most provocative and, potentially, the 
most significant sections of the act, however, deal with the re
construction, under Commission direction, of holding company sys
tems.81 The Securities and Exchange Commission was directed "to 
examine the corporate structure of every registered holding com
pany and subsidiary company thereof, the relationships among the 
companies • • • and the character of the interests thereof and the 
properties owned or controlled thereby to determine die extent to 
which the corporate structure of such • . • system and • • • com
panies therein may be simplified, unnecessary complexities therein 
eliminated, voting power fairly and equitably distributed among 
the holders of securities thereof, and the properties and business 
thereof confined to those necessary or appropriate to the operations 
of an integrated public-utility system." Upon the basis of such ex
amination the Commission was directed, as soon as practicable after 
January I, 1938, to limit the operations of each holding company 
to a "single integrated public-utility system" (with named excep
tions), such a system being defined as one whose utility assets are, 
or are capable of being, physically interconnected, and which may 
be economically operated as a single interconnected and co-ordi
nated system confined to a single area "not so large (considering 
the state of the art and the area or region affected) as to impair the 
advantages of localized management, efficient operation, or the 
effectiveness of regulation." Future acquisitions by holding com
panies of utility assets and securities were placed under Commission 
regulation." The legislation of 1935 and 1938 leaves no significant 
interstate phase of gas and electric utility operation free from con
trol (negative, at least) by the federal government, and opens the 
door for complete regulatory coverage for any state sufficiently in-
terested to place its own regulatory house in order. . 

Telegraph tmd lelepho1l8. The communications industries have 

• Sees. 9, 10, II, 30. 
• For a discussion of the possible conBict between the Securities and Exchange 

Commission and the Federal Power Commission in the matter of utility co-ordina
tion and interconnection, see Plum, loflmlll oll.lmJ tmIl Public Util;,y Economics, 
Vol. 14, p. 148 If. 
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a relatively long history of federal control. The basis of federal 
interest is clear: "Telegraph communication is largely interstate, 
only about 25 per cent being intrastate. And while the bulk of tel
ephone communication is intrastate, the interstate toll business is 
important in volume and the interstate and intrastate operations 
are inextricably co-mingled owing to the fact that the same tele
phones and much of the same equipment and personnel are utilized 
in furnishing both services."68 

.. G. L. Wilson, J. M. Herring, and R. B. Eutsler, Public Utility Regulatio" 
(1938), p. 318. And see Smith v. Illinois Bell Telephotll Co., :&8:1 U.S. 1]3 

(1930); and Federal Communications Commission, Propowl Report T,lepho". 
In'UestigatiotJ ("Walker Report") (1938), Appendix No: II. 

The problems of radio regulation-far removed in character from those typically 
involved in the relation of government to public utili tie_ill not be considered 
in this chapter. In the field of radio communication, unlike the wire communication 
agencies, the medium through which transmission is effected is such that private 
individuals can neither lay claims of ownership, nor establish their rights by mere 
use of a given channel. Interferences caused by two or more tranlmitten in the 
same vicinity using the same or neighboring frequencies make intelligible recep
tion impossible, and therefore destroy effective use of the medium. Governmental 
action appears necessary to achieve an orderly and socially desirable rationing of 
available frequencies. Authority must rest with Congress; the states are powerleu 
to regulate radio transmissions, the direction and distance of which cannot be IUb
jected to precise technical control. 

The radio communication industry falls into two broad sections: wireleu me ... 
sage communication and radio broadcasting. Technical operations, business organi
zation, economic and social implications, and attendant problems of government 
control differ sharply· in the two groups. In the radio message branch, two clallel 
of service may be distinguished: communication of a specialized, emergency, or 
experimental nature (maritime and aviation services, geophysical explorations, 
military, police, and other governmental operations, and amateur and experimental 
work) and fixed, point to point communication. The legal obligations of common 
carriers are imposed only in the case of radio message service, where definite pro
fessions are made to the general public. In this section of the industry many prob
lems are appearing beyond a mere rationing of channels. Regulation here is con
cerned with the active shaping of the developing industry, control over its rate of 
growth, and the positive task of fitting it into the existing system of wire com
munication facilities. In both domestic and transoceanic communications, radio 
transmission and reception have attained such a degree of technical proficiency, 
flexibility in use of equipment, and economy in rendering service that the trouble
some problem of adjusting radio and wire facilities devoted to long distance 
message transmission has become imminent. Thus far, neither Congress nor the 
Federal Communications Commission has decided upon a definite regulatory pol
icy, although there has been a congressional declaration of intent to preserve 
competition in the field, and to that end section 314 of the 1934 Communication. 
Act declares it to be unlawful for existing wire agencies and radio message trans
mitting companies to merge or to identify in any way their common interests. Yel, 
in the domestic field, both the earlier Federal Radio Commission and the present 
Federal Communications Commission have refused to allow radio message com-
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The Mann-Elkins Act of 191070 brought interstate operations of 
telephone, telegraph, and cable companies under the general super
vision of the Interstate Commerce Commission. Rates were re
quired to be reasonable and not unduly preferential, and the Com
mission was empowered, on. complaint or on its own motion, to 
prescribe lawful r~tes and regulations: the companies were not re-

paniel 10 to expand their facilities a. to "skim the cream" from the richest domestic 
marketl for long distance communication, to the detriment of the wire agencies 
and their nation-wide network. 

Government lupervision of the broadcasting industry is admittedly eSBential to 
itl existence, yet, unlike the "public utility" industriel treated in this section, the 
function of the regulatory authority is not to afford price protection to the con
.umer nor, eave indirectly, to insure adequacy and quality of service. The delicate 
matter of cen.orship of program content, either by government or by private indi
viduall occupying position. of control, is one of the most difficult problem. which 
a democracy could be called upon to meet-hut one which, in the very nature of 
thing., cannot be avoided. In the United State. the problem is particularly acute 
because the broadcast .tructure wal well developed by private investment and 
operated for commercial profit before Congre.. was forced by the exigencies of 
the lituation to intervene. It i. the duty of the Federal Communications Commia
lion to allocate the channels for broadcasting according to the undefined standard. 
of "public interest, convenience, or nece .. ity," and itl only direct control over 
program content i. to prevent offenses against public morals (sections 309, 3 I 6, 
336, Federal Communications Commission Act, 1934). To insure that broad
casters can control the quality of programs offered, the common carrier concept 
il not applied. Difficulties arise because the Commission has to be more than a 
traffic dispatcher when two or more applicantl petition for license privileges 
which can be granted to but one. Obviously, ''technical facton" are not sufficiently 
eharp in practice to make a distinction between applicants; ''public policy," as 
conceived by those in authority must be the final determinant. 

For general treatment, lee James M. Herring and Gerald C. Gross, Telecom
mu,,;cllhofll (1936). The legislative background of radio regulation is treated 
by L. F. Schmeckebier, TJu FeJerlll Rlldio Commission (1933). See "Administra
tive Control of Radio," H_III"J LIIW RwUw, Vol. 49 (1936), p. 1333; and 
73 Congo a sess., Pr.Jiminilry Retort on CommfItJiclltion Comtanies, H. rep. Ja73 
(1934), pp. 109-:&:17. For problems of allocation, lee Federal Communications 
Commission, R,ton on Socilll_ Economic DIIIII P",1WImI 101M Informal H elll"
'ng on BrollJclISlmg, Docket 4063 (1937). See also entire issue, Amrals 01 1M 
AmM'ic1llt Aclldemy of Polilicill l1li.1 Socilll S,""", Vol. 177 (1935). Legal and 
administrative problems of radio censorship are treated in law notes: Y Ill, LIIW 
Jo"",IIl, Vol. 39 (1939), p. 345 I H_ .. J LIIW RwUw, Vol. 46 (1933), p. 987i 
and Columb"1.tn» RftJinD, Vol. 39 (1939), p. 447. For the marketing organiza
tion of broadcasting lee Herman S. Hettinger, "Some Fundamental Aspects of 
Radio Broadcasting Economics," HIII"'fI .. tl BIII;"'ss RwUw, Vol. 14 (1935), pp. 
14-38, and the same, "The Marketing of Radio Broadcasting Service," Vol. 17 
(1939), pp. 301-16. Political and lIOcial problems created by mall communication 
agencies are well treated by J. G. Kerwin, TAl Control of Rlldio (1934). See 
also Malcolm M. Willey and Stuart A. Rice, CommfItJicllliotJ Agencies_ Socilll 
Lif, (1933) • 

.. 36 Stat. L. 539. 
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quired, however, to file their rates and charges, and the Commis
sion was without authority to suspend proposed rates pending in
vestigation, and had no jurisdiction over through rates, joint rates 
and divisions, and security issues. None the less, the broad general 
powers of the Commission were probably more than enough to 
meet the regulatory situations that arose. The Interstate Commerce 
Commission, apparently, experienced little "embarrassment or dif
ficulty ... in applying the general provisions of the act, as well as 
many of its details" to interstate telephone and telegraph transac
tions, yet in the two decades preceding 1931 "a small number of 
scattered telephone proceedings and a slightly larger number of 
telegraph cases constitute the entire record of the Commission's 
activity.ml Lack of complaints rather than any basic inadequacy on 
the part either of the law or the Commission was responsible for the 
inactivity, but it was true that the Interstate Commerce Commis
sion, preoccupied with the consuming task of regulating railroads, 
was not the most appropriate repository for the function of con
trolling the communications industry. 

With the acceleration of federal regulatory activity which came 
with the "New Deal" there were brought together under the juris
diction of a newly created Federal Communications Commission, 
the powers of the Interstate Commerce Commission over tel
ephones and telegraphs, the powers of the Federal Radio Commis
sion over radio and broadcasting, and the several miscellaneous 
powers over different aspects of. communications vested hitherto in 
various bureaus and executive offices, as well as new powers sug
gested by years of experience in this and related fields. 

The Communi,cations Act of 193472 vested in a seven-man Com
mission exclusive jurisdiction over the interstate phases of the 
telephone, telegraph, radio, and cable industries.78 And to the posi
tive powers formerly possessed by the Interstate Commerce Com
mission were added the authority to establish through routes and 
physical connections together with through charges and divisions, 
to suspend the operation of proposed rates pending investigation, 

.. I. L. Sharfman, The Interstate Commerce Commission, Part :& (1931), p. II o . 

.. 48 Stat. L. 1064 • 

.. Control over cable landing licenses and radio frequencies for government 
agencies were the only matters not transferred to the new Commission. 
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and to pass upon requests for permission to construct new lines and 
extensions. The Communications Commission was specifically au
thorized to make property valuations and in connection therewith 
to determine original cost of properties at the time of dedication to 
public use," and, in the case of telephones, to proceed generally to 
such classifications as would permit a ready segregation of interstate 
properties and transactions (sections 2 I 3, 22 I). Typical powers 
over accounts, depreciation, and reports were given to the Com
mission. The act aimed at a workable synthesis of federal and 
state powers and :tctivity rather than an assertion of federal 
supremacy; and to this end provided for joint conferences, and 
joint boards of the type later set up in the Federal Power and 
Natural Gas Acts.'1 The Commission was not given plenary power 

. in the matter of inter<ompany transactions and contracts similar 
to that given later over gas and electric holding companies. It was 
ordered, however, to conduct an investigation into this field and 
to report its findings and recommendations for further legislation 
to Congress. 

The entry of the federal government into the field of utility 
regulation came in direct response to definitely felt needs: to under
take tasks denied by the Constitution to the states, to supplement 
the activity of state authorities in matters over which they re
tained primary jurisdiction and to assist where states failed to use 
powers at least provisionally at their disposal, and to guide and 
co-ordinate in relations between the states or between the states and 
the nation. The indirect influence of federal activity upon the 
caliber of state regulation may come to be of greater significance 
than the actual exercise of federal power.'· The pattern of regula-

.. A restrained application of this power was sustained in A"",;clm T,leplume 
tmJ T,I'KrtlPIt Co. v. U,,;I,tl SIt II". 299 U.S. 232 (1936). 

II Sec. 410. 

ft This inBuence may work out through the setting of federal standards to which 
public opinion will force some of the state agencies to conform. On the other 
hand, the response of the state may he even more direct, as in the case of the 
Pennsylvania Commission which reduced intrastate tolls of aD intrastate telephone 
company to conform to rates charged by an affiliated company using the intrastate 
company" facilities for interstate service. The interstate rates had been lowered 
under pressure from the Federal Communications Commission. See Public Uhlity 
Co",missio,. v. B.a T,lep"_ Co. of Pmruyl-m., 23 P.U.R. (N.S.) 173 (1931); 
.flirmed by the Pennsylvania Superior Court in SA. (ad) 410, a8 P.U.R. (N.S.) 



660 GOVERNMENT AND ECONOMIC LIFE 

tion mayor may not change materially in the future; but it is safe 
to predict that the federal government will not play any lesser 
role than it now performs. Whether it will venture further into 
the regulatory area once occupied solely by the states is likely to 
depend very largely upon the demonstrated willingness and 
capacity of state agencies to perform effectively their present tasks, 
within the existing framework.17 

E. The Present-Day Commission 

The public utilities commission, with its inclusive jurisdiction 
and its plenary powers to proceed on complaint or on its own mo
tion to prevent rate extortion and discrimination and to establish 

266 (1939). This case was appealed to the United States Supreme Court but dis
missed for want of a substantial federal question, 8~ Law ed. ~u (19~0). 

Not the least important of the recent activities of certain of the federal com
missions have been the compilation, interpretation, and dissemination of informa
tion relating to utility prices and service, which can scarcely fail to be of use to 
anr; alert commission, state or federal. . 

See B. W. Lewis, "The Bogie of Federal Regulation," Public Utilities Fort
nightly, Vol. 12 (1933), p. 252. And see also J. E. Benton, "The Contrast Pre
sented in Recent Federal Legislation between that Relating to Regulation of 
Public Service Enterprises and that Relating to Business Generally," N.A.R.U.C. 
Proceedings of Fifty-first Annual Convention (1939), p. 2~: "Whereas the [fed
erall statutes ... providing regulation for business generally, have extended that 
regulation without seeking to protect state power, and indeed have resorted to 
fiction and artful pretense to extend Federal regulation outside interstate commerce, 
into fields of activity which have heretofore been regarded as beyond the reach 
of Federal power, these statutes, regulating public service enterprises, enacted .ince 
the Transportation Act of 1920, exhibit no design to encroach upon the reserved 
power of the states. On the contrary, in notable instances these statutes, instead of 
pushing the exercise of federal power to extreme limits, have carefully refrained 
from asserting federal control with respect to transactions which were unquestion
ably interstate in character, for the plain purpose of avoiding any disturbance of 
State authority" (p. 34, and citing, at pp. 36-37, the Communications Act, IeC. 

221 (b) ; the Federal Power Act, sec. 201; and the Natural Gas Act, sec. (b». 
Space will permit no discussion of the employment of interstate compacts (under 

Art. I, sec. I 0 of the federal constitution) as a means of dealing locally with 
problems of regional regulation beyond the jurisdiction of lingle states. See Na
tional Resources Committee, Regional Factors in National Planning and Develot
ment (1935), Chaps. 6, 7. 

The subject of national regulation should not be dismissed without reference to 
the National Association of Railroad and Utilities Commissioners (composed of 
representatives from 47 state and 4 federal commissions), whose work in recent 
years in studying, formulating, and promoting wide adoption of improved regula
tory measures is one of the brighter phases of the current scene. 
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reasonable rate levels and schedules; to co~trol the institution, the 
quality and amount, and the cessation of service; and to delve with 
mandatory authority into accounts and depreciation, security issues 
and inter-corporate relations, and financial and operating policies, 
is an important agency in present-day economic and political life. Its 
internal structure and its status in relation to other governmental 
agencies invite examination. 

The typical state commission is composed of three members, 37 
,tates having commissions of this sizeT1

; and with few exceptions 
the members give full time to their official duties. 

The method of selecting commissioners varies, the governor 
(usually with the advice and consent of the senate) making the 
choice in 26 states, and the electorate by popular vote in 17 states.lI 

There is a slight trend toward executive appointment. Twenty
eight states have statutory terms of office of six years; in eleven the 
term is four years; and in the other states terms range from indefi
nite (two states) and ten (two states) to two years (two states)"o 
in all but five states the terms of office are staggered. 

It is obvious that the effectiveness of regulation depends in a 
large measure upon the ability, active interest, and courage of the 
commission membership. It is of interest, then, to examine the back
ground and qualifications of state utilities commissioners, to the 
extent that information is available. The qualifications imposed by 
statutes are extremely general. Usually there are residence require
ments (in a few instances specifying the districts within the states 
from which the commissioner must come), and a few states set 
standards of minimum age. Technical qualifications are rare: three 
states require their commissioners to be "competent persons," and 
there is an occasional provision that the appointee must have legal 
training, or be experienced in law, railroad operation, rate making, 

• Eight commission. have five members, two have only one, and one has seven. 
The Federal Power Commission has five members and the Federal Communications 
Commission seven • 

.. Election by the legislature, and appointment by other boards or officials are 
other methods in use. Members of the Federal Power and Federal Communications 
Commission. are appointed by the President with the consent of the Senate • 

.. Ruggles, A It'" 01 Slat. P"blic Utilily Commissioru, p. :I]. Terms of Federal 
Power Commissioners are five years, and of Communications Commissioners seven 
years, staggered in both cases. 



66a GOVERNMENT AND ECONOMIC LIFE 

etc. As a matter of fact, a considerably greater number of com
missioners are drawn from the legal profession than from all other 
occupations combined. Business men, bankers, engineers, farmers, 
journalists, and government employees contribute commissioners 
from their ranks-a few from each group. 

Negative restrictions-in terms of political and utility connec
tions-are common. It is usually provided that no officer, employee, 
or agent of a public utility may serve on the commission, and that 
no commissioner may hold utility securities or have any other 
pecuniary interest in the regulated industries. Other provisions 
designed to filter the relations between utilities and commis
sioners prohibit the latter from accepting gifts or emoluments 
from designated industries, and from soliciting from or recom
mending to any utility the employment of any person. Of greater 
interest, but certainly of lesser effect, are the provisions designed to 
maintain a semblance of political balance-not more than a bare 
majority of commission members may be affiliated with the 
same political party (seven states )-and to protect commissioners 
from political contamination. Commissioners may not participate in 
political campaigns or serve on political committees (ten states), 
or hold offices of profit or position within a political party (two 
states); and no former commissioner may hold any public office 
for a period of two years after leaving the commission (two 
states).81 Although the personal contacts and tests which one would 
like in order to be certain are necessarily lacking, it is safe to assert 
that to date attempts to insulate regulation from political activity 
have been largely fruitless. State utility commissionerships are still 
regarded too frequently as political jobs to be awarded to deserving 
workers in the party, and more often than not are used by the 
incumbent as a stepping stone to "higher" political office, or to a 
more lucrative legal practice or position with a public utility. There 
have been few state commissioners who, prior to their appointment, 
have had more than a casual interest-not to mention special ability 

.. The Federal Power Act and the Communications Act both prohibit the ap
pointment as commissioner of any person with a direct or indirect pecuniary 
interest in the industries under the Commission's jurisdiction, and stipulate that no 
more than a bare majority of Commission members shall be appointed from the 
same political party. 
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or training-in the field of regulation. ItZ That the public utilities 
collllIlissionership is typically not a "career" office is indicated by 
sutistics on length of service, which show that not only is the 
average of the actual terms of service of commissioners somewhat 
less than the average of single terms provided by law (46 states), 
but that in eight states average service has been less than one-halE 
term, and in eighteen more states it has been less than a full single 
tenn." 

Unchecked power of removal of commission members by the 
governor is established in 16 of the 28 states with appointive com
missions, and in four more of these states the action of the gover
nor must be approved by the state senate or council" Impeachment 
and removal by court action are the common methods employed 
to dismiss elective collllIlissioners. Security of tenure has lessened 
slightly for commissioners since 1930, consequent upon the general 
trend toward the incnase of executive powers. While the state 
statutes list a large number of "grounds for removal," most of 
which are little short of offenses against the community and bear 
only slight relation to any special competency required of a com
missioner, it is apparent that the significant feature of the tenure 
situation is the power of removal itsel£-the formal grounds may 
in actual experience easily merge into "at the pleasure" of the 
removing agent." 

The legislature, as distinct from the chief executive, plays its 
distinctive part in public utility regulation by formulating and 
enacting regulatory laws, and appropriating funds for the use of 
the utilities commission. The extent to which legislatures have con-

• As ODe writer pats it: "'Oa the boob, as wdl as iD pncti~ political dilia
boa .. the real badge of the [Ohio] COIDIDisioner>. o8ic:c. 'J'be poGtioa .. frankl, 
admitted by aU to be a political job.. ••• - L S. Jtc.ubaum. "Public Utilities. A 
Treatise oa the PIIblic: t:tilitia Commi-ioa of Ohio,· 0 .... ]~. VoL 
JJ (.914), PI'- In, 194-

• Ruggla,.l11«# 01 S_ PUlic UIilitJ C .......... I'- ZJ. 
• Other IDethods iD thae Ita .. iDducie _val by the Iegisbtare. by coam, aacI 

by bouda or ckpanmeutL 
• Neither the Ftckral Power Act DOr the CommUDicatioas Act mabs specific: 

rckraKoe to the removal of cwnmiwionrrL It _ hdd iD H-I""'" E~ 
Y. ll.iuJ SIMII, Z9J U.s. 60. (IUs) that Cougraa _, male a IDImber of aa 
adminiItratift CCIIIIIIliaio. (Ftckral Trade Commi-i_) as cIisIiDct &oa. aa ~ 
tift oHicu (~) ~ by the Presidmt aft for ca_ tpeeiW by 
Coagre& 
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ferred authority upon and named tasks to be performed by com
missions has been detailed above: it remains to learn what financial 
provision they have been willing to make to support this authority 
and to facilitate the discharge of these duties. It has been demon
strated widely by experience that adequate statutory powers are 
of little use unless. sufficient funds are available for their effective 
administration.86 

Thirty-five commissions reported a total expenditure of 
$8,027,180 for the fiscal year ending June 30, 1936.81 While this 
would mean an average expenditure of $229,300 per state, four 
commissions (New York, Pennsylvania, California, and Illinois) 
spent a total of $3,647,034, leaving an average expenditure for ~he 
remaining commissions of $141,30o-a small figure when it is re
called that typically the funds must be used to support the regula
tion of motor buses and trucks and railroads, as well as gas, elec
tricity, and communications. Available data suggest that legislatures 
were slightly more generous in the middle thirties than at the 
peak of "prosperity." Thirty-seven states reporting the amount 
available for commission expenditure, 1928-34, showed an in
crease in 20 cases, a decrease in 14, and no change in 3. Thirty
three states reported a 29 per cent average increase in total regula
tory disbursements in 1934 over 1928.88 Any apparent generosity, 
however, was more than offset by the increased duties heaped upon 
the commissions during this period. An appropriation to cover the 
entire range of commission activities for a year equal only to a 
fraction of the amount which any large utility company would 
devote to a single ordinary rate case is bound to confine the scope 
and character of commission regulation within very narrow limits. 
The record of most states in this respect is not impressive.811 

II See the discussion and the resolution passed by the National Association of 
Railroad and Utilities Commissioners in 1935, calling upon state legislature. to 
make adequate appropriations for regulatory commissions. N.A.R.U.C., Proceed
ings of Forty-se'IJentn Annual COn'llention (1935), p. 416 • 

.. N.A.R.U.C., Proceedings of Forty-nintn Annual COn'llentio" (1937), p. 203. 
M Ruggles, Aspects of State Public Utility Commissions, p. 68 • 
.. For instance, in a recent gas rate dispute the City of Cleveland and the com

pany are understood to have spent nearly $2,000,000. However unnecessary thi • 
. expenditure may have been, it was in no sense unusual, yet it is more than the 

Ohio Public Utilities Commission was allowed to spend for an entire decade of 
regulatory activity. 
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States have adopted a variety of methods to raise funds for 
regulatory purposes. In 35 states reporting revenue sources in 
1935-36, 54.4 per cent of the total commission funds came from 
the general revenue of the states, while 45.6 per cent was derived 
from regular or special assessments upon utility companies. Assess
ments upon utilities took various forms: assessments or fees levied 
upon all utilities (or all of a given class) and upon particular utili
ties to cover costs of special investigations, and special fees for par
ticular types of proceedings.'o The controversy over "utility assess
ments" continues unabated, but there is discernible a definite tend
ency on the part of legislatures to resort increasingly to this method 
of raising money to support commission activity.·l The reader will 
bear in mind that all taxes and assessments paid by utilities are in
cluded in the estimates of operating expenses to be recovered with 
other costs in rates fixed or approved by the commissions. 

The wide variation in the financial support accorded by the state 
legislatures to their respective state commissions finds reflection in 
the diversity of salaries paid to commissioners and in the wide 
differences in the number of employees on their several staffs. 
Salaries paid to 160 state commissioners in 1938 ranged from 
$2,000 (Mississippi and Vermont) to $15,000 (New York). 
Twenty-four states paid their commissioners less than $5,000 an
nually; and in only eight states were salaries higher than $7,000. 
The average salary ($5,400) represented a slight increase from the 
average salary of 1930 ($5,280), 16 states having increased and 
I I states having decreased the level of commissioners' compensa
tion.·· Considering the character and importance of the issues 
brought before commissions and the type of commissioners which 

• N.A.R.U.C., Pro".a;"gl 01 Forty-";,,t" A""fUIl Cot/1f)I1Iliofi (1937), p. u8 ff. 
• Ruggles, Asp.ell 01 Slill. PMhlic Ulility Co_uno"" p. 61 ff., report. (1937) 

that since 1930 at least 15 statea have paSled lawl relating to the financing of their 
regulatory bodies: seven states provided for assessments on particular utilities to 
cover costs of special investigations, and nine states added to or revised general 
maintenance assessment statutes. One state repealed both special and general as
sessment laws. Two states established general assessments for special purposes, and 
four states revised earlier lawl to produce a combination of general maintenance 
and special investigation &98essments. Other laws affected procedures. 

The federal commissions are lupported entirely from general revenues. 
-Information from Bonbrig'" UIiliI, R.gflltllio" CIutrI, revised to J938 by 

Moody', Investors' Service. 
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the adjudication of such issues demands, the salaries offered by the 
states throughout the country appear inexcusably low.'· Only the 
federal commissioners ($10,000) and the members of the Penn
sylvania ($10,000), New Jersey ($12,000), and New York 
($15,000) commissions can be said to enjoy compensation approach
ing that received· by executives, experts, and attorneys regularly 
appearing before them. 

This condition carries over into appropriations for staff members. 
In 1935, the number of permanent staff members ranged from 
279 attached to the New York commission and 213 employed 
in Wisconsin, to none in Vermont. Eighteen of 36 reporting com
missions on which Professor Ruggles collected informationH had 
less than 30 permanent staff members, and the median commission 
of the entire group boasted 24 members on its staff. Engineers 
predominated on the permanent staffs, and received a median 
annual salary of $2,500; for accountants and statisticians the median 
salary was $2,450, and for rate employees, $2,468. It is difficult 
to believe that the business of regulation can be carried on effec
tively with staffs so small, or that regulatory talent competent 
to cope with the experts on public utility rolls can be attracted 
regularly and held by salaries so meager.85 

The extent to which the activities of a public utilities commission 
are conditioned by the legislature and the executive raises the 
whole question of administrative independence. The administrative 
commission is a hybrid agency, combining functions of the sort 

.. This is not to argue, of course, that all present incumbents are paid leu than 
their qualifications demand • 

.. Ruggles, Aspects of State Public Utility Commissions, p. 35 6. A table on 
page 40 gives valuable data on empfoyee appointments, experience and educa
tion, and tenure. It may be added here that while the "leading" commission. em
'ploy civil service examinations in the selection of expert personnel (%58 of %79 
members in New York, and all members in Wisconsin), %9 of 36 reporting com
missions required no civil service examinations . 

.. "The compensation of a large percentage of the workers in the lower grade. 
of the service is below the standard of reasonable health and comfort fixed by 
governmental agencies, while the pay of a great many of the profeuional and 
skilled employees is barely on the border line and in many instances below lOch a 
standard •••• 

"The foregoing facts may account for the transition of valuable and experienced 
talent from public to private service, too often to the disadvantage and 10M of the 
State." New York State, Report of Commission on ReWsion of the Public Sercice 
Commissions Law, Recommendations of Commissioners (1930), p. 319. 
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typically performed in the past by legislatures, executives, and 
courts. It is designed to infuse expertness and efficiency into gov
ernmental regulatory operations whose positive processes are apt 
otherwise to be somewhat impeded by the traditional American 
doctrine of "separation of powers." Administrative powers and 
duties are determined by the legislature; the task of the commission 
in legal theory is / to determine the existence of facts, upon the 
basis of which it is to bring the declared policy of the legislature 
into operation. Its decisions in specific cases should reflect expert, 
dispassionate deliberation, uninfluenced by factors or forces outside 
the evidence before it; it may properly be more aggressive than 
a court only in that it may institute proceedings on its own motion 
and may concern itself actively with the obtaining and presentation 
of evidence. So much for theory. In practice the commission, by 
means of the substantive content which it reads into legislative 
terms and with which it fills the gaps in the statutory framework, 
inevitably plays a major part in the determination of public policy; 
and, on the other hand, the legislature with its control of appro
priations, and the executive through his power of appointment 
and removal (to the extent that it is unrestricted) are, not infre
quently, unable to resist the temptation to press for desired de
cisions in particular cases. The relationship is one of mutual give 
and take, not all of which is comprehended within the theories of 
administrative law and governmental practice usually advanced. 

The independence of the administrative commission is thrown 
most dramatically in issue in the relationship of the commission 
to the judiciary. It is not always appreciated that the courts occupy 
a most strategic position in the structure of regulation-the more 
so because their status is a matter of self-determination. I. Behind 
the active machinery of public utility regulation lies the federal 
constitution, embodying at any moment, however flexible and 
responsive to opinion it may be over a period of time, a set of 
conditions within whose fixed terms the regulation of that moment 
must proceed. Over the years the Constitution is an integral and 

• ce ••• while unconstitutional exercise of power by the executive and legislative 
branchel of the government iI subject to judicial reltraint, the only check upon 
our own exercise of power iI our own sense of self-restraint." Mr. Justice Stone, 
dissenting in U";t.tl StIIllI v. Ball" 297 U.S. I, 79 (1936). 



668 GOVERNMENT AND ECONOMIC LIFE 

mutually adjustable part of the whole regulatory process, but 
with reference to any immediate cause it stands conspicuously 
above and dominates the determination. Whether an industry (and 
which of its phases) may be regulated, whether the federal govern
ment or the state shall control, what branches or agencies may 
participate, what form and procedure of regulation may be adopted, 
what rules and standards may be employed in reaching decisions 
on substantive problems, and with what effect and finality the 
regulatory agency may speak-all these, constituting regulation 
itself, must be referred to the arbitrament of constitutional inter
pretation by the judiciary. 

The "due process" clauses of the Constitution-forbidding the 
federal government and the states to deprive any person of his 
life, liberty, or property without "due process" of law (Fifth and 
Fourteenth Amendments)-bear clearly on the "processes" by 
which administrative commissions undertake to limit the profits 
and dictate the activities of public utilities, and, indeed, save in 
the matter of special practices employed to make possible a reason
ably speedy determination of the mass of cases heaped increasingly 
upon commissions already buried beneath an avalanche of work, 
and to make the fullest use of qualified staff members, the course 
of "due process" in a procedural sense is well mapped and regularly 
followed.D7 The proposition that action affecting the rights of public 
utilities may not be taken without due notice and an opportunity 
for a full and fair hearing with all evidential facts spread openly 
upon the record is so well accepted that only rarely is it violated 
in commission practice.D8 Much of the work of any public utilities 
commission is done informally; the great bulk of complaints are 
settled through . personal contact or correspondence, and never 
reach the status of formal cases. Many lines of commission activity 

or Current procedural issues revolve principally about the place of the trial 
examiner in administrative procedure and the "conflict" between the Commission'. 
"prosecuting" and "judicial" functions in cases instituted on the Commission'. 
own motion. See Morgan v. United States, 298 U.S. 468 (1936) I 304 U.S. s 
(1938); and U.S. v. Morgan, 307 U.S. 183 (1939); and "Report of Committee 
on Progress in Public Utility Regulation," N.A.R.U.C., Proceedings of Fi/tuth 
Annual Convention (1938), p. 273. And see p. 669, below . 

.. But see Ohio Bell Telephone Co. v. Public Utilitus Commission of Ohio, 30S 
U.S. 29z (1937); and Wisconsin Telephone Co. v. Public Semce Commission, 
287 N.W. IZZ (1939). 
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(e.g., control of security issues) involve adversary proceedings 
only rarely. The trial of a rate case, on the other hand, proceeds 
typically on all fours with the trial of any suit at law: the trappings 
and atmosphere are identical, and the procedure varies only in 
that the rules of evidence are somewhat relaxed88 and that the com
mission is permitted (indeed, expected) to supply evidence to sup
plement that tendered by the parties. A full record is made and the 
commission's findings are supported by a written opinion. 

There is no opportunity here to consider fully the proposition 
frequently advanced that there is a necessary and dangerous incon
sistency between the position of the utilities commission as an ag
gressive defender of the public interest (prosecutor)-instituting 
cases on its own motion and supplementing the weak resources of 
municipalities with its own staff and facilities-and its position as 
an impartial trier of facts (judge). It may be suggested, however, 
that if the commission's primary function be regarded as the posi
tive administrative task of setting rates to serve the long-run eco
nomic interests both of sellers and consumers, rather than the task 
either of prosecuting the utility or of adjudicating an immediate 
controversy between opposing parties, and if the function of the 
utility and the municipality as adversaries be looked upon as the task 
of assisting the commission to make its determination, the alleged 
inconsistency is dissolved.loo It is true, as well, that some such 
conception as this would make it possible in utility regulation to gain 
the clear advantages of the "adversary litigation" approach (specifi-

• See Harold M. Stephens, Admmulr(diflll Tribu1lllls and tM Rules 0/ EWJence 
(1933): " ••• with a few exceptions, legislatures and commissions lean far toward, 
if they do not embrace in full, the so-called popular view • • • to the effect that 
'the jury trial rules have had their day> even in the courts, and that to transplant 
them to new fields would be 'an error amounting to folly.' The courts themselves 
••• have, with exceptions, sustained the commissions" (p. 9a). The rules most 
commonly rejected by commissions are the "hearsay rule," the "best evidence" 
rule, and the "opinion" rule. See also MiU", v. Midway TeutnoM Co., 3 Wi .. 
P.S.C. 63, 71 (l93a) • 

... And see the argument offered by J. M. Landis, Tn. Ailmmislrolwil Process 
(1938), built around the proposition that " ••. the fact that there is this fusion of 
prosecution and adjudication in a single administrative agency does not imply the 
absence of all checks. It implies simply the absence of the traditional check" (p. 
98). 

Current devices to deal with the alleged conflict are the appointment of ''public 
counsels" to assist municipalities (three states have such counsels), and the division 
of commissions into judicial and prosecuting branches. 
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caliy, the full development of facts and the precise centering of 
issues), and at the same time to be rid of the expense, delay, and 
needless controversy which accompany the typical rate case "law
suit." 

A final requirement of "due process," of great significance for 
commission practice, is that "if the owner claims confiscation of his 
property will result [from a commission order fixing maximum 
rates], the state must provide a fair opportunity for submitting that 
issue to a judicial tribunal for determination upon its own inde
pendent judgment as to both law and facts; otherwise the order is 
void because in conflict with the due process clause. mOl 

On the procedural side, the institution of judicial review of com
mission findings and orders has been of immense service; whatever 
it may have produced in the way of red tape has been more than 
offset by the wholly desirable protection which it has afforded 
against arbitrary action. The Supreme Court's holding that the 
right to a fair hearing-"one of the rudiments of fair plaY"-cannot 
be compromised on the "footing of convenience or expediency, or 

101 Ohio Valley Water Co. v. Ben Avon Borough, 2.53 U.S. 2.87, 2.89 (192.0). 
This is a far cry from Munn v. Illinois, 94 U.S. 113, 134 (1876) where the 
Court, upholding the right of the legislature to set maximum rates, laid: "We know 
that this is a power which may be abused; but that is no argument against ita 
existence. For protection against abuses by legislatures the people mUlt reaort to 
the polls, not to the courts." Continued resort to the courts, however, was re
warded. Within ten years the Court was saying, by way of a dictum: ce ••• it is 
not to be inferred that this power of limitation or regulation is itself without 
limit. This power to regulate is not a power to destroy, and limitation i. not the 
equivalent of confiscation." (Stone v. Farmers' Loan f:l Trwt Co., 116 U.S. 307, 
331 (1886).) And eight years later, granting a decree restraining enforcement of 
commission-fixed railroad rates, the Court said: ". . . it is within the scope of 
judicial power and a part of judicial duty to restrain anything which, in the form 
of a regulation of rates, operates to deny to the owners of property invested in the 
business of transportation that equal protection which is the constitutional right 
of all owners of other property." (Reagan v. Farmers' Loan f:l Trull Co., 154 
U.S. 362., 399 (1894), foreshadowed by Chicago, Milwaukee and St. Paul Railway 
v; Minnesota, 134 U.S. 418 (1890).) It was then only a step to the decision in 
Smyth v. Amel, 169 U.S. 466 (1898) which, as will be disclosed later, plunged 
the Court into an intimate consideration of minutiae along the whole broad front 
of substantive regulation. 

One prolific aource of delay and confusion in the matter of review was elimi
nated by the Johnaon Act (48 Stat. L. 775 (1934», which forestalled the flow of 
appeals from state commissions to federal district courts (there to have the entire 

. record made anew), by providing that no such appeals should be taken where the 
rate order ''has been made after reasonable notice and hearing, and where a plain, 
speedy and efficient remedy may be had at law or in equity in the courts of such 
State." 
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because of a natural desire to be rid of harassing de1ay,moJ will not 
be seriously disputed. But the Court, by substituting its own notions 
of policy for those of legislatures and of informed commissions in 
the field of substantive regulation, has imposed a heavy burden of 
cost, delay, uncertainty, and controversy upon the progress of utility 
regulation. In the policies upon which it has insisted and, above all, 
in the mystic language with which it has clothed the rationale and 
the scope of its decisions, the Court has not served well the cause 
of wise, effective regulation. There is no occasion here to sU\'Vey 
the range of judicial attitude toward commission findings, that is, 
whether findings of fact will be upset where there is no e'lJidence 
(or less than a scintilla) to sustain them or only where there is 
insufficient e'lJidenc8j whether "negative" orders are more sacro
sanct than "affirmative" orders; whether findings of fact, although 
subjected to examination, will be sustained more readily than rul
ings of law; and whether "jurisdictional facts" are to be singled out 
for the Court's exclusive determination. The nature and, if a term 
may be coined, the "intensity" of the review which the courts will 
undertake or require will depend, in the last analysis, upon the 
willingness of courts to accept Mr. Justice Stone's pointed injunction 
that "courts are not the only agency of government that must be 
assumed to have capacity to govern,'n08 and to subordinate their 
own views on issues of public policy to those of agencies which they 
recognize as "appointed by law" and "informed by experience," 
and moved by a desire for justice equal to their own. 1£ the com
ments in the present and following sections suggest that the struc-· 
ture, processes, and policies of commission regulation leave much 
to be desired, it is submitted, none the less, that the way of broad, 
sustained improvement is clear, and that it does not include in
creased dependence upon judicial control of policy.IOt 

lao Ohio B.U T.kpllo". Co. v. Public Utilili" CommissiotJ of Ohio, 301 u.s. 
191,304-05 (1937). ''There must be due notice and an opportunity to be beard, 
the procedure must be consistent with the essentials of a fair trial, and the Com
mission must act upon evidence and not arbitrarily," Mr. Chief Justice Hughes in 
Railroflll CommissiON of ClIli/OI"fJUJ v. PllCific Gill tmJ EuclTic Co., 301 U.S. 388, 
393 (193 8). 

lao Dissenting in U"it.1Il SItU., v. B.uw, 197 U.s. I, 87 (1936) • 
... However, see American Bar Association, "Report of the Special Committee on 

Administrative Law," Amtf4IIl RIPtW', 193', Vol. 63, p. 331 fl. But see John 
Dickinson, Adminislr.tiw lusli,. tmJ 1M Sup,..tIIIIC1 of r.- itt 1M U,,;tetl Slain 
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ill. THE SUBSTANTIVE PROBLEMS OF REGULATION 

An account of the historical growth of public utility regulation 
and of its present scope and structure still leaves untouched the very 
stuff of regulation-its substantive problems. The pages that follow 
will be concerned with the manner in which regulation deals with 
the problems that have prompted and conditioned its development. 

A. The Quantity and Quality of Service 

The immediate interest of public utility consumers is that just 
enough service of the right kind shall be forthcoming at prices no 
higher than are necessary to evoke such service. Price, adequacy, 
and quality of service are mutually interdependent, and the standard 
of correctness for each partially constitutes"and is itself derived from 
the standards for the others. While it is true that under private 
ownership the "right amount" and the "right quality" of service 
are dependent upon the appearance of the "right price," it is equally 
true that in a monopoly situation it may be necessary to take direct 
action to insure that services will in fact become available and con
tinue to be supplied even when these prices occur. The present 
section will consider the direct control of service; the section that 
follows will consider rates as a condition of service. 

It has been remarked earlier in this study that the public's first 
concern seems to lie in the prevention of too much service. Public 

(192.7) ; Sharfman, The Interstate Commerce Commission, Part z, Chap. X; Landi., 
The Administratwe Process, Chap. IV; St. Joseph Stock Yardl Co. v. United 
States, 2.98 U.S. 38 (1936); and New York and Queens Gal Co. v. McCall, z4S 
U.S. 345 (1917). And note the following from Mr. Justice Frankfurter. con
curring opinion in DriscoU et at. v. Edison Light and Power Co., 307 U.S. 104, 
12.2. (1939): "The determination of utility rates ••• does not present queationl 
of an essentially legal nature in the sense that legal education and lawyers' leam
ing afford peculiar competence for their adjustment. These are matters for the 
application of whatever knowledge economics and finance may bring to the prac
ticalities of business enteq>rise. The only relevant function of law in dealing with 
this intersection of government and enteq>rise is to secure observance of those 
procedural safeguards in the exercise of legislative powers which are the historic 
foundations of due process." A recent "Report of Special Committee on History 
of, and Current Developments in Regulation'~ in N.A.R.U.C., Proceedings 01 
Fiftieth Annual ConventiotJ (1938), p. 353, offers several recent Supreme Court 
decisions affirming commission rulings on various items as evidence of the Court'. 
willingness to sustain a broad administrative discretion. But the point to be made 
is that the Court insists upon examining each of these items on its (policy) merits. 
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permission in the form of a franchise has always been required as 
a condition precedent to the furnishing of gas, electric, and com
munications services to the general public, and, more recently, the 
securing of a "certificate of convenience and necessity" from the 
state commission has been required not only for entry into, but also 
for major extensions within, the field. The purpose, of course, is 
not so much to forestall a surplus of service as to maintain those 
conditions of monopoly, reflecting the significant characteristics of 
the industries, under which alone it is believed the proper quantity, 
quality, cost, and continuity of service can permanently be had. In 
these industries the public has made up its mind: with rare excep
tions only one privately owned company furnishing a given utility 
service will be allowed in any service area. lOG The requirement that 
permission be received before major extensions are undertaken is 
designed to prevent not only invasions of pre-empted territories, but 
also speculative ventures which, if misconceived, would undermine 
the financial stability of the utility and threaten the quality of 
service throughout its system. The requirement is productive of 
few controversies: commissions are usually quite content to rely on 
managerial judgment. 

Public control of service takes on a positive aspect in orders re
quiring service extensions which involve capital commitments be
yond those the utility is willing to make. Despite the fact that such 
action constitutes an extreme occupation of the realm of manage
ment, it is clear that no phase of monopoly regulation could be 
more in character. Reduction or non-expansion of service, whether 
through lethargy or a desire to maximize profits, is the worst evil 
of monopoly; effective rate control may be expected to remove the 
excess profits arising from any program of service curtailment; but 
it is the role of positive regulatory action that it be substituted for 
the spur of competition in eliminating business timidity and slug
gishness. A utility may not be wholly unwilling to make a service 
extension but, since no one else may enter the field, it may prefer 

.. The competition of public: power plants with private plants, to be discussed 
later, is in a different c:ategory. To anticipate slightly, the competition is really 
between two systems of control-public: ownership, and private ownership under 
regulation. 
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to wait until it can be more nearly certain of profits; direct regula
tion will call the delay into question if, in fact, it does not order 
the extension. A utility company furnishing both gas and electricity 
may slacken its promotion of one service in order to facilitate its 
promotion of the other; a wholesale company may be indifferent to 
the needs of a distributing company, or a large distributing company 
may not care to be bothered by a program of interconnections in 
which some of its fellow concerns or the public are greatly inter
ested. It is in situations such as these that administrative inquiries 
and orders have their place. 

As a matter of practice, most of the "extension of service" com
plaints made to commissions are handled by informal negotiation; 
relatively few complaints achieve the status of formal proceedings. 
A potential consumer writes that a gas company refuses to furnish 
service to his home located only 400 feet from the company's main; 
a delegation of farmers visits the commission to ask that the tele
phone company serving the nearest town be required to bring its 
lines to them; a real estate promotor, through his state senator, 
presses the commission to order the power company to extend 
service to his suburb development. The commission will write to 
the parties and it will confer with them; it will send its engineers 
to investigate; it will explain and induce, threaten, and cajole; and 
in the great majority of cases (frequently by a compromise under 
which the consumer will underwrite a portion of the investment) 
it will achieve the satisfaction or the exhaustion of the parties. If 
not, the case will go to a formal hearing and decision. 

The standards of adequacy are loose, and although the applica
ble law can be st'l-ted tersely, its administration by commissions and 
its interpretation by courts are far from exact. A public utility is 
deemed at law to have made an "undertaking" to serve the public, 
and if within the area of its profession there are consumers clamor
ing for service which the company will not furnish, it is appropriate 
that a determination be made relative to the enforcement of the 
undertaking. The mere refusal of the utility to serve is not decisive, 
nor is the desire alone of consumers to receive service; the test lies 
in the reasonable probability that the extension will be self-support
ing. If such a probability appears, the commission will order an ex-
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tension within the "natural" limits of the utility's undertaking, and 
the courts will sustain the order.IM 

Commission concern with service extensions on a large scale has 
related particularly to the provision of electric power in suburban 
and rural areas.IOT The desire of farm dwellers for electric service 
coupled with the high investment costs per consumer in sparsely 
settled areas, together with a general lack of understanding among 
the parties, have produced a knotty problem for farmers, power 
companies, and commissions alike. The majority of companies and 
commissions have dealt piecemeal with the situation over the years. 
Several utilities, however, have entered vigorously upon rural con
struction, the National Electric Light Association and miscellaneous 
farm organizations and governmental departments have given ac
tive consideration to the problem, and a considerable number of 
state commissions have worked out fixed plans for joint sharing or 

... "The court will not lubstitute ita own judgment as to what extensions are 
reasonable for the determination of the commission. • • • But it will consider the 
advantage. to result to the public from the extensions ordered I it will also con
.ider the investment required to make the necessary additions to property, the cost 
of furnishing gal in the added territory, the effect of the new service upon the 
company" income a. a wholel and, if it appears that the power to regulate was so 
used as to pass beyond the exercise of reasonable judgment and to amount to an 
infringement of the right of ownership, the order will be held invalid as repugnant 
to the due procell clause. Under the guise of regulation, the State may not require 
the company to make large expenditure. for the extension of ita mains and service 
into new territory when the necessary result will be to compel the company to use 
its property for the public convenience without just compensation." (WooJn-m 
GIIJ Light Co. v. Puhlic Servic. Commission, :&69 U.S. :&44, :&48 (19:&5), affirming 
a commission order requiring a 16-mile extension of gas mains.) Of course 
"the fact that it i. a public utility does not necessarily cast upon it the duty of 
serving the public at large. Thi. duty i. not to all men, but to a certain public 
limited by ita profession." (Olrlaho",. Natural Gas Co. v. Corporation Commission, 
88 Okla. 51, 531 all Pac. 401 (19U).) But "corporations which devote their 
property to a public use may not pick and choose, serving only the portions of the 
territory covered by their franchises which it is presently profitable for them to 
lerve and restricting the development of the remaining portions by leaving their 
inhabitants in discomfort without the service which they alone can render. To 
correct this disposition to serve where it is profitable and to neglect where it is not, 
i. one of the important purposes for which these administrative commissions, with 
large powers, were called into existence ••• !' N..u Yori tI1JJ Qw"" GIIJ Co. Y. 

McCall, aH U.S. 3H, 351 (1917) • 
... It i. still too early to attempt any definitive appraisal of the effect upon public 

utility lervice of the administration of IeC. aoa (a) and (b) of the Federal Power 
Act, and secs. 9, 10, 11, and 30 of the Public Utility Holding Company Act. 
See pp. 651, 655, above. Some consideration will be given to "interconnections" 
and "integrated systems" later in this chapter. 
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covering of rural line investments-by meeting the terms of which 
any group of farm consumers can demand that service extensions be 
made.10B 

Just as a public utility may not institute service without govern
mental sanction, so, typically, it may not suspend or abandon service 
once undertaken, without seeking permission from the government. 
Occasionally a utility, such as a natural gas company, finds it im
possible to continue service because of complete exhaustion of sup
ply; more often, however, the utility seeks to be relieved of its 
obligation to serve because the enterprise as a whole or in some of 
its branches or divisions is unprofitable.loe Where a utility is losing 
money on its entire operation, and it is reasonably certain that only 
losses will accrue in the future, the state may not deny a request to 

108 Typical plans involve paying for deficits in connected load, guaranteed 
monthly payments (to be reduced in amount as new customers are added), bear
ing by the customer of construction costs above a certain stated amount to be 
borne by the utility, all financing to be done by consumers (to be refunded as ad
ditional customers begin taking service), guaranteeing by customers of minimum 
annual revenues, etc. See Federal Power Commission, Electric RaJe SUNJey--Rural 
Electric Sero;ce, Rate Series No.8 (1935), Chap. :&. And see the Annual Report 0/ 
the Illinois Commerce Commission: '935-'936, pp. :&4-37; '936-'937, pp. 64-731 
'937-'938, pp. SS-61. 

It has remained for the federal government to provide the greatest 8timulul to 
rural electrical development through the Rural Electrification Administration, 
created by Executive Order in May 1935, and made a permanent agency by the 
Rural Electrification Act of 1936 (49 Stat. L. 1363)' The R.E.A., financed by 
government appropriations, was authorized to make loans at low interest rates, 
preferably to states, political subdivisions, utility districts, non-profit UlociatioDl, 
or co-operatives, to finance the construction and operation of generating plants, 
transmission and distribution lines, and the installation of wiring and appliances, 
in areas not receiving central station service. Construction loan. were to be self
liquidating in :&5 years. The R.E.A. up to March I, 1940 allotted over :&69 mil
lion dollars to finance rural electrification, and of this amount actually paid out 
over 197 million. About 575 projects were in operation at this date, and they 
served over 450,000 meters. (Information from the R.E.A.) See D. L. Marlett 
and W. M. Strickler, "Rural Electrification Authorities and Electric Cooperatives," 
Journal 0/ Land and Public Utility Economics, Vol. u (1936), pp. :&87-301, for 
a survey of state legislation and activity in this field. 

:aao Rarely, in these days, a utility may threaten to discontinue service as a 
maneuver in a rate controversy, to frighten a recalcitrant city council. Of coune 
a utility may suspend service to an individual consumer because of failure to pay 
an overdue bill, although the law is clear that this means of coercion may not be 
employed if the bill is honestly in dispute. Commission rules will govern the 
situation. For a curious case of a public attempt to force abandonment, involving 
a conflict of municipal, commission, and court authority, see Geneseo v. Illinois 
Northern Utilities Co., Illinois Commerce Commission, No. :&6345 (1939)' 
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abandon the enterprise as a whole.no On the other hand, the mere 
fact that a utility is losing money on a single branch or division of 
its service gives it no constitutional right to abandon the branch in 
the face of a finding by the state that public convenience requires 
continuance of the entire service; and this is true even though the 
system as a whole is making less than a fair return.1U Where the 
utility is making an over-all fair return it would seem to be poorly 
situated to complain of losses on any of its branches (customers 
served by the profitable branches would appear to be the real losers ), 
but the courts have uniformly accepted the utility as the real party 
in interest-although denying the right to abandon the unprofitable 
branch. It should be noted in closing this discussion that the ec~ 
nomic measure of "un profitability" is quite different in abandon
ment proceedings from that in extension cases: a projected 
investment with a prospective income less than a fair return on the 
full capital commitment is "unprofitable"; whereas a utility should 
neither ask nor be allowed to abandon an enterprise already under
taken if it can be made to produce a fair return on the salvage value 
of its property.11I 

'" Rlli/1'01I4l CO",,,,"';,,,, 0/ T,xtll V. EIIs'1m Textll RllilrollJ Co., :&64 U.S. 79, I, (1924). co ••• the company may discontinue operation and get what it can out 
of the property by diemantling the road. To compel it to go on at a 1011 or to give 
up the Alvage value would be to take ill property without the just compemation 
which ia • part of due procae of law." 

III ForI S",i,,, Lig'" ." TrllC,io1f CO. Y. BowlMul, 267 U.S. 330 (1925)' 
Brods-Sc."itm Co. v. R.ilroll4l Commiss;o1f 0/ Loaisi_, 251 U.S. 396 (1920), 
frequently cited co,,"., i, not in point .inee it dealt with an unprofitable railroad 
operating in conjunction with a profitable lumber bUlineIL It ia probably the case 
that unl_ bound by the apecific !erma of ill franchise, a company furnishing two 
di.tinct kind. of utility services, e.g., gal and electricity, may inaill upon ill right 
to abandon either, if 1000ng money, without relinquishing ill right to continue with 
the other. See Broll4l Riwr POWIt' Co. v. SQfUIa C_lm., alt U.S. 537 (1930). 

III With the growth of intentate movemenll of gas, electricity, and communica
tion. servic:ea it may be expected that the future will bring IOmething of the Arne 

conflict between federal and Itate authoritiea over abandonment that characterized 
the railroad field until federal aupremac:y Wat established. To date the _De baa 
not been raised with referenee to the "local" utilities. See T,xtll Y. EtII,,", T,xtll 
Rllill"OlI4l Co., lSi U.S. 104 (19U) I Colorll4lo v. U";,,tl SItIU', 171 U.S. 153 
(1916) I and Tnmlil Commiln01f Y. U1fit,tl SItIUI, al4 U.s. 360 (1932) I and 
for intentate problema raised in a lingle extension cue lee in order: 19 Cali
fornia Railroad CommiaioD 140 (1920) I ao CoR.C. 937 (19U) I 190 CaL 
114 (19U) I :&64 U.s. 331 19a4) I 100 I.C.C. 4al (1925) I 30 C.R.c. lSI 
(1927) I 14a I.C.C. 489 (1921), 34 Fed. (2) ul (1929) I alo U.S. SI (19a9) I 
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In controlling the quality of service, commissions have been con
fronted with the task of drawing standards effectively integrated 
with the rate structure, sufficiently definite to serve as a basis for 
positive orders and yet flexible enough to allow the use of technical 
progress in the arts, and adapted to local conditions; and of refrain
ing, withal, from. trenching so greatly upon the domain of man
agerial discretion as to impair the effectiveness of private initiative 
in the functions which remain assigned to it. Certain broad classifica
tions of standards, such as those relating to metering and billing and 
personal discrimination are common to all utilities. Commissions 
have concerned themselves with the matter of interrupted service, 
establishing regulations and requiring reports in an effort to reduce 
inconvenience, expense, and hazard to the consumer; and all phases 
of safety in the supplying of utility services have received the at
tention of and positive action by state and local regulatory agencies. 
Quality standards in electric service, designed to reduce variations 
and discontinuities in voltage potentials and in alternating current 
frequencies, and to promote efficient utilization of electric equip
ment, have been generally established, as have standards of heating 
value, purity, and pressure in the case of gas service, in the interest 
of safety and efficiency. State commissions have established stand
ards of construction for telephone lines and cables, but the promul
gation of telephone service standards has been limited to a few 
states.lIS 

In the main, it is assumed that utilities will comply-and more 
than comply-with state service standards, as a matter of en
lightened business policy.ll4 General routine inspections are rare. 

109 Cal. 460 (1930); and Atchison, Topeka and Santa Fe Railway Co. et al. v. 
Railroad Commission of California et al., z83 U.S. 380 (1931). 

For a discussion of discontinuance of service see O. P. Field, "The Withdrawal 
from Service of Public Utility Companies," Yale Law Journal, Vol. 3S (1915), 
p. 169; and F. P. Hall, "Discontinuance of Service by Public Utilities," Minne
sota Law Review, Vol. 13 (1919), pp. 181, 32S. For a survey of commission 
activity in this field see E. Nichols, Public Utility Service and Discrimination 
(19 z8 ), Chaps. 3, 13, and 14. 

m The Wisconsin commission, for instance, made early recommendation. rela
tive to the elimination of. transmission interferences, limitation of subscribe" to be 
connected on given lines, maintenance of lines and equipment, reserve equipment, 
accurate and rapid handling of calls, etc. In re ItKJestigation 01 Standards lor 
Telephone Service in the State of Wisconsin, IS Wisconsin R.C. 1 (1914). 

11. But note the experience of the Wisconsin commission when it relaxed its 
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Here, as in the case of service extensions, commission action arises 
almost entirely in response to individual complaints, and the great 
bulk of proceedings are of an informal character.11I Upon rare 
occasions, a commission will reduce a utility's allowable rate of 
return in a rate case as a penalty for rendering conspicuously bad 
service,. or permit a return higher than usual in recognition of ex
traordinary efficien~.118 But, for the most part, contemporary regu
lation proceeds as though the price of service were sufficiently 
positive in its operation, with a minimum of supplementary action, 
to induce or compel adequate service of proper quality. 

B. The Price of Service 

Although the adequacy and quality of public utility service con
cern the public as fully as the price, it is with reference to the latter 
that most of the active work of commission regulation takes place, 
and about which the really colorful controversies of regulation re
volve. To many, the regulation of public utilities means nothing, 
save incidentals, beyond the regulation of utility rates. Largely 
because the function of government regulation of rates has been 
conceived to be primarily protective in character-the guarding of 
the consumer against the extortionate exactions of rapacious mo
nopolies-the activities bound up in rate regulation have taken on a 
most distinctive cast and direction. The processes of rate regulation 
are built around a core of a trial-at-Iaw, and the earnings of the util-

inspections of manuEactured gas heating values for two yean. Statement by Cbair
man Kronsitage, N.A.R.U.C., Proce,dings oJ Forty-fiJt" AnnfUlI Co_ention 
(ILl3), p. 401 B. 

Out of a total of 3,H a formal gas, electric, and telephone cases disposed of 
by the Ohio commission, 1911-30, only 153 grew out of service complaints. 
E. T. Hellebrandt, "The Development of Commission Regulation of Public Utili
ties in Ohio," Jour1ltll oJ LtmJ tmJ Puhlic Utility Economics, Vol. 9 (1933), pp. 
395-409. A survey of the work of any of the better financed and more fully staBed 
commissions, however, will disclose considerable activity in the positive control of 
service. See, for example, the annual reports of the New York Public Service Com
mission since 1930. 

1M See Nelson L. Smith, TM FN Rllt, oJ R,tIIrfI in Puhlic Utility Reglllation 
(1931), pp. 70 B., 194 B. 

On control of service generally, and service standards, see Nichols, Pllhlic Utility 
Swvic. tmJ Discrim.ifllllio1lj C. S. Morgan, Reguliltion tmJ ,116 Mllflllgmunl 01 
Puhlic Utilities (19a3) I and National Bureau of Standards, T,/etllo". Swviu, 
Circular No. III (191 I) I SttmJards Jor Euctric SWWC', Circular No. 56, and ed. 
(19&3) I and Stllndards Jor Gill SwWc', Circular No. 405 (1934). 
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ity rather than rates per se constitute the focal point of regulatory 
attack. 

It is customary for purposes of analysis to break the subject of 
public utility rates into two inextricably interrelated parts: the level 
of rates and the pattern of rates. This procedure is satisfactory if its 
limitations and implications are understood. The "level of rates" 
deals with the determination of the total amount which the utility is 
to be allowed to receive in return for the service it furnishes to its 
whole body of patrons; the "pattern of rates" is concerned with 
the distribution of the total burden of payments among the several 
classes of consumers.ll7 It will appear as the discussion proceeds that 
another closely related phase-the actual setting of prices for service 
-should probably be treated apart from the level and the pattern 
of rates, in order that such important considerations as rate-making 
technique, cyclical timing, demand elasticities, etc., can be given the 
emphasis of separate analysis. 

The level of rates. The determination of rate levels has been 
so dominated by the Supreme Court that any analysis of principles 
and survey of commission practice may well be built around a selec
tion of cases decided by that body. The leading case on the level 
of utility rates, Smyth v. Ames,us dealt with a statute fixing the 
maximum charges of railroads, and was decided several years before 
commission regulation of gas, electricity, and communication rates 
really got under way. Administrative rate making for these latter 
industries inherited and has been molded completely in the tradition 
of the principles enunciated in that early case. It has been argued 
on many occasions that administrative rate authorities are restrained 
by the rate rulings of the Supreme Court only in that they may not 
fix rates so low as to be "confiscatory," but that, above the level of 
"confiscation," they have complete freedom to establish rates at any 
point and by any method which impresses them as "reasonable." In 
point of fact, however, the level of "bare nonconfiscation" has been 
set by the Court at a point so high that few considerations, if any, 

'" It is to be understood, of course, that any change in the level of rates can be 
effected only by changes_ in the rate pattern, and that the structure of rates will 
influence the demand for service and, hence, the output, the total casu, and the 
total revenue. 

111 169 U.S. 466 (1898). 
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have ever suggested the establishment of "reasonable" rates on any 
higher level. Thus, the principles laid down by the Supreme Court 
in setting the lower limit permitted by the Constitution have op
erated in practice to dictate, at least ostensibly, the level of rates or 
earnings to be fixed by rate commissions as a matter of administrative 
discretion.1lt The implications for effective regulation of the doc
trine of review which has permitted judicial predilections full sway 
in the furthest reaches of rate making will appear constantly in the 
discussion which follows. 

In Smyth v. Ames the Supreme Court made the first announce
ment of its now famous ruleuo that "the basis of all calculations as 
to the reasonableness of rates ••• must be the fair value of the prop
erty being used ••• for the convenience of the public." But on the 
determination of "fair value" for the purpose of testing the validity 
of government-prescribed rates, the Court was distressingly vague: 

••• in order to ascert~in that value, the original cost of construction, 
the amount expended in permanent improvements, the amount and 
market value of its bonds and stock, the present as compared with the 
original cost of construction, the probable earning capacity of the prop
erty under particular rates prescribed by statute, and the sum required 
to meet operating expenses, are all matters for consideration, and are to 
be given such weight as may be just and right in each case. We do not 
say that there may not be other matters to be regarded in estimating the 
value of the property. 111 

Unfortunately, the facts of the case permitted the Court to declare 
the rates invalid without a definite finding on the "fair value" of 

lit Compare opinion by Mr. Justice Brandeis in a concurring opinion in S01II. 
'VIm_ B,ll T,I'1"O,,, Co. v. P"blic S.nJic, Commissiotl 0/ MissOflri, z6:1 U.S. 
376, a89, 396 (1933). See also B. W. Lewis, "'Reasonable' and 'Barely Non
confiscatory> Rates," Co,.",11 L_ (JfIIIrlwly, .Vol. IS (193 0 ), p. S73 . 

.. The common law requirement that rates be "reasonable" found expression in 
judicial determinations arising out of suits between individual consumers and 
"public callings" respecting particular charges, and hence afforded no occasion 
for the development of a standard for the general level of rates. 

The rule of Smyl" v. Am" was anticipated by several constitutional cases of 
the preceding decade. See C"ic.go _ Norl" Wm"", R.uWtJY Co. v. Dry, 3S 
Fed. 866 (1888) I R'.g." v. F_s' Lo." _ TNIS' Co., 154 U.S. 36:1 (1894-) i 
Cow"gtotl ."tl L,:rmgtOff T"""lik, Co. v. S_fortl, 164 U.S. 578 (1896) I S_ 
m,go L."tl _ To_ Co. v. N.tiotl.z CiI" 74 Fed. 79 (1896) i and Coll;"g v. 
K.",., City Stock Y.,.tls Co., 8:a Fed. 8so (1897) • 

.. 169 U.S. 466, 546-47 (1898). 
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the railroad properties or, more important, any suggestion as to how 
the conglomerate array of irreconcilable "considerations"-some 
of them completely irrelevant to the matter in issue-could pos
sibly be molded into a coherent, internally consistent "value" 
figure. 

Since 1898 valuation, that is, the determination of "fair value," 
has occupied the leading role in the drama of rate regulation. The 
rationale of "fair value" is this: Under the federal constitution and 
in the interest of continuing service, those who furnish public utility 
service must be remunerated; rates which produce utility income 
sufficient to cover all costs incurred in rendering service are lawful 
and will be effective in evoking service. Costs must be taken to in
clude all operating expenses, taxes, and depreciation, and a "fair 
return" to those who have supplied capital for the undertaking. The 
Supreme Court has said that the capital employed is to be measured 
at its "fair value," and that a "fair rate of return" on "fair value" is 
the touchstone of compensatory rate making. But it should be borne 
in mind that "fair value" is, after all, only a part of the rate-making 
problem.122 

It should be clear that "fair value" for rate-making purposes is 
not identical with ordinary "market" or "commercial value," since 
"market value," based on prospective earnings, cannot appropriately 
be employed to determine what those earnings should be.12S For the 
same reason the market value of a utility's securities cannot be ac
cepted as its value for rate-making purposes. 

That the "value" of property is to be determined-not found
and that a given piece of property at a given time may quite appro-

, .. In this connectiol), it will be well, later, when the controversy between repro
duction cost and prudent investment is under review and the argument that use of 
a reproduction cost measure of "fair value" will tend to bring utility ratea into 
line with the general level of prices is being weighed, to remember that operating 
expenses have nearly twenty times as great an effect as an equal volume of "fair 
value" upon the level of utility rates, and that, irrespective of the measure adopted 
for "fair value," operating expenses are always reflected in the rate level at cur
rent figures. 

121 Note the following from Chief Justice Hughes, speaking for the majority in 
Los Angeles Gas and Electric Corporation v. Railroad Commission of California, 
z89 u.s. 187, 305 (1933): "In determining that basis (fair value), the criteria 
at hand for ascertaining market value, or what is called exchange value, are not 
commonly available. The property is not ordinarily the subject of barter and .ale 
and, when rates themselves are in dispute, earnings produced by ratea do not afford 
a standard for decision." 
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priately have as many different "values" as there are different pur
poses which the values determined at that time are intended to 
serve, has long been recognized both in law and in public policy.u. 
The "value" of a utility property for purposes of rate making may 
differ sharply from the contemporary values of the property for the 
purposes, respectively, of condemnation, voluntary purchase and 
sale, taxation, capitalization, reorganization, insurance, etc. Value in 
each of these instances will be dictated by considerations pertinent to 
the purpose and project in hand. The value of property appropri
ated by eminent domain, for example, looks primarily to the fact 
that the owher of the property is now to be entirely severed from 
ownership and its earnings, and by the receipt of a single value 
amount is to be so reimbursed as to leave unchanged his economic 
relations with the rest of society. Value for rate making, on the other 
hand, must reflect a policy of establishing rates and earnings for the 
future in harmony with the function and structure of prices gener
ally; it must not be a derivative of earnings, and it must contemplate 
quite openly, if regulation is to serve any positive purpose, a change 
in the relative earning position of the owner of utility property.12I 
Further, the return to utility owners is a function of the rate of 
return as well as of "fair value," and it is possible, whenever it is 
thought advisable, to compensate in the rate of return for any 
factors which, for whatever reasons, may have been withheld from 
inclusion in the established "fair value." The value of public utility 

... Compare David Friday, "An Extension of Value Theory," f)_terl, JoUNllZl 
0/ Eco"omics, Vol. 36 (19U), pp. 197-S191 Robert H. Whitten, Valuatio" of 
Public Sn-Wc. CO'1fN'tlliom, sd ed., revised by D. F. Wilcox (19:18), Vol. I, 

Ch::r' IV I James C. Bonbright, Tiu Valuatio" 0/ Propert, (1937), Vol. I, Part 1. 
See R. L. Hale, "ConBicting Judicial Criteria of Utility Rat_The Need 

for a Judicial Restatement," Columb;' Law Rm..w, Vol. 38 (1938), pp. 959, 
967-68• 

The term rate "value" is almost a misnomer. A concept which sprinlll from 
commission offices and judicial chambers rather than from the market place, and 
which is the creator rather than the creature of earnings, might better be termed 
a rate "base" than a "value." See the recent acceptance of the term "rate base" 
by the Supreme Court in Railf'OU Commissio" of Cali/om;' v. PlICi/ic GIIS II1IIl 
Ehctric Co., 30a U.S. 388 (1938), over the dissent read by Mr. Justice Butler, 
and note the luggestion that even the term "rate base" should be diacarded in 
favor of "earning base," in M. G. de Chazeau, ''The Nature of the 'Rate Base' in 
the Regulation of Public Utilities," f)_terl, Joflf"1Ml of EcO'flOmics, Vol. 51 
(1937), p. S98. The objectives 80ught by the suggested change are wholly de
tirable, but it is questionable whether the change would materially hasteD their 
achievement. 
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property for tax pU1'poses" to take another example, is' determined 
by considerations pertinent to the tax and appraisal programs of 
particular jurisdictions, and, since utility taxes are regularly allowed 
in full as operating expenses to' be covered explicitly by rates, any 
discrepancy between tax value and rate value is a m~tter of indiffer
ence. 

Of the galaxy of factors listed by the Court in Smyth v. Ames as 
properly to be taken into account in determining "fair value," origi
nal cost and present cost have survived, to become in each instance 
the core of a militant theory of valuation; each battling with the 
other for the exclusive favor of rate regulatory agencies. The irony 
of the situation is that while these two theories have held the center 
of the stage in both academic and professional debate, the victory in 
practice has gone to a method which combines, without theory or 
purpose, the wholly irreconcilable features of original cost and pres
ent cost. Of these latter theories of valuation, as distinct from the 
"hybrid" fair value which has prevailed in practice, present (repro
duction) cost has won substantial, although waning, support from 
regulatory agencies, while original cost (actual prudent investment) 
has had all but unanimous backing in academic ranks and in late 
years has been gaining adherents in court and commission circles.1II 

Before putting the rival claims of reproduction cost and prudent 

,.. The case for prudent investme-nt is ably put in Whitten, Valuatu,n of Public 
Service Corporations; Mr. Justice Brandeis, concurring in Southwestern Bell Tele
phone Co. v. Public Service Commission, 302. U.S. 388 (1938); J. C. Bonbright, 
"The Economic Merits of Original Cost and Reproduction Cost," Harvard Law 
Review, Vol. 41 (192.8), p. 59]; New York State, Report on Rwisu,n of tke 
Public Service Commission Law (1930), Vol. I, p. 3H H.; and Bauer and Gold, 
Public Utility Valuation; see also Brief of Federal POW" Commission, amicus 
curiae, in Railroad CC!mmission of California v. Pacific Gas and Electric Co., 302. 

U.S. 388 (1938); and also in Driscoll et al. v. Edison Light and Power Co., 307 
U.S. 104 (1939). Reproduction cost has received its best theoretical defense from 
F. G. ,porety, "The Function of Reproduction Cost in Public Utility Valuation 
and Rate Making," Harvard Law Review, Vol. 37 (19203), p. 173; H. G. Brown, 
"Railroad Valuation and Rate Regulation," Journal of Political Economy, Vol. Jl 
(19205), pp. 500-30; and W. J. Graham, ''Public Utility Valuation," Journal of 
Bunness of tke University of Chicago, Vol. 7 (1934), No. 2o. The most compre
hensive treatment of valuation for all purposes is Bonbright, T ke ValfUJlion of 
p,.operty (1937). 

It should be noted that in cases involving conservatively capitalized utilities, the 
stock and bond account is 'SOmetimes employed temporarily as a rate base. See I" 
re Wisconsin Telephone Co.-8tate-WiJe Case, 2. Wi&. P.S.C.R. 106 (19320). See 
also the practice of the Massachusetts commission, referred to later in thil Iection. 
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investment to the triple test of equity, ecwtomiC!S, arid expediency, 
it should be pointed out that the almost universally accepted pro
gram of basing utility rates ul;'on costs is subject to certain economic 
infirmities irrespective of how the costs may be measured. The usual 
contention is that, utility rates which express the cost of service will 
synchronize with prices based on costs in the rest of the economic 
system, and will, thUs, perform properly, absolutely, and relatively 
the allocation function which all prices, as interdependent pheno
mena of a price-guided economy, are supposed to perform. The ob
jective is unimpeachable; but it will be appreciated that the free 
movement of factors and prices which must serve as the necessary 
condition of such harmony exists precariously and with reference 
only to that small portion of public utility expenses and investment 
which, at any time, is free and uncommitted, whereas in public 
utility rate making it is the practice to set rates which are designed 
to produce a return upon all committed capital save that which is 
obviously not "used and useful." Before public utility rates based 
upon costs may be said to be "proper," functionally, there must be 
assumed an equilibrium of demand, prices, and costs (including a 
capital investment of exactly the correct amount and kind), in the 
actual and continuing existence of which, in the case of any single 
public utility, there is not the slightest reason to believe. Whereas in 
competitive industry the presence of a relatively high or relatively 
low return is taken to indicate a condition either of under- or over
investment, in the case of regulated public utilities such a return typi
cally suggests merely that rates (based on cost) should be altered 
sufficiently to produce the required change in the return on existing 
investment-the magnitude and kind of which are not subjected to 
question.mIn the utility field, fixed, immobile capital bulks large. 
The forced correspondence of rates to committed costs, however 
such costs may be measured, cannot therefore in the case of p~blic 
utilities be accepted functionally as the equivalent of the tendency 
of market prices, in the area of competitive industry, to revolve 
about prospective costs • 

... See B. W. Knight, "Control of Investment versUI Control of Return in the 
Regulation of Natural Monopoliea," O_Url, JOWftIIl of EeoMmkl, Vol 44-
(1930), pp. 16]-851 and M. G. de Chazeau, 0-,.,.1, JoWfttll of EeDftOtrlics, 
Vol. S I, p. 198 if. 
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The force of these propositions is not to suggest that cost should 
be discarded as the basis for the level of public utility rates. The 
point, rather, is simply that costs do not serve automatically as a 
guide to the correct allocation of public utility resources. Reliance 
upon costs does serve, however, to keep utility prices somewhere 
within the range of (that is, not "too far" removed from) stand
ards relied upon almost universally in our private enterprise econ
omy, and, as well, within an acceptable area of "fairness" to util
ity owners and users. It remains now to consider whether the 
basic costs so employed in utility regulation, and the resulting rates, 
will be fairer, more economic, and more expedient if they reflect 
conditions of actual, original construction, or of hypothetical present
day reconstruction. 

The use of reproduction cost as the measure of fair value involves 
the ascertainment by engineering appraisals of the cost to recon
struct the existing used and useful property, as of the date of the 
rate controversy, under existing conditions, employing present 
methods, and paying prevailing prices for labor, land, and materials. 
Reproduction cost appraisals require years to complete in the case 
of sizable properties, and qualified engineers representing the con
tending parties regularly arrive at estimates which differ by mil
lions of dollars. The method is admittedly characterized by heavy 
expense, delay, lack of precision, and endless controversy. 

The prudent investment (actual, original cost) method entails 
the ascertainment of the amount actually, honestly, and prudently 
spent in constructing the existing used and useful property. The 
source of the funds is usually regarded as immaterial, although oc
casionally it is sought to exclude from the valuation those portions 
of property whiCh were constructed from public gift or subsidy, 
and,_ very infrequently, even to exclude portions of property con
structed from reinvested earnings. The method stresses records and 
accounts as against estimates or appraisals. It involves the difficulty, 
diminishing as the years advance, of getting more than an esti
mate of the actual cost of older properties, and of making the neces
sary cost adjustments where properties have changed hands. The 
expense of reconstructing adequate cost and property records is not 
to be dismissed lightly, but the expense of maintaining such records 
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is relatively slight. The proposition that the prudent investment 
method is clearly superior to the reproduction cost method in the 
matters of speed, expense, and precision is scarcely open to argu
ment. 

It is argued in favor of reproduction cost that the owner of public 
utility property is entitled as a matter of fairness to a return on the 
current value of his property; that only in this way will the dollar 
invested in utility property bring a more nearly constant return in 
terms of purchasing power. If, between the time of original invest
ment and the date of valuation, the level of prices generally has 
changed, his "real income" will be held constant only if his dollar 
income is correspondingly changed.1II It may be answered, however, 
that to base earnings upon the increased value of the property which 
is made to reflect a rise in the price level, is really to give no help 
at all to those (bondholders and preferred stockholders) who have 
furnished most of the utility'S capital, and to direct the entire ex
traordinary gain into the hands of common stockholders who re
ceive all residual income. Something over 70 per cent of the capitali
zation of the public utility industry is in the form of fixed-return 
securities,lI. a condition largely attributable to the fact that utilities 
enjoy the security of monopoly under regulation. The effect of 
basing earnings upon reproduction cost is to concentrate upon the 
holders of common stock the whole gain resulting from the value 
increment arising over the entire capitalization when the price trend 
is upward, and greatly to endanger, if not completely to destroy, 
the equity of the common shareholders when the movement of 
prices is sharply downward. Just as regulation is not likely to per
mit the latter exigency to develop as a mere incident of a £a11ing 

- It ahould be noted that thi. consideration calls, logically, for a retum to the 
public utility owner that varies with an indez of general purchasing power, rather 
than with changea in the cost of reproducing his public utility property • 

.. See ''Legal Aypendix" by J. A. Austin, in 70 Cong. I -.. Utility Cortor ... 
hO,", S. doc. 9a (1935), Pan 7l-A, pp. 141, ISS. To the 1liiie effect lee Bauer 
and Gold, cited above, pp. ]89-90. It is probably the case that the capitalization 
of the telephone industry prnenu a different over-all picture. The preponderant 
method of financing the asaociated companies of the Bell system it by capitalltack: 
''With the ex~ption of 1910, common Itack equity baa usually reprnented more 
than half of the total liabilities of A!aoc:iated Companies. Long-term debt IIeldom 
haa ex~ded a 5 per ~nt of total liabilities. n Federal Communicationa Commission, 
1'ro101.J R.,orI Tu.,,,,,, 1_,I;gIlliOfl (19]1), p. 491. 
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price level, so public policy need not support the magnifying of 
profits produced by a fortuitous rise in prices.l8O 

Reproduction cost can present no claims superior to those of 
prudent investment on the score of equity. Any scheme of com
pensation is fair provided only that it was reasonably anticipated 
at the time of investment. While the reproduction cost method has 
be~n used on many occasions and has been paid lip service even 
oftener than it has actually been made the basis of rates by regula
tory commissions, it has never been held out to prospective investors 
in American utilities as the consideration for their contributions to 
utility capital, either by legislatures or by courts. There has never 
been a time since 1898 when the expectations of public utility in
vestors had reason to encompass more than that the Supreme Court 
would support compensation at any time on the basis of its then cur
rent theory of valuation. Incidentally, the prospect which the use of 
a prudent investment base would present to utility stockholders dur
ing periods of changing prices would be no less fair or inviting than 
that regularly contemplated by all holders of fixed-return securi
ties.1B1 

Utility rates based on reproduction cost would appear to be some
what more closely aligned with upward and downward movements 
in the general level of competitive prices than rates based on pru
dent investment, and hence to be better suited than prudent invest
ment rates to carry out the economic functions which prices are sup-

, 
110 See the opinion of Commissioner Meyer, speaking for the majority of the 

Interstate Commerce Commission, in Excess Income of St. Lou;s and O'Fallon 
Railway Co., 124 I.C.C. 3, 30 if. (19%7). 

111 Many proposals have been developed to overcome the objection that it would 
be unfair to use the prudent investment method at this late date in view of the 
investments which have been made under the belief that the method could not, 
constitutionally, be imposed. These proposals usually distinguish between invest
ments made prior to the stated date of "switchover" (to which reproduction cost 
or some other "lawful method" is to be applied) and all subsequent investment 
(which is to be taken permanently at its face figure into the rate base). These are, 
of course, schemes for alleviating the shock, real or simulated, of the transition 
ultimately to a complete prudent investment base. (See Excess Income of St. Louis ~ 
O'Fallon Railway Co., cited above; Bauer and Gold, Public Utility Valuation, 
Chap. 18; and E. M. Bernstein, Public Utility Rate Making and the Price Ln1el 
(1937), Chap. 10 and citations therein.) The rate bases contemplated by these pro
posals are usually termed "split inventory." 
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posed to perform. ta:t This apparent advantage, however, is neither 
great nor important. It has been pointed out above that utility rates 
at best are almost inevitably out of line with the price structure in 
the rest of industry. It should be noted here that if it be desired to 
approximate competitive prices the valuation standard should be, 
not the current cost of reproducing the exact property now in use, 
but the cost of replacing the service by the most modern and eco
nomical plant and system.us But such a standard would be so com
pletely subject to imagination, speculation, controversy, and un
certainty in its ascertainment as completely to invalidate it for prac
tical purposes. As a matter of fact, prudent investmen~ figures are 
not always so far removed as may be imagined from the level of 
reproduction cost: the investment in a going utility property as it 
stands on the date of any rate investigation is a composite of many 
separate investments made over a long period of years; and the 
process of deterioration and replacement of the several parts of the 
plant, together with system expansion, operates to keep the invest
ment figures in the general vicinity of current price levels.m Fur-

.. The contention, limply put, is that utility rates based on current costs (both 
operating and capital costs) will synchronize with prices which tend to expresa 
current costs elsewhere in the economic system. A variation of the argument is 
that the economic value of capital goods is a reflection of the current prices of the 
product. which the capital good. are being used to produce I hence, variations in 
the gmwlll level of prices should be reflected in change. in the values of utility 
propertie., and current utility rate. (prices) should then be derived from these 
changing value .. It seems clear that to vary the capital value of a specific piece of 
property because price. in general have changed, and then to employ thi. value 
to determine the rate. (prices) of the services produced by this property iI so to 
reverse the logic of causation as to render any achievement of the sought-for 
harmony wholly fortuitous. 

.. In discusaing the logical relation of reproduction cost to public utility rates, 
J. M. Clark points out that the three pertinent hypothe~reproduction cost as an 
index of normal competitive value, as a measure of "worth" (cost of replace
ment) , and a. a measure of return to stockholden varying with the price level
all seem to call either for a calculation of the "cost of a modern substitute plant" 
or for "prudent investment multiplied by an index of g_"..111 price changel," 
rather than for the usual engineering estimate of the cost of rebuilding the present 
plant. John M. Clark, SociM C01fII'oI 01 B";",II, ad ed. (1939), p. 306 fI . 

... On the asaumption that the property of a utility iI retired at a uniform rate, 
that depreciation i. calculated on a straight line basi., and that the net investment 
is expanding 5 per cent annually, Bernstein estimates that "if the average length 
of useful life of the property were ten year., aO.9 per cent of the property in a 
prudent investment valuation would be valued at the prices of the current year, 
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ther, if it is desired more completely to vary the dollar compensa
tion of utility owners during periods of changing prices, the change 
can be effected quite simply by raising or lowering the rate of return 
to be allowed on the prudent investment base,185 and there is every 
reason to believe that both the net return to owners and the utility 
rates resulting from such action would be as nearly "economic" as 
returns and rates derived by the more ponderous procedure of a 
reproduction cost appraisal. As a matter of fact, the delay involved 
in arriving at a reproduction cost determination militates against the 
likelihood that reproduction cost rates can ever closely approximate 
current pri<;es in periods of rapid change; and the cost and uncer
tainty which inevitably accompany the use of reproduction cost 
make both utilities and consumers reluctant to enter upon rate pro
ceedings-thus forestalling the frequent rate changes that should 
be made if utility rates are to reflect variations in the level of prices 
in general. 

It should be borne in mind that any really cataclysmic changes 
in the general price level could not be handled effectively, in the 
case of public utility rates, by employing either reproduction cost 
valuations or variable rates of return on prudent investment. If 
general price increases, for instance, should occur suddenly and on 
a tremendous scale the situation probably would call for the bold 
application of an emergency percentage increase directly to the 
rates themselves, without resort to any time-consuming intermediate 
procedure. 

The conclusion, then, to which one is forced, is that reproduction 
cost and prudent investment are both makeshift devices to assist in 
setting utility pri~es that are "fair" as between owners and users, 
and in bringing utility prices into some kind of rough, over-all 
harmony with the level and long-run trends of prices in general; 
and that neither has a preponderant advantage in the performance 

and 77 per cent of the property would be valued at the price. of the five most 
recent years. If the average length of useful life of the property were twenty 
years, 12.6 per cent of the property would be valued at the prices of the current 
year, and 5'. per cent of the property would be valued at the prices of the five 
most recent years." Bernstein, Public Utility Rate Making, p. 12 .... 

1111 An increase in the rate of return from 6 per cent to 1:& per cent will achieve 
the same increase in compensation as would result from raising the "fair value" 
from $10,000,000 to $ :&0,000,000. 
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of these functions. This leaves the choice one of practicality in 
terms of ease, expense, and expediency. On these counts reproduc
tion cost has a notoriously bad record. It is not too much to say that 
in terms of cost, delay, uncertainty, and the arousing of animosity 
and contention, the performance of the reproduction cost method 
falls little short of a public scandal; by far the greater part of the 
grotesque and costly ponderosity which characterizes modern rate 
regulation is to be attributed directly and solely to the reproduction 
cost approach. There is no occasion here to recite details of the 
maneuvering in a typical rate proceeding.18I The months and years 
spent by contending parties, commissions, and courts over such hypo
thetical factors as pricing, conditions of construction, labor perform
ance, overheads, intangibles; the huge sums paid to engineers and 
accountants and other professional experts, directed in their claims 
and counter-claims by high-priced attorneys skilled in the art of 
rate case strategy; the highly charged, politico-legal-mystic character 
of the whole performance-this is all accepted practice under the 
reproduction cost method, yet it seems far removed from the essen
tial business of setting the price of a single service in a single com
munity under conditions of simple monopoly.lsT 

Conversely, on all points relating to expediency the prudent in
vestment method promises an almost revolutionary improvement 
in the process by which over-all rate levels,are established. The origi-

... See C. E. Troxel, "Chronology of Two 'Old Age' Rate Controveraies," 
JoUNllll 01 LtmJ tmtl Puhlic Ulilit, EcoffOmicl, Vol. 14 (1938), p. 991 Felix 
Frankfurter, TA. Puhlic tmtl III GOWNlmlnI (1930), Chap. 3; Brief of the 
F,tlw.t P_ Commissio","";CfII curitu in RllilroaJ Commissio" of California v. 
Pacific Gill tmtl EI,ch'ic Co., No. 804 U.S. Supreme Court, October Term 1936, 
p. 30 If. hoa U.S. 388 (1938» I teparate concurring opinion of Mr. Justice 
Brandeis in SI. Jos,p" Sloclt,fts Co. v. U,,",tl S"",s, :&98 U.s. 38, 73 (1936), 
and tee the strictures on rate caee delay by Mr. Justice Black, dissenting in McCarl 
" .t. v. ItJtliMMpolis Willii' Co., 30a U.s. 419,4:&3 (1938). 

III A good deal of the objection to the use of reproduction cost on the grounds 
here considered would be obviated if reproduction cost were determined by the 
use of index numbers rather than appraisals. It seems probable that the use of index 
numbers troplrl, conslrflclltl would be held constitutional despite the rejection of 
a particular index method in W,II " al. v. Cllesap,alt, f!I POlomtl& T,kplKme Co. 
01 Ballimor" 29S U.S. 66:& (I93S). The difficulty is, however, that the proper 
construction of utility reproduction COlt index numbers is, under current practice, 
moving 10 completely in the direction of re-pricing the particular property under 
exactly prevailing condition. as to approach the old type engineering appraisals 
in expente and delay. 
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nal installation of prudent investment records would occasion ex
pense and controversy, but, once instituted, their maintenance and 
use would involve only a fraction of the cost and dispute which regu
larly attend the use of reproduction cost appraisals, and the time 
required for a rate determination could be stated more pertinently in 
terms of days rather than months_ 

A word should be said at this point with reference to the hybrid 
"fair value" ("trance") method which, in practice, is accepted 
openly and used far more frequently than both reproduction cost 
and prudent investment. The "fair value" method consists of an ex
amination by the commission of evidence relating to reproduction 
cost and prudent investment, together with evidence of intangible 
values and observed condition of the property, the application of 
judgment whose processes defy analysis or description, and the se
lection of a final value figure which bears no derivative relation to 
any figures in evidence and no ascertainable relation to any func
tional purpose of rate making. The determination is typically accom
panied by explicit denials that a formula was employed or that the 
result is a compromise, together with a statement that the com
mission is quite incapable of retracing and setting forth the processes 
by which the value figure was reached.lIs "Fair value" so deter
mined is the embodiment of reproduction cost with most of its in
firmities; yet, since reproduction cost is here alloyed with other 
factors without aim or reason, it conveys none of its redeeming pur-

.. "Value must be determined by the exercise of reasonable judgment, having 
for its basis due consideration of all the relevant facts adduced in evidence •••• 

"Each element of value must be given proper consideration and, in order to do 
so, the consideration must be just, adequate and complete, viewed in the light of 
all the facts, conditions, and circumstances in evidence. 

"The thing sought -is the fair value of the utility property used and useful in 
the public service, and this cannot be found by applying a fair value to each 
operating unit and then by addition, obtain the total value thereof, but it requires 
that a comprehensive view of all the elements of property, both tangible and 
intangible, to be taken and considered, 'not as a separate thing, but, as an in
separable part of one complete harmonious entity, and exercising a reasonable 
judgment as to the value of that entity,' having in mind the cost of reproduction 
new, the cost of reproduction less depreciation, depreciation, actual or historical 
cost of all the property in place, the actual or historical cost of all the property 
used and useful in public service at the date of the inquiry, service capacity, 
service being rendered, and all the other elements of value." Re Boise W.uw Co., 
P.U.R. 1916 D, 311, 357-58 (Idaho Public Utilities Commission, 1916), a 
typical case. 
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posiveness to the net result. The peculiar contribution of the "fair 
value" method to rate regulation is indecision and confusion. 

Against this background, the story of the fate of "fair value" at 
the hands of the Supreme Court may be resumed. Following 
Smyth v. Ames, and until the entry of the United States into the 
World War, the contending schools of valuation theory presented 
their views with vigor in individual cases, but the general public 
was not greatly aroused, and proceedings on the scale common today 
were unknown. The general price level was stable, and sharp dif
ferences between prudent investment and reproduction cost valua
tions of particular properties had yet to develop. The Supreme 
Court's decisions at this time suggest a naive unawareness of the 
situation into which it had precipitated itself; it spoke with sureness, 
but it gave no certain answers and it offered no positive guide to 
regulatory authorities. The decisions made it clear that extrava
gant claims founded on fictitious "investments" need not be vali
dated, and it appeared, as well, that, since "value" was to be consid
ered as of the time of the rate proceedings, the utility was probably 
entitled to base its claims on at least some portion of any increase in 
"value" that might have accrued above earlier investment.lSI 

The keynote of the period, as, indeed, of all subsequent periods, 
was struck in the statement of Mr. Justice Hughes in the Minne
sota Rate cases that fair value "is not a matter of formulas, but 
there must be a reasonable judgment having its· basis in a proper 
consideration of all relevant facts."uo This pronouncement, made in 
1913, could have been offered with equal accuracy in 1898 or in 
1938, as a statement of the Court's valuation position. The Court's 
Minnesota case ruling seems to epitomize indecision, but in .the 
light of later years, its apparent uncertainty must be viewed, not as 
a temporary attitude pending the gaining of greater understanding, 
but as a calculated, studied uncertainty reBecting the conviction that 

- However, the Court refused to extend its benediction to an application of 
reproduction cost carried to its logical conclusion, its common sense standing as a 
barrier to acceptance of reproduction "values" enhanced by land value "multi
pliers" in M;-so" Rm CIU'/, a30 U.S. lSa (191]) I and "pavement over 
mains" in Du Momu GIU Co. V. Du MO;"'/, a]1 U.s. 15] (1915). Both of 
these claims, however, are easily within the "logiC" of reproduction cost. But _ 
Clark, SocUJ Coftffl)l 0/ BruitNlI, PP. 306-1 I. 

1M 130 U.s. lSI, 4]4 (1913). 
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"fair value" for rate making must be made to be the unpredictable 
product of incalculable considerations. The Court's uncertainty in 
the determination of "fair value" had begun to assume a positive 
quality.Ul 

The war-time and post-war disturbance of the level of prices, 
which reached their peak in 1920 and then, after a precipitous drop 
and readjustment, continued on a high plateau until 1929, afforded 
the occasion for the most spectacular episodes of the perennial battle 
between the formal valuation theories. The opening gun was fired 
in the Galveston street railway case when the Supreme Court ap
proved a rate order based on a valuation with prices taken at a point 
between pre-war levels and a modified estimate of post-war prices, 
the decision constituting a victory for a weakened reproduction cost 
as against reproduction cost at full "spot" prices.142 The movement 
was under way, however, and in the Southwestern Bell case the 
Court refused to sustain rates based on a 1919 valuation made by the 
Missouri Public Service Commission, when it was established that 
" .... the Commission undertook to value the property without ac
cording any weight to the greatly enhanced costs of material, labor, 
supplies, etc., over those prevailing in 1913, 1914 and 1916.m •• Mr. 
Justice Brandeis saved the day, strategically, for the cause of pru
dent investment, by concurring, separately, with the majority's 
judgment of reversal, on the ground that the Commission's order 
prevented " ..• the utility from earning a fair return on the amount 
prudently invested in it.mu None the less an accurate appreciation 

, .. The leading valuation cases during this period were San Diego Land Qnd 
Town Co. v. National City, 174 U.S. 739 (1899); San Diego LanJ and Town Co. 
v. Jasper, 189 U.S. 439 (1903); StanisUlus County v. San Joaquin and King's Rwer 
Canal and Irrigation"Co., 191 U.S. 101 (19°4); KnoX'Oille v. Knoxville WQter 
Co., 111 U.S. I (1909); Willcox v. Consolidated Gas Co., 211 U.S. 19 (19°9); 
Cedar Rapids Gas Light Co. v. Cedar Rapids, 223 U.S. 655 (1912); MinnesolQ 
Rate Cases, 130 U.S. 351 (1913); Missouri Rate Cases, 130 U.S. 474 (1913); and 
Des Moines Gas Co. v. Des Moines, 238 U.S. 153 (1915). 

, .. Gakeston Electric Co. v. Gakeston, 258 U.S. 388 (1922). Earlier CateS in 
the period of rising prices, in which the issues here under discussion did not appear, 
were Den'Uer v. Den'Ut!r Union Water Co., 246 U.S. 178 (1918); Lincoln GIJI and 
Electric Light Co. v. Lincoln, 250 U.S. 256 (1919); and Newton v. Consolidated 
Gas Co., 158 U.S. 165 (1922). 

, .. Southwestern Bell Telephone Co. v. Public Seroice Commission 01 Missouri, 
161 U.S. 276, 287 (1923) . 

... The same, p. 289. The point to note is, of course, that if a valuation is in
valid under hoth the reproduction cost and prudent investment standards, a pro-
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of the valuation spirit pervading the Court at this time (1923) 
can be had only by attending carefully to the words of Mr. Justice 
McReynolds, which were in the best reproduction cost tradi
tion.I

.' 

The reproduction cost method reached its highest point on the 
scale of judicial acceptance in the McCardle case in 1926, which 
came very close to identifying "fair value" with spot reproduction 
cost. A valuation found by the Indiana Public Service Commission 
employing the reproduction cost method, but applying average 
prices for the ten years ending in 1921, was enjoined by a lower 
federal court; and Mr. Justice Butler, speaking for six members 
of the Supreme Court,148 affirmed the lower court and gave verbal 
support to the principle of reproduction cost at prices instantly pre
vailing. While the facts did not permit a clear holding that any 
valuation lower than a spot reproduction cost figure was confisca
tory, the opinion suggests that the Court was on the verge of estab
lishing a positive rule of valuation, and that prudent investment 
was in the discard. 

However the achievement of the McCardle case be construed 
or appraised, the fact remains that it has never since been repeated. 
The recession began soon afterward, and in no subsequent case has 
the Court moved to lift the valuation problem from the morass of 
litigious confusion in which it has floundered since 1898. Even the 
relatively high level of prices that prevailed during the twenties, 
and the consequent demand by utilities for rate increases, were not 
sufficient to rid the Court of its hybrid-judgment complex. By 

nouncement by a majority of the Court that the valuation ia unconstitutional 
because it i, lower than that dictated by reproduction cost possesses the force only 
of a dictum--the facts do not permit it to acquire the status of a binding decision. 
Justice Holmes joined Justice Brandeia in thia opinion • 

... Two decisions, fiatly contradictory on their facts, although harmonious on 
the surface, which the Court handed down on the same day, at thia time, suggest 
that most of the members of the Court were hopelessly confused, or indifferent. 
See Georg;' Rllilw.y .,.4 POWII' Co. v. RllilrotUl Commissioff 0/ Georg;', ah U.S. 
hS (1923) I and Blue{uU W4Il_rls IIffIlImtr"ntUff' Co. v. Public Sennee 
Commissio" 0/ W,rst Yirgirti., .h U.S. 679 (19:&3) • 

... McCIWJle II Ill. v. IrJditmato1is W4Iler Co., 272 U.S. 400 (19:&6). Mr. 
Justice Holma concurred only in the decisionl Mr. Justice Brandeis interpreted 
the case as supporting spot reproduction cost in contravention of the rule of Smy,II 
v. Ames, and wrote a vigorous diasenting opinion in which he was joined by Mr. 
Justice Stone. 
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1929, Mr. Justice McReynolds was saying again, for the majority, 
"No doubt there are some, perhaps many, railroads the ultimate 
value of which should be placed far below the sum necessary for 
reproduction"-and this in a case holding that the "law of the 
land" required that value be determined upon a "consideration of 
present costs along with all other pertinent facts,JJ141 but, as usual, 
offering no clue as to the weight-or as to the considerations bear
ing on the weight-to be accorded to the "pertinent facts." 

From this position the Court has since shown no tendency to 
depart, but it has managed to add new incongruities to the existing 
confusion. Valuation moved into its newest phase under the direc
tion of Chief Justice Hughes, speaking for six members of the 
Court in Los Angeles Gas and Electric Corporation v. Railroad 
Commission of California,148 in 1933; and the decision was heralded 
as announcing the long-awaited self-imposed limitation on the re
viewing function of the Court, which would unshackle the processes 
of administrative valuation.us The California Commission had re
duced gas rates on the basis of two valuations-an "historical cost" 
and a typical "fair value," on which it was estimated the new rates 
would produce 7.7 per cent, and 7 per cent respectively. On appeal, 
the Supreme Court sustained the Commission's order. 

The majority opinion recited the customary phrases, and indi
cated a willingness to attach special weight to historical cost be
cause much of the property had been developed in recent years. 
But, it was in dealing with the Corporation's claimed allowance for 
"going value" that the Court displayed its apparent leniency to
ward commission rulings. The Court discussed the Corporation's 
claim at length, but concluded that the "fair value" of $65,500,000 
included a substantial margin over the "historical cost" which, it
self, was largely taken at price levels higher than those immediately 
obtaining, and also included property no longer needed to serve 

'" St. Louis and O'Fallon Raibway Co. v. United States, :&79 U.S. 461, 487 
(19:&9)· 

, .. 289 U.S. :&87 (1933). Mr. Justice Sutherland joined in a dissenting opinion 
written by Mr. Justice Butler. Mr. Justice Van Devanter did not participate. 

, .. See Bauer and Gold, Public Utility Valuation, pp. 106 and 454; and I. R. 
Barnes, "Federal Courts and State Regulation of Utility Rates," Yale l.flIUI Journal, 

·Vol. 43 (1934), p. 417. 
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the public. This excess amount, the Court said, could "appropriately 
be assigned to elements of value which may not have been fully 
covered •••• The fact that this margin in the rate base was not de
scribed as going value is unimportant." The item immediately in 
issue was slight but it served to elicit a pronouncement ostensibly 
of great significance, namely, that constitutionality is concerned 
not with the method, but solely with the result of valuation. ''The 
legislative discretion implied in the rate making power," said Chief 
Justice Hughes, 

necessarily extends to the entire legislative process, embracing the method 
used in reaching the legislative determination as well as that determina
tion itself. We are not concerned with either, so long as constitutional 
limitations are not transgressed. When the legislative method is dis
closed, it may have a definite bearing upon the validity of the result 
reached, but the judicial function does not go beyond the decision of the 
constitutional question. That question is whether the rates as fixed are 
confiscatory .180 

Henceforth, it appeared, commissions might employ any valuation 
method that came to hand; as long as they achieved constitutional 
results, the theory or method or technique of reaching the result 
was of no concern to the Court. 

But there remained a substantial barrier to the acceptance of the 
Los Angeles decision as a charter of administrative freedom: "fair 
value" is not, in itself, a determinate concept; it has no meaning 
or measure apart from the theory or method which it expresses 
and which alone gives it size and substance. It is of little point that 
the Court is willing to permit a regulatory commission to ascertain 
"fair value" by any method it chooses, as long as the "fair value" 
so determined must, in any event, be as large as that "fair value" 
which the Court by its method (as yet undetermined and unan
nounced), fulds to be the constitutional minimum.m It is difficult 
to escape the conclusion that the Court has further muddled an 

- al 9 u.s. al7, 30 4-5, 317 (1933). 
- Specifically, what real freedom OJ' discretion did the California Commission. 

actually exercise when, on grounds of principle, it adopted the historical cost 
method and rejected going concern value, and was sustained by the Court only 
because the result was as large as it would have been if the Commiasion had adopted 
lOme other method (nature not disclosed) and bad made a sufficiently large allow
ance (amount not named) for going concern value? 
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already confused situation by giving the impression that method 
is of no constitutional significance, when, in fact, the Court is 
forced by the very nature of the issue to employ method as the 
test of constitutionality. 

Indeed, only two years later, over a pointed dissent by Mr. 
Justice Stone, the Court implicitly abrogated the Los Angeles rule, 
and invalidated telephone rates set by the Maryland Commission 
on a valuation derived by an "inapt and improper method," al
though there was no showing of substantive confiscation.m This 
action of the Court, in turn, led a lower federal court to declare a 
California Commission valuation to be confiscatory, on the sole 
ground that proper evidence of reproduction cost had not been 
considered; whereupon the Supreme Court, in line with the Los 
Angeles case and despite the Baltimore decision, ruled that "the 
mere correctness of the method and reasoning" has no bearing on 
constitutionality, and remanded the case on the ground that the 
issue "whether the rates as fixed by the Commission's order are 
confiscatory" had not been determined by the court below.t53 

Thus, forty years after the decision in Smyth v. Ames, a regu
latory commission seeking to fix utility rates on an equitable, eco
nomic, and expedient basis, cannot be sure in advance of a long
drawn-out expensive appeal to the highest judicial tribunal, whether 
or not it is within the bounds of constitutionality. It knows that the 
Court denies any interest in the method employed in arriving at 
"fair value." But it is also aware that the result produced by its 
method must be at least as high as the "value" which the Court 

'" West et ai. v. Chesapeake and Potomac Telephone Co. of Baltimore, :&95 U.S. 
66:& (1935). The case is significant for the future of the reproduction cost rule. 
The Court struck do",n the Commission's substitution of index numbers for an 
appraisal in calculating reproduction cost, and, while not condemning the index 
approach per se, placed such limitations around its use as to dissipate its principal 
advantages. Incidentally Mr. Justice Roberts went out of his way to identify rate 
value with eminent domain value, a curious confusion at this late date. 

In his dissenting opinion in this case, Mr. Justice Stone took occasion to re
mark that "in assuming the task of determining judicially the present fair 
replacement value of the vast properties of public utilities, courts have been 
projected into the most speculative undertaking imposed upon them in the entire 
history of English jurisprudence" (p. 689). 

,.. Railroad Commission of California v. Pacific Gas and Electric Co., 30:& U.S. 
388, 394, 401 (1938). On remand, the lower court sustained the Commission'. 
valuation and rate order. 6 U.S. Law Week 139 (1938). 
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will set Up for test purposes by a method still undetermined and 
unannounced, and which will contain mutually inconsistent and 
irreconcilable elements joined together without pattern in com
pletely indeterminate and unpredictable proportions. The com
mission knows, from actual cases, that if a financially successful 
utility appeals from its order, claiming, on the basis of a logical 
application of the/"fair value" rule, that it is constitutionally en
titled to charge more than, as a commercial concern, it has ever 
been willing to charge, the Court may, in sheer disgust, sustain 
the commission.lB' But while this knowledge may induce utility 
attorneys to be more restrained in preparing their cases for trial, 
it can scarcely be translated into a positive principle for the guid
ance of commissions. 

It cannot be too strongly emphasized that the Court's "fair 
value" rule reflects no purpose, and finds no justification in either 
economics or equity-and certainly none in expediency. It seems 
probable, as one critic has pointed out, that in embracing revelation 
as its technique of rate value determination the Court, despite its 
professions, has become ensnared in a circular reasoning, eminent 
domain philosophy.1I1 In any event, to use Mr. Justice Frank
furter's phrase, "the force of reason, confirmed by events, has 
gradually been rendering ••• [the Smyth v. Ames] formula mori
bund by revealing it to be useless as a guide for adjudication.m & • 

... LinJluimw v. lUinois B,ll T,UIJwn. Co., :&9:& U.S. 151 (1934). And see 
Dayton PO'WII' f!!I Lig", Co. v. Public U,ili,;,s Commissio" 0/ O"io, :&9:& U.S. :&90 
(la-H). 

R. L. Hale, ''The 'Fair Value' Merry-Go-Round, 1898 to 1938: A Forty
Year Journey from Rate .. Based-on-Value to Value-Based-on-Rates," Illinois l.ftu 
Rnn/fW, Vol. 33 (1939), p. 517, quoting Mr. Justice Butler's statement in DlmJw 
Union S'oc/t y.,tl Co. v. Unilltl S'II'IS, 304 U.S. 470, 479 (1938), that rate value 
"i. measured, or at least significantly indicated, by the profitableness of present and 
prospective service ••• at rates that are just and reasonable as between the owner 
of and those served by the propeny." 

1M Concurring separately in Driscoll" Ill. v. Ediso" Lig'" anJ Power Co., 
307 U.S. 104, IU (1939). Leading cases since 1933, not cited above, are: Clarlt's 
F".,., Bridg, Co. v. PublK S.mc, Commission 0/ Pnmsyl'DIIInia, :&91 U.S. zz7 
(1934) I Col_bus Gill anJ Fwl Co. v. PublK U,ili,i,s Commission o/O"io, :&9:& 
U.S. 398 (1934) I W,st Ohio Gill Co. v. PublK U,ili,;,s Commissio" 0/ 0;,;0 
(No. 1),194 U.S. 63 (1935) I W,II 0";0 Gill Co. v. PublK U,ili,iu Commission 
0/0;';0 (No • • ), 194 U.S. 79 (1935) I Ohio Bell T,kp"_ Co. v. PublK Utili,;,s 
Commission o/Oltio, 301 U.S. 19:& (1937); and Unilll Gill PublK SW'DK' Co. 
v. T'JrtII," J., 30] U.S. 1:&3 (1938). 
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Turning from court decisions to administrative practice, we find 
that the diffi~ulty of determining whether commissions have really 
incorporated in their rulings on valuation the propositions sup
ported in their opinions makes questionable any precise statement 
of their position. The situation is not made clearer by the erratic 
inconsistencies that have characterized their policies. In general, 
it may be said that the years since Smyth v. Ames have seen many 
and devious shifts in commission practice, and that the only con
stant feature has been the common recital of the "fair value" ritual 
irrespective of the procedures actually employed. At the outset, 
the issues were not clear; cost records were incomplete and un
reliable, and experience had not yet disclosed the excesses to be in-, 
vited by the reproduction cost method. The sharp rise in the price 
level brought on by the World War induced a sudden and sub
stantial interest in rate regulation, and afforded a good case for 
basing rates on reproduction cost. During the World War and the 
decade that followed, commissions made their most extensive use 
of the reproduction cost method. There were many protests against 
its use, however, even in cases in which it was actually employed, 
and much of its apparent acceptance was a matter of form rather 
than substance.157 While a large number of cases (including all of 

... See Bernstein, Public Utility Rate Making, Chaps. 5, .6, and 7, for a di .. 
cussion of various expedients-the use of average unit prices, corrective indexes, 
and split inventories-adopted by commissions to avoid the full effect, while 
retaining the appearance, of an acceptance of the reproduction cost doctrine. 

In his concurring opinion in Southwestern Bell Telephone Co. v. Public Ser<rJice 
Commission of Missouri, a6a U.S. a76 (19a3), at 301, footnote 14, Mr. Justice 
Brandeis gives the following information bearing on the predominant element 
"considered" by commissions in rate cases reported in Public Utility Reportl for 
19zo, 19Z1, 19Z:1, and 19Z3 (to March 1): 

Reproduction cost at unit prices prevailing at date of valuation 5 case •• 
Reproduction cost at unit prices prevailing at some date, or the aver-

ages of some period, prior to the date of valuation , . . . . . . . . . . . .. a 8 easel. 
Reproduction cost at unit prices prevailing at some date not tpecifically 

stated ................................................. I a cases. 
Reproduction cost of an inventory of a prior date at prices prevailing 

at that date or prior thereto, plus subsequent additions at actual cost 
(so-called tplit inventory) ................................. Z:I cues. 

Reproduction cost on basis of future predicted prices . . . . . . . . . . . . .. 3 cateI. 
A prior valuation by the commission plus actual cost of subsequent 

additions ........................................... , .. loa case •. 
Actual original cost (both initial cost and additions) .............. • 5 cates. 
Original cost arbitrarily appreciated ........................... 6 cateI. 
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the cases of ~rtain commissions) were decided Batly on a repro
duction cost basis, the more usual method was to accord considera
tion to a modified reproduction cost figure as one among an assort
ment of irreconcilable elements to be transmuted into "fair value" 
by the alchemy of mystic judgment. 

Despite the favor in which reproduction cost was held by com
missions under pressure from the Supreme Court, the split inven
tory method found increasing support in the twenties, and smoothed 
the way for prudent investment. Several commissions based rates 
upon prudent investment in isolated cases during the reproduction 
cost era, and the Massachusetts Commission, although it has never 
proceeded formally on an investment basis, has achieved consider
able att~tion by reason of its operation in what might be termed 
an investment "atmosphere" throughout its entire rate-making 
history.1GI The California Commission has worked steadily toward 
the progressive abandonment of reproduction cost for the past two 
decades; and Wisconsin and New York regularly use ''book value" 
and "original cost" as the starting point in rate negotiations as well 
as the measure of fair value in many formal cases. 

The depression years have softened slightly the opposition of 
utilities to the use of prudent investment and there is at the present 
time a clearly perceptible swing of regulatory sentiment in its favor 
throughout the country.lSI Great impetus has been given to the 
prudent investment movement by recent state legislation, acts of 
Congress, and rulings of several of the newer federal administra
tive commissions. Paced by the Wisconsin and New York Commis-

Hiatorical coat of prudent investment ... . . . . . . . . . . • . . . . . . . • . . •. 27 caaeI. 
Book coat or investment .................................... 21 cases. 
Bond and stock capitalization ................................ 12 cues. 
Determination and classification of method impossible ......•..•.• 36 caaeI. 

.. See Barnes, Public Ulility Coflh'ol itt MIUSIK"USIlIl. Careful control of Ie-

curity issues has made it possible for the Massachusetts Commission to develop 
from the outset an accounting, as distinct from a speculative appraisal, approach 
to rate regulation. 

See, also, N.A.R.U.C., ProC6,tli"gl 01 For"..";"''' A"""., COWfIml;on (1937), 
P·174. . 

.. It should not be overlooked that at the time of the S"",,, Y. AtIUI decision 
in 1898, following a long period of declining prices, reproduction cost was aup
ported by representatives of the public:, and the use of original cost waa advocated 
by utility spokesmen. 
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sions/60 the Federal Communications Commission, on June '9, 
1935 (to be effective January I, 1936), and the Federal Power 
Commission, on June 16, 1936 (to be effective January I, 1937), 
promulgated uniform systems of accounts for the utilities subject 
to their authority, designed to establish on books of record the 
original cost (estimated, if not known) of utility property to the 
company first devoting such property to the public service. While 
it is true that accounting provisions requiring the ascertainment 
and recording of original cost figures do not necessarily mean that 
rate bases will henceforth be established by reference solely to 
original cost, the institution of such provisions must serve as the 
necessary foundation for any really substantial and effective use 
of prudent investment. Of greater immediate significance is the 
indication which these provisions give as to the direction of pre
vailing regulatory sentiment. There has been a high degree of co
operation between federal and state commissions in the develop
ment of original cost accounting, 27 states having promulgated ac
counting systems for electric utilities in line with the federal pat
tern. Several states are now in the process of building up continu
ous property records for the 'utilities under their jurisdiction. A 
New York statute, passed in 1934, provides for the basing of tem
porary rates on original cost, and similar legislation was passed in 
Pennsylvania in 1937.161 One may agree that commission attitude, 

"., In re Revision of a Uniform Classification of Accounts for Class A Electric 
Utilities, 1 Wis. P.S.C. z57, Nov. z4, 1931 (effective Jan. I, 1937.) I and Public 
Service Commission of New York, Uniform System of Accounts for Electric Cor
porations, Nov. Z3, 1933 (effective Jan. I, 1934), 3 P.U.R. (N.S.) 3:10; and 
New York Edison Co. v. Maltbie, Z44 App. Div. 685, zh N.Y. Supp. U3 
(1935), affirmed in Z71 N.Y. 103 (1936). See also, Federal Cpmmunications 
Commission, Uniform System of Accounts for Telephone Companies (1935), 
Account 100.1, 'I, 3, and 4, and Instructions 3 (SI) and ZI (B), pp. 5, n, :17; 
Federal Power Commission, Uniform System of Accounts Prescribed for Public 
Utilities and Licenses, effective Jan. 1, 1937, Definition :19, Accounts 100.1, 3, 4, 
5, and 107, and Instructions zA-E, pp. 6, 18-19, 38-39; and American Telephone 
and Telegraph Co. v. United States, '199 U.S. :13:1 (1936). Accomplishments under 
the Federal Power Commission requirements are detailed in the Commission's 19th 
Annual Report, pp. 19-zo; and announcement of similar regulations for the 
natural gas industry is noted therein, pp. 18-19. For the story of the part played 
by the states, see New York Public Service Commission, Annual Report, 1938, 
Ap~endix A. 

1 Section 114 of the New York Public Service Law, Laws of New York, 1934, 
Chap. '187, held constitutional by the New York CoUJ1 of Appeals in BroNt Gas 



PUBLIC UTILITIES 

and particularly the expression of that attitude, is uncertain and 
confused, but it is clear that the trend is toward prudent invest
men.11I 

lind Electric Co. v. MlIltbie, ellll., Z71 N.Y. 364 (1936). Section 7Z (Chap. zu) 
of the law require. the Commillion, in fixing gal and electric rates, to give "due 
regard" to "a reasonable average return upon capital actually expended." Sections 
309 and 310 of the Penneylvania Public Utility Law (Act of May 1937, Laws 
of Penneylvania, 1937; No. z86), ,ultained in Bell'lJer VlIlley Willei' Co. v. Driscoll 
(U.S.D.C., W.Pa.), 7 U.s. LII'W Week 101 (1939), approving temporary ratee 
calculated to return 6 per cent on original cost lell accrued depreciation • 

.. The valuation of a public utility property involves a host of problems sub
sidiary to the main iIIue disculled above. Questions of inventory, condition of the 
property, land values, overheads, working capital, going value, etc., together with 
questions ancillary to each of these, arise in practically every case and add to the 
cost, confuBion, and delay. Brief mention may be made here of two troublesome 
item..-depreciation and going value. Irrespective of the valuation method, it is 
undentood that the property is being valued in its ''present condition," and that 
rates have been calculated to cover annual depreciation as an operating expense, 
and thUB to reimburse the utility for capital used up; and, hence, that a figure 
representing the existing depreciation-whether due to physical or functional causes 
-i. properly to be deducted from "cost new" to arrive at a rate base. There 
hal been a voluminous literature on the theory of depreciation deductions from 
reproduction COlt and from investment. See, e.g., J. C. Bonbright, "Depreciation 
and Valuation for Rate Control," ()utJrtwly JOUNIIII of Economics, Vol. 41 (19Z7), 
p. 1851 and hi. later discussion in Valulltion of Property, Vol. z, pp. lu6 ft. 
Emphasis upon depreciation as an accounting rather than a value concept has 
helped to clear the atmosphere. While there is controverey about deductions for 
depreciation in the case of large, diversified utility properties, the main disputes 
in practice have centered around the method (sinking-fund or straight line) and 
basis (reproduction cost, "fair value," or actual cost) of the annual charge, and 
whether the accrued depreciation to be deducted in valuation proceedings is to be 
measured by engineering observation or by age-life calculations. Court and com
mission practice hal favored deduction from the rate base for depreciation under 
normal conditions, except where the "sinking fund" method of calculating de
preciation hal been employed. Engineering inspections to determine the extent of 
depreciation are responsible for long delays in rate proceedings, and result in 
widely divergent judgment estimates of "actual per cent condition." Courts, how
ever, have insisted that prime reliance be placed upon observation as distinct from 
records, and this, together with the common confusion of "depreciation" with 
"deferred maintenance," and "depreciation reserve" with "replacement fund," and 
the tendency to ignore the interdependence of depreciation deductible from the 
rate base and the annual charge for depreciation, constitute phases of the problem 
which cry most urgently for improved understanding and treatment. In recent 
yean commissions have assumed more active control of current depreciation prac
tices, in anticipation of future rate proceedings. Leading Supreme Court cases are 
Xnomll. v. Knomll. Will.,. Co., lIU U.S. I (1909)' Pllcific Gal tmtl Eledric 
Co. v. San Francisco, a6S U.S. 403 (1924) I United Rllil~s and Electric Co. 
v. Will, 280 U.S. 234 (1930) I Smit}, v. Illinois Bell T.lephone Co., 2h U.S. 
133 (1930) I Los A"g,l., Gal tmtl Electric Corp. v. RlIilrou Commission of 
CalifomitJ,a89 U.S. 266 (1933)' and LinJMinser v.lllinois Ben T.lepllone Co., 
lI9l1 U.S. 157 (1934). Two first-rate presentations of principles, court and com-
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So much for valuation. It is difficult to understand why, since 
the rate of return is fully co-ordinate with the rate base in the cal
culation of total return to be allowed to utility investors, it has 
received so little attention at the hands of regulatory commissions. 
Whereas "fair value" is customarily debated on the witness stand 
for weeks, the hearings on rate of return will rarely last beyond a 
day; and a commisSion opinion which devotes dozens of pages to 
valuation will typically dispose of rate of return in less than a page. 
Little evidence is developed for the guidance of the commission, 
and the customary allowance (ranging from 5 Yz to 8 per cent) is 
"ordinarily a conventional rate, expressed in round numbers ••• 
usually ... selected in what may justly be termed an 'arbitrary' 
manner."163 

mission policies, and recommendations, are Public Service Commission of Wileon
sin, Depreciation--A Review of Legal and Accounting Problems (1933); and 
Perry Mason, Principles of Public-Utility Depreciation (1937). And eee "Report 
of Committee on Depreciation" in N.A.R.U.C., Proceedings of Fiftieth An~ 
COmJention (1938), p. 438 H.; and Depreciation Charges of Telephone and Steam 
Railroad Companies, 177 I.C.C. 351 (1931). 

One of the most interesting and annoying of the valuation item. is "going 
value"-the alleged value (to be added to the physical appraisal) of an operating, 
earning, going, concern in excess of the value of the same physical property ttand
ing only ready to operate and earn. It has been demonstrated on many occasion. 
that "going value" is a market (exchange) value concept and, as such, has no 
proper place in a rate base. Strong claims have been made for inclusion of going 
value as the "cost of establishing business," but it seems now to be recognized 
that the costs in question are properly to be treated as operating expenses or as 
appropriate for consideration in adjusting the risk element in determining the 
rate of return. After a long period of development, the Supreme Court has ar
rived at the point of insisting that going value be "considered" in every case, but 
ruling that it need not be added as a separate named amount onlell its existence 
is proved-and rejecting as proof every method and calculation which has yet 
been oHered. Business development expenditures, such as advertising and training 
of staH, are to be covered by operating expense allowances, however. See Bonbright, 
The Valuation of Property, Vol. :z, p. 1146 H.; L. R. Nash, The Economics of 
Public Utilities, :zd ed. (1931), p. 16:z H.; and B. W. Lewis, "Going Value and 
Rate Valuation," Michigan Law Review, Vol. :z6 (19d), p. 713. Leading cases 
are Cedar Rapids Gas Light Co. v. Cedar Rapids, U3 U.S. 6SS (191:1) I Des 
Moines Gas Co. v. Des Moines, d3 U.S. 153 (1915); DemJer v. Dewuer Union 
Water Co., :Z46 U.S. 178 (1918); GalveJton Electric Co. v. Galveston, 2SS U.S. 
388 (19U); McCardle v. Indianapolis Water Co., 272 U.S. 400 (1926) I Los 
Angeles Gas and Electric Co. v. Railroad Commission of California, above; 
Columbus Gas and Fuel Co. v. Public Utilities Commissian of Ohia, 292 U.S. 
398 (1934); DemJer Union Stockyard Co. v. United States, 304 U.S. 470 (193 1) I 
and Acker et al. v. United States et al., :Z98 U.S. 426 (1936). 

. - Federal Communications Commission, Telephone Rate and Research Depart
ment, The Problem of the "Rate of Return" in Public Utility Regulatian (1931), 

P·7' 
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Although many controversies have been cast up by the rate of 
return problem, in only a few of these have commissions been able 
to translate their conclusions identifiably into specific allowances. 
To what extent should enterprise risks find expression in the al
lowable rate of return, and in what manner: through capitalization 
and amortization of losses, or through the possibility of profits 
sufficient to inducer acceptance of the possibility of losses? Is ef
ficiency, for which management is primarily responsible, properly 
(and effectively) to be rewarded by allowing a higher return to 
stockholders? To what extent should the rate of return be in
fluenced in individual cases by any peculiarities in the capital struc
ture or financial history of the particular utility involved? Should a 
fixed return be contracted for with each group of each class of se
curity holders in each utility? 

A recent report summarizes the principles announced by the 
judiciary in setting the constitutional minima of non-confiscatory 
rates of return, as follows:1

" 

I. A proper rate of return (percentage) or return (compensation) 
is a flexible concept and not a static rule. 

2. What return is proper necessitates the exercise of "enlightened 
judgment" in each case. 

l. Current conditions are controlling, and general conditions affect
ing all business should be considered. 

4. The return should be sufficient to assure confidence in the financial 
soundness of the utility, to maintain its credit and to attract the required 
capital. 

S. The propriety of the allowed return depends largely upon the cir
cumstances, locality and risk of the ub1ity enterprise. 

6. The return should be equal to that generally being made at the 
same time and in the general region on investments in other enterprises 
which have corresponding risks. 

7. The historical cost of money to the utility, and the current cost of 
money should be considered. 

8. A utility's corporate structure, financial history and past operations 
should be considered. 

9. The return should accomplish, among other things, due recog
nition of efficiency or lack of efficiency in management. 

10. The future prospects of the utility, its taxes and development, 

.. Federal Communications Commission, Telephone Rate and Research Depart
ment, F«tor, UffIlwlying 1M "R.u 01 R.,,..,,.. ;" Public Utilil, R6gultJliMt, III 

Dilclos.lI;" Cow,tmJ Commissitm D.cisio", (1918), pp. vi-vii. 



GOVERNMENT AND ECONOMIC UFE 

the potential stimulation from reduced rates and the character of the 
service should be considered.165 

Compilations of rates of return allowed by commissions since 
1915 show composite percentages rising from 7 to 8 per cent in 
the early twenties, and declining to 7 per cent by 1929, and to 
about 6 per cent by 1937.'66 Since returns were allowed on a great 
variety of bases-ranging from actual investment, through "fair 
value" to spot reproduction cost plus liberal intangibles-it is ap
parent that too much significance cannot be attached either to the 
absolute size of, or to the considerations ostensibly reflected in, 
these allowances. 

Recent rate of return theory and practice in certain quarters 
have emphasized the use of objective, statistical cost-of-capital data, 
in an effort to determine a rate of return which will so protect the 
utility's credit that an adequate flow of capital into the business will 
be maintained. Data bearing on the financial history of the utility, 
the relationship of its capitalization to its investment, the historical 
costs of debt and preferred stock capital, the current market yields 
on outstanding securities, the cost of financing by different classes 
of securities, bond and stock yields and capital costs to other com
parable companies, the effect of special risks on investor demands, 
and ratios of earnings to market price of common stock, are all 
thought to throw light on the problem.167 It is still not universal, 
however, to substitute careful study and analysis for arbitrary 
"customary allowances"; to think of the total return, and hence 
to treat valuation and rate of return as an integrated problem, and 
their respective standards as mutually interrelated; and to stress 
the real financial needs of the utility instead of (or as the measure 
of) its formallegaI rights. 

-Leading cases on the rate of return are BluefieU WlIUr wo,.ks tmJ 1"'l'"tKle-
- Co. v. Public Seroice Commission of West V;"gi";', 162 U.S. 679 (1913); 
United Railways and Electm Co. v. West, 180 U.S. 134 ('930); D"1tOfl P
tmJ Light Co. v. Public Utilities Com",ission of Ohio, 191 U.S. 117 (1934); and 
Drncoll et al. v. Edison Light tmJ PO'Wer Co., 307 U.S. 10. (1939) . 

.. See Smith, The Fair- Rate of Return in Public Utility Regul4tw..; ]. R. ROle, 
''The Rate of Utility Return," Public Utilities For-tnightly. Vol 13 (1939), p. 
131; and B. J. Sickler, "The Federal Communications Commission'. Rate~f
Return Studies," Journal of LtmJ tmJ Public Utility Econom:ics, Vol IS (1939), 
p. 137· 

... See Sickler, cited above. And see the discussion, of potentially great lignifi
cance, of rate of return by Mr. Justice Reed in the Driscoll caae. cited above. 
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Public utility rates must be designed to produce earnings suf-
6ciently great to cover reasonable operating expenses in addition 
to-in fact, before-fair return on fair value. Here again, effective 
regulation must be alert: excessive operating expenditures can easily 
undo, in high rates, any purposive achievements in the 6eld of 
valuation and rate of return!-' On the other hand, if private en
terprise is to be permitted to enjoy in any sphere the freedom that 
presumably serves as the necessary condition of its success, the 
area of day-by-day operation would seem to call for the very mini
mum of restrictive supervision. The always difficult problem of 
balancing the demands of effective regulation against the require
ments of private initiative is, in this area, particularly troublesome. 

The regulation of operating expenses usually comes to a head 
in a rate case, both because commission powers relate to operating 
expenses principally through the power to 6x rates, and because it 
is when future expenses are being estimated as an element in future 
rates that the utility has the strongest incentive not only to admit 
but to insist that its costs are high. Operation of the utility may, with
out design or connivance, be flatly inefficient. Certain expenses may 
be high because it is to the advantage of individuals in managerial 
positions to keep them high-either because they gain personally 
as direct or indirect recipients of the expenditures, or because it is 
good policy to hide potential surpluses in high costs, since con
spicuous surpluses are bound to invite rate reductions. The prob
lem has appeared most dramatically and on the largest scale in 
the case of affiliated company systems, where a utility's purchase at 
high prices of supplies or services from a related company-the 
utility's rates being calculated to cover such costs-have siphoned 
swollen earnings into the treasury of the common owner. Indeed, 
it was this condition more than any other that inspired the institu
tion of holding company regulation, as well as more vigorous con
trol of "arm's-length" expenditures. 

- "For rate-making purposes, inclQSeS or decreases in operating expenses haVe 
about twenty times the e/lect of equivalent increases or dccreues in the ratc-buc 
valuation, assuming a $ per cent return basis. n I • ... S,.,..Wi.U l-mglllUnr 0/ 
Wi«o";' T.U,Ito,. Co., III Wi&. P.S.c. ., &0 (1916), in which the Commission 
found IIOIIIe $]00,000 of operating expenses to be eIccssivc, oo1y to have its finding 
revencd by the Wisconsin Supreme Court. Wirco.n. T.U,A0.4 Co. Y. PtdJ~ 
S..wc. C~ ... &17 N.W. IU (1939). 
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Until late years direct mandatory control of expense items was 
confined to annual depreciation (a ''book charge"), but the most 
advanced of recent legislation has placed in the hands of the regu
latory commission, supervision of all major expenditure contracts, 
both of affiliated and of independent companies (with the power 
to block). Control over affiliated and non-affiliated wholesale supply 
companies (e.g., natural gas) has also become general. It is still 
true, however, that the most active regulation of expenditures takes 
place in rate proceedings.16B 

Regulation of operating expense estimates in rate cases involves 
inquiries along two lines-the kind of expenditure, and its amount. 
"Is this the kind of expenditure for which the public should re
imburse the utility?" is asked with reference to such items as ad
vertising, rate case costs, donations, anti-public ownership cam
paigns, management services, and delay rentals. "Should the utility 
be reimbursed in the claimed amount?" may be raised with refer
ence to any item, but is most frequently directed to depreciation, 
maintenance, and salaries,· in addition to the items questioned in 
their entirety. 

The courts have been reluctant to admit commission regulation 
within the province of "management," and in many cases lower 
courts have reversed commission disallowances of items claimed by 
utilities as necessary expenditures. ITO The controlling rule was stated 
by the Supreme Court in the Southwestern Bell case overruling the 
Missouri Commission's disallowance of license contract payments 
to a parent company: 

It must never be forgotten that while the state may regulate with a 
view to enforcing ~easonable rates and charges, it is not the owner of 

... Direct and indirect control of expense payments to affiliates will be con
sidered in section C of this chapter. 

110 See West 01.;0 Gas Co. v. Public Utilities Commission of Ohio (No. ,), 294 
U.S. 63 (1935), for· discussion and reversal of Commission rulings on "un
accounted for gas," and expenses for rate litigation and new business, and di ... 
tribution and commercial expenses. But see Acker el at. v. United States, et at., 
298 U.S. 426 (1936), upholding the right of the Secretary of Agriculture to 
ignore actual expenses, if unnecessary or unwise, in cakulating the cost of securing 
and maintaining business, as an incident in setting a rate for stockyards market 
agencies. But for a recent decision harking back to the most narrowly restrictive 
conception of commission function and authority in this matter, see Wisconsin 
Telephone Co. v. Public Semce Commission, 287 N.W. J2Z (1939). 
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the property of public utility companies and is not clothed with the 
general power of management incident to ownership. The applicable 
general rule is well expressed in ••• 295 Ill. 209, 234. 

"The Commission is not the financial manager of the corporation and 
it is not empowered to substitute its judgment for that of the directors 
of the corporation; nor can it ignore items charged by the utility as 
operating expenses unless there is an abuse of discretion in that regard 
by the corporate offlcers.U171 

It must be apparent, however, that there is no hard and fast line 
separating regulation from management, and that if regulation is 
.to be effective as a protective agent-and even more clearly if it is 
to be assigned a more positive, promotive role-no phase of utility 
operation can be deemed inherently immune to its processes. As a 
matter of fact, following the Southwestern Bell ruling as well as 
before it, commissions which were active in rate regulation did 
not hesitate to question and revise allowances for operating costs. 
Indeed, the Supreme Court felt impelled to reverse itself within 
seven years on the very item which prompted its Southwestern Bell 
pronouncement, holding in 1930 that it is the duty of regulation 
to inquire into the cost to the supplying company of supplies and 
services sold to an affiliated utility.17I General phrases are useless 
in this area; the course of regulatory conduct must be charted in 
individual cases. The earnings which a utility has received may 
not be made the basis of retaliatory regulation,lfI but the disposi
tion of earnings is within the ambit of regulatory power, in the in
terest of continuous, adequate service. Further, the utility may be 
prevented from involving itself in contract commitments that dis
sipate its resources, and it may not draw upon the public to under
write inefficiency, expenditures unrelated to public service, or con
cealed profits. 

1ft a6a u.s. a76, al9 (19a3). 
1·8"';1" v. lnino;, B.U T.I'llaotN Co., 21a U.s. 13] (1930). And eee WeslertJ 

Dis"';bul;"g Co. v. Public S.m" Commission of KtmStII, aSs u.s. 119 (1932). 
and the Acker tase, just cited • 

.. I Bo.,.tl of P"blic Ulili" Commissionws v. N_ Yori TeletlaotN Co., 271 
U.S. a3 (1926). But. while the public may not seize upon the fact of excessive 
earninga in the past to justify a reduction of future earninga below an otherwise 
fair return, there would appear to be no constitutional barrier, .. yet, to the 
adoption of a continuing plan to adjust ratea and eaminga on a reasonable average 
level over a stipulated IpaD of years. 
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The pattern of rates. While a utility's consumers as a group 
have a very real interest in the total amount they are expected to 
pay, in rates, for the total service furnished, each consumer is more 
immediately interested in his share of the burden-the structure 
or mutual relationship of individual rates. Utilities are required to 
file their rates, and, to protect the consumer against discrimination, 
are forbidden to depart from their published schedules. It is the 
task of regulation to see that the rates as approved contain no dis
criminatory features that the regulatory agency is unwilling to sup
port. 

The fact that open discrimination (whether "fair" or ''unfair'') 
between classes of users is inevitable becomes apparent as soon as 
the implications of the characteristics of the typical electric utility 
are realized: the presence of common costs in the provision by a 
monopoly of non-transferable services, and the existence at times, 
if maximum demands are to be met as required by law, of sub
stantial unused capacity. Certain costs, such as utility investment 
on consumers' premises, meter reading, billing, testing, collecting, 
are directly assignable to individual users, but the fixed investment 
costs of generation and distribution, together with that considerable 
portion of operating cost which, within wide limits, remains prac
tically constant irrespective of the amount of service produced, are 
common to all users as a group, and even the variable operating 
costs are likely to have only an illusory assignability to particular 
units of output. It is literally impossible to ascertain the cost of 
particular services on any other than an admittedly arbitrary basis. 
An analysis of the costs of serving an individual consumer would 
show an outlay for "readiness to serve" as well as for service actually 
furnished, but any attempt to determine exact individual or class 
responsibility for the expenditure is doomed to failure. Where this 
is the case, there can be no cost basis for rate differentials as between 
different uses or users of the service. None the less, differentials 
in rates are an accepted feature of electric rate schedules, and it must 
be conceded that such differentials are bound to develop on a "value 
of service" basis, whether the purpose is to maximize profits or to 
make use of otherwise unused facilities. 
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Possibly the most venerable of the cost theories that have been 
employed to rationalize rate differentials is built around an analy
sis of alleged responsibility for so-called peak demand. The utility 
must be possessed of sWlicient capacity to meet the maximum de
mands of each of its customers. This does not mean of course that 
it must have sufficient capacity to meet the summation of these de
mands, because individual peak demands never completely co
incide. It is argued that the individual demands which condition 
the utility'S fixed and constant costs are those which fall at the 
time of the peak demand upon the system, and, hence, that users 
who call for service "off the peak" can be served economically for 
all concerned at rates which cover only direct costs.tT6 Lower rates 
to industrial customers than to residential and commercial cus
tomers have been supported on this ground. As a matter of fact, 
however, where separate "demand charges" are made by utilities, 
they are very rarely calculated with reference to the time of the 
demand; and it is frequently true that industrial users, who, be
cause they can turn easily to alternative sources of supply, cannot 
be made to bear a proportionate share of system costs, are responsi
ble for the heaviest "on peak" demand. It is also the case that loads 
built up to utilize off-peak capacity by rates which cover only "in
cremental" costs, may come, in time, to constitute a new peak. More
over, peaks may come at different times on different portions of 
the system. Even the theoretical analysis on which "peak cost" 
rates are sought to be justified is untrustworthy; assignment of re
sponsibility for peak costs will vary as attention is directed to the 
composition of the peak demand alone, or to the composition only 
of the excess of the peak demand over demands at other times; and 
as attention is centered solely on the immediate peak or on its 
chronological (incremental) development. It is fair to say that the 

.. Other fonnulu for allocating common coeta and thUl providing a COd rational
ization for ratel include the "kilowatt-hour" theory (aD allocation of fixed and 
constant charget in proportion to the energy coDSumption of the customer). the 
"individual maximum demand" theory (a calculation of the customer', demand 
charge by multiplying the total fixed chargee by the ratio which hi. individual 
maximum demand be&l"l to the aummatioD of the individual maximum demancb) • 
and the "phantom customer" theory (a combination of the "kilowatt-hour" theory 
with either the ''peak ftSPODSibility" or the "maximum demand" theory). 
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function of rate structure cost analysis is to lend the appearance of 
support to rate patterns which are really dictated by intensities and 
elasticities of demand, that is, "what the traffic will bear." 

To the extent that market conditions suggest and regulatory 
policy permits, differential prices are offered in an attempt to tap 
new sectors or levels of demand, without disturbing existing rates 
and patronage. Inducement rates are offered to particular users, 
or for particular uses, but they are typically so constructed as to 
offer less than the maximum feasible inducement to increased con
sumption. Rates filed for different classes may be expected to vary 
between short-run variable or incremental costs as a bottom limit, 
and the "value of the (enough) service" or "what the (enough) 
·traffic will bear" as a ceiling. To the extent that regulatory com
missions concern themselves with the pattern of rates they will be 
found to be skeptical of rate differentials based solely on differences 
in kinds of use, although such differentials are common, but quite 
willing to accept differentials as between classes of users. It cannot 
be too strongly emphasized that these bases reflect differences only 
in consumer demand characteristics; only occasionally and by chance 
do they reflect differences in cost of service. The ''balance'' between 
classes will reflect the commission's "judgment," after considera
tion of. direct costs, estimated relative responsibility for common 
costs, competitive forces, anticipated consumer response, volume of 
protests from politically articulate consumers, and custom. 

Simple types of electric rate structures fail signally to reflect de
terminable costs and to encourage consumption of energy. Meter 
rates (straight line, step, and block),115 because the index of charge 

1" "Straight" rates .provide a uniform charge per unit; "step" rates apply a 
"straight" rate to the total number of units consumed, but the rate 10 applied 
varies with the quantity consumed (e.g., if less than 40 units are taken, the rate 
is 8 cents per unit, but if between 40 and 80 are taken, the applicable rate to the 
entire consumption is 6 cents per unit, etc. "Block" rates charge a named price 
for all the units taken in specified blocks (e.g.,. the first 30 units at 7 cents per 
unit, the next 30 units at 6 cents per unit, etc. The ''block'' rates can be adapted 
to promotional pricing. See L. R. Nash, Public Utility Rate Structures (1933), 
and G. P. Watkins, Electrical Rates (1921) for discussion of problems treated in 
this section. See also M. L. Cooke, What Price Electricity for Our Homel (1918); 
H. B. Gear, "Diversity Factor," in American Institute of Electrical Engineen, 
Transactions, Vol. z9 (1910), Part I, p. 375; John Bauer and Nathan Gold, The 
Electric Power Industry (1939), Chap. VI. 
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is that of energy taken, provide no approximation of the individual 
customer's responsibility for the more significant investment costs, 
and by reason of the fact that they load the energy rate with de
mand costs, tend to operate as a deterrent to extensive use of the 
service. More elaborate forms have been constructed in an effort 
to spread the fixed investment and constant operating costs (the 
"demand" and/or"customer" costs) and to add thereto the margin
al costs of generation (the "energy" costS).1T8 

It may be suggested that, in so far as possible, electric rates should 
be so arranged as to cover the ascertainable costs in the case of 
each user, spread the burden of non-imputable costs equitably, and 
conduce to maximum use of facilities. It seems probable that these 
ends could be satisfactorily approached by a pattern of two-part rates, 
the second part of which would be constituted by an energy charge, 
uniform to all consumers, equal to short-run marginal cost of pro
ducing the service, and the first an initial or demand charge cover
ing all other costs. The demand charge would be adjusted as be
tween consumers (or classes of consumers) so as to cover as a mini
mum for each the ascertainable fixed and constant costs for which 
his (its) presence on the system is directly responsible, and in ad
dition such proportion of the remaining burden 01 cost as seems 
just and expedient in light of equitable and market considerations. 
Such rates would cover total costs, and would be as fair as rates 
constructed on any other pattern. Further, the relatively high 

I have drawn heavily,> throughout this section, upon an unpublished manu
scrigt by H. P. Welch. 

• The "Hopkinson" rate embodies two separately billed charges, one based on 
the demand costs, however determined, allocable to the consumer, and the second 
based on hi' energy consumption. the ''Wright'' rate conceals a demand charge by 
naming a relatively high energy charge for a designated number of kilowatt houn 
per kilowatt of (maximum coincident) demand, beyond which lower rates apply. 
To illustrate: 

Hopkinson form: 
Demand charge, , , , ... , , " , ,$a.so per month per kilowatt of demand. 
Energy rate. , , , . , , ., , . , , , .. , , , , , , , .. , .. ,.OIS per kilowatt-hour. 

Wright form: 
Fint 30 hour use of demand per month. , , , .... , , , , , . $.10 per kwh. 
Excess consumption per month """ ... , ... ".,",, ... 03 per kwh. 

The Doherty three-part (demand, customer, and energy charges) rate has proved 
to be too complicated for general use. 
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charge for availability of the service (or for very early brackets of 
consumption) would coincide with the relatively high value to the 
consumer of early uses, and the sharp drop in rates for all or most 
of the energy taken should greatly stimulate consumptionPT 

Two schemes have been put into operation, calculated to pre
serve existing revenues while tapping levels of demand hitherto 
unserved. So-called "promotional" rates have been offered, afford
ing lower rates to additional blocks of consumption, without dis
turbing prevailing rates for the domestic lighting demand, which 
is deemed to be inelastic. The widths of the lower rate blocks are 
made to correspond to load characteristics of various appliances, 
and rate reductions are calculated to induce their purchase and use. 
The only revenue lost is that which represents use at the new low 
rates by customers who had already installed appliances under the 
previous schedule. To meet this problem, several companies have 
introduced "objective" rates, offering individual differential treat
ment in the form of an attractively low rate for all electricity con
sumed above the customer's consumption in a designated base pe
riod, or, as a variation, offering new lower rates if consumption 
is increased sufficiently to equal or exceed, at these rates, the 
amount of a designated base bill. A very great merit of these plans, 
besides the immediate extension of service which they induce, is the 
stimulation they afford to investigations of residential demand 
characteristics, and, hence their possible use as a regulatory instru
ment in the hands of commissions which are convinced in particular 
cases that lower rates would stimulate use of the service and also 
return adequate earnings to the utility, but which cannot point to 
existing excess earp.ings-the present legal prerequisite to a manda
tory rate reduction.178 

1TT See Hubert F. Havlik, Semce Charges in Gas and Electric Rates (1938), 
for a discussion of the limitations surrounding employment of so-called service 
charges. The unpopularity and, hence, the political diHiculty of service charge. 
should be recognized. The principal argument against demand charges of the 
usual sort is that they do not reflect the "diversity factor" in demand; and, against 
service or customer charges, that they ignore individual differences in customer 
costs. 

178 The Hartford Electric Light Co., Pacific Gas and Electric Co., and the Com
monwealth and Southern system have pioneered in the field of promotional pric
ing; and the Wisconsin Commission has undertaken an "objective" rate experiment 
involving most of the electric utilities in the state. See In re "Low-Cosl" Rate Plan 
for Electric SeM}ice, 8 Wis. P.S.C. 195 (1935); 9 Wis. P.S.C. 25 (1935); 10 
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Although the manufactured and natural gas industries are char
acterized by a large proportion of fixed costs, the maximum de
mand on the system is of less influence in determining the size of 
plant than in the case of electricity. Production can be stabilized 
within limits by storage and packing, and in periods of acute de
mand adjustments can be made in line pressure and heat content. 
Rate theories and. experiments which have developed in the elec
tric field are only lately receiving attention in the gas industry. 
While it is claimed that a substantial percentage of the domestic 
consumers of gas do not produce revenues suflicient to cover readi
ness-to-serve costs, the industry continues to labor largely under 
straight-line or block rate forms for domestic users.lTt The indus
try made something of a drive for demand and service charges at 
the close of the World War, but otherwise until recently its pro
motional pricing activities have been neither inspired nor sustained. 
Of late, the possibilities of building an appliance and space heating 
load have quickened interest in experimental rate reductions, and 
newer rate forms-block meter rates with a minimum charge and 
two-part demand charge and commodity rates-are being instituted. 
In an effort to stabilize operating revenues many manufactured gas 
companies which have shifted to mixed and natural gas have 
changed their measurement of consumption from volumetric meter 
readings to heat units. 

The problem of telephone rate structure is particularly bafBing 
from the point of view of relating rates to costs, because of the con
stantly changing character of the service. Every new subscriber 
alters not only the "value of the service" to those already connected 
to the system, but also previous cost allocations based on the unit 
of service.lIO It is significant that the phrases "value of service" and 

Wi .. P.S.C. 36 (1935). The New York Commission has been reluctant to lend 
encouragement to "objective rates," principally on the ground that they are dis
criminatory. Yon'",', El",";, Lig'" f!I Pow". Co. 1936 New York P.S.C.R. 599, 
601. See also W. F. Kennedy, Tiu Obj.ct",. R.,. Pin 10,. Reducing ,Iu Pric. 01 
R.sidential Electricily (1937)1 "Report of Committee on Public Utility Rates," 
N.A,R.U.C., Pr'OCI.Jing, 01 Forly.,;g"''' Anm4al Co_mhO" (1936), p. 317 ft.; 
and R. R. Herrmann, "Characteristics of the Commercial Lighting Load," Jofll'flal 
01 LtmJ aJ Public Ulilily E,o"omi", Vol. 13 (1937), p. 38. And Bee B. O. 
Wheeler, "The Production and Distribution of Bonneville Power," JofII'fIal 01 
Ltmtl..J Pllblic Ulility E'otlOftlics, Vol. 14 (1938), p. 359. 

I .. See Nash, Public Ulilily R.,. Sh''''''', Chap. IV. 
- But lee B. J. Sickler, "A Theory of Telephone Rates," Jofll'fUll o/Ltmtl _ 
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"what the traffic will bear" appear so frequently in the literature of 
telephone rates. Customer classifications and rate forms tend to re
flect demand characteristics of subscribers, and are apt to be corre
spondingly complex.181 Existing toll structures have grown up 
largely outside the reach of positive regulation, and regulatory 
standards have yet to be developed. Experience has demonstrated 
the reality and significance of different levels of demand for tele
phone service capable of being tapped by differential rates. But 
experience and analysis have yet to provide a set of criteria more 
positive than that furnished by the varying demands of patrons 
differently placed in the business and social scene, or a governing 
principle more precise than that of extending facilities and promot
ing their fullest use (without "overloading"), and eliminating "un
due" discrimination. Telegraph rates have a mileage basis and are 
classified as to length of message and hour of transmission. The 
structure has been influenced by historical factors of company and 
community rivalry. Distance differentials are approximated by 
zones; there are special rates; and claims of discrimination are raised 
not infrequently.181 

There is little to be said concerning the work of courts and com
missions in conditioning or determining the pattern of rates. With 

Public Utility Economics, Vol. 4 (19d), p. 175; and L. Lyndon, Rat. Ma!ri"K 
fo,. Public Utilities (1913) • 

... Telephone service is classified first as "exchange" or "toll" I exchange eervice 
is subdivided into ''business" and "residence"; these into ''private" and "multiple
party" lines; and the applicable rate forms are either "Bat" or "measured." An 
elaborate set of classifications is used in the case of toll eervice, at well--di.tance, 
hour of use, time interval, probability of completion, etc • 

... " •.• ,.ate maki"K, 'Whet,," fo,. utilities 0,. for competitifJe tmJ pNvau bUSHull, 
is never a mathematical application of a theo,.etical principle. In every business, 
there is always a large percentage of customen, who are eerved at Ie. than COlt, 
for the reason that it has been found inIpracticable to deviae and apply a lJIlem 
of cost accounting and computation which would carry out the principle literally I 
and if it were done, it would result in such an elaborate and complicated schedule 
of rates that the public could not understand it and few could apply iL ••• It 
may be true that any system of rate making which ignores the cost of eervice at 
a standard invites attack, and attracts those who would supply the part of the 
service that produces a profit, leaving to othen the eervice which ia furnished at 
a loss. But practically, rate making is always a compromise between what would 
be charged if certain principles of cost allocation were adhered to and the prac
tical necessity that a rate structure should be eaaily undentood and limply ap
plied." Chairman Maltbie in Rates, etc., Electricity in NftII Yorle tmJ Subu,.b_ 
Territory, 1931 New York P.S.C. 415, 433-34-
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a few conspicuous cxcrptions their activity has been slight and in
termittent, and their inBuence only slightly greater. It is not un
usual to 6nd a commission which has proceeded positively to mold 
the structure of ntes in a lone case; but one encounters volume 
aher volume of commission reports, filled with elaborate discus
sions and calculations of "fair return" and "fair value" but com
pletdy devoid of any mention of rate schedules beyond the fact 
that the form and balance submitted by the utility have been fol
lowed in promulgating the rates as found. Of course, rate case re
ports are only one indication of a commission's inBuence. The very 
fact that the schedule of rates must pass official scrutiny is undoubt
edlya factor tending to temper any inclination toward conspicuously 
unfair discrimination; and it is probably the case that consultation 
with the commission's rate engineering staff prior to final submis
sion of the case to the commission frequently results in ironing out 
in advance difficulties that might otherwise have called for fonnal 
adjudication. The utility is not ordinarily indifferent to the struc
ture of rates, by any means, but it is more concerned with their 
apacity to produce over-all revenue. The rate pattern affects indi
viduals and groups, but it is the rate level that engages the active 
interest of the community as a whole in any rate proceeding. With 
the two parties in interest directing their attention elsewhere, it 
is not strange that the commission should let the rate structure go 
largely by de&ult. Individuals may bring actions for discrimina
tion; certain groups, such as commercial users, may press for spe
cial treatment; a newspaper may conduct a vigorous ampaign 
against a "demand charge" in the interest of the small user, or 
offer opposition to extra charges for hand«t tdephones. In such 
a case the commission may t2ke a stand. Too, specially inspired 
commissions with larger st1Hs may undertake active inquiry into 
the general structure of utility rates. But for the most part com
missions have stood aloof from the problem, and for careful ~ 
cussion of rate structure theory and practice the student must tum 
principally to the general literature in the 6dd, rather than to 
the official reports. ... And, curiously enough, it is ~ further, 

- But _ the Rl«tio. of ~ ~ ftports 011 rate ItnIctVf: ia ~ 
R. au-.. c- - ~ t'~ ~ (lui). CIaap. vn. For ... ada larp but __ ~ ___ of ___ ...-- [ • tacs. _ Hmry 
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that for judicial attitude on the problem, it is· necessary to consider 
railroad rather than utility cases; and even here the harvest is 
scanty.IS' The problem will never lend itself to exact solution, but 
the better commissions will insist upon some showing of specific 
costs, some reasonable balancing of rate burdens, and an active drive 
toward capacity use.185 

The setting of rates. The determination of the amount the util
ity is to be allowed to earn from its patrons as a whole, and the 
adjustment of rate relationships between groups of consumers, still 
leaves for consideration the problem of naming the actual rate 
figures which will produce the sought-for results. 

If the discussion thus far has carried the suggestion that rate 
making is a precise, semi-automatic process, it needs amplification 
to emphasize that any precision relates solely to immediate rate 
calculations, which are altogether likely to be mechanical and with
out benefit of imagination, and that in terms of ultimate purposes 
and results rate making is far from precise and certain.lss 

C. Spurr, Guiding Principles of Public Seroice Regulation, Vol. 3 (19d), Chap •. 
LX if. 

"'The leading case is Nortkern Pacific Raibway Co. v. North Dakota, aJ6 U.S. 
585 (1915) holding that in the absence of some standard which would justify the 
practice, a state may not compel a carrier to transport a commodity at a 1011 or 
without substantial compensation (cost being interpreted, apparently, aa direct 
outlay plus "proportionate" overheads), even though the carrier is receiving an 
adequate return from its entire business. The decision is not Itrong, on its facti, 
and its philosophy runs quite counter to that in the abandonment cases. See Fort 
Smith Light and Traction Co. v. Bourland, a67 U.S. 330 (19a5). And at most 
the decision relates to the power of the regulatory authority to dictate a particular 
pattern of rates; it does not bear on rate structures which the utility is willing to 
institute . 

... The thorough-going independent rate structure program. of the Wisconsin 
and New York Commissions, although quite divergent, are in point. See particularly 
In re Investigation Wisconsin Power f!!j Light Co., 5 Wis. P.S.C. I (19J3) I Mil
waukee v. Mibwaukee Electric Railway f!!j Light Co., 5 Wis. P.S.C. 61 (1933); 
In re Rates and Rate Structures of Various Corporatiam Supplying Electricity in 
tke City of New York and Suburban Territory, 1931 New York P.S.C. 4aS; and 
Petition of New York Edison Co., et at., 1935 New York P.S.C. 571; and the 
Biennial Report of the Wisconsin Public Seroice Commission, 1914-1936, pp. 
17-18, and the 1938 Report of the New York Public Seroice Commission, Vol. I, 

pp. :u-u. The lliinois Commerce Commission, too, has made an enviable record 
in recent years. And see, Re Boston Consolidated Gas Co., 30 P.U.R. (N.S.) a60 
(12}9)' 

The nearest approach to "automatic" regulation is afforded by "cost of serv
ice" and "sliding scale" franchises, where the named prices are agreed upon by the 
parties, and are then varied without further negotiation or order on the basis of 
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It is clear that the typical "fair value" determination, whatever 
its pretensions, can give only a loose over-all result at best, and it 
is to be feared that, upon occasion, the most elaborate valuation 
and rate of return deliberations really serve only to rationalize de
cisions actually reached on the basis of considerations not even 
formally discussed. On the other hand, actual service rates are 
usually derived bya simple, mechanical division of hoped-for gross 
income, however calculated, by figures of past consumption, with
out regard to the probable effect of the new rates upon consump
tion in the future. Occasionally a commission will distinguish it
self by making a study of prospective demand, but, in the main, 
any allowance for demand elasticities takes the form of an arbitrary 
estimate; and even this concession to the dynamic realities of pric
ing is a rarity.1ST Demand elasticity is a significant consideration; it 

movements of a named index of cost (for example, a "stabilization fund") ; or by 
the utility as a condition of varying its dividend payments from a named standard 
-reducing the price of gas, say, five cents per m.c.f., as a condition to increasing 
its dividend rate, say, from 6 to 7 per cent. It is a mistake to suppose, however, 
that these devices have (or can) rid regulation of the task of valuation and the 
need of exercising continuous supervision of utility finance and operation. See Irvin 
Bussing, Public Ulilily Regulalioff tmtl 1M So-CllIlletl Slitling Scau (1936) I and 
Martin G. Glaeser, Oul/in.s 01 Public Utility Economics (1927), Chap. 32. 

Probably the best example of non-automatic rate regulation is the attainment 
(on a considerable scale during the early days of the depression) of rate altera
tions "by negotiation." When shifting economic conditions suggest the rapid read
justment of rates, the "law-suit-fair value" method, with whatever it affords in 
the way of impressive procedure and formulas, is apt to be abandoned by mutual 
consent I utility operators sit at the conference table with representatives of the 
commission, a compromise advance or reduction designed to give both the com
pany and the public part of the results to which they are "entitled" is negotiated, 
and the commission frowns upon any move to institute a formal proceeding. Nego
tiation is a useful procedure for any commission harassed by pressures, and also 
for any commission actively interested in changing rates in quick response to 
changes in operating conditions. Negotiation will appear frequently &II the only 
feasible course when the single alternative is a rate cue of the usual forbidding 
proportions. It should be noted, however, that public acceptance of rate negotia
tions as a regular rate-making procedure involves implicit confidence in the pur
pose, ability, and judgment of the commission. In the case of an active commission, 
negotiation. will be begun on the initiative of the commission (without waiting 
for consumer complaints), and the company'. net earnings on book value will 
serve, typically, as the starting point. See the AtmIUIl Reporl 01 lIN New York 
Public Swvk. COfMltissio,., 19Jf, Vol. I, p. IS I and the same, 19J7. p. 2S; and 
I" ,.. Compl4inl 01 W4ISm"gIOff HeiglllS T-P"Y.,4uocilllitm. 193& New York 
P.S.c. 341. 354 ff • 

.. Many reasons have been suggested for commission failure to allow for de
mand elasticities in rate making. ranging from igoorance and lack of reliable 
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might well be the factor determining a rate reduction or denial of 
a rate increase despite inadequate earnings urtder existing rates, 
and it can never be a factor properly to be ignored in any attempt 
at purposive pricing. That private industry is not always successful 
in predicting demands, or that mistakes might be made, cannot 
justify the failure of commissions, in setting prices, to probe and 
to act with reference to the pertinent characteristics of consumer mar
kets which the prices are designed to tap. 

Another consequence of the tendency to compute rates on the 
basis of past consumption is that rate experimentation is thereby 
discouraged. Utility owners are entitled to adequate returns, but 
it cannot be a matter of indifference to utility users how the returns 
are derived. If, as may well be the case, wholly reasonable earnings 
can be produced by different levels of rates, consumers of utility 
services are entitled to be charged at the lowest of the compensa
tory levels and to the fuller consumption which such a level would 
permit. Commission pricing which accords no weight to these con-

data to fear of court reversal. It is probable that the courts would be critical of 
such allowances only if they were unsupported by reliable data. See Well O},io 
Gas Co. v. Public Utilities Commission of Ohio (No.2), '1.94 U.S. 79 (1935). 
But Chicago and North Western Railway v. Dey, 35 Fed. 866, 881 (1888) It ill 
casts its shadow: "The only fair judicial test is to apply the ratel to the bUline .. 
that has been done in the past, and see whether, upon that basis such rates will be 
remunerative or compel the transaction of business at a loss." But, for the lug
gestion of a different approach, see an early case, Willcox v. Consolidated Gas Co., 
'1.1Z U.S. 19, 51 (1909). The typical legalistic approach il exemplified in the 
Ohio Commission's approval of rates to which it found the utility legally en
titled, accompanied by an admonition to reduce rates voluntarily to Itimulate con
sumption, on the ground that the rate increase might defeat ita own purpose. 
Appeal of Van Wert Gas Light Co., 19'1.5 Ohio P.U.C.R. 8, 10. In informal die
cussion regulatory authorities are likely to defend their reliance upon data of past 
consumption by poilJting out that many factors are bound. to change in unpre
dictable directions and degrees (e.g., wages, prices of supplies, taxes, general bUli
ness conditions, etc.), hence, it is wise to assume that these and demand elasticitiel 
will cancel each other, and rely on past consumption figures as the only factual 
evidence on demand in the record. They are apt to add that the real 101ution Ire. 
in frequent rate revisions on the basis of current experience--a proposal which one 
could gladly support without forsaking advocacy of estimates of demand elasticity. 
Despite the importance of the subject, there appear to be no factual Rudie. of the 
degree of success attained by commissions in setting prices for service which in 
fact produce the amount of revenue to which the utility is held entitled. See W. ]. 
Crowley and C. H. Baily, "The Relation of Electricity Consumption to Pur
chasing Power," Journal of Land f!I Public Utility Economics, Vol. 11 (1937), 
p. 350 and W. ]. Crowley, "The Prospects for Continued Electric Rate Reduc
tions," Journal of Land f!I Public Utility Economics, Vol. 15 (1939), p. 464. 
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siderations lends approval to similar lackadaisical conduct generally 
by the utility. Consumers and utilities alike could profit from a 
shift from the complacent "necessary revenue (based on cost) 
divided by past consumption" approach, to the approach familiar 
to every person engaged in pricing for competitive markets-the 
lowering of prices in the expectation that increased consumption, in
creased output, and lower unit costs will follow. 

Finally, sole reliance upon mechanical calculations places a further 
obstacle in the path of harmonizing utility prices with the structure 
and movements of industrial prices generally, and renders out of 
the question any program of employing utility prices positively to 
induce a fuller employment of economic resources.us The fair re
turn on fair value formula may be made to exercise a determinative 
limiting effect on rate levels over a period of time, even though 
immediate service prices are permitted, by the use of adjustment 
reserves, to move in accord with significant movements of other 
prices. Thus, for example, any long-run limits exercised, say, by 
"fair return on prudent investment" need not be made to draw 
immediate rates away from levels required by immediate market 
forces. But these possibilities are severely limited if service prices 
are to be related exclusively to a rigid formula, and are to be in
sulated completely from forces operating in dynamic markets.lsil 

.. See p. 6:aS, above. "It is clear that if public price control in a particular area 
i. to be succeuful in promoting a higher general level of use of resources, standards 
must be formulated in terms of the relation of price changes inside the area to 
change. in spending, hoarding, incomes and employment of resources both outside 
and inside this area." D. H. Wallace, "Kinds of Public Control Suited to Replace 
or Supplement Antitrust Laws," read before the annual meeting of the American 
Economic Association, 1939. While it is undoubtedly true that existing knowledge 
of this whole problem i. quite inadequate to warrant any considerable action by 
regulatory commission. in the public utility field at present, it is worth noting 
that utility ratea which would expreu purpos. and criteria of this kind could 
never be attempted under the current mechanical approach in utility pricing • 

.. See M. G. de Chueau, f}u.,.-l, }0"",1Il 01 Ec~cs, Vol. 51, p. 298 If; 
R. F. Bryan and B. W. Lewis,· "The 'Earning Base' as a 'Rate Base'," f}fltIt'Iwl, 
}o"rf'tll 01 Economics, Vol. sa (1938), p. 3351 M. G. de Chueau, "Reply," the 
same, p. 3461 and D. E. Lilienthal, ''Regulation of Public Utilities During the 
Depreasion," H_.tl L_ Rm-, Vol. 46 (1933), p. 745. For extraordinary 
use of general economic testimony in the establishment of rate standards (not 
particular rates) see R. WisC01tJin T.hpAtH16 Co., a Wis. P.S.c. 106 (1932) I and 
R. Euclric Rot", NIW YCII'i Ci', _ SUHrlltm Territory, 1931 New York 
P,S,C.391• 
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C. Accounts, Finance, and Intercorporate Relations 

Public regulation of utility accounts, finance, and intercorporate 
relations is undertaken largely because of the effect of these phases 
of operation on public utility rates and services; it takes its char
acter from, and its effectiveness must be judged by, the degree to 
which it facilitates rate and service regulation. Intelligent regu
lation can proceed only on the basis of facts developed and organized 
through the medium of a carefully conceived system of accounts. 
The institution by commissions of uniform accounting systems is ex
tensive and of long standing; and the development of formal ac
counting control by progressive commissions has kept pace with 
the appearance of new regulatory problems and new techniques of 
regulation. As recounted above, recent years have seen a new flare 
of interest, reflected in the promulgation by over half of the coun
try's administrative agencies of complete and searching accounting 
systems calculated to make available, in usable form, every item of 
information pertinent to modern utility regulation.IDo It will be 
appreciated, however, that the final test will come not in usable
ness, but in use. From the point of view of formal regulation, com
mission control of accounts, even before the recent advance, was 
on a comfortably satisfactory level; but actual administration of, 
and performance under, the requirements were mediocre over wide 
areas. Too often, accounting regulation meant nothing beyond un
policed orders that utility books be kept according to prescribed 
forms, and the submitting of periodic reports whose complete des
tiny was to gather dust in commission basements. Effective ac
counting control comprehends the designing of complete and 
penetrating requirements; periodic audits by the commission; and 
unrelenting scrutiny and sensitive interpretation of the returns. 
The latest uniform systems leave little to be desired and in many 
jurisdictions enough has transpired since their inauguration to 
demonstrate that in these instances, at least, effective control of 
accounts is a reality. It may be repeated here that rate regulation 
in the future will be effective to the extent that it can be trans-

DO See E. W. Morehouse, "Innovations in Public Utility Accounting Regulation," 
Yale Law Journal, Vol. 46 (1937), p. 955. 
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ferred from a speculative appraisal to an accounting basis. Prac
tical, positive accounting control should conduce to that end. 

Control of utility security issues and financial practices, like con
trol of accounts, is of long standing; but there is great variety in 
the existing state laws and even more pronounced variation in the 
intensity of their administration. While the stated purposes of 
utility financial regulation may range from protection of the in
vestor to the formal establishment of the utility's capitalization as 
its rate base,1I1 the more usual analysis finds the need for super
vision in the bearing of security issues upon capital costs, and in 
the indirect effects of overcapitalization and excessive debt upon 
the quality, adequacy, and price of utility service. A utility corpo
ration must be able to meet its financial obligations in order to 
maintain its credit standing. The relative stability of utility rev
enues constitutes a temptation to resort excessively to "trading on 
the equity," and the resulting presence of excessive debt is bound 
to produce an intensification of difficulties during times of financial 
stress. The obligation to pay bond interest is, of course, of different 
character and more imperative than the claim of stockholders to 
dividends. Public utility commissions, in fixing rates, may, how
ever, be reluctant to disturb the expectations not only of bond
holders, but of preferred and common stockholders as well. If, as 
a result of capitalization in excess of "fair value," these expectations 
cannot be fulfilled from earnings equal to a "fair return on fair 
value," the likely alternatives are impaired credit, neglected main
tenance, or increased rates. The fact that the relationship between 
capital structure, rates, and service may be denied because "rates 
are based on 'fair value' and not on capitalization," and the further 
fact that documentary proof of the relationship is usually not avail
able, are not convincing; the various phases of rate making are 
sufficiently loose to permit consideration to be given to the utility's 
"financial needs," without formal announcement.lel 

.. Note the intimate connection established in Massachusetts between ICcurity 
iuueI and rate levelL See p. 701, above • 

.. See J. C. Bonbright, Railroll.l CII1italizlluOfI (1920). 
The problem of capitalization iI complicated by the lack of a universally ac

ceptable Itandard or definition of "overcapitalization," since there are manyauthor
itative opinion. with reference to the J:lroper "value" bale for the issuance of 
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Typically, before securities may be issued by a public utility, au
thorization must be had from the state commission,188 and, for
mally at least, matters of purpose of the issue, price and terms, 
relation to the existing capital structure, etc., must be examined 
and approved before receiving official sanction. In a large number 
of cases, applications to issue securities are uncontested and ap
provals are routine, and while the reported cases are great in num
ber, proceedings are usually of a most summary sort, and opinions 
accompanying orders are conspicuQusly barren. Nor are commis
sions meticulous in checking compliance with their orders, par
ticularly with those relating to the disposition of proceeds. A 
commission that spends five years on a rate case will typically act 
within a fortnight on a security issue affecting the same property.196 
On the other hand, the commission may exercise substantial in-

securities. Without submerging oneself in the controversy it may be noted limply 
that capitalization value in the case of public utilities cannot properly be divorced 
from considerations which bear, as well,' on rate value. See Central Illinois Electric 
and Gas Co., S.E.C. Holding Co. Release 159:t. See also, on the general lubject, 
R. E. Heilman, "Development by Commissions of the Principles of Public Utility 
Capitalization," Journal of Political Economy, Vol. :t3 (1915), p. 888, Barnea, 
Public Utility Control in Massachusetts, Chap. II, and D. F. Pegrum, Regulation 
of Public Utility Security Issues in California (1936). 

""' Under the federal Securities Act of 1933, operating companies must register 
securities offered for sale in interstate commerce with the Federal Trade Com
mission. This authority was transferred to the Securities Exchange Commission 
by the Securities and Exchange Act of 19]4.. Section 7 of the Public Utility Hold
ing Company Act provides for S.E.C. regulation of the securities of the operating 
subsidiaries of holding companies. Although the S.E.C. is directed to exempt from 
its processes securities approved by state commissions, the exemption may be ac
companied by such terms and conditions as the S.E.C. deems appropriate to pro
tect the public interest; hence, utility securities now have a federal, as well as a 
state, barrier to hurdle. See J. F. Meek and W. L. Cary, "Regulation of Corporate 
Finance and Manageinent Under the Public Utility Holding Company Act of 
1935," Harvard Law R~, Vol. 5:t (1938), pp. :t16, :t18, :t38. The gap in 
state regulation of utility securities was partly closed by the federal legislation of 
1935 giving the Federal Power Commission control over security issue. by utilities 
subject to its jurisdiction if the commission in the state of incorporation is without 
authority. 

1M See H. G. Burke, The Public Semce Commission of Maryland (193:t), pp. 
109-14. And see E. T. Hellebrandt, "The Development of Commission Regula
tion of Public Utilities in Ohio," Journal of Land and Public Utility Economic" 
Vol. 10 (1934), pp. 78, 91: "The Ohio Public Utilities Commission ••• nsually 
approves applications in a routine manner. Although security issues accounted for 
about one-third of the more than 7,:too formal cases considered by the Commission 
up to the end of 1930, it has rendered_ written opinions in only a few case • ." 
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Buence prior to the formal application. The attitude of the com
mission on broad issues may be well known, and details may have 
been worked out in advance by extended conferences with com
missioners and members of the staff. And it is true, too, that the 
reports of a few commissions contain a sprinkling of penetrating 
opinions on aspects of utility finance. 

Commission difficulties are sometimes increased by the necessity 
of facing the problems of improper capitalization and excessive 
debt after the event; principles of finance must be applied with 
judgment and with special regard to local conditions in dealing 
with the rates, service, or securities of a utility burdened with a 
troublesome capital structure inherited from the speculative era 
before regulation began. Supervision of utility mergers presents 
commissions with an impressive set of opportunities and dangers. 
The occasion is seized sometimes to require rate reductions and 
specific improvements in service, even to the extent of refusing 
otherwise to approve particular property combinations. But there 
are always pitfalls, too-prepossessing claims and exhibits conceal
ing "write-ups" and property no longer "used and useful," bound 
to annoy the commission at the time of subsequent rate inquiries. 
Where the commission is empowered to oversee reorganizations 
it has an unusual opportunity (and responsibility) to insist upon 
the active interest of the consumer in utility finance. It is to be re
gretted that momentary expediency has frequently been accorded 
more weight than long-run considerations, in these proceedings. 

Reference to different phases of the relation of public utility 
holding companies to the regulation of rates and service has ap
peared at several points in the preceding discussion j it remains to 
draw these threads together. The ascendancy of the holding com
pany device in the control of financial and operating policies of 
"local" electric, gas, and communication utilities has been traced. 
In these days of its disfavor it is sometimes overlooked that the 
holding company might have achieved a very high degree of ac
ceptance quite aside from the driving force generated by its specu
lative character. The holding company has much to contribute to 
utility service, and vigorous pruning of the rank growth of the 
twenties and careful direction of the sound portions remaining 
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should make it a solidly useful agency to that end. The merits of 
the holding company are deeply rooted in economic and techno
logical realities. The technical advantages of joint operation of 
integrated properties may be realized more quickly through legal 
and financial facilities afforded by the holding company; superior 
management, well organized and directed expert staffs, and. the 
economies of volume purchases can be more readily made available 
to small and otherwise isolated concerns; and direct and indirect 
assistance can be provided in the extremely important area of 
finance. ISS Many of these advantages have, in fact, been realized, 
but they have been accompanied extensively and prominently by 
excessive construction and management fees, overcharges on sup
plies and equipment, write-ups and inflation of operating company 
assets, drainage of operating revenues, deception of investors, and 
distorted schemes of integration.lvs Only the most sober and com
pletely documented of the charges brought against holding com
pany practices prior to 1933 need to be believed to convince the 
most skeptical that a heavy price was being exacted from the pub
lic for any benefits the holding company was capable of conferring. 

Regulation, as constituted until 1935, was quite impotent to deal 
with the holding company-legally so until the decision in the 
Smith case (cited above) in 1929, and as a practical matter until 

... See 70 Congo 1 sess., Utility Corporations, S. doc. 9'1. (1935), Part 72-A. 
p. 832 ff. But, for the opinion that the holding company it lesa effective as a 
financial instrument, see M. H. Waterman, Public Utility Financing '930-35 
(193 6) • 

- There is no need here to develop the details now known so well to the general 
public by reason of the exhaustive investigation of the Federal Trade Commission 
reported in 70 Cong. 1 sess., Utility Corporations. See also Federal CommunicatioDl 
Commission, Proposed ·Report Telephone Itwestigation; and ]. C. Bonbright and 
G. C. Means, The Holding Company (1932), Chap. 6. The state into which 
holding companies had fallen by the close of 1937-early half of the industries' 
preferred stocks in arrears as to dividends-is outlined graphically by W. o. 
Douglas, then chairman of the Securities and Exchange Commitsion, in "A Pro
gram for Business-Government Cooperation Under the Holding Company·Act," 
TheA nnalist, Vol. 51 (1938), p. 747. When it it borne in mind that by the 
process of pyramiding huge superstructures on the foundation of utility operating 
companies, through the mechanism of successive layers of thin equities in voting 
stocks, so that a tiny investment could place far-reaching powers over investors 
and consumers in the hands of a small group of promoters interested in financial 
manipulation rather than utility service, the implications for society run far beyond 
the public utility industries alone. See Chap. IV of Vol. I for further discussion. 
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federal reinforcements arrived in 1935. Until the Smith decision, 
commissions were without authority to disallow as operating ex
penses the prices and fees charged by holding companies and af-
61iates to associated .utilities, unless there was a showing of fraud 
or abuse of managerial discretion; following the decision the burden 
of sustaining the fees was placed upon the companies, but under
staffed commissions whose jurisdiction extended only to state lines 
were quite unable, in practice, to do more than tilt at the problem. 
Further, as was developed earlier, commissions confronted with 
"write-ups" and depleted treasuries must accept these as conditions 
to be worked out; mismanagement can be halted or modified by 
an order, but losses which have accrued from mismanagement can
not easily be recouped. And commissions had no power positively 
to check the mismanagement.IIT 

The states began their affirmative attack immediately following 
the Smith decision, and by 1936 twenty-four states had enacted 
legislation designed to control phases of the holding company
operating company relationship. The laws reflected a variety of 
approaches: the requirement of approval by the state commission 
as a condition precedent to the validity of an intercorporate con
tract; the requirement that contracts be 61ed, with the commission 
empowered to disapprove; and the requirement that the burden 
of proof of reasonableness of contract terms be borne by the util
ity.'" But, at best, the states were weak, and there were powerful 
forces making for federal action directed to the entire holding 
company problem, rather than merely to a correction of the abuses 
of contracts between affiliates. In 1935, the legislation detailed 

- J. c. Bonbright, "Should the Utility Holding Company be Regulated?" and 
M. J. Insull, "Why the Regulation of Operating Companies Regulates Rates," in 
Public Utililiu ForlteigAlly, Vol. 7 (1911), pp. 195-203, 204-101 D. E. Lilien
thal, ''The Regulation of Public Utility Holding Compaoies," Col~ I.- R .. 
viRu. Vol. .9 (19.9), p. 4041 and "Recent Developmeota in the Law of Public 
Utility Holding Companies," the same, Vol. ]1 (1911), p. 1.91 E. W. Morehouse, 
"Some Problems of State Control of Public Utility Holding Compaoies," JOfInIIIl 
of r-J .u Public Utility EcoffOflfics, Vol. 5 (1929), p. 51 and Note: "The 
Servicing Function of Public Utility Holding Companies," H_~ Z-R~ 
Vol. 49 (1916), p. 957. 

- See J. S. Ransmeier, "Regulation of Service Charges in Holding Company 
System,," Jo""" of r-J ..J Public Utilily Eco.OfIIics, VoL 14 (1911), pp. 
l2-n· 
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above (pages 653-55) was passed by Congress. The registration pro
visions of the Holding Company Act were upheld by the Supreme 
Court in the Electric Bond and Share case (cited above). Such ac
tivity as the Securities and Exchange Commission has directed to
ward finance suggests that a force likely to raise the level of 
financial practices throughout the entire public utility industry is 
at work. The problem of service fees is being handled by the Com
mission on the basis of cost to the supplying company, and uniform 
systems of accounts for mutual and subsidiary companies have been 
promulgated, together with the requirement of annual reports. 
And the program of realigning, reorganizing, and recapitalizing 
holding company systems, proceeding slowly and carefully, is ac
tively under way both independently and in bankruptcy proceed
ings.199 The difficulties are great. Many pertinent considerations 
relating to holding company structure, finance, and operation are 
mutually in conflict, and the Commission's authority to break exist
ing systems is much greater than its positive authority to require 
the building .of new systems along lines which it deems more eco
nomic. None the less, it appears safe to predict that the worst 
abuses of early holding company development will be eliminated, 
and that the utility holding company of the future will be made 
more fully to achieve its potentialities as a socially effective organi
zational device. It may be noted that the great wave of opposition 
present at the time of the enactment of the Holding Company Act 
has largely subsided in succeeding months. 

In many respects, the federal holding company law is the most 
significant regulatory development since the Wisconsin legislation 
of 1907. If it may be accepted as indicating the direction of con
tinuing active sentiment, it points to utility regulation motivated by 
positive purposes, proceeding on a factual, businesslike basis, and 
supported and engineered by forces equal, in authority and power, 
to the task. The degree of success attained in its administration may 
come to constitute a concrete measure of the possibilities inherent 
in the whole institution of commission regulation • 

... Securities and Exchange Commission, Fj/th AnnuM Report, 1939, pp. 69-7 1 ; 

W. o. Douglas, "Scatteration v. Integration of Public Utility Systems," Public 
Utilities Fortnightly, Vol. 11 (1938), p. 1SS; and S.E.C. Holding Company Re
lease No. 1946. 
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IV. PUBUC OWNERSHIP AND OPERATION 

Before drawing together the threads of the discussion and at
tempting a summary statement of the present status and immediate 
prospects of commission regulation, it remains to consider briefly 
another system of control which, on a much smaller scale, has been 
running parallel to regulated private ownership-public owner
ship and operation of public utilities. Attention will be directed 
solely to electric utilities, since the public ownership movement in 
the case of the gas and communications industries has never, in this 
country, been either extensive or vigorous, and at the moment seems 
virtually moribund!OO 

Municipal ownership. Municipal ownership of electric plants and 
distribution systems dates from the beginning of the industry, and 
by the close of 1903 there were 912 municipally owned generating 
plants in the United States, with a capacity of 210,821 horse
power. At the close of 1930 only 19 more generating plants were 
in existence, but the horsepower capacity had increased more than 
tenfold. During the period 1904-30, 1,894 municipal generating 
plants were established, 1,230 municipally owned generating plants 
changed to private ownership, and 645 municipal plants shifted 
from generating all or part to purchasing all of the energy dis
tributed. Small plants were particularly affected. In the three-year 
period ending in 1927, 604 more plants were lost to municipal 
ownership than were added. From 1924 to 1929 the merger and 
consolidation of isolated properties was carried on most intensively, 
and large interconnected transmission systems were developed by 
private electric companies. From 1928 to the close of 1930 there 

- From a peak of 13' municipally owned gaa plants in 1914. there haa been 
a Iteady decline to approximately So plants at the pRient time. 42 of which are 
located in citie. with population. ranging from 5,000 to 30,000. In 1937. 31 
municipalitie. of over 10,000 population operated gas manufacturing plants, and 
only six of thelt owned and operated distribution systeDII. Philadelphia OWDI a 
gaa plant operated by private management under a lease. See G. L. Wilson. J. M. 
Herring, and R. B. Eutsler, P,.hli& Utilil, R,grJ4lio" (1931). p. S241 aud TM 
M"";cip. y, .. Booft (1931), pp. 146-47. 

Note, however, that allotments totaling h,lSl"42 have beeD made by the 
Public Worn Administration, since 1933, toward meeting total costs of '3,566,07_ 
of lOme 3l non-federal gas generating, tranamission, and distnDutioD projects. See 
P.W.A., AUo~ lor NOrl-F.J • ..J Ehclril: P_ Proj«11 (March I, 1939), 
p. S8. 
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was a net loss of. 160 municipal generating plants. This tendency 
continued during 1931 and 1932, but at a greatly lessened rate. 

The aggregate capacity of municipal plants increased from 
210,821 h.p. in 1903 to 2,586,959 h.p. in 1930, but the aggregate 
and annual rate of increase was less than in privately owned cen
tral stations. During the same period there was a steady increase 
in the number of municipal plants of more than 500 h.p. capacity. 
The significance of size of individual plants in this connection is 
indicated by the fact that 13 plants established on the Pacific Coast 
during 1922-30 contributed 466,330 h.p. to the capacity, while 
478 plants located between the Mississippi River and the Rocky 
Mountains were responsible for a gain of only 392,987 h.p. during 
this same period. 

The explanation of the changes in number of municipal plants 
during the first three decades of the century is probably to be 
found principally in technological changes within the electric power 
industry coupled with the development of financial and management 
techniques which were more readily available to private owners 
than to public officials. Technical improvements in generation of 
power made economical the production of energy in large central 
stations, and such concentration of production was made feasible 
by the development of interconnected transmission lines. While 
private managers and promoters took advantage of favorable finan
cial conditions and general public receptiveness to corporate opera
tions on a large scale, to develop this opportunity, frequently pay
ing very high purchase prices in order to absorb particular public 
plants, those in charge of municipal plants continued to labor under 
severe legal and economic handicaps. Most municipal plants were 
located in towns having a population of less than 5,000. In a great 
many of these towns, public ownership had been instituted because 
private capital could find more remunerative opportunities else
where, and the municipality could look only to its own resources to 
provide a greatly desired service. There was little pressure for ex
pansion of capacity and the public plants, established early, con
tinued to operate with obsolete facilities until the new transmission 
lines of private companies penetrated the territory, save in in
stances where Diesel engines proved to be feasible. Statutory and 
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constitutional restrictions on the amount of municipal indebtedness 
and the procedure by which it might be incurred made it difficult 
and frequently impossible to enter upon programs of improvement 
and expansion which would have made it possible to compete with 
privately owned plants. Laws preventing municipal enterprises 
from serving beyond the municipal boundaries were frequent, and 
in many instances occupation of the surrounding territory by the 
transmission network of private companies precluded the expansion 
of markets for municipal concerns or the interconnection of neigh
boring municipal systems!01 

The trend of municipal ownership has undergone a sharp reversal 
since 1931. From 854 generating plants with a kilowatt-hour capac
ity of 1,817,614 in 1931, the number of municipally owned plants 
increased to 1,008 in 1938, and capacity increased over 40 per cent 
to 1,631,098 k.w.h. Over the same period, private electric utilities 
decreased in number from 3,109 to 2,788, while capacity increased 
only 3.8 per cent, to 33,246,341 k.w.h. (in 1938). Production of 
electric energy by municipal plants increased by approximately 49 
per cent during the period as contrasted with a production increase of 
38 per cent for privately owned utilities.'o, 

- It i. intereating to note that the movement from east to west in the ahilt from 
public to private ownerahip, 1904-10, correspond. roughly with the regional exten
sion. of large-lcale private tranamiaaion aystem •. See P. J. Raver, R.Clnt T.clJtlo/og;" 
c.1 D.w/o,mmts .ntl,,,. Mun'ci,all, OWfUti Po_ PlImI (191'), p. 171 and P. J. 
Raver, "Municipal Ownership in the Last Five Years," JOfU'tlal 01 Lantl Mil Public 
Utilil, EConomiCl, Vol. 9 (19B), pp. la5, la7. Much of the controversy over the 
relative merit. of public and private operation would have more point if directed 
to amall- versu. large-acale operation, as the real issue. 

Information and data on municipal ownerahip to 1910, together with lOme of 
the interpretation, have been drawn from the publications cited above, together with 
P. J. Raver, lib Municipal Ownerahip at the Croaroads," Jo""" 01 Lantl Mil 
Pllblic Uli/;t, EconomiCl, Vol. 10 (1934), p. 61 I and H. B. Dorau, T". C;""g;"g 
ClMrtK'W Mil EJtlml 01 Mrmici,al O_sml ;" 1M Euclric Lig'" Mil P_ 
Intlustry (19'9) • 

.. The data in this paragraph were furniahed by the Federal Power Commission, 
and as the reader will have noted, are not atrictly comparable with thOle employed 
in the earlier parts of the aection. They are sufficiently comparable, however, to 
ahow trends. Note that the municipal capacity and output figurea do not include 
data on other publicly owned electric projects (federal, co-operative, state, and 
power districta) I the private industry figurea do not include the production of 
energy by mining and manufacturing plants, nor by railways and railroadl. In 
19]8 there wu a total of 1,115 public plants, with a total capacity of 4,145,754 
It.w.b., whereu in 19]' the corresponding figurea were 911, and 1,353,614. 

The data thUI far relate to generating Plantll Bureau of Ceuaua figurea (again, 
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Not the least powerful force making for the increase in municipal 
ownership since 1932 has been the program of loans and grants 
made by the federal Public Works Administration in aid of public 
electric power projects. Some 339 non-federal projects were given 
assistance in the total amount of $2°4,766,665, to be added to the 
amount of $44,233,446 raised by the applicants. The allotments 
took the form of loans ($107,514,540) and outright grants 
($97,252,125). Of the 277 municipalities to which aid was given, 
and for which population figures are available, 27 had popula
tions of less than 1,000, 139 were between 1,000 and 4,999, 56 
between 5,000 and 9,999,42 between 10,000 and 49,999, and 13 
were over 50,000.208 

As a further factor in the advance of municipal ownership, it 
should be noted that some of the statutory barriers to the entry of 
municipalities into the electric power field and to their successful 
conduct of electric power operations have been removed by recent 
state legislation. Laws authorizing municipalities to own and operate 
public utility enterprises, to issue revenue bonds (bonds to be paid 
solely from utility revenues, and not included in computing muni
cipal indebtedness in relation to municipal debt limits), to extend 
municipal utility services beyond municipal boundaries, and to incur 
indebtedness to, and to contract with federal agencies for loans 

not comparable with any of the above) show that in 1937, 1,860 municipal 
establishments (885 generating, and 975 distributing only) sold 5,674,]98,80] 
k.w.h. to 2.,656,958 ultimate consumers, for a revenue of $149,544,540; while 
1,340 private utility establishments (818 generating and 522. distributing only) 
sold 93,52.4,013,857 k.w.h. to 2.4>432.,72.4 ultimate consumen, for a revenue of 
$20,006,933,408. Census of Electrical Industries: 1937, Electric Light tmJ Power 
Industry, pp. 44, 58-59. 

,.. Details to be .found in P.W.A., AUotments for Non-FeJeral Electric Power 
Projects (March I, 1939). 

The total kilowatt-hour capacity installed in the case of the 339 projects waa 
833,797; the total population affected (1930 census) was 9,818,8891 JJ8 projects 
were new, 2.12. were additions to existing systems, and 9 were transmi.ion lines; 
and, as of March I, 1939, completed projects numbered 131, projects under con
struction 196, and projects suspended by litigation 12.. P.W.A. operatioDl iD the 
public power field obtained constitutional clearance in Alabllma Power Co. v. Ickes, 
et at., 302. U.S. 464 (1938). 

Of the Don-municipal public power projects to which the P.W.A. haa given 
assistance, one of the most interesting is the IIO-called "Nebraska Grid." For aD ac
count and analysis of this state-wide enterprise, see W. F. Kennedy, "The Nebraska 
Public Power Districts," Journal of Land and Public Utilit, Economics, VoL I, 
(1939), pp. 2.9-48• 
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and assistance, have, in several states, tended to mitigate the legal 
difficulties which have beset municipal ownership in the past.loe 

Finally, in the matter of factors favoring the growth of municipal 
ownership, mention should be made of the influence exerted by the 
power program of the federal government since 1932, a program 
which has sought municipal customers and has made cheap power 
available at wholesale for municipal and other public distribution 
systems, and which has contributed an "atmosphere" conducive to 
the institution of public undertakings. The Tennessee Valley Au
thority, a corporation set up by the federal government in 1933 to 
undertake a program of flood control, improvement of navigation, 
and the generation, transmission, and marketing of electric power 
in the Tennessee Valley,108 was directed by Congress to conduct its 
operations "primarily ••• for the benefit of the people of the section 
as a whole and particularly the domestic and rural customers," to 
give preference to public agencies and co-operative organizations 
in its sales of power, and was authorized to co-operate with and 
extend credit to local agencies to acquire distribution facilities. As 
of August 16, 1939, the T.V.A. had contracts for the sale of electric 
power, for distribution, to 67 municipalities, 2 counties, and 28 
co-operatives.loe Similarly, the Bonneville Power Administration
established in 1937 to market at wholesale the available electric 
energy generated at Bonneville Dam constructed on the Columbia 
River under the direction of the United States Secretary of War-

.. See o. C. Honnell, "State Legislation on Public Utilities in 1934-1935," 
.1"""',_ Poliliclll Sci"". RwUw, Vol. ]0 (1936), pp. 5n , HI-n. 

There i. no occasion here to review the general constitutional and statutory 
lituation .urrounding municipal ownership of electric utilities. Although the gen
eral right of a Itate and ita lubdiviaiona to engage in a utility enterpri.e is clear 
under the federal constitution (lee D. M. Keezer and S. May, TM Public C01l/rol 
01 BIUiMII (1930), Chap. VIII, and SIiIIIWJ Oil Co. v. City 01 Litrcol", S15 
U.S. 504 (1917», and the general right of municipalities under state constitutiona 
and statute. is usually present, it remaina true that tortuous procedural requiro. 
menta are encountered at every .tage of the development of a municipal ownenhip 
enterpri.e from inception throughout mature operation. It baa been common for 
municipal projecta to be forced to fight their way through costly, hampering 
litigation, and many, of COUrle, fall by the wayaide. See 74 Cong. s -. ''Reo
Itraininr Ordell and Injunctious Instituted Against Public Electric Projec:ta, II 
S. doc. Ih. 

• 41 Stat. L. 58; 49 Stat. L. 1015. The Ten~ Valley Authority power 
p~ram is discuaed more fully at the doe of thie eection (pp. n6-.u) . 

.1-.1 R'1orl 01 1M T."".UH y.u., AfIIMwily, IUl-H, pp. 65-'7. 
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was required by Congress, in disposing of electric energy to "give 
preference and priority to public bodies and co-operatives."to, By 
the close of 1939, two municipal systems were being served with 
Bonneville power, and negotiations with other municipalities were 
actively under way.208 

The ''basic merits" of private ownership versus public ownership 
have been debated endlessly, emotionally, and, apart from particular 
factual situations, quite fruitlessly, for many years. On the side of 
public ownership there are arrayed the arguments that regulation 
is costly and ineffective; that public operation is "logical" in that 
it eliminates the cost and inefficiency of duplicating operators with 
regulators; that costs of public operation are lower than costs of 
private operation, since interest rates on public bonds are lower than 
"fair return," administrative and supervisory expenses are lower 
because of lower salaries and fewer positions, and since it is pos
sible to co-ordinate public ownership functions with other govern
mental functions which will help to bear expenses; and that public 
officials are freer than private management to undertake experi
mental rate policies in the interest of widespread service. 

Supporters of private ownership, on the other hand, point to a 
record of rate reductions and greatly extended use; contrast the 
vigor and flexibility of private operation with the inefficiency, 
stodginess, and political corruption which, they say, characterize 
public ownership; dwell upon the operating advantages of far
flung, interconnected, private systems over isolated, small-scale, 
public plants; and, to the claim of lower capital costs for public 
plants, answer that public funds must stand ready to supplement 
inadequate revenues from public operation, and that private plants 
contribute heavily, through taxes, to the support of general govern
mental functions. Examples of "good" and ''bad'' municipal plants 
are freely cited by both sides. 

One would like to be able to weigh these arguments definitively, 
or to be able to turn to quantitative data which would settle the 
public-private ownership controversy beyond question for all times 
and places. Needless to say, however, such data are not available, 

.. so Stat. L. 73 1 , 733 • 
... Annual Report 0/ lire B~le AtlminislrtJIor. '939. pp. 2-3· 
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and, apart from its settlement as part of some broad program under
taken on general philosophic grounds for at least a major portion 
of the entire economic system, the problem seems destined to receive 
only piecemeal answers in particular areas in light largely of 
particular, local considerations. It may be anticipated that, for 
some time in the future, the institution or abandonment of public 
ownership projects will reflect local personalities and immediate 
situations more than finely spun analyses and broad, "basic prin
ciples.mot 

A final phase of the current public ownership controversy relates 
to the institution of state public utility commission regulation over 
municipal utility undertakings. In approximately 20 states, the 
state regulatory commission has jurisdiction in some degree over the 
rates charged· by municipal utilities (in some cases only for service 

- Rate comparisonl between public and private plants are interesting, but, be
cause of differencel in COlt conditions, quality of service, and accounting practices, 
are deceptive unle .. properly qualified. The Federal Power Commis&ion reported 
in March 1939 the relultl of a nationwide lurvey of "Rates, Taxel and Consumer 
Saving_Publicly and Privately Owned Electric Utilitie_19H-1937." Com
menting on itl findings, the Commiuion said: 

"Comparison of the rates, by Classel of service according to community lize 
groupl, of the two typel of ownership disclosed that the average typical bills 
charged in 1937 by privately owned utili tiel were, with but one exception, higher 
for all quantitiel of electricity in all communities of 2,500 or more population. 
The one exception wu that bills of privately owned systems for 250 kilowatt
hOUri per month re.idential service in communities of 2,500 to 10,000, were re
ported as being. per cent lower than those of publicly owned utilities. For com
munities of Ie .. than .,,500 population the privately owned utilities were reported 
as having lower average bills for residential service. 

"However, for other services, IUch as commercial light and commercial power, 
in communitiel of 1,,500 or more population and industrial service in communities 
of 10,000 or more, the 1937 average typical bills of publicly owned systems in 
every case were lower than those of privately owned utilities. ••• 

"Comparing taxes paid and tax equivalents furnished in support of government 
by priyately and publicly owned electric utilities, respectively, the Commission 
reported, on the basis of totall for the United States, that publicly owned utilities 
paid 17.J per cent and privately owned utilities paid 1] .• per cent of their gross 
revenues in the form of net cash contributions and taxes during 1936, the last 
year for which complete figures were available for this study •••• 

"In addition to taxes and net cash contributions publicly owned utilities were 
reported as rendering 'free services' during 1936 baving a value, estimated on the 
basis of rates charged by privately owned utilities in the same State for IUch 

services, equal to •. ,5 per cent of their grOll revenues and •.• per cent of their 
hue revenues. Privately owned utilities reported 'free service' amounting only to 
',50,] 10 or 0.0024 per cent of grOll revenues during the same year.- A-.l R,tor' 
01 lIN FlJnYIl P_ C_iss;oll, '''9, p. IJ. 
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outside the municipal limits). It may be taken for granted that, 
in the main, the effect of commission regulation of municipal utility 
accounts and records has been good, and certainly in particular 
instances involving, for example, duplicate services and discrimina
tory pricing, a strong case for commission control can be made. On 
the other hand, if public ownership is to be regarded as an alterna
tive to commission-regulated private ownership, and as vying with 
it for public acceptance, there is strong reason for leaving municipal 
utilities free from the control of the very agencies with which, in 
part, they are competing. In addition, there is at least a slight incon
gruity in the piling of public regulators upon public operators. 

The Tennessee Valley Authority. The most significant develop
ment in the history of public electric power in the United States has 
been the institution by the federal government, through the Ten
nessee Valley Authority, of "yardstick competition" with the private 
power industry in the Tennessee Valley. Headed by a three-member 
Board of Directors appointed by the President, dependent upon 
Congress for major appropriations to finance construction (although 
possessed of a limited power to issue bonds on the credit of the 
United States), and accountable for reports to the Comptroller
General and Congress, the T.V.A. corporation was designed to com
bine the initiative and flexibility of independent corporate enterprise 
with the public responsibility of a governmental agency. The T en
nessee Valley Authority Act was the culmination of a long series of 
congressional investigations and enactments which found the fed
eral government, in 1933, in possession of two partly equipped 
nitrate plants and the Wilson Dam and power house serving a single 
utility wholesale customer, at Muscle Shoals on the Tennessee River. 
The avowed purpose of the venture was the unified development of 
the Tennessee Valley-flood control, navigation, reforestation, use 
of marginal lands, production of fertilizer, agricultural and in
dustrial development of the Valley, national defense-and, so far as 
consistent with navigation and flood control, the generation and sale 
of electric power "in order to avoid the waste of water power" and 
"to assist in liquidating the cost or aid in the maintenance of the 
projects of the Authority.m1o The Board was given broad powers to 

... 49 Stat. L. 1076. ''The basic economies inherent ia IUch a ~evel.opment .i~ply 
mean that the Nation can purchase invaluable services at bargam pncea. The river 
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construct and acquire properties, including dams, power houses, and 
transmission lines, and was permitted to use the governmental power 
of eminent domain. 

By the middle of 1939, the Tennessee Valley Authority was well 
advanced on its schedule. At the end of June, it had completed 
and placed in operation four great dams-Norris, Guntersville, 
Wheeler, and Pickwick Landing-in addition to the original Wilson 
Dam. Two additional dams were nearly completed, work on two 
others was progressing, and only a single additional project re
mained to be authorized and built, to round out the Authority's basic 
program of construction.1l1 By September the Authority had carried 
out the greater part of an extended campaign for the acquisition by 
purchase of private electric properties in the Tennessee Valley. Di
rector Lilienthal had announced in 1934 that "to avoid duplication 
of facilities, to avoid territorial competition, to buy property at fair 
prices, are cardinal policies of the Tennessee Valley Authority." 
The first contract for the purchase of private power property was 
made in January 1934, and in the ensuing five and a half years, 
an additional 21 purchases brought the value (purchase price) 
of properties acquired by the T.V.A., by the T.V.A. in co-operation 
with municipalities or co-operatives, or by these latter agencies alone, 
to a total of $110,343,501, and the number of customers affected, 

become. an integral part of the country'. great inland waterway system consisting of 
5,700 mile. of continuou. 9-foot channel. Further, the Tennessee, uncontrolled, 
contribute. a. much .. &5 per cent to the crest of flood. on the lower Ohio. Prac
tically all of this flow can be retained for .evenl daY' when the T.V.A. dams, in
cluding' the great Kentucky Dam near Gilbertsville, are completed, reducing the 
flood crests at Cairo and on the lower Mississippi by from & to 3 feet. In all these 
operations electric power can be produced in .uch abundance that revenue from 
it ... Ie will not only repay the entire conltruction and operation costs of the 
improvement chargeable to power but a great part of the .. hole river channel 
development .... ell. Thi. i. not theory. Revenues of more than '5,500,000 from 
the .. Ie of electricity in the fileal year provided a net income of ".471,000 after 
payment of all power expenaes, direct and allocated." Amnual R'I0rl of 1M 
T.V.A., 19J'-J9, p. a. 

- The .. me, p. &. The total amount of public funds allocated or appropriated 
to the T.V.A. to June 30, 1939 ..... $13.,066,&70 (in addition to a net cost to 
the federal government of ... 1,94°,965 for the MlIIC1e Shoals projects to August 
15. 1933. carried on the boob of the T.V.A. at a materially lower figure). The 
ame. p. IU, and 76 Cong'o • _. R'torl of 10;'" C~I •• I_.nig";"g 1M 
T.Y.A., S. doc. 56. pp. loa ft. Fixed --Is, depreciated. ihown by the T.V.A ... 
of June 30. 1939, were h37.4&5.9461 and total .-u, "57.664.4'7. A-.l 
R'torl of 1M T.Y"'., 'U'-39. P. 14a. 
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to 270,660.212 As of August 16, 1939, the generating capacity of 
the Authority had been increased to 719,000 k.w.h., and its trans
mission lines to 3,800 miles!U 

It is possibly of greater significance than the physical accomplish
ments of the T.V.A. to date, that the year 1939 saw the Authority 
as the survivor of its greatest legal battle, of a period of internal 
dissension, and of a congressional investigation. In T ennessell 
Electric Power Co., et al. v. Tennessee Valley Authority, et al.,m 
it was held that private power companies, possessing no exclusive 
monopoly rights in the areas which they served, were not entitled 
to question the constitutionality of the act. The story of the person
ality and policy conflicts within the T.V.A. Board, and their effects 
upon the morale and operations of the entire T.V.A. organization 
was generally aired in the press of the country at the time'of the 
dismissal by President Roosevelt of the Board's first chairman, 
Dr. A. E. Morgan, and during the hearings and at the time of the 
report of the Joint Congressional Investigating Committee. The 
committee, with three members dissenting, supported the Board 
with reference both to specific allegations of wrong-doing and 
generally on its policies and operations.215 

In conformity with requirements of the act, the rate policy of 

... The same, pp. 49-51. The greatest single purchase involved the Tenne.ee 
Electric Power Co., and culminated in the sale, August 1939, to the T.V.A. and 
12 municipalities and II co-operative associations, of producing and distributin.: 
properties at a purchase price of $78,600,000. The price wu a compromiee figure, 
reached after prolonged negotiations; and was announced by the T.V.A. u being 
somewhat in excess of the original cost of the properties less the T.V.A. estimate 
of depreciation. Other major acquisitions were made in 1938-39, and at preeent 
only minor negotiations are pending. The same, pp. 52.-56 • 

... The same, pp. 61, 64 • 

... 306 U.S. 118' (1939). The Authority emerged winner in its only other caee to 
reach the Supreme Court for a decision, AshwanJe,. eI al. v. Tennellee Valley, 
2.97 U.S. 2.88 (1936). From 1933 to June 1938, the constitutionality of the 
Tennessee Valley Authority Act was questioned in a total of 57 actions, in 41 of 
which the Authority was named as a party. See Reporl 0/ Joint Committee In
'fIestigating the T.V.A., p. 62. ff • 

... See ·75 Cong. 3 sess., Message /,.om the p,.esiJenl 0/ the UniteJ State, T,._,
mitting In/ormation Relatwe to the Remo'flal 0/ • Member 0/ the Tennesle. 
Valley Authority, S. doc. ISS; Report 0/ Joint Committee I_estigating the T.V.A., 
Introduction, Chaps. 15 and 16, and appendices A and B; D. L Marlett. "The 
T.V.A. Investigation," Journal 0/ LanJ anJ Public Utility Economics, Vol. IS 

(1939), p. 2.12.; and D. L. Marlett, ''The T.VA Investigation: Minority Vie..," 
Journal 0/ LanJ anJ Public Utility Economics, VoL IS (1939), p. ]60. 
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the T.V.A. is designed (I) to induce widespread use of electric 
energy by domestic consumers, and (2) to produce gross revenues 
in excess of the cost of production. The Authority sells power 
directly to large industrial users and privately owned utilities, and 
to municipalities and co-operative associations for resale; and in the 
contracts entered into with municipalities and co-operatives, pro
visions inserted by the Authority govern the rates at which the 
power may be resold to residential, commercial, and industrial con
sumers. It is in its approach to the problem of the rates to be charged 
to and by its municipal and co-operative customers that the T.V.A. 
has made its most important contribution to the theory and practice 
of rate making, and has drawn public attention to what is, probably, 
the most vulnerable feature of the prevailing system of commis
sion control of private utilities.1lI 

Rates as originally set by the Authority were not based upon 
T.V.A. costs or experience-no operating costs had been incurred 
at that time, and no experience had been had. Rates were drafted 
on the basis of the experience of a large number of public plants 
in this country and in Canada, and after consultation with rate 
experts and regulatory officials. The typical regulatory technique 
(the ascertainment of costs, and their division by the number of 
units of energy sold at past prices) was cast aside, and in its place 
was substituted a calculation of rates designed to be fully remunera
tive, but derived from the consumption and income which it was 
anticipated would result from rates much below those previously in 
effect generally in the Valley, and from the low unit costs which, it 
was believed, increased production would make possible. The antici
pations were based upon relevant experience outside the Tennessee 
Valley, and upon elaborate studies of the market for energy which 
the T.V.A. might serve. It has been pointed out earlier in this 
chapter that regulatory commissions are virtually powerless to re
quire rate reductions unless existing utility income is in excess of 
costs; consumption and production must increase before costs will 
decline, and costs must be lowered before rate reductions designed 

III The Authority'. indultrial contram Rleet typical considerations: bargaining 
power, general industrial conditions, the desirability of a aubstantial industrial 
load particularly during developmental yean, and the fact that industries can DIe 

aecondary and interruptible power Dot auited to domestic DIe. 
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to increase consumption may be ordered. The T.V.A., by contrast, 
has sought to set its rates at the lowest possible remunerative level, 
and to promote full use of its facilities by the adoption of a com
mercial pricing policy familiar to any large business which, unpro
tected by monopoly, has to seek its customers in a competitive 
market.211 

There is no reason, of course, why any public utility may not 
voluntarily adopt such a rate policy, and it is a matter of record 
that many of them do so price their services. The point is simply 
that regulation is not conducive to such a course of action, and i! 
quite without power to require it save by some indirect device such 
as the "objective rate" scheme which will provide the utility with 
full revenue protection while it cautiously explores the lower level! 
of demand. 

The provocative issue as to whether or not the Tennessee Valley 
Authority power program is fully paying its way can scarcely be 
settled here. In its most recent report the Authority announced thaI 
its power operations for 1939 provided a net income "of more 
than $1,478,000 after all expenses, including direct power ex· 
penses (management, operation of powerhouses, substations, and 
transmission system, promotion, etc.) and allocated expenses in· 
curred jointly in the operation of the multipurpose dams ••• and ••. 
after provision of approximately $1,736,000 for depreciation cal 
culated on a straight-line basis.m'8 Too, the Joint Committee ac· 
cepted as "reasonably conservative" the estimates of its engineering 
staff that revenues from the sale of power would not only pay aU 
power costs, but would also cover the annual expenses of navigatiol1 
and flood control and return the total investment in these prograrru 
in about 50 years. On the other hand, the Committee's dissenting 

... See the statements by L_ S. Lyon, quoted in Reporl 0/ 10ml Committe, 1". 
vest;gat;ng the T.V.A., App. A, pp. 103-04. 

The Authority's rate policy is treated exhaustively in the same, pp. 16:1 if. I App 
A, p. 197 1£.; App. B, p. 103 1£., p. 469 1£.; and Hearings, Part IZ, p. 5189 fl. 
and Part 13, p. 55 II 1£. There is more than a suggestion in the Authority'. publica
tions that electric energy should be made available by public plants at low price 
even to small-use, high-cost domestic consumers . 

... Annual Repo,.t 0/ the T.V.A., '938-39, pp. 58-59, and p. 144. The ligun 
$1,478,000 represents net income before interest ($1,442,880) plus the excell 01 
interest due to the Authority from long-term obligations of municipalitiea anc 
co-operatives over interest due by the Authority on bonds payable. 
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minority found that "the electric power operations as now planned 
and as planned for the future, and at the rates now prevailing, in
evitably must result in a loss which must be made up by the Govern
ment."I .. 

Whatever the proper verdict may be on whether or not the 
Authority'S power program is self-supporting, it is clear that T.V.A. 
rates have resulted in a phenomenal increase in the use of electric 
power throughout the Tennessee Valley. Giving full credit to im
proved economic conditions generally, as well as to the intensive 
appliance selling campaign conducted in the Valley, for the part 
they may have played in increasing the demand for electric energy, 
the evidence remains overwhelming that the Authority's low-rate 
policy has served to tap a large reservoir of demand previously 
potential, hut unserved. 

The average use of 1,179 kilowatt-hours for these [T.V.A. distribut
ing] agencies was well above the residential average of about 850 kilo
watt-hours for the Nation. The average cost, 2.14 cents per kilowatt
hour, was approximately half of the average of 4.21 cents per kilowatt
hour for similar service in the United States in the calendar year 1938. 
During the 1938 fiscal year, the TVA average cost was 1.99 cents. no 

.. R'1on 0' Joinl CommilU,lmlllligllling 1M T.V.A., pp. a49, asa, 303. and 
App. B, 'f. a89. 

The conflicting conclusion. were due to diHerence. in predicted marketa and 
revenue." and divergent view. on interest rate., depreciation, the perennial qu_ 
tion of lue., and the allocation to be made to power production of COlli in
curred Jointly with other T.V.A. projectJ. The majority of the Committee ac
cepted the Authority" allocation to power of 40 per cent of the joiDt facility costa, 
and sa per cent of the total COlli of the completed 3-dam aystem, a combiDatioD 
of amortization and depreciation to provide a total aDnual retiremeDt at the rate 
of 1.775 per cent, and average tuea ''almost identical witb the average paid 
by the private compaDiea." The reader will appreciate that aDY allocation of com
mon cost., by whomever performed, ia, in the nature of the cue, aD arbitrary 
proceD, any allocation ia "correct" if it aerve. the purpoae for wbida it ia inteDded. 
The ume, pp. IH-61, 149. 

Referring to T.V.A. diatributora, the Committee fouDd that "the Authority'. 
rate achedulea have produced .ufficient revenuea to cover COltS aDd fixed c1aargea, 
and to return a .ubetaDtial profit to amall town. aDd cities. Their applicatioD to 
c:o-operativea is atilllOmewhat uncertain. II The Committee coDtinued: " ••• tbe com
mittee concludea that their .uc:cea ia due to the adoption of a dYDamic policy 
by the Authority, as contemplated by the act, of maa production and maa alea 
under drastically reduced ratea, whida is opposed to the Italic high-rate policy of 
th-:.rrivate power iDdustry." The urne, pp. IH, 154 • 

.1 __ R'1on 0' 1M T.V..I., ~9J'-J9. p. 77. 
That the objective of fuller use of facilitiea is being realized is .uggeated by the 

atatemeDt: 
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If a matter apparently so objective as cost is capable of producing 
such violent disagreement between the supporters and the critics 
of the Tennessee Valley project, it is difficult to believe that the 
larger question "whether the electric rates of the Authority pr~ 
vide a legitimate, honest 'yardstick' of equitable rates of private 
industry," can ever be given a universally acceptable answer.1Il A 
governmental power project may be undertaken in an area already 
being generally served by private industry, in an effort to spread 
the use of electricity irrespective of costs or on the basis of estimated 
lower costs which are peculiar to government enterprises. Again, 
it may, by the threat of economic extinction (possibly "cushioned"), 
force private utilities in the area (and in other areas which might be 
entered) to carry out the very best performance, in terms of rates 
and service, of which they are economically capable, as judged by a 

" ... it now appears that the demands of the Tennessee Valley region will re
quire new generating capacity in addition to that which has been lupplied by the 
Authority plus that which is planned in the lo-dam system for the control of 
the Tennessee River. 

"The past few years have seen the demand for power in the Valley Statel in
crease at a rate more than double that for the United States as a whole. During 
the u months ending June 30, 1939, there was generated in the United Statel 
U3,034,000,000 kilowatt-hours of electricity, an increase of 29 per cent over the 
95,92.5,000,000 kilowatt-hours produced in the year 1929. In the aeven Tennessee 
Valley States, power production has increased from 7,376,000,000 kilowatt-hOUri 
to 12.,060,000,000, or more than 63 per cent." The same, p. 57. 

221 The Joint Committee directed its attention principally to the retail rate. of 
the municipalities purchasing T.V.A. power--"if their operations are Mown to be 
of a kind that may be substantially duplicated in other part. of the country, their 
rates may be considered a Nation-wide yardstick, or measure of re.ult. to be elI

pected." The majority's conclusions, after dealing with claims that a federal lub
sidy to the Authority was passed along to local distributors in the form of low 
wholesale rates, that distributors were being subsidized by federal promotional 
services and advertising, and that the bookkeeping of the local systerm failed to 
show costs that would be borne by a private system, were that ''the accountl and cOlt 
charges of the distributors of the Authority'S power • _ • do provide a legitimate, 
honest yardstick .•• in the field of [private] retail distribution," and that "it 
is evident that the yardstick does not supply a simple and invariable rule but 
rather a body of experience indicating what may be expected in variou. typeI of 
communities when local conditions are properly taken into account." The majority 
found, further, that the internal accounts of the Authority were not related to and 
did not provide a yardstick of equitable rates for the private generating industry, 
because of the multiple use of the dams, but that "the Authority" wholesale rates 
conform to the competitive standard of private industry, and result in power
supply costs to its distributors substantially the same as theae costs in efficient private 
business." Report of the Joint Committee Investigating the T.Y.A., pp. 190-91, 
198. And see App. A, pp. 197-271; and App. B, p. 200 H. The minority was 
"amazed" at the majority finding (p. 285). 
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standard erected by the government on any basis it deems suitable. lit 
The Tennessee Valley Authority is certainly spreading the use of 
power directly through its own facilities, and, in the judgment of 
the writer, on a paying basis. But it is in its capacity as a coercive 
regulatory instrument that the Authority may be making an equally 
valuable contribution. The Joint Committee observed that "the 
Authority yardstick is perhaps the greatest factor in forcing the 
private industry to drop the static policies engendered by regulation, 
and to adopt the mass-production policies of competitive industry. 
No one will know how cheaply electricity can be sold, and how 
much electricity people will buy in any particular area or com
munity until these policies are adopted."118 

Events seem to be establishing the T.V.A. as an effective adjunct 
to commission regulation in uncovering the potentialities of attract
ing, and rendering service economically to, wider ranges of con
sumption; and in forcing private industry, by the threat of compe
tition, to a fuller development of these possibilities.22

• 

v. CONCLUSION 

The task which has been set for public utility regulation is, by 
inducement or compulsion, to evoke and make continuously avail
able for actual consumption the maximum amount and quality of 
utility service consistent with society's accepted pattern for the pro
vision of goods and services generally from a limited stock of 
productive resources. Unfortunately no completely convincing ap
praisal of its performance is possible. There is no exact measure of 
the degree to which regulation has prevented extortion or unjust 

- Continuing point.by-point competition by public: and private plantl for the 
.. me customen ill not feasible generally, although it may obtain during a brief 
transition period, and it may appear to exist in certain areaa where, in fact, a 
division of territory ill tacitly ac:c:epted. It teem. dear, too, that Itrid "yardstick 
comparilOn." in any sense involving exad measurement it out of the question if 
an:.aignificant operating or marketing facton are at variance. 

R"orl of 1M Jo;", COMfftil,,,I-";glll;,,g 1M T.Y.A., p. 191. 
·On the T.VA program generally tee D. E. Lilienthal, "T.VA and the 

Widening of Economic: Opportunity," address at Columbia Uniftnity, Jan. IS, 
19401 W. L WilIltie, "Political Power," .Id.n6c MOfIIlaly, Vol. 160 (1937), 
p. alOI A. E. Morgan, "Public Ownenhip of Power," .I1l1nuk MOfIIIaI." Vol. 160 
(1937), p. 3391 E. S. MalOn, "Power Aspectl of the T.VA Program," Q"""'y 
JowrwJ of £'0-«', Vol. So (1936), p. Hil and a sene. of articles by M. G. 
Glaeser, Publk lJliJ;,w Fortrtiglllly, Vol. 13 1934), pp. 319, 394. 4S61 Vol. IS 
(1935), p. 91 Vol. a4 (1939), pp. a,59, 606, and 733· 
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discrimination; and certainly no measure of the extent to whid 
regulatory pricing has contributed to the proper allocation and full: 
continuous use of social resources within the utilities industries and 
throughout the economy.225 It will suffice here to review briefly 
the implications of some of the considerations presented in the mail1 
body of the chapter, and to point them toward the formation of ; 
present judgment on the regulatory process. 

The record of public utility regulation generally since 1907 i! 
neither impressive, nor yet too disheartening. The excessive cost! 
and delays of regulation, its rigidities, and its apparent lack of pur· 
pose beyond the settlement of individual controversies, cannol 
fairly be overlooked. On the other hand, the utilities industries have 
experienced an enormous physical growth, the increasingly com
plex problems of regulation have been met by the improvisation oj 
elaborate regulatory machinery, and the period for adjustment has 
after all, been short. 

The developing processes of regulation hold promise to the extenl 
that they effect an informed and positive adjustment of publi( 
utility controls to other phases of a price-guided economy, rather 
than primarily the protection of mystically defined property right! 
in case-by-case adversary litigation; to the extent that they indicate 
an increasing reliance upon records and business realities, rather 
than upon expert revelation; and in the degree to which the struc· 
ture of regulation is so tightened and pointed that it becomes les! 
attractive for utilities to seek earnings by exploiting the regulatory 
system, and, consequently, more attractive for them to concentrate 
their efforts on the selling of service. Encouraging tendencies arc 
all plainly discernible today, but they are to be seen in clearest reo 

.,. Data are available to show the steady increase in the use of electric power 
and the general lowering of electric rate~roken down for typea of use., .ize 
of markets, etc. But these indicate merely what has happened under the exact cir· 
cumstances that have in fact obtained. There is no universal, objective ltandar~ 
against which the achievements of this industry under regulation may be measured I 
no way of knowing what the industry might have accomplished if regulatory con· 
ditions had been different. Similarly, data are available showing the earnings oj 
the industry, its "profitability," and the ease with which it has been able to marke1 
its securities; likewise, cost ratio data, throwing light on changes in the efficient) 
of its operations; but with reference to all of these it must _ill be said that the] 
throw little light either on how much of what has been accomplished has been dIM 
to regulation, or what might have been accomplished under regulation of anothel 
kind. 
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lief against the great backdrop of indifference which still dominates 
the regulatory scene. 

Though the standards by which the effectiveness of regulation 
is judged are not exact, and perfect performance is not to be ex
pected in any case, it is quite possible to identify specific defects of 
regulation in relation to rather widely accepted general goals, and, 
with considerably less agreement, to name remedies. The remedies, 
it may be noted, whether in the realm of government regulation or of 
government ownership, look universally toward more, or more 
intensive, control rather than less. There will be no reinstatement 
of competitive individualism in the utilities field. None the less, 
the final test of regulation may come in terms of its ability some
how to break through its rigidities and to supply the drive toward 
the lowest level of remunerative prices and the fuller utilization of 
facilities which has come thus far to be associated in the public mind 
more with the processes of effective competition than with those of 
private monopoly, however controlled. 



CHAPTER XXII 

TRANSPORTATION 

Throughout our national history governmental authority has 
continuously and extensively been concerned with the adequacy of 
the supply and with the proper functioning of transportation facili
ties. As in all modern countries this interest has been motivated by 
recognition of the basically conditioning influence which transport 
services exert upon the economic and social well-being of an in
dustrialized state. The character and scope of the relations of 
government to transport services have also been molded by politi
cal necessity and expediency, and throughout, by the limitations 
which our constitutional form of government places upon public 
authority in this particular field of activity. Regardless of the de
vices used or the doctrines prevalent at any particular time, public 
policy has consistently reflected in one degree or another a con
viction that some form of government participation is essential to 
guarantee the production of the type of transport facilities con
ceived at the moment as essential to the nation's welfare. 

In line with this concept, governmental agencies have at differ
ent times either subsidized or directly produced and operated trans
port facilities such as highways, lighthouses, waterways, and air
ports. They have maintained judicial processes through which an 
individual may seek reparation from common carriers for the 
violation of common law standards of responsibility, which re
quire common carriers to treat alike all who are situated alike and 
to render to all reasonably adequate service. Both state and federal 
governments have sought through enactment and enforcement of 
statutes to require specified carriers to perform according to stand
ards deemed to be in the "public interest." And more recently, 
public authority has exercised a continuing managerial supervision 
over the essential operating phases of the principal transport in
dustries in order to direct the forces of private enterprise into 
operating patterns and practices thought to be socially desirable. 

The chief issues of transportation policy which are of particular 

746 
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relevance to this section of the study have in the main emerged 
from lines of development embraced within this last mentioned 
category of public action. It appears desirable, however, to review 
briefly the early efforts of the national and state governments to 
supply major systems of "internal improvements" and to outline 
the chief characteristics of the "competitive' era" during which 
principal responsibility for the construction and operation of trans
port facilities was delegated to private enterprise. 

r. nIB INTERNAL IMPROVEMENTS ERA 

During the early part of the nineteenth century the energies and 
ingenuity of the nation were directed toward the difficult task of 
securing the political stability and economic development of a 
sparsely populated and extensive territory. The prime importance 
of inland communications to the accomplishment of this task was 
perceived at an early date by public men and by the community 
at large. Advocates of a strong national government assumed that 
governmental authority would take the initiative in supplying 
adequate lines of communication.' And throughout this early 
period it was universally conceded that political consolidation, the 
provision of adequate defense,' and the effective exploitation of 

1 To those who contended that a central government could not function 
effectively becaule of the great territorial extent of the country, MadilOn answered: 
te ••• the intercoune throughout the Union will be daily facilitated by ne" improve
ments. Road. will everywhere be shortened, and kept in better ordeq accommoda
tion. for travellen will be multiplied and meliorated I an interior navigation on 
our eastern aide will be opened throughout, or nearly throughout, the whole extent 
of the thirteen Statea. The communication between the Western and Atlantic 
district .. and between the different pal'll of each, will be rendered more and more 
easy by thOle numerous canala with which the beneficence of nature has intenected 
our country, and which an find. it 10 little difficult to connect and complete." 
Alezander Hamilton, John Jay, and Jamea Madison, TIN F6Jer.lisl, No. 14 (Na
tional Home Library ed.), p. 83. 

I The Itriking deficienciea of the young nation'. transport plant were dramatixd 
by the War of 1'". On this point see, for example, American State Paper-. 
Milillllry .I111i". Vol .. a and 4. During the great conltitutional debatea on the 
power of the national government to proeecute internal improvements a report of 
a House committee on Monroe'. meRage of 1117 maintained: "The embarraa
ment of the nation during the war, from the want of good roads and canab, both ia 
relation to trade and the transportation of cannon and military Itorea, have been too 
recently and sensibly felt to be forgotten. Vested with the power of makiag war. 
the Constitution could never have intended the General Government should make it 
underauch disadvantages." (15 Congo 1 _,.I.-1s., COfIgnU, Vol. 31 (1117), 
p.457·) 



GOVERNMENT AND ECONOMIC LIFE 

the country's natural resources would be governed in large meas
ure by the speed with which hitherto isolated communities were 
furnished with economical facilities for the transportation of goods 
and people, and for the communication of intelligence. Such facili
ties were essential to the encouragement of permanent settlement 
in areas which offered promise but no assurance of profitable com
mercial development. The task was one of vast proportions; and 
it was highly speculative in character. 

While numerous works of local importance were undertaken by 
private enterprise, the supply of private capital was insufficient to 
finance the construction of a national system of transport facilities 
as rapidly as was desired. This consideration, together with the 
repeated accrual of embarrassingly large treasury surpluses from 
the protective tariff, were advanced in support of extensive federal 
participation in the work of internal improvement. The famous 
Gallatin Report of 1808, for example, proposed to launch the na
tional government upon an extensive scheme of highway and water
way improvements designed to link the older and newer sections 
of the country into a cohesive economic-political unit.' 

During the first quarter of the century, the national govern
ment undertook one extensive project, the Cumberland Road. But 
the issues of public need for internal improvements, and of the 
choice of an appropriate agency to meet that need, gradually be
came entangled in the tariff controversy: the rising tide of section
alism, and hence in the intricate constitutional debates of the 
period. & These conflicts diverted the national government from 
efforts to establish a systematic program of internal improvements. 
By about 1830 it had abandoned "grand schemes" for the develop-

I Gallatin, Secretary of the Treasury, presented to the Senate a comprehen.ive 
plan for the development of an integrated scheme of internal improvements to be 
undertaken by the central government. The plan called for a broad development 
which according to his characterization adhered to the "great geographical features 
of the country" and was "calculated to diffuse and increase the national wealth 
in a very general way, by opening an intercourse between the remotest extremes 
of the United States." American State Papers, Vol. zo (Mile. Vol. I), p. 740. See 
also B. H. Meyer, ed., History of Transportation in lhe United StaJes before ,860 
(19 17), pp. 135-36 • 

• See Chap. XX. 
• See 15 Congo I seSS., Annals of Congress, Vol. 31 (1818), p. 1119; and Meyer, 

History of Transportatirm, p. 14Z. 
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ment of transport facilities. A project-by-project policy of improve
ment had been adopted in the field of river and harbor work; and 
the national government was rapidly withdrawing from highway 
construction.' The tendency was to allow the states to assume 
major responsibility for the transportation function.' 

Turnpike companies were granted charters empowering them to 
construct pikes and to exact charges for their use. In many instances 
the states aided financially in the private construction of major 
highways and in some cases embarked upon railroad-building 
ventures. It was in the field of canal improvement, however, that 
the states expended their major energies during the second quarter 
of the nineteenth century. 

The spectacular success of the Erie Canal, completed in 1815, 
gave great impetus to artificial waterway developments already 
under way in the East and ushered in an era of highly speculative 
canal development in other areas of the country. In the further
ance of this program, state activity as a whole was not distinguished 
by the exercise of political restraint or business acumen. Facilities 
were extended into regions giving little promise of remunerative 
traffic; and the potential role of the railroads in the transportation 
system was but vaguely sensed. True, several states ventured into 
the field of railroad development, but such action generally re
flected the widely held view that the function of the railroads was 
to serve as feeders to or connecting links between canals.' Un
doubtedly this misapprehension as to the true potentialities of 
rail transportation contributed in no small measure to the eventual 
financial failure of most canal projects. 

By 1838 about half of the states had incurred debts for internal 
improvements, debts which in the aggregate constituted tremendous 
burdens upon their resources,' and contributed substantially to the 

o For history of highway developments during the 19th century tee Harold G. 
Moulton and Auociate .. TIN AtrUric_ Tr_,or'taI;OfI Probu. (1933), p. Sa7. 
Contemporary policy it discuued below, pp. 133-41. 

'The national government, however, continued to IUpply aid. to navigation IUch 
al river and harbor improvement. and lighthoUlCt. 

o S9 Congo I Ie", R'glllMiOfl 01 Rilil-, Rtalu. s. doc. a44, Digat of Hearing., 
Senate Committee on Intentate Commerce (1905-06), p. I,. 

o I ndebtedness for (anal. and railroad. comprised more than half the total, and 
c:anal indebtedness conatituted the !argat lingle item. Eo L Bogart, 4" Eco __ 
His,fW1 01 1M U";,,tl SItIUI (19U). p. a06. 
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destruction of state credit. In the financial maelstrom of 1837l 
obligations were repudiated/o and so violent was the" reaction 
against further governmental ventures in the field that provision~ 
were embodied in many state constitutions prohibiting the use 01 
. state credit for such purposes. The collapse of state credit brought 
to an abrupt end governmental efforts to build directly and to 
operate the country's major transport facilities. 

u. nIE COMPETITIVE ERA 

About the middle of the nineteenth century governmental policy 
with respect to transportation enterprises entered a transitional 
period of fundamental importance. With the abandonment of the 
policy of extensive public construction and operation, efforts were 
made by government to stimulate private enterprise in the construe· 
tion of a railroad plant. 

A. Public Assistance in Construction of Railroad Plant by 
Private Enterprise 

Public aids took two main forms. First, private enterprise Wa.! 

freed of all major restrictions. Eastern states, in line with British 
practice, had commonly included provisions in their railroad chart· 
ers providing, among other things, for control of maximum rates: 
for annual reports to shareholders or legislatures, and for responsi. 
bility for the safety of persons and property. In line with the cur· 
rent policy of facilitating rail expansion, western states, howeverl 

commonly omitted all such restrictions from their charters/I virtu· 
ally conferring unlimited power on rail managements to charge 
whatever rates they deemed expedient.1I 

A second, and probably more significant, means of spurring the 

.. Davis R. Dewey, Financial History of tlu Unitetl Statu (1931), p. 243 fl. 
U J. L. Ringwalt, Developtunt of Transportation Systems in tlu United StaUj 

(1888), p. 231; Moulton and Associates, Tlu American Transportation P",blem, 
p. 864 . 

.. It should be noted, however, that public authority did not wholly relinquish 
its traditional interest in the functioning of transport services. Railroad companiel 
have always been required to secure state charters which in general (even during 
the 1860'S and 1870's when "western" states liberalized charter provisions) have 
subjected them to more restrictions than have usually been applicable to ordinary 
business undertakings. And railroads, along with stage coaches, canal boats, etc., 
have consistently been subjected to the common law standards of common carrier 
responsibility. 
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private development of railroad facilities was the grant of govern
mental aids. These took numerous forms. National and state 

• governments not only made extensive grants of public land, but 
local governments in particular offered direct financial assistance.18 
Railroad promoters were not slow in taking full advantage of these 
circumstances. They resorted to ingenious devices to attract private 
capital to their undertakings. The attitude of the investing public 
rapidly underwent a change favorable to spectacular promotional 
schemes. Moreover, the inflationary situation brought about by 
the Civil War produced an environment favorable to prosecution 
of speculative ventures"· Consequently, railway promoters were 
able to tap every available source of capital, large and small, 
domestic and foreign. Sufficiently large aggregations of domestic 
capital were available to carry many ventures, at least until shares 
could be distributed to a wider public. And surprisingly, foreign 
investors apparently had forgotten their unprofitable financial 
experience with state-financed canal ventures and were again ready 
to speculate on the economic possibilities of a new era of westward 
expansion. 

Promoters did not find it necessary, however, to confine their 
operations to ventures which could be financed directly from rela
tively large aggregations of capital. New methods of financing such 
ventures were rapidly gaining acceptance. Through wide stock and 
bond distribution, quite often accomplished indirectly by compen
sating construction companies with railroad securities which they 

• By I 880, which marh the end of the policy of granting public lands to 
promote the extenaion of railway properties, approximately us million acres of 
land had been granted railway corporations. Of this amount the corporations had 
lCCured dear title to about I H million acres. Moreover in 1110 there was out
.tandin&, in the form of county, township, and city bonds which had been issued 
for the purpoee of granting railway aid, a total of approximately liS million 
dollan. (19 Congo I erss., S. doc. 144 (1905-06), p. 10.) For analyai. of the 
land grant policiea are Frederick A. Cleveland and Fred Wilbur Poweu. R_oM 
Pr_OI;OfI aJ C.,illlliuJioff (1909), Chap. XV • 

.. A. Ringwalt obeerved, railroad. " ••• were no longer regarded U .nlggling 
enterprises, which could acan:ely hope for IUCCCII unless they were carefully man
aged, and remarkably fortunate in their location and surroundings, but rather U 

bonan .... which could acan:ely faU to enrich all wbo were prominently coDDCCted 
with them, either in conltnlction or operation. Roads that had previously been 
prosperous increased their dividends, and roads that had been on the verge of bank
ruptcy luddenly became profitable. ••• " Ringwalt, D_Iot-t 01 Tr.-torltUio. 
&,11",". pp. 111-1a. 
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in turn sold to the public, every type of potential investor Wal 

reached.15 Individuals located along the proposed right of way 
were persuaded that by purchasing railway shares they stood tc 
gain both by sharing in the transportation advantages which would 
accrue from completion of the line, and by participation in the 
earnings anticipated from the venture.11 

All of these factors-absence of restrictions, direct governmental 
aid, and the facility with which private capital was attracted to in· 
genious promotional schemes-united to produce a period of un· 
paralleled expansion.17 Between 18 So and 1880 railroad extensiofl 
took two main forms.ls First, links were extended from the easterfl 
centers into the western commercial frontier. These links were 
generally built or soon controlled by eastern lines which had beefl 

.. <t ••• Roads were no longer built with money furnished by their nomina! 
owners, but chiefly with the proceeds of bonds, or in cases where large advance! 
were made by wealthy projectors they expected to be speedily reimbursed by the 
sales of bonds and stocks which were freely issued to represent the value of the ne'" 
railways. The system of creating construction companies which undertook the entire 
work of completing a line, receiving as its compensation chiefly new railwa] 
stocks and bonds, which it marketed, also became more and more extenlivel] 
ado,P,ted .••• " (The same, p. au.) 

1 By this practice the railroad promoters unwittingly fashioned the spearhea~ 
of the subsequent agrarian agitation for public control. For when dividends faileci 
to materialize and the farmer not only found himself deprived of anticipate~ 
income to support his mortgaged property but was called upon to contribute il 
increased taxes to support indebtedness incurred by state and county for the Ame 
purposes, his resentment against railroad corporations became penonalized an~ 
vehement. See Cleveland and Powell, Railroad Promotio" and CapitalizaJiOff, 
especially Chap. XII. 

1f Adams observed that ce ••• capital flowed [1865-70] to the West in aE 
apparently inexhaustible stream, and under its influence railroads were con.tructe~ 
as if by magic. The best and the most preposteroua lines were equally built i 
competing line was run upon competing line between the great centres, while othel 
lines were laid out from points where no one lived to points where no one wantec 
to go." Charles Francis Adams, "The Granger Movement," Nort" Alnlrictn. 
Review, Vol. no (1875), p. 397. 

11 Although railway mileage did not reach its peak in this country until 191~ 
(254,037 miles), the essential physical outlines and operating form of the 1}"Ite1ll 
were created during the period from 1850 to 1880 when the public policy of non· 
interference was extensively applied. 

The great trunk-line systems had been completed or were nearing completion, 
The first transcontinental line was opened in 1869 and by 1890 there were it 
existence about 164,000 miles of railroad. For the aignificant detaila aa to the 
expansion of the physical mileage of the railways during the period up to 1 '90, 
together with capitalization, etc., see the following: 49 Cong. I teSS., S. rep. 46, 
Pt. 1 (1885-86), pp. 7-14, and Pt. a, p. au; and 59 Cong. 1 _., S. doc. 244 
(1905-06), App. VIII. 
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established between 1830 and 1860. This was a natural develop
ment for these carriers could hope to maintain their relative com
petitive status in the eastern territory only by acquiring facilities 
which would give them access to traffic being created by the west
ward expansion. Second, important independent lines such as the 
Illinois Central, the Chicago and Northwestern, the Chicago, Bur
lington and Quincy, the Chicago, Milwaukee and St. Paul, the 
Chicago, Rock Island and Pacific, and the Chicago and Alton were 
pushed fanwise west and south from Chicago. The competitive 
advantage gained by these carriers in the building up of long dis
tance traffic added great weight to the natural tendency for the 
consolidation of local lines into competitive long distance lines and 
the elimination of barriers between rail lines such as toll charges, 
different gauges, and other disparities in operating methods and 
equipment. Thus emphasis throughout the entire period of rapid 
mileage expansion was upon "through" lines as contrasted with 
merely local facilities. 

B. Operating Practices and Policies under Free Competition 

As the rail network expanded over the country, there developed 
in the industry a highly competitive situation. This situation gave 
rise to practices designed to diminish or eliminate competition, and 
eventually brought about a program of extensive state and federal 
control. The practices which provoked the strongest opposition were 
rate discrimination, and combined and concerted action to de
stroy competition. 

Rill" discriminalion. So long as rail traffic remained substan
tially local in character, facilities were relatively fully utilized, and 
the practice of discrimination was not common. But as rail facilities 
expanded, there developed much excess capacity, and a struggle for 
traffic ensued in which rate discrimination became a prominent 
competitive weapon. Where competitors were successfully driven 
out, discrimination in rates often remained as a by-product of the 
monopolies created. 

Two kinds of discrimination became common. The carriers often 
charged differential rates to similarly situated individuals for the 
performance of identical services. And they established dillerential 
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charges between places according to their location with respect t. 
competitive rail service. These rate discriminations usually took th, 
form of secret rebates or drawb~cks, or of higher charges for : 
shorter haul than for a longer haul in the same direction and ove 
the same line. Most frequently favorable rates went to the largl 
shippers, for whose business the competition was strongest. 

By 1885, discrimination between similarly situated individual 
had been thoroughly incorporated into the rate structure. Volumi 
nous testimony elicited from shippers and state railroad commis 
sioners during hearings before the Cullom Committee, a Senatl 
committee established in that year to investigate operating prac 
tices in this industry, furnished evidence not only that such dis 
crimination was universally practiced but that many railroad olE 
cials considered it an indispensable feature of their pricing system.1 

In view of these findings the Cullom Committee concluded tha 
the powers of government would have to be invoked " •.• to pro 
tect the people in their common-law rights and to insure them th, 
equal enjoyment of the advantages of transportation."20 

Differentials between so-called "local" and "through" rates be 
came an integral part of railroad operating practice during the I 87( 
decade when rapid expansion of trunk-line railroads engendere( 
fierce competition for long-haul traffic. At the se><alled railroa< 
centers the struggle for traffic volume was so intense that rate 
were often driven to levels which failed to return even operatinl 
costs to the carriers. By virtue of the physical nature of rail trans 
portation these railroad centers constituted only a few of the tota 
number of shipping points served by any given line. Numerou 
communities were served by only one railroad. Moreover, competi 
tion from road and water agencies was extremely limited. Roac 
transportation had declined during this period to inconsequentia 
proportions. Federal and state governments had progressivelJ 
abandoned road building and during the latter half of the nine 
teenth century this function was performed indifferently by coun 
ties and townships. The highway did not appear again as an im 

.. 49 Congo I sess., S. rep. 46, Pt. I (1885-86), p. 188 • 

.. The same. For a detailed analysis of the practice of giving conceseioDi tl 

large shippers, see the same, p. 190. 
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portant factor in the transportation system, except for purely local 
traffic, until after the World War!· Nor did inland waterways 
compete effectively with railways, as they were extremely limited 
both geographically and as to the quality and range of service of
fered!' Under these circumstances there were many non-competi
tive points at which carriers were able to charge monopoly prices, 
being limited only by what the traffic would bear, or, perhaps more 
accurately, by what the traffic would not bear.1I 

While both individual and local discrimination were widely con
demned, it was generally recognized that charges differentiating 
between local and through traffic do not under all circumstances 
constitute "unjust discrimination."" It was pointed out that in 
determining the justification for discrimination between places, 
where the through rate is lower than the local rate, the important 
question is not whether the through rate is too low, but whether 
the difference between the through and local rates can be justified 
on other than purely arbitrary grounds. The Cullom Committee, 
for example, suggested that this problem could be dealt with effec
tively by prohibiting the practice of charging less for the longer 
than for the shorter haul, except where the carriers could make 

II Compare below, pp. 8]4-48• 
II While the Cullom Committee in 188 S Itated that the influence of water routea 

". • • ia not confined within the limita of the territory immediately acceIIible to 
water communication, but extend. and controll railroad ratea at luch remote and 
interior pointa a. have competing line. reaching meanl of transport by water ••• n 

we must a.ume that they were referring to the totmtiM rather thaD to aDY «tuM 
role of water tranaportation. For at a later point, it was obaerwd that "the chief 
deEecta of the preaent [J88S] water-routea of the country, &I a whole, are that they 
are too long for luttesSful competition with the railroads, and that they are too 
ilolated and dilCOnnected for lucceaful co-operatioD." 49 Congo I _., S. rep. 46, 
Pt. I (1IIS-86). pp. 170, 174. 

II To cite an extreme cue. it was of teD cheaper for a abipper at an iDtermediate 
nOD-competitive point to pay the through rate betweeD railroad centen plus an 
added charge for having the abipment unloaded abort of ita technical destinatioD 
than it wa. to pay the local rate. (See, for example, the account giveD by Adams, 
"The Granger Movement," Nort}, .1""'*_ R..w-, Vol. no, p. 401.) 

• The Cullom Committee, for example, obeerwd: "No question connected 
with the problem of railroad regulatioD has given the committee more perplexity 
than that relating to the utility and expedieDCY of legislatioD prohibitiDg a carrier 
from charging more for a aborter than for a longer haul ander any circumstances, 
not that we have any doubt as to the injuatict of IUCh a charge UDder moat circum
stances, but b«aUIlt it Items inexpedieDt to eDforce IUCh a regulatioD UDder all 
circumstance .. " (49 Congo I eesa.. S. rep. 46. Pt. I (1IIS-86). p. 195.) 
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positive showing that valid economic bases existed for such rate 
differentials.2s 

Widespread public dissatisfaction with railroad rate practices led 
quite naturally to a closer scrutiny of some of the less obvious, but 
nevertheless important, consequences and implications of the rela
tively unrestrained competitive operation of the railroad system. 
Shippers were becoming cognizant of the fact that such competition, 
by destroying itself, tended to make inoperative the natural regula
tive forces which had been depended on to produce adequate and 
reasonable service.28 

Combinations and concerted action. Railroad consolidation had 
proceeded by 1885 to a point where a relatively few large interests 
either dominated or owned most of the properties. IT Where con· 
solidation proved impossible or inexpedient, competing companies 
began casting about for means of putting some brake upon the 
competitive forces in the industry.2s As early as 1870 the carriers 

.. Specifically the Committee recommended "that a greater charge for a .hortel 
than a longer haul shall be declared presumptive evidence of an unjust discrimina
tion, and that such charges shan be prohibited whenever they shall constitute an 
unioust discrimination." (49 Congo I sess., S. rep. 46, Pt. I (1885-86), p. 197.) 

Charles Francis Adams, a careful student of railroad transportation and ill 
operation during the period under review observed: " .•• it is obvioul that an 
active competition between two or more agencies,--the number, however, being 
always very limited.-no one of which can withdraw from the field, mUlt nece .. 
sarily result in the complete mastery of the stronger and the ultimate absorption 01 
the weaker. In other words, where combination or absorption il possible, continued 
and sustained competition is not possible; and the truth of thil aphorilm haa been 
demonstrated through forty years of railroad history. The distinction between I 

competition where the field is open to the whole world and one where it il 
confined to a few monopolizing agencies is very obvious,--(:ompetition of the fint 
description is an end, an ultimate condition; that of the second il a meanl to u 
end, a mere phase of evolution." (Adams, ''The Granger Movement," NortA 
American Review, Vol. no, p. 400.) Important technical improvementa in rail 
operation made during this period merely enhanced the competitive disadvantage 
of the less progressive and the unfavorably situated road •• For example, innovatiom 
such as the substitution of steel for iron rails, making it possible to carry heaviel 
and longer trains, only intensified the struggle of rail managementa to secure large 
volume, long haul traflic. (On this point see Ringwalt, Development 0/ Trfzfllp0,.to
tion Systems, p. 198.) 

.. It should be noted. however, that the Cullom Committee in the report om 
which the original Interstate Commerce Act of 1887 waa baaed expreased the beliel 
that railroad consolidation had run its course; that the existence of such facton at 
water competition, abundance of capital, vast geographic extent of the countTJ 
lessened ". • . the dangers to be apprehended from future consolidation. anel 
combinations." (49 Cong. 1 sess., S. rep. 46, Pt. I (1885-86), p. 180.) 

• 59 Congo I sess., S. doc. 144 (1905-06), p. 36. 
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began to enter into "pooling" or "confederation" contracts to divide 
traffic or revenues. These agreements were designed to reduce 
or remove incentives for rate cutting. The carriers, however, met 
with indifferent success in the maintenance of pooling agreements .. -

Bad manners. In addition to complaints against rate discrimina
tion and combinations and concerted action, there was considerable 
dissatisfaction among shippers because of the failure of the rail
ways to provide what they regarded as a satisfactory quality of 
service. Even where there was active competition for patronage, 
management was widely charged with ''bad manners" in its deal
ings with the purchasers of rail service.1O 

The charges of arrogance and indifference were of especial im
portance in the development of governmental controls because they 
were leveled against freight agents, passenger agents, and station 
masters-the men who transacted the railroads' business with the 
shipping and traveling public. Relationships between the railroads 
and the public were thus poisoned at the point of operating con
tact. The resulting bitterness injected into the relations of govern
mental authority to railroad management a distinctly punitive 
philosophy which persisted for almost half a century. Its im
mediate effect was to center regulatory effort upon the control 
of abuses rather than upon the control or elimination of the funda
mental causes of those abuses. 

C. Agitation for Control of Monopoly Power 
Broadly speaking, the so-called railroad problem of this period 

• Although, prior to 1817, pooling agreements covered .ubetantially all cla_ 
of competitive traffic they terved as only partial checks on rate competition. 
The carrien chidy intere.ted in the maintenance of .uch agreemenu had no 
legally or otherwite enforcible method of requiring all carrien in a given area 
to .ubscribe. (Ringwalt, DftJ.lo,.."., 01 Trttmt1orllJtiOfl Syll_, p •• 7 •. ) 

• A practical .tudent of railroad problems, experienced both u a railroad 
commillioner and a railroad president, atated: "Taken as a clasI, the mannen 
of the employees of the Western railroad aystem are probably the wont and mOIl 
oft'ensive to be found in the civilized world. It ia difficult to tee why the official 
ahould regard the traveler or the penon having dealings with the railroad u hie 
natural enemy I but it ia apparent that he does. • • • A ticket ia enid, and the 
purchaser i. at the ame time made to fed that a favor hu been conferred upon 
him-that he i. on no account to ask any queation--.nd, indeed, bad best apeedily 
remove himtelf out of the way. The gruft'n_ of the baggage-muter is, u a 
rule, only excelled by his violence to the baggage.· (Adams, "The Granger 
Movement," NortA A .. wic_ Rm-, Vol. uo (187S), p. 40 •. ) 
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was associated with the more extensive issues revolving around the 
general problem of monopolies. Sl "Down with monopolies" Wa! 

proving a popular rally cry for all factions that believed themselvC! 
victims of such alleged monopolists as railroad, insurance, ware· 
house, telegraph, and farm implement companies. Even middlemen 
of all classes who had business dealings with the farm population 
were included within the general category of monopolists. So broad 
were the allegations of monopoly power that only laborers and 
farmers escaped condemnation.32 

Although agitation against monopoly was inclusive in scope l 

railroad management was destined to feel the initial thrust of the 
drive to control it. This was natural enough, for many communitie! 
and individuals were beginning to realize that through the powel 
to control the price, quantity, and quality of transportation service: 
trade channels, producing regions, and individual business pros· 
pects could be created or destroyed almost at will. 

m. STATE SUPERVISION 

In line with the evolution of governmental activity in othel 
fields, the federal government did not undertake public control 
of railroads until various states had experimented actively fOI 
several decades with a variety of regulatory devices. Initially, the 
New England states had attempted to control their railroadl 
through charter provisions patterned largely on British experience 
and legal concepts. It soon became apparent, however, that a more 
flexible method of continuous supervision was desirable. As earl) 

n In commenting on these features the Cullom Committee stated: " . . • n. 
interest everywhere manifested in its investigation hal convinced the committee thai 
no general quest'on of governmental to/ie, occupiel at 'hil ,i",. [I 88 5] IC 
prominent a place in the thoughts of tht) people as that of COnlrolling the ltead, 
growth and extending influence of corporate tower and of regulating itl rel4-
liom to the public; and as no corporations are more conspicuously before th. 
public eye, and as there are none whose operations 10 directly affect every citiul 
in the daily pursuit of his business or avocation as the corporations engaged i~ 
transportation, they naturally receive the mOlt consideration in this connection! 
(4~ Congo I sess., S. rep. 46, Pt. I (1885-86), pp. Z-3.) 

Fundamentally distusbing economic and social forces were at work. n. 
burden of debt incurred in the rapid westward expansion was pressing heavil, 
on the earning power of many enterprises. The farmer found himself caught in ODe 
of those recurring periods of price decline in which the price of farm productl 
dropped precipitately but the cost of implements and other farm supplies remained 
relatively stable. For further analysis, see Vol. I, Chap. X, of this study. 
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as 1839 Rhode Island created a railroad commission vested with 
limited supervisory powers; and by 1869 all of the New England 
states except New Hampshire had established commissions em
powered to exercise varying degrees of control over railroads. II In 
general the authority of these commissions was limited to the collec
tion of operating data and the inspection of railway equipment and 
service. Even where, as in the case of Massachusetts, a state at
tempted more extensive control through commission supervision, 
reliance was placed upon " .•• investigation, the justice of its con
clusions, and the force of public opinion for the enforcement of its 
recommendations •••• ".' 

During this period, roughly up to I 870, when the New England 
states were experimenting with various methods of regulation, 
the western states, especially the so-called Granger states,.- were 
more anxious to encourage the development of railways than to 
regulate them. When eventually the demand for regulation be
came urgent in the West it was only natural that the affected in
terests should seek the solution of their difficulties through state 
rather than through federal action, and that the regulatory systems 
should be patterned after those in New England. The regulatory 
programs of many western states were, however, much more 
authoritarian than those developed in the East. ae Most of them 
were designed to control rate discrimination through direct com
mission supervision of rate-making practices. 

• For detaila lee 59 Congo I lell., S. doc. 144, Pt. I (1905-06), p. II • 
.. 49 Congo I leu., S. rep. 46, Pt. I, p. 66. 
• JIlinoie, Wiac:onain, Iowa, Minne!lOta, and Nebraska. 
• In the Granger lIatee, for example, .uch pressure groupa as the "Patrons of 

Husbandry" were instrumental in leCuring the adoption of fully implemented 
and punitive eysteml of regulation. The direct influence exerted by the Granger 
organizationl upon the course of railroad legislation (especially federal) has no 
doubt been exaggerated owing to the spectacular nature of their pronouncements and 
performance. 

For lubstantially dilrering treatments of the Granger movement and its influence 
on rail legislation, both state and federal, _: S. ]. Buck, TM Grtmgw MIX16-
ffUrII, "70-,110 (1911), and Adams, "The Granger Movement," Nort" Awuriam 
R..n-, Vol. no (1875), p. 397 fI. 

The Cullom Committee characterized the movement in the following terms: 
''Whatever mat be aaid of the character of the legislation inspired by that agia. 
tion, [GrangerJ it certainly lerved a timely and useful purpose in its day, and 
aubstantial and beneficial results must be accredited to that popular uprising against 
the railroad corporatioDS. ••• " (49 Congo I __ • S. rep. 46, PI. I (1115-16). 
p.64.) 
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By 1885, all but ten states and six territories out of the thirty
eight states and eight territories had adopted some type of rail
road regulation.sT Twenty-five of these had adopted the commission 
form of regulation. The degree of success achieved in the practical 
administration of these state regulatory systems varied widely, de
pending upon the character of the law, the quality of adminstra
tive performance, and the attitude adopted by the regulated car
riers. It is clear, however, that these experiments exerted important 
direct influences on the subsequent trend of the federal govern
ment's relations to rail carriers. For one thing, they made avail
able to the legislators who formulated the first federal regulatory 
law a wide variety of practical experience in the techniques and 
problems of railroad regulation. This was particularly true with 
respect to the complex problems of rate making. Moreover, in 
disclosing some of the more important economic characteristics and 
social implications of railroad transportation, state experimentation 
facilitated the application to railways of the legal concept of "affec
tion with a public interest." Through this process railroad corpora
tions were forced to adapt many of their practices and attitudes to a 
revitalized concept of broad public responsibility.s8 

But the potential effectiveness of state regulation was materially 
circumscribed by two related obstacles: the power of the railroad 
corporation, and the constitutional division of power between the 
federal and state governments. Concentration of political power 
in the hands of railroad corporations developed as a corollary of 
the growth and consolidation of railroads. By 1880, approximately 

IT For a complete history of the creation and operation of state railroad com
missions which had been created up to 1885. see pp. 6J-IJ7 of 49 Cong. 1 se .... 
S. rep. 46. Pt. h See also Moulton and Associates, The American Transportation 
Problem, p. 86J ff.; A. T. Hadley. Railroad Transportation (1816). Chap. VIII 
and L. H. Haney. A Congressional History of Railways in the United States. "5°
,'87 (1910) . 

.. " ..• when. in the notable 'granger ca!M!8.· the United States Supreme Court 
upheld those methods and left the railroads at the mercy of the State legislatures, 
the corporations assumed a radically different attitude toward. the community and 
towards the law-making power. They have 8ince been more ready to recognize 
their public obligations, greater respect for public opinion i. manifested, and in 
consequence the recommendations of the State commissions. which were at first con
temptuously ignored. have since. as a rule. been complied with." (49 Cong. 1 aeaa •• 
S. rep. 46. Pt. 1 (1885-86). p. 64.) 
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one-fifth of the nation'. corporate wealth was accounted for by rail
road value." Moreover, there was a pronounced trend toward con
centration of effective control over these properties into the hands 
of a few corporations. It was only natural that those who enjoyed 
control over this vast economic power should resist the efforts which 
developed to dilute it through the transfer of some important ele
ments of control from private to public agencies. In some states the 
legislative process was so responsive to the wishes of railroad 
management that admittedly defective controls over railways were 
enacted; and the attainment of obviously desirable uniformity in 
the regulatory methods of states forming natural trade areas was 
blocked. In other states, moreover, the resistive power of railway 
management was sufficient to hamper effective administration of 
substantively satisfactory laws. Commenting on the power of the 
corporation to influence legislative processes, a witness testifying 
before the Cullom Committee observed: 

••• You get an institution like the Standard Oil Company, with its 
$50,000,000 of capital, or an institution like the Burlington and Quincy 
Railroad, or the Northwestern Railroad, running through several states, 
and you concentrate that power at any state capital, the temptations are 
almost irresistible to bow to the powers that be, even if not corruptly, for 
the purpose of gaining its favor, on the part of an ambitious young legis
lator who is a lawyer and who desires to be appointed as counsel for the 
company in a particular district, and thus to make himself a member of 
like instruments of commerce and of influence. They have, like every 
other great agency, means of corruption that are not merely pecuni-
ary ..• ,.0 

Even if the states had been competent and willing to cope with 
the power of railroad corporations, constitutional limitations would 
have precluded them from exercising effective control over inter
state traffic, which had come to dominate railroad operations. Lead
ing roads, such as the Chesapeake and Ohio, Chicago, Burlington 
and Quincy, Chicago, Milwaukee and St. Paul, Illinois Central, 
Missouri Pacific, and PeMsylvania, reported in 188S that the bulk 
of their operating revenues was derived from interstate transporta-

• According to estimates introduc:ed before the Cullom Committee. (49 Cong. 
1 erSl., S. rep. 46, Pt. I (1IIJ-I6). p. 49.) 

• The _e. p. 44. 



GOVERNMENT AND ECONOMIC UFE 

tion.U Under these conditions it was obvious that state regulation 
would prove ineffective unless both interstate and local operations 
could be controlled. Consequently, various states attempted to sub
ject interstate operations to regulation on the theory that 

... there is a kind of neutral ground, especially in that covered by the 
regulation of commerce, which may be occupied by the State, and its 
legislation be valid, so long as it interferes with no act of Congress, 
or treaty of the United States.42 

This interpretation, however, was eventually rejected by the United 
States Supreme Court in the Wabash case, decided in 1886. The 
net effect of the ruling was to place the preponderant portion of 
railroad transportation beyond the regulatory jurisdiction of state 
authority!! 

Thus, by 1886, after extensive governmental efforts to find a 
satisfactory means of transferring substantial elements of responsi
bility for the conduct of transport services from private to public 
agencies, the most important phases of rail transportation remained 
uncontrolled; and the state controls imposed upon the remainder 
produced results of widely varying quality. It was, however, 
through such a process of experimental groping for solutions that 
public attention and action were directed toward the national as
pects of the regulatory problem. 

"For a detailed tabulation of data showing division of busine81 of leading 
railroads (I 885) as between intrastate and interstate operation., see 49 Cong. 
1 sess., S. rep. 46, Pt. I (1885-86), p. 138. 

a Henderson, et ol v. Mayor of the City of New York, et aI, 9a U.S. aS9, 
a7a (1875) • 

.. The Court said in part: "It cannot be too strongly insisted upon that the 
right of continuous transportation from one end of the country to the other ia 
essential in modern times to that freedom of commerce from the restraints which 
the State might cho~ to impose upon it, that the commerce clause was intended 
to secure. This clause, giving to Congress the power to regulate commerce among 
the States and with foreign nations, as this court has said before, was among the 
most important of the subjects which prompted the formation of the Constitution . 
• • . And it would be a very feeble and almost useless provision, but poorly adapted 
to secure the entire freedom of commerce among the States which was deemed 
essential to a more perfect union by the framen of the Constitution, if, at every 
stage of the transportation of goods and chattels through the country, the State 
within whose limits a part of this transportation must be done could impose regu
lations concerning the price, compensation, or taxation, or any other restrictive 
regulation interfering with and seriously embarrassing this commerce. • • • OJ 

(Wabash, St. Lou" and Pacific Raibway Company v. !Uinon, 118 U.S. 557,S7J 
(1886).) 

This decision was in line with previous rulings of the Snpreme Court on the 
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IV. FEDERAL MANAGERIAL SUPERVISION: RAILROADS AND 
ANCILLAIlY AGENCIES 

With the passage in 1887 of An Act to Regulate Commerce,.' 
the federal government entered upon a program of transport regu
lation which during the course of fifty years has evolved from a 
partial and admittedly experimental sytem into a comprehensive 
program of managerial supervision." While all governmental 
activities in this field have had a common objective, namely, a 
"safe, adequate, and economical transportation system," a variety 
of theories and implementing techniques have been adopted. The 
evolution of regulatory policy, for example, has been influenced by 
two basically divergent theories. Certain lines of regulatory action 
have been predicated on the assumption that the railroad industry is 
inherently monopolistic in character," while other lines of action, 
pursued simultaneously, have been designed to maintain com
petition or have in effect tended to maintain it, not only among 
railroad operating units but between the railroads and other trans
portation agencies. 

During the early portion of the period under review, public 
regulation took a predominantly restrictive form, being designed to 
aid the shipping and traveling public in securing legal redress 
against rail carriers for the exaction of "extortionate" or "discrimina-

.ubject. In declaring uncon.titutional an act of the atate of Loui.iana which at
tempted to ftgulate the interatate tranaportation of pasaengen the Supftme Court 
laid: "While it purport. only to control the carrier when engaged within the 
State, it mUlt neceaarily influence hi. conduct to lOme extent in the management 
of hi. buainell throughout hi, entift voyage. Hia disposition of ~ngera taken 
up and put down within the Itate, or taken up within to be carried without, can
not but affect in a eftater or lell degree thOle taken up without and brought 
within, and IOmetime. thOle taken up and put down withouL ••• 

"It wa. to meet JUIl .uch a Cale that the commercial claoae in the CoDltitution 
wa. adopted." (HtUl v. D. Cu;'. 95 U.S. 485. 489 (18n).) For analyaia of 
other ftlevant leading ca_ tee 49 Congo • _. S. ftp. 46. PI. • (IUS-86). 
pp. aI-39. 

"'4 Stat. L. 3791 approved Feb. 4, ,U7 . 
.. In the course of the twenty yean prior to .11 7 numeroUi billa were intro

duced in Congma proposing every deacription of federal ftgulation. Only two 
of those which involved the power of Congma to impoee direct ftgulation upon 
the buainell of rail transportation were enacted. See Haney, COfI,,..stiOfflll Hislory 
0/ R.tl-,I, especially pp. aI., 313. 

• For explicit _atemenra concerning thia assumption compare Windom Com
mittee ftport, 43 Congo • _, S. ftp. 1°7, Pt •• , p. I.a (1874), and Cullom 
Committee ftport, 49 Congo I _, S. ftp •• 6. PI. I, pp. 40, 176. 
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tory" rates. In general, these early regulatory measures did two 
things. They imposed upon carriers a few broad statutory standard! 
of performance and they set up public agencies to aid the individual 
in securing reparation for individual damages suffered because 01 
carrier violation of these standards." Within these limits it wa! 

believed that the operating policies of private enterprises could be 
depended upon to produce an adequate supply of economical and 
otherwise satisfactory transportation service. It was assumed that ill 
respect to other phases of operation, interline competition would 
suffice to protect the public interest. 

After about two decades of experimentation with these indired 
methods of regulation, public action began to change character and 
to embrace additional areas and points of control. Beginning wit~ 
the passage of the Hepburn Act in 1906 there has occurred what 
may be termed a two-dimensiona148 growth of governmental super· 
vision over transport facilities. 

In the area of railroad control, the form of public action hal 
been changed from an essentially negative or punitive to a positive 
or managerial system of supervision. The sphere of governmental 
regulatory action has embraced one after another of the essential 
operating features of railroad transportation. The determinatior: 
of pricing methods and policies, the establishment of co-operative 
routing arrangements with competing lines and carriers, the pro 
vision of an adequate supply of operating facilities, the adoptior: 
of safety devices and methods, the inauguration, extension, anc 
abandonment of service, the consolidation of and acquisition of con· 
trol over properties, and, to a limited extent, the choice of laboJ 
policies,49 have all been brought within the orbit of governmental 
supervision. In'short, the managerial supervision by governmental 
authority has in large measure replaced the initiative of private 

• To this end the initial Act to Regulate Commerce created the Intentate Com· 
merce Commission to serve as the agent of Congreaa. It hu .inee functioned con· 
tinuously in that general capacity, administering the increuingly complex regu\a. 
tOI] system. 

It should be noted in passing that during this period governmental agencie 
have assumed an ever-expanding responsibility for the direct production, mainte· 
nance, and management of luch transport facilities u highwayt, waterways, anc 
airways. These activities will be considered here only to the extent that they hav. 
iml!inged directly upon the effectuation of regulatory objectives. 

This phase of the subject is dealt with in Vol. I, Chaps. VIII and XIII. 
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management in the formulation and execution of business policies 
affecting the quantity, quality, and price of railroad transportation 
service. More recently various types and degrees of managerial 
supervision have been extended to other modes of transport com
petitive with the railroads. 

The complex and comprehensive managerial supervision which 
the federal government now exercises over rail transport agencies 
derives its substantive form from the Interstate Commerce Act and 
from a series of supplementary enactments dealing mainly with 
safety of operation. aD 

During the course of some 6fty years, the administrative appli
cation of this body of regulatory law has produced a vast collection 
of Commission reports and decisions, and an extensive series of 
court cases.1I It is apparent that a detailed analysis of each of these 
major statutes in terms of its legislative setting, its administrative 
application, and its interpretation at the hands of the courts would 
carry the present study beyond its intended scope. We shall, there
fore, limit our treatment to tracing, in broad outlines, the evolution 

• Control it exerciaed chieJly through the Intentate Commerce Commission 
created by eec:. II of the Act to Regulate Commerce, 24 Stat. L. ]79 (Feb ... 
1887), and compOied oririnal1y of five memben with overlapping term. of lix 
yean each. By variou. amendmenll the number of commissionen haa been in
created to eleven, with aeven-year terms. The term "independent agency" fre
quently applied within recent yean to the Intentate Commerce Commiuion (and 
to aimilar unill) 11'&1 not at the time of ill creation, and is not at present, 
accurately descriptive of ill Itatus. It 11'&1 created &I an agent of Congrell to per
form function. deemed inappropriate for direct congressional determination I it 
reportl directly to Congre. (until 1889 it reported to Congress through the Sec
retary of the Interior) 1 itl orden are .ubject to judicial review I and ill member
Ihip it appointed by the Preaident with confirmation by the Senate. 

The preaent Intentate Commerce Act which containa the main body of rail
road regulatory law administered by the Commission haa evolved from the pro
viaioDi of ail[ major acta: An Act to Regulate Commerce, 11171 The Hepburn 
Act, 19061 The Mann-ElkiDi Act, 19101 the Each Car Service Act, 19171 the 
Transportation Act, 19101 and The Emergenq Railroad Transportation Act, 
lUl. The Motor Carrier Act, 19H (see p. 139) now conltitutes Part II of the 
Interstate Commerce Act. Numerou. minor lupplementory enactments have dealt 
mOitly with procedural matters. 

Prior to 1920 thit general body of law waa referred to AI An Act to Regulate 
Commerce 1 ainee the ~ge of the Transportation Act, 1920, it haa beeD bowD 
AI the IDtentate Commerce Act. 

• The extent and character of the Commission" railroad regulatory work is 
outlined iD ill uniformly excellent Annual Reportl to Congres. III formal do
ciaiODlo rendered ainee ill creatioD in III 7, have heeD published in a aeriea of 2]1 
bound volumea cited AI 1 ICC 000, aDd 47 volumes dealing with valuatioD re-
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of positive and authoritative managerial supervision over the quan 
tity, quality, and price of railroad service. 

A. Competitive Relationships 

Before 1920 the chief concern of the federal government wa 
with the statutory enforcement of a thorough-going interline rail 
road competition and with the maintenance of effective competitiOl 
between water and rail carriers. This particular phase of publi 
policy was implemented by the 1887 Act to Regulate Commerc, 
which prohibited all forms of railroad pooling; by the 1890 anti 
trust legislation62 which prohibited any form of concerted carrie 
action tending unduly to restrain railroad competition; and by th, 
1912 Panama Canal Act58 which in practical effect excluded rai 
carriers from the field of water transportation. Pursuit of this lin, 
of public action has produced some striking and unanticipated COrl 

sequences. 
Statutory enforcement of competition. It will be recalled that thl 

regional outlines of the railroad system took form under a regime 0 

relatively free competition. Concerning the merits of this genera 
method of developing a transportation plant, it was quite generallJ 
maintained in the eighties that 

a method of uniform regulation adopted at the outset might have pre 
vented a needless waste of capital and might have obviated or mitigatel 
existing evils, but it would assuredly have retarded the building up of th, 
country in comparison with the progress attained under freedom fron 
legislative restrictions. If a mistaken policy was adopted in the beginning 
it is questionable whether its resulting general advantages do not out 
weigh its injurious effects. Indeed, it may be said that in a certain sens; 

ports (as of Jan. 10, 1940). The legislative evolution of the body of law know, 
as the Interstate Commerce Act together with supplementary enactmentJ is tracecl 
and I.C.C. and court decisions applicable to particular section. of the law ar 
indicated in The Interstate Comme,.ce Acts Annotated prepared by the I.C.C. i, 
accordance with statutory instruction, and originally published in five volum~ 
(1930). An historical analysis of the Commission'. work and organization ha 
recently been released by it (1937) under the title of Interstate Commerce Com 
mission Activities, z887-z937 (2.69 pages). The character of the Commi.ion' 
performance has been dealt with in a study by I. L. Sharfman. The Inte,.stale Com 
merce Commission (in five volumes) published by the Commonwealth Fun. 
(193 1 to 1937) • 

.. Sherman Anti-Trust Act, 1890, 2.6 Stat. L. 2.09. 
u 37 Stat. L. 560,566 (19U). 
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the evils complained of today are in the nature of a mortgage handed 
down for payment to the present generation as its share of the price paid 
for making habitable and building up our vast domain at a rate of 
progress never equaled in any other country.A. 

In the congressional deliberation on the initial Act to Regulate 
Commerce some witnesses counseled the adoption of remedies de
signed to preclude the accumulation of another "mortgage" for. 
payment by the next generation. They contended that since the 
operating abuses complained of had grown directly out of interline 
and market competition, intelligent public policy would strike at 
the source of the evil by providing for authoritative control over 
the future expansion of physical plant, and over interline competi
tion. Specifically they urged federal incorporation of railroad com
panies; and warned that any effective system of national regulation 
eventually would have to rest on such a foundation!A These coun
sels, however, secured no statutory recognition. On the contrary 
the 1887 act left full control over construction and financing with 
the various states,DD and regulation was concerned mainly with the 
prevention of rate discrimination (to be discussed below), and the 
prohibition of pooling." 

.. 49 Congo I se •.• S. rep. 46. Pt. I (1185-86). pp. 5-6 • 

.. See teatimony of Simon Sterne in 49 Congo I se .... S. rep. 46. Pt. I (1815-86). 
p.44 • 

.. The Cullom Committee recognized the desirability of exercising govern
mental control over the building of new facilitiea but concluded that no luch 
power resided in the national government. It maintained that luch control would 
interfere with the rights of the lIates. 49 Congo I se •.• S. rep. 46. Pt. I (188 J-
16). p. 51. 

II a4 Stat. L 379. 310. The circumstancea under wbich the rigid anti-pooling 
provilionl were inserted in the 188 7 act illullnate the vicioua type of compromise 
which haa chanacterized the development of transportation policy. In thia, aa in 
other areaa of public action. compromiaea have been necessitated in order to break 
legislative deadlock. growing out of conflict between incompatible ideologiea. But 
in thi. field they have led not to the adoption of one or the other of these ideologies 
but to the limultaneous application of policies drawn from both. 

Senllte sponlOn of the 1887 act were inclined to favor the recommendationa of 
the Cullom Committee that nail carrien be required to adhere uniformly to pub
liahed classifications and tariff.. Since it was recognized that such a provision 
would in effect require the carrien to function collectively nather than competitively 
in constructing freight classifications and nate schedules, the Senate group oppoeed 
the rigid prohibition of pooling. House sponsors, however. favored a rigid system 
of prohibition. to be enfon:ed exclulively by the courts. (For analysia of the 
Reagan bill. incorporating these features, _ Haney. Co"p.uiofllll History of 
RtriI..". p. a93.) They proposed outright prohibition of pooling and confedera-
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There resulted a general abandonment of outright pooling (tha 
is, the pooling of freight and division of earnings) which had beel 
practiced extensively since 1870. However, the carriers continue, 
to arrange rate schedules by joint agreement." As a matter of fad 
the carriers were obliged to resort to some such form of group actiol 
in order to satisfy the rate-filing requirements of the 1887 act. A 
we shall explain in more detail below58 that act made it necessar 
for the carriers to publish and adhere to fixed classifications an; 
schedules of rates, and prohibited changes in those classification 
and charges except on prescribed statutory notice. Prior to passag 
of the 1887 act, Congress had been advised that the enforcemen 
of these rate requirements would necessitate joint carrier actior: 
The Cullom Committee had pointed out (in 1885-86) that such 
proposal "must mean that the railroads shall be operated under 
system of fixed rates, established by themselves, but just as if 
flexible as if the rate upon each article of shipment, for given & 
tances or between places named, should be prescribed by statute.'" 

The Sherman Anti-Trust Act of 189061 as interpreted by th 
courts imposed prohibitions on the carriers which conflicted with th 
rate-filing requirements of the 1887 act. In the Trans-Missouri Al 
sociation62 and Joint Traffic Association88 cases the Supreme Cow 

tion in any form and a rigid rule against charging more for the shorter than fc 
the longer haul, discussed below. (First Annual Report of the Interstate Comme,.( 
Commission, ,887, p. 16.) In principle, thus, the House Committee advocated legil 
lation designed to enforce thorough-going competition on the carrien. ,.. a relu 
of the compromises required to secure legislation, the initial act embraced bot 
of these conflicting principles of regulation. (Haney, cited above, p. :l99.) 

.. "Generally speaking, their functions, after this date, were to effect agreemen' 
as to the charges to be applied to the traffic within the jurisdiction of each, to co] 
lect statistics of it~ distribution among the rival routes, to publish the rate schedul, 
fixed by agreement, and to furnish a means of detecting and correcting deviatior 
from these published schedules." (59 Congo 1 sess., S. doc. :l44 (1905-06), p. 37 • 

.. See p. 790. • 

.. 49 Congo 1 sess., S. rep. 46, Pt. 1 (1885-86), p. :l00. And after pauage of til 
act the Interstate Commerce Commission stated that ce ••• it is perfectly reuor 
able to expect that the carriers of the country will, in 80 far as it i. found practicabl 
to do so, make such joint and general arrangements among their number that t~ 
public, when availing themselves of their services, .hall find an arrangement wit 
one adequate for the purposes of any .ingle transaction •••. n (SeconJ Ann", 
Retort of the Interstale Commerce Commission, .888, p. :&5.) 

:&6 Stat. L. :&09. 
• United States v. Trans-Missouri Freight Association, 166 U.S. :lgo J1197: 
• United States V. Joint Traffic Association, 171 U.S. 50S (1898). 
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ruled that the anti-trust law made railroad rate agreements illegal 
regardless of the "reasonableness" or "justness" of the rates in
volved. The impact of these decisions upon the regulatory theory 
and requirements of the Act to Regulate Commerce is indicated by 
the Commission'. report: 

The antitrust act, so called, as interpreted by the courts, renders any 
agreement with reference to the making or maintaining of interstate 
rates a crime. But if carriers are to make public their rates and to charge 
all shippers the same rate, they must, as a practical matter, agree to some 
extent with respect to these rates." 

While these conflicting statutory provisions have never been 
reconciled, the anti-trust prohibitions are not applied to contempo
rary railroad rate-making activities. Railroad rate schedules and 
classifications are commonly constructed for various territories by 
rate and classification committees staffed by representatives of the 
carriers operating within those territories. 

Having been forced to abandon outright pooling and most other 
forms of concerted action,.' the carriers turned to other devices to 
restrict competition." Where control over traffic could not be se
cured by lease or stock ownership, they adopted the only other 
effective weapon available, namely, the physical penetration of com
petitors' traffic territory. 

By the construction of feeder and connecting lines, most carriers 
attempted to tap the traffic territory of other competitive lines 
operating within its area. Between 1890 and 1916 the railway net
work expanded from 163,597 to about 254,037 miles.IT In contrast 
to the developments which occurred prior to 1890, this period of 
railway expansion was essentially intensive, in the sense that it 
consisted largely in the construction of feeder lines, connecting 
lines, and spurs. 

• '4,l1.1,"",," R,tor, o/'lu 1,.,,,,1141. Comm",c. CommWio". '900, p. ,. 
• Attempta to effectuate combinations of competing linea by various devices 

were definitely arrested in 1907 by the Supreme Court decisioo-NortIunI S~ 
Ii" Comt.., v. UrtiJ.tl SIll",. 19] U.S. 197. 

• The range within which the differential rate device could be used for thia 
purpoae had already been narrowed lIOIIlewhat by governmental rate control. See 
below. 

• See Intentate Commerce Commission. SllIIistia 01 RMJ-" ;" 1M Uttiutl 
SIIII". "9'. p. 14. '9'7. p. u. 
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A wide variety of devices were used by individual carriers i 
the competitive struggle to attract traffic to their own lines, an 
out of this situation there developed the inevitable wastes of eros: 
hauling, circuitous routing, and uncooOrdinated terminal operationi 
These operating practices emerged as a natural corollary of a publ; 
policy which placed chief dependence for production of satisfactor 
railroad service upon statutory enforcement of competition. B 
1920 operating practices, managerial policies, property rights, an 
trade channels had become rigidified around the competitive pa' 
tern of operation. It was under these conditions that public authorit 
attempted to deal directly and authoritatively with the consequence 
of excessive and duplicating railroad plant. 

The Transportation Act of 1920 empowered the Interstate Con 
merce Commission to exercise positive and comprehensive contre 
not only over the physical extent of the railroad plant but over th 
competitive relations of operating units. 

Relaxation of enforcement of competition. The Transportatio 
Act of 1920 modified in important respects the policy of maintair 
ing thorough-going interline railroad competition which had bee 
followed since about 1890. It substituted a system of supervise, 
cooOperative action among the carriers, permitting pooling, th 
acquisition of control, and the consolidation of independent line 
into a "limited number of systems." Faith in the efficacy of compet 
tion was not abandoned, however, for the statutory standards in 
posed upon the Commission in dealing with pooling, acquisition c 
control, and consolidations were designed to maintain a degree c 
competition among railroad operating units. Moreover the effectiv 
exclusion of rail carriers from the field of water transportatior 
adopted in 1912, was retained as an essential feature of natiom 
transportation policy." 

Pooling. While the outright prohibition against pooling, open 
tive since 1887, was removed by the 1920 act, the sphere withi 
which agreements could legally be made between "different con 
peting railroads" for the pooling of freight or the division (l 

earnings, was limited by several statutory requirements. In th 
first place, the Commission was authorized to approve a poolini 

II To date no modification has been made in that policy. 
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agreement only aher finding that it was "in the interest of better 
service to the public or economy in operation" and that it would 
not "unduly restrain competition.'''· Moreover, any such plan, 
whether initiated by the carriers or by the Commission, could be 
made binding only "if assented to by all the carriers involved." 

This conditional legalization of pooling was, of course, designed 
to provide an avenue by which the carriers could avoid destructive 
rate wars. It might have proved significant in the general scheme 
of regulatory policy if more direct means of achieving the same 
end had not been provided. But, as we shall see later, the Trans
portation Act gave the Commission power to fix both minimum and 
maximum rates, and, therefore, the direct power to remove one of 
the conditions which had previously motivated pooling agreements. 
Moreover, through the consolidation and acquisition provisions of 
the act, the carriers were afforded more direct and what were 
believed to be more effective devices for cushioning the impact of 
competitive forces. 

Consolidation and ac~uis;t;on of control. It is clear from the 
events and discussion leading up to the passage of the 1920 act, and 
from the terms of the act itself, that the consolidation and acquisi
tion provisions were designed to bring about the eventual consolida
tion of the numerous existing railroad units into a limited number 
of operating systems. For some rather obscure reason, however, 
Congress differentiated between the legal standards applicable to 
the actual consolidation of carriers into a limited number of operat
ing systems and those applicable to the acquisition of control of 
railroad properties. As we shall observe below, this distinction, as 
applied in practice, contributed to the defeat of the purpose of con
solidation. 

The Commission was instructed by Congress, in unambiguous 
terms, to prepare and adopt "as soon as practicable • . • a plan for 
the consolidation of the railway properties of the continental United 
States into a limited number of systems.'"' In the preparation of 
such a plan, however, it was required to preserve competition "as 
fully as possible" and, "wherever practicable," to maintain "the 

• Intentate Commerce Act, lee. 5(1). 
-The l&IJIe, lee. 5(.). 
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existing routes and channels of trade and commerce." In addition, 
the Commission was instructed to arrange the various systems so 
that "the cost of transportation as between competitive systems and 
as related to the values of the properties through which the service 
is rendered shall be the same, so far as practicable, so that these 
systems can employ uniform rates in the movement of competitive 
traffic and under efficient management earn substantially the same 
rate of return upon the value of their respective railway proper
ties.m1 Upon completion of the tentative plan the Commission was 
instructed to enable interested parties, through the medium of 
public hearings, to register their views relative to its merits. The 
law provided further that upon completion of these two processes 
the Commission ". • . shall adopt a plan for such consolidation 
and publish the same.mz 

The initiation of consolidation proposals affecting specific lines 
was left entirely to the discretion of the carrier •. But no consolida
tion could be legally consummated without prior approval of the 
Commission. The Commission was, however, given no authority 
either to require the carriers to submit proposals or to order the 
consolidation of properties in harmony with its own master plan. 
It was authorized to approve a proposed plan of the carriers only 
when the details harmonized with its master plan, and when the 
aggregate par value of the bonds and stock of the prospective single 
corporation was found to be not in excess of the aggregate valua
tion of the consolidated properties as determined by the Com
mission under the "valuation" provisions of the act (see page 812). 
IE the Commission found that a given proposal satisfied these two 
basic requirements, and that the public interest would be promoted, 
it could enter an order permitting the consolidation to be effected 
"with such modifications and upon such terms and conditions" as 
it saw fit to prescribe. Final effectuation of the officially approved 
plan, however, was made dependent upon acceptance, by "all the 
carriers involved," of the conditions and modifications imposed 
by the Commission. 

All pooling agreements, acquisitions of control, and consolida-

"The same. 
"The same, sec. 5(5). 
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tiona effected with Commission approval under the terms of the 
law as noted above were .peci6cally relieved from the operation of 
the anti-trust laws and "of all other restraints or prohibitions by law, 
State or Federal, in so far as may be necessary to enable them [the 
carriers or any corporation organized to effect consolidations] to do 
anything authorized or required by any order .•• "'" issued by the 
Commission witli reference to such matters. 

It would appear, therefore, that under the terms of the Trans
portation Act of 1920 Congress had cleared away all legal obstacles 
to the constructive solution, under the initiative of private manage
ment, of one of the most troublous phases of the railroad problem. 
The desideratum of national policy in this matter was, of course, 
the discovery and application of methods under which the railroads 
could be operated under private management as a transportation 
system designed primarily to meet both normal and emergency 
public requirements for continuous, safe, and economical service, 
rather than as a series of unintegrated business units, each struggling 
to achieve its own corporate advantage. In the pursuit of this ob
jective Congress adopted a policy which depended for its success
ful execution quite as much upon the character of Commission 
performance as upon the initiative of private management." 

To enter into a detailed discussion of the administrative evolu
tion of consolidation and acquisition proceedings, or to attempt an 
evaluation of the causes for the failure of this phase of national 
policy to achieve any impressive results, would carry the present 
study beyond its stated scope." It will suffice to call attention to 
some of the main problems of both basic policy and administrative 

.. The l&DIe, ere. 5 (.) • 

.. It ia intenlting to note that Gnat Britain. in dealing with • similar prob
lem after the World War, adopted a Itrikingly difrennt method. Upon termina
tion of ,overnmental control following the war the British government, in efrect, 
abandoned the effort to preserve competition among ill railroad aynems. Under 
the term. of the Railwa,.. Act, 19&1, the railroads were organized into four main 
regional ayatem. with a minimum of inter-ngional competition. The acheme of 
amalgamation wa. compubory. For one dilCulSion tee C. E. R. Sherrington. TM 
E (OttOfllticl 01 RIIil TrtmStorl ;,. G,..., Brit." (19d). Vol. I. Chap. XII. 

• A thorough analyai. and an evaluation of the Commillion', treatment of the 
acquisition and consolidation features of the Transportation Act .. amended by 
the Emergency Railroad Transportation Act. 1933. ia given in Sharfmau, TM 
IfII.1IIIU C_wc. C_issio,," Pt. III. Vol. A (1935). 
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feasibilty encountered by the Commission in its somewhat halting 
efforts to carry out the law. 

After a period of preliminary study the Cominission issued a 
tentative plan,T6 proposing the consolidation of the Class I roads of 
the country into 19 systems.71 It offered no explanation for the 
assignment of particular roads to a given system, other than the 
observation: ''We have sought to minimize dismemberment of 
existing lines or systems.ms Public hearings on the consolidation 
plan covered a period of almost two yearsT

'; and a voluminous 
record, comprising 11,713 pages in 54 volumes, was accumulated." 
Subsequently, however, the Commission informed Congress that 

... On February 4, 1925, we addressed a letter to the chairman of the 
Senate Committee on Interstate Commerce, in which the majority of 
the commission expressed doubt as to the wisdom of the provisions of 
the law which now require us to adopt a complete plan to which all 
future consolidations must conform. They further stated that they had 
been impelled to the belief that results as good, and perhaps better, are 
likely to be accomplished with less loss of time if the process of consolida
tion is permitted to develop, under the guidance of the commission, in a 
more normal way.Sl 

Consistently with this view, basic amendment of the consolidation 
provision of the Interstate Commerce Act (sec. 5) was proposed. I • 

.. Professor W. Z. Ripley was retained by the Commission to prepare a report 
on railroad consolidation. The result of his study, which served aI the bali, for 
the Commission's tentative plan, is given in full in 63 ICC 465-660. 

'If Consolidation of RaSlroads, 63 ICC 455 (19Z1). The Ripley plan proposed 
:n systems. The same, p. 640. 

fa The same, p. 455 . 
.. Hearings were closed Dec. 4, 19z3 . 
.. 38th Annual Report of the Interstate Commerce Commission, '92f, p. 13· 
.. 39th Annual Report of the Interstate Comnuree Commission, '9 2 5, p. 13. 
os In brief,· the Commission proposed amendment! which would (I) relieve 

the Commission from the duty of adopting a master consolidation plan, (2) give 
the Commission broad power to pass upon the validity of any consolidation pro
posed, restricted, however, by the necessity for making the following poaitive 
findings prior to approval: (a) that the consolidation will afford better service 
to the public or will result in operating economies, (b) that it will not "unduly 
restrain competition or be in any other material respect inconsistent with the public 
interest," and (c) that the aggregate capitalization of the consolidated company 
is proper (as defined by sec. 5 (4) of the act aI noted above); and (3) would 
make it unlawful for any carrier to acquire control of or consolidate with any 
other carrier "in any manner whatsoever" except with Commission authorization. 
Explanation and justification of these proposals are given in lOme detail in 39th 
Annual Report of the Intlrstate Commerce Commission, '9 2 5, pp. 13-1 4. 
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For the next four years the Commission delayed the promulgation 
of a final plan, taking the position that "the need for amendment 
in this and other respects has been developed in hearings before 
the appropriate committees of both Houses of Congress and so 
generally recognized that, pending action thereon, we have de
ferred adoption and publication of a complete plan."·' This attitude 
was maintained until 1929, when the Commission observed that 
since Congress had not "amended section 5 as suggested" it (the 
Commission) had concluded that it was its "duty to proceed to 
comply, as far as possible, with the mandate of the law."" There
upon, almost a decade after the adoption of a national policy 
designed to further physical consolidation of railroad properties, the 
Commission promulgated the framework which, under the terms 
of the law, was essential before voluntary consolidation could 
legally proceed." In 1932 the Commission modified its plan in 
conformity with the wishes of leading carriers in the eastern terri
tory" but the negotiations looking toward consolidation of eastern 
trunk lines were eventually abandoned. To date, no major con
solidations have been effected under the Commission's plan. 

A wide variety of explanations have been advanced for the Com
mission's delay in conforming with the mandate of the consolida
tion law, and for the meager results subsequently achieved. In the 
first place, the Commission considered the law unsound in im
portant respects. But even had the Commission regarded it as 
sound, it is doubtful if any progress would have been made in over
coming two inherent difficulties. One arose out of the rapidly chang
ing financial condition of the roads, making impossible an accurate 
forecast of earnings. Thus it has been observed that 

a period of trial is often necessary, both to reveal elements of strength 
and of weakness. Substantial equilibrium seems unlikely to be attained 
for a considerable period of time. Yet in the meanwhile, tentative plans 
must be set uP. in preparation for the application of the final test of 

• 40lA AtIfHUIl R"orl O/IM IrllWlllII, C_",wc, CommissiON, 1,26, p. I]. 
• fJJ 4-S R,porl o/IM IrIIWllIII, C~' C_",issitm, I'~', p •• 7. 
·Co_liJIIIi" 0/ R~. 159 ICC sn (1929)' nu. plan dift'eRd from 

that tentatively propoaed in 1921 mainly in the recognition given in the former 
to the consolidations which had, in eft'ect, been accomplished in the interim through 
authorized acquisition. of control. 

• 185 ICC 40] (19]2). 
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relative financial strength as soon as the available data makes this pos
sible. Not infrequently it will be found that in these plans it has been 
necessary to put together what appears to be a disproportionate number 
of weak roads, or at all events, of roads which have yet to establish their 
claim to entire stability. Sf 

Another main difficulty was rooted in the tendency of strong 
roads to submit proposals to ally themselves with other strong 
roads, thereby forcing weak roads to seek whatever advantage could 
be secured by combining their interests with other weak lines. This 
often conflicted with the provision of the law requiring the main
tenance of competitive equality. Moreover, under the terms of the 
law the Commission was required, in effect, to preserve "wherever 
practicable" the existing operating and traffic relationships." 

Additional obstacles to the prompt promulgation of a final con
solidation plan were created by the interrelated character of the 
Commission's consolidation and valuation functions. The progress 
of voluntary consolidation rested, as we have seen above, not only 
upon the formulation of a "master plan" but upon accurate knowl
edge of the values of the various physical properties involved in any 
given proposal. Valuation was begun in 1913, but as is noted below, 
it was not completed until 1933. Had the Commission proceeded to 
approve consolidation proposals prior to the determination of one 
of the main factors requisite to such approval, it would have been 
placed in an untenable position. 

It should not be inferred from what has just been said that the 
manner in which the Commission handled its consolidation func
tions robbed the Transportation Act of all practical significance in 80 

far as it was designed to obtain a closer-knit railroad system. For, 
during the ten-year period marked by inaction under the con-

If 63 ICC 455, 481 (19%1), from Prof. W. Z. Ripley" report to the Com
mission • 

.. Professor Ripley observed: "Under such condition. the mandate of the 
statute . • . impels one of necessity toward consolidation of a number of equ~11 
substandard roads. Conformity with the other mandate of the statute by _kID( 
to ally strong and weak properties to a like degree, thut threatens to ovenet the 
traffic relationships which have become customarily established by very force of 
circumstances. It is because of the clash between these at times discordant require
ments, that the emergent result is so often a piebald compromise" (63 ICC 4H. 
48:&). 
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solidation provisions, lOme carriers were achieving practical con
solidation of properties under section 5(2) of the act, which per
mitted one carrier to acquire control of another through lease or by 
purchase of stock, subject to Commission approval. Moreover, 
numerous practical consolidations were effected through use of the 
holding company device which could not be reached by the Com
mission under its grant of authority. The Federal Coordinator of 
Transportation observed in 1934 that "the delay in attempting a 
plan prevented the consummation of consolidations in the technical 
sense but did not prevent the accomplishment of the same virtual 
results in other ways."" 

In passing upon applications under the acquisition section the 
Commission's discretion was limited by only two statutory stand
ards. No proposed acquisition could be approved which contem
plated the consolidation of the affected carriers into a "single system 
for ownership and operation." And the Commission was required 
to make a positive linding that the proposed acquisition of control 
would serve the "public interest." There was no specilic mandate to 
preserve competition nor to maintain the existing channels of trade. 
But since both the acquisition and consolidation provisions of the 
law were designed to achieve the same objectives the Commission 
was obliged to test the validity of acquisition proposals by the same 
criteria of "public interest" that were provided for its guidance in 
passing on physical consolidations. 

The Commission followed the principle of approving only those 
proposals for acquisition which appeared designed to produce an 
"adequate, economical, and efficient transportation system," in terms 
of national rather than local or sectional interests. to In the disposal 
of individual cases the Commission characteristically imposed con-

• 71 Congo a Ie .... RlgtJ.uio" 01 RIIil,o.Js. S. doc. 119 (1914). p. n. For 
• dilCussion of the method. used by leading carrieR to lecure Itrategic control 
of eastern territory road .. withuut reIOn to Commission approval. lee diseenting 
opinion. of CommissioneR Eastman and McManamy in COfllol;.u"iMl 01 RtJilroillls, 
18,\ ICC 403. 44a (l93a). 

In effect thi. interpretation meant that local facilities could be abandoned 
even in violation of .tate law where it could be demonatrated that lOme general 
interett superior to local considentiona wa. involved. Commission action baaed 
on thi. criterion w .. upheld by the Supreme Coun in TIJrIU,IIIIl v. U";'IJ S"'II, .,.1 .. a9a U.s. sn (1934). 
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ditions designed to preserve competition; to maintain existing route! 
and trade channels; to give consideration to the situation of con· 
necting and short-line roads; and to protect the interests of in· 
vestors.91 

The essential similarity between the criteria which the Com 
mission applied in acquisition cases and those prescribed by law fOI 
dealing with consolidation proposals casts some doubt upon the 
wisdom and propriety of the Commission's sustained policy of al· 
lowing effective consolidation to proceed through acquisition oj 
control, prior to the promulgation of a definite consolidation plan. 
It has been pointed out, however, that the adoption of any othel 
procedure would have wholly defeated the declared legislative in· 
tent. 

The impact of depression forces in 1930 accentuated the struc· 
tural weaknesses of the railroad system and furnished the chid 
stimulus for the enactment in 1933 of legislation91 designed among 
other things to facilitate the elimination of the "wastes" resulting 
from the operation of duplicating facilities. Through this legisla. 
tion an effort was made not only to eliminate some of the obviow 
defects of the consolidation devices provided in the 1920 act, but 
to deal along wholly different lines with the problem of competitive 
waste. 

In effect, the amended act abandoned the difference between the 
statutory conditions under which acquisitions and consolidation! 
could be prosecuted and approved; and it brought all devices £01 

securing control of carriers, including the holding company mecha· 
nism, within the scope of Commission jurisdiction. The previous reo 
quirement that. the capital obligations of the proposed compan) 
could not exceed the aggregate value of the merged units Wa! 

abandoned. But the essential theory of the 1920 act was preserved. 
All proposed consolidations, mergers, or acquisitions were still reo 
quired to be in harmony with the Commission's general consolida· 

"'Interstate Commerce ComnUss;on Act;'Vities. 1887-1937. p. 196 • 
.. The Emergency Railroad Transportation Act, 193] •• 8 Stat. L. Z II embraced 

both "permanent" and "emergency" policie9. Title II of the act contained pro
visions amending the Interstate Commerce Act. The emergency provisiolll, which 
among other things created the office of Federal Coordinator of Transportation, 
were contained in Title I. 
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tion plan, and this plan was required to be framed in terms of the 
same general objectives. Moreover, the initiation and prosecution of 
specific proposals were left to the voluntary action of the carriers. 

Other provisions of the 1933 legislation, however-those enacted 
as emergency measures-reflected a legislative conviction that " ... 
the time had arrived for affirmative action to encourage and pro
mote, and, if necessary, compel [italics supplied] action by the rail
roads so as to avoid unnecessary duplications of services and facili
ties, and to eliminate waste and preventable expenses of opera
tion."'1 

Thus one of the declared purposes of the Emergency Railroad 
Transportation Act was: 

••• to encourage and promote or require action on the part of the car
riers and of subsidiaries subject to the Interstate Commerce Act, as 
amended, which will avoid unnecessary duplication of services and fa
cilities of whatsoever nature and permit the joint use of terminals and 
trackage incident thereto or requisite to such joint use; •.. to promote 
financial reorganization of the carriers, with due regard to legal rights, 
so as to reduce fixed charges to the extent required by the public interest 
and improve carrier credit; to provide for the immediate study of other 
means of improving conditions surrounding transportation in all its 
forms and the preparation of plans therefor.'· 

As the operating situation actually developed, however, the efforts 
of the Federal Coordinator of Transportation'· (the officer desig
nated to effectuate the purposes of the act) in this direction yielded 
no immediate or tangible operating economies. The failure of this 
part of the program-the original goal of emergency action" was 

-In'"".,. CO",,,,"C. Co",mission ACIWili." ,887-'937, p. :153. 
• 41 Stat. L. :III, 1eC. 4. 
-By Executive Order No. 6196 issued July 6, 1933 Commiaioner Joeeph B. 

Eaatman wal appointed by the President to this office. He eerved in that capacity 
for three yean from June 16, 1933 until June 17, 1936. The Coordinator waa 
largely relieved from hi' duties as a member of the I.C.C. and was authorized to 
appoint a Ita! of assistanh to carry on the work of the Coordinator'. office. Under 
the original act the emergency measure was made effective for one year. By 
proclamation of Maya, 1934. the President extended the effective date of Title I 
from June 16. 1934 until June 16. I93S, 41 Stat. L. 1740. The effective period 
of Title I wa. further extended from June 16. I93S to June 17. 1936 by a joint 
resolution of the Senate and HoUle of Representatives, 49 Stat. L. 376. 

-In reviewing the work of his office the Coordinator at one point ataled: ''In 
the discussion of the Act prior to ita enactment attention had been particularly 
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attributed by the Coordinator to the anomalous situation brought 
about by the provision of the act which limited reductions in the 
number of employees.81 In summarizing the effects of these labor 
provisions upon his work as it related to the reduction of wastes 
and the increase of operating efficiency the Coordinator stated: "The 
result was a general disposition on the part of the railroads to 
regard Sec. 7 (b) as a bar to any effective action and to lapse into 
inactivity, so far as the purposes of the Act were concerned.'''' 

Whether the failure of this portion of the Emergency Railroad 
Transportation Act to produce any measurable result was attrib
utable to the recalcitrant attitude of the carriers, to the Coordinator's 
strict interpretation of the law, or to the rigid provisions of the law 
itself, need not be discussed here. The fact is that the Coordinator 
chose, or was forced, to concentrate his efforts on the investigational 
activities provided for in the act, rather than to utilize such devices 

directed to forms of waste which involved unnecessary duplication or multipli
cation of operations, and to projects for the elimination of .uch waste, like the 
unification or joint use of terminal facilities or the pooling of trainl or traffic. 
Upon consideration it seemed to the Coordinator that there were even more im
portant forms of waste growing out of failure to adjust operations, equipment, 
service, and rates to the new conditions which had been created by the tremendoul 
development of competing forms of transportation •.•• " 74- Congo a se ... , FOUrth 
Report of the Federal Coordinator of Transportation on Transportation Legisla.
tion, H. doc. 394 (193 6), p. 35. 

er The provision referred to reads as follows: "Section 7 (b). The number of 
employees in the service of a carrier shall not be reduced by reason of any action 
taken pursuant to the authority of this title below the number as Ihown by the 
payrolls of employees in service during the month of May 1933, after deducting 
the number who have been removed from the payroll, after the effective date of 
this Act by reason of death, normal retirements, or resignation, but not more 
in anyone year than 5 per centum of said number in service during May 19331 
nor shall any emplQyee in such service be deprived of employment luch as he had 
during said month of Mayor be in a worse position with respect to hil compen.a
tion for such employment, by reason of any action taken pursuant to the au
thority conferred by this title." 48 Stat. L. 211. 

II 74 Congo :& sess., H. doc. 394, p. 35. This point was further elaborated by 
the Coordinator as follows: "The railroads at first attempted to avoid the restric
tions of section 7 (b) by the use of general 'waste committee" to function inde
pendently of the agencies set up by the Emergency Act, keeping all projectl away 
from the Coordinating Committees and the Coordinator unle .. voluntary actioa 
by the carriers proved impossible. The Coordinator regarded thi. attempt as 
inconsistent with the policy declared in the Act, and took steps to inaure that the 
'regional coordinating committees shall assume the leadership and respon.ibility 
which the Act intended that they should assume, and take charge of the general 
committees.' " The same, p. 35. 
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as compulsory cCHlrdination or consolidation of physical facilities 
as a means of forcing railroad management to improve operating 
efficiency." 

While, since 1920, some consolidation has been effected indirectly 
through acquisition proceedings, and minor integration of proper
ties has been accomplished through consolidation of railroad cor
porationslOO it appears that the fundamental problem of railroad 
consolidation remains unsolved.lol 

In 1934 the Federal Coordinator of Transportation gave ex
pression to an accumulating body of opinion which holds that a 
consolidation policy which .tresses "the preservation of railroad 
competition as fully as possible and [gives] minor consideration to 
economies [is] not the wisest plan.mol More recently a special 
committee appointed by the President and composed of Interstate 

-In hil founh legWative nport iuued Jan. 17. 1936 the Coordinator reponed 
that he had iuued no orden (with one minor exception) and Itated hil reuoDi 
for avoiding that procedun (the .me. p. 40). 

-The Commillion nportl that by the end of IUS approved conlOlidation 
proceedingl had nluhed in "a doaer knitting of propertie. including approximately 
17.341 mile. of railroad of .uheidiariea or connecting railroad. to propenies of 
larger carrie,..·· And by 1936. Commi..ion approval had been granted in 44J 
acquisition caae. involving 7'.961 milea of road. Inl.,lal. Com_c. Co".,. 
muno" 4cIWiti". ,8I7-'9J7. pp. aoo, 101 • 

.. For a diacullion of the economic advantagea offend by varioUi consolidation 
propoula _: Moulton and Aaaoc:iate .. TM Anurictl1l Trtl1llttN'lllliOJl ProbUm, 
Chap. XXXVI, and for analyai. of .uch "grand consolidation" achemes .. the 
Prince Plan _ the Coordinator'. firat legialative nport. 73 Cong. I _, Reg ... 
ltuio" of Rtlilrou,. S. doc. 119 (1934), p. 106. 

Sharfman concludea hit analyai. of the Commiasion'. administration of the con
IOlidation and combination provition. of the 1910 act with the following ob
aervation: "After a decade and a half of crowded experience, then, the problem 
of railroad cooperation and combination still awaitl IOlution." (Sharfman, TM 
InI"",,'. Co_~. C_uno". Pan III Vol. A, p. Sal.) And DlOn ncently 
the Commiasion aaid: "Although the plaa [the Commiasion'. muter consolidation 
plan1 can be and baa been changed, in our discretion, it evidently baa not been 
attractive enough to managementl and controlling inteftltl to impel much volun
tary action, and hence it h .. Dever been carried to fruition, although theft h .. been 
lOme measuft of accomplishment." S~"" .1--.1 R'1orl of 1M 1trI#r,uu C_ 
",~. Co",,,.;mM, '9J', p. IJ. 

Compan, however, the following ltatement by the Federal Coordinator of 
Transportation: "By IftOrt to long-term leaseI, often accompanied by complete 
ltock ownership. propertiea wen tied together about as tightly II if they had been 
technically consolidated. and lesaer degreea of control weft also efl'ected. Mach 
more waa done in thit way than ie commonly auppoaed." 13 Cong. • -., 
S. doc. 119, p. n. 

·73 Congo a ae&. S. doc. 119. p. a3. 
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Commerce Commissioners considered, as a part of a general repor 
on the transportation problem, the question of railroad "consolida 
tion" and "co-operation.moa Discussing the need for the creatiol 
of a specialized agency to function as a promotional and planninl 
unit, the committee observed: "Probably the greatest opportunit] 
for early helpful action by the [proposed] Authority lies in th. 
reduction of operating expenses by the elimination of the wast. 
caused by the fact that our national railroad system is owned an( 
operated by a large number of independent companies.m04 

Thus some seventeen years after the legislative creation of ma 
chinery intended to utilize the initiative of both private manage 
ment and public authority in securing the integration of the rail 
roads into a unified national plant, the consolidation and poolinl 
problem still stands as an important controversial question in na 
tional transportation policy.m 

B. Construction, Extension, and Abandonment 

Prior to the passage of the Transportation Act of 1920, th. 
federal government had made no attempt to exercise direct contro 
over the construction and abandonment of railway lines. Under tha 
act the Commission was given power to grant or deny railroad: 
permission to construct new lines, to extend or abandon existinl 

101 The special report prepared by Commissioners Splawn, Eastman, and Mahafti, 
was submitted to Congress Apr. 11, 1938, accompanied by a epecial preaidentia 
message. 7S Congo 3 sess., Im11Udiale Relief For Railroads, H. doc. 583. 

"'" The same, p. 36. It repeated recommendations formerly advanced by th, 
Federal Coordinator of Transportation that the general consolidation plan b 
abandoned and that the Commission be authorized to approve any unificatiol 
progosal which it finds promotive of the public interest. 

, This particular phase of the transportation problem hat bulked large in at: 
recent discussion of government relations to transportation. In 1933, for example 
the National Transportation Committee concluded that ''parallel linea and rystemJ 
are wasteful and unnecessary. Regional consolidations should be hattened and 
where necessary, enforced, looking eventually to a single National ryltem wid 
regional divisions and the elimination of all exceJIII and obsolete linea and equip' 
ment." (Reproduced at p. xviii of Moulton and Associate., Tiu A11Urnan TranI. 
porlalion Problem.) For more recent expression of opinion see editorial comment 
in such transportation journals as Tiu Traffic World for November 1937 te 
March i 938; press accounts in all leading newspapers relating to the President', 
conferences on transportation problems held at the White House, Mar. 15, 1931 1 
and discussions of the several members of the Interstate Commerce Commi.ioa 
in the Fifteen Perctlflt Case, 6937-693', Ex Parte No. 1Z3, decided Mar. I, 1931, 
u6 I.C.C. 4-1. 
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lines, or to acquire additional or extended lines (sec. 18). In the 
administration of these controls the Commission was required only 
to find that "the present or future public convenience and necessity" 
required or would require the additional service or the proposed 
abandonment. lot 

Legislative action in this matter came about three decades too late 
to serve any real purpose so far as control over expansion of 
facilities is concerned. The physical framework of the railroad sys
tem had already rigidified, and the statutory concern over its 
future expansion was largely academic, for functional obsolescence 
had already set in.lo, Highway transport was rapidly demonstrating 
a marked competitive efficiency, particularly in those areas which 
the most recent railroad expansion had been designed to serve
the area of short haul traffic. Pipe line transportation, water lines, 
and eventually, air transport, all added to the competitive pressure 
under which the railroad system was forced to function. The Com
mission's authority to regulate the physical extent of the railroad 
plant, therefore, became largely one of directing the orderly scrap
ping of obsolete lines. 

Even the orderly abandonment of functionally obsolete rail lines 
was retarded by the resistance of local communities and labor 
groups to curtailment of operations.lot Localities, including those 
which had transferred a large portion of their patronage to highway 
agencies, uniformly protested carrier proposals to abandon branch 
lines. They desired to retain not only tax revenues derived from 
the carriers, but the advantages of an alternative service. And 
labor groups were equally militant in defense of their interest in 
the continuance of railroad employment. 

Thus few constructive results have been produced either by the 

... Under certain circumstancet the Commission was empo_nd to requin a 
carrier to extend itl facilitieL This particular power is dismiaed without further 
comment ainc:e it baa been utilized in only one case. That order was overruled 
by the Supnme Court. See 1"'.,.11l1li. C~. C~,. ACIPuiJUI, ,817-'937, 
p. In· 

m Railroad mileage nac:hed itl peak of 154,037 miles in 19161 ainc:e that date, 
continuous abandonmentl have nduc:ed the total '0 140,104 miles (1936) of 
"fint track." See I.C.C., SllIIIislia 01 RIIila.yI, "'7, P. u 1 '937, P. s..S. 

'"' For a brief discussion of the Commission'. administrative tftatment of 
abaDdonment plOceedings lee I,.,.,.,,.,. C~ C.-issiOfl ActiWlill. ,81,
"37, p. 194· 
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provisions of the 1920 act which were intended to regulate the 
physical extent of the railroad plant, or by those designed to secure 
an economic competitive adjustment among operating units through 
the supervision of acquisitions, consolidations, and mergers. The 
Commission's main productive efforts have been in the supervision 
of the quality and price of transportation service. 

C. Quality of Service 

So far as general standards of railroad service are concerned, the 
1887 Act to Regulate Commerce went little beyond a restatement 
of the common law principles of common carrier responsibility to 
furnish reasonably adequate facilities. It did, however, require the 
carriers "according to their respective powers" to supply proper 
and equal facilities "for the interchange of traffic between their 
respective lines" (sec. 3). And it prohibited the use of any device 
calculated to impede the direct movement of traffic from point of 
origin to point of destination (sec. 7). This particular provision, 
however, was designed more to prevent escape from federal juris
diction by artificially converting interstate movements into a series 
of intrastate movements than it was to control the quality of service. 
Subsequently, however, there has been undertaken a direct and 
extensive public supervision over the adequacy of supply and 
safety of operation of railroad facilities. Thus during the same 
period in which the competitive theory has been given wide appli. 
cation in the control of those phases of railroad management which 
determine the physical extent and operating patterns of the trans
portation system, there has been a marked tendency to substitute 
governmental judgment for that of private management in the 
making of decisions which determine the manner in which facilities 
shall be utilized and the standards of service which shall be offered 
to the public. 

Adequacy of supply. Under the provisions of the Hepburn Act 
of 1906 and the Mann-Elkins Act of 1910 a positive statutory 
responsibility was imposed upon the carriers not only to establish 
through routes and rates but to provide adequate facilities to serve 
these routes. In short the obligation of individual common carriers 
was made applicable to the system as a whole, and specific appli-
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cation of the principle was made by requiring the carriers (I) to 
furnish Iwitching connections for lateral branch line railroads and 
for interstate shippers; and (:1) to make reasonable rules for the 
exchange, interchange, and return of cars.lO

' The Commission was 
not given power to allocate cars to specific regions or groups of 
shippers. While in the judgment of the Commission the need for 
such control had been clearly demonstrated by the widespread 
traffic congestion which had resulted from the car shortage of 
1906,"0 Congress took no action in the matter until 1917. In that 
year, under the Itimulus of the war emergency, the Esch Car Serv
ice Act was passcd.lll It gave the Commission summary authority 

••• to luspend the operation of any or all rules, regulations, or practices 
then established with respect to car service for such time as may be de
termined by the commission, and also authority to make such just and 
reasonable directions with respect to car service during such time as in 
its opinion will best promote car service in the interest of the public and 
the commerce of the people. III 

The scope of the Commission's powers over adequacy of supply 
was considerably increased by the Transportation Act of 1920. This 
expanded authority took two forms: statutory prescription of posi
tive standards of the service obligations of carriers to the public; 
and delegation to the Commission of authority to issue orders 
aHecting car supply, interchange of traffic, use of terminals, and 
safety of operation. 

With reference to standards of service, the carriers were re
quired to furnish "safe and adequate" car servicelu and to establish 
and enforce "just and reasonable" rules with respect to that service 
(sec. I (II». Coal transportation was singled out for special 
treatment. If the carriers were unable to furnish sufficient cars to 

-1,.,.,.,l1li. C_c. A," A_lllUJ. Vol. I, pp. 79 and h. 
I» ". • • the CommUaioD (&II apparently make no order. even after complaint 

and hearing, which will aBord IIIhItaDtial relief." ulA A"".. RII«" 0/ 1M 
1",."" •• Co".~. C-wi.., 1,06, p. 17. 

w 40 Slal. L '101, approved May 190 1917. 
"The ame • 
.. ,'Car aervice" wu defined by the 1917 act u including the - ••• moftment, 

diltributioD, exchange, interchange, and return of can. ••• - The 1910 act n
panded the definition to include the _, control, IUpply, moftment, etc., of "loco
motina, can, and other vehielee • • • including' apecial ~ of equipment, and 
the lupply of trainI. ••• - (Intentate Commerce Act, aec. I (10).) 
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move the volume of coal offered for shipment in a given producing 
area, they were required by law to prorate the available supply 
according to predetermined mine ratings (sec. 1 (12». The re
quirement of the Interstate Commerce Act that the carriers offer 
reasonable facilities for the interchange of traffic was reaffirmed 
in the act of 1 920; But important modifications were made with 
respect to the conditions under which the carriers could exercise 
exclusive operating control over their privately owned terminals 
and rolling stock. 

Broad powers were vested in the Commission to make rules and 
regulations governing "car service," including the compensation 
to be paid by one carrier to another for the use of locomotives and 
other equipment. In addition it was given summary authority 
(I) to perform functions which in effect amounted to taking over 
the management of traffic during periods of emergency (sec. I 

( 15) ), and (2) equally summary authority to direct the "handling, 
routing, and movement" of traffic whenever it had reason to believe 
that the public was not being reasonably served (sec. I (16». In 
these matters the Commission was empowered to proceed without 
complaint, upon its own motion, and without notice and hearing or 
any other formal procedure. Its discretionary authority over "car 
service" was, therefore, virtually unlimited. 

Power to prescribe the joint use of terminal facilitieslU during 
normal times was more restricted. Such joint use could be required 
by the Commission only if it found that the arrangement was "in 
the public interest" and that it would not "substantially impair" 
the ability of the carrier owning the terminal to conduct its own 
business (sec. 3 {4». Even this restricted limitation upon the 
carriers' exclusive right to the use of their terminal properties repre
sented a sharp break with prior public policy; for the act of 1887 
had specifically provided that the law requiring the carriers to ex
tend reasonable facilities for interchange of traffic between their 
lines should not be "construed as requiring any such common 
carrier to give the use of its tracks or terminal facilities to another 
carrier engaged in like business" (sec. 3). 

U& Including the main line track for a "reasonable" distan~ -;';uid;-tJ;; 
terminal. 
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StlllJty 01 opertlticms. Prior to 1920 railroad safety regulation had 

been legislatively developed as a body of supplementary lawt15 

rather than as an integral part of the main railroad regulatory enact
ments. Generally speaking these safety statutes imposed a positive 
responsibility upon the carriers to install specified devices, such as 
automatic couplers, power brakes, or locomotive ash pans, and 
designated the Commission as the enforcement agency.UI The act 

of 1920 appreciably broadened the Commission's discretion and 
authority over safety by empowering it to order the installation not 
only of specified devices but of any "other safety devices which com
ply with specifications and requirements prescribed by the Commis
sion •••• " No further standards were prescribed for the guidance or 
restraint of the Commission in the exercise of this function. m 

Thus through the assumption of public authority over the man
ner in which the operating facilities of the carriers are technically 
equipped and operated, the Commission has been given power to 
penetrate far into the field of private management. In final analysis 
it has the power to take almost any action with respect to service 
matten which it believes will serve the ''public interest" by tending 
to produce a safer and more adequate transportation service, and 
its discretion in the prescription of service and safety controls has 
been surrounded by few meaningful standards. 

Not all of the powen granted to the Commission in this area 

"' The main .fety lrgialation prioJ' to 19ao it found in (I) the Safety Ap
pliance Act, approved M .... a, 1193, a7 Stat. L nl, .. amended by the act of 
Apr. I, 119d, a9 Stat. L lSi by the act of M .... a, 1903, 3a Stat. L 9431 and 
lupplemented by the act of Apr. 14,1910, 3d Stat. L a911 (a) the Federal Houn 
of Service Act of M .... 4, 190~, 34 Stat. L 141, .. amrnded by the act of May 
4, 191" ,9 Stat. L dl, c,) the Accident Repona Act 0' May d, 1910, 3' Stat. 
L. HO, (4) the Ash Pan Act of May 30, 1901, H Stat. L. 47', Cs) the Trans
portation of Exploaivel Act of May 30, 1901, H Stat. L 554, .. amended by the 
act of M .... 4, 1909, H Stat. L. 1134, and by the act of M .... 4, 19n, 41 Stat. L 
14441 and (,> the Boiler Inspection Act of Feb. 17, 1911, 3d Stat. L 91]. 

UI For a brief discullion of the adminiatration of .fety legislation eee I""SIIIlU 
C_~ C"".".;,nofl .ItlfttilNl, '''1-'9J7. pp. 117-]91 and for a more 0:

hauative analyail eee Sharfman, TIN I1II1r'''' C~. C~no., PI. I, 

Ch~. VI. 
Section d of the Intentate Commerce Act empowered the Commillion, after 

investigation, to require any carrier aubject to the act to ". • • iDStall automatic 
train-atop OJ' train-cGntrnl device. or otheJ' alety device., • • • upon the whole OJ' 

any part of ita railIoad, auch ordeJ' to be Paued and publisbed at leat two yean 
before the date lptCi1ied foJ' ita fuWlment. •••• 
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of control have been so widdy and continuously applied in the 
day-to-day operation of the railroad systemlll as those dealing with 
rate regulation and related financial matters to be discussed below. 
Neverthdess they constitute a reservoir of tremendous potential 
authority. 

D. Railroad Rates: Judicial Remedial Control; 1887.1906 

Rate controls inaugurated in 1887 were essentially negative in 
nature, and constituted what may be described as a system of judicial . 
remedial control. They evidenced no intent on the part of the fed
eral government to exercise a positive inBuence over the devdop
ment and management of railroad transportation. In scope and in
tent the system constituted an experimental and oblique approach to 
the problem of rate regulation. 

The initial act was limited to the regulation of common carriers 
engaged in the interstate transportation of persons and property 
exclusivdy by rail or jointly by rail and water.ttI And, it was 
concerned almost exclusivdy with the control of what were con
ceived to be abusive rate practices. Moreover, the initial system was 
indirect in method in the sense that it attempted to achieve its 
declared objective, not through the process of direct governmental 
rate fixing, but through the statutory prescription of broad standards 
enforceable by the courts. Thus while the law created a continuously 

.. The emergency powers bve been uercisrd on ~nl occuio ... primully 
in critical situations brought on by strikes of railroad nnployees. For a~ple, in 
19ao, the Commission, upon petition of the carriers. issued a Rna of '"trmcc 
orders" requiring "(I) that all common arriers by railroad sboald forward tnffic 
to destination by routes most available to expedite its movanent &lid reline roo
gestion, without regard to routing by shippen or c:arrXn, or to the owuenhip 
of cars. all car suvi~ rules. regulations, and practices beinr ~ aDd .uper
seded insofar as con.fl.icting wida such directiOllS; (a) that nnOUI watenI ca.rrien 
should deliver 30,000 open-top can to eastena CODJJ«tiOllS; and h) that _1"11 
carriers should deliver ao,ooo Rniceable boll: can to _nil coaMCtiOllL· 1-
sUll C~I C~ AaWiJin, 611-'-'9J7. pp. 157. lSi. ADd apm in 
19U it issued another series of simila.r orden.. Both of t1aae teM ~ cksigned 
primarily to aa:ommocbte ~ coaditiOlll gTO.in~ oat of Ittikn, called 
in the first instance by railroad warUn aDd in the _d imwKc by railroad 
workers and coal miners. 

- In the latter c:ase only if the joint servia: was bein~ furnished tmda &mUIr
meat for a continuous shipmmt 01" if both facil..itia were tmda a ccm>IDOII COIItr'OI 
or mauagement. 
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functioning regulatory agency in the form of the Interstate Com
merce Commission, rate making, for all practical purposes, re
mained the prerogative of the arrien. The Commission was given 
no exprCS1 authority to fot a rate which would have any continuous 
binding effect upon the arrien. And, although it was empowered 
to investigate and give publicity to railroad rates and practices, 
enforcement of the prescribed standards of rate performance rested, 
in final analysis, with the courts. 

This initial approach to the problem of railroad rate control 
is significant chiefly because of the influence exerted upon sui> 
sequent assertion of public authority. It will, therefore, suffice to 
indicate briefly the character of the practical results obtained from 
the Commission's administration of the statutory rate standards 
and from the means of enforcement provided by the law. 

AJmimstrlllWn 0/ SI~Js. The Act to Regulate Commerce 
required that the charges of common arrien subject to its juris
diction be "reasonable and just"; it made "unjust discriminations" 
unlawful, and spcci£ically prohibited any form of "undue or un
reasonable preference."'- Unjust discrimination was defined as 
charging one penon more or less than another when both are 
being furnished "a like and contemporaneous service in the trans
portation of a like kind of traffic under substantially similar circum
stances and conditions" (sec. 2). One special form of discrimina
tion was, however, specifically prohibited. Under the provisions of 
the so-alled "long and short haul" clause of the act (sec. .) it 
was declared unlawful to charge morc in the aggregate for a shorter 
than for a longer haul, where the former was included within the 
latter, was over the same line and in the same direction, and where 
a like kind of property was being transported "under substantially 
similar circumstances and conditions." The Interstate Commerce 
Commission was, however, empowered in "special cases" to exempt 
arrien from the operation of the section. These clauses leh largely 
undefined the standards to be used in determining the justness or 
reasonableness of a rate, throwing on the courts the rna jor burden 
of this di.fficult task.. -.4 SiaL L J79. 
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Specific obligations, as well as general standards of rate per
formance, were imposed on the carriers by the initial act. It 
required each to print, to keep open for convenient public inspec
tion, and to file with the Commission, copi;s of rate schedules, 
freight classifications, and all accessorial charges and regulations 
affecting rates and routes. Each carrier was, in addition, required to 
file with the Commission copies of all joint tariffs providing for 
through rates and routes. The Commission was given full discretion 
in determining the extent to which these joint arrangements should 
be publicized. No filed rate could be increased except on ten days' 
notice. Rates could be decreased, however, without previous notice. 
(sec. 6). j 

Within a decade, the Commission, in its attempt to give precise 
significance to the indefinite standards of rate performance pre
scribed by statute, ran afoul of judicial revi.w. The first major 
judicial test of the Commission's authority came when it attempted 
to prescribe rates. Although the Commission was not given by the 
act express authority to fix a rate to control in the future, it 
interpreted the general language and intent of the law to mean 
that 

••. when it had found a particular rate or group of rates to be un
reasonable it was its duty to find that some other rate or group of rates 
was reasonable or constituted the maximum rate or group of rates which 
could be regarded as reasonable, and that it had the power in these cases 
to order the substitution of the rate or group of rates thus approved for 
those which had been disapproved.l2l 

The Supreme Court rejected this interpretation in the Social Circle 
cases, and said: 

•.. We do not find any provision of the act that expressly, or by neces
sary implication, confers such a power. 

It is argued on behalf of the Commission that the power to pass upon 
the reasonableness of existing rates implies a right to prescribe rates. 
This is not necessarily so. The reasonableness of the rate, in a given case, 
depends on the facts, and the function of the Commission is to consider 
these facts and give them their proper weight ..... ft 

.11 59 Cong. I sess., S. doc. 244 (19°5-06), p. 53. . ' 
, .. 162 U.S. 184, 196 (1896), Cincinnati, NftII Orleans tmJ TeJtfll PlIClfie Rail

'-II." CompMI1 v.ltller-sUlte Commerce Commission. 
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The Commission interpreted this decision not as a denial of its 
power to prescribe rates but as a judicial definition of administrative 
procedure to be followed. In a subsequent case, however, the 
Supreme Court, refeping to the Commission's contention that the 
rate-making power could be construed into the act, stated in un
equivocal terms: 

••• The grant of such a power il never to be implied. The power itself 
is 10 vast and ~omprehensive, so largely affecting the rights of carrier 
and shipper, as well as indirectly all commercial transactions, the language 
by which the power is given had been so ohen used and was so familiar 

. to the legislative mind and il capable of such definite and exact state
ment, that no just rule of construction would tolerate a grant of such 
power by mere implication. II' 

Nor did the Commission fare any better at the hands of the 
courts in its effort .. to interpret the phrase "under substantially 
similar circumstaJllces and conditions" as contained in the long and 
short haul clause of the act (sec. 4 V" In administering this pro
vision of the law the Commission had adopted the following prin
ciIlle: 

••• The carrier has a right to judge in the first instance whether it is 
justified in making the greater eh"'ge for the shorter diston" under the 
Fourth Section in all cases where the circumstances and conditions arise 
whoU, uton itl own lin. or through competition for the same traffic with 
carriers not subject to regulation under the Act to regulate commerce. 
In other cases under the Fourth Section the circumstances and condi
tions are not presumptivdy dissimilar, and carriers must not charge le!oS 
for ,h. longer dist.n", except upon the order of the Commission.II' 

According to the Commission, "This view of the law was generally 
accepted by carriers throughout the country and tariffs were made 
to conform to it, with the exception of certain parts of the southern 
territory.1Il11 On review, however, the Supreme Court refused to 
enforce a Commission order based on this interpretation of its 

-167 U.S. 479, 509 (1897), Itrt".,,1IU C_#l'C' Co.mi.smn. Y. C;"a,... 
","i, New Orl • .,." _ T,JttU P«ifie R,,"~ Co. Thi. litiratioD (ftW out of 
the Commi.ion'. decisioD iD the Maximum Rate case, 4 ICC 59a (1194). 

1M For a full discuaiOD of the long aad abort haul problem lee .. Ill A-..l 
R'f.:rl 011116 Itrt"."." C--.c. C"";";OfI, 1'97, pp. 37-46. 

5 ICC 32 4. 
- 1 1 III A __ R.,orl 0/ u"/flUrn.u C_" C~ 1'97, p. 41. 
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authority. In the Alabama Midland Railway or ''Troy'' case the 
Court held, in effect, that competition among carriers subject to the 
act creates "dissimilarity of circumstances" sufficient to justify 
charging more for the shorter than for the longer haul.lIT As a 
res~t of this ruling the Commission reported to Congress that "it is 
hardly correct to say that the Court has disapproved of these views 
[the Commission's as outlined above], for, so far as appears from a 
reading of the opinion, the court never took pains to inform itself 
what the position of the Commission had been," but that in any 
event since "competition is the only reason why a carrier would 
desire to charge less to the more distant point, and if competition 
justifies him in so doing, there is nothing left for the section to 
act upon.m28 It, therefore, concluded that no effective regulatory 
action could be taken under the fourth section of the act. 

Thus ten years after its creation the Commission was forced by 
judicial interpretation to abandon any attempt to exert direct and 
continuing control over railroad rate relationships.12t Moreover the 
means of enforcing those provisions which remained operative were 
proving inadequate. 

Enforcement. While sponsors of the Act to Regulate Commerce 
believed that effective enforcement could be facilitated through 
the instrumentality of informed public opinion, they placed chief 
reliance upon court procedure to secure compliance from recalci
trant carriers. The act was, therefore, implemented with various 
devices calculated not only to keep the public informed as to the 
manner in which railroad corporations were being managed but to 
supply individuals with evidence to be used in court prosecution of 
their claims against the carriers for infraction of the prescribed 

m Interstate Commerce Commission v. Alabama MiJJanJ. Railway Company, 
J68 U.S. J44 (J897) • 

... Ht" Annual Report of the Interstate Commerce Commission, ,897, p. 4a. 
Compare also p. u. 

DO Absolute reasonableness was more or less an academic issue ,inee " ••• even 
in the few cases in which charges have been declared excessive in themlelvel by 
the Commission (no such finding has ever been made by a Federal Court [190S]), 
the tests applied have invariably been comparative. Until the effort ia avowedly 
to revise an entire schedule by altering all or nearly all of the ratel which it con
tains, it is unlikely that any other standard will ever be applied." S9 Cong. J - .. 

S. doc. :144 (J90S-06), pp. :IS, :16. 
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standards. On these points the law provided among other things: 

[I] That complaints against the railways should be investigated by 
the Commission, and that its findings of fact, conclusions, and recom
mendations should be made public. 

[2] That the Commission should have authority to inquire into the 
management of the business of all carriers subject to the law and should 
keep itself informed as to the manner and method in which such busi
ness is conducted. 

[3] That the Commission should collect statistics of railway opera
tions. 

[4] That the Commission should make annual reports of information 
considered of value in relation to the regulation of commerce, which 
should al~o include its recommendations, if any, for further legisla
tion.sao 

Another provision made it possible for "any person, firm, cor
poration, or association, or any mercantile, agricultural, or manu
facturing society, or any body politic or municipal organization" to 
complain to the Commission not only of things "done" but of 
things "omitted to be done" by any common carrier in contravention 
of the provision of the act.1I1 Such complaints could not be dis
missed merely because of the failure of the complainant to demon
strate that direct damage had been suffered. Moreover, the Com
mission was empowered to initiate inquiry on its own motion, 
thereby functioning as a complainant. 

After investigation of complaints the Commission was required 
to make a written report of its findings, conclusions, and (if the 
conclusions SO indicated) recommendations for reparation to the 
injured party. If the common carrier complained against complied 
with the Commission's order within the time specified, either by 
discontinuing the practice under investigation or by paying the 
reparation award recommended, the case was closed, and the 
carrier was relieved from further obligation so far as that par
ticular complaint was concerned.tII But if the carrier ignored the 
Commission order the only procedure open to the complaining 

- J9 Cong. 1 _. S. doc. a44 (1905-06). p. 40. 
-14 Stat. L. 379. 3.3. 
- It i, important to note here that there wu nothing in the initial law, ncept 

the pouibility of another complaint, to deter the canier from reiDltating the 
practice of rate making found by the Commission to be injurious.. 
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individual or to the Commission was to seek court enforcement of 
the order. 

It was contemplated, however, that under this system an indi
vidual seeking relief in the courts from injurious practices of 
railroad corporations would find himself in a substantially stronger 
position than under the common law remedy. For one thing, 
standards of obligation as defined by the statute were somewhat 
more definite than those which had been developed through the 
common law process. But of greater importance, particularly to the 
small shipper, the findings of fact of the Commission constituted, 
under the Act to Regulate Commerce, prima facie evidence in judi
cial proceedings. Thus, if a carrier failed to make an award, or 
failed to "cease and desist" from a practice as ordered by the Com
mission, and the complainant instituted a de novo suit, it was 
incumbent upon the carrier to disprove the Commission's case 
against him. Previously the full burden to prove injury had rested 
exclusively on the complaining shipper. 

Enforcement machinery proved defective in several important 
respects. First, great delay was encountered in securing court en
forcement of the Commission's orders. This was due primarily to 
the fact that in reviewing Commission orders, the courts considered 
not only the lawfulness of the order, that is, the basic legal 
authority of the Commission to make the order, but the accuracy 
and completeness of the facts on which the order was based. Hence 
the Commission's findings, although legally designated as prima 
facie accurate, constituted only one part of the record on which 
the court based its decision. Neither party to the suit was confined 
to the testimony entered on the Commission record nor to the 
issues considered there. Under such procedure it was not uncommon 
for the defendant to make a perfunctory case before the Commis
sion, withholding essential material for subsequent presentation to 

. the COurtS.133 During the long periods required for re-trial of the 

'11 The Supreme Court condemned this practice stating: "We think thi. it 
a proper occasion to express disapproval of such a method of procedure on the 
part of the railroad companies as should lead them to withhold the larger part 
of their evidence from the commission, and first adduce it in the Circuit Court. •.• " 
The Court added, however, ce ••• We do not mean, of coune, that either party, in 
a trial in the court is to be restricted to the evidence that wat before the Com-



TRANSPORTATION 79S 

Commission's case, there was nothing to deter the carrier from 
continuing the practices that had occasioned the original com
plaint.u. 

A second defect in the enforcement method was related to the 
restrictions imposed upon the Commission's rate-fixing authority. 
This procedure had been conceived as a means of enabling groups 
such as state regulatory commissions, mercantile and agricultural 
organizations, to act co-operative1y in securing rate adjustments, 
thereby guaranteeing a more even balance of legal power between 
the complainant and the railroad corporation. But when the Com
mission was precluded from establishing a rate which would con
trol in the future, a complainant could hope to gain nothing from 
a suit at law except reparation for damages suffered from past pay
ment of rates found to be unreasonable. Since the effective remedy 
was available only to the individual who had been overcharged on 
specific shipments in the past, and since there was nothing in the 
process of relief which would protect either the complaining indi
vidual or others similarly situated from unreasonable rate exactions 
in the future,'" neither individuals nor associations were afforded 
satisfactory re1ief.lII Under such circumstances the recurring burden 
of enforcement was thrown back: almost wholly upon the individual 
shipper. Procedurally, at least, the act afforded little in the way of 
relief which had not previously been available to the public through 
the common law process. And, as before, because of the expense 

million, but that the purpolCl of the act call for a full inquiry by the Commiaion 
into all the circumstance. and condition. pertinent to the question. involved." 
"Social Circle" caae, Ib u.s. 184, 196 • 

.. The Commiuion pointed out that " ••• the delay which ia attendant upon an 
attempt to enforce the order of the Commiaion ia unjust to the public. ••• If a 
carrier i. allowed to enct an exceaive freight rate, the public, or that part of the 
public which i. injured, never can be compenaated by any money payment for the 
injury. The average duration of the caICI which have been actually proaecuted for 
the enforcement of the orden of thia Commiaion baa been about foUl' yean. ••• " 
u,ft A""IUII R'Ion 0/ 1M 1"".,1"". C~ C~, "97, p. 3a. 

1M No penal tiel were provided for the ''taking of an exc:eaive rate" ,.. II. 
The Ihipper· could recover only the diHerence between the rate charged and the 
one found to be leIlOnable. 

1M In connection with this problem the Commiaion olwrved that '"ainc:e we 
are powerlea to reduce the rate for the future, it iI manifest that complainll will 
DO longer be made by State railroad commiaions, by businea organizations, nor 
by the Intomate Commerce Commiaion upon ill own motion." "". .1 __ 
R'Ion 0/ "..1"'.,1"". C~. C~ "97. p. ao. 
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involved, the court route of relief was open only theoretically to 
the great majority of individual shippers. 

Thus ten years of administrative trial and error demonstrated 
that the Act to Regulate Commerce was not capable of producing 
the results anticipated by its legislative sponsors. A fundamental 
conflict in the interpretation of its purposes and jurisdiction devel
oped between the judicial and administrative agencies; and en
forcement methods proved defective. Moreover, as we have al
ready indicated, the positive obligations imposed upon the carriers 
were incompatible with the prohibitions against collective action 
embraced in the anti-trust laws of 1890. (See page 768.) 

During the next decade the Commission functioned actively in 
the one field left open-fact-gathering and publicizing the results 
of its administrative experience. Each annual report to Congress 
contained detailed accounts of its efforts to attain the objectives 
which in its judgment motivated Congress in passing the law. Many 
of these reports contained specific suggestions for substantive and 
procedural amendments designed to remove acknowledged im· 
perfections in the law.18T However, the act was not amended in 
any fundamental respect until 1906.118 

E. Railway Rates: Positive Administrative Regulation 

The years 1906 to 1910 were a transition period of fundamental 
importance in the development of federal railway regulatory 
policy. The passage of the Hepburn ActUS in 1906 and the Mann
Elkins Ace40 in 1910 marked the abandonment of the indirect 
system of controlling rates through court enforcement of statutory 

111 See especially Annual Reportl, 1895, ,897, ,898 • 
... The amendments enacted during the interim period dealt chiefly with IUCh 

procedural matters as taking of testimony and attendance of witneaeee at hearing .. 
all strengthening the Commission's administrative processes. The Elkint Act of 
190 3, for example, made penalties applicable alike to railroad corporationt and 
their agents. The chief supplementary acts gave the Commi.ion limited control 
over railroad safety matters. The first of these (1893) required the installation 
of automatic couplers, power brakes, etc., and the second (1903) dealt in more de
tail with the same subject. 

For analysis of these enactments gee InUrstate Commerce Acts Annol4leJ, Vol. 
I, pp. 76-78; and lnUrsl4le Commerce ComnUssUm ACli'DiIies, ,887-'9J7, pp. 
36, 37· 

.. J4. Stat. L. 584, approved June :&9, 1906• 
, .. 36 Stat. L. 539, approved June 18, 1910. 
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standards, and the substitution of a positive system of Commission 
rate making. Ul Although the positive theory of regulation was as 
yet only partially implemented, being limited largely to the estab
lishment of maximum railroad and related rates,t42 it was during 
this period that the foundation was laid for the subsequent assertion 
of corollary authority over other phases of rate making. 

Prescription fI1IIl swpension of rates. Under the Hepburn Act 
the Commission was, for the first time, expressly vested with the 
power to "determine and prescribe by order a [railroad] rate, 
regulation, or practice for the future."141 It is significant to note 
that this first step in the evolution of governmental rate making 
which has gradually transferred all essential features of transporta
tion pricing from private to public agencies was apparently based 
upon a congressional misconception of -or perhaps a preference 
to side-6tep-the real issues involved. 

During its deliberations upon the various forms of rate control 
proposed for inclusion in the original act, Congress had been pre
sented with a well-defined question of public policy, namely, 
whether, as a matter of permanent policy, primary responsibility 
for the determination of railroad rate levels and relationships 
should be transferred from private to governmental agencies .... 

.. Thele act. allo included numerou. ancillary proVisiODI designed to inc:reaae 
the ceneral adminiatrative eHectivene.. of the Commiaaion. Membenhip of the 
Commiaaion wu increaaed from five to aeven presumably on the IOmewbat dubioaa 
theory that more commiaaionera were required to cope with ita expanding juria
diction and volume of work. Specific provi.ion wu made for the appointment 
of acenta and examinera to collect data, inspect carner account., and to act u 
agenta of the Commiaaion in hearing cues and analyzing records. Difiicultiea 
formerly encountered in leculing informative reporta from the camera were re
moved by the Hepburn Act. The Commission waa definitely authorized to obtain 
periodical and lpecial reporta from the carriera and to pre.cribe the form of ac
counta and record .. 

.. The Hepburn Act brought within the Juriadiction of the Commiaaion ex
pre.. campaniea, aleeping car companiea, and pipe-line companies tra.nsporting 
oil. It alao clarified and amplified the definition of "railroad" and "transporta
tion." 

-1",",1111' Co~ • .leu A_ItII.l, Vol. I, p. 79 • 
... Congressional rejection of the proposal for Commiaaion rate fixing rdlected 

the doubt expreaaed by the Cullom Committee II to "whether a commission or any 
aimilar body of men could IUccasfully perform a work of lOCh magnitude, iD
volving, at it would, infinite labor and investigation, exact knowledge at to 
thousands of deWl., and the adj ustment of a YIlt variety of conflic:t.ing interests. n 
49 ConI'. I Ie"', S. rep. 4', Pt. I (IUS-U). p. 1940 
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Precisely the same basic issue arose again in 1906 when the Senate 
committee which was responsible for reporting on the Hepburn 
proposals was advised by its experts: 

It is not possible to entertain a consistent opinion relative to remedial legis
lation, such as is now pressed upon the attention of Congress, without 
assuming a definite point of view with regard to the extent to which 
reliance may be placed upon commercial conditions and commercial 
forces in the regulation and control of railway operations, as well as upon 
the wisdom and precision with which remedies involving the exercise of 
political power can be applied.ul 

And the Committee in turn advised Congress: 

The testimony submitted to the committee [on the question: "Is a gov
ernment commission capable of making railway rates?"] gives scant 
information as to the comparative merits of those fundamental principles 
of transportation essential for a reasonable opinion upon the point at 
issue.l46 

The dilemma in which the legislators found themselves apparently 
was resolved by adopting the counsel of those who contended that 
the power to revise rates, as distinguished from the power to malc8 
rates in the first instance, constituted fundamentally different grants 
of power over private enterprise.l61 On this premise it was main
tained that since the proposal under consideration contemplated 
only the revision, on complaint, of specific rates there was no neces
sity to scrutinize either the economic wisdom or the administrative 
feasibility of delegating full rate-making authority to the regulatory 
commission. Various witnesses, however, pointed out that 

•.• the view that a power to revise and change rates is essentially differ
ent from a power to establish rates in the first instance is fundamentally 
erroneous for this reason: All the railroad rates of this country are inter-

, .. 59 Congo I sess., S. doc. :144, p. 16. This document gives a digest of hearings 
held before Senate Committee on Interstate Commerce on the bill which evolved 
into the Hepburn Act, together with important lupplementary data, both hi .. 
torical and contemporaneous, bearing on the railroad problem. The material 
assembled by experts retained pursuant to a Senate reaolution compriaet together 
with the Cullom Report (49 Cong. 1 _., S. rep. 46 (1885-86» aD impretaive 
analysis of the economics of railroad transportation and of the complex legal, 
economic, and social problems inherent in governmental regulation. 

, .. 59 Congo 1 sess., S. doc. :144. p. uS. 
"I The same. p. 1 :14. 
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woven and connected together as interdependent parts of one enormous 
system, 10 that a change of any important rate at any important point 
shakes the whole fabric from one extremity of the country to the other, 
and it may reasonably be assumed that the changes which the Commis
sion would be called upon to make under this proposed power would 
naturally affect important business rather than that which is unim
portant. l 

.. 

It seems clear that at this aucia1 juncture in the evolution of 
regulatory policy, legislative action was taken either without full 
recognition of the real extent of the powers of positive rate making 
which were being granted, or without full appreciation of the 
probable consequences of such action. 

Under the provisions of the Hepburn Act the government did 
not assume full control over the rate-making function. The control, 
while direct in method and theoretically binding on future actions 
of the carriers, was still essentially corrective rather than afIinna
tive in nature. As before, the initial determination of freight classi-
6cations and of the rates applicable to these different classes of 
freight remained with railroad management. The Interstate Com
merce Commission was given no power to fix minimum rates. Nor 
could it suspend, pending investigation of their reasonableness, new 
rate schedules 61ed by the carriers. It could act only upon complaint 
that a rate in force was unreasonable. Consequently, the carriers 
were enabled, by maneuvering other rates at will, to compensate 
for speci6c adjustments required by the Commission, and to move 
traffic under those rates until complaint was lodged with the Com
mission, investigation was made, and another order issued. In the 
meantime, however, rate relationships were altered, thereby under
mining the Commission's previous rate determinations. This re
sulted from the fact that in determining the reasonableness of any 
given rate complained of, the Commission, because it possessed no 
criteria by which absolute reasonableness could be determined, was 
forced to consider the rate in terms of relative reasonableness; that 
is, by comparing it with the other charges contained in an entire 
schedule. The continuing validity of the Commission's prescribed 
rate, therefore, rested upon relationships which the carriers had 
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power to alter at will.ue Under these circumstances, the next step 
in positive Commission rate regulation was obvious and necessary.1I0 
The factors which were of necessity utilized by the regulatory 
agency in the determination of relative reasonableness had to be 
removed from the exclusive control of private management and 
placed within the purview of public authority.1G1 This was accom
plished through the provisions of the Mann-Elkin Act of 1910111 

which, among other important features, empowered the Commission 
to suspend and investigate proposed changes in rate schedules.II' 

In this way the Commission's authority over proposed rates was 
for all practical purposes made co-extensive with that exercised, 
since passage of the Hepburn Act, over rates already in effect. 

The long and short ha,zd problem. Another gap in the Commis
sion's power over rates was closed by the provisions of the Mann
Elkins Act which redefined the long and short haul clause of the 
initial act. As already noted, the Commission had been made 
powerless, by judicial interpretation of its authority under the 
fourth section, to control what it considered one of the most per
nicious forms of rate discrimination. After the Supreme Court de
cision in the "Troy" case in 1897 (page 792) the Commission had 
repeatedly called attention to the need for positive control over 
the general type of rate discrimination involved in charging more 
for the shorter than for the longer haul. It stated, for example, 
that "unless the country is satisfied to undergo a recurrence to the 
practices which existed before the passage of t~is section, it must, 

1 .. Limited only by the statutory requirement for notice of change. in rate 
schedules as provided in the act of 1887 and amended by the Hepburn Act. The 
latter provided that no rate could be changed without 30 days' notice except at 
authorized by the Commission. 

110 It should be noted that throughout this expository treatment of the evol ution 
of regulation· we are not attempting to evaluate particular governmental policiea 
or lines of action in terms of social or economic validity. Thua the term "necea
sary" as used here· has reference to devices or grants of authority which were re
quired in order to implement or give internal consistency to previoualy adopted 
lines of governmental action • 

... In its first annual report after passage of the Hepburn Act, 1907, p. 9, the 
Commission called attention to the need for authority to suspend propoted ratea 
pending investigation of their reasonableness • 

... 36 Stat. L. 539, approved June 18, 1910. 
sa The initial suspension period was !let at no days, with a maximum of ten 

months. If the Commission issued no final order within thia period the propoted 
rates became effective. 
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in lome form or other, be reenacted.'"" This recommendation was 
carried out in the provisions of the Mann-Elkins Act which in effect 
made it illegal for the carriers, except with specific authorization of 
the Commission, to charge a higher rate for a shorter haul than 
for a longer haul where the shorter was included in the longer. 

Enforcement. As the Commission's direct rate-making power ex
panded it became necessary to develop enforcement methods 
adapted to these new types of control. Administrative experience 
had thoroughly demonstrated that neither the force of public 
opinion nor recourse to the courts by aggrieved private parties 
could be depended upon to secure enforcement either of general 
statutory standards of performance or of the Commission's specific 
orders. A more direct enforcement method was provided by the 
Hepburn Act, which prescribed severe penalties for failure to com
ply with Commission orders. This act also amended the enforcement 
procedure so as to give a high degree of finality to orders issued by 
the Commission. Neither the individual complainant nor the 
Commission was required, as before, to seek an affirmative court 
order to obtain enforcement of a Commission decision. III The car
riers, however, were still in position to seek temporary injunctions, 
restraining enforcement of the Commission's orders pending final 
court review of the issues.1BI 

III "," A,,_1Il R'I0,., 01 1M I",ws,.,. Co_we. Commissio", "97, p. 46. 
1M Except in the cue of reparation awarda. 
1M In an effort to minimize the delaY' and frictions involved in these judicial 

contells the Mann-Elkin. Act of 1910 created the Commerce Court. Tbi. apec.ialized 
judicial tribunal wa. granted exclusive original juriadiction over review of Com
miaaion ordera. III decision. were made directly appealable to the Supreme Court. 
The creation of the Commerce Court represented an effort to adapt traditional 
judicial procedure. to the .pec:ialized, technical, and voluminoUi iuuea ariaing out 
of the adminiatrative phuea of the regulatory procesa. In actual practice it failed 
to apeed up procedure and, ac:c:ording to lOme obaerven, it created friction by 
persistent impingement upon the Commission'. jurisdiction. (/",wsItIU COtrIIMrC. 
Co"",.;,noff AeliftJus, '''''-'9J7, p. 39. See also, Sharfman, TM InlwsItIU C_ 
rIUr'C' Co_uno", Pt. I, pp. 63-70.) After only three yean! trial, the court _ 
abolished and its jurisdiction and specialized proceduretl were tranaferred to the 
diatrict court .. (By the Urgent Deficiencies Act, 1913 hi Stat. L. a08, al9).) 

Since 1913, the procedural relationship of the courtl to the work of the Inter
atate Commerce Commission has not been modified in any important way, for it 
appears that the recently promulgated Federal Rules of Civil Procedure have DOt 
appreciably altered this relationship. (See E. M. Reidy, "Effect of New Federal 
Equity Rulea upon Review of Intentate Commerce Commisaiou," I.C.C. Pr«'~ 
';0,..,.,' Jolll'fUll. Vol. 5. No. 10 (lUi). p. 411.) 
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In final analysis, however, the Commission tended progressively 
to become the final arbiter in the exercise of the extensive dis
cretionary powers with which it was equipped by the Hepburn and 
Mann-Elkins Acts. The legislative standards under which it func
tioned were stated in the highly generalized terms of "rea.sonabl~ 
ness,» "justness,» and "adequacy!' Consequently they imposed no 
measurable limits upon the exercise of authority. In interpreting 
and applying these standards the Commission was, of course, ~ 
ject to the ultimate disciplines of legislative correction and judicial 
review. We have seen, however, that the former comes haltingly, 
and usually only after overwhelming evidence of unsatisfactory 
operation has been accumulated. Moreover, judicial restraint in this 
fidd has progressivdy tended to operate within narrower limits. 
At first the Commission's actions were extensivdy reviewed as to 
findings of fact, economic interpretation, and general lawfulness. 
But as the scope of its positive authority was expanded, its orden 
were given a greater degree of finality. The courts tended to scru
tinize only the legal authority of the Commission to make an order 
on the subject involved, to determine whether or not any consti
tutional or legal rights of the affected parties had been abridged 
(legal notice, full hearing, confiscation of property, etc.), and 
within these limits to accept the Commission's fact findings and 
economic interpretations as final. m 

Thus by 1910 the federal government was launched upon a 
fairly comprehensive and positive program of railroad regulation, 
intended to be used to prevent the occurrence of abuses rather than 
to secure reparation for injuries already inflicted. Chief responsi
bility for the ~orcement of statutory standards of performance 
upon the carriers was ddegated to a continuously functioning 
agency of Congress. This method made it unnecessary to rely upon 
the force of public opinion, or upon the initiative and power of indi
viduals to secure judicial redress for private injuries. 

-ID such matters as rate fixing the Commissioa was, of c:oa.nr. colltJ'oll~ by 
judicial interpn1atiOQ of doe process, such as the vague doctrine that the carrien 
are eatitl~ to a "fair return" oa a "fair value" of their properties, fint nnmciattd 
by the Supreme Court in S-.ytA Y. A_. 16, U.s. 466 (.1,1); rarattd in marry 
subsequent cases and elaborattd somnrbat in St. /.0";' -.l O'FMJ_ RMl-, Co., 
dill.. Y. UIlitU S_. d'" 279 U.s. 461 (.929). 



TR4 HSPORTA TIOH 

Although it was thus positive rather than remedial in method, 
the regulatory system was still designed primarily to protect the 
shipping public against discriminatory railroad rates. As we have 
lCen it was concerned only incidentally with the quality and the 
quantity of ICrvice offered to the public by rail and ancillary car
riers, and no positive concern for the interests of the carrien them
IClvei had found explicit statutory recognition. 

Wed."esses;" operating and regulatory system. Between 1910 
and 1920 situations developed which tended to broaden the scope 
of regulatory concern and to shift attention to the national aspects 
of the problem. These situations related to operating policies and 
methods and to the credit position of the carrien. 

Although interline competition had pushed the general level 
of rates, as reflected in revenue per ton-mile, to a low level as 
early as 1900, the steady increase in traffic volume, accompanied by 
improvements in operating methods and technological betterments, 
enabled the carriers, for a number of yean, to obtain adequate 
revenues. But by 1916 the immediate opportunities for achieving 
substantial operating economies through such means as heavier car 
loadings, increased length of trains, and speed-up of line haul had 
been largely exhausted. At the same time the carrien were faced 
with an upward trend in labor and materials costs and in taxes. 

The major operating economies which might have been achieved 
by physical consolidations and co-operative action were largely 
blocked by the anti-pooling provisions of the Act to Regulate Com
merce and by the anti-trust legislation of 1890 and 1914; and 
those lines of unined action which did remain open were not 
effectively utilized. For it appears that, even under normal (peace 
time) conditions, the carriers had been unable to unify their oper
ations sufficiently to prevent seasonal congestion of traffiC.1M While 
the Mann-Ellcins Act required the carriers to make reasonable rules 

- A. early u 1907 the Commiaion, after investigating the car wrvice p~ 
lem, concluded: "If the Intentate Commerce Commiaion • to be vated with 
power to malte rulea under which railroacla Ihall be required upon penalty to 
furnilh can to .hippen [it ~ the power and had nerciled it], thia Com
miaion .hould aleo be empowered to make rutea under which free interchange of 
can Ihall be efl'ected or to require rai1roada engaging in interstate commerce to 
make IUch rutea for their own protectioa and provide for their enforcement. (I a 
I.C.c. 561, 577.) 
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for exchange of cars, the Commission found in 1916 that "when· 
ever business generally is good and times are prosperous there il 
widespread difficulty and complaint due to inability to secure 
satisfactory transportation service from the railroads. moe 

Moreover, since 1910, the aggregate flow of revenue upon whid 
the carriers depended for existence had, in effect, been controllec 
at its source by public authority. The net result of this regulatior: 
had been to maintain constant pressure against the attempts of the 
carriers to increase revenue through general rate advances. In the 
major cases through which the carriers, between 1910 and 191' 

sought to advance the general level of rates/eo the Commissior 
either refused to grant any increase or allowed only partial anc 
selective rate adjustments. Thus, while some measure of revenue 
relief was secured, the petitions were neither considered nor de· 
cided primarily in terms of the carrier's need for additional revenue 
The Commission had no express statutory authority to use thi! 
consideration as a primary standard in determining the reasonable 
ness of any schedule of rates brought into question. Under cour1 
decisions, the carriers, of course, could not be legally deprived 
of a "fair return" on a fair value of their properties.l8l But neithel 
the carriers, the Commission, nor the courts had any reliable mearu 
of ascertaining the value to be considered in rate making, for ne 
authoritative valuation of the carriers' properties was available!·l 
Under these circumstances, it is difficult to see how the Commis
sion's rate determinations could have been based upon any criteri~ 
other than "relative reasonableness." 

Furthermore, the disclosure of cases in which railroad fund! 
... 30th AfmUal.Repori of the Interstate Commerce Commiss",n, 1916, p. 67 

See pp. 67-74 of the same for a full discussion of car shortage •• 
, .. See: In re In'Uestigation of A a'Uances in Rates by Carriers in Official ClIIss;fi&'" 

tion Territory, :&0 I.C.C. :&4] (1911); In re Itwest;gatiotJ of Aa'Uancel in R.ate. 
by Carriers in Western Trunk Line, Trans-Missouri and Illinois Freight Commllte4 
Territories, :&0 I.C.C. 307 (1911); The Fwe Per Cmt Case, 31 I.C.C. HI 
(1914),3:& I.C.C. 3z5 (1914); 19'5 Western Rate Aa'Uance Case, 35 I.C.C. 4971 
and The Fifteen Per Cmt Case, H I.C.C. 303 (1917). 

111 Smyth v. Ames, 169 U.S. 466 (1898). 
,. The Commission had, since 1903, periodically urged upon Congretl th4 

"urgent need of a physical valuation of the interstate railwaY' of thit country." 
23a Annual Report 01 the Interstate CommMce Commission, '9°9, p. 6. The 
Valuation Act was not, however, passed until 19131 and the actual work of tJu 
physical valuation required almost twenty yean (tee p. lIS). 
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were being diverted to purposes not calculated to improve trans
portation service, or were being dissipated through general financial 
mismanagement, tended to make the investing public cautious in 
the acceptance of railroad offerings. For example, in the financial 
investigation of the New Haven Railroad, undertaken by the 
Commission at the request of the Senate, the existence of "glaring 
••• maladministration" was revealed. The Commission found that 
interlocking directorates gave financial control of this and other 
roads to corporations whose financial interests were given priority 
over the efficient management of these enterprises as transportation 
businesses.l" 

While madadministration was unquestionably contributing sub
stantially to the devitalization of the carriers, it can hardly be said 
that they possessed the power to take decisive corrective action. As 
was noted above they were not permitted by law to engage in any 
action or practice which would tend materially to reduce inter
company competition, and it was becoming increasingly evident 
that the application of this principle militated at every point against 
the operation of the numerous carriers as a unified, smoothly func
tioning system. 

The unusual transportation requirements imposed by the World 
War thus fell upon a regulatory and operating system which had 
already exhibited a tendency to clog under normal load. At the 
outset, efforts were made by the Railroads' War Board,lM the Inter
state Commerce Commission, and the Council of National Defense 
to weld the numerous independent competing units into a unified 
operating system capable of handling war-time transportation de
mands. But it rapidly became evident to the authorities responsible 

.. See: I" ,., Fm-cilll Tr","«hotll 01 1M N_ Yorio N_ H_ • ..J H",,. 
forti Rllilrollll C_,.",. ,1 I.C.C. ,. (1914). Other major dilclOlurea of finan
cial mismanagement of railroad corporation. were made at about thi. time by the 
Intentate Commerce Commission. Some of the more important were: T", N_ 
E"glimtll_tig.tio", .7 I.C.C. 560 (191,) I I" ,.. Fm-c;.,z RIl.tiOfll ••• 
LOMuwl, N.,MliU, RtIilrollll ••• _ olMr C"';"'. 33 I.C.C. 161 (1915). For 
a complete listing of the epeeial financial investigations undertaken by the Com
mission during this period lee Annual Reportl of the CoDllllillion from 1914 to 
1 911• 

- An organization created under the tefllll of a .-,lution adopted by the chief 
executive officen of the railwaya at a meeting held ill Washington, D.C., Apr. II, 
1,17· · 
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for the successful conduct of war operations that legal restraintst .. 

and the nature of private corporate interests rendered private man· 
agement incapable of achieving the necessary degree of operating 
unity through voluntary collective action!" 

Increasing traffic congestion, augmented by extremely severe 
weather conditions experienced during the latter part of 19 I 7 and 
by increasing labor unrest, added impetus to the already strong 
sentiment in favor of unified federal operation of the carriers. OIl 
December 26, 1917 President Wilson, by proclamation?" too. 
possession of the railroads, of all systems of coastwise and inland 
transportation controlled by the railroads, and of sleeping and 
parlor car companies.ISS They were retained and operated unde. 
federal control for the succeeding 26 months. l

" 

With the passing of the actual war emergency, the federal gOY· 
ernment shifted its attention to the formulation of a permanent 
transportation policy. Congress was presented with a flood of plaru 
including proposals to extend substantially the period of federal 

.. The actions of the Railroads' War Board were backed by no legalanctiolll 
on the contrary, every one of its moves to produce effective unification of railroac 
operation, either through physical unification of properties or pooling arrange
ments, ran directly counter to anti-trust prohibitions. While the emotional tempel 
of the time would no doubt have countenanced substantial violatiolll of these pro
hibitions, on the ground that the immediate public interest would be .erved thereby 
Congress made no attempt to remove these legal obstacles to voluntary carriel 
action. And the Attorney General (according to Hines) re£u.ed to guarantee tho 
carriers immunity from the legal responsibility which they would knowingly havo 
incurred by binding themselves to the pooling or other arrangements practicallJ 
necessary to secure unified operation of their properties. On thit point lee Walkel 
D. Hines, War History of American Railroillls (19:&1), p. 14-

- Looking back upon the period Hines observed: "An inetapable fact w,", 
that the railroad companies, despite the best intentions, could DOt vnify them.elve 
in practice into the single 'continental railway system' in the manner contemplate< 
by the resolution adopted by their executives on Apr. II, 1917. It wu agaillJ 
human nature to expect any such complete unification. If a railroad compall'l 
voluntarily surrendered traffic which it thought it could carry, the resulting 1011 
of revenue was a loss to the company's stockholden, which was not authorized hJ 
them and not indemnified against by the GovemmenL" The I&IIIe, p. 16 • 

.. Under authority of "An act making appropriatiolll for the support of t1w 
Amty for the fisca1 year ending June lO, 1917, and other purpo.es" approved Aug. 
29. 1916• 19 StaL L. 619. 

- The President's proclamation is reproduced in Hines, w.,. History of A";' 
can RailroaJs, p. 245. Express companies were DOt taken over until Nov. 16, 1911 

- See provisions of "The Federal Control Act," 40 StaL L 4SI, approved Mar 
21, 1918 and passed to implement the President'. proclamation taking ~I 
of the carriers. 



TRANSPORTATION 

control; If. permanently to retain the railroads under a socialized 
form of control; ITl and to retwn the carriers to private ownership 
under government regulation. In committing itself to the latter 
course the Interstate Commerce Commission stated: 

Much can be said on either side as to the relative advantages and 
disadvantages which accrue from or necessarily attend either Govern
ment ownership arid operation or private ownership and operation. It 
seems obvious that no plan of private ownership should be considered 
unless it be under a broadened, extended, and amplified governmental 
regulation. Considering and weighing as best we can all of the argu
ments for and against the different plans, we are led to the conviction 
that with the adoption of appropriate provisions and safeguards for regu
lation under private ownership it would not be wise or best at this 
time to assume Government ownership or operation of the railways of 
the country.If' 

In the end legislative action was dominated by those who advocated 
the return of the carriers to private operation under a compre
hensive, positive, and authoritative system of government super
vision. The Transportation Act of 1920 represented a congressional 
effort to construct such a system. 

F. Railway Rates: Authoritative Managerial Supervision 

Under the provisions of the Transportation Act of 1920m public 
authority assumed comprehensive managerial supervision not only 
over railroad rate policy but over the other essential functions in
volved in the operation of any enterprise-the determination of the 
quality and the quantity of service to be produced!'· However, the 

"The Director General of Railroacb (William G. McAdoo) propoaed a five
year extelllion of federal control. See tntimooy before 6S Cong. J _, Smate 
Committee on Intentate Commerce, Heannga on EZlmn- 01 T.-. 01 G_ 
""", Corurol 01 R.u,...u. Vol. I (1,1,), pp. 4-1&4. 

III The "Plumb Plan" .1 presen~ by Glenn E. Plumb apeaking for toaec:utiw. 
of the orpnded body of railway employeea." The ame, pp. "S-IO'7 • 

.. JJtl A~ R""" 01 1M 1",..".. C~ C~ 1,1,. p. ,. It 
mould be noted, hownu. that Commi.-ionell Woolley and Eutman di8en~ 
from thia view. Both favored continuance of _ fOnD of goftl'lllDmt operatioa. 
See..lp. 7 and $4-60, reapect.iwly, of the _ for atatementl of their Yiews. 

41 Stat. L 4S6, .pprowd Feb. ai, 1,.0. Since the pasage of thia act, the 
ceneral body of law adminiatered by the Intentate Commerce Collllllilaioa ia 
officially ci~ .. The Intentate Commerce Act rather than AD Act to Regulate 
Commerce .. prior to 1,10. See IIIUr'$IiIU C~. Am A_t.Utl, VoL I, p. IS. 

"'It will be recalled from previOUI aecbOIll that through the aubstantive provi
aiona of the 1,'0 act, the federal government undertook for the fint time to 



808 GOVERNMENT AND ECONOMIC UFB 

rate policy enunciated in the 1920 act and the administrative de
vices provided for the effectuation of that policy constituted the 
core of affirmative regulation. Together they brought about the 
abandonment of the essentially restrictive and particularistic ap
proach which had characterized regulatory action from 1 887 until 
1906, and they attempted to furnish effective implementation for 
a comprehensive system of managerial supervision. The railroad 
systems of the country were to be dealt with by public authority as 
enterprises whose continuous and economical functioning was es
sential to the national welfare; and as such they were to be allowed 
to collect from the public sufficient revenue in the aggregate to 
enable them not only to operate and maintain the existing plant in 
an efficient manner but to anticipate and provide for future trans
portation needs. The new approach looked to the revenue needs of 
the carriers as a whole, or in definite rate groups, rather than to the 
operating situation of individual roads. In short, the final goal 
sought under the reoriented policy of public supervision was stableJ 

adequate, and continuous railroad transportation service.1ft 

exercise direct control over additions to and abandonment of railroad linel. II 
defined in positive terms the manner in which the consolidation, merger, and 
acquisition of control of railroad units could be effected by management, with I 

view to securing unified operation. As a corollary to thil jurisdiction it auumed, 
for the first time, authority over the issuance and disposal of proceedl of railroad 
security issues. And the authority already possessed by the Commission over railroad 
service was greatly amplified by delegating to it affirmative control of car luppl] 
or distribution, joint use of terminals, and safety of operation. 

Other means of control were either retained or expanded. In some caeeI, how. 
ever, administrative jurisdiction was not vested in the Interstate Commerce Com· 
mission. Thus control over labor relations was administratively divorced from 
the main body of railroad regulation by the creation of the Railroad Labor Board 
No statutory provision was made for administrative co-ordination between thai 
agency and the Commission. 

111 The United States Supreme Court characterized the broad pUrpotel of thu 
act as follows: u; •• the Transportation Act adds a new and important object t~ 
previous interstate commerce legislation, which was designed primarily to prevenl 
unreasonable or discriminatory rates against persons and localities. The new act 
seeks affirmatively to build up a system of railways prepared to handle promptl, 
all the interstate traffic of the country. It aims to give the ownen of the railwayt 
an opportunity to eam enough to maintain their properties and equipment ill 
such a state of efficiency that they can carry well this burden. To achieve thit 
great purpose, it puts the railroad systems of the country more completely tha~ 
ever under the fostering guardianship and control of the Commission, which iI 
to supervise their issue of securities, their car supply and distribution, their i.oinl 
use of terminals, their construction of new lines, their abandonment of old linn, 
and by a proper division of joint rates, and by fixing adequate rates for intentatl 
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Alone meanl of achieving that goal, the 1920 act added the 
power to prescribe minimum rates to the Commission's already 
comprehensive rate-making authority, and prescribed a new rule 
of rate making intended to assure the carriers a fair return on a 
fair value of their properties. Delegation of this power to the Com
mission completed the process of bringing all essential phases of 
rate making within the orbit of public authority, thereby accomplish
ing the transfer from private to public agencies of the ultimate 
power to determine the price to be paid for railroad transportation 
service.JJI Thus at the present time the Interstate Commerce Com
mission exercises a direct and compelling authority over the rates 
charged by railroad transport and ancillary agencies.'" These agen-

commerce, and in cue of dilCrimination, for intrastate commerce, to lecure a fair 
return upon the propertiel of the carrien engaged. 

"It was in.i.ted in the two cue. referred to [Rllil,oaJ C ommillion of W"cansin, 
" "I. v. CMc"go, Bu,linglon tmil Quincy RIIilro"J Coml""" ZS7 U.S. S611 and 
NIW Engltmtl DiWsiom ellS., z61 U.S. 184] and it is insisted here, that the 
power to regulate intentate commerce is limited to the fixing of reasonable rate. 
and the prevention of thOte which are discriminatory, and that when theR objec:u 
are attained, the power of regulation it exhausted. This i. too narrow a view of 
the commerce claule. To regulate in the lenle intended i. to folter, protect and 
control the commerce with appropriate regard to the welfare of thOle who are 
immediately concerned, a. well a. the public at large, and to promote ita growth 
and insure ita .. fety." (D""/O,,...GOO/. C,.d, RllilWlJ1 Com!""y v. UniuJ S''''.s, 
Intlrll,," Com"."" Commission, ,'111., z61 U.S. 4S6, 478.) 

.11 All of the rate regulatory authority accumulated by the Commission through 
the three major enactment_An Act to Regulate Commerce, 18871 the Hepburn 
Amendment, 1906, and the Mann-Elkint Act, 191o--wa. retained in the 19Z0 
act. 

It will be recalled that prior to 1910 the CommiDion had no direct authority 
to fix minimum ratea and, therefore, could not directly determine precise ratea to 
control in the future. Except to the extent that the carrien might have been de.
terred from initiating a particular rate reduction, fearing that the CommiDion 
would order the reduction of another charge in order to preserve proper rate rela
tionthipa on competitive traHic, they were free to fix their minimum charges with
out interference from public authority. However, ratea reduced to meet water 
competition could not be raised except upon a thowing that facton other than a 
disappearance of water competition justified such incre&le. 

Moreover the carrien were well aware that even where no queation of direct 
discrimination was involved the CommiDion might be deterred from granting 
requeats for rate increases based on the need for added revenue, if it had reaaon 
to believe that a substantial quantity of traHic wu moving at unduly low rate&. 

... As was noted above, the comprehensive lJIlem of price control which now 
,constitutes the core of authoritative managerial supervision has evolved through 
three more or less distinct stages: (I) judicial remedial control, (I) transition 
'rom judicial remedial to positive administrative regulation, and h) positive and 
authoritative managerial supervision. 
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cies must file schedules of their rates with the Commission and keep 
them open for public inspection; charging other than a filed rate 
constitutes an illegal act on the part of the carrier. Filed rates may 
not be changed except upon notice prescribed by statute; they may be 
suspended by the Commission pending investigation of their legal
ity; they may be· set aside or changed either upon complaint of 
interested parties or upon the Commission's own initiative on the 
grounds of relative unreasonableness. And, finally, for all practical 
purposes, their general level may be determined according to the 
Commission's economic judgment concerning the rate policies which 
will produce the optimum carrier revenue measured in terms of 
the public interest in preserving a transportation system in workable 
order. 

The specific nature of the rate-making power possessed by the 
Commission after 1920 is illustrated by reference to the annotated 
rate section of the Transportation Act which provided: 

.•. whenever, after full hearing ... the commission shall be of opinion 
that any individual or joint rate, fare, or charge whatsoever demanded, 
charged, or collected ... or that any individual or joint classification, 
regulation, or practice whatsoever of ••• carriers subject to the provi
sions of this chapter is or will be unjust or unreasonable or unjustly 
discriminatory or unduly preferential or prejudicial, or otherwise in 
violation of any of the provisions of this chapter, the commission is 
authorized and empowered to determine and prescnl>e what will be the 
just and reasonable individual or joint rate, fare, or charge, or rates, 
fares, or charges, to be thereafter observed in such case, or the maximum 
or minimum, or maximum and minimum, to be charged (or, in the case 
of a through route where one of the carriers is a water line, the maximum 
rates, fares, and charges applicable thereto ), and what individual or 
joint classification~ regulation, or practice is or will be just, fair, and 
reasonable, to be thereafter followed ••.• U8 

Prior to 1920, the Commission had been given no definite statu
tory rule of rate making. It was governed only by the Supreme 
Court doctrine that the carriers were entitled to a fair return on 
a £air valuation of the properties "devoted to public use." Neither 
the Commission nor the courts possessed any means of determining 
the validity. of valuation figures adduced by the carriers in support 

118 Interstate Commerce Act, sec. IS (I). 
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of rate proposals. No formula had been promUlgated to govern the 
assignment of weighting factors to the various essential elements 
of "fair value." No statutory method had been devised for recon
ciling the inherent conBicts involved in the co-terminous operation 
of high cost and low cost units. The 1920 act, however, attempted 
to deal with some of these enigmas of rate regulation by the pre
ICl'iption of a new rule of rate making. This new rule provided 
positive criteria and administrative implementation intended to 
serve as a means of manipulating the general body of transportation 
charges in terms of the revenue required by the carriers (in groups 
or as a system) to maintain railroad service on a satisfactory oper
ating basis. 

enten. lind ildmini.strlltNil implementation. In the exercise of 
itl power to prescribe just and reasonable rates the Commission was 
instructed to "initiate, modify, establish, or adjust such rates so 
that carriers as a whole (or as a whole in each of such rate groups 
or territories as the commission may from time to time designate) 
will, under honest, efficient and economical management and rea
sonable expenditures for maintenance of way, structures and 
equipment, earn an aggregate annual net railway operating income 
equal, as nearly as may be, to a fair return upon the aggregate 
value of the railway property of such carriers held for and used in 
the service of transportation .••. mn It was vested with broad 
discretion to determine in the 6rst instance, and to revise as con
ditions warranted, the rate of return which the carriers were to 
be permitted to earn upon the aggregate value of their properties."O 

The law required, however, that the determined rate be the same 
for all rate groups or territories. And the Commission was specif
ically instructed, in 6xing the fair rate of return, to "give due con
sideration, among other things, to the transportation needs of the 
country and the necessity (under honest, efficient,· and economic 
management of existing transportation facilities) of enlarging such 
facilities in order to provide the people of the United States with 
adequate transportation. ma 

IWlntentate Co_ Act. lee. Isa(a). 
- The CommiIIioa _ requimf by law, 1I0wner, for • '-year period to 

take 5 ~ per CeIIt .. tile IIuic nte of fair returD.. 
-lDtentate Comme~ Act. lee. Is-h). 
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Physical valuation of carrier property "devoted to public use" 
was prescribed as the quantitative foundation for the application 
of the new rate-making procedure.lsi The 1920 act specifically pro
vided that such valuations when "finally ascertained" by the Com
mission should be considered the true value for rate-making pur
poses.lsa 

The new rate-making policy took full cognizance of the fact 
that rates fixed to produce a given rate of return on the aggregate 
value of large groups of carriers would necessarily produce widely 
varying rates of return upon the property value of individual car
riers composing the group. Thus, it was recognized that the favor
ably situated or most efficient carriers would earn a relatively high 
return and that the unfavorably situated or so-called "weak lines" 
would undoubtedly obtain less than the legally prescribed fair 
return. The act, therefore, provided both direct and indirect meth
ods of levelling off such variations. 

As one indirect means of equalizing earning capacity the act 
amplified the Commission's power to prescribe through routes and 
the equitable division of the revenues accruing from transportation 
over such routes. Prior to 1920 the Commission's authority to pre
scribe the division of joint rates had been utilized, primarily to 
adjust unreasonable and unduly preferential rate divisions. The new 
act, however, supplied standards of a more affirmative character, 
for it instructed the Commission: 

.•. in so prescribing and determining the divisions of joint rates, fares, 
and charges . • • [to give] ••• due consideration, among other things, 

""The Valuation Act (37 Stat. L. 701) had been passed in 1913 requiring 
the Commission to determine and record in detail: (1) the original cost to date I 
(z) the cost of reproduction new; and (3) other values and elements of value, 
for each piece of property owned or used by common carriers (subject to the 
act) in common carrier service. In addition the Commission was inatructed upon 
completion of the physical valuation project to ce ••. keep itself informed of all 
extensions and improvements or other changes in the condition and value of the 
property of all common carriers, and [to] .•. ascertain the value thereof, and 
[to 1 ... from time to time, revise and correct its valuations ••• tt (p. 701) • 

... However, prior to the final determination of such valuation, the Commi.ion 
was given wide latitude in determining the rate base. It was inltructed merely to 
give ce ••• due consideration to all the elements of value recognized by the law of 
the land for rate making purposes ••• tt and was required to give comid.eration 
to the property investment account of the carriers only to the extent reqUired by 
the "law of the land." Interstate Commerce Act. sec. Ija(.). 
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to the efficiency with which the carriers concerned are operated, the 
amount of revenue required to pay their respective operating expenses, 
taxes, and a fair return on their railway property held for and used in 
the service of transportation, and the importance to the public of the 
transportation services of such carriers; and also whether any particular 
participating carrier i. an originating, intermediate, or delivering line, 
and any other fact or circumstance which would ordinarily, without 
regard to the mileage haul, entide one carrier to a greater or less propor
tion than another carrier of the joint rate, fare, or charge.I

" 

This provision was given a liberal administrative and judicial 
interpretation. In the New England Divisions case, for example, 
the Commission ordered a division of rates designed specifically to 
aid "weak lines" by " ••• preventing needed revenues from passing 
to prosperous connections. • • ." The Supreme Court, in sustaining 
this order, said: 

••• thus by marshalling the revenues, partly through capital account, it 
was planned to distribute augmented earnings, largely in proportion to 
the carriers' needs. This, it was hoped, would enable the whole trans
portation system to be maintained, without raising unduly any rate on 
any line. The provision concerning divisions was, therefore, an integral 
part of the machinery for distributing the funds expected to be raised by 
the new rate-fixing sections.1U 

It was recognized, however, that the application of these de
vices calculated to minimize the spread between the operating for
tunes of the strong and weak roads would not remove certain in
herent features of railroad operation, such as variation in the quality 
of management, geographic location, and traffic densities, which 
tended to produce wide inter-carrier and inter-regional differentials 
in the cost of producing similar units of transportation service. I" 
The act, therefore, made provision in the so-called "recapture 
clause" for direct and continuous administrative treatment of this 
problem. tit 

-The ume,leC. 15(6). 
·Opinion of Justice Brandeis ill NftII E",lInul DftlisiOtlS C_. 361 U.S. 114, 

191 (1913). 
-In addition, as is indicated in other aectioDl of this Rudy, the act empowered 

the Commission to prescribe the joint 1111: of terminal facilities I to authorize pooling 
arrangements I and to approve conaolidatioos, merge .... and acquisition of control • 

.. The rationale of the ftC&pture provision was set forth as fono_: "Inasmuch 
as it is impoaaible (withont reculation and control ill the intelat of the COIIlIIIeIU 
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Under the recapture provisions, any carrier receiving in any 
given year a net operating income in excess of 6 per cent on the 
legally determined fair value of its property was required to pay 
one half of such excess to the Commission and to retain the other 
half in a special reserve fund. The portion recaptured by the Com
mission was to be used to establish a "general railroad contingent 
fund." The Commission was authorized to utilize this fund "in 
furtherance of the public interest in railway transportation" either 
by making loans to the carriers to accommodate new capital re
quirements or to meet maturing security obligations originally con
tracted for capital account, or by purchase of transportation facilities 
or equipment for lease to the carriers.188 A carrier was permitted to 
draw upon its reserve fund in any year in which its net operating 
income fell below the 6 per cent return on its property value, but 
withdrawals could be made only to pay interest on its securities or 
to meet rentals on leased roads. However, no carrier was required 
to accumulate a reserve fund aggregating, at any given time, more 
than 5 per cent of its property valuation. 

These provisions constitute the substance of the new rule of 
rate making which was introduced in 1920. Subsequently for more 
than a decade the administrative resources of the federal govern
ment and the financial resources of the carriers were applied freely 
to the vast and costly task of laying the "valuation foundation" for 
scientific rate making, and to the exacting administrative effort in
volved in applying the prescribed rate-making theory. At the same 
time all important legal obstacles to the full exercise of federal 
authority were removed, even to the extent of practically obliterat-

of the United States' considered as a whole) to establish uniform ratet upon com
petitive traffic which will adequately sustain all the carrien which are engaged in 
such traffic and which are indispensable to the communitiet to which they render 
the service of transportation, without enabling some of IUch carrien to receive a 
net railway operating income substantially aDd unreasonably in exCetl of a fair 
return upon the value of their railway property held for and used in the lervice 
of transportation, it is declared that any carrier which receivet IUch aD income 10 

in excess of a fair return, shall hold such part of the excess, u hereinafter pre
scribed, as trustee for, and shall pay it to, the United States." IDtentate Commerce 
Act, sec. 15a(5) • 

... Elaborate specifications were provided to govern the Commission in the ad.
Ininistration of the contingent fund. See sec. 15a(IG-18) of the Intentate Com
merce Act. Inasmuch as the entire recapture clause ""U repealed (1933) the 
operating details are diamissed here without comment. 
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ing state authority as a factor in public control of railroad rates.18' 

The Commission, however, did not succeed in applying the 1920 
rule of rate making and the corollary recapture provision as con
templated by the law. Although the rule of rate making was 
amended and the recapture provision was abandoned in 1933, the 
particular aspect of the problem of government relations to trans
portation with which the rule was concerned remains unsolved. It, 
therefore, appears appropriate to outline, in some detail, the Com
mission's eHorts to apply this scheme. 

Difficulties encountered in completing the physical valuation of 
carrier property and the clash of judgment between the Commis
sion and the courts as to valuation principles imposed the most 
serious administrative handicaps upon the Commission in its at
tempt to attain the contemplated precision in rate making. 

Under the mandates of the 1920 act, Commission-determined 
valuation became the legal foundation of rate making. But physical 
valuation of the carriers, begun by the Commission in 1913 under 
the terms of the Valuation Act, was proving to be an onerous task. 
The debate preceding the passage of the Valuation Act indicates 
that while the physical magnitude of the task was vaguely fore
seen1lO allowance was not made for many of the legal and pro
cedural obstacles subsequently encountered by the Commission in 
carrying on the project.lIl Although by the end of 1920 6eld work 
was nearing completion, the promulgation of a final valuation 

- The IO-called "Shreveport doctrine," enunciated by the Supreme Court in 
HOlllto". EtUllmil W.II T'JtIlI RIIi/wll1 Coml"", v. Umt.tl Stlll.I, 234 U.S. 342, 
351 (1914) (which uid in part: "Wherever the intentate and intrastate traDUC
tion. of the carrien are 10 related that the government of one involvee the control 
of the other, it i. Congreu, and not the State, that is entitled to pretcribe the final 
and dominant rule ••• "), was giveD full and explicit ttatutory expression in the 
1920 act (sec. 13(.». 

- The Commiuion estimated the cost at • 3,000,000 and the time for comple
tion at three yeanl in 1910 Senator LaFollette estimated the cost at $1,.00,0001 
while Senator Elkin. estimated that '5,000,000 and five yean would be required 
to complete the project. Actually the work required almost twenty yean and cost 
the federal government almost $50,000,000. The railroads estimate that their 
expendituree occasioned by the valuation requirements have aDlOUDted to approxi
mately '131,000,,000. (See Moulton and Aseociates, TItI AmIrit:_ T'tmlltwttllW8 
Probhm, p. S66.) 

- For detailed accounts of the valuation project see SharEman, Til. IrJJ""al. 
C~. ComMism", Pt. III, VoL A, Chap. XII, Moulton and Asaoc:iates, TItI 
AfIIIf'ic_ TNmJlo,tIIIi_ Problnt, Chap. XVII, and for a briefer account see 
IrJJ#f'11IIU C~. C~no. At:IiviI;'l. 1"7-1917. Chap. VIII. 
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figure was delayed by litigation and.other administrative difficulties. 
According to the Commission: 

The submission of a tentative finding as to value of a particular car
rier was the signal, in nearly half the railroad valuations, for an inten
sive effort to upset that finding and to increase the total amount of the 
valuation. The railroads, with few exceptions, extended co-operation 
to the Commission on all technical matters in the progress of the work. 
But when the final value became the issue, the Commission was con
fronted with a persistent attack on its methods, its policies, and its de
cisions.ls2 

Thus during the entire period from 1920 to 1933 when the de
clared policy of Congress was to control the rate level so as to 
afford the carriers, as a whole, a fair return on a fair value of their 
property the "keystone of the regulatory arch" was only in the 
process of construction. 

Meanwhile the Commission was forced to rely on a combination 
of incomplete valuation data and railroad book investment figures 
for its administration of the recapture provisions and for its de
termination of rates designed to produce a fair return on a fair 
valuation of carrier property. Obviously the Commission could 
claim no scientific precision for determinations based on either set 
of data. The entire rate-making procedure was, therefore, thrown 
back into aU the administrative and legal uncertainties which had 
surrounded the valuation problem since the Supreme Court de
clared, somewhat vaguely, in 1898, that in valuing property for 
rate-making purposes, various enumerated elements of value were 
" .•• to be given such weight as may be just and right in each 
case.m93 The Court failed, however, to state what weighting should 
be given to each element. Nor did the 1920 act provide any 
definitive guidance for the Commission in this matter. But since 
it was impossible for the Commission to arrive at a precise lump
sum valuation of a carriers property without assigning specific 
weights to the various elements of value, it was forced to adopt its 
own weighting scheme.1M 

-Interstate Commerce Commission Act#oitiel, ,887-'937, p. 147. 
M Smyth v. Ames, 169 U.S. 466, 547 (1898). For further analysw '" pp. 680-14. 
1M The method used for assigning weights to reproduction cost, estimated 

original cost, value of land, and going value is explained in ExcelS ItlCome 0/ 
St. Louis and O'Fallon Raikuay ComPMl)', 124 I.C.C. 3(192 7). 
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This procedure gave risc to endless delays occasioned by legal 
attacks upon the Commission's methods and principles.s" The car
riers, as a group, naturally desired to obtain the highest possible 
aggregate valuation on their properties, since theoretically the gen
eral rate level was to be determined by aggregate value; and indi
vidually they stood to gain from every added element of value, 
as this would minimize the amount of income subject to recapture. 

While the constitutionality of the basic idea contained in the re
capture scheme was sustained by the Supreme Court1N the Com
mission did not succeed in gaining judicial approval of its valuation 
procedure. In 1929 the Supreme Court in a sharply worded five
to-three decision disapproved the valuation methods employed by 
the Commission, concluding that in failing to give adequate con
sideration to all elements of value, particularly reproduction cost, 
"the Commission disregarded the approved rule [enunciated by 
the court in Smyth v. Ames, 1898] and has thereby failed to dis
charge the definite duty imposed by Congress."lIf Here again the 
Court declined, as it had in Smyth v. Ames, to lay down a rigid 
formula for the proper weighting of elements of value, maintaining 
that each case should be decided in the light of contemporary con-

• The Commil6ion reported: " ••• Recapture iI an undertaking which involvel 
great labor and expenlle, both to the carrien and to the government. But more 
important iI ~e fact that it invite., far more than does the regulation of rate., 
litigation upon the part of the carrien. Thi. invitation iI accentuated by the fact 
that owinr to litigation which haa already occurred, the proce. of recapture baa 
been greatly delayed, 10 that recovery would in a considerable number of cuea 
involve the eaminge of lleveral yean and the payment of very .ubstantial amountl 
whicb it would t&:l the credit of tbe carrien to provide •••• Under .uch circum
.tance., it may be taken a. certain tbat the carrien will resist recapture to the 
extent of their ability, and that much litigation will ensue." From a apecial report 
lubmitted on May 17, 1930 by the Commission to the Senate Committee on Inter-
.tate Commerce, &I reproduced in 4f'" .1 ___ R'IOrl 0/ 'M 1",,,,11l1li C-a 
Com",issio", 19JO, pp. II, '9 • 

.. DRy'off-Coo/. Cn," R.uw., C-I""" Y. U";,,l Sill'", 1"'",1111'. Co""".,. 
Co",,,,issiott, ., .I., 161 U.S. 456 (19&4) • 

.. SI. Lo"u IttIil O'FiIll .... Ry. Co., ., el. Y. U"i,.J SIIIJII ., .I., &79 U.S. 461, 
481-86 (19&9). The Court further aaid: "The report of the commission [U4 
I.C.C. 3) illong and argumentative. Much of it is devoted to general obaervatiOIll 
relative to the method and purpoae of making valuatiollll many objectiolll are 
urged to doctrine approved by Ull and the superiority of another view illtoutly 
&llerted. It carefully refraina from stating that any COIIIideration whatever was 
given to preaent or reproduction COllI in estimating the value of the carrier'. prop
erty. Four dissenting Commissioners declare that reproduction COllI were not COD

aidered I and the report itaelf confirm. their view." 
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ditjons. Thus the entire problem of valuation and fair return re
solved itself into a conflict in judgment between the Commission 
and the Court. 

This situation placed the Commission in an administrative di
lemma. On the one hand, action of some kind was required, for 
the recapture provision constituted an integral part of declared 
legislative policy which the Commission had been instructed to 
effectuate. On the other hand the Commission feared that if it 
pursued a prolonged course of administrative action based on trial 
and error the conflict between administrative and judicial discretion 
might well produce a. corrosive effect upon the entire regulatory 
structure.198 By 1931 the Commission had concluded that further 
efforts to apply the recapture provisions of the 1920 rule of rate 
making would serve no useful purpose,188 and its outright repeal 
was recommended.20o 

Even had less difficulty been encountered in obtaining the physi
cal valuation base the Commission would have been faced with 
major difficulties in attempting to attain a stable level of railroad 
earnings by controlling the rate leve1.201 The rationale of the 1920 

,.. It reported to Congress in 1930: " ••• To state the matter baldly and frankly, 
litigation over questions of valuation, accounting, and administration will arise in 
cases where the basic issue is whether or not, or to what extent, money Ihall be 
taken from carriers by the Government, and possibly, in some instancel, under 
financially embarrassing conditions. The unconscious influence of the lurrounding 
circumstances is not unlikely to be such that the result will be to establish, in the 
course of this litigation, certain principles relative to valuation and the like which 
will have an unfavorable reaction on many broader phases of public regulation." 
44th Annual R~ort of the Interstate Commerce Commission, '930, p. 90 • 

... This decision, however, was not reached without misgiving, for it warned 
that "one difficulty with repeal is that the question will not stop there. From the 
beginning recapture has been linked in thought and theory with the other pro
visions of section Isa. This interconnection was emphasized by thlO Supreme Court. 
If the recapture provisions are repealed, the question will inevitably arise whether 
all of section 1 sa ought not be repealed, or at least 8uperseded by some diHerent 
statutory provision having a like fundamental purpose. Various luggestions along 
these lines have already emanated from responsible sources. This far-reaching 
question the Congress must also consider." The same . 

... 45th Annual Report of the Internate Commerce Commission, 193', pp. 107-
10 • 

... That is, (I) by predetermining the aggregate revenue required to produce a 
"fair return" on the full valuation of aU railroad properties in use and (a) by 
adjusting unit charges on the various classes of traffic according to the existin~ or 
anticipated volume of movement within each class 10 as to produce the demed 
amount of revenue. 
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rule of rate making wai defective because it erroneously assumed 
that the railroads as a group enjoyed an effective monopoly of the 
facilities for moving goods and people, and that there existed 
a fairly inelastic demand for the various transportation services 
offered by the monopoly.·· 

While it is true that as late as 1920 the railroads still carried 
the bulk of the nation's traffic, it will be recalled that national 
policy was specifically designed to preserve water transportation 
as an effective competitor of the rail system. By the prohibitions 
contained in the Panama Canal Act of 1912 (see page 766) rail
roads were effectively excluded from direct competition with inter
coastal shipping through the canal. But what is more important, it 
was at about this time that the federal government began ener
getically to strengthen the position of those transport media which 
were already competing with the railways, and to create new and 
powerful competing agencies. For more than a century the federal 
government had maintained an active interest in the promotion of 
domestic water transportation facilities. And in spite of the formal 
rejection of the proposed "yardstick theory" of public control, 
namely, that railroad rates and practices should be controlled by 
the expansion of competing facilities, especially water transportation, 
rather than by direct regulation,lOl. the turn of the century witnessed 
the re-invigoration of waterways development under the stimula
tion of federal administration and money. It is also significant that 
through section 500 of the Transportation Act, 1920, the "fostering 
and preserving" of both water and railroad transportation was em
braced within the declared objectives of national policy (see below, 
page 849). 

Moreover, for more than two decades, the federal government 
had been laying the research and "educational" foundation for the 
phenomenal expansion of highway transportation which occurred 
after 1920. Beginning in 1916 with the passage of the first major 
federal aid highway act, it participated directly and substantially 

- For the Intentate Commerce Commiasion'a eummarization of the underlying 
fallaciea of the 1910 rule of rate making _ fIlA .1 __ R"",., of "-I ... ".. 
c-. C-uno., 19l'. pp •• 6-17. 

- Advanced by the Windom Committee in .'7. and rejected in .817 by the 
adoption of Commission regulation. 
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in that development. As we shall point out later there is no reason 
to believe that in entering the field of highway promotion Congress 
was wholly unaware of the possible effect of its action on the com
petitive relations among the various transport media. The congro
sional committee which studied and reported on the desirability of 
federal aid for road development observed with approval that 

.•• a great system of rural transportation would be denl~d with 
rates regulated by actual competition, open to poor and rich alike, as no 
expensive privately owned terminals, roadbeds, tracks, or equipment 
would be required. The good wagon roads would be open everywhere 
to the use of everybody, and the equipment, relatively inexpensive, would 
be within the means of many.-

And it concluded significantly : "We believe that permanent high
ways will result in a very considerable adoption of auto-truck haul
ing in preference to rail transportation where the distance is within 
a half day's run."-

Through the energetic prosecution of these promotion:u policies 
the federal government was thus bringing into being and nurturing 
the very forces which were destined to render substanti:u blocks of 
railroad property functionally obsolete. But the 19:0 rule of rate 
making contemplated no such development for it was grounded, 
as we have seen, on the explicit assumption that rates could be made 
to produce sufficient revenue not only to maintain the then existing 
railroad plant "held for and used in the service of transportation" 
but that they could and should be adjusted with a view to the "neces
sity (under honest, efficient, and economiw management of existing 
transportation facilities) of enlarging such facilities in order to 
provide the people of the United States with adequate transporta
tion."-

Failure to recognize the degree of elasticity which existed in the 
demand for railroad service constituted another major defect in 
the new rule of rate making. Inadequate consideration was given 

.. 63 Coog. 3-, ''Ftdual Aid to Good Roads," H. doc_ 'J'O ("'J), R'forl 
0/ ,AI Jo;'" C"";IJI. 0tI FNnW AiJ;' ,AI COfUInK';O. 0/ Poll RNJs, pr· '4, 
IS· 

-The same, p. IS. Suhtrquent eftDlI haw, of toone, cklDOlllUa~ that the 
committee accurately envisioned the potential trend of highway tnDJpOrt but -
a bit tooserntiYe iu speculating OD the IC'Ope of ill ckvelopmmL 

-Interstate COIDIDUt'e Act, lee. IS. h) and (.). 
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to the influence of cyclical and atructural changes in the economy 
on the earning potentialities of the railroads. And, wholly aside 
from the effect of competitive services or cyclical forces, the char
acter of the railroad rate structure did not justify an assumption 
that rate relationships or the general rate level could be manipu
lated at will to produce a given volume of revenue without directly 
affecting the volume flow of traffic. This rate structure was com
posed of a wide variety of charges, established by the carriers under 
the guidance of two general principles: value of service and cost of 
service. Broadly stated, and leaving out of consideration "fighting 
rates," at one extreme rates were set according to the carriers' esti
mate of how high the charges could be pushed without obstructing 
the optimum flow of traffic; at the other extreme, rates were ad
justed with a view to inducing traffic to move at any price which 
would cover operating costs and contribute something to fixed 
charges. Thus the aggregate body of railroad traffic included a 
substantial body of commodities which had originally been induced 
to move only because of favorable rates. Under these circumstances, 
it was unrealistic to assume that rates could be adjusted at will 
to produce some predetermined volume of net income for the 
carriers.IOf It appears then that the 1920 rule of rate making not 
only was defective in its substantive provisions, but it ran into 
head-on conflict with other lines of regulatory and promotional 
action. . 

In the administration of the 1920 rule of rate making the Com
mission was well aware of the fact that " ••• many investors seemed 
to have believed that the paragraph did constitute a virtual guar
antee of earnings. ••• " Almost from the outset, however, it 
adopted the attitude that the law did not require it to "disregard 
what is just, reasonable, and prtIClicllh16 [italics supplied] in a vain 
attempt to achieve stability of earnings in that way.'''' 

S.JJsliluliofJ 0/ CommbsiOtJ's business jflllgmem lor prescriDeJ 
rIllHlU!e;"g &riIeriII. In the first general rate case presented for 
consideration after passage of the 1920 act, the Commission granted 

-It wa. not until 19l1 that the law tpecifica1ly illltr1K'ted the Commu.ion 10 
have a cue to the poeaible effect on traffic: movement when determining _nable 
ra~ 

- fSlj .1-..1 R" .. o/IM IJIUNUU C~ C~. lUI. p. 109. 
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very material increases, both in freight and passenger rates, calcu
lated to produce a return of 6 per cent on an aggregate property 
value of $ I 8,900,000,000.208 The carriers' need for additional rev
enue was conceded. Moreover the Commission 'accepted their busi
ness judgment as to the probability of securing that revenue from 
increased charges. In every subsequent rate case of major impor
tance, however, the Commission found it necessary or expedient 
to give more weight to such factors as general business conditions 
and the effect of competition than to a legalistic interpretation of 
its statutory mandate.no 

Acting on its own motion, the Commission in 1921 began a rate 
investigation actuated by the unsatisfactory earnings being pro
duced under the 1920 rate adjustments. The new theory of rate 
making was being subjected to the practical test imposed by the 
depression conditions which had prevailed since the summer of 
1920. In ordering a general rate reduction the Commission held 
that cc ••• high rates do not necessarily mean high revenues, for, 
if the public can not or will not ship in normal volume, less revenue 
may result than from lower rates.ml1 This rate reduction was 
ordered, not because the then existing structure was producing more 
than a fair return, but because in the economic judgment of the 
Commission, lower rates would tend to stimulate, or at least to 
sustain, the flow of traffic and would thus, even at lower unit 
charges, produce more satisfactory net earnings. The same general 
criterion of pricing railroad service has been applied in all subse
quent general rate cases decided by the Commission.1U It should 

-Increased Rater, 58 I.C.C. uo (1920) • 
... It should be noted that from 1920 and until 1935 all of thete major rate cue. 

dealt with freight rates. In 1920 the carrien were granted IUbatantial inc:muea 
in passenger fares. No reductions were ordered in these farea until 1935. For the 
Commission's defense of its general rate policy see sand A""ual Repon o/the I"ter
rtate Commerce Commirrion, 1938, pp. 5-7. 

zu Reduced Rater, 19a2," 68 I.C.C. 676, 732. 
m It should be noted, however, that in two important casel involving regional 

rather than general rate adjustments the Commission !Bed IOmewhat different 
criteria in refusing to grant rate increases petitioned by the carrien and defended 
as necessary to produce the legal 5.75 per cent return on the value of their 
properties. In the 1926 case (Rewnues m Western Dirtrict, II) I.C.C. 3) the 
Commission refused to grant the requested increase on the grounds that although 
the existing rates failed to produce the 5.75 per cent retum, the carrien bad failed. 
to demonstrate the existence of any financial emergellCJ'. And in the 1930 cue 
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be noted, however, that in recent cases the Commission has given 
fully as much consideration to the influence exerted by competitive 
transport media, particularly water and highway, upon the move
ment of railroad traffic as to the effect of general business condi
tions.llI In the Fifteen Per Cent case, 1931, the carriers, while 
granted selected rate increases, were denied the requested IS per 
cent horizontal advance. The Commission pointed out that, even 
though the advances allowed would fall far short of returning the 
carriers a satisfactory, much less "legal," return on the value of 
their properties, any attempt to extract more revenue from the 
shipping public was attended by three distinct dangers, namely: 

... (I) that at a time when transportation costs are of vital consequence 
to every industry it will stimulate new competitive forces already rapidly 
developing; (2) that it will alienate or impair the friendly feeling toward 
the railroads on the part of the people of the country which is essential 
to adequate legislation for their protection and the proper regulation 
of all forms of transportation in the public interest, and (3) that it will 
disturb business conditions and an already shell-shocked industry, and 
accelerate the tendency toward a localization of production.216 

Thus after more than a decade of experimentation, the 1920 re
capture provision and rule of rate making had proved incapable 
of furnishing the regulatory agency with ponderable criteria for 
its guidance in evolving a rate structure which would enable the 
railroad system as a whole to furnish continuous and adequate serv-

(W.SI..,. T,.,,,j Lm. Cltul R_" 164 I.C.C. I) the Commission granted lOme 
increuel, While thCIII increuea were allowed becaUR (I) the then existing rates 
were not producing adequate revenue, and (a) it was assumed that the traffic in 
qUeition could reuonably bear the increues, the Commission made no attempt to 
put the rate level high enough to produce the legal fair retum on the aggregate 
value of the property being operated by the wettem group of carrien. 

.. Recent important general rate cues are .. follow.: Fi/,.", P.,. C.", CM', 
'9J', 17. I.C.C. 5391 GnNrd Rill. Llwl 1_.slig.horl, '9JJ, 19S I.C.e. H 
E"",.gmry Frng'" C"","g." '9J5, a08 I.C.C. 41 PlUs."g.,. F_, ."J SWC"","g." 
.14 I.C.C. 174 (1936) 1 G __ C_oJity RIIU Itten4m, '''7, ul I.C.e. 
6$11 and Fill.". p". C.", C_, '917-'''' (Ell Parte No. 113), u6 Le.e. 41. 

In the last cue the Commission observed that ''particularly unce the enactment 
of the motor carrier act in 1935, our opponunitia for obeervation have been 
multiplied in intenlity and acope, and the keeDDal of competition continnally hal 
forced on our attention the eHect of increued or reduced chargea in in!uencing 
the movement of traffic by one or another of the teveral competing forma of 
transport agenaa" (p. 7')' 

.. Filu", P.,. C.", C_. '9J'. 17' 1.e.C. S39. $1S. 
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ice and to mairitain a satisfactory credit position. The lessons of 
trial and 'error indicated the desirability of a new approach to the 
problem. 

Abandonme1!t of fj1JfZntitatroe precision. as goal in rate making. 
The Emergency Railroad Transportation Act of I9l3IU repealed 
the recapfure clause of the 1920 act and substituted an entirely new 
general rule of rate making. The new rule, "in effect, abandoned 
the idea that rates could be adjusted by governmental action so as 
to provide some specific rate of return upon a precisely measured 
property valuation. The criteria substituted were of a highly gen
eralized character, providing merely that 

. . . in the exercise of its power to prescribe just and reasonable rates 
the Commission shall give due consideration, among other factors, to the 
effect of rates on the movement of traffic; to the need, in the public 
interest, of adequate and efficient railway transportation service at the 
lowest cost consistent with the furnishing of such service; and to the 
need of revenues sufficient to enable the carriers, under honest, eco
nomical, and efficient management, to provide such service. III 

As a matter of practical procedure the Commission can apply 
these criteria through no other process than by weighing the car
riers' revenue needs against "the probable effect of increases of the 
existing rates upon the future movement of traffic, as developed by 
consideration of the ability or willingness of individual shipping 
interests to meet such increased costs.n217 Obviously such a pro-

m 48 Stat. L. :n I. 
St. The same, Title II, sec. 105. 
St. Fifteen Per Cent Case, 1937-38 (Ex Parte No. 123), u6 I.C.C. 41, 71. It 

should be noted that similar criteria have been utilized by the Commi .. ion .inee 
1910 (the first general advance rate caae 11'31 decided in 19 II) when it 11'31 vested 
with broad rate regulatory authority. In the 1938 Fifteen Per Cent caae, for 
example, it said: "Ever since general revenue cases began to come to us we have 

• given consideration to matters such 31 those indicated [in sec. I sa 31 amended and 
in the Hoch-Smith resolution (48 Stat. L. 801)] 10 far 31 they may throw light 
on the reasonableness and justness of the proposals at issue" (p. 77)' 

In this connection it should be noted that the Hoch-Smith resolution approved 
Jan. 30, 1915 constituted the only statement of rate-making policy enunciated by 
Congress between 1910 and 1933. It was, generally speaking, inspired by congre .. 
sional desire to alleviate conditions in depressed indUitries, particularly agriculture. 
The "true policy of rate making to be pursued by the Interstate Commerce Com
mission in adjusting freight rates ••• " 11'31 declared by this reaolution to be ''that 
the conditions which at any time prevail in our several industries .hould be COD

sidered insofar 31 it is legally possible to do 10, to the end that commodities may 
freely move." (For a discussion of ~ Commission', administration of this resolu-
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cedure ,involves the formulation' and enforcement of decisions 
which'in the aggregate constitute the exercise of manigerial dis-
cretion or business judgment. , 

The attempt to achieve some degree of quantitative precision in 
the governmental control of. transportation 'charges has, therefore; 
ended in the tacit congr'eSSional recognition that the pricing of a 
service, especially Jne which can be purchased in a competitive 
market, involves, in the final analysis, the exercise of a high degree 
of business judgment. Administrative experience has demonstrated 
that the essentially speculative nature of the pricing function is not 
to be altered merely by transferring it from private to public 
agencies. 

G. Supervision of General Managerial Policies 

In addition to the major powers discussed above under which the 
Commission directly exercises broad controls over the quantity, 
quality, and price of railroad service, it possesses substantial au
thority to inquire into and to exercise direct control over the char
acter of general railroad managerial policies, financial and otherwise. 
Some of the most important of these controls involve the prescrip
tion of uniform systems of accounting; the collection, analysis, and 
dissemination of statistical data with reference to the operations of 
the carriers subject to the Commission's authority; inquiry into the 
honesty, efficiency ~ and economy of general railroad management; 
supervision of employer-employee relationships; supervision of 
proposed financial reorganization plans for bankrupt railroads; and 
varying degrees of control over the flow of private and public 
capital into the railroad industry. 

Some of these controls may be considered primarily as regulatory 
tools. The accounting and statistical functions of the Commission 
fall into this category. All common carriers subject to the Com
mission's control are required by law to keep their accounts accord
ing to uniform systems prescribed by the Commission. And it is 

tion lee Moulton and Associates, TIN AtrUric." T,.-torlMioff Probl-, Chap. 
VII.) It wa. held by the Supreme Court, however, that the Hoch-Smith resolution 
added no standard. for rate malting to those alzudy embodied in ltatutea and 
judicial interpretation. A"" A,.bor Rililro .. e_tMf1, u Ill. Y. U"iul Suus, u •. , 
ah U.S. '5' (1930). 
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vested with fullest authority to require such carriers to furnish 
annual or special reports with reference to their physical and finan
cial operation and condition. The results of these accounting and 
statistical activities are of course used by the Commission to imple
ment its substantive authority. In connection with rate making, for 
example, such data. are utilized by the Commission to formulate 
judgments with reference to the need of the carriers for additional 
revenue, to make estimates of potential freight and passenger traffic 
volume and to check the carriers' judgments as to what portion of 
that traffic they may expect to obtain. 

Inquiries into the honesty, efficiency, and economy of general 
railroad management have also served primarily to facilitate the 
Commission's rate-making functions. While this regulatory au
thority has recognized at the outset that" ••. to go into the question 
of efficiency of management in a thoroughly effective way would 
necessitate an organization of experts especially qualified to investi
gate the numerous and complex phases of railroad manage
ment ... " and would " ... in some degree duplicate the work of 
the technical staff of the railroads. . • ,"211. it has been required 
since 1920, under the prescribed rule of rate making, to formulate 
some judgment with reference to these matters. The dilemma in 
which the Commission often finds itself in the determination of 
general rate cases was stated by Commissioner Eastman in the Fif
teen Per Cent Rate case, 1937-38, as follows: 

We have said that "it is no part of our duty to interfere with management 
in the fixing of rates when the question is only one of what is wise or un
wise in the exercise of sound business judgment." The difficulty here is 
that I am left by the record in great doubt as to whether the proposal to in
crease all rates 15 per cent is an exercise of the "sound business judgment" 
of the management. 211b 

Other powers which the Commission now possesses to control the 
general policies of railroad management involve broader questions 
of public policy affecting employer-employee relationships, the Bow 
of private and public capital into the industry, and the reorganiza
tion of bankrupt units. We shall limit our consideration here to the 

.... 36th Annual Reporl of the Interstate Commerce CommissUm, '922, p. sS· 
1111> Concurring opinion of Commissioner Eastman in Fifum Per Cent CIISe, 

'937-38 (Ex Parte No. 1:&3), :u6 I.C.C. 41, ISS. 
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authority exercised by the Commission over the issuance of railroad 
securities. me 

From the time of its creation in 1887 until 1920 the Commission 
reiterated ita contention that power to control the issuance of rail
road securities was necessary not only as the means of guaranteeing 
that funds secured by the carriers for railroad purposes would be 
efficiently and honestly applied to those purposes, but as a direct 
means of controlling the railroad capital structure in its relationship 
to rate regulation. In 1908 the Commission urged that appropriate 
legislation be enacted to control the issuance and disposition of 
railroad securities and pointed out that 

••• [while] it has frequently been urged that capitalization exercises no 
influence upon rates ••• it is difficult to see how one can assert that the 
kind and amount of securities issued by a public service industry have no 
bearing on the problem of railroad tariffs as that problem must be re
garded by the Commission and by the courts. It is in fact the setting in 
which the problem is most frequently submitted for judicial considera
tion.111 

It was only with the passage of the Transportation Act of 1920, 
however, that the Commission was given control over railroad 
capitalization.llIa Under the terms of this act railway carriers were 
permitted to issue securities or assume obligations on securities only 
with the approval of the Commission. Notes maturing not more 
than two years after the issue date are excepted from this control, 
provided that such notes together with all other notes outstanding 
do not aggregate more than S per cent of the par value of outstand
ing securities. 

We have already pointed out that since 1920 and particularly 
since 1930 the chief concern of the Commission has been to control 
the general level of railroad rates in such a way that the industry 
can attract sufficient private capital to maintain its plant. The effects 
of inter-carrier competition have been the dominant considerations 
in rate making. Under these circumstances the Commission's con-

II'. Employer-employee relationshipa, both thOle controlled by the Interstate Com
merce Commission and by other governmental agencies, are cliscuaaed in VoL I, 

Chap. VIII, and consideration it given to reorganiaation proceedings in Vol. ., 
Ch!f. V • 

.. J A.-.l R"o,., o/llu 1,"",11111, Co..-c, C_issio.., 190', p. 86. 
- 4. Stat. L. 474, aec:. 10 a(a}. 
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trol over the issuance of railroad securities has tended to become 
dissociated from the major problems of rate regulation. 

A substantial portion of the total amount of railroad securities 
issued with the approval of the Commission between 1920 and 
1936 has been to meet matured funded debt and for refunding 
operations.218b No general criteria have been formulated by the 
Commission with reference to the factors to be considered in dis
posing of applications for the issuance of new securities. Apparently 
each case is decided largely upon its own merit. And while the 
desirability of requiring competitive bidding in the sale of railroad 
securities has been considered at various times by the Commission, 
it has made no such requirement except in the case of the issuance 
of equipment trust certificates.me Though there has been consider
able variation in the standards applied in different cases, it appears 
that in general the Commission has attempted to limit outstanding 
capitalization to the capitalizable assets of property used in the 
transportation enterprise under consideration. III In the case of ap
plications involving the issuance of interest-bearing obligations it 
has attempted to determine whether. or not the earning prospects 
of the applicant are such that it will be able to meet its total interest 
obligations. Where the Commission has found that the applicant 
carrier's earning potentialities do not meet this requirement it has 
usually followed the policy of advising that the " ••• securities 
should be restricted to stock or to such an amount of interest
bearing obligations as the applicant's earnings would warrant."Il .. 

H. Summary 

From this review of the development of the portion of national 
policy which has been centered in the regulation of railroad trans

portation it appears that the public authority, having once launched 
upon the course of regulation has deemed it necessary to reach out 

..... For classification of the purposes for which securities have heen ilsued ICe 

Interstate Commerce ActWitus, 1887-1937, p. 168. 
"e I.C.C. Finance Docket No. "588; Westem MaryLmtl Rau-y Co. Equip

ment Trust, III I.C.C. 434- (19:&6) • 
... For the Commission's definition of items which qualify as capitalizable a.eu 

see Securitus of Louiwille and Naskuille Railway, 76 I.C.C. 718 (19:&1). Com
pare Moulton and Associates, The Americtm T,.amtortatio" P,.oblem, pp. 1:&6-11· 

-Interstate Commerce Commission Actw;tUl, 1887-'937, p. 168. 
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for additional pointJ of strategic control in order to give precision, 
stability, expedition, and authority to the administrative applica
tion of the declared or implied policy of Congress. From the ex
perimental and meager beginning of regulatory action in 1887, 
centered almost exclusively in the prescription of general statutory 
standards to govern privately determined railroad pricing policies, 
public control had by 1933 evolved into a comprehensive and 
aut~oritative system of managerial supervision, embracing a sub
stantial degree of control over all of the strategic points in the 
operation of railroad transport services. The Interstate Commerce 
Commission was vested with plenary authority over the extension 
and abandonment of physical plant; it had veto power over any 
proposal to combine railroad units for purposes of operation or 
control; it could exercise a compelling supervision over the physical 
standards of performance and the use of service facilities; and it 
could in practical effect substitute its business judgment for that of 
private management in the determination of a rate level calculated 
to supply the carriers with adequate operating revenue.llIb 

During the long period in which both federal and state govern
ments centered their efforts in railroad regulation, many of the 
objectives sought from public control have been achieved. The 
most obnoxious discriminatory practices have been eliminated; 
management has been made more responsive to the interests of 

- We are aware that the Commiuion hAIl formally maintained that it iI not 
in reality exerci.ing managerial function.. In variou. rate cuet, for example, 
it hal .tated that " •••• it iI no part of our duty to interfere with management 
in the fixing of ratea when the question iI only one of what iI wi.e or unwile 
in the exerci" of lOund busineu judgmenL" See, for example, F;/,_ P.,. CmI 
C.". '9J7-JI •• 16 I.C.C. 4J. JS •• 

And in a recent annual report the Commiuion atated: ''There it grOli exaggera
tion in the idea that eftry act of the railroadl it .ubject to regulation. The rail
roadl haft a large dtgree of initiative in the making of their ratea, and haft freely 
made a multitude of reductionl to meet competition. We haft no power to control 
their PlURnrer aervice, and exerciae ftry little control oftr their freight aervic:e. 
They aeleet and pay their officera without lupervision or hindrance. Nor do we 
undertake to tell them what equipment and luppliee they may buy, how they ahall 
operate their ahopa or maintain their trac:b, what raib, ballaat, and tiee they ahall 
uae, what atationl or other buildings they ahall erect, what construction contractl 
thty ahalllet, or how they ahan manage their aHain in many other wa}'So" 52N 
AtmIUIl R"o" 0' ,''' 1",.,."tIU C_" COffI",uno,., "JI, p. 7. 

At we have indicated. howeftr. the Commission. under ita preaent powen and 
re.ponaibilitiea cannot escape exercising extensift managerial IUpervision oftr the 
price. quantity. and quality of railroad aervice. 
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its patrons through the improvement of the "manners," the quality 
of service offered, and the calibre of financial management; life 
and limb of railro.ad employees and passengers have been made 
remarkably safe; and the general knowledge and understanding 
of the nature of the so-called "railroad problem" has been greatly 
advanced through. the orderly collection and uniform handling of 
railroad operating and financial data. Moreover, through the per
fection of administrative procedure and organization, through the 
recruitment of competent personnel, and through the gradual 
clarification of statutory and constitutional jurisdiction, the purely 
administrative aspects of the railroad regulatory problem have been 
made more wieldy. But with the gradual transition of regulatory 
policy from one designed merely to control or eliminate abuses 
to one designed to provide and maintain, through affirmative and 
authoritative governmental action, a stable and otherwise satisfac
tory transportation plant it has become increasingly apparent that 
the goal sought is an elusive one, necessitating transfer to public 
agencies of an ever-widening sphere of influence. 

Had the objectives sO\!ght from such control been implemented 
with internally consistent policies and administratively feasible 
devices, and had it been possible to insulate the railroad transport 
system from the impacts of competitive media and business fluctua· 
tions, the over-all results might have been happier. More spe
cifically, the 1920 consolidation policy, designed to relieve the rail
road system from the wastes involved in duplicate plant, has failed 
to achieve the anticipated results. Even the threat of collapse of 
the railroad financial structure, occasioned by depression forces, was 
insufficient to break the grip of those interests which had secured 
vested rights in the status quo of railroad operating patterns. And 
the wide discretionary powers, including the authority to issue con
solidation orders, vested in the office of Federal Coordinator of 
Transportation by the Emergency Railroad Transportation Act of 
1933 failed to accomplish anything tangible in the way of eliminat
ing the wastes of duplicate plant and management. For all prac
tical purposes the problem of railroad consolidation remains un
solved; the goal of the 1920 Transportation Act has not been 
attained. 
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What is more important, the 1920 standard of scientific rate 
making was abandoned in 1933. Substitution of the highly gen
eralized rule of rate making contained in the Emergency Railroad 
Transportation Act of 1933 amounted in effect to a belated, though 
only partial, statutory recognition that one phase of our transporta
tion system was being regulated according to rigid standards of 
performance and public responsibility, while other transport agen
cies were being permitted to compete for the same traffic and freely 
to alter rates and quality of service according to conditions prevail
ing at any given moment. 

The rise of competitive media had introduced new forces which 
necessitated either a partial abandonment of the objectives and 
mechanisms of managerial supervision over the railroads, or an 
expansion of the scope of that supervision to include control over 
these other forms of transportation. 

V. FEDERAL MANAGERIAL SUPERVISION: HIGHWAY. WATER, AND 
AIR TRANSPORT AGENCES 

As we have indicated, the trend toward fanwise extension of 
governmental regulatory authority from the original focal point 
of railroad control began in 1906 with the Hepburn Act. The addi
tional agencies affected by this act, the express companies and 
sleeping car companies, were railroad satellites; they performed 
ancillary services and were not capable of economic existence in
dependently of the basic rail system. For purposes of regulation 
they were therefore dealt with merely as incidental units of the 
railroad operating system. But as highway, water, and air trans
port media reached maturity there arose a regulatory problem of 
wholly different proportions and character. Under the influence of 
extensive governmental promotional programs these media had 
by 1935 developed into independent transport systems. They of
fered complete and distinctive types of transportation services and 
utilized physical facilities, corporate organizations, and operating 
methods unrelated to railroad transportation either in economic 
characteristics or financial control. Their growth had created com
petitive forces which threatened to undermine the railroad financial 
structure, and which were exerting substantial influences on the 
country's economic and social life. In short it appeared that the 
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public interest in the maintenance of an "adequate" transportation 
plant could no longer be served solely by comprehensive govern
mental supervision of railroads and ancillary agencies_ 

Within recent years widely varying devices have peen utilized 
in the process of adapting concepts and systems of public regula
tion to the demands of a fundamentally altered transportation situ
ation. In the case of highway transportation, where competitive rela
tions with the railroads are direct and of substantial proportions, the 
controls have been made an organic part, administratively and 
otherwise, of the main body of regulation developed since 1887. 
But in the case of air and water transportation regulation, diffused 
statutory and administrative control patterns have been estab
lished.me Some of the seemingly insoluble problems which cur
rently harass public authority are traceable to the particularistic 
nature of these governmental promotional and regulatory policies. 

In dealing with this phase of governmental relations to trans
portation we shall make no attempt to analyze in detail the legisla
tive and administrative evolution of each area of activity.no Our 
discussion will be limited to an outline of the forces which led to 
the extension of regulatory authority, and to a brief analysis of 
some major issues of public policy which have emerged.2n 

.... For example, with the passage of the Motor Carrier Act, 19l5 (49 Stat. L. 
543), the regulation of interstate highway transportation Wal articulated with 
railroad regulation, the Motor Carrier Act being made Part II of the Intentate 
Commerce Act, and its administration being delegated to the Intentate Commerce 
Commission. 

In contrast, when in 1938 Congress for the fint time brought air transporta
tion under a comprehensive system of regulation (Civil AeronautiCi Act of 1931, 
52. Stat. L. 973), it established a new administrative agency, the Civil AeronautiCi 
Authority, and charged it with exclusive responsibility for the promotion and 
regulation of air commerce. 

Similarly, the promotion and regulation of water transportation it vested in a 
separate administrative agency, the United States Maritime Commiuion (created 
by Merchant Marine Act, J936, 49 Stat. L. J985). 

There exists no effective statutory or administrative mechaniam for the correla
tion of the activities of these agencies. 

"'This has been done, among other places, in Chap. VII of 7S Cong. I leIS., 
I_,stigation of EZlculi'l1' Agencies of the GO'l1ernment, S. rep. UH, report tub
mitted by the Brookings Institution to the Select Committee to Investigate the 
Executive Agencies of .the Government (J 937) • 

... Thus, various phases of traditional governmental acti~ity .relating general!, 
to the promotion and policing of all divisions of water naVigatIon, and of «rtam 
aspects of the merchant marine, and highway and air transport I)'stema are not 
discussed, or are dealt with in other sections of the Blvdy. 
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H;g~'WII'J trflilsportat;on. In no field of transportation has there 
been a more"continuous or comprehensive exercise of public author
ity than in the businessl21 of moving people and property over 
roads and highways. All divisions of government, local, state, and 
national, have at various periods participated in various degrees 
both in the construction and maintenance of highway facilities and 
in the regulation of their usc. 

Physical development of the modem highly articulated system 
of highways has proceeded under the exclusive auspices of govern-

. mental agencies. Since 1893, state and federal agencies have co
operated in the planning and financing of the construction of major 
highway routes; but direct responsibility for the actual work of 
construction and maintenance has remained with state and local 
governments. Federal activity (with the exception of forest and 
Indian reservation roads, memorial highways, and certain relief 
projects) has been limited to educational work and to tht: adminis
tration of grants of federal funds as provided by the federal aid 
highway acts. In all of this extensive development, private enter
prise has not been called upon to perform any important function 
of promotion, financing, or management such as it undertook in 
connection with the early construction and operation of toll roads 
under state charter provisions.·11 

Combined local, state, and federal efforts·" have produced in a 
remarkably short period a national system of highways which, from 
the standpoint of physical characteristics, now permits the relatively 
unimpeded inter-regional movement of some 2S million passenger 
cars and 4 million trucks and buses .• 1. During the greater portion of 

- U~d here to include all pha~1 of highway activities, the construction and 
maintenance of physical facilitiea and the control of their _ whether by indi
viduala for private purp~. or by commercial organizationl for purpoaea of busi
ness profit. 

- ChieJly during the fint half of the 19th century. 
- Extensive federal participation in thit development began in 191' with 

passage of the Federal Aid Act (39 Stat. L. 355). It hal since continued under 
the basic provision. of the Iyl' act and the Federal Highway Act (41 Stat. L 
IU, approved No.,.. 9, 19U), and hal exerted a dominating influence upon the 
character, direction, and speed of highway development. 

- While complete uniformity haa not yet been achieved, and there exist sub
Itantial variations between atatea in la_ regulating physical characteriltica and 
operation of vehicles, aueb as groat weight, length, etc. (all presumably related 
to strength. width, and other physical chuacteristica of the highway) it has been 



GOVERNMENT AND ECONOMIC LIFE 

this period the highways were kept open to the almost un
limited use of the public generally. Non<ommercial use was sub
jected only to police regulations and to the payment of license fees 
and gasoline taxes. And while various states attempted, with indif
ferent success,228 to regulate commercial use of the highways:n 
interstate operations were not subjected to any positive system of 
business regulation until 1935 (see page 839). 

Thus, by about 1930, there had been made available for the use 
of the general public not only a "great system of rural transporta
tion • • . with rates regulated by actual competition, open to poor 
and rich alike" as visualized in 1914 by the joint congressional 
committee,228 but one almost equally well adapted to the general 
transportation requirements of commerce and industry. 

It is a striking commentary upon the legislative process that in 
the federal highway policy, which has dominated the development 
of the national highway system, there has been no statutory recog
nition of the fact that promotional action in this field is part and 
parcel of the general transport policy of the country. There is, for 
example, no statutory mandate that the agency which administers 
federal aid (the Secretary of Agriculture acting through the Bureau 
of Public Roads)228 shall consider in any way the probable effects 
of highway development upon other transportation agencies. This, 
of course, does not imply that those charged with the formulation 
of federal highway programs are unaware of the relationships 
which exist between their work and the general transportation 
problem. The fact remains, however, that the legislative instruc
tions under which they operate give no formal recognition to such 
factors. 

suflicient for a decade to permit relatively free flow of intentate highway tralJloo 
portation . 

.. Partly because of faulty character of legislation and partly becaUle of juri... 
dictional conflicts between federal and state authority . 

.... By contract and common carriers for hire as distinguished, for example, from 
operation of trucks transporting products of the owner • 

... 63 Congo 3 sess., Federal Aid to Good Roads, H. doc. ISIO, p. IS· 
m Pursuant to the terms of 76 Congo I BeSS., First Plan on GO'DeNlfPUflt Re

organization, H. doc. ah, the Bureau of Public Roads became the Public Roads 
Administration and its functions were transferred to the newly created Federal 
Works Agency. 

The plan was made diective on July I, 1939. For details ICe Relon o/Ilu Chill 
of llu Bureau of Public Roads, '939, p. a. 
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Federal activities in the field of highway development are in
extricably related to and affect the full swe~p of governmental 
efforts to maintain a satisfactory transportation system.2IO The fail
ure of Congress to give statutory and administrative recognition to 
this fact has rendered sterile many of its regulatory policies de
signed to preserve a railroad system in "full force and vigor." 

We have already called attention to the theoretical and practical 
contradictions between lines of public action which on the one hand 
were attempting to secure a stable and specified rate of earning 
for the privately owned and operated railroad system (based on the 
assumption that it possessed an effective monopoly), and on the 
other hand were producing publicly owned transport facilities 
capable of exposing the privately owned properties to effective and 
pervasive competition. (See page 819.) 

What is more important, those competitive forces which had 
been operating with increasing impact upon the railway financial 
structure during the 1920 decade merged with depression conditions 
to produce another of the traditional railroad crises. The railroads 
suffered a drop of 33 per cent in total operating revenues between 
the years 1928 and 1931 and in the next year experienced a further 
decline of 25 per cent in freight revenues and approximately 30 

-In 1911 intercity higbway pa.nger traffic amounted to only aI per cent of 
rail-carrier volume. Although. lubetantial proportion of highway palKnger traf
fie: either would not or could not move by any other means, direct competitive rela
tionl are obviolll. For beginning with 19a4, in Ipite of a tremendously expanding 
travel market, rail pa_nger traffic declined Iteadily until 1933, wben it reached 
tbe 1900 level. By 1933, ac:c:ording to the beat estimate., private intercity p.-nger 
vehiclel were carrying over eleven tima the volume of paaenger traffic bandIed by 
aU rail carriell combined (llaled in terml of paaengel' mila travelled), while in
tercity motor vebicle commercial "carriers" were bandling 6 billion paaenger 
mila compared with 16 billion carried by the railroad .. (See pp. III and II a of 

'PIU_glr T,./fic R't0l'I, prepared by tbe Federal Coordinator of Transportation, 
19H.) Moreover, rail carrien, both on their own initiative and aader compulsioa 
of the Interstate Commerce Commission (_, for ezample, paaenger fare redac
tion order iaued by the Interllate Commerce Commillion, No. a6SSo, Ptumlglr 
,_,_ Swcwgll, 114 I.C.C. 174 (1936) rare now making ItrenuoUi effortlto 
participate in the expanding pa.nger-travel market. 

The proportion of intercity freight carried by motor truck ia lea Itriking than 
the paaenger ratioe. But it it far more important in termI of the fioanc:ialltability 
of the railways. Recorda indicate that by 193a approximately a4 per cent of the 
country'l freight tonnage (llated in too-mila carried) wu moving by variOUI 
types of trucking operatioDl (common. CODtract, and private trucking operatiODl) 
over intercity highways. Approximately 54 per cent moved by rail carrie,., and 
the bulk of the remainder by inland-water facilities. (See p. 3. 73 Cong. a -. 
R'gtJ.l;ofl 0/ TNtlltOl',.,i_ AglflCUl. s. doc. Isa (1934).) 
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per cent in passenger revenues. Through the exercise of rigid oper
ating economies, and through the use of reserves, they were able 
to meet their fixed charges. But in 1932 an epidemic of receiver
ships was averted only through the intervention of the Railroad 
Credit Corporation and the Reconstruction Finance Corporation. 

Various private agencies addressed themselves to the task of 
discovering the source of the railroad plight and to the prescrip
tion of remedies.231 And the incoming administration took cogni
zance of the pressing nature of the problem at hand by sponsoring 
enactment of the Emergency Railroad Transportation Act of 1933 
which, among other things, created the office of Federal Co
ordinator of Transportation. The assignment given the Coordinator 
was two-fold in nature. He was instructed to assist the rail carriers 
in eliminating waste and unnecessary expense (see page 778); and 
he was charged with the responsibility for making broad investiga. 
tions into and reports with respect to methods of improving trans
portion conditions generally.m 

In the prosecution of the latter assignment the Coordinator con
ducted a series of extensive investigations.283 Of the numerous find
ings and "statements of principle" which emerged from these in
vestigations, four supply the foundation of the regulatory pro
gram subsequently proposed by the Coordinator. First, Congress 
was advised that 

JI1 For example, the "National Transportation Committee" (sometimes referred 
to as the Coolidge Committee) undertook a general study of the railroad problem 
at the request of "certain business associations, savings banks, insurance com
panies, and fiduciary and philanthropic institutions interested in railroad lecuritiea." 
See Report of the National Transportation Committee, dated Feb. 1], 1913, 
reprinted in Moulton and Associates, The American Transportation Problem, 
p. xv. ' 

At about the same time a group representing the railroad. and highway usera' 
organizations released a report containing recommendations as to the princip~es 
which should govern public policy in the transportation field, particularly With 
reference to the competitive relations between the ~ilroads an~ highway. trans
port organizations. See Recommendations of the Jomt Committee of RIIIlroadl 
and Highway Users • 

... 48 Stat. L. all, Title I, sec. 4. . 

.. The results of these major investigations are enbodied in the followlDg 
documents: 73 Congo 2 BeSS., Regulation of Railroadl, S. doc. 119 (1934) I 7J 
Cong. a sess., Regulation of Transportation Agencies, S. doc. 15:1 (1934); 74 
Congo 1 sess., Report of the Federal Co-ordinator of Transportation, '9H, H. doc. 
89 (1935); 74 Congo a sess., Fourth Report of the Federal Co-ordinator of Trans
portation on Transportation Legislation, H. doc. 394 (1936). 
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. the ultimate objective [of national transportation policy] is, of course, 
• system of transportation for the Nation which will supply the most 
efficient means of transport and furnish service as cheaply as is con
sistent with fair treatment of labor and with earnings which will support 
adequate credit and the ability to expand as the need develops, and to 
take advantage of all improvements in the art. This system of transpor
tation must be in the hands of reliable and responsible operators, whose 
charges for service will be known, dependable, and reasonable, and free 
from unjust discrimination.'" 

Second, the Coordinator concluded that such a goal could not be 
ce ••• attained or even approached without public regulation and the 
guiding hand of the Government in the operation and develop
ment of all important forms of public transportation."u, Third, 
he stated that, principally as a result of the extensive promotional 
activities carried on by government agencies since 1920, the coun
try had been oversupplied with transportation facilities.'s, And 
fourth, he argued that the resulting competition was "destructive 
and wasteful" and therefore incompatible with attainment of the 
stated "transportation objective." 

Chief among the factors which led to the characterization of 
such competition as "destructive and wasteful" were (I) its alleged 
disruptive effect upon established methods of production and distri
bution in industry and trade generally, (2) its tendency to introduce 
elements of instability into a transportation rate structure which 
had attained a high degree of stability (or rigidity as the case may 
be) under public regulation, and (3) the destruction or sterilization 
of capital invested in both the older and newer forms of transporta
tion.1IT The failure of government to subject all competing forms 

.. 74- Congo I Ie ... Pt. I, p. 50, To A",,,,J ,,,.I,,,.,s,,,,. COmtrlWC • .lei, Hear
in/i! on S. Ih9, S. 163., and S. 1635 (I93.S). 

The same. 
• See 73 Congo • Ie"', R'gulll,;ofl 01 Trtmltorllll;ofl Agntei6l, S. doc. 152, p. 

•• It wa. Itated for example that the amount of new capital which had been in
vested between 1930 and 193. in fonnl of transportation (highwaY'> canalt, etc.) 
competitive in one degree 01' another with the railroad. approximated the capital 
investment in railroad, .. of 1920. 

- "The transportation of the country it in a period of grave lID1ettlement pend
ing important changes. New transportation agencies have appeared on the _ 
in great force. It ia a period of Itl'ife, confusion, and instability." Testimony of 
Commissioner Eastman, 73 Congo I leIS., E_gMC7 RIIIilro. Tnmstor,lIIiofI .lei, 
Hearinga before Committee on Interltate Commerce on S. ISlo (1933), pp. S2, Sl. 

In later testimony the Commissioner mted: "The rault [investment in DeW 
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of transportation to the same standards of perfprmance and public 
responsibility was advanced as the basic explanation for the develop
ment of these competitive situations which w,re considered to be 
subversive of the general public interest. us A1J has been pointed out 
by various interested parties it would have been possible to seek 
the desired "parity of regulation" or "equality of competitive op
portunity" as among the different transport media either by relax
ing the rigid system of railroad supervision or by imposing sub
stantially the same controls on other media. \Vith reference to the 
merits of these alternatives, the Coordinator observed: 

Past experience with free competition of unregulated railroads proved 
it would be folly to abandon the system of Federal regulation, built up 
in response to public demand over a long series of years. It was also clear 
that the evils which had created this demand for railroad regulation 
were breeding rapidly in the other forms of transportation, to the alarm 
of a large proportion of the water and motor carriers as well as of many 
of the more far-sighted shippers. Study of the situation, reinforced by a 
growing public sentiment, made it plain that the choice should be in 
favor of extending the system of regulation impartially over all im
portant forms of transportation.13

• 

In line with these general findings and conclusionsMo the C0-
ordinator submitted to Congress a three-fold program involving 
(I) a comprehensive scheme for the regulation of interstate high
way transportation similar to that already in force relative to the 
railroads; (2) a similar system of regulation applicable to coastal, 

lorms of transport between 1920 and 1932] has heen an ovenupply of transporta
tion facilities and a tremendous increaae in transportation competition, all of wlUch 
has been greatly accentuated by the depression. The present situation ia, in my judg
ment, satisfactory to nobody. Certainly it is not .. tisfactory to the carrien or to 
investors; there is strong and continually growing evidence that it is not .. tisfac
tory to shippers; and it is not satisfactory to labor." 74 Congo 1 __ , Hearin" on 
S. 1629. S. 1632 and S. 1635. Pt. 1 (1935). p. So. 

- 74 Cong. 2 sess.. Foflrtn Report 0/ tIu Federal Co-orJ;"'tor 0/ Tr_porl4-
1;0" 0# TrtmSporlllt;o" Legisllllion, H. doc:. 3940 p. 4-

-The same • 
... It should be noted that we are describing and not subjecting to critical analy

sis the Co-ordinator. ''findings.'' Some of them were supported by factual and 
theoretical analysis; and some were only atatements of what were deemed to be 
socially desirable lines of action, based npon opinion and arbitrary ltatement of 
principle. An example of the latter is the oosopported assumption that the public: 
interest would necessarily be served by the preservation of aUting rate "'ability" 
as reflected in the then existing railroad rate Itrocture. 
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intercoastal, inland river, and Great Lakes water transport opera
tions; and (3) the statutory internal reorganization of the Inter
state Commerce Commission in line with the new duties and re
sponsibilities with which it would be charged under the proposed 
regulatory program.241 

The Motor Carrier Act of 1935 was the only immediate legisla
tive product of the Coordinator's proposed program. It reflects the 
Coordinator's central thesis that there should be provided both uni
fied and uniform regulatory treatment of the major transport 
agencies. Unified administrative treatment is assured so far as rail
road and motor carrier regulation are concerned, for the Motor 
Carrier Act was made Part II of the Interstate Commerce Act; and 
exclusive responsibility for the administrative application of the ex
panded system was delegated to the Interstate Commerce Commis
sion. And it appears that Congress sought to establish uniformity of 
regulatory treatment by making interstate motor transportation 
subject to a system of public managerial supervision similar in degree 
and extent to that applied to rail carriers for many years. 

In the first place the Motor Carrier Act declares in broad terms 
that it is the policy of Congress 

to regulate transportation by motor carriers in such manner as to recog
nize' and preserve the inherent advantages of, and foster sound economic 
conditions in, such transportation and among such carriers in the public 
interest; promote adequate, economical, and efficient service by motor 
carriers, and reasonable charges therefor, without unjust discriminations, 
undue preferences or advantages, and unfair or destructive competitive 
practices; improve the relations between and co-ordinate transportation 
by and regulation of, motor carriers and other carriers; develop and pre
serve a highway transportation system properly adapted to the needs of 
the commerce of tle United States and of the national defense; and co
operate with the several States and the duly authorized officials thereof 
and with any organization of motor carriers in the administration and 
enforcement of this part. 242 

In the second place the substantive provisions of the act em
power the Interstate Commerce Commission to exert supervision 

241 Th6!!e recommendations were embraced in S, 1629, S. 1632, and S. 1635 upon 
which hearings were held before the Committee on Interstate Commerce, 74 Congo 
1 sess., from Feb. 25 to Mar. 6, 1935 . 

... 49 Stat. L. 543, sec. 202 (a). 
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over all of the essential operating features of interstate motor car
rier business. As in the case of railroad supervision, the quantity, 
quality, and price of service are subject to authoritative regulation 
by the Commission. No new "for hire" service may be inaugurated 
without Commission authority. In passing upon such applications 
the Commission may exercise virtually unlimited discretion in de
ciding whether the "public interest" will be served by the inaugura
tion of a new truck or bus line between the specific points named in 
the petition. The Commission must decide, among other things, 
whether or not existing service is adequate in terms of amount, 
character, and price; what effect the proposed service would have 
upon established services; whether or not the applicant is "fit and 
willing" to render the proposed service according to prescribed 
standards of performance. Moreover, consolidations or acquisitions 
of control either of motor lines or rail and motor companies may 
not be effectuated without authority of the Commission. 

The Commission is also authorized to formulate and prescribe 
rules and regulations governing all factors bearing on safety of 
operation. Mechanical characteristics of vehicles, operating rules, 
and hours of labor, may be prescribed and their observance en
forced by.the Commission. In addition, the financial responsibility 
of motor carriers for damage to individuals and property is subject 
to regulation. 

As in the case of railroad supervision, however, the cornerstone 
of the Commission's authority over motor transportation is rate 
regulation. In this area of control its power is for all practical pur
poses coterminous with that exercised over railroad rates ... • Inter
state common ~rriers by motor vehicle are required to keep on 6.le 
with the Commission, and open to public inspection, tariffs stating 
the exact rates and conditions under which they offer their services 

... However, it should be noted with respect to the Motor Carrier Act that: (I) 
the Shreveport principle (see p. 8tS) was specifically made inapplicable to Com
mission regulation of motor carrier rates; therefore, that agency bas no power to 
control intrastate rates in any manner (sec. :u6(e»; (2) theoretically, at le&lt, 
only the minimum rates of contract carriers are subject to regulation, (1) the 
Commission may establish througb routes and joint fares only for common carriers 
of passengers; and (4) the Motor Carrier Act contains no provision corresponding 
to the long and short haul clause of Part I of the Interstate Commerce Act (see 
p. 800). 
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to the public. Any attempt on the part of a common carrier to 
obtain a rate of compensation different from that stated in the filed 
tariff constitutes a violation of the law. Proposed changes in filed 
schedules are subject to suspension, pending investigation as to their 
lawfulness. This action may be taken by the Commission either on 
complaint by an interested party or on its own motion. Moreover 
the Commission is empowered, either on its own initiative or on 
complaint, to investigate the lawfulness of any tariff in force. If 
after such an investigation the Commission finds that such tariff 
comprehends a charge for service which ce ••• is or will be unjust or 
unreasonable, or unjustly discriminatory or unduly preferential or 
unduly prejudicial •.• " it is directed by the law to ce ••• determine 
and prescribe the lawful rate, fare, or charge or the maximum or 
the minimum, or maximum and minimum rate, fare, or charge 
thereafter to be observed .••• " ••• 

In the exercise of this rate-fixing power the Commission is re
quired to give 

••• due consideration, among other factors, to the inherent advantages 
of transportation by such carriers, to the effect of rates upon the move
ment of traffic by such carriers; to the need, in the public interest, of 
adequate and efficient transportation service by such carriers at the low
est cost consistent with the furnishing of such service; and to the need 
of revenues sufficient to enable such carriers, under honest, economical, 
and efficient management, to provide such service .. •• 

No mention is made of the effect of motor carrier rates upon the 
movement of traffic by rail or other carriers. 

Interstate contract carriers are subject to approximately the 
same filing and publication obligations as are common carriers. But 
technically, at least, the Commission's powers over contract carrier 
prices are limited to the prescription of minimum rates. he More
over, according to current Commission interpretations of the act, 
the purpose of contract carrier regulation, rate and otherwise, dif-

.. 49 Stat. L su, lee. u6(e) • 

.. The same, lee. II 6 (i) . 

.. Under the principia formulated by the Commi.ion to govern the filing nf 
contram of contract carrien it appean that the legal distinction between mini
mum and precise contract c:arrier rate regulation will have no practical meaning. 
See COflllWlI 01 COflllWl CIIn'in,. I M.C.C. 621 (decided Apr. ai, 1917). 
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fers fundamentally from common carrier regulation. In a leading 
case it stated t~at the 

•.. underlying purpose [of the Motor Carrier Act] is plainly to pro
mote and protect adequate and efficient common-carrier service by mo
tor vehicle in the public interest, and the regulation of contract carriers 
is designed and confined with that end in view."T 

Under the guidance of such a theory, regulation of contract carriers 
is f'unitive rather than affirmative in purpose; and few limitations 
are imposed on the Commission in the exercise of this power .... 

Although it is evident that the Motor Carrier Act constitutes an 
integral part of a regulatory program designed to obtain unifica
tion and uniformity in the regulatory treatment of the major 
transport agencies it is impossible at this time to determine precisely 
what ultimate transportation objective Congress is seeking. On the 
one hand, the substantive provisions of the Motor Carrier Act and 
the circumstances surrounding its enactment indicate that the in
tended goal of national action is the maintenance of independently 
owned and managed, and fully competitive systems of transporta
tion. On the other hand, there is equally good evidence that Con
gress viewed motor carrier regulation as one step in the gradual de
velopment, under governmental guidance, of an articulated or "co
ordinated" national system of transportation in which the separate 
media would lose their identity. 

In attempting to discover the rationale of regulatory policy in 
this field it should be realized that in contrast with unregulated rail
road service, in which competition had tended to disappear, motor 
carrier competition tended to operate pervasively."' Moreover, in 
the motor carrier field competition did not tend to destroy itself 
and run into monopoly control of routes, for no private operator 
could secure proprietary interest in the publicly owned right of 
way; it was neither difficult nor expensive to organize a new unit, 
and cost conditions were not such as to promote the elimination of 

OCT I M.C.C. 6d, 619 • 
... The only significant one is that in the prescription of minimum ratee for 

contract carriers the Commission ce ••• shall give due consideration to the cott of 
the services rendered by such carriers and to the effect of 8uch minimum charge, 
••. upon the movement of traffic by such carriers." (49 Stat. L. 54], IeC. ul(b).) 

- Mainly, of coune, because the motor carrier "right of way" reached every 
county seat and every village in the country. 
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competition. Under these circumstances organized shipper groups 
found no immediate cause for complaint as to the character of service 
being offered by motor transport agencies. 

Thus, viewed independently of its effect upon transportation 
service as a whole, there was no proble~ of public control over 
motor carriers which could not have been met by the exercise of 
relatively 8impl~ functions. The immediate requirements of the 
public interest could have been served merely by the prescription 
and enforcement of police regulations designed to preserve highway 
property and to secure optimum utilization of that property, meas
ured in terms both of safety and traffic flow. The public could have 
been informed as to the rates and practices of the numerous opera
tors by publication of classifications and rate schedules, and by the 
collection and dissemination of operating data. Under this concept 
of governmental responsibility, public authority would not seek to 
impose the same regulations upon all competing agencies. It would 
merely seek to guarantee that each would furnish the public with 
safe, dependable, and adequately priced service, measured in terms 
of the economic characteristics of each agency. This principle would 
tend to develop a series of independently functioning transporta
tion systems, that is, a motor vehicle, a water, a railroad, and an air 
transportation system, highly competitive with one another. Each 
form of transport would compete for public patronage on the basis 
of prices related to its own costs, the peculiar advantages of the 
service which it could offer, and upon the ingenuity and energy of 
its own management. The issue of competitive survival would be 
determined by the manner in which the shipping and travelling 
public distributed its patronage among the competing agencies. 

. Public control would be highly differentiated both in terms of com
prehensiveness and method with respect to the various media of 
transportation. It would be assumed that if any economically and 
socially offensive practices which might arise in the operation of 
each form of transportation were controlled, the general public 
interest in the preservation of satisfactory transportation service 
would be accommodated. Such a line of public action would dis
avow any effort to pre-determine the field of service to be occupied 
by any given transport agency, and would satisfy the tests of "fair
ness." 
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In some respects the Motor Carrier Act of 1935 may be said to 
embrace this theory of regulation. One of its declared purposes is to 
preserve the inherent advantages of motor transportation. More
over its consolidation and acquisition provisions appear to be in
tended to maintain effective competition between the rail and high
way systems, although rail carriers are not wholly excluded from 
the highway field, as they are in effect from water carrier operation 
under the provisions of the Panama Canal Act. 

However, the circumstances surrounding the passage of the 
Motor Carrier Act, viewed in conjunction with some of its major 
provisions, seem to indicate that the extension of managerial super
vision to motor transport was motivated to some extent by a differ
ent and incompatible theory of regulation, that of transport articula
tion or "cooOrdination." While the rationale of this concept is ex
tremely elusive, the central idea is contained in the observation that 

the proper place for each of these [competing transport] agencies must 
be found, and in some way they must be co-ordinated and welded into a 
well-knit whole, into a transportation system operating much more 
nearly as a unit, without cross purposes and all manner of lost motion. laO 

Under a regulatory program following this principle, efforts 
would be made to integrate rather than to differentiate regulatory 
action. It would proceed from some predetermined judgment of 
the type of general transportation service necessary to meet the 
economic, social, and military requirements of the nation, and would 
attempt to restrict each transport agency to a sphere or area of 
service in such a way that the operations of the various parts would 
produce the type of national transportation plant determined upon 
as the goal of national action. 

If in the practical application of such a theory, it were decided 
by statute, or assumed by regulatory authority, that the existing 
railroad rate structure and physical plant should either be retained 
intact or should be protected against a too rapid disintegration under 
the competitive impact of newer forms of transportation, rate de
termination with respect to these agencies would be made on the 
basis of criteria which would have no relationship, or only an 

- 73 Congo 1 sess., testimony of Commissioner wtman in Hearingll on S. 
IS80 before the Commission on Interstate Commerce, p. 53. 
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accidental relationship to their costs of performing a particular 
service:'" Similarly the extension and abandonment of service by 
any of the various transport agencies would be controlled, not by 
the free distribution of shipper patronage among those agencies, 
but rather by the determination of the regulatory authority as to 
the need of the general public for that particular service. 

Some of the most significant powers delegated to the Commission 
by the Motor Carrier Act of 1935 can be explained only if they are 
viewed as essential mechanisms of such a general program of public 
action designed to articulate or "co-ordinate" the separate forms of 
transportation into some sort of a unified transport system.'61 There 
is evidence of such an objective in the report of the Senate Interstate 
Commerce Committee which recommended passage of the motor 
carrier bill. "This bill [which without fundamental amendment be
came the Motor Carrier Act, 1935] is part of a complete and co
ordinated program of legislation touching all forms of transporta
tion •.•• The ultimate objective of the entire program [that pro
posed by the Federal Coordinator of Transportation] is a system 

.. In a recent report the Commi .. ion Aid: "While we are convinced that the 
principal mean. of coping with thi. situation [rile of motor trantportation and 
the extenaion of water and pipe-line competition with railroads] i. to give more 
weight to the ~OIt-of-lervice factor, it must be realized that the proce. cannot be 
.pproached with the hope of making abrupt changea, or that rate making can be
~ome a mere proce. of applying COlt formule. It may prove that the economi~ life 
of the nation requilel continued play of the principle that, for the good of the 
whole, the burden of maintaining carrier lervicet must be distributed in part in 
dilregard of relative COlt. and in proportion to ability to pay." RII0,., 01 1M 1", ... _ 
"",. Co",~. Co",,,.;,noJl 101M Pr.siJ.", 01 1M U"iI.J S,",,, 0" C.rlII;" A'teel' 
0/'''. p,.o,ouJ Ld. E";'.O"io Rw ... C""tU, Ocld ... J, '9J9 (mimeo.). p. 13. 

- In thi. connection it ahould be noted that the term "co-ordination," by which 
thi. ~oncept i. ordinarily delCribed. i. not a«urately delCriptive of that goal of 
regulatory action. "Co-ordination" in .triet UAge meana the bringing of pam of 
equal rank into reciprocal relation. Regulatory devicet detigned to integrate the 
varioUi pam of the transportation aystem into a unified whole never proceed on 
the a.umption that the palta to be integrated are of equal rank or importance 10 

far a. the public interest ia concerned. On the contrary they Ulume that each agency 
p_ lOme inherent economic advantage over the other in a particular tpbere of 
transport activity. that it ia tbe function of public authority to diacover that area 
of economic ,uperiority and retain each agency within tbOle limits. At a matter of 
faet tbe concept almost uniformly a.um~use of the need for establiahing 
lOme criteria for adminiatrative actiou-that one agency either by virtue of ill 
oecupancy of the field, or by virtue of lOme inherent economic chanc:teriatic:, 
ahould form the ''backbone» of the .,.mm and that the other agenda Mould be 
attached to tbat basic strueture and perform ancillary Itrvice. 
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of co-ordinated transportation for the Nation.nasa Moreover, the 
controls provided in the Motor Carrier Act are designed more to 
buttress up and improve the system of managerial supervision over 
railroad transportation than to foster and preserve motor trans
portation or to protect shippers and the general public against 
abuses growing out of the operation of highway transport services. 
Brief reference to the problem of rate regulation will serve to 
illustrate this point. 

Under the guidance of public authority there had been developed 
a railroad rate structure under which a wide range of commodities at 
one extreme paid according to the "value of service" concept of 
pricing, and at the other extreme another group of commodities 
paid according to various adaptations of the "cost of service" 
theory. In general, rates applicable to the former group had been 
instituted to induce the movement of low-grade commodities unable 
to bear a higher charge, or to prevent diversion of traffic to com
petitive media. Not only the railroad operating and financial struc
ture, but to an important extent the location of producing areas and 
trade channels of the country had been conditioned by this rate 
structure. But as we have seen, the development of an articulated 
national system of all-weather highways, which occurred between 
1920 and 1930, gave rise to a form of transport which differed 
fundamentally from railroad transport~tion in all essential operat
ing features. The chief point of difference lay in the fact that high
way transport functioned as a pervasively competitive industry. 
Each operator was under constant pressure to ad just his rates to 
operating costs, not only because of the continuing competition 
encountered from numerous other commercial operators in the 
same area,25~ but' because rates which reflected any substantial devia
tion from the cost of performing a particular service immediately 
stimulated private operation. The highways were open to any pro
ducer who chose to purchase equipment and supply his own trans
portation as an integral part of his major business operation.DI 

... 74 Congo I sess., Motor Carrier Act, S. rep .... 8:& (1935), p. 3 • 

.,. Resulting chiefly from the fact (I) that only a lmaU capital invertment W3I 
required to enter the field and (:&) that few effective legal checks were exerciled 
by the states over the commercial use of the highways • 

... The same type of situation prevailed, although to a lesser extent, on the in
land waterways. 
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All of these developments subjected the railroad rate struc
ture to an erosive process, starting with the commodities whose rates 
bore the least relation to highway transport costs and gradually 
moving down the scale as the scope of highway transport service 
expanded as to length of haul and the range of commodities 
handled. 

The advocates of comprehensive motor carrier regulation, ad
ministratively articulated with rail transport supervision, in effect 
proposed that public authority should be utilized to establish a 
price and service parity between railroad and motor transport 
agencies. Some of the substantive provisions of the Motor Carrier 
Act were clearly intended to be used to achieve this objective. How
ever, others are so ambiguous that a regulatory commission would 
be justified in utilizing them in the pursuit of wholly different ob
jectives. 

The major current problem in the administration of the Motor 
Carrier Act, therefore, arises out of the fact that congressional intent 
as to the objective of the system of regulation has not been clearly 
defined, even to the extent of distinguishing definitely between 
basically different objectives. Until these fundamental questions 
of public policy are clarified, at least so far as the road-rail trans
port problem is concerned, it is difficult to see how the Commission 
or any other regulatory agency can proceed with any consistency 
or confidence in the managerial supervision of the price, quality, 
and quantity of motor carrier service. 

We do not undertake in this study to express a judgment as to 
whether it is sound public policy to attempt the preservation of 
thorough inter-agency competition, or whether it is better socially 
to seek an articulated national system operated under the man
agerial supervision of public authority. We do believe, however, 
that the lessons of trial and error accumulated, especially since 
1920, through the application of a system of managerial supervi
sion to railroad operation have conclusively demonstrated one 
point-namely, that such a system can never be expected to func
tion effectively unless it encompasses, under a unified direction, 
compelling authority over every essential operating feature of all 
of the agencies which produce any significant portion of the coun-



GOVERNMENT AND ECONOMIC UFB 

try's commercial transportation service.15I Recent extension of man
agerial controls over water and air carriers has not, however, pro
vided either unified administration or well co-ordinated policy.1IT 

Water transportation. The wide range of activities which the 
government performs with respect to the various forms of water 
transportation258 may be classified roughly into (I) those designed 
to facilitate all forms of water transportation through the develop
ment and maintenance of such physical facilities as canals, river and 
harbor improvements, and lighthouse service, and through the pro
tection of life and property against the hazards of water naviga
tion, and (2) those designed specifically to promote and regulate 
the business phases of water transportation. 

The activities. comprehended within the former of these cate
gories have been performed by federal authority in one degree or 
another since the formation of the central government. Their ad
ministration is centered in the Corps of Engineers of the United 
States Army (War Department), the Bureau of Lighthouses (De
partment of Commerce),258 the Bureau of Marine Inspection and 
Navigation (Department of Commerce), and the United States 
Coast Guard (Treasury Department). Activity dealing with the 
supply of such aids to navigation as lighthouse service and the en
forcement of safety regulations have traditionally been considered 
inappropriate fields for the functioning of private enterprise. Conse
quently such activity raises no current questions of national trans
portation policy.260 On the other hand, the construction and main
tenance of canals and river and harbor improvements, as in the case 

... This does not mean that such implementation of managerial supervision would 
solve the underlying issues involved in authoritative regulation of privately owned 
transport services. 

'" Compare below, pp. 85a-56. 
"'The four main divisions of water navigation are: (.) foreign or overllea'i 

(a) coastwise and intercoastal, (3) Great Lakes, and (.) inland river. The latter 
three classes comprise what is customarily referred to as domestic water tranlJ)Orta
tion. 

"" Under the terms of the Second Plan on GO'D"nmenl Reorgtmit:lUion, 16 Cong. 
1 sess., H. doc. d 8 (1939), the Bureau of Lighthouses was transferred from the 
Department of Commerce to the Treasury Department and was consolidated with 
the Coast Guard • 

.. The problem of proper allocation among executive agencies of administra
tive authority and responsibility for the performance of these activitiet is con
sidered at length in 75 Congo I seas., GO'Dernmen# A cliviliel in IhI FielJ 0/ 
Transportation, S. rep. U75, Chap. VIII. 
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of highway promotion, have aeated competitive forces which con
flict with private business interests, and have given rise to important 
issues of public policy. 

For more than a century the federal government has followed a 
policy of encouraging the development of domestic water transpor
tation.·n In the prosecution of this activity Congress has never 
formulated a specific policy, nor has it stated the precise goal of 
waterway development. The present system of waterways has 
evolved from a long series of "project" authorizations made by 
Congress and executed by the Corps of Army Engineers. 

As we have noted, during the latter half of the nineteenth 
century large-sca1e waterway as well as highway programs were 
generally neglected in favor of railroad expansion. But around the 
turn of the century renewed interest was displayed by govern
mental agencies in the development both of water and of highway 
transport systems. In both cases this interest crystallized into perma
nent legislative policy soon after the World War, coinciding with 
the revision of national regulatory policy concerning the railroads. 
Congressional policy with respect to water transportation was stated 
as follows in 1920: 

It is hereby declared to be the policy of Congress to promote, encourage, 
and develop water transportation, service, and facilities in connection 
with the commerce of the United States, and to foster and preserve in 
full vigor both rail and water transportation.16• 

This policy has been carried out both by inaeasingly vigorous 
prosecution of river, harbor, and canal improvement projects,16' 
and by the direct governmental operation of water transport serv
ices. The Inland Waterways Corporation was aeated in 1924 to 
operate a common-<arrier barge line on the Mississippi and other 
rivers. This service has since been extended materially under legis
lative action which evidences an intent to make such service a 
permanent part of the nation's transportation plant .... 

- Compare pp. 747-S0. 
- Sec. soo of the Tramportatioo Act, 19'0. 
- For • detailed analysis of the method. used by Coogretll and the Corps of 

Engineers in funherance of the work tee 7S Congo 1 _, S. rep. "7S, Chap. 
VUI. 

- UDder the DeDnilOll Act, 1911, 4S Stat. L 97., the Secretary of War, who 
11 technically responaible for the management of the Inland Waterways Corpora-
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It is difficult to state with precision the rationale of the policy 
which has directed the vigorous governmental promotion of water
way facilities and services, especially since 1920- Those who have 
been most active in promoting the program have usually advanced 
three general arguments: (I) that transportation by water is in
herently cheaper than by other media, IU (2) that water transport 
facilities are required in the public interest to serve either as poten
tial or actual regulators of railroad rates and services,'" and (3) 
that water service is needed to supplement that furnished by the 
railroads. On the latter point the House Committee on Interstate 
and Foreign Commerce observed, in reporting out the bill which 
created the Inland 'Waterways Corporation: "It has become ap
parent that the railroads cannot possibly furnish adequate trans
portation facilities to take care of the future commerce of the coun
try."261 

As we have already pointed out the combined efforts of govern
mental and private enterprise have created such a plethora of 
transportation facilities that the chief objective of public policy in 
certain fields of transportation at the moment is to curb so-called 
destructive competition by restricting the production of service 
and by putting a floor under price competition. But in the face of 
this situation there has been no modification of promotional policy 
in the competing fields. Now, as in the past, no effective attempt is 
made to correlate the waterway with the highway promotional pro
grams, or either of these programs with the controls imposed on 
railways and motor carriers. So long as this situation prevails the 

tion, is authorized to extend the service to tributaries (other than the Ohio) of 
the Mississippi and to other connecting waterways. An act of 1937, So Stat. L 
304, permits him to extend the service to the Savannah River. 

Pursuant to the terms of the SecrmJ PImI _ G~_ ReorK-a.ui_ (7' 
Congo I sess., H. doc. 288), the Inland Waterways Corporation wat tran ... 
ferred to the Department of Commerce. This plan wat transmitted to Congrae OD 

May 9, 1939 and was made effective July I, 1939 by a Joint Resolution of CoD
gress, Pub. res. 20, 76 Congo 

- This argument would appear to support the position that the service could be 
e~ed to develop privately. 

This contention was advanced by the Windom Committee in 1'74 as a basis 
for the national treatment of the entire transportation problem. Its central thesia 
was rejected in the Cullom Committee report in 1116, and in COIIgraRona.I adop
tion of the policy which was embodied in the II I 7 Act to Regulate Commerce. 

- 68 Congo I sess., H. rep. 375 (191 4), p. 5. 
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nation's promotional and regulatory policies will continue to work 
at cross purposes. 

The area of potential friction engendered by these incompatible 
linea of action has recently been increased materially by the estab
lishment of a separate administrative agency for the exercise of a 
wide range of promotional and regulatory powers over water trans
port services. The United States Maritime Commission"'· now 
exercises sUch major functions as (I) the administration of con
struction and operating subsidies designed to expedite the develop
ment of an "adequate" merchant marine, (2.) the operation of ves
sels belonging to the United States government, (3) the super
vision of maritime labor relations, and (4) the regulation of rates 
of all common carriers by water,.·· except those operating on in
land rivers.ITO Direct supervision of safety, however, remains with 
the Bureau of Marine Inspection and Navigation. While there is 
considerable question as to the validity of combining into a single 
agency, such as the Maritime Commission, functions of a purely 
promotional character with those of a regulatory nature (involving 
the exercise of judicial powers and procedures), our chief interest 
here is in the problems created by the division of regulatory autho~
ity over water transport services among several agencies. 

As we have already observed, the Interstate Commerce Act is 
applicable to ''the transportation of passengers or property wholly 
by railroad, or partly by railroad and partly by water when both 
are used under a common control, management, or arrangement for 
a continuous carriage or shipment."1T1 The Interstate Commerce 
Commission, therefore, has power to 6x maximum, minimum, or 
precise rates, fares, and charges, of railroad<ontrolled water car-

- Czea~d by the Merchant Marine Act of 19]6 and given expanded powen 
und~r the Men:hant Marine Act of 1931. 

- As defined in the Shipping Act of 191'. for analysia lee 75 Cong. 1 -.. S. 
re~ 1175. Chap. VIII. 

Minimum ratea of common carrien operating on the Great Lakes are not 1Ut.. 
jed to regulation • 

... The ex~nt to which rail carrien may own and opera~ wa~r carrie" ia de
fined by law under the ~nns of the Pananta Canal Act of 191 a Dnder which < I) 
use of the Panama Canal by rail-controlled wa~r carrien ia alaogffilu prohibited. 
and <a> common camera subject to control by the Intentate Commen:e Commit
lion may otherwise operate water camera only with the penni.sion of that agmc:y. 
For detail. lee 7S Cong •• _. s. rep. 1175. p. 401. 
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riers.212 Moreover, it may require an independent water carrier to 
enter into an arrangement for continuous service at joint rates with 
common carriers subject to the Interstate Commerce Act,'" and 
may control the various features of the through operation"" 
Through operations voluntarily entered into by independent wate~ 
carriers and carriers subject to the Interstate Commerce Act are 
also subject to the control of the Commission. In no case, however, 
does the Commission exercise control when the transportation serv
ice is carried on wholly by water. 

Federal regulation of those phases of water transportation which 
are not related to rail service through' ownership, control, or co
ordinated service was inaugurated in 1916 with the passage of the 
Shipping Act.275 Since that date the scope of jurisdiction and ob
jectives of regulatory activity have been expanded and altered 
through a series of supplementary enactments,1T8 culminating in 
the Merchant Marine Act of 1938. 

The regulatory authority vested in the Maritime Commission to 
supervise water transport is not now so comprehensive as that 
exercised by the Interstate Commerce Commission over rail and 
motor media.277 There is, however, no reason to believe that it will 
not eventually develop into a complete system of managerial super
vision. In any event the difference is one of degree and not of 

... Rail-controlled water carriers are also subject to various other provisions of 
the Interstate Commerce Act. Determination of which of the provisions of the act 
are to apply to these carriers is left to the Interstate Commerce Commiuion. It has 
ruled, for example, that the provisions of the act which refer specifically to com
mon carriers by railroad do not apply to the water carriers. Sec. I, relating to 
certificates, and sec. zo(a), concerning issuance of railroad securitiet are, there
fore, not applicable to rail-controlled water carriers. See Proceaure untie,. Barge 
Line Act, 148 I.C.C .. 1Z9 (19z8) and numerous other cases, such as 91 I.C.C. 
455 ('9Z4); 109 I.C.C. 5z9 ('9z6); 83 I.C.C. 160 (19 Z 3) • 

.. , Under the terms of secs. 1(,) and IS (I) of the Intentate Commerce Act I 
the Panama Canal Act, '91Z; and the Dennison Act, 19z8. 

If. For general discussion see 73 Congo z sess., S. doc. 15Z, pp. 16:&-64_ 
>II 39 Stat. L. 7z8. 
"'Merchant Marine Act, 19zo, 41 Stat. L. 9881 Merchant Marine Act, 19z8, 

4S Stat. L. 689; and Merchant Marine Act, 1936, 49 Stat. L. 19851 Merchant 
Marine Act, '938, sz Stat. L. 953. 

m For example, inland waterway transport, carried on independ.,ntly of rail con
trol or joint arrangement, is subject to no effective regulation. And the Maritime 
Commission has only indirect power to control the volume of coastal and inter
coastal service, through the granting of construction and operating lubsidiet and 
the fixation of rates. 
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substance. The significant point is that this line of regulatory action 
has been developed legislatively and is now administered as a 
separate and distinct policy apart from the organic body of national 
transportation policy embraced in the Interstate Commerce Act 
and its most important recent amendment, the Motor Carrier Act, 
1935. As a result, the federal government is committed to wholly 
divergent lines of regulatory procedure, for, as we have seen, the 
regulation of motor transport services was undertaken either as a 
means of establishing a parity of regulation between rail and 
road media or as a move toward the ultimate goal of developing 
an articulated national system of transportation. To achieve either 
purpose it was deemed necessary to centralize in a single agency 
the administration of both systems of regulation. Considerations 
which motivated the adoption of such a congressional policy are 
equally applicable to the regulatory treatment of water transporta
tion. In this particular sphere of government relations to trans
portation there is, therefore, an obvious need for reorientation of 
policy and procedure. If water transportation is to be promoted 
and regulated as an independent system with no official regard to 
goals being sought through other lines of public action, considera
tions of consistency and equity suggest that other transportation 
agencies should be accorded similar treatment. Logically the adop
tion of such a principle would lead to the creation of a railroad, a 
highway transport, a waterways, and an aeronautics commission, 
each charged with the special advocacy and regulation of a particu
lar form of transportation. 

That precisely this is the trend in transportation policy is indi
cated by the character of recent legislative action in the field of air 
transportation. 

A;' Irilnsporllll;on.. Prior to 1938, government relations to this 
most recently developed transport medium were centered in (I) 
the promotion of air navigation as an arm of national defense, 
(2.) the promotion of commercial air transport through air mail 
subsidies, and (3) the safety regulation of all classes of air naviga
tion.ITI In fact, before 191 S Congress had indicated no official 

.. Civil ail' transportation in the broader Kille of the term includes: (I) sched
uled commercial air transport Kl'Vice. (a) mi.:ellaneout commercial Bring. and 
h) private 01' noncommercial Bring. 
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interest in this medium of transportation. Between 1915 and 1926, 
however, provision was made for a variety of aids, designed primari
ly to develop aviation for military purposes. And since 1926, the 
federal government has been promoting all phases of air trans
portation by the use of a wide variety of devices. At the same time 
it has imposed varying degrees of regulatory control over all di
visions of the industry. 

Beginning with the Air Commerce Act of 1926,171 Congress has 
evolved a policy in which emphasis has progressively shifted from 
the military to the economic aspects of air transportation. All recent 
adjustments of federal policy in this field have uniformly tended to 
increase the extent of governmental responsibility for the encour
agement of air transportation as an integral part of the transporta
tion system of the country. 

This trend culminated in the enactment of the Civil Aero
nautics Act of 1938/80 which not only extended the scope of public 
control but established a novel type of administrative organization 
to effectuate the purposes of the act. All the basic functions, both 
of a promotional and regulatory nature, formerly distributed 
among several government agencies, were centralized in a single 
administrative agency-the Civil Aeronautics Authority. This ad
ministrative agency is made up of three distinct divisions: (I) the 
"Authority" itself, composed of five members appointed by the 
President with the advice and consent of the Senate, (2) a single 
Administrator, appointed in the same manner, and (3) the Air 
Safety Board composed of three members appointed by the Presi
dent with the advice and consent of the Senate.281 

... 44- Stat. L. 568 • 

.. 52. Stat. L. 973. 
2Bl Prior to enactment of the Civil Aeronautics Act, 1938, primary control over 

air transportation was vested in the Bureau of Air Commerce of the Department 
of Commerce, the Division of Air Mail of the Post Office Department, and the 
Bureau of Air Mail of the Interstate Commerce Commiaion. Other federal agen
cies which contribute in a more indirect manner to the accomplishment of the air
transportation objectives are the National Advisory Committee for Aeronautia, 
the Weather Bureau of the Department of Agriculture, the Coast and Geodetic 
Survey of the Department of Commerce, the National Mediation Board, and 
emergency units such as the Public Works Administration and the Worb Pro
gress Administration. 

On April II, 1940 the President sent to CongretS Reorganization Plan No. IV 
(issued pursuant to authority granted in Public No. 19, 76 Cong. 1 -.). Among 
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While the Administrator and the Air Safety Board are instructed 
to "co-operate with the Authority in the administration and en
forcement of the Act," it appears that in actual practice each divi
sion will function as a semi-autonomous agency. The law specifically 
states, for example, that "the Board shall exercise and perform its 
powers and duties independently of the Authority and shall not be 
assigned any duties in, or in connection with, any other section or 
unit of the Authority.mll Moreover it appears that, under the sub
stantive provisions of the law, the Administrator in his capacity as a 
promotional agent and the Authority in its capacity as a regulatory 
commission, will each function as a self-contained operating unit. 
Neither has any effective power to direct or control the functioning 
of the other. 

Regardless of how these lines of administrative authority and 
responsibility may work out in practice, the provisions of the Civil 
Aeronautics Act evidence a clear intent on the part of Congress 
to deal with air transportation as a specialized field. They are de
signed, first, to promote the development of an independent system 
of air transportatio~ without particular reference to lines of prom~ 
tional or regulatory activity being pursued with respect to other 
transport media; and, second, to regulate air transport companies 
so as to preserve the "inherent advantages" of transportation by 
air, also without reference to the controls adopted in the other 
transport fields. In carrying out his mandate for "the encourage
ment and development of an air-transportation system properly 
adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the 
national defense,"'" the Administrator is charged with no responsi
bility to condition his recommendations or actions by consideration 

other things thi. plan abolishes the Civil Aeronautics Authority .. aD indepeDdeDt 
agency and transfen aU of its functioDl to the Department of Commerce. The 
work DOW performed by the Air Safety Board is combined with the regulatory 
function. of the newly desiguated Civil Aeronautics Board which, under the new 
plan, is .upposed to operate u an -independent" agency withiD the framework of 
the Department of Commerce. ID addition, the Weather Bureau is transferred 
from the Department of Agric:ulture to the DepartmeDt of Commerce. 

Sinre Congresa did not disapprove, it appears, u this book goes to Pre.. that the 
plan will become effective June II, 1940. 

- sa Stat. L 973, Title VII, tee. 70.(b). 
- sa Stat. L 973, Title I. tee. a(a). 
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of the transportation problem as a whole. Under these circum
stances the Administrator will naturally function as a special advo
cate for air transportation, just as do the Public Roads Administra
tion and the Corps of Army Engineers in the respective fields of 
highway and waterway promotion. 

Similarly, the Authority is not required to consider competitive 
conditions (as between air and rail, highway, or water services) in 
the performance of its statutory duty to regulate air transporta
tion " ... in such manner as to recognize and preserve the inherent 
advantages of, assure the highest degree of safety in, and foster 
sound economic conditions in, such transportation, and to improve 
the relations between, and co-ordinate transportation by, air car
riers. . • .))284 Inter-carrier relationships are not mentioned. By 
contrast, it will be recalled that while one of the declared purposes 
of the Motor Carrier Act of 1935 is to " •.. recognize and preserve 
the inherent advantages of, and foster sound economic conditions in, 
such transportation [by motor carriers] and among such carriers 
in the public interest," another corollary purpose is to "improve 
the relations between, and co-ordinate transportation by and regula
tion of, motor carriers and other carriers.1J285 

It will be seen from this brief review that governmental relations 
to highway, water, and air transportation are governed by a hetero
geneous set of legislative purposes and by widely divergent theories 
of administrative organization and procedure. As the case now 
stands the Federal Works Agency through the Public Roads Ad
ministration (formerly the Bureau of Public Roads of the Depart
ment of Agriculture) is engaged in the active development of im
proved highway facilities. The War Department, through the 
Corps of Army Engineers and the Department of Commerce 
through the Inland Waterways Corporation, are constructing, main
taining, and operating facilities which tend to increase the competi
tive range and effectiveness of water transport agencies. The Treas
ury Department and the Department of Commerce, through the 
Coast Guard, the Bureau of Lighthouses, and the Bureau of Marine 

.. The same, Title I, sec. 2 (b). 
- 49 Stat. L. 543, sec. 202(a). 
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Inspection and Navigation are supplying general 'aids to all forms 
of water navigation. And the Maritime Commission is empowered 
to subsidize the construction and operation of foreign and inter
coastal shipping facilities. Finally, in the field of air transportation, 
the Civil Aeronautics Authority is charged with the construction 
and maintenance of aids to air navigation, the administration of 
air mail subsidies, and, in general, the encouragement and develop
ment of an "adequate" system of air transport. 

These extensive and diversified promotional activities are con
stantly adding to the aggregate of the nation's physical transporta
tion plant. What is more important, during the past two decades 
these additions to the plant of the various transport media have 
produced dislocations in the relative competitive positions of major 
transport industries. In an effort to control the impact of these 
economic dislocations and frictions, public authority has not only 
extended the range of previously adopted schemes of supervision 
but has devised different types of control machinery. Regulation 
of motor carrier transportation has been co-ordinated, administra
tively at least, with railroad regulation by vesting in the Interstate 
Commerce· Commission similar degrees of managerial supervision 
over both agencies. But supervision over water and air transporta
tion agencies has been delegated to separate governmental units. 
The prosecution of these lines of promotional and regulatory action 
has never been unified by the adoption of a national policy directed 
toward a definable transportation goal. As a consequence there exists 
a clear need for reconciliation of the numerous divergent lines of 
governmental action with the operating facts of the existing trans
port situation.· .. 

VI. SUMMARY OF MAIN ISSUES 

In reviewing the evolution which has occurred in government 
relations to transportation during the past half-century we have 
observed that constructive results of substantial proportion have 
been achieved in the areas both of regulation and promotion. The 

- Bill, designed among other things to bring domettic water carrirn andrr con
trol of the Intrntate Commrrce Commission and to facilitate railroad consolidation 
have paeerd both hollIeS of CongrrSl and are now in confrrrace. Air transportation, 
howrver, is not a!ected, exclusive control bring lrft with the Civil ArroaantiCi 
Authority. 
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full effectuation of regUlatory objectives has, of course, been ham
pered by all of the administrative, judicial, and legislative problems 
which, are normally encountered by public authority in attempts 
to require the managers of privately owned enterprises to perform 
according to governmentally prescribed standards. From the out
set, jurisdictional conflicts have arisen concerning the division of 
authority between the federal and state governments on the one 
hand, and among the co-ordinate branches of the federal govern
ment on the other. Many of these conflicts have been resolved 
through the assumption by the federal government of almost exclu
sive regulatory authority over railroad transportation, and through 
the incr't!ased weight which the courts have given to the Interstate 
Commerce Commission's findings of facts and the exercise of regu
latory judgment based upon those facts. And, although, in many 
instances, legislative correction of major defects in the substantive 
provisions of regulatory law was not effected until many years after 
the need for remedial action had been demonstrated, the general 
tendency has been toward a gradual clarification and filling out of the 
Commission's authority. Moreover, its administrative effectiveness 
has been progressively advanced through the perfection of procedure 
and organization and through the recruitment of competent per
sonnel. Public action has thus contributed substantially to the modi
fication of those obnoxious discriminatory practices which originally 
motivated the assertion of regulatory authority. Railroad manage
ment has been made more responsive to the interests of its patrons; 
the general quality of the service has been improved; various phases 
of financial management have been subjected to control; and the 
collection and interpretation of transportation data have greatly 
facilitated public discussion and understanding of the nature of 
the so-cilled "transportation problem." In addition to these con
structive results which have flowed from the pursuit of regulatory 
activities, government enterprise has played an active and sub
stantial role in the physical extension and maintenance of the 
transportation plant. 

We have also noted, however, that while public authority has 
achieved marked success in various phases of its regulatory activity 
and in the physical extension of the transportation plant, the chang-
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ing character and broadening scope of its regulatory jurisdiction 
and the methods by which its promotional activities have been 
pursued have created stresses in the entire transportation structure. 
Although there have been numerous contributing forces, we believe 
that in final analysis the aggregate magnitude of these stresses 
may be explained by the problems which have grown out of the 
substitution of public managerial supervision for remedial control 
of privately managed transport enterprises and by the emergence 
of important conflicts between public regulatory and promotional 
policies. . 

The concept of public managerial supervision has been gradually 
substituted for the original concept of public regulation which 
consisted mainly in the attempt to maintain competition and to 
control discriminatory practices. But this development has not been 
accompanied by the establishment of criteria or mechanisms capable 
of testing the quality of public performance, or of holding public 
agencies directly accountable for the results of their decisions. 

Since 1920, the federal government has been committed to a 
policy of fostering the development of a unified system of railroad 
transportation adequate to serve the "present and future" require
ments of the country. It has, however, divided the responsibility 
for effectuation of this policy between private management and 
public authority. In the matter of consolidation of properties, for 
example, the initiation of specific proposals rests wholly with 
private management. The Interstate Commerce Commission is 
vested only with power to formulate a broad consolidation plan 
and to approve or disapprove specific proposals made by private 
management. Moreover, in the exercise of that power the Com
mission is governed by statutory specifications looking toward the 
preservation of competition and existing trade channels. 

In other respects, however, Congress has delegated to the Com
mission powers which in the final analysis require or enable it 
to make the basic decisions, either initially or through the process 
of review, with reference to pricing and quality of transportation 
service. In the exercise of such powers the Commission no longer 
functions merely as the regulator of transport enterprises. Regard
less of its own inclination, the Commission in administering the 
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broad discretionary powers contained in the present rule of rate 
making, is by the nature of the function it performs forced to 
make decisions of a managerial character. 

In recent years, general railroad rate cases have involved only 
one fundamental question, namely, the determination of the rate 
level which, under an existing or anticipated level of general busi
ness activity, taking account of probable inter-carrier competition, 
may be expected to produce the maximum amount of net revenue for 
the carriers concerned. To arrive at a decision, the Commission 
must forecast general price and production trends, the Bow of traffic, 
and the changes in the relative competitive position of alterna
tive media. Moreover, it must formulate criteria as to what con
stitutes "honest, economical and efficient management," and deter
mine whether or not standards of managerial performance prevail
ing at any given time conform with those criteria. None of these 
essential factors is subject to quantitative measurement. The evalu
ation of each, whether made by the majority vote of commissioners 
sitting as a public regulatory body or by the concerted action of 
railroad management, must be based largely on business judg
ment.2B7 Precision is not achieved merely by couching these expres
sions of judgment in language drawn from broad concepts of equity, 
justness, and reasonableness. 

When private management and the Interstate Commerce 
Commission arrive at divergent business judgments as to the ec0-

nomically desirable level of railroad charges, as they frequently 
do, the Commission possesses and has consistently exercised the 
power to substitute its judgment for that of private management. 
The exercise of this type of managerial supervision is producing 
a situation in which neither private management nor public author
ity can be held clearly accountable for the financial solvency and 
general operating effectiveness of the regulated enterprises. 

On the one hand, private management is definitely and in many 
respects narrowly limited in its freedom to take such action as it 
deems advisable in the discharge of its responsibility to the private 

Sf We are not here discussing the problem of rate regulation designed specifi
cally to prohibit discriminatory charges, Dor general rate cues involving exorbi
tant charges in the sense that excessive profits are being made on the performance 
of transportation services. 
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ownen of railroad properties. On the other hand, the regulatory 
commission cannot be held fully responsible for any failure to 
achieve the financial stability and unification of the nation's railroad 
.yltem. In some important respectl its initiative is circumscribed by 
constitutional and .tatutory limitations. But what is more important 
no legislative consideration has been given to the fundamental 
problem of holding regulatory authorities directly responsible for 
the financial results of their managerial decisions. Thus funda
mental contradictions have developed between the stated objectives 
of railroad regulatory policy and the means provided for achieving 
those objectives. Not only are the resultant frictions operating with 
corrosive effect upon the forces which animate a system of private 
enterprise; but they are also negating many of the public managerial 
functions which were intended to supplant or supplement private 
initiative. 

These difficulties, many of which appear to be inherent in any 
Bystem of governmental managerial supervision, have been intensi
fied by recent depression conditions. But even aside from the influ
ence of cyclical factors, recent promotional and regulatory policies 
in the field of highway, water, and air transportation have increased 
the ordinary difficulties encountered in the managerial supervision 
of railroad transportation; and they have produced conflicts among 
important phases of regulatory and promotional policy. 

The lines of promotional and regulatory action pursued especially 
since 1920 have not been directed toward any unified transportation 
objective. Promotional activities in the fields of highway, water, and 
air transportation have been pursued as independent legislative 
and administrative programs. In appropriating public funds to 
be utilized in the extension of the country's transportation plant, 
Congress has not been governed by any general criteria of the 
country's need for transportation facilities. The net effect of these 
activities has been the development of intensive inter-agency com
petition. There has, therefore, developed a fundamental conflict 
between public policies which on the one hand seek, through both 
promotional and regulatory policies, to expand or preserve a sub
stantial degree of interline and inter-agency competition, and on 
the other hand undertake, through public managerial supervision, 
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to prescribe the amount, character, and price of each of the major 
types of transportation service which in' the judgment of public 
authority will serve the general public interest. In recent efforts to 
deal with this situation public policy has been influenced by two 
basically opposed theories. 

One school of thought advocates an articulated system of public 
control designed to co-ordinate all major transport agencies into 
a unified national system. Under this theory it is maintained that 
the regulatory system should facilitate the limitation of each 
agency to its so-called economic sphere of operation. Specifically, 
this program calls for the application to all major forms of trans
portation of a unified regulatory system similar in intent and scope 
to that which has been evolved for the control of railway transporta
tion. 

Another school of thought contends that the rise of effectively 
competitive transport media has rendered obsolete the general 
theory of unified managerial supervision, that competition can be 
depended upon to produce an adequate volume of service and 
reasonable rates without the aid of a unified system of affirmative 
public control. It is proposed in effect that each agency shall be 
subjected only to such controls as may be necessary to eliminate 
the abuses arising out of its individual operating practices, leaving 
each otherwise free to establish its position competitively. 

At present, government relations to transportation are governed 
by a confused set of concepts drawn from both of these theories. 
The unified system of managerial supervision applicable to railroad 
and motor carrier agencies may be characterized as dominated by 
the former, although, as we have indicated, the declaration of 
policy and substatitive provisions of the Motor Carrier Act, 1935, 
give evidence of having been substantially influenced as well by 
the latter theory. 

Recent public action in the field of water and air transportation 
has, however, been characterized by a particularistic approach. In 
each of these fields Congress has created a separate governmental 
agency, charged both with promotional and regulatory duties and 
powers. These enactments establish a definite trend away from uni
fied legislative and administrative treatment of transportation serv-
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ices as an organic entity and thus tend further to widen the diver
gencies between the various lines of action now pursued by govern
ment in relation to transportation. 

We have not considered it appropriate to the purposes of this 
study to express any judgment as to the social merits of the several 
lines of promotional and regulatory activity which may be loosely 
referred to as constituting the national transportation program, nor 
to propose a plan under which the different lines of procedure 
might be reconciled. It appears reasonably certain, however, that 
continued pursuit of the numerous divergent lines of action which 
now constitute government relations to transportation bids fair to de
prive the public both of the major benefits which might be expected 
to accrue from private management of competitive enterprise and 
of many which are normally expected to flow from public man
agerial supervision of a monopoly. 



CHAPTER XXIII 

AGRICULTURE 

It is governmental actions of the post-war era-and particularly 
those of the past ten years-that, in the main at least, constitute 
the reason for including agriculture in the list of industrial areas 
specially treated by government. There has, of course, through
out our history been a certain amount of special legislation for agri
culture, as for every other important industry, and a large amount 
of special application of public policies which related to our eco
nomic life in general. But, for the most part, agriculture has oper
ated under the same legal framework, legal opportunities, legal 
requirements, and legal responsibilities which have applied also to 
other industries in America. During the past ten years, however, 
the role of the government in relation to agriculture has been 
strongly modified and extended. These recent changes, it should be 
recognized, grow to no small extent out of conditions and atti
tudes which run back a considerable distance in .our history. 
Hence, we need to examine several features of the situation during 
earlier years, particularly the period between the Civil War and 
the World War. 

I. PRE-WAR GOVERNMENTAL RELATIONS TO AGRICULTURE 

Prior to the Civil War many activities of government were es
sentially stimulative of the agricultural industry. But this was in 
the general sense of diffused support of settlement and develop
ment rather than in a particular sense as giving definite geographic 
direction, determining the choice of crops, or creating unique types 
of economic institutions for agriculture. With some exceptions dur
ing the colonial period, effort was not directed toward restricting 
settlement to the better lands, to instructing or directing the farmer 
as to the methods of cultivation or marketing which he should fol
low, or to determining the amount of production. Feudal institu
tions and mercantilist practices largely gave place during the co
lonial period to freedom of enterprise as the keynote of govern
ment policy. From the adoption of the Constitution to the Civil War 

86. 
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the government sought to make agricultural land easy of access, 
both through the acquisition in full ownership of family-size parcels 
at low cost and through tying these with the market by means of 
constantly better transportation facilities. 

The half<entury. that intervened between the Civil War and 
the World War witnessed the passing of the frontier and the tran
sition of our national economy from one in which extractive indus
tries-and particularly agriculture-were dominant, to one marked 
by a great and growing degree of industrialization. This introduced 
a new factor into the agricultural situation. in that farmers were 
becoming more class conscious, were forming agricultural organi
zations of large size and geographical spread, and were exerting 
their political influence at various points to secure special govern
mental treatment. 

During the decades immediately following the Civil War, the 
business of agriculture was affected in considerable degree by gov
ernment policies developed or conditions created by the war itself. 
As a means of finding placement for demobilized troops, land 
settlement under the Homestead Act was stimulated and the build
ing of railroads, particularly completion of transcontinental lines, 
encouraged and subsidized. This led to a rapid growth in the total 
output of agriculture, with strong emphasis on the staples most 
easily adapted to the prairie and plains region, namely wheat and 
livestock. It operated strongly to increase agricultural exports but 
on levels of price which were disastrous to capitalized values in the 
older farming sections and which meant meager returns even in 
parts of the new low<ost farming areas and generally in poor 
crop years. 

Local or general agrarian distress did not, however, lead to a 
movement on the part of government to deal in special ways with 
the agricultural industry. Farmers on .their part, though they 
formed large organizations of a protective character, such as the 
Grange, the Farmers' Alliance, Wheel, Equity Society, and Farm
ers' Union, did not actively seek such special treatment. Part of 
the activities of these organizations were directed toward com
mercial enterprises-buying, selling, and even manufacture-de
signed to enable individual farmers by joining together to do 
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business on mo!"e favorable terms with traders, processors, trans
portation agencies, and others-many of which were gaining con
centrated power in great corporations. In the political sphere, they 
sought to secure the curbing of these agencies at points where the 
farmer conceived their activities to be inimical to his interest. 

Thus agrarian influence was active or even pre-eminent in the 
agitation for railroad regulation which culminated in the setting 
up of various state railway commissions and the passage of the 
federal Interstate Commerce Act. It was active also in the "anti
monopoly" crusade of the seventies and eighties which eventuated in 
the passing of the Sherman Anti-Trust Act. Agrarian interest like
wise aligned itself at times during these decades with industrial 
labor against "the capitalists." A particular manifestation of this 
class alignment was seen in the farmers' leaning toward "soft 
money" during both the "greenback" movement and the free silver 
campaigns. All this, however, merely shows the farmer's position 
with reference to governmental policy or action affecting the whole 
economy or applying special treatment to other industries. It is 
mentioned here only as affording the background of class con
sciousness and group organization out of which grew subsequent de
mands for special treatment of agriculture, some of which were 
acted upon by government. 

To understand the trend of evolution since the World War
and particularly since I929-we need to consider a great range of 
developments in the closing decades of the nineteenth century and 
the first decade of the twentieth in the perspective of three major 
characteristic features of our agricultural economy. These were: (I) 
the family farm as the unit of operation; (2) the co-operative move
ment as a commercial complement to the pattern of small, separate 
operating units; and (3) the distinctive educational agencies built 
up as an overhead organization to serve agriculture. 

The family farm as the oasis of our economic organization in the 
agricultural industry. Our way of dealing with agriculture from 
the beginning of our national history down to the recent past con
stitutes an outstanding illustration of preservation of private enter
prise in economic organization. That is to say, the assurance of free 
access to natural resources, freedom of migration, freedom in the 
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choice of enterprises, and the maintenance of free access to market 
have been the basic pattern of most that was done. Where the gov
ernment responded from time to time to the demands of organized 
agricultural groups for special railroad legislation, the regulation 
of commodity exchanges, or the standardization of commodities, 
packages, or the trade practices of marketing agencies, the purpose 
was primarily to maintain equality of economic opportunity under 
which free enterprise in agriculture could function effectively. Regu
latory measures to some extent circumscribed the action of the 
farmeF as to methods of handling his product, sanitary care of his 
livestock or premises, or other details in the operation of his farm, 
but this was essentially with the purpose of protecting society in 
general against diseases, fraud, discrimination, or waste in distribu
tive practices. I 

We have already alluded to land policy as the outstanding 
means by which government sought to encourage freedom of indi
vidual enterprise in the expansion of agriculture. The Homestead 
Act of 1862 was designed to give farmers the readiest access to 
tracts of a size suitable for the support of a family. As settlement 
pushed beyond the frontier of adequate rainfall, the policy was 
modified to one of "enlarged homesteads" which permitted the 
settlers to acquire 320, and later 640, acres of land in sub-humid or 
arid areas. Whatever the economic wisdom or technological feasi
bility of these measures,' they were definitely designed to give the 

• Certain inltanc:et of a different type of legislation significant for' agriculture-
though applied elsewhere-may be noted. An example is the restrictive legislation 
on the manufacture and ale of oleomargarine. The licensing of manufacturen of 
thi. product, the prohibition of the use of artificial coloring (freely employed by 
butter manufacturen), the invidioUi requirement that Itores where it was sold 
ahould be placarded, and finally the levying of !aXel which were almoet, if not 
quite, prohibitory, constitute a type of protection for dairymen which must be 
regarded as giving them ''special treatment" by government. For further dilcllllion 
of some of thele regulation., see Chap. XXVI. 

I To a considerable extent, it appean that this policy had the effect of encouraging 
settlen to attempt farming on tracts unsuitable under the prevailing moilture condi
tion. for conducting crop and liVeitock farming, and interfering with 1'&DC'.h farm
ing, to which the eection was adapted, because it resulted in undue cutting up of 
range lands. 

It may be ooted at this point that the government also followed a practice of 
making lavish land graoll to railways. This resulted in an amount of excellent 
land coming into their hands for speculative holding which was large as compared 
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farmer and his family an opportunity to settle wherever he chose 
and follow whatever type of farming he thought suitable to his la
bor force, his capital resources, and the character of the land.' 

In seeking thus to stimulate or at least facilitate the largest pro
ductive use of our resources, the government took one further step 
which might be regarded as constituting special treatment of agri
culture. This was in its various "reclamation" operations. Here it 
made liberal outlays for the purpose of irrigating (or occasionally 
draining) lands which would become productive only if large ini
tial outlays of capital were made. While in varying degrees these 
outlays were to be repaid out of the purchase price of the land, 
water rights, or rentals, such enterprises entailed considerable ulti
mate cost to the government. Whatever advantage this may have 
conferred on the particular farm groups or on the nation as a whole 
in the way of cheap and abundant supply of agricultural products, 
the introduction of these new areas sharpened the competition which 
had to be met by farmers in older sections. 

While the technological conditions and requirements of agri
culture are the chief protection of the small-scale character of the 
industry, government during the period under consideration took 
many positive steps to preserve its individually free and competi
tive character. On the one hand, it took steps to check the growth 
of private or corporate concentration of control, and on the other, 
it refrained from governmental regulation or direction of farmers. 
A few states dallied with the idea of progressive taxation as a 
means of preventing the accumulation of large land holdings. or 

with what went into the hands of working fanners under the Homestead Act. 
Permanent working. ownership was also interfered with by later modification. 
in the Homestead Law, nominally in the interest of the holding operator in that 
it shortened the time within which he could acquire full ownership. In effect, thi. 
shortening was largely used as a device by which lands could be proved up by 
"dummy" owners within the shortest space of time and then turned over to lpecula
tive holders, who were thus enabled to acquire tracts much larger than had been 
contemplated under the Homestead policy. 

I Though proposals were actively pressed to protect the settler against him.elf 
by restricting his right to alienate his homestead, such action was not taken. A. a re
sult, the Homestead Acts implemented land speculation aa well as settled fanning. 
Sometimes this was small-scale speculation of great land companies, using "dummy" 
entrants to amass large holdings. In part, however, this feature of the Homestead Acts 
had the precise effect of permitting the consolidation of an economic operating unit 
where even 640 acres was too small to support a family, notably in sub-humid regiom. 
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lOught to restrict the right of corporations to engage in farming 
operations.' Likewise, from time to time, as it appeared that trad
ers, processors, or transportation agencies that handled farm com
modities were operating to the disadvantage of the farmer, various 
protective steps were taken, such as the establishment of official 
grades and standards and public inspection. 

Special steps were taken also to see that the farmer should not 
merely have physical access to markets through equitable railroad 
service and be provided with a comprehensive system of "farm-to
market" highways and that trading practices in these markets 
should, so far as possible, give the small seller equal bargaining 
opportunity in dealing with the large buyer. Beyond this, govern
ment action went far toward improving conditions of communi
cation, first through the inauguration of rural delivery of mail and, 
second, through the development of an extensive system of crop 
and market information. This was at first delivered in mimeo
graphed form by mail, with up-to-the-minute quotations telegraphed 
to primary marketing points. This brought current market informa
tion within reach of those farmers who had telephones; with the 
coming of the radio this service has been given a much wider spread 
and greater frequency. Since these services have become an integral 
part of the educational overhead organization of the agricultural 
industry, we shall return to them under our third subdivision. 

Finally, the government sought to assist small-scale operators 
in gaining the advantages that came to other industries through 
large-scale operation, by enabling individual farm operators to 
join together for the performance of commercial, credit, and even 
operative functions which could not be performed effectively, 
economically, or at all within the limits of a family-size farm. The 
co-operative association, therefore, became a characteristic clement 
in the structure of American agriculture. It is significant for our 
purposes because of the fact that eventually co-operative agencies 
became one of the most important avenues through which govern
ment began to deal with agriculture as an area of special treatment. 

T 116 &o-operllliv6 mO'fJemenl. Many forms of pioneer community 

°In lOme 14 .tatra the farm homestead (up to varying amounts) is exempt from 
.tate taxra. in a few. from local taxa aleo. 
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enterprise such as barn raisings, c~rn huskings, and· cattle drives 
probably .constituted the background out of which simple co
operative associations in agriculture arose. Apparently a few at
tempts had peen made at setting up formal organizations for con
tinuous operation in the selling of staple commodities prior to the 
Civil War. But it was as part of the Grange movement following 
the Civil War that agricultural co-operation began to expand and 
take on definite structure and practices. Rather than being fostered 
by government at the start, it encountered considerable difficulties, 
negative in that suitable statutes for the incorporation of such en
terprises were lacking and positive in that the various state anti
trust laws were invoked against' the co-operatives.6 

A few crude enabling acts appeared in several states during the 
period from 1866 to 191I. At the latter date a new wave of co
operative activity began, which resulted in putting laws of the 
"Rochdale" type6 on the statute books of Wisconsin and Nebraska. 
These were widely copied by other states-eventually some 24 in 
number. Meanwhile the issue of conspiracy in restraint of trade had 
been raised against the co-operatives, and they had been outlawed 
by decisions handed down by two state supreme courts. T As a re
sult, agrarian interests called upon the federal government to de
fine national policy on the matter. This was done in 1914 in sec
tion 6 of the Clayton amendment to the Sherman Anti-Trust Act, 
in the following language: 

Nothing contained in the anti-trust laws shall be construed to forbid 
the existence and operation of labor, agricultural, or hortic~tural or
ganizations, instituted for the purposes of mutual help, and not having 
capital stock or conducted for profit, or to forbid or restrain individual 
members of such organizations from lawfully carrying out the legitimate 
objects thereof; nor shall such organizations, or the members thereof, 
be held or construed to be illegal combinations or conspiracies in restraint 
of trade, under the anti-trust laws. 

• In order to dispense with numerous particular citations in this section, the reader 
may be referred to Edwin G. Nourse, Legal StatUI 0/ Agricultural Co-operation 
(192.7). 

• That is, based on personal membership with small contribution. to working 
capital, one-man-one-vote, no proxies, and earning. returned to patron memben 
in proportion to the volume of their patronage. 

• Ford v. Chicago Milk Shippers' Association, ISS Ill. 166, 39 N. E. 65 1 (1195); 
Ree~es v. Decorah Fanners' Co-operatwe Society. 160 Ia. 194, 140 N. W. 844 
(1913). 
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This provision 'has been wid~ly though erroneously referred to 
as "exempting co-operatives from 'the provisions of the. 'anti-trust 
acts." As a matter of fact, study of the legislative history of the 
provision as well as subseque~ developments', shows. clearly that 
this was not intended to make agricultural co-operative associations 
an exception from a general rule applying to business organizations 
but was merely 'designed to prevent such groups from being dis
criminated against under a law designed to prevent monopolistic 
concentrations of economic power. Since the farmer who partici
pates in a co-operative association retains the individual independ
ence of his business enterprise rather than merging it in a larger 
corporate entity, literal interpretation of the Sherman Act would 
bring any organization of this character for joint selling, even by 
a mere handful of farmers, within the prohibition of the statute;' 
and both federal and state anti-trust laws were in fact so invoked. 
The Clayton amendment simply declared that the mere fact of 
association in a joint enterprise would not make a co-operative (if 
non-stock and non-profit) illegal, but left the subsequent actions 
of these associations subject to the prohibitions of anti-trust statutes. 

In sum, the course of legislation, federal and state, during the 
late pre-war years had been such as to remove many legal disabili
ties from the path of the co-operatives and to provide, over most of 
the area where interest was active, enabling acts which facilitated the 
formation of this distinctive type of farmers' commercial organi
zation. The war itself furnished a period of intensive organizational 
activity s!) that the conditions were ripe for the emergence of agri
cultural co-operation as an area of special treatment after the war. 

EJU&.tioml.nJ advisory rel.tions of gO'fJemmenllO agriculture. 
Agricultural education has had a distinctive development in this 
country, with large emphasis on all phases of research. It has 
stressed extramural as well as intramural activities and adult as 
well as adolescent teaching.lo A foundation for government's edu-

• See p. 887. 
• Compare Vol. " pp. all-I •• 
.. For detailed discussion of the development of educational agencies for agricul

ture, lee A. C. True, .I HisJory 01 AgrkwlJlINl Extnllio" W""j ;" 1M UrliuJ 
SUUI. '785-'9~.J. U. S. Department of Agriculture Miacellaneous Publication No. 
IS (1918) I .I Hislory 01 AgrkwlJ ... .s E~;_ IIrIil Rmlll'C" iff 1M 
U";I.J Still". ,607-'9.5. U. S. Department of Agriculture Miacellaneous Publica-
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cational leadership in agriculture had been laid in 1862 when a 
rather obscure agricultural secretariat was raised to the dignity of 
an executive department under a commissioner.t1 The duties laid 
upon this department were to acquire and preserve all the informa
tion concerning agriculture which it could "obtain by means of 
books and correspondence and by practical and scientific experi
ments ... by the collection of statistics •.• and by other approp
riate means ... to collect as [the commissioner] may be able, new 
and valuable seeds and plants, to test by cultivation the value of 
such of them as may require such tests, to propagate such as may 
be worthy of propagation, and to distribute them among agricul
turists." 

This was the beginning of activities on the part of the federal 
Department of Agriculture which have included a great amount 
of research work at home, exploration in foreign countries to se
cure plants and practices suitable for introduction here, and de
velopment of statistical work-both collection and interpretation. 
Under: the Morrill Act of 1862, "land grant colleges" were au
thorized for all the states, and they grew rapidly in number and 
in the funds given for their support, this burden being shared by 
the federal and state governments. While they were set up as 
"colleges of agriculture and mechanic arts," the agricultural activi
ties very greatly overshadowed the engineering activities, and in 
1887 the agricultural side of the work was still further strengthened 
through the establishment of agricultural experiment stations. 
These, like the teaching branch, have been supported jointly by 
federal and state funds. 

In conducting this research on behalf of agriculture, the gov
ernment has carried the burden of technological exploration and 
improvement much more fully for this industry than it has for 
others, although such agencies as the Bureau of Mines and the Bu
reau of Standards are comparable, and after the lapse of some 
years engineering experiment stations have also been established 
at the land grant colleges. In recent years, moreover, the pro-

tion No. "51 (1937); and Edward Wiest, Agricultural Organization in tM UniteJ 
States (19"3) . 

.. Not attaining the rank of a Cabinet position until J 889. 
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gram of the agricultural experiment stations has been broadened 
to include economic and social as well as technological lines of 
investigation. Through devices which we shall examine presently, 
the results of this latter type of research work were so assiduously 
brought to hear upon the thought and action of farmers as to have 
a considerable influence in guiding the course of the industry and 
determining tho character of its organization. But, though gov
ernment became a more active influence in shaping the actual struc
ture and functioning of this industry than of others, except those 
where regulatory commissions have been set up, it was by way of 
implementing rather than superseding free enterprise. The indi
vidual farm operator was still free (except for certain sanitary 
requirements) to farm precisely as he pleased. 

In addition to college teaching and experiment station research, 
a third distinctive feature of the American system of agricultural 
education grew up in the form of what is known as "extension 
service." From 1870 on, an increasing number of states conducted 
agricultural discussion meetings among farmers, and after 1900 
the United States Department of Agriculture joined in the support 
of such work. By the early years of the twentieth century, a well
developed system of publicly supported "farmers' institutes" cov
ered practically the whole country. Gradually this extramural 
teaching came to include "demonstration" work on individual 
farms and to employ a considerable number of peripatetic spe
cialists attached "to the state institution but working with single 
farmers or small groups wherever local problems developed or 
local interest was manifest. 

During the years just before the World War, this developed 
into a system of organized county and community groups or "farm 
bureaus," with a continuous program of discussion and with resi
dent local workers, known as "county agricultural agents" or "farm 
advisers." With the passage of the Smith-Lever Act in 1914 fed
eral funds were made available on a broad scale for the support 
of such work in every state. Thus the whole agricultural industry so 
far as it cared to avail itself of government educational assistance 
was put in touch with a nation-wide system of investigation and 
education. The individual farmer through his county farm bureau, 
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with its resident county agricultural agent, could call upon the 
traveling extension specialists, who could draw upon the resources 
of the state experiment station. State work in turn was co-ordinated 
through the Extension Service and the federal Office of Experiment 
Stations and drew upon the investigational, service, and regulatory 
work of the United States Department of Agriculture.lI 

While this development of educational and investigational work 
on behalf of agriculture was extensively and intensively greater 
than that undertaken for other industries/8 the tradition of free 
enterprise was fully maintained. Services were made freely availa
ble to those who were interested in using them but no one was 
compelled to do so. A large farmer actively in touch with govern-

.. Individual states also maintain state boards or departments of agriculture, 
bureaus of markets, and other agricultural agencies. Some of these participate in 
educational activities, others do statistical work I but in the main they are limited 
to the holding of a state agricultural fair and the exercising of certain regulatory 
functions not significant for the purposes of this study. 

JI It is obvious that the work of adult education in agriculture is far from matched 
by comparable activities among manufacturing or other non-agricultural groups. 
On the other hand, there was a pronounced feeling in the rural quarters that the 
general character of education in the secondary schoob gave undue emphasis to 
non-agricultural subjects and "educated children away from the farm." The Smith
Hughes Act of 1917 provided federal funds for the development of vocational 
education in agriculture and home economics in the high school. of rural areat. 
Besides classroom teaching this involves "project work" on the home farm and 
employment of the teacher during the summer months as well al the regular school 
term. 

As for investigational work in agriculture, public funds have defrayed practically 
the whole cost, whereas in most non-agricultural industries, a substantial part of this 
burden is borne by large corporations, trade associations, and investigational organi
zations which sell their services on a commercial basis. The lCale on which investi
gational work has been provided at government expense to the agricultural 
industry has been justified by its proponents largely on two grounds. (I) Agri
culture, being inherently a small-scale industry, had no means of setting up, 
manning, and financing research organizations of the sort necessary to develop the 
scientific fact-gathering, experimentation, and analytical work required to keep 
step with the pace of modern scientific development as is done in the industrial 
laboratories and research departments of many large corporation •. (1) In the earlier 
days it was felt that thus to develop and disseminate the science of agriculture waa 
necessary if we were to maintain the volume of our agricultural exports and pro
vide cheap and abundant sources of raw materiab for domestic industry and for 
supplying the consumptive needs of urban populations. More recently, the emphalis 
has been on the expansion of economic and social research in the hope of maintain
ing or raising the economic welfare of the agricultural population. In thi. change 
of emphasis, however, further improvement of the technique of agriculture hat not 
been neglected, but empbasis merely shifted from maintaining or expanding the 
volume of production to lowering of costs. 
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ment agricultural services might receive gratis during a year some 
hundreds of dollars worth of laboratory or consultative service 
which might save him from substantial losses or add considerably 
to the profitableness of his operations, whereas other farmers might 
continue to follow as primitive or slovenly methods as they chose 
except. as the harmful results of such practices might call for the 
imposition of certain regulatory measures. On a wide and expand
ing scale the government agencies became mentors of the indi
vidual farmer though without impairing his freedom of enterprise. 

One final aspect of extension development should be noted 
if we are to understand the current situation. This concerns the de
velopment of the state and national farm bureau federations. U As 
already noted, community and county farm bureaus were set up 
as local outposts for the conduct of extramural teaching and the 
identification and treatment of problems calling for the investiga
tional attention of the experiment station staffs. County farm bu
reaus operated under the general guidance of a resident "demon
stration agent" or "farm adviser." This corps of county demonstra
tion agents became an integral part of the state agricultural college 
extension organization, under the direction of a state "county agent 
leader." However, a substantial part of the funds which supported 
the farm bureaus were derived from membership dues, augmented 
in some states by a grant from the county commissioners. Where 
this happened, the county farm bureau took on a somewhat au
tonomous character, and the extension director and staff ordinarily 
encouraged it to contribute as largely as possible of its own thought 
and initiative in drahing the county agricultural plan each year 
and in determining the lines of activity which the county farm 
bureau would follow. Its concerns embraced not merely soil im
provement, disease eradication, or other of the wide variety of 
production problems encountered on the individual farm, but also 
local tax adjustment, the support of local co-operative enterprises, 
and other commercial or political activities • 

.. No adequate critical bistory of thia movement ia available, but there ia • useful 
early study by O. M. Kile, TM F_ Bur ... MfK1-m (1921). 

A recent book, Tlu CO""" Agml, by Gladys Baker, though Dot dealing with 
tbe Farm Bureau organization u sueb, sheds significant side ligbts on the move
ment and ia invaluable a. a portrayal of the complez interrelationship' between 
Farm Bureau and Extensiou Service. 
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Some further implications of this line of development became 
apparent when in 1917 the county farm bureaus began joining to
gether in state-wide organizations and, still more, when in 1919 

• these state federations coalesced into the American Farm Bureau 
Federation. Both the national organization and the constituent state 
bodies were set up as agencies for commercial and political action 
rather than mere educational guidance. They focused their attention 
primarily on the commercial enterprises of their members and on 
propaganda and legislative activity on behalf of tax, credit, market
ing, transportation, or other types of state and national legislation 
which they conceived to be in the interest of their members. There 
was thus built up in those states where the relation of local farm 
bureaus to Extension Service was most dependent, an ambiguous 
relationship under which the county agents were in constant doubt 
as to whether they should take orders from the extension director 
at the state college or the officials of the state farm bureau. In such 
areas, the whole system, instead of being an educational effort in 
which government played no role beyond that of counsellor, went 
far toward organizing agriculture as a pressure group to secure 
governmental action,15 much of which tended to put agriculture still 

II There were other implications which derived from this farm bureau develop
ment. The Extension Service had generally welcomed the growth of the local group, 
not merely because it built up an organized and permanent body which could be 
counted on to back adequate appropriations for the support of both the Exten.ion 
Service and the other parts of the experiment station and college eet-up, but allO 
because it made a permanent local nucleus for studying and dealing with the 
several agricultural problems in their local aspects. In varying degree. in different 
states the effort was made to have this organization sponlOr the extension program 
within the county by assuming the local responsibility for formulating and conduct
ing it and by contributing to its financial support. While it would, of coune, draw 
freely upon the resources made available by the state institution on equal term. to 
all individuals or agencies, it would not be merely a satellite agency. In proportion 
as the relations between the local farm bureau and Extension Service became close, 
it contributed to rivalry between the Farm Bureau Federation and older general 
farm organizations. This tended to remove from happy and fruitful relation.hip 
with the state college organization those farmers who had previously been allied 
with some other general farm organization, notably the Farmen' Union, which 
also maintained state, national, and local organizations. The Farmen' Union was 
particularly critical of the use of public funds in support of the farm bureaUi and 
prided itself on being a "self-help" agency. This rivalry, as well as considerable 
differences in general economic and political philosophy, caueed the Farmen' Union 
in the states very frequently to operate in both the commercial and the legislative 
sphere independently of or even in opposition to the Farm Bureau, and in national 
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further into the area of special treatment. At this point, we need 
merely note the nature of this development. Its subsequent results 
will appear as we proceed. 

Rural credit. One other field in which government began to ac
cord special treatment to the agricultural industry during the late 
pre-wat' period relates to mortgage credit. President Theodore 
Roosevelt'. Country Life Commission (1909) gave recognition to 
the fact that agriculture suffered from the lack of long-term financ
ing comparable to that which was made available to corporate in
dustry through the device of bond issues and the services of 
investment houses. President Taft sent a commission to Europe 
to study the rural credit institutions of various countries, and sev
eral bills were introduced in Congress designed to provide a sys
tem of long-time amortized mortgages, financed through the sale 
of bonds in the central money markets at the lowest rates compara
ble with the character of the security and a virtual government 
guarantee. Such an extension of government activity in the credit 
field was eventually undertaken under the federal Farm Credit 
Act of 1916. With the low rate of interest carried by land bank 
bonds and the low cost of operation under a semi<o-operative 
scheme of administration, this institution brought substantially 
lower rates and considerably greater security to those sections of 
the country where capital had been scanty and rates high. 

With reference to land credit, it should be borne in mind further 
that government aid on a considerable scale had for some time back 
been extended directly to settlers on reclamation projects. Not only 
were such settlers given a relatively long time in which to pay for 
their land and water rights without interest, but, when payment 
according to the original schedule proved difficult, the time was 
quite generally and quite liberally extended. With the advent of 
dry farming, moreover, there was a tendency to introduce a new 
form of government activity in financing farmers. In years of crop 
failure, which proved to be frequent and widespread, seed and 
sometimes feed would be supplied to keep the farmers on the land. 
Since this was done even at times when prospect of ultimate repay-

propaganda activity frequently to adopt diHennt linea of attack and IUppon dif
fennt legislative propoaals. The matter ia developed further on p. Ill. 
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ment was not too bright, this type of credit shaded over into virtual 
subsidy. Discussion of these more extreme types of credit extension 
will, however, be deferred to the post-war period. 

The forest service. Since forestry has been developed largely 
within the Department of Agriculture and since cropping, grazing, 
and forestry often overlap, brief comment must be made on the 
special treatment of forest lands by federal, state, and local govern
ments. Reservation of small forested areas within the public domain 
had been made as early as 1817 for the purpose of ensuring a supply 
of high-grade naval timber. After the Civil War, several states 
began to encourage tree-growing through exemption from taxation. 
or the giving of actual bounties, and by I 885 the state of New York 
began the acquisition of forest reserves of substantial size in the 
Adirondack and Catskill regions. Responding to public agitation 
voiced through such bodies as the Association for the Advance
ment of Science and the American Forest Congress, the federal 
government provided for research in forestry in the Department 
of Agriculture, and in 1891 passed a law for the withdrawal of 
forest areas in the public domain from further private entry. Un
der the latter act a forest reserve of some 17.5 million acres was 
quite promptly set aside and, in 1897, President Cleveland set up 
thirteen more national forests with a combined area of 21 million 
acres. By 1905 the area of the national forests had risen to 63 mil
lion acres and an act was passed transferring these lands from the 
Department of the Interior, where they had been administered, 
to the Department of Agriculture, where the scientific investiga
tion of forestry problems had been going forward. During the 
next year another 44 million acres were added to the national forest 
reserve, but Congress thereupon (March 4, 1907) said that no 
further national forests should be set up or old ones enlarged in 
the six principal forest states of the West except by its special act. 
However, two days before this act became effective, President 
Theodore Roosevelt set aside 21 new forest reserves with a total 
area of 40 million acres. 

This phase of government policy by which 147 million acres of 
forest land were transferred from the area of private enterprise 
to that of government control and, to a considerable extent, opera-
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tion represents a substantial reversal of the old free-land policy . 
. While it has been followed in part as a means of dealing with the 
lumber industry, it has also contemplated the protection of sources 
of water supply for farmers and ranchers, the checking of erosion, 
and the conservation of grazing lands which are interspersed among 
strictly forest areas. It needs to be borne in mind as the small be
ginning of a special type of government treatment which in recent 
years has been considerably expanded. (See p. 932.) 

n. RELAnONS OP GOVERNMENT TO AGRICULTURE DURING 
THE WORlD WAR. 

While the slogan "Food will win the war" came into vogue 
almost immediately after our entry into the World War, we re
lied for agricultural results on maintenance and perhaps quicken
ing of the free enterprise of individual farmers rather than on 
schemes of governmental control or regimentation. With demand 
for various agricultural commodities stimulated by military needs 
and with difficulties of transportation from the remoter sources of . 
supply, natural advances in market prices were in the main found 
a sufficient stimulus to production. Advance in market prices of 
the war essentials drew land and labor from the production of non
essentials So that it was not regarded as necessary to restrict the 
latter. Two outstanding war-time products, however, furnished 
exceptions to this rule-wheat and sugar. 

In August 1917 Congress passed the Food Control Act and, to 
carry out its provisions, the President immediately appointed a 
Food Administrator and set up the United States Grain Corpora
tion. The Food Administrator established a price of $2.20 per 
bushel for No. I northern spring wheat at Chicago as "fair" to 
both producer and consumer, though the act had guaranteed only 
$2.00. To support this fair price, the Grain Corporation bought 
wheat in substantial quantities during the heavy fall marketing 
season and entered into contracts with mills and grain dealers 
guaranteeing them against declines below the fair price. During 
the early months of 1918, the Grain Corporation, by selling its ac
cumulated stocks at the fair price, precluded advance above that 
6gure and, after the exhaustion of its stocks, used its influence to 
check enhancement by "pro6teering" dealers. For the 1 91 8 crop, 



880 GOVERNMENT AND ECONOMIC LIFE 

the minimum price was advanced to $2.26 at Chicago and the 
guarantee was extended to include the 1919 crop. On March 4, 
1919, Congress, in view of the cessation of purchases by the allies 
and the prospect of a very large crop, appropriated 1 billion dol
lars to maintain the wheat price guarantee. With the subsequent 
deterioration of the crop and improvement of commercial condi
tions, market prices rose above the guaranteed level and no losses 
were incurred by the government. However, the Grain Corporation 
found it necessary to make purchases from time to time (totaling 
more than 138 million bushels of wheat) and to hold these stocks 
for short periods in order to protect the guaranteed price.18 

War-time control of sugar was somewhat more rigorous than 
that of wheat.1T After attempting to handle the situation on a 
voluntary basis through an International Sugar Committee, a Sugar 
Equalization Board was established under the direction of the 
Food Administrator in July 1918. In order to stimulate domestic 
production of beet sugar, it raised the price to nine cents per pound 
to producers. It purchased a large part of the Cuban crop at a 
much lower figure and averaged the two in a controlled domestic 
wholesale price. At the same time, it undertook to restrict con
sumption by allocating supplies to industrial users and putting a 
limit of two pounds per month on household consumers. l' 

The Department of Agriculture undertook in 1918 to estimate 
the need for certain agricultural products, notably wheat, and to 
suggest the areas in which such expansion could most easily or 
most wisely take place. This went to the extent of allocating quotas 
to individual counties and using the agricultural agent in each such 
county (or special war-time agent placed there) to exhort or coun
sel with farmers in the endeavor to attain these quotas. The whole 
extension and county agent force, much augmented, was used dur
ing this period as a means of both stimulating and directing agri-

II See Frank M. Surface, The Stabilization 0/ the Price 0/ Wheal duri", the War 
a"d Its Effect upon tM Returns to the Producer (191S). 

If See Frank M. Surface and Raymond L. Bland, American Food in lhe World 
War and Reconstruction Period (1931), pp. 19-10 . 

.. Besides these two control undertakings, Mr. Hoover as Food Administrator 
used the full powers of the Food Administration to support the price of bogs, not 
at a fixed level but as a ratio (considerably above normal) to the price of com. 
Tbis effort was not very successful and led to considerable controversy. 



AGRICULTURE III 

cultural production, but entirely on a propaganda basis rather than 
one either of legal mandate or financial subsidy.u War-time ex
perience, however, remained in the minds of farmers and agricul
tural leaders as affording patterns of more aggressive special 
treatment of particular industries which became the basis of vari
ous agricultural demands for special treatment by government 
during the subsequent years. 

m. nm TRANSmONAL YEARS 192()'28 

After the World War, agriculture was promptly confronted 
with a need for sweeping adjustment of its organization and 
operations to meet drastically changed conditions. Some of these 
changes had been incipient before the war broke out. But the war 
checked any process of slow and orderly adjustment to the new 
forces which might then have been undertaken. War gave an 
artificial stimulus to the agricultural market and diverted produc
tion into rather abnormal channels at the same time that it con
tributed to important developments in the technology of the in
dustry and of other industries on which it depends. By 1920, it 
began to be apparent that demand in our former export markets 
would not be restored promptly, if at all, and that rival sources 
of supply were offering keener competition in what had formerly 
been our best overseas markets"o Domestic demand felt the limit
ing effects of a reduced rate of population growth (through de
cline in natural increase as well as curtailment of immigration) 
and was checked also by changes in consumer habits. The great 
development of the automotive industry, which had been stimu
lated by the war, not only brought about the rapid mechanization 
of agriculture but also the extensive displacement of horse and 
mule power in construction work, city hauling, and commercial 
and pleasure driving-both urban and rural. This drastically cur
tailed the horse-raising industry and also the outlet for hay, oats, 

• "Among the eatiaEactory achienmeots in 1917 was the tranaEer, through co-
0rratioo of the BUlHU of Aoimal IndUltry and the county agricultural ageob, 
o 300,000 head of cattle from drought-stricken localitiea io westero Texaa to the 
Itatea farther east where there wu pleoty of pasturage. Assiltaoce was gino to the 
ownen of liftltock remainiog in Texu by locatiog IUppliea of ~ aDd arrangiog 
for their purchase." True, A Hislory 01 AgrktJlwwl EJtlnuio. W.".i, p. 140. 

• Edwin G. Nourse, .1""';'_ Agric..u_ ..oJ 1M Ewot-_ M",I", (1924). 
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and other important feedstuffs. While the progress of industrial 
chemistry created some new markets for agricultural products, it 
destroyed others through the substitution of wood pulp for cotton 
fiber, light sheet metal for fabrics, and the like. 

These changes, piling cumulatively one upon another, overtaxed 
the powers of agriculture to effect orderly and adequate readjust
ment from its over-extended and over-capitalized war position and 
threw it into a severe depression. As a means of meeting this situa
tion, two general lines of action were followed. First there was 
redoubled activity along the old lines of education and govern
ment counsel to farmers in effecting adjustments of their indi
vidual enterprises which would add up to a wholesome adjustment 
of the entire industry. Second, proposals were brought forward in 
great numbers for dealing with agriculture as an industry whose 
special difficulties demanded special governmental treatment. 

In January 1922 President Harding called at Washington a Na
tional Agricultural Conference to discuss this problem. It urged 
the federal government to make loans to Europe to revive the 
export market, use its powers to reduce freight rates and "exces
sive retailers' profits," and investigate immediately the "practicabil
ity of establishing a government-guaranteed price on the more im
portant farm products." The Conference admonished the farmer 
to help himself through reduction in costs of production, diversifi
cation in the direction of subsistence crops rather than export 
staples, and the development of co-operative marketing. There was 
also a recommendation to reduce acreage of crops so as to "avoid 
having surpluses greatly in excess of the demand." A "permanent 
farm policy" was recommended by the Conference under 25 heads j 
it stressed cheaper' transportation, better credit facilities, govern
ment economy, tariff adjustment, further agricultural research, 
and the stimulation of foreign markets. A permanent National 
Advisory Council was recommended, and the government was 
asked to investigate the practicability of government crop insurance 
and the possibility of establishing a "stabilized dollar." 

This conference was widely regarded as a triumph for the forces 
. of conservatism-advocating further research, co-operative organi
zation, and better individual farm management-against the more 
radical proposals for government action in the line of production 
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control or direct price-fixing which were then emerging. The Na
tional Farmers' Union in particular was critical of the results, and 
through its Washington representative continued to press for more 
aggressive treatment of the problem. The National Grange had 
established a permanent legislative representative at the capital 
in 1919, followed the next year by the newly formed American 
Farm Bureau Federation.1t The two latter organizations were in
clined to take a more conservative view but all pressed for positive 
action on the part of Congress. From 1921 forward, a definitely 
recognized "farm bloc" in Congress worked with these legislative 
bureaus of farm organizations to urge in Congress a vigorous pro
gram of action for the relief of agriculture!1 A spirited effort was 
made to get the President's Agricultural Conference to endorse 
the program of the "farm bloc," but in the end it refused to do so. 

Besides utilizing for amelioration of the agricultural situation 
certain devices of general applicability, such as protective tariffs 
and transportation rate adjustments, old agencies extended gov
ernmental treatment to agriculture in three significant directions.·' 
One concerned rural credits, a second the co-operative movement, 
and a third the facilities offered the farmer for intelligent ad just
ment of his operations to changing conditions. 

Following the price collapse of 1920, agricultural interests be-

• Subaequently, these thlft were joined by the American Co-operative Council, 
a national secretariat repftlenting a large Dumber of co-operative marketing and 
purchaaing organiutionl iD all pana of the country. 

• Arthur Capper, T". AgrietJlunl Bloc (19U). 
• During these poat-war yean, there 11'" conaiderable extenaioD of aD earlier 

movement toward ltandardizatioD in the field of agricultural commerce. Beginning 
with the Standard Barrel Act of 1916, it included the GraiD StaDdard. Act of 1916, 
the Cotton Futuftl Act of 1916, and the Cotton Standarda Act of 1913, and exteD
live development of a federal inspectioD service. RegulatioD of trade practicea abo 
w .. extended in the Cotton FutUftl Act of 1916, the Packen and Stockyard. Act 
of 1911, the GraiD Futurea Act of 191a, the Produce Agency Act of 1927, aDd 
the Perishable Agricultural Commodities Act of 1930. Many of these measura 
were paralleled by or copied into the legialative and administrative developmeDta 
of varioUi individual Itatel. No detailed dilCussioni of these meaaurea it under
taken here for the reason that they did DOt set out agriculture .. aD area of 
.pecial treatment by government but were, in the main, put of a general eHon to 
promote economy and dliciency in busillCSl transactioDi and preveDt fraud aDd wute. 
(For funher diecwsion sec Chapa. IX aDd :xI of Volume I.) In several phales of 
this legiaiatioD, however, there ia dilCCmible a trend toward IODICwhat more active 
panicipatioD by the government which waa the foreruDner of cenain more extreme 
changes to be Doted in IUbaequeDt Farm Board and Agricultural Adjustment 
periods. See pp. 191 If .. 904 If. 
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gan agitation for a new type of credit intermediate between mort
gage and commercial bank credit, to meet more adequately their 
needs in the financing of growing, feeding, and marketing opera
tions. These require credit of from six months to two or possibly 
even three years. The Agricultural Credit Act of 1923 extended 
the field of government action into this area by the use of devices 
broadly similar to those of the Federal Farm Loan system, by 
which many small credit extensions could be financed through the 
sale of quasi-governmental debentures or notes or through the 
Federal Reserve banks. While this intermediate credit activity 
constituted an area of special treatment of agriculture by the gov
ernment at the time it was initiated, there has subsequently been a 
somewhat analogous development of intermediate credit to indus
trial and mercantile agencies under the Federal Reserve System 
so that the treatment of agriculture now appears rather less different 
than it was when first undertaken. On the other hand, new dif
ferentiations in the treatment of agriculture have appeared since 
1933, to whose examination we shall return presently. 

As for post-war co-operative legislation, its significance as an 
expression of public policy can be grasped only in the light of the 
changed character which the co-operative movement had assumed 
during the years just preceding. Up to about 1916, co-operative or
ganizations had been limited practically to local and federated c0-

operative associations, which directed their efforts toward economy 
and efficiency in the distribution of their product, with little thought 
of exploiting the possibilities of wide-scale collective bargaining. 

Early co-operative associations had been of a very loose "volun
tary" type used chiefly for the assembling of commodities at local 
shipping points and their prompt consignment to organized com
modity markets or other wholesale trading centers. Different 
groups, however, had experimented with various devices for ex
tending control over the product as to both time and space. These 
more aggressive and more highly centralized operations involved 
crop contracts, commodity pools, storage operations, and regional 
or industry-wide collective bargaining. 
. From 1916 to 1921, however, partly as a result of these experi
ments, there developed a more ambitious phase of co-operative 
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endeavor, commonly referred to as "the commodity marketing 
movement." It expressed itself tangibly in a new type of co-operative 
statute, which it sought to make uniform in all the states. Though 
numerous modifications were introduced in the parent act passed 
in 1911," its general features were so widely copied that by 1928 
the situation as to co-operative legislation was broadly similar in 
forty-six states of the union. The distinctive features of this legisla
tion, therefore, require examination. 

The so-called "uniform marketing law" contained elaborate pro
visions for an "iron-c1ad contract" covering a term of years up to 
ten, which the courts were instructed to enforce not merely by 
liquidated damages but also through orders of specific perform
ance'" Title to product passed to the association upon delivery by 
the member, and the association used its centralized control to follow 
a program of "orderly marketing," in which it became the arbiter of 
the distributjon of the product among the different markets and 
over the whole marketing season or, if the non-perishable character 
of the commodity permitted it, from year to year. 

It was held .that organization should be co-extensive with the 
whole commercial producing region. For instance, there was a tri
state organization for certain types of tobacco, eleven state cotton 
associations federated into a single American Cotton Growers Ex
change, and a dozen state wheat growers' associations undertook 
to form a national wheat marketing organization which they thought 
would be capable of virtually naming the price of this commodity. 
It was expected that the strength of these commercial organizations 
of farmers on so wide a scale would put them in a position to secure 
whatever credit they needed from the central money markets on 

• Am of thil type were pa_d in Arkanaas, Idaho. Ten., Arizona. Kansaa, 
Montana. Nortb Carolina. North Dakota, Waahington, Georgia, and Alabama in 
'911. Tbe Bingham Act of Kentucky (I Acts of Kentucky '921) it generally 
retarded .. the "model" form of the law. 

The law did not rely merely on equitable relief in tbe form of injunctioDl 
a"intt any penon or corporation wbich lOught to aecure the witbdnwal of mem
ben or product from the UIOciation but declared loeb an act to be a miademeanor 
lubject to a fine ranging from $100 to ' •• 000 betide. civil liability of '500 for 
eacb lucb olIenee. Any wareboueeman accepting or receiving members' product for 
ale otherwiee than by the UIOciation WII abo liable "in a civil lUit in the penal 
.um of '500 for each aucb olIenee" betide. a_nable attorney-' feet and all COllI 

involved." 
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the collateral security of commodity suitably warehoused. 
The "model" marketing law began with a declaration of policy 

"to promote, foster, and encourage intelligent and orderly market
ing of agricultural products through co-operation; and to eliminate 
speculation and waste; and to make the distribution of agricultural 
products between producer and consumer as direct as can be effi
ciently done; and to stabilize the marketing of agricultural prod· 
ucts." A later section in the act showed how it was conceived as a 
means of implementing the old family-farm philosophy in the fol
lowing terms: 

It is here recognized that agriculture is characterized by individual 
production in contrast to the group or factory system that characterizes 
other forms of industrial production; and that the ordinary form of 
corporate organization permits industrial groups to combine for the 
purpose of group production and the ensuing group marketing and that 
the public has an interest in permitting farmers to bring their industry 
to the high degree of efficiency and merchandising skill evidenced in the 
manufacturing industries; and that the public interest urgently needs to 
prevent the migration from the farm to the city in order to keep up 
farm production and to preserve the agricultural supply of the nation; 
and that the public interest demands that the farmer be encouraged to at
tain a superior and more direct system of marketing in the substitution of 
merchandising for the blind, unscientific and speculative selling of crops. Ie 

This law was promptly upheld by the highest courts in a con
siderable number of the states in which it had been passed in sub
stantially the same terms as the model act, and the constitutionality 
of the Kentucky statute was affirmed by the Supreme Court of the 
United States in 1928.27 The mere recital which we have just made 
of its various provisions must make it clear that, in accepting this 
type of marketing organization for agriculture, state governments 
were putting that industry in the area of special treatment; the 
federal government concurred by affirming the constitutionality of 
these new acts. The farmer who participated in an organization of 
this type divested himself of all responsibility or discretion in the 
marketing of his crop and limited his functions entirely to those of 

.. The Bingham Co-operative Marketing Act, I Am of Kentucky 192Z. 
07 Liberty Warehouse Co v. Burley Tobacco Growers Co-operatwe Mllrlteti"K 

Association, 2.76 U. S. 71,48 Sup. 2.91 (1928). 
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tillage, harvesting, and the mode of delivery to the designated 
receiving point at a designated time. In some cases, both in this 
and in the earlier and milder forms of c<>-operation, however, he 
might have methods of delivery, harvesting~ or even production 
stipulated by the c<>-operative association. In fact, the latter might 
take over the rendering of these services to its members on a fee 
basis, such,. for example, as hauling milk, picking fruit, spraying or 
fumigating orchards, or furnishing uniform seed or nursery stock 
of approved variety. 

The trend toward dealing in special ways with marketing and 
price aspects of the agricultural industry is to be found in federal as 
well as state laws of this period. In February 1922 Congress passed 
the Capper-Volstead Acta. with the active support of the Farm 
Bloc. This statute provides ''that if the Secretary of Agriculture 
shall have reason to believe that any such association" monopolizes 
or restrains trade to such an extent that the price of any agricultural 
product is unduly enchanced by reason thereof, he shall serve upon 
such association a complaint stating his charge in that respect," con
duct hearings, and utilize the resources of his department to ascer
tain the facts. If he finds the charge to be sustained, he shall issue 
a "cease and desist" order. If the association shall fail to obey such 
order, the Secretary shall petition the federal district court for an 
order of enforcement. While the court may affirm, modify, or set 
aside the Secretary's order, or "enter such other decree as the court 
may deem equitable," the Secretary's findings as to the reasonable
ness of the price enchancement "shall be pim4 /QCM evidence of 
such facts, but either party may adduce additional evidence." 

The logical relationship of this act to previous c<>-operative 
legislation is interesting. The Clayton amendment enunciated the 
principle that the mere formation of a joint agency by farmers for 
the economical conduct of their own business (not for profit from 
handling the products of others) did not fall within the prohibi
tions of the anti-trust acts. State laws favorably adjudicated by the 
United States Supreme Court upheld structure and practices de-

• 4& Stat. L Sll. 
• The definitioa of co-operation contaiaed iD the Cappe .... Vo1stead Act waa dif

ferent from-ud much looer tlwt-that iD the Cayton amendment. 
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signed to get the maximum effect from collective bargaining ac
cording to the co-operative pattern. In the Capper-Volstead Act, 
Congress clearly took its position on the rule of reason as the proper 
criterion for applying anti-trust doctrine in this particular field. But 
in setting up the Secretary of Agriculture as the special expert to 
supersede the knowledge and judgment of the courts as to what 
constitutes unreasonable enchancement of prices, a subtle ambigu. 
ity of policy is introduced. It may be (and was) argued that both 
the purpose and the effect of this novel device are protection of the 
public against the possible abuse by co-operatives of the larger pow
ers of aggressive joint action which have been conferred upon them. 
This would be somewhat analogous to the device of the Consumers' 
Counsel subsequently incorporated in the Agricultural Adjustment 
Administration. Or it may be (and was) argued that Congress feared 
that the problem of what constitutes a reasonable price in agriculture 
involves such subtle technicalities that the courts could not reason
ably be expected to arrive at consistently sound answers to the ques
tions which might be presented as a result of co-operative price
determining activities and therefore furnished this special agency of 
expert guidance. At best, this would mean the high technical com
petence which would keep the scales of justice evenly balanced. At 
the worst, it might mean an "expert" with such sympathetic lean
ings toward one of the parties in the controversy as to afford little or 
no safeguard against the possible abuse of the powers conferred in 
the increasingly liberal co-operative laws.ao 

A further step toward strengthening the position of co-operative 
collective bargaining associations followed four years later with the 
passage of the Co-qperative Marketing Act of 1926.81 This act 
provided for a Division of Co-operative Marketing in the federal 
Bureau. of Agricultural Economics designed to conduct research 
and educational work in the principles and practices of co-operative 
marketing. Though the division was small, it afforded a nuCleus 
for the fostering of this particular type of commercial enterprise 
in ways which approached, if they did not actually attain, the status 

.. Although the Capper-Volstead Act haa been on the statute boob for more than 
J 8 years, no action has been brought under its terms. As to its present status, tee 

P·9 u . 
11 4-4- Stat. L. 80". 
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of propaganda. Second, it de6nitely authorized agricultural co-opera
tive agencies to exercise certain powers in the handling of statistical 
materials not granted by statutes to other industries and speci6ca1ly 
denied them by the courts in numerous instan~ when they sought 
to exercise them through trade associations. This provision of the 
Co-operative Marketing Act of 1926 read as follows: 

Persons engaged as original producers of agricultural products, such as 
farmers, planters, ranchmen, dairymen, nut or fruit growers, acting 
together in associations, corporate or otherwise, in collectively processing, 
preparing for market, handling, and marketing in interstate and/or 
foreign commerce such products of persons so engaged, may acquire, 
exchange. interpret. and disseminate past, present, and prospective crop. 
market. statistical. economic. and other similar information by direct 
exchange between such persons and/or such associations or federations 
thereof, and/or by and through a common agent created or selected 
by them'" 

Examination of the co-operative movement, therefore, makes it 
clear that from the 1890'S up to 1928 several steps had been taken 
which had the effect of placing agriculture in the area of special 
governmental treatment. The Agricultural Marketing Act of 1929 
was simply an extension of this line of action. That act will be dis
cussed presently. 

A third step by which the government during the early years of 
the twenties assumed a more active role in the affairs of agriculture 
was in the form of "outlook work." This move was one of evolu
tionary modi6cation of previous activities rather than one introduc
ing any strikingly new or revolutionary change. It sought further 
to implement private enterprise in agriculture, but at the same 
time the logical effect would be to influence or modify the individ
ual's decision to an increasing extent. 

Beginning shortly after the World War, the attention of agri
cultural agencies, both national and state, was directed particularly 
to the problem of what changes in their farm management in
dividual proprietors should make in the interest of liquidating war
time development and of readjusting the operations of their farms 
as effectively as possible to changed conditions following in the 

• The same. 1«0 J. 
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wake of the war. In his annual report for 1922, Secretary Henry C. 
Wallace described the work of "commodity councils" which had 
been set up in the Department for the purpose of "making com
prehensive studies of the conditions which influence the profitable 
production of various crops." This expressed the Department's "de
sire to be of the greatest possible service in the task of restoring agri
culture to a prosperous basis." To the same end there had been in 
July of that year a consolidation of the Office of Farm Management, 
the Bureau of Crop and Livestock Estimates, and the Bureau of 
Markets into a single Bureau of Agricultural Economics as a unified 
agency capable of dealing more comprehensively and aggressively 
with the economic problems of the agricultural industry. These 
moves reflected an intention to rely on traditional educational proce
dures in dealing with the problem of post-war readjustment rather 
than accepting any of the more drastic proposals which by this time 
were coming forward in considerable numbers (see pp. 882,892). 

A particular concern of the newly created Bureau of Agricultural 
Economics was to improve its facilities for building up an adequate 
factual and analytical background against which the individual 
farmer could decide on the wisest course to follow in his own 
farm management. To serve this need, the Bureau of Agricultural 
Economics began the preparation of what were called "outlook re
ports," in which were assembled data as to prospective demand, 
production conditions, carry-over, price trends, and the like. Out
side experts were called into consultation with specialists of the 
Department as to interpretation of these data, with a view to making 
a comprehensive statement of the general outlook for agricultural 
business during the ensuing year. At first, the Bureau undertook to 
make application of these analyses only to a very limited number 
of staple commodities important in the export market. But in time 
the range of the reports came to include not only all the major 
staples but quite a number of important specialty crops. 

As the work developed, efforts were not limited to the use of 
familiar typescof statistical data such as had been so highly de
veloped by the Bureau of Crop and Livestock: Estimates. Special 
attention was extended also to the securing of full and prompt re
'ports of conditions in the foreign markets, and agricultural attaches 
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were .tationed at several of the principal foreign embassies. These 
agent. were charged with the task of keeping in touch with the 
development of foreign demand conditions, the course of produc
tion in the several foreign countries, and the export and import 
movement of the principal farm products. Experimentation was 
pushed into a new field through the gathering of "hot" data on the 
current trend of agricultural operations, through questionnaire re
ports covering farmers' "intentions to plant" and livestock growers' 
"intentions to breed" or "intentions to feed." 

The national outlook reports were used as the basis for state out
look work, which re-interpreted the general analysis in the light 
of local conditions and brought the results to the attention of 
farm operators. Recommendations were frequently made for the 
increase or decrease in acreage of particular crops or number of 
particular kinds of livestock. The effect of all this was not in any 
sense to constrain the action of the individual farmer but rather to 
give him the fullest and freshest information possible as to the 
larger economic conditions upon which he should make his personal 
decisions as to choice of crops and how much of each to produce. 
There was, however, a systematic effort to help farmers work out 
in the several areas a sustained program of sound farming under 
the counsel of the county agent or extension specialist and with such 
wisdom as might be derived from discussion among neighbors at 
many local meetings.·' The goal was the highest attainable intelli
gence of voluntary action, not the gaining of outside control." 

• "Whatever mayor may not be done by government, it ia perfectly clear that 
the .uccea of the individual farmer will depend on his own efforts. That he mUll 
work hard goes without aaying, but under present conditioDl it must be work with 
the head aa well aa the hands. The cropa to be grown and the kind of farming to be 
followed must be determined not alone with an undemanding of the conditioDl 
which infiuence production but with lOme knowledge of the prospective demand 
for thOle cropa and lOme study of the conditions which are likely to infiuence the 
price. The Department of Agriculture ia trying to help the farmer help himaelf 
both in determining what to grow and how to grow it and in putting in hi. hand. 
the kind of information concerning domestic and foreign conditioDl which he needa 
to produce and market to the best advantage." Rllorl of 1M Slcrwl4ry of .I~ 
oJhIn. 19'J. p. ao • 

.. From time to time oppoaition to outlook work (and alao market DeWiaervice) 
developed from producer groups. It waa claimed that such ac:tivitiea put valuable 
factual information into the handa of the farme .... "enemies, It that they could and 
did uae it to his hurt (for instance in price manipulation) more effectively thau 
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While these developments were proceeding steadily but cau
tiously, proposals of a different character were not lacking. It was 
argued that it was proving impossible to adjust the agricultural 
industry with sufficient speed or to an adequate extent by any of 
the conventional devices, or by all of them pressed in combination, 
so as to restore agricultural prices to such a level as to cure the 
agricultural depression. It was therefore proposed to support the 
domestic price level on a plane dissociated from the world market. 
The two plans for accomplishing this end were actively sponsored 
by agricultural groups. One was an "export debenture" plan of using 
tariff revenues to subsidize agricultural exports. The other was the 
McNary-Haugen plan to "make the tariff effective for agriculture" 
by giving the farmer when he sold his product not merely the cur
rent market price but also scrip which would eventually be redeemed 
out of the proceeds of an "equalization fee" levied on all domestic 
processors of the product but not paid by that part which moved 
into export.as 

It was never possible to secure passage in Congress of the export 
debenture plan, but the equalization fee plan was passed in 1927 
and in slightly different form in 1928, but was on both occasions 
vetoed by President Coolidge.Bo Thus we see that at the close of 
1928 an extensive crusade had been under way for eight years to 
secure special governmental treatment of the agricultural industry 
but that only moderate concessions to this pressure had up to that 
time been made. As Secretary of Commerce, Herbert Hoover had 
exerted vigorous opposition to the equalization fee and export de
benture plans. He was, however, elected to the presidency on a 

he could use it to his own benefit. The gathering and diuemination of certain typea 
of statistical information were curtailed as a result of this opposition. 

• "The essence of the McNary-Haugen idea waa that farmers were to be given 
the centralizing power of the federal government 80 they could dump enough of 
their surplus abroad to raise prices in the domestic market. In lOme version. the 
price was to be raised 80 that producers of export cropt could enjoy the full 
benefit of the tariff. In other versions the criterion was a price to be raised until it 
was as high relative, to prices of thinga purchased by farmers as prevailed during 
1909-14." Henry A. Wallace. New F,.ontiers. pp. 147-48. 

• Gradually emerging from the background after 1916 was a third plan known 
as "domestic allotment." It did not get into the field of active legi.lative diacul

'sion until much later (see p. 913) but waa diacuued at length in John D. Black, 
Agricultural Reform in the United States (1919). Thit book it a valuable source 
to consult with reference to the post-war problem and the BeVeral remedial meat
ures up to 1919. 
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platform which pledged vigorous aid to the agricultural industry, 
and hil previous utterances and actions had given some indication 
of the lort of plan which he would favor or, at least, accept. This 
was embodied in the Agricultural Marketing Act which was passed in 
June 1929. 

IV. nIB FEDERAL FARM BOARD 

The Agricultural Marketing Act of 1929 set up a Federal Farm 
Board, invested it with broad powers, and financed it with sums 
which at that time seemed extremely large. In this measure the 
government took a new step in dealing with our agricultural indus
try al an area of special treatment. At the same time, the act of 1929 
rested quite evidently on measures previously taken for dealing 
with the marketing phases of the agricultural problem, and was 
supported by a considerable public sentiment (whose roots went 
back lome distance) that aggressive governmental steps for deal
ing with this industry should be taken. Before proceeding to dis
cussion of the provisions of the act and of the activities undertaken 
by the Farm Board, we should note some of the sources of the pu~ 
lie concern and the arguments advanced. 

As early as 1922, Senator Capper had undertaken to define the 
agricultural bloc as 

that group of memben of Congress who have recognized that an eco
nomic upheaval threatens the nation if the foundations of our prosperity 
are weakened. They recognize that American welfare depends upon the 
land and upon a permanent and prosperous agriculture •.•• They recog
nize that we have passed into a new era in our national history in which 
we cannot allow the balance of real production which comes only from 
the land to get out of balance with the dependent manufacturing in
dustries, commerce, banking, and government. • • • They recognize 
that an agricultural interest cannot in the end be a selfish class interest 
since nature allows no monopoly in agriculture. Better food production 
benefits all i commerce is increased i trade is stimulated i banking must 
expand and progress is promoted as the people on the land increase 
in affluence and net revenue which must be spent for the products of 
the labor of city worken. If 

The questions to be dealt with actively by government were, as he 
listed them: financing agriculture, education, transportation, and 
distribution improvement or better marketing. 

• Capper, TAl AgricrJhtral Bloc, pp. 3,4, J. 
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In 1926, the National Industrial Conference Board published 
the findings of an extensive study of the agricultural problem which 
they had conducted.a8 This volume began with the declaration: 

The position of American agriculture is of vital concern to all the 
people of the United States, not only for today but for the future as 
well. Our farmers are more than a class of our population. Farming is 
more than an industry. The significance' of agriculture in the life of the 
nation is far deeper than this. It touches something vital and funda
mental in the national existence. It involves the national security, the 
racial character, the economic welfare and the social progress of our 
people. The development of sound, far-sighted national policies in re
spect to agriculture is, therefore, one of the most important problems 
before the country today. Our agriculture is now going through a 
crucial transition in its character and in its relationship to our national 
economic life. The success or failure of this readjustment will be of 
the greatest significance for our future (p. v). 

The report refrained from recommending specific measures, 
limiting itself to statement of the problem and analysis of the issues. 
In the general summary and conclusions it was urged: 

Despite the serious and long-continued adverse conditions that have con
fronted agriculture, there is no ground for believing that they are insur
mountable . . . it would seem proper and desirable in the national 
interest for leading representatives of American industry, commerce, 
transportatiop. and finance, in conjunction with leaders of agriculture, 
to study jointly and sympathetically, on the basis of the Conference 
Board's report, the agricultural situation and its causes, to appraise 
its consequences and to present for the consideration of the public 
their mature judgment of the possibilities and desirable avenues of 
remedy and readjustment. In this way it is possible that, apart from the 
disturbing and transient influence of partisan politics, there may be pro
vided a constructive and practical plan for mutual understanding and 
full co-operation between agriculture and all other groups in our pro
ductive life, as well as a basis upon which may be developed a sound 
and far-sighted national policy embracing and justly balancing all the 
interests involved (pp. 149-50). 

In furtherance cJ this purpose, the National Industrial Confer
ence B?ard joined, the following year, with the Chamber of Com-

. • The Agricultural Problem in the United Stales. 
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merce of the United States in setting up a "Business Men's Com
mission on Agriculture" "to study the condition of agriculture in the 
United States and to suggest measures for its improvement." This 
commission consisted of ten executives of industrial, railway, and 
banking corporations under the chairmanship of Charles Nagel, 
who had been Secretary of Commerce and Labor in the cabinet of 
President Taft. It "secured the assistance of an economic adviser 
• • • not committed to any particular theory"-a professor whose 
connection with the staff of Princeton University assured his free
dom from any partisanship of which an agricultural college econo
mist might have been suspected. 

The report of the Business Men's Commission'· came to the con
clusion that 

the evidence is clear that American agriculture has undergone a 
prolonged and trying readjustment to post-war conditions; in the course 
of which those engaged in it have suffered seriously in their relative 
economic prosperity in comparison with those engaged in other fields • 
• • • Since the war the prices of farm products have persisted in an un
economic and unfavorable adjustment to the general scale of prices of 
other goods and services. Though the relative price of agricultural prod
ucts has increased, the costs of production in agriculture have risen or 
tended to remain high in comparison with the agricultural income, so 
that the readjustment of price relationships alone does not assure real im
·provement in the relative economic position of agriculture as a whole (pp. 
20-21). 

The Commission dissociated itself from the idea 

commonly accepted that the farmer's problem may be approached and 
solved like any other business, industrial or economic question. • • • 
Elements of business are ever present, it is true, and business methods 
must be observed; but the pursuit of agriculture presents other features 
so peculiar, indeed so unique, that the failure to take account of them 
must lead to gravest miscalculation (p. 6). 

They viewed with alarm the ''abandonment of the proud role of 
the independent proprietor," saying: 

• Business Men', Commission on Agricultu.re, Tlu co.wihtnl 0/ A,,-iaJl- ;. 
1M U";II.l $1.'II..w MHnlnI/or lIS I .. ~ (19a7). 
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At present the farmer's unique privilege is to combine a way of living 
with the chance for material profit. A degree of success in both is 
essential. The first aim cannot be surrendered to the second ambition 
without revolutionizing the undertaking and surrendering what has 
seemed dearest to the farmer's heart. • .• His is a proud heritage, last 
bulwark of true democracy. As a sane conservative, it is for him to hold 
his ground in this never ending evolution. Others may and should, in 
their own interest as well as in his, render aid •.•. Here as everywhere 
the watchword is co-operation .... That means for the national govern
ment a broad economic policy, with the farmer's interests as an integral 
part, wisely administered and generously adjusted to state and private 
activities. For the states it means a revival of the sense of authority and 
responsibility, both of which have been sadly neglected (pp. 17-19). 
· .. Agriculture was left largely to the mercy of laissez faire, while 
governmental support went to the building up of commercial and in
dustrial enterprises ...• The pursuit of agriculture, however, has at no 
time enjoyed protection such as was extended from the very beginning 
to commerce and industry through national legislation. It was, there
fore, long after the natural evolution of economic relations had been 
shifted-even dislodged-by direct legislative interference, that we came 
to suspect the inevitable effect upon the system as a whole. Only now 
have we come to recognize the need of more equitable conditions, if 
agriculture is to sustain its position of relative importance in the entire 
system ...• It constitutes a challenge to modern statesmanship; and what
ever else may be true, it is clear that the solution will not be had upon 
conventional lines (p. 7). 
• •• Laissez. foire is of the past, and the practical question is how far shall 
we be driven in the other direction. As has been said, the true province 
of legislation probably lies somewhere between laissez loire and price 
fixing-neither extreme is to be recommended .•.. If agitation for price
fixing legislation is to be avoided, may it not become necessary to revise 
our economic [tariff] policy? If we are unwilling or unable to do that, 
will we not be challenged to find for the farmer an economically true 
equivalent of industrial protection? (p. II). 
· .. We dare not forget what has been done for financial and industrial 
development. Why not for agricultural interests? .•• [The Commis
sion] feel that the farmer's cause is their own, from both the humani
tarian and the economic point of view. They are forced to the conclusion 
that the accepted economic measures do not fit, at least do not cover 
the farmer's case ;'and that this situation presents a new challenge to 
economic and political advisers that cannot be evaded or met with slogans 
(pp.15-16). 

Agriculture is not merely a way of making money by raising crops; 
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it is not merely an industry or a business; it is essentially a public func
tion or service performed by private individuals for the care and use of 
the land in the national interest, and farmen in the course of their pur
luit of living .and a private profit are the custodians of the basis of the 
national life. Agriculture il therefore affected with a clear and unques
tionable public interest, and its status is a matter of national concern 
calling for deliberate and far-sighted national policies, not only to con
serve the natural and human resources involved in it, but to provide 
for the national security, promote a well-rounded prosperity, and secure 
social and political stability (p. 20). 

Believing that there was an imperative demand for a "continuous, 
far-sighted national policy toward agriculture which shall be ex
pressed not only in terms of co-operation among all important eco
nomic groups in the nation, but also in terms of carefully planned 
governmental measures," the Commission recommended: (I) re
consideration of "protective [tariff] policies which tend to place 
artificial obstacles in the way of the natural and normal extension of 
markets for farm products and which tend to increase the domestic 
costs of their production;" (2) lower product costs; (3) co-operative 
buying and selling organization; (4) carefully planned policy for 
the utilization of land; (5) tax reform; (6) improved agricultural 
credit; (7) readjustment of transportation charges, and (8) ex
panded research work. These proposals approached the matter along 
traditional paths. Novel, not to say startling, was the Commission's 
proposal for "measures which tend to reduce the wide fluctuations 
in prices and the hazards of loss due to changing natural and 
market conditions." To this end the Commission suggested that 

••• a Federal Farm Board, consisting of a small number of men ap
pointed by the President, should be established to aid in the stabilization 
of prices and production in agriculture by advising farmen and farm 
organizations fully and promptly regarding the planning of production 
and the marketing of crops. This Board should make use of the facilities 
of the U. S. Department of Agriculture and be assisted in its work by 
Adv~ory Committees composed of persons adequately representing each 
important branch of agriculture and directly responsible to farmen and 
farm organizations, who would co-operate with it both in supplying 
information and advice and in making its influence effective in the pro
duction and marketing of crops. 

With the advice and assistance of the Federal Farm Board, effor:t 



GOVERNMENT AND ECONOMIC LIFE 

should be made to organize stabilization corporations to engage in the 
buying and selling of farm products for the purpose of stabilizing prices. 
Such corporations should be established through the co-operation of farm 
organizations, of private business organizations and of the government 
acting through the Federal Farm Board, each of these supplying a part 
of the capital necessary. The Federal government should at no time hold 
a controlling interest in the corporations, although it should participate 
in their management and be in a position to exercise such supervision 
over them as it does over the national banks, the Federal Land Banks 
and the Intermediate Credit System. 

The working capital necessary to finance the operations of these cor
porations in handling of surpluses should not be supplied by the govern
ment but should be made available by private banking sources, preferably 
through the Intermediate Credit System. A relatively large amount of 
such capital would be necessary, but the relation of the government to 
such corporations would make their credit standing much better than 
that of unsupported co-operatives or other marketing organizations, 
while it would be in the interests of business men and of the banking 
system to aid in the successful operation of such corporations in order to 
prevent sudden curtailment of the buying power of agriculture and to 
stabilize general business and credit conditions. 

Cotton, wheat, and perhaps corn appear to be the only commodities 
in which stabilization corporations of this sort could successfully operate, 
at least at the outset of the experiment. As these corporations became 
strong enough and gained sufficient experience, it might be possible for 
them to carry price stabilization one step beyond the mere handling of 
emergency surpluses due to weather conditions and to attempt the 
gradual control of production, so far as this can be accomplished by 
influencing planting intentions and programs. To this end it might 
eventually be possible for these corporations to announce in advance of 
the planting of crops a price at which they would stand ready on a 
specified date after the production of the crops in question to purchase 
any surplus which .might then be offered, this price being such as would 
induce the desired proportion and volume of the crops concerned (pp. 
32-33). 

The extent to which these "suggestions" of the Business Men's 
Commission set up in 1927 by the Industrial Conference Board and 
the Chamber of Commerce of the United States were embodied in 
the Agricul~ Marketing Act of 1929 is striking. The act set up 
a Federal Farm Board of nine members representing the principal 
agricultural commodities, with the Secretary of Agriculture ex 
officio. In the preamble to the act, it was 
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declared to be the policy of CongreSl to promote the effective merchan
dising of agricultural commodities in interstate and foreign commerce, 
10 that the industry of agriculture will be placed on a basis of economic 
equality with other industries • • • by aiding in preventing and con
trolling .urpluses in any agricultural commodity, through orderly pro
duction and distribution 10 as to maintain advantageous domestic mar
kets and prevent such surpluses from causing undue and excessive fluc
tuations or depressions in prices for the commodity. 

This general mandate was particularized in the enumeration of 
nve special powers conferred by the act upon the Board as a sort 
of economic planning agency as follows: 

(I) to promote education in the principles and practices of co-opera
tive marketing of agricultural commodities and food products thereof; 

(1) to encourage the organization, improvement in methods, and 
development of effective co-operative associations; 

(3) to keep advised from any available lOurces and make reports 
al to crop prices, experiences, prospects, supply, and demand, at home 
and abroad; 

(4) to investigate conditions of overproduction of agricultural com
modities and advise as to the prevention of such overproduction; 

(s) to make investigations and reports and publish the same, includ
ing investigations and reports upon the following: land utilization for 
agricultural purposes; reduction of the acreage of unprofitable marginal 
lands in cultivation; methods of expanding markets at home and abroad 
for agricultural commodities and food products thereof; methods of 
developing by-products of and new uses for agricultural commodities; 
and transportation conditions and their effects upon the marketing of 
agricultural commodities. to 

The Federal Farm Board thus became a special propaganda and 
service agency to agricultural co-operative associations. It took over 
the Division of Co-operative Marketing established in the Bureau 
of Agricultural Economics under the Co-operative Marketing Act 
of 1926, greatly enlarged the staff, and undertook to build up na
tional distributive organizations for the several agricultural com
modities capable of carrying on centralized collective bargaining, 
backed up by storage operations in non-perishable commodities. In 
order that the operations of co-operative associations-national or 
local-might not be cramped for lack of plant facilities or working 

• 46 Stat. L. II. 
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capital, the Board was supplied (besides an operating fund) with a 
revolving fund of SOO million dollars, to be used as loans to co
cll>erative associations or in the financing of stabilization corporations. 
This was in all essentials the old "commodity marketing" program 
newly implemented by government action!1 

In spite of the aggressive action of the Farm Board in supporting 
local and regional co-operative marketing organizations and in com
bining them into national selling agencies, their power to determine 
prices in the staple markets proved to be slight. Cotton co-operatives 
had handled some 9 per cent of the crop; this rose to nearly 17 per 
cent in 1930-31, but thereafter declined again!· As to wheat, the 
nature of the statistics does not permit of accurate estimate of the 
volume sold collectively in the terminal markets, but it was not 
of such size or strategic placing as to give it price-making significance. 
Livestock co-operatively marketed by selling agencies of the Na
tional Livestock Marketing Association at its peak amounted to 
perhaps 20 per cent of hogs and much less of sheep and cattle. At 
particular terminal markets, co-operative commission firms in a few 
instances handled a somewhat larger percentage of hog receipts and 
had significant influence on short-run price changes or local dif
ferentials but hardly on the general level of hog prices. The tobacco 
co-operatives had a mushroom growth under the "commodity mar
keting" movement of the early twenties, and controlled nearly half 
the volume during 1923 and 1924. They had wielded significant 
price power as long as they were financially willing and able to carry 
increasing unsold stocks. But the levels at which they had thus sup
ported prices were stimulative to acreage and they were in a state 
of collapse when the Farm Board began operation. 

The outstandirig feature of the Farm Board development there
fore was. to bring the federal government in as the underwriting 

.. See Carl Williams, Edwin G. Nourse, and others, ''General Di.ecu.ion of Na
tional Cooperatives and the Federal Farm Board," American Cooperation '93', 
pp. 115-43· 

• For valuabl~nd voluminous data concerning the lCope and growth of the 
co-operative movement, see R. H. Elsworth, Statistics of F,_I' Cooperlltw, 
Business Organizations, '920-1935, Farm Credit Administration Bulletin No.6, 
A StatistictJ. Handbook of FarmerI' Cooperati",s, F.C.A. Bulletin No. z6 (1931) I 
and Statistics 0/1 FtJNfUI'I' Mark,ting and Purchasing Cooperat"''', '938-39 M,
keting SeMon, F.C.A. Miscellaneous Report No. 11 (1940). 
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agency to carry luch farm productl as could not be sold at the prices 
which the co-operative managers, acting upon the counsel of the 
Board, felt to be the proper level. The luccessful use of these "stabl:. 
lization" operations in meeting minor emergencies was shown in the 
butter loanl of 1929-30. They enabled the major co-operative to 
withhold its own product and offer to purchase in the market till 
lome S million pounds were impounded (about one-eighth of total 
Itorage holdings at the time). After two and a half months, market 
prices Itrengthened and the stored butter was sold by the co
operative at prices which yielded it a small pr06t. 

Another minor stablization operation took place in the grape in
dustry in 1930-31. Its signi6cant difference from the butter stabiliza
tion operation lay in the fact that it supplemented the holding of 
stored stocks by imposing certain measures of control on the supply 
coming on the market. In the past, banking groups who were heavily 
extended in the raisin and wine industries had underwritten pool 
operations under which a limit would be placed on the amount of 
the crop to be harvested, and a co-ordinated administration would 
determine the volume and time of what went to the chief uses
raisins, wine, table use, and by-products. In the present instance, the 
government superseded the private bankers as the financing and 
control agency, funds being advanced by the Board, and its staff 
counselling with a "control board" selected by the industry to con
duct actual operations. Eighty-five per cent of the grape tonnage 
of California was set as the minimum which must be under contract 
to the control board, or the pre-existing raisin pool, raisin co-opera
tive, and winery association. The limitation of market supplies was 
effected by levying a "stabilization fee" on all participants and using 
this to pay producers for grapes which they were required to leave 
on the vine. This was designed to be a continuous device for han
dling the difficulties of large crop years; contracts drawn in 1930 
were for a ten-year period but with privilege of withdrawal after 
the expiration of three years. It proved, however, to be short-lived. 

The less successful use of stabilization operations in the major 
emergencies by which the Board was confronted concerns the cotton 
and wheat stabilization corporations, both of which were set up in 
the fall of 1929. To the Cotton Stabilization Corporation, the Farm 
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Board advanced at various times a total of 166 million dollars, of 
which 94 million were not repaid. Against this deficit, there were 
credited 78 million dollars as the value of relief cotton donated by 
congressional action to the American Red Cross, leaving a net 
deficit of 16 million dollars for cotton stabilization operations. To 
the Wheat Stabilization Corporation, the Board advanced a total 
of 580 million dollars, of which 498 million were liquidated by 
credits for Red Cross wheat (119 million) and by repayments up 
to the end of 1933. There were also as of that date assets in the 
form of 1'75,000 bags of coffee received from the Brazilian govern
ment in a barter transaction involving a total of 1,050,000 bags'" 
approximately 9 million dollars of Chinese government notes, 
and 4 million dollars of German government notes received on 
credit sales of wheat to these two countries. These assets eventually 
reduced the loss on wheat stabilization operations by some 12 million 
dollars, but $2,661,000 of the German notes are still outstanding," 
no curtailment of this loan having been made since 1936. If this 
should eventually be paid off, the final loss chargeable to both 
stabilization corporations would be approximately 83 million dol
lars. 

While the objective enunciated in the Agricultural Marketing 
lct of 1929 was stated to be "orderly production" as well as 
:orderly marketing," the means proposed focused definitely on the 
pbuilding of co-operative associations, which are essentially market
rrg agencies. Whatever the thought of Congress as to the relative 
mportance of the production problem or the adequacy of co-opera
ive organization as a means of dealing with it, the Board, in its 
lrst annual report, in explaining that its work had been "centered 
11 the upbuilding of co-operative marketing associations" observed 
hat "such organizations, well managed and properly financed, will 
nable farmers to control their industry both as to production and 
rrarketing." This statement palpably ignored the historic fact that 
o-operative associations had exercised no control and negligible in
luence over ~e scope and direction of members' production activi-

.. This coffee wu taken in trade at approximately a centl per pound and real
~ed 9.5 cents net when sold . 

.. Fifth Annual Report of the Farm Credit Administration (1937), p. 13· 
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ties. Faced by conditions of declining market demand during a 
severe and widespread depression, the Farm Board early sought 
to exert its influence in the direction of production control. 

Chairman Legge and Secretary Hyde in the summer of 1930 under
took a personal campaign amongst the wheat growers, particularly in 
the Southwest, to persuade them to reduce their production. Mr. Wil
liams conducted a similar crusade to deter cotton farmers from putting 
in an unduly large acreage in 1931. When this proved barren of results, 
he proposed the plowing under of every third row of the growing crop 
without compensation." Mr. Denman proposed a plan of differential 
prices for hogs according to weight, designed to penalize over-produc
tion. And Mr. Stone, after becoming chairman of the Board, gave evi
dence of lively interest in the problem of land use and the possibility 
of this approach to the development of an adequate machinery for the 
regulation of agricultural production!' 

When the Board's third annual report appeared (December 
1932), it contained two sections entitled "Production Adjustments 
Involve Land Utilization" and "Surplus Control Methods," the 
latter of which closed with the following comment: 

Experience with stabilization thus demonstrates that no measure for 
improving the price of farm products other than increasing the demand 
of consumers can be effective over a period of years unless it provides a 
more definite control of production than has been achieved so far. In a 
few limited and specialized lines, co-operative associations have made 
progress toward such control. For the great staple products, however, 
the problem still remains for future solution!' 

Thus the matter stood when the Agricultural Marketing Act of 
1929 was superseded by the Agricultural Adjustment Act of 1933. 
The Federal Farm Board during its brief and tragic lifetime had 
not dealt with agriculture entirely within the traditional patterns. 
It would be a mistake to think of its activities as merely implement-

• He coupled thi. advice with pointed hinll that unle .. euppliel were restricted 
at the IOUrce, the Board would have to abandon ill eilorta to euppon prica by 
financing the holding of constantl,. inaeuing stocks. 

-E. G. Noune, M./"lMg .Igrw-u ImIhr 1M 444, pp. 10-11. The reader 
Mould bear in mind allO the Board'. participation in the grape stabilization ICheme, 
which included payment for grapes left on the vine under instruc:tioDl of a con
trol committee. 

• TItir".I-..1 R'Iorl O/'M F.J •• F_ B_J (1931). p. h. 
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ing private enterprise in agriculture by furnishing farmers facilities 
for strengthening voluntary co-operative associations such as had 
been known and gradually growing over a period of at least sixty 
years. The Agricultural Marketing Act of 1929 assigned the govern
ment a role of market manipulation and price support far beyond 
anything achieved by private co-operative associations. It provided 
large government funds to underwrite the withholding from the 
market of such supplies as col.]1d not be sold at a government-spon
sored price level, using some of these stocks in an international 
barter operation, an4 diverting others to relief uses. This act was 
novel in moving government from the informational and analytical 
role in relation to individual enterprise in farming to one of vigorous 
propaganda as to specific courses of action implemented, to a degree 
at least, by the power of this government agency to grant financial 
assistance to or withhold it from national organizations through 
which individual producers made contact with the market. Novel 
too was the use of government credit in support of international 
sales of particular commodities. 

v. AGRICULTURE AND GOVERNMENT SINCE 1933 

While the Agricultural Marketing Act of 1929 had gone con
siderably beyond the limits set by previous national policy, there 
had, with the progress of the depression, been extensions of govern
ment's active role in the special treatment of agriculture even beyond 
the point apparently contemplated at the time the law was passed. 
In part these extensions had been the result of an aggressive policy 
and broad interpretations introduced by the Board into the adminis
tration of the act. In part, however, they had been the result of 
further congressional action, such as the diversion of stabilization 
holdings of wheat and cotton to relief uses through the Red Cross. 
Congress likewise had pushed out the frontier of government action 
somewhat further in aid also of distressed industries, for example, 
through the setting up of the Reconstruction Finance Corporation 
in 1932. This agency ministered to agriculture in only a minor way, 
its major extensions of extraordinary credit aid being to industrial 
and banking concerns. 

The exigencies of the depression period led the country to utilize 
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government agencies more aggressively in the aid of many parts 
of the economic system even under a President and a party which 
in principle were opposed to such extensions. With the advent of 
the Roosevelt administration a different philosophy of government 
came to vigorous expression. 

Th6 FtWm Credit Administration. From Inauguration Day for
ward, Iwift and drastic steps were taken with reference to many 
phases of the nation's economic structure. On the agricultural front, 
this led to the setting up on May 27, 1933 of the Farm Credit 
Administration, which consolidated the old Federal Farm Loan 
system with the financing activities of the Federal Farm Board.·' 
To the Federal Land Banks and the Intermediate Credit Banks 
there was added a system of productive credit corporations (with 
underlying credit associations) and·a Central Bank for Co-opera
tives with regional banks for co-operatives paralleling the Land 
Banks and Intermediate Credit Banks of the twelve Land Bank 
districts. 

In the main this reorganization simply co-ordinated previous lines 
of government activity in a comprehensive system of agricultural 
credit. The Production Credit Division took over the work of agri
cultural credit corporations brought into being under the Intermedi
ate Credit Act of 1923, and the Banks for Co-operatives institutional
ized lending operations which had been initiated and developed 
through their early stages by the Federal Farm Board. Under the 
Production Credit Division of the Farm Credit Administration there 
was now set up an "Emergency Crop and Feed Loan Section," which 
took over and attempted to systematize the administration of 
emergency types of financing which had been going on sporadically 
under specific acts of Congress for many years. 

From 2. million dollars in 1921, such emergency loans dropped 
to $224,000 made in 1926, from which point they rose to a peak 
of 64 million dollars extended in 1932," dropped to 16.6 million 
in 1936, rose again to 32.S million under the drought conditions 

• The Board ... uch W" IICrapped. and the Itabilization corporationa put into 
liquidation. Service activitiea for co-operative aSlOCiationa are combined in the C0-
operative Division of the F.c.A •• but the more ambitioUi typeI of eHon to influ
ence prices were transferred to the A.A.A. Compare p. 911 H. 

• Tbere were DO lucb loana during the yean 1911. 1917. aDd 19a1. 
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of 1937, and dropped to 19.6 million in 1938. Besides these secured 
loans there were also unsecured "drought relief loans" during 1934 
and 1935 to the amount of 72 million dollars, of which 76 per cent 
were still outstanding at the close of 1938. These lending operations 
were, as their name indicates, regarded as primarily relief meas
ures. The crop and feed loans on the other hand have been pri
marily intended as rehabilitation loans designed to keep farmers in 
a position to produce even when they could not secure the necessary 
credit from banking institutions. Of such loans made during 1938 
and which had matured on December 31 of that year, 62.4 per cent 
had been paid. "Such loans are, in effect, a mixture of credit and 
relief.JJ5O 

In the field of mortgage lending also, the normal operations 
of the farm loan banks were, through the Farm Credit Administra· 
tion, supplemented by "land bank commissioner loans" extended 
to farmers not in a position to qualify under the regular lending 
provisions. Such loans might be made up to 75 per cent of the "ap
praised normal value" of the property. Where such loans were used 
for refinancing old mortgages, the proceeding often involved a scal
ing down of previous indebtedness. This process of "debt adjust
ment" (analogous to corporate reorganization) was used quite ex
tensively by the Farm Credit Administration (and the Resettle
ment Adminstration, discussed later) and to some extent by state 
and local agencies, insurance companies, and other lenders as a means 
of squeezing out the water which had been injected into land values 
by the war-time real estate boom or by local speculative land de
velopments.51 Land bank commissioner loans rose sharply from the 
71 million dollars extended during the latter part of 1933 to 553 
million granted dUring 1934, after which they dropped rapidly to 
40 million loaned in 1937. The power to issue such loans expires 
in 1940. As· these are in the form of long-term mortgages, it will 
be many years before the financial outcome can be known. Approxi
mately 9 per cent of accrued interest obligations were in arrears as 
of Decemb41- 31, 1937 . 

.. Second Annual Report of the Farm Credit Administration (1934), p. 6 . 

.. Even so, time may prove that 50me of the mortgages were inadequately lOp
ported by the earning power of the lands. While thi' lending was nominally in 
aid of agriculture, no small part of it represented a ''bailing out" of distressed 
banks. 
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The Farm Credit Administration represented only a partial ac
ceptance of the agrarian demands of the period. Measures such as 
the Frazier-Lemke bill, strongly pressed in Congress, were designed 
to have the government take over the whole burden of financing 
agriculture at rates definitely below the market level. The policy ex
pressed in the setting up of the Federal Land Banks in 1916 had 
been to complement existing credit agencies by a federal service 
which should enable all farmers and farmers' associations to secure 
access to the central money markets at the lowest competitive rate 
justified by the character of the risk and service when property was 
appraised, security handled, and operation systematized under care
ful supervision of a government agency. During the depression, 
however, Congress yielded to the demands for extremely low gov
ernment rates of interest to the extent of inaugurating an emergency 
rate of 4.5 per cent in 1933, and subsequently reducing it to 3.S 
per cent. 

When this subsidized rate was to expire on July I, 1937, Gover
nor Myers of the Farm Credit Administration fought valiantly 
against the clamor being made to have it renewed. He argued that 
the task of emergency financing had been essentially completed and 
that 

subsidizing the interest payments of Federal Land Bank borrowers helps 
less than one-cighth of all farmers, and most of these are no longer in 
financial distress. • • • Permanently subsidized rates would increase the 
violence of land booms. They would also tend to discourage private 
lending institutions from operating in competition with subsidized agen
cies and thus would tend to increase, perhaps to a dangerous degree, the 
already heavy concentration of the farm mortgage debt in the hands of 
a single agency. While courage is required for the elimination of any 
subsidy, the time has come for facing the fact that these direct govern
ment subsidies must be tapered off if the goal of a business credit system 
for agriculture is to be obtained.'1 

The 3.S per cent rate, however, was renewed, and agitation for a 
permanent 2 per cent rate reappears in every session of Congress. 

It had been the desire of Governor Myers and of his successor, 
Governor Hill, to sec the Farm Credit Administration put in the 

• W. I. Myen, "Farm Czedit AdministratioD Policy," JtnII'fMl 01 F_ £eo
.0"';';, (Proe .. Jmgs), Vol 19 (1937), pp. 15-86. 



GOVERNMENT AND ECONOMIC LIFE 

position of a sound banking institution complementary to, rather 
than competitive with, private agencies. &a To this end, it was re
garded as essential not merely to remove the interest rate subsidy 
but also to get rid of the marginal operations which transcend the 
limits of sound banking and introduce an element of emergency 
relief. "To the extent," said Governor Myers in the address just 
quoted, "that national welfare justifies the extension of credit to 
farmers who cannot meet reasonable credit standards for financing 
the purchase of farms or for other purposes, special agencies should 
be established to handle the problem rather than to jeopardize the 
operations of this business credit system." 

In April 1939, as a step in the administrative reorganization of 
the government, the Farm Credit Administration was transferred 
to the Department of Agriculture. On May 22, Secretary Wallace 
issued a statement to the effect that this did not mean that the 
Farm Credit Administration would ''become an integral part of 
the Department of Agriculture." Its Governor would in the future 
report to the Secretary of Agriculture rather than to the President, 
but "for carrying out the many federal statutes which form the 
basis for the several types of· farm credit, for information and exe
cution of operating policies, for control of fiscal, personnel, legal, 
informational, and related affairs •.• the Farm Credit Administra
tion will be an autonomous federal agency as heretofore." By De
cember, however, a controversy over policy had arisen; it was 
charged that F.C.A. maintained the "hard-boiled" attitude of a 
banking institution and failed to co-ordinate its operations with the 
policies of the Secretary, the Adjustment Administration, and other 
agencies of the Department. Governor Hill's resignation was de
manded, and one of Secretary Wallace's closest associates transferred 
from charge of marketing and regulatory work in the Department 
to the governorship of F.C.A. 

The si~nificance of these developments cannot yet be appraised. 

• The quaritative position of the Farm Credit Administration in the field of 
farm mortgage finance is indicated by the fact that its h,735,000,000 (Dec. ]1, 

1938) of mortgage credit covers approximately 40 per cent of the total mortgage 
load of all farms in the United States. In 19:&8, it constituted about 12 per cent 
of the total farm mortgage debt. Credit extensions of the Intermediate Credit 
Banks amounted to an additional 10] million dollan. 
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Opponents of the reorganization plan express the fear that exten
sion of credit will be tied up with participation in adjustment and 
conservation programs; proponents say it will merely be "human
iud." Meanwhile several new measures have been actively pro
moted in Congress which would provide for making a 3 per cent 
rate permanent, extend maturities to 40 yean, prevent deficiency 
judgments, allow defaulting borrowers five years within which 
they might recover their farms, and provide for more comprehen
sive plans for the readjustment of the principal amount when in
terest payments could not be met. A major purpose of these meas
ures appears to be the forestalling of widespread foreclosures by 
the government in case of low commodity prices during the next 
few years. Opponents of the measures characterize the policy as one 
of "cheap money and no foreclOSUres" which would put all farm 
mortgages in the government's hands and, by leaving the operator 
on the farm under lease when interest payments were defaulted, put 
the government in a position to assure compliance with any produc
tion program which it might inaugurate. The nature of these issues 
will become more clear as we discuss the several features of the 
Agricultural Adjustment Act and other measures which have 
stemmed from it. 

MtII'/eeling flgreemenll (I1JJ orJers. In the same month that the 
Farm Credit Administration was set up Congress passed the act 
establishing the Agricultural Adjustment Administration. Defer
ring for the moment discussion of its major "production adjust
ment" and "income adjustment" features, we may note that the 
marketing agreement and licensing sections of this measure super
seded and modified the character of government's relation to 
marketing and price-making activities as exercised under the Farm 
Board. The distinctive feature of marketing agreements was that 
they provided for a three-cornered determination of price policy 
and the manipulation of supplies which would achieve the price 
objectives agreed upon by processors and distributors (who, by 
virtue of the inclusion of co-operatives, embraced a large part of 
the producers' group") counselled by representatives of the Seat-

.. Owing to the nature of agricultural marketing agreements, eftn the private 
procellOr OJ' di.tributor frequently repraented the producer in a Rn. not caRD-
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tary of Agriculture, to whom was reserved the right to approve or 
disapprove their proposed action. 

In principle, the marketing agreement does not mark any ex
. tension of control of the marketing process as undertaken under 
the auspices of the Federal Farm Board. Indeed, it might be viewed 
as a moderation of that policy in that processors and private dis
tributors were now made active parties at interest in formulating 
price objectives and determining the strategy of market distribution. 
On the other hand, it embraced the power to license all handlers 
to bring their operations in line with a policy and procedures adopted 
by the majority; this represented a new departure.B3 Co-operative 
association of farmers had been purely voluntary though sweetened 
by the honey of Farm Board finances and expert personnel. But the 
license makes participation in such joint programs mandatory. 

The licensing provision of the original act was ambiguous and 
from the start subject to varied judicial interpretation. Through 
amendments passed in August 1935, Congress substituted "Secre
tary's orders" for licenses, defined procedures, and limited the scope 
of the act to exclude apples and canning crops other than olives 
and asparagus. If a referendum of the growers shows that two
thirds of them are in favor of a given marketing agreement pro
gram, a "Secretary's order" making its terms binding on all handlers 
of the product is prepared. When this is signed by handlers of at 
least one-half the market volume, the Secretary may thereupon put 

tially different from that of the co-operative. Through subsequent amendment. to 
the act, the producer has become more directly a party to the action taken by the 
marketing agreements. For details, see E. G. Nourse, Marketing Agreementl under 
the AAA; E. G. Nourse, J. S. Davis, and J. D. Black, Three Yearl of the Agricul
tural Adjustment Adm;nutration (1937), Chap. XII . 

.. The licensing device, however, had previously been used by both state and fed
eral governments for less ambitious purposes. Beginning about 1910, there wa. 
a considerable wave of legislation designed to enforce financial retpontibility and 
check unfair commercial practices among handlen of agricultural commoditieJ. In 
several of the states passing legislation of this sort, licens!ng Wat used at a mean. 
of enforcement. Under the Grain Futures Act of 1922, commission merchants 
and brokers .. were required to register with the Secretary of Agriculture and the 
Perishable ~ricultural Commodities Act of 1930 required the licensing of all 
commission merchants, dealers, and broken handling fresh fruits and vegetablea 
in interstate commerce. The use of licensing at a meant of securing comprehensive 
participation in a scheme of planned distribution, however, marked a distinct ex
tension of control of individual business enterprise. 
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the order into effect. If less than one-half sign, it may still be put 
into effect upon approval by the President!-

The means by which control of movement of the particular com
modity is to be effected under a marketing agreement and Secre
tary'. order involve a variety of devices, including increase in the 
strictness of grading and inspection requirements, "shipping holi
days" at times of market glut, temporary withholding of stocks 
of non-perishable products from harvest time till later in the market
ing year or even to a subsequent year, and diversion of "surplus" 
stocks to by-product or other non<ompetitive uses." The agree
ment or order does not contain any provisions designed to control 
the actual production of the product. 

Marketing agreements have been used to regulate the flow of 
agricultural commodities into the market and the trade practices to 
be followed by the various distributing agencies, to the end that 
the amplitude of price movements should be reduced and the level 
of prices brought as close as possible to an objective mutally agreed 
upon by the three parties-producers, trade agencies, and govern
ment officials. The fixing of specific prices has been used to only 
limited extent (in milk marketing agreements),U the procedure in 
general being the naming and frequent revision of price "goals" to 
be sought through the co-ordinated manipulation of supplies. Nomi
nally, at least, the goal of such enchancement has been the same as 

• Tbe aimilaritiet to N.RA. codet are obvious I in fact, in the early da)'l the 
two procedul'et overlapped or were intenwined. 

II Where .ucb divenion operationa involve only moderate volumes of product, 
they may be carried through u part of the ordinary marketing agreement pro
cedure and within their general price atrateg)'. Where volumes are large, the ad
mini.trative agencies under the marketing agreement may invoke the usistance 
of the Federal Surplus Commoditiet Corporation, or a .uOOdy for divenion by 
the use of ''tection ] a funda" allocated to the Secretary out of tariff receipts, di.
cu_d on pp. 917-al. 

• From the agricultural deprestion of 1910 forward, all IOrta of achemea for 
governmental price fixing of agricultural prodUCII bad beea advanced. Such me»
uret are in fact .ill being brougbt forward in every "'00 of Congress. In thi. 
connection, it it wonb noting that in tbe Packen and Stockyard. Act of 19Z1, 
tbe Secretary of Agriculture _ empowered to fix ratet and cbargea of Itockyarda 
companiet and commissioa &nn. 10 u to be "just, reasonable, and non-dilCrimina
tory." Tbi. power bu been exercised in aeveral instaDCft. Marketing agreementa 
allO give tbe Secretary a large measure of inftuence in _ing that marketing cbarges 
thall be reuonable aad noo-dixrimiaatory and in elimiaating unfair trade prac-
ticea. 
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for the staple commodities (see p. 913), that is, "parity," or the at
tainment of pre-war purchasing power through prices that would 
stand in the same ratio to prices of what the farmer buys as they 
did in 1909-14. 

The marketing agreement and "Secretary's order" device appears 
to be limited in usefulness practically to a relatively small number 
of cases of highly specialized production far from terminal markets 
and in which co-operative organization has already been carried to 
a high degree of strength and efficiency, and to the application, still 
somewhat uncertain as to its ultimate success, in fluid milk!' 

Owing to the complicated relationships between various milk 
markets, the line of cleavage between interstate and intrastate busi
ness has been extremely difficult to determine. States and muni
cipalities have for some time sought to deal with the milk problem 
from the local end. Some dozen states have established state milk 
boards to complement the schemes of regulation evolved in the 
various fluid milk marketing agreements. Proposals have not been 
wanting that, in view of the peculiar conditions surrounding this 

"The marketing agreement provisions of the Agricultural Adjustment Act were 
further amended and re-enacted in 1937 as a separate Marketing Agreement Act. 
On July 13, 1939, a United States district court (Northern District of Illinoia, 
Eastern Division) held (in United States v. The Borden Company et 01.) that 
"by the Agricultural Marketing Act the Congress has committed to the Executive 
Department, acting through the Secretary of Agriculture, full, complete, and plen
ary power over the production and marketing, in interstate commerce, of agricul
tural products, including milk." Hence the court dismissed a case brought by the 
federal Department of Justice under the anti-trust acts on the ground that Con
gress had deprived them of jurisdiction on all such matters so far as produce,. 
and distributors of agricultural products are concerned. Thi. view _m, to the 
writer to present a strained interpretation of the statute, and the Secretary of Agri
culture in addressing the Institute of Co-operation on Aug. 7, 1939, took occasion 
to indicate that he did not share this view. He said: ce ••• the policies of the De
partment of Agriculture and the Department of Justice in trying to cope with the 
Chicago milk situation are in harmony with each other. Both are designed to pro
tect the public interest ..•. Even if a marketing agreement i. placed in effect 
in the Chicago market, it can deal with only a part of the problem. The Marketing 
Agreement Act does give the Department of Agriculture authority to regulate 
milk prices paid by distributors to producers. But the Department of Agriculture 
has no aut~rity whatever to regulate resale prices. Consequently, if monopoli.tic 
practices exist in the milk distribution industry, the only agency of government 
having any authority to act is the Department of Justice." 

The U.S. Supreme Court in October 1939 agreed to hear argument on appeal 
of the Chicago case. Dismissing the view of the di.trict court as to lack of j ur. 
diction, the Supreme Court returned the case for re-hearing on the merits of the 
issue. It carne up on the calendar in April, but was then postponed. 
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commodity, the supplying of fluid milk be declared a public utility 
and all phases of production and marketing closely regulated. 

State governments have been active during recent years also in 
other marketing fields. Laws governing quality standards-such as 
the ripeness which must be attained by fruit before it can be shipped 
-or controlling cold storage, use of preservatives or spray materials 
may be cited. But recently there have even been measures control
ling the market flow, such as the state "prorate act" of California, 
under which market quotas may be established, and a state market
ing agreement act which extends many of the provisions of the 
federal act to the field of intrastate business. 

Production and imomll adjustments. The major features of the 
Agricultural Adjustment Act of 1933 were designed to effect en
largement of farmers' incomes directly through cash disbursements 
or indirectly through measures designed to enhance the market price 
of those "basic" products-wheat, cotton, corn, hogs, rice, tobacco, 
and milk-dealt with in the act. This measure by no means turned 
its back on the educational approach traditional in government's re
lation to agriculture. But it adopted many of the proposals of more 
positive action which had been advanced by agriculturists and others 
during recent years. Notably it undertook to implement the mandate 
given by Congress to the Federal Farm Board to promote "orderly 
production" which, in the Board's latter days, had turned toward 
investigation of the possibilities of land use programs or other types 
of production control. The Adjustment Act also picked up many 
of the proposals contained in the equalization fee and domestic 
allotment plans, which had been rejected in 1929 in favor of the 
Farm Board experiment. Spokesmen for these measures had con
tinued active in support of their several proposals and had finally 
been driven by the force of the depression to get together on a 
compromise measure which would give the Secretary of Agriculture 
a considerable latitude of power to apply to the problem any of the 
devices which appeared to him likely to "effectuate the purposes 
of the act." 

Two distinctive features were embodied in the act of 1933. (I) 
The Adjustment Administration undertook to make cash income 
("benefit payments") to farmers, supplementing what they could 
realize for their crops in the market. In part, these payments were 
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financed directly from the public treasury, but in the main it was 
intended that they should be collected from processors and thus 
paid either out of the processor's margin or shifted by him to the 
consumer's shoulders in the form of a price advance. (z) These 
payments were conditioned on farmers' compliance with control 
plans designed to· bring the total supply of a given commodity 
down to a point where its market price would give the farmer a 
sufficient return (19°9-14 "parity") without benefit payments. 

Thus it will be seen that the Agricultural Adjustment Act of 1933 
put the government in two positions which went beyond any which 
it had occupied before with reference to the agricultural industry. 
In many previous measures it had sought to ameliorate the lot of 
the farmer by raising his technical efficiency or improving his market
ing or credit facilities. Now it was definitely said that the government 
accepted responsibility for restoring the material well-being of farm
ers as a whole to the level that they had occupied in their most 
favored previous peace-time period. This was not undertaken as a 
drive to benefit agriculture regardless of its effects on other parts of 
the system but as one related phase of a four-point program which 
embraced also currency and banking measures, industrial revival, 
and the supplementation of private employment through public 
works, the C.C.C., and other agencies. 

In part this action appears to have been motivated by the view that 
restoration of the purchasing power of agriculture would have a 
quickening effect on the whole economy, such as would, in con
junction with other recovery measures, soon reduce if not obviate 
the demand for further direct income payments. In part, also, it ap
pears to have been motivated by the view that agriculture since the 
war had been a disadvantaged economic area in a society becoming 
increasingly industrialized and, therefore, needed special treatment 
by government if the standard of living of farmers were to be kept 
up to the level of other classes. Up to the present time, general re
covery has not been so extensive or well sustained as to remove the 
deficienc) in agricultural income as measured by the standard ac
cepted as the official criterion,80 and the subsidy features of the agri-

.. "The ratio of prices received to prices paid" by farmen at hued on the 
J909~J4 average stood at 95 for the year J919, declined to 61 for 1931, rote to 
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cultural program have tended to receive more rather than less 
emphasis, as will appear in our subsequent discussion. 

The second change in the character of government relation to the 
agricultural industry as embodied in the Agricultural Adjustment 
Act was in its passing from the role of advisory guidance to one of 
over-a11 planning and implemented activity designed to determine 
both the direction and the magnitude of agricultural enterprise. It 
should be noted, however, that even this degree of governmental 
control did not entirely supersede the personal judgment of individ
ual farmers. They might-and many of them did-remain out
side the control programs, on the ground either that they disap
proved in principle, that they were unwilling to undertake the "red 
tape" involved in participation, or that they could in particular cases 
make a better income by unrestricted production. But in the main, 
the financial inducements offered in the various adjustment pro
grams, plus a certain amount of group pressure, have been sufficient 
to overweigh such independence of action. 

In the case of cotton, the program was made virtually compulsory 

93 in 1936-]7 and dropped to ,8 in 1938. U. S. Department of Agriculture, Ag";' 
,141/14,..1 S;/I4.';OIl, December 1939. 

Income from farm marketing. averaged 10,666 million dolla" during the 5-year 
period 1914-18, and for the following yea" it waa, in million. of dolla": 

1919 .............. , ...... 1I,1U 1935. .. . .. . .. . . . ... ... . .. 6,969 
1930 ................. , ... 1,883 1936 ............ , .. .. .. .. 8,111 
1931 ..................... 6,alJ 1937···· . . .. . . . . . . ... . . .. ',744 
19JI ..................... 4,681 1931 (prelim.) ............ 7,599 
193) ..................... 5,1,. 1939 (prelim.) ............ ",II 
1934 ......... " ...... , ... 6,27) 

Durinr the lalt leven yean income from marketing. baa been IUpplemented by 
government payment ••• indic.ted below, in million. of dollan: 

Year Government Cash Income Including 
Payment. Government Paymeotl 

19l1 ..... . . . . . . . . . . . . . . . . . . . . 1)1 5>409 
1934 . . . .. . . . .. ..... .. . . . .. ... 447 6,,20 
1935 .. , . . . . .. . . . . .. .. . . . . . . .. 573 7,54. 
1936 .. . . .... . . . .. ..... . . .. . .. al7 1>499 
1937 . . . . . . . . . . . . . . . . . . . . . . . . . ]67 9,111 
1931 (prel!m.) ................ 411 .,011 
1939 (prelim.) ................ 107 .,511 

U. S. Department of Agriculture, CIUA F_ 1", _ _ GfI'INmIffIIfII P.,-tl 
;,. 'PH (mimeo.), Jan. 30, 1940. 
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by the passage of the Bankhead Act of 1934. This act levied a practi
cally prohibitive tax on the ginning of cotton in excess of individual 
quotas, whose national total in 1934 was not to exceed 10 million 
bales and, in 1935, 10.5 million. Small producers (up to five acres 
in 1934 and two bales in 1935) were exempt. The Kerr-Smith 
Tobacco Control Act also supplemented the Adjustment Act proper 
by levying a high tax on the tobacco sold by producers in excess of 
the allotments for which they were eligible under the voluntary con
trol features of the Adjustment Act. Here a purpose was to prevent 
non-participants from benefiting by increasing their production. 

A series of special sugar acts applied the quota idea in a some
what different way. Instead of holding total production down to a 
maximum, they undertook to see that a certain part of the sugar 
consumed in the United States should be produced by domestic 
farmers, maintaining the existing acreage of sugar beets and sugar 
cane in the continental United States but limiting further expan
sion. The quotas were also designed to stabilize production in our 
insular areas and to check the decline of imports from Cuba, there
by restoring her purchasing power for agricultural imports from the 
United States. Another distinctive feature of these sugar acts was 
that they required domestic producers who received benefit pay
ments under them to pay specified minimum wages to their laborers 
and not to employ child labor. 

Great emphasis was placed by the Administration on the demo
cratic participation of farmers themselves in the determination of 
the adjustment programs for the several commodities and in their 
subsequent enforcement. It stressed also the fact that the programs 
did not contemplate coercion but simply the setting up of pecuniary 
inducements. However, the extent to which these subsidized produc
tion controlpr~grams circumscribed farm managers' operations 
caused statutes and programs to be widely criticized as "govern
mental regimentation." When the Adjustment Act came before the 
United States Supreme Court, it held by a six to three decision that 
such c&.trol as was exercised under the Adjustment Act constituted 
"federal regulation of a subject reserved to the states.'''1 The major-

a In the light of this decision, Congress prompdy repealed the Bankhud Act 
and the Kerr-Smith Tobacco Act. 



AGRICULTURE 

ity took the view that purchased compliance constituted control no 
less than would a specific legislative mandate.·2 The minority view 
was that "the suggestion of coercion finds no support in the record 
or in any data showing the actual operation of the act. Threat of 
loss, not hope of gain is the essence of economic coercion." 

While the Supreme Court in this "Hoosac Mills" case ruled that 
the proceeds of a processing tax could not be used as the means "for 
purchasing • . • submission to federal regulation," it followed the 
broader interpretation of the federal spending power enunciated by 
Hamilton and accepted by Mr. Justice Story rather than the nar
rower Madisonian i~terpretation of the Constitution. This right to 
spend federal monies "to provide for the general welfare" as Con
gress may interpret that term, encouraged the Administration to 
believe that an amount of "income supplement" no less than that 
disbursed as compliance payments under the old A.A.A. could be 
continued under a program less obviously directed toward produc
tion control. The shift in emphasis from acreage control to soil 
conservation and the change in the legal forms for disbursing in
come supplements so as to comply with the ruling of the Supreme 
Court was effected under the Soil Conservation and Domestic Al
lotment Act of February 29, 1936." 

Soil COnJercJIII;on (md incoml1l1djuslmenl. Of course the general 
subject of soil conservation had for many years been a part of the 
research and teaching programs of state agricultural experiment sta
tions and extension services as well as the federal department." This 
work had emphasized problems arising from water erosion in the 
southern states but, following the great drought of 1934, wind ero
sion in the Western Great Plains and adjacent areas diverted atten
tion sharply-even dramatically-to this phase of the problem also. 
The new act was designed to articulate the new work with the pro-

• U. s. v. WjJlj_ M. BIIII"., .r .• receiftn of Hoosac Mill, Corporation, 291 
U. ·S. I. 

• 49 Stat. L. 1148. Thil act was in the fonn of aD amendmeDt to aD act of 
Apr. 17. IUS. designed to c:o-ordinate the several phases of soil conservatioD work 
which previously had beeD scattered among varioUi bureaus of the !npartmeDt. 
The act of 19H continues iD force aDd iI administered by the Soil ConservatioD 
Service of the Department of Agriculture. 

• There had also beeD some aoil el'08ioD work in the DepartmeDt of the Interior 
but this had beeD transferred to Agriculture about a month before the pasage of 
this act. 
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duction programs of the Adjustment Administration.'· To this end 
it included also certain amendments to the Adjustment Act'· so that 
income supplement payments could be directed to meeting soil 
conservation needs.of For the purposes of this chapter, it is these 
aspects of the conservation program that concern us primarily. It is 
through the grant of large funds and the setting up of disburse
ment devices based on conservation work that the federal Depart
ment of Agriculture exercises a significant power to influence and 
direct the business of agriculture. 

Section 7 (a) of the Soil Conservation and Domestic Allotment 
Act of 1936 stated the policy and purposes of the act to be: 

(I) preservation and improvement of soil fertility; (2) promotion of 
the economic use and conservation of land; (3) diminution of exploita
tion and wasteful and unscientific use of national soil resources; (4) the 
protection of rivers and harbors against the results of soil erosion and in 
aid of maintaining the navigability of waters and water courses and in aid 
of flood control; and (5) reestablishment, at as rapid a rate as the 
Secretary of Agriculture determines to be practicable and in the general 
public interest, of the ratio between the purchasing power of the net 
income per person on farms and that of the income per person not on 
farms that prevailed during the five-year period August 1909-July 1914, 
inclusive, as determined from statistics available in the United States 
Department of Agriculture, and the maintenance of such ratio. • • • 
In carrying out the purposes of this section due regard shall be given to 
the maintenance of a continuous and stable supply of agricultural com-

'" "Instead of terminating the farmers' efforts permanently, the decision of the 
Supreme Court in the Hoosac Mills case had the effect of hastening a tran.ition 
which had long been planned. This was the transition from the temporary emer
gency phase of the adjustment programs to a long-time phase which would give a 
larger place to soil conservation and improved farm-management practice. 

"Such a transition was originally planned by the Agricultural Adjustment Ad
ministration in late 1934 and early 1935. It was the subject of discu.ion. with 
representatives of farmers, agricultural colleges, and extension workers in a series 
of regional conferences in 1935. 

"President Roosevelt in a statement on October "5, 1935, had announced the 
Administration's intention to shift the program to a long-time basi •. Hence the 
Hoosac Mills decision, when it came, precipitated as a sudden change that which 
had bee, planned as a gradual one." U. S. Department of Agriculture, Agricul
tural Conservation, 1936, p. 1. 

II Other provisions of that act not invalidated by the Supreme Court continued to 
operate as before . 

.. Besides the preservation and restoration of agricultural resources, flood control 
and the protection of navigable streams are embraced in the stated objectives of 
this act. 
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moditie. adequate to meet consumer demand at prices fair to both pro
ducers and consumers. 

To enable the Secretary of Agriculture to carry out these pur
poses, there was authorized an appropriation "for any fiscal year 
not exceeding 500 million dollars.'''' An elaborate system of pay
ments was devised for the several regions, designed to induce farm 
operators to devote their energies to the production of certain crops 
rather than others and to follow cultural practices favored by the 
administering authority. In general the effects were to direct ag
riculture from more intensive to more extensive types of farming 
and to induce the farmer to forego volume of production in the 
short run in the interest of restoring and maintaining the produc
tive capacity of his soil. Payments were made for reduction in 
acreage of "soil-depleting" crops and for increasing acreage of "soil
conserving" and "soil-building" crops. All the crops which had been 
the subject of control programs under the old action with some ad
ditions-practically all the cash crops-were placed in the "soil
depleting" category. 

Under this program, the procedure for adjusting acreage and 
production of principal crops toward some officially predetermined 
level became more comprehensive and flexible, but somewhat less 
effective, than under the original legislation. It still involved the 
distribution of these adjustments among states, counties, and in
dividual farms through a system of acreage ''bases'' which were in
tended to approximate normal production and against which per
formance could be measured. But these were in terms of the acre
age devoted to soil-depleting uses rather than to the production of 
individual crops." Moreover, contracts covering individual com
modities were not used. Instead, there was simply an announcement 
of the provisions of the program, and payments were disbursed upon 
application by farmers when it was established that the prescribed 
conditions had been satisfied. 

• Agricultural conservation paymentl actually made were 169.1 million dol1ara 
under the 1936 program, 46o.] million under the 1917 program, and 494.a under 
the 1931 program. The latter two figulft include paymentl under the Sugar Act 
of 1937. which containa certain conservation provisions. 

• Special rates and ballel of payment were provided for important individual 
commodities, but the participant was free to effect hi. adjustment among these a. he thOle. 
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Effort already begun under the original Agricultural Adjustment 
Act to have farmers represented as widely and actively as possible in 
the drafting of programs, the setting of specific objectives, and in 
passing on questions of compliance or accomplishment has been car
ried still farther under the soil conservation program from 1936 
forward. The Soi1.Erosion Act of 1935 had contained a provision 
authorizing the Secretary of Agriculture to require such states as 
desired to participate in benefits under the act to pass suitable state 
laws for carrying out erosion control. This gave rise to a "standard" 
state law providing for conservation districts which, with minor 
modifications, was enacted by eighteen state legislatures in 1936-37 
and subsequently by seven more. In the words of the chief of the 
Soil Conservation Service: 

The formation of soil conservation districts opened for the first time an 
avenue through which the combined force of individual an~ govern
mental initiative can be exerted to the fullest in extending the principles 
of soil conservation to all of the country's agricultural land. Hitherto, 
such an avenue has been lacking; there has been no adequate link be
tween the individual land user seeking to conserve his private resource 
and agencies of government engaged in the conservation of a resource 
vital to society and the nation as a whole. Direct contact between the 
two has been limited to areas selected for co-operative watershed demon
strations of erosion-control technique; the governmental approach to the 
whole broad problem of soil-erosion control has been based, conse
quently, upon the principle of education by demonstration. Now, as a 
result of state legislation, the soil conservation district emerges as a 
mechanism through which land users of any community may join with 
the Soil Conservation Service and other governmental agencies in the 
formulatioQ. and execution of conservation plans. The opportunity for 
co-operative action by these two conservation forces--the land user 
and government-thus is broadened out; for the first time it extends 
not merely into isolated demonstration areas, but to the whole of our 
farm and grazing lands.10 

Whenever 25 farmers in a given area petition to establish a con
servation district, the question may be submitted to all the land 
occupi~s within the proposed boundaries for a referendum vote. 
While the act itself is permissive rather than mandatory, any in
dividual occupier is bound by the terms of the program after the 

to Report of the Chief of the Soil ConserVIation Seroiee, 1937, p. I. 
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formation of the district is approved by a majority of the occupiers. 
Such district authorities have the power to purchase lands classified 
as submarginal and keep them in grazing or timber, or otherwise to 
control land use within the district under zoning regulations. 

Besides these administrative districts, the device of county ad
visory committees has been extended and systematized. 

In 1936, committees of representative farmers in 2,400 counties 
worked out tentative over-aU goals for agriculture in their counties. They 
studied their individual counties from the viewpoint of conservation and 
other long-time objectives and accumulated information which can be
come the background for an approach to long-time goals for each county. 
When these goals are adapted to individual farms and fitted into state, 
regional, and national plans, the basis is established for an action pro
gram that involves local adaptation, local participation, and greater voice 
in development and administration by local groups within a framework 
of co-ordination by • national agency." 

The committees' functions were somewhat enlarged under the 
Adjustment Act of 1938. Before examining the provisions of this 
act, we must trace certain of its features through their evolution 
from the original Adjustment Act and the programs formed 
under it. 

Commodily lotml. While the production problems of agriculture 
were being dealt with from the conservation approach, the type of 
effort undertaken by the Federal Farm Board in the direction of 
stabilizing market prices through government support of the mar
ket at times of acute weakness had not been abandoned. "Commodity 
loans" on corn and cotton were begun in 1933 and have been used 
intermittently ever since, the list of commodities on which loans 
were made having been rapidly expanded since 1937.71 The corn 
loan of 1933-34 extended a loan of 45 cents a bushel to farmers who 
stored corn under seal on their own farms at a time when prices at 
country markets averaged about 35 cents. Thus encouraged, corn 
farmen stored some 271 million bushels. A "ceiling" was placed 
above this support effort by making the loans subject to call when 

.. u. S. Departm~nt of Agric:ulture, .Igri ... ll"'" COfU-,io". '936, p. I). 

• Before thl. expanaioa of the list of commoditiea eligible to loana under the 
A.A.A. was e!ec:ted, there had heea lOme loana of esarntially aimilar character 
tUrird by the R.F.C. 
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the market rose to 75 cents a bushel at Chicago. In practice, most 
farmers fed the corn on their own farms as need appeared during 
the subsequent year when feed shortage developed as the result of 
a severe drought, or sold it for cash and repaid their loans, mostly 
before the extended maturity date, October 15, 1934. Besides such 
advantage as farmers derived from the operation, the Commodity 
Credit Corporation made a net profit of nearly half a million dol
lars on its operations. 

The first cotton loan was made on a basis of 10 cents for middling 
U-inch cotton on the New Orleans "spot" market, with loans call
able when the market reached 15 cents a pound. Some 2.3 million 
bales of warehoused cotton were borrowed on by farmers. Although 
the price rose to 12 cents within a few months, cotton farmers were 
less inclined to sell their product and repay the loans than were corn 
farmers, who in this year had the pressure of feeding needs as an 
inducement to liquidation. Through a succession of cotton loans, 
there has been apparent a tendency toward persistent speculation 
by farmers in a very non-perishable product which cannot be con
sumed on the farm, and the use of political pressure to set the loan 
rate above the point justified by market conditions and outlook. The 
result has been a continued accumulation of cotton in the govern
ment's hands. 

From the start, the Adjustment Administration drew a sharp dis
tinction between its situation and that of the Federal Farm Board 
on the basis that it was in a position if not of control at least of in
fluence toward bringing subsequent production in line with the ab
sorptive power of the market at the desired price level. To this end 
it was required that any farmer who received such a loan must 
agree as a condition thereto that he would become a participant in 
the control program of the following year.fa 

.. Created as an independent agency in October 1911, the Commodity Credit 
Corporation was transferred to the Department of Agriculture by the reorganiza
tion plan of July I, 1919. It is authorized, with the approval of the Secretary 
of the T~asury, to sell bonds, notes, and debentures to the amount of 900 million 
dollars unconditionally guaranteed as to both principal and interest by the United 
States. It makes loans through agencies designated by the Recon.truction Finance 
Corporation. Besides loans on cotton and com, it has extended credit on ,.,heat, 
tobacco, wool and mohair, gum turpentine and gum rosin, peanuts, rai.ins, dates, 
figs, prunes, and butter. 
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E1JIW-norfMI ,rMIM"J.ln fact, the Secretary of Agriculture argued 
that a comprehensive and continuous system of loan operations 
should be used to accumulate the "surplus" in years of abundant 
yield. These stocks were to be liquidated in short crop years and the 
scale of production operations meanwhile was to be adjusted with 
reference to the evolving supply-and-demand situation. Such is the 
essence of the "ever-normal granary" proposal which has been at 
least partially provided for in the Agricultural Adjustment Act of 
1938.'. 

Under this law the conservation program and payments are con
tinued, the acreage of "soil-depleting" crops which the farmer may 
produce (and still receive benefit payments) being an allotment of 
his "equitable share, as determined by the Secretary, of the normal 
national production ••• required for domestic consumption and ex
port, adjusted to reSect the extent to which their utilization of crop 
land on the farm conforms to farming practices which the Secretary 
determines will best effectuate the purposes" of the act. Loans 
through the Commodity Credit Corporation are authorized for all 
farm products upon recommendation of the Secretary of Agricul
ture with the approval of the President. For wheat, cotton, and 
corn, such loans become available to participants in the conservation 
program when the prospect is for a "crop in excess of a normal 
year's domestic consumption and exports" or if the farm price on 
a specified date is below 52 per cent of parity for wheat and cotton 
or 75 per cent for corn. The amount of such loans may range from 
52 to 75 per cent of the parity price. These rates apply to farmers 
co-operating in the conservation program. To others the rates are 
60 per cent of those applicable to co-operators. These loans are ex
pected to result in accumulation of carry-over stocks in good crop 
years. If the payments in connection with acreage allotments under 
the conservation plan fail to keep these stocks from reaching very 
high levels, then "marketing quotas" will be imposed, subject to a 
referendum vote of the farmers. If more than one-third of the 
farmers vote against the application of marketing quotas, they can
not be imposed, but no further commodity loans shall be made be
fore the second succeeding marketing year for that commodity . 

.. sa Stat. L. ,1. 
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Marketing quotas were, with the approval of the producers, im
posed on cotton and two types of tobacco during the 1938 sea
son. They were announced also for the 1939 crop and the matter 
submitted to a referendum vote of the growers on December 10 and 
17, 1938. Cotton farmers approved the use of quotas by a majority 
of 84 per cent.75 Growers of Burley tobacco returned an affirmative 
vote of 61.2 per cent, growers of dark types 60.5 per cent, and of 
flue-cured 56.9 per cent. These majorities being less than the two
thirds required under the act, all three marketing proposals were 
rejected. The referendum of rice growers showed a majority of 
52.6 per cent against the quota. A cotton marketing quota has been 
approved by growers for the 1940 season. 

Crop insurance. Somewhat linked to the ever-normal granary pro
posals has been the development of all-risk crop insurance. Commer
cial insurance companies had in the past made rather extensive but 
disastrous attempts to develop crop insurance. The Federal Crop 
Insurance Act of 193818 attempted to avoid the difficulties encoun
tered by the commercial companies, through utilizing fully the 
more adequate information now available as to the production 
history of the different sections, by having wider geographical cov
erage, and by providing for payment of policy premiums and ben
efits "in kind.11fT For the 1939 crop, policies were written for 
170,000 wheat growers, and larger participation is expected for 

II The carry-over of this crop at the beginning of the new crop year amounted 
to 13,600,000 bales--600,000 above any previous peak. About three-fourth. of 
this amount was pledged to the government as collateral under the various cotton 
loan operations. This figure may be compared with 3.6 million bale. of cotton 
holdings financed by the Federal Farm Board at the peak of iu holding operation. 
through the Stabilization Corporation and co-operative associations • 

.. 5:t Stat. L. 7:t • 

.. Thus it was argued that, when crops were abundant and pricetl low, a very 
large number of farmers would participate in the insurance scheme and that their 
premiums in kind would build up a substantial stock of the given commodity (in 
addition to those quantities stored under commodity loans). In yean of .hort 
crop and high price, such stocks would automatically be paid out as insurance 
settlements. In SO far as these were feed grains used on the farm, they would tend 
to hold~own the farmer's cash outlays or prevent the sacrifice of Itock for lack 
of feed. Tn so far as they were commodities processed off the farm, they would give 
him an additional volume to sell at a time when pricetl were relatively high. Since 
such stocks are released into market channels automatically through the procell of 
settlement of insurance claims, there would not be the difficulty encountered by 
the Farm Board in liquidating stocks because of the probable price-depressing effect 
of such action. 
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1940. It i. too lOOn to know whether this activity as actually admin
istered will be self-supporting" or will entail a public burden, and 
whether it will have the eflect of strengthening the hold of farmers 
on inferior producing regions or will stimulate the abandonment 
of such regions in favor of those where the weather hazard is less. 
Even if it should prove that an element of subsidy is involved, it 
may be borne in mind that in part at least this may be the alterna
tive for non-recoverable seed and feed loans or outright relief dis
tribution by federal or local public agencies or by such private bodies 
as the Red Cross. 

SurplUJ aisposQl. Another device by which government agencies 
have sought to carry out the general policy of supporting agricul
tural prices which has developed during the last decade is that 
known as "surplus disposal" operations. These are of two kinds: dis
posal within commercial channels and diversion to relief uses. Both 
were experimented with by the Federal Farm Board, which in turn 
borrowed the idea from earlier commercial experience. We referred 
above (p. 901) to pooling operations in the grape and rice indus
tries of California, the latter of which was designed to efleet export 
"dumping" and the former something which could, not inappro
priately, be called "domestic dumping." As this device was used by 
the Farm Board, part of the grapes were held back from table use 
and allocated to raisin, wine, brandy, and other lower-value uses in 
which a given volume would have less pronounced eflect on prices, 
a "Boor" being put under the whole price structure by dumping into 
non-human consumption as stock feed or fertilizer or allowing a 
substantial part of the fruit to go unharvested. Instead of leaving 
each individual producer to determine where the lines of demarca
tion for the several uses or between use and non-use are to be drawn 
and to sufler the losses of his own errors in judgment or lack: of in
formation, it centralized the operation for a significantly large group 
of producers and gave them official support in the execution of a 
group strategy in the market. 

• The pJ'Olpect of low yield. of winter wheat in 1940, .. a fault of drought, 
curiea a threat of hnvy goftrnment loa before the agency baa had time to 
acc:umulate reaervea. Meanwhile, "paRte acta to eztmd the plan to COftr cotton 
haft been passed by both Senate and HoUle and appear liltely to ftSult in a D)D

ferenee act which wUl become eft'ective for the 1941 crop. 
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The Agricultural Adjustment Administration has expanded and 
systematized diversion operations of both commercial and charitable 
types. It make payments to processors of various agricultural com
modities designed to make it possible for them to take more of the 
various articles into by-product or other relatively low-price uses as 
a means of maintaining a differentially higher scale of prices in the 
major market use. Thus, for example, peanuts or olives have been 
diverted to the oil mill, dried fruits to the jam factory or distillery, 
and cotton to use in road building or the making of bale coverings. 
Nuts, dried fruits, wheat and flour, and a few other commodities 
have been diverted to the export market. 

The illustrations just cited call attention to the fact that diver
sion operations are used in conjunction with marketing agreement 
programs for minor products as well as being a supplement to the 
major programs for staple commodities under soil conservation and 
"ever-normal" granary procedures. We have already discussed the 
manner in which the control committees might apportion market 
stocks between higher-value and lower-value uses. From the begin
ning, however, marketing agreements have provided that in addi
tion to such apportionment, there might be special allotments at 
cut prices into "non-routine" markets for promotional purposes. 
They also provided that product in excess of total marketing quotas 
might be distributed gratis through charitable channels, protected 
against competition with the commercial market. 

Gratuitous distribution to persons on relief, begun under the Farm 
Board, has been greatly expanded and institutionalized under the 
Agricultural Adjustment Administration. The Federal Surplus Re
lief Corporation, organized in October 1933, was followed by the 
Federal Surplus Commodities Corporation, which still continues in 
operation, purchasing a wide variety of agricultural products (41 
commodities last year). Such products are given in addition to relief 
allowances, and the manner of distribution is such as to prevent 
these goods so far as possible from competing with commercial food 
supplls. Stocks purchased by the Federal Surplus Commodities 
Corporation are shipped direct to state relief agencies in response 
to their requests and are distributed by them to persons on the re
lief rolls or sometimes to non-relief families just on the borderline. 
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They are also given to nursery schools in poor neighborhoods or 
used to provide public school lunches. Expenditures for the fiscal 
year 1939 were 66.6 million dollars. Funds for this purpose 
were at first provided by the F.E.R.A. or drawn from general 
appropriations of the A.A.A., but since 1935 they have been pro
vided by allocating to this and certain other purposes 30 per cent 
of the revenue derived from import duties on agricultural products 
under section 32 of the act of 1935 amending the Agricultural Ad
justment Act. 

The general purpose here has been to obviate or lessen the de
mand for operations designed to curtail production, by increasing 
consumption at those places in the system where, because of the low 
income of the recipients, such action would improve diet without 
resulting in appreciably lessened demand in the regular commercial 
market. The selection of commodities to be diverted to relief uses 
and the quantity and timing of such diversion·are worked out by the 
Division of Marketing and Marketing Agreements of the Depart
ment of Agriculture which serves as a planning agency for the 
F.S.C.C. Both report to the Secretary through the same executive 
head. 

In the spring of 1939, experiments were begun in a new method 
of distributing surplus foods, namely through "normal channels of 
trade." Recipients of relief were issued food stamps with which they 
could secure any of a list of officially designated surplus food com
modities in any co-operating retail store, which in turn redeemed the 
stamps for cash from the F .s.c.c. The plan had been used success
fully in more than twenty widely scattered cities and two or three 
county areas up to the end of 1939 and plans for extending it to in
clude 100 cities and county areas are being actively pushed. 

Expor' suhsUly. While diversion operations through marketing 
agreements or "section 32 funds" have included occasional diver
sion to foreign markets under arrangements tantamount to an ex
port subsidy, great reluctance has been shown about abandoning 
our traditional opposition to export bounties and making agricul
ture in any comprehensive sense an area of special treatment in this 
regard. But during the last few years long steps have been taken 
in subsidizing both wheat and cotton. 
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On August 29, 1938, the Department of Agriculture announced 
a "wheat and flour export sales policy for the 1938-39 marketing 
season, designed to enable United States wheat farmers to main· 
tain their share of the world export trade." In the hope of main· 
taining such exports at approximately the loo-million bushe11evel, 
the Federal Surplus Commodities Corporation bought wheat in the 
domestic market and resold it to exporters at such lower prices as 
were necessary to secure its movement abroad. Losses were reo 
couped from "section 32 funds." Since the purchase and resale meth· 
od was not adapted to flour transactions, the plan was shortly modi· 
fied so as to provide outright indemnities to flour exporters for 
losses incurred on foreign sales.T

• In August 1939, the wheat export 
program was extended to July 31,1940 and indemnity for loss on 
export sales substituted for purchase and resale for wheat as well as 
flour. No flat rate of indemnity was provided, but competitive in· 
dividual offers are received from exporters. 

With the domestic price of cotton supported through a succession 
of government loans, carry-over stocks gradually rose to above 14 
million bales, of which more than II million were in government 
hands. Export had declined to a point where fear was felt for our 
future position in the export market. Various proposals for some 
form of production control or the increase of domestic consumption 
had failed to produce results. Finally, an export subsidy of 1.5 cents 
per pound of lint cotton and comparable rates on cotton products 
was initiated on July 27, 1939. The announced purpose of this ex· 
port program was ''to assure the United States its fair share of the 
world trade in cotton and to do so by restoring the normal competi. 
tive position of American cotton in world markets .•• the United 
States [having] no intention of seeking more than its fair share of 
cotton exports as measured by the traditional position which this 
country has occupied in the cotton markets of the world." 

The hope was expressed that this export bounty would be tern· 

.. After October 1938 costs of the Hour export program were charged to the 
gene"'- A.A.A. appropriations rather than to lection ]Z funds. tJp to the end of 
June 1939 foreign sales of American wheat and Hour slightly aceedecl III million 
bushels, of which 93.8 million had been assisted by subsidy payments, avenging %9 
cents per bushel for wheat nngronnd, and u cents per bushel for wheat in the 
form of Hour. A.A.A. Presl Release No. 96,.,0, and U. S. Department of Agricul. 
ture, Tile Whut S;tU4I;o,., July &4, 1939, p. I. 
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porarr-- and steps were taken to secure an international cotton agree
ment. Experience with similar eHorts for an international wheat 
agreement, however, destroyed any great hope of securing an effec
tive measure. Furthermore, the possibility of maintaining anything 
like a 9<ent domestic price level for cotton and present income sup
plements without perpetuating the surplus supply situation seems 
remote. A somewhat similar situation exists with regard to certain 
types of tobacco as well as wheat and lard. Proposals for export 
bounties on lard and tobacco have indeed been actively pressed_ 

R",J eleclrificlllio". Since 19.JS, the Rural Electrification Admin
istration had been undertaking to bring a larger proportion of the 
population within the area of electric service. (Compare p. 676.) To 
do this, it carries on research and promotional activities and all~ 
cates loan funds to public or private agencies to develop transmis
sion or generating facilities or to prospective users of current for the 
purpose of wiring their premises or purchasing electric equipment. 
Generating plants are financed only in case no private plant is avail· 
able or the rates are, in the judgment of R.E.A., higher than are 
compatible with necessary costs and with the possibility of remu
nerative sale of current if the rate structure is suitably adjusted. 
Allotments approved up to November 15, 1937 totaled nearly 80 
million dollars, of which 76.3 million went for land and construc
tion, 2.8 million for generating equipment, and 0.8 million for wir
ing and plumbing on patrons' premises. Such loans may not exceed 
85 per cent of the value of the property and must provide for 
amortization over a period not to exceed 25 years in the case of plant 
and not more than 5 years in the case of domestic installation and 
appliances. The Electrification Administration makes no grants but 
only lends; its loan funds arc: derived from annual appropriations 
from Congress of 40 million dollars per year (till 1945) and credit 
extensions from the Reconstruction Finance Corporation up to a 
maximum limit of 100 million dollars subject to the approval of the 
President. 

The general objective sought by R.E.A. is to reduce the prices 
of current to the farmer to levels below existing commercial rates. 

• Oa Dtttmbrr " tIac ra~ _ lo~ftd 10 da~n of • C'aIt • poGDd. 
Export moftlDrDt UtI IlmIctJaeaed ucI flIIIdI were IhriDkinr rapidly. 
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Considerable reduction in actual cost is sought through simplifica. 
tion of design or other reduction of the construction cost of dis
tribution lines. Paralleling this is the effort to intensify the de· 
mand for current to the point where this increased volume can be 
profitably furnished at low unit charges. This has involved not 
merely the installation of lighting fixtures in farm homes but more 
particularly the use of appliances which consume relatively large 
amounts of current, such as stoves, washing machines, refrigerators: 
food grinders, and other light farm machinery. Nearly a millioll 
and a half farm families are now being served through R.E.A." 

Considerable controversy has raged around this development. 
The electric utilities claim that it constitutes an invasion of their 
field of business. R.E.A. contends that it is simply acting as pace· 
maker in a field that private enterprise had served inadequately: 
being content simply to "skim the cream" of the business without 
sufficient effort to serve the needs of the community as fully as could 
profitably be done if vigorous promotional activity had been dis
played and capital put in on the basis of prevailing low interest 
rates. Sufficient time has not yet elapsed to know whether the varioUl 
projects will prove to be self-liquidating. 

Complementary to the work of the R.E.A. have been the effort! 
of several state public utility commissions in stimulating and c0-

operating with private utility companies to extend their service ill 
rural areas. This has involved the readjustment of rate schedules: 
the setting of lower minimum charges, reduction of constructioll 
costs, and public aid in financing. 

Assistance for low-income farm families. Increasingly during the 
past few years governmental attention has been directed to the prob
lem of rehabilitation (with or without physical resettlement) oj 
farm families in the low income groups. From 1933 forward, the 
Federal Emergency Relief Administration differentiated the rural 
from the urban part of its problem, emphasizing the restorative 

8J 'ertain broader ramifications of this development IUggest themselves u, fOI 

instance, its possible effect in making electric current a conventional nece.ity fOI 

fanners' families, tending to draw them away from isolated locations up to tlu 
main highways along which electric service, no less than transportation servia 
and postal delivery, can be most cheaply effected. See Edwin G. Nourse, "Soml 
Economic and Social Accompaniments of the Mechanization of Agriculture,~ 
Anurican Economic Refliew (Proceedings), Vol. ~o (1910), pp. 114-la. 



4GRlCULTURB 9JI 

value of rehabilitation as superior to the palliative character of re
lief and also the economy of self-sustaining life on the land as against 
the higb expense of direct and work relief. l

• While F.E.R.A. was 
concerned in relieving the destitution of families from industrial 
towns or "stranded" areas, such as certain coal mining regions, it 
was also concerned with rehabilitation for two types of farm families 
proper, namely, (I) those who by guidance and some financial aid 
could improve their income position on the land already occupied, 
and (2) those who needed transfer from poor land as well as sub
sequent direction and financial aid. 

Farm families in the first of these groups which seemed to be rea
sonably good risks were transferred from the relief rolls, each un
der an individual plan of farm and home operations by which they 
could progress toward becoming self-supporting. Agricultural ex
perts gave advice and supervision on plans of diversification of 
production to promote a high degree of self-maintenance while 
specialists in home economics gave instruction in canning and pre
serving foods and in other matters of household economy. These 
adjustments often included negotiations with creditors for the scal
ing down and postponing of debt payments, and working capital 
was supplied through rehabilitation loans, often in the form of seed, 
livestock, or equipment. 

Similar procedures were followed with reference to the second 
group, although the task of resettlement involved considerable ad
ditional effort on the part of the directing agency and greater strain 
of readjustment on the farm family. On Apri13O, 1935, a Resettle
ment Administration was established. In the strictly agricultural 
part of its work, this agency laid considerable emphasis on prevail
ing. conditions of tenancy as a factor in the unsatisfactory income 
position of the farm families with whom they were dealing. Quite 
sweeping proposals were therefore made for the modification of 
existing institutions of land ownership. Several bills aiming at the 
promotion of farm ownership were introduced in Congress from 
1935 to 1938. Most of these proposed simply to make loans avail
able to farmers on more liberal terms, but other proposals included 
extensive acquisition of land by the government for rcsaJe to farm-

• Compare p. 1171 fro 
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ers, with such strict supervision of their operations and such long 
periods of amortization as· to amount virtually to governlTlfnt land-
lordism. • 

In November 1936, the President appointed a special committee 
to make a report on a "long run program of how to alleviate the 
shortcomings of our farm tenancy system." Early extreme proposals 
were much moderated during the process of discussion by a sub
committee of economists and subsequently by the President's com
mittee. The final recommendations were directed toward tenancy 
reform rather than aggressive promotion of owner-operation under 
government direction and financing. The final product was the Bank
head-Jones Farm Tenant Act.sS 

This act authorizes the Secretary of Agriculture to make loans to 
farm tenants, share-croppers, and laborers, and to assist them in ac
quiring ownership of farms of "such size as the Secretary deter
mines to be sufficient to constitute an efficient farm management unit 
and to enable a diligent farm family to carry on.successful farming 
of a type which the Secretary deems can be successfully carried on 
in the locality in which the farm is situated." Interest is at the rate 
of 3 per cent, with principal to be amortized over not more than 40 
years. For the year ending June 30, 1940 the sum of 40 million dol
lars is available. The act authorizes the Secretary of Agriculture to 
make rehabilitation loans to farmers for subsistence, improvements, 
and related purposes, and to develop a comprehensive program of 
land utilization. On September 1,1937, the Farm Security Admin
istration was set up as successor to the Resettlement Administration 
to carry out the purposes of the Bankhead-Jones Act and project! 
begun by the Resettlement Administration. 

Land-use planning. Many phases of this program of rural reo 
habilitation, resettlement, and tenancy reform are but aspects of a 
larger movement for the re-examination of our national institutiOn! 
of land ownership and use. Promotion of a maximum degree of 
freedom of individual enterprise in agriculture and of private own· 
ersh~ of farm land in fee simple has been relied upon for decades] 
back even to colonial times, as the simple and sufficient rule of 
agricultural prosperity. As the country passed out of the pioneer 

II so Stat. L. szz. 
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stage, however, there emerged a growing realization that this situa
tion hel~ large possibilities of abuse, such'as waste of soil resources, 
inefficient distribution of farmers, and commercial exploitation of 
settlen. As early as 1920 a Land Utilization Division was set up in 
the Bureau of Agricultural Economics to study problems of efficient 
land use, and various agricultural colleges and experiment stations 
also devoted special attention to this field of work. From 1907 for
ward, the federal government, as we have seen, had followed a more 
aggressive policy with reference to the segregation and management 
of large forest reserve areas, and several of the states, particularly in 
the northeast section of the country, had followed systematic for
estry programs of their own. 

Under the Federal Farm Board, the idea gradually took shape 
that an increasing amount of control over the ownership and utiliza· 
tion of land might be developed as a positive factor in control of 
agricultural production and thus of agricultural prices and farm in
come. The third annual report of the Board pointed out that such 
adjustments "involve important changes in the use of land." "Land
use programs," they said, "must provide for each tract of land that 
use which will enable it to yield the largest return to the labor and 
capital employed upon it, whether that be some form of cropping, 
or of pasture farming, or of forestry, or of pure recreational use, or 
some combination of these. Obviously, such programs must look a 
good way into the future, since some of the forms of land-notably 
the forest uses-may take several generations to mature.'''· 

The Board reported that it had studied the problem of land util
ization "pursuant to the instructions contained in the Agricultural 
Marketing Act," but had not "undertaken any independent activ
ities, preferring to assist the United States Department of Agricul
ture in developing a program. This has finally taken the form of 
setting up a national land-use planning committee, whose member
ship includes representatives of all federal and state interests con
cerned with land use, including a representative of the Farm Board. 
Much of the work of this committee is being done by a series of 
twelve technical advisory committees, on which members of the 
board's staff are serving. The board hopes that the national land-use 

.. Tltirl A....J R".", O/IM F.'"'-l F_ B_l (Iua). p. 59. 
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planning committee will shortly reach the point of outlining a posi
tive land-use program with the necessary provisions for its execu
tion."85 

It is evident that the early A.A.A. effort to control acreages of 
particular crops had a certain bearing on this problem, and the sub
sequent shift to a soil conservation program moved still further in 
this direction. Long-time planning of land use was viewed as a nat· 
ural outgrowth of, but quite different from, emergency adjustment 
efforts. The latter involved small adjustments on individual farms 
all over the country, whereas comprehensive long-time planning 
would require the removal of large areas of inferior land from crop 
production and the development of well-balanced, efficient system! 
of farming on land remaining in cultivation. To aid in the develop. 
ment of such a forward-looking policy of land use planning and to 
deal with the problem of relating future plans of the A.A.A. to 
such requirements, a Land Policy Section was included in the Pro
gram Planning Division established in the reorganization of the 
A.A.A. in December 1933.88 This section worked in close collabora· 
tion with the Bureau of Agricultural Economics, and jointly they 
attempted to bring about an expansion in basic land utilization reo 
search as well as bring the results of this research to bear upon the 
problems encountered in the formulation of action programs. 

During the summer of 1933, a seeming conflict of purposes be· 
tween the A.A.A. crop reduction program and the increases in cul· 
tivatable acreage resulting from irrigation projects undertaken by 
the Public Works Administration was recognized. This prompted 
suggestions that the effects of these irrigation projects should be 
more or less87 offset by the use of an equal amount of public work! 
funds in the purchase of marginal lands and their withdrawal from 
cultivation. Discussion and study of these proposals contributed to 

.. The same, pp. 59-60 . 

.. The task assigned to this division was stated as "to relate all program. and ac· 
tivities under the Agricultural Adjustment Act to a general attack on the whole 
front of the agricultural situation, to correlate the program. for all commoditiet 
and ~ shape the entire program into a more coherent whole which will consti
tute an advance through emergency measures to an established and lasting agricul
tural industry to the ultimate benefit of the whole nation." Agricultural Adjustment, 
May 1933 to February '934, p. 15. 

ft The limitation of irrigation works to thoee economically justified baa, of 
course, never been politically possible. 
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the adoption of a program of acquisition of low-grade lands and 
stimulated further interest in the general problem of land use plan
ning. 

Through the land purchase program the government undertook 
to acquire land which was sub-marginal for the uses to which it was 
being put and to divert it to more suitable uses such as recreational 
development, forestry, wild life preserves, or grazing." After de
velopment such land was to be turned over to whatever agencies 
seemed to be in the best position to administer it in the new use. For 
example, recreational areas might be turned over to the National 
Park Service, grazing lands to the public domain," and wild life 
preserves to the appropriate state agencies. 

At the outset it appears that this venture was looked upon as the 
beginning of large-sca1e land purchases through which the federal 
government would ultimately acquire a large part of the lands 
classified by the agronomists and farm management specialists as 
unsuited to private economic use. Very soon, however, it became ap
parent that such an ambitious policy was not going forward at once 
and the purchase projects actually undertaken (approximately 9 
million acres) have been viewed as demonstrations of methods for 
correcting social and economic maladjustments arising out of im-

• Relponlibility for the program of land purchue was placed in the Resettlement 
Adminiltration in 19U, thence transferred to the Bureau of Agricultural Ec0-
nomic. in 1937, and to the Soil Conservation Service the following year. 

• A significant move toward securing most efficient utilization of grazing lands, 
both public and private, was initiated under the Taylor Grazing Act of 19]4 
(amended 1936). Under this act 141 million acret of public domain, together 
with an approximately equal amount of .tate and private range lands, have been 
brought under the general .upervision of a Director of Grazing in the Department 
of the Interior. Under a system of decentralized administration in 49 grazing di .. 
tricts, it h .. been lOught to develop lucb a system of ''bome rule" under local 
advilOry board. a. would Itop over-grazing, permit the restoration of the range, 
and develop a grazing code which would recognize local customa and administra
tive need .. Under loe&! rules of "fair range practice" grazing permits are issued, 
nominal gruing fees collected, and the proceeds applied to the physical improve
ment of range facilities. Eventually grazing permits for a term not to exceed ten 
yean will be allocated on the haaia of prior use and the character of applicant', 
land holdings, the total of permitted gruing being limited to the amount wbicb 
the range can carry under good management practicw without further deteriora
tion and with provision for eventu&! restoration to its maximum carrying capacity. 
Under this act responsible livestock ownen and Itockmen', uaociatiODI have been 
aided in bringing order into the notoriously lawlell and wutc:ful ahecp and cattle 
kingdom&. 
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proper land utilization. Projects were established in areas which 
land classification studies had shown to present the most serious land 
use problems and were located where they were expected to have 
the greatest educational value as demonstrations. Local living stand· 
ards, number of cases on relief, local governmental finances, and 
other factors were taken into account in selecting project areas. 

Within little more than a year after the program was initiated l 

land use problem areas were investigated in 45 states, 245 projectl 
located in 469 counties were tentatively approved, 18,868,931 acre! 
were proposed for purchase, 14,277,729 acres were appraised and 
options were taken on 6,242,656. Subsequently a more moderate 
goal of acquiring 10 million acres was adopted and this was substan· 
tially attained by the close of the fiscal year 1936-37. By that time 
206 projects were under way involving the purchase of 9,148,903 
acres, of which title had been obtained to approximately 56 per cent 
and the remainder was under option. Succeeding activity on thi! 
program has related chiefly to the development and improvement 
of these areas.90 

Although a purpose of this program has been to demonstrate 
methods that could be employed by state and local agencies in cor· 
recting major maladjustments in land utilization, in its development 
the federal government followed rather than led in types of wod 
which had already been considerably advanced under various state 
governments. 

New York State some five decades earlier had begun a prograre 
of acquisition of sub-marginal farm lands to be devoted to forest and 
recreational uses, linked with the protection of urban water supplies. 
From 1923 forward delimitation of areas for acquisition was greatl) 
aided by studies made by the Farm Management Department oj 
the State Agricultural College at Cornell University. Under are· 
forestation amendment to the state constitution in 1930 provisiofl 
was made to devote funds eventually amounting to 20 million doJ. 
lars to the acquisition of sub-marginal land for public use and fOI 

~ 

.. Funds for purchase of land consisted of about 48 million dollan from emer· 
gency appropriations, supplemented since July 1937 by IS million dollan ap
propriated under Title III of the Bankhead-Jones Farm Tenant Act. Nearl,. 6~ 
million dollars of W.P.A. and P.W.A. funds have been expended in developing 
and improving the purchased lands for recreation, forestry, or wild life. 
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reforestation work. The total of state holdings now approaches 3 
million acres. Pennsylvania and several New England states have 
followed a somewhat similar course. In the Great Lakes region Wis
consin took the lead in dealing with this problem, having taken the 
zoning device widely used in cities and adapted it to the rural situa· 
tion. Under this plan, the state assists the people of the several 
counties in developing a pattern of land use designed to prevent un
informed settlers from attempting farming operations in areas 
where the hazards are unduly great and to save the public treasury 
from the expense of maintaining roads and schools for such stranded 
settlers. The best lands are used for settled farming communities. 
Summer use is made of other areas, while still others are zoned for 
the most extensive types of use-such as forestry, hunting, and fish
ing-under a license system remunerative to the state and local 
treasuries. Public acquisition of land is not a large factor in this pro
gram, but voluntary exchange of one type of land for another and 
change of location are frequent. Minnesota passed a generally sim
ilar law in 1939. 

Impetus to this line of activity has also been given by the work 
of the National Resources Board and its Committee on National 
Land Problems'" Established by the President on June 30, 1934 
as the successor to, and upon the recommendation of, the National 
Planning Board of the Public Works Administration, this agency 
has given powerful support to the idea of land-use planning through 
its efforts (I) to inventory the resources of the nation, including 
land, research materials, and the experience of existing govern
mental planning agencies; (2) to encourage a great expansion of 
basic studies; and (3) to promote action at federal, state, and local 
levels through the co-ordination of existing lines of activity and the 
stimulation of new planning endeavors. In this connection it has 
fostered the establishment of planning boards in 46 states. 

In order to co-ordinate the various lines of work of the Depart
ment of Agriculture which relate to land use, the Secretary in March 

• In the faU of In3 durinr the diecussicma of the propoal to purchase laud for 
ntinment from farminr. varioua interdepartmental committees wen formed. One 
of these. appointed by Secntuies Wallace and Ickes, became permanent and was 
later established aa the Land Section of the National Resou1"Ce8 Board. In its worlt 
the other agencies enraged in land planning and laud purclwes collaborated cloeely. 
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1935 appointed a Land Policy Committee to pass on policy involvec 
in all land projects of the Department. In 1937 this idea was carrie, 
even further in the establishment of an Office of Land Use Co 
ordination. This office has the assistance of the Land Policy Com 
mittee and also of a liaison board consisting of one representative 0 

each land use agency. Through regional offices in charge of regiona. 
co-ordinators it has also entered into the active promotion and en 
couragement of co-ordination and planning among states and amon~ 
the various agencies within the state whose activities have a bearin~ 
upon land-use problems. 

VI. EMERGING ISSUES 

Despite the complexity of detail displayed in the relations whid 
government has assumed to the agricultural industry during recen' 
years, the main outlines of this relationship and of the policy, ex 
plicit or implicit, of which it is an expression may be sketched in I 

few broad strokes. Agriculture is patently an area of special treat 
ment by state and federal government, particularly the latter. Bod 
the willingness to accord special treatment and the character of some 
of the measures employed show the influence of a widespread an' 
persistent attitude aptly described by J. S. Davis as "agricultura 
fundamentalism."o2 Those who hold this philosophy maintain thai 
agriculture is the base of the economic pyramid and upon it the 
strength and soundness of our entire economic system depend. Ofter 
this view as to the paramount importance of agriculture is applied nol 
merely to the economic aspect of national well-being but also coverl 
the physical health, the political stability, and even the moral char 
acter of our people. While such reasons for the special treatment oj 
agriculture by government are naturally to be expected from rura.: 
leaders, their prevalence in other quarters is attested by the quota 
tions presented earlier in this chapter (pp. 895-98) from the Nationa. 
Industrial Conference Board and the Business Men's Commissior 
on Agriculture. "Farming," they said, "is more than an industry •• , 
it iI~olves the national security, the racial character, the economic 

II On Agricultural Policy 1926-1938, pp. "4- fl. Some yean earlier Edwin Can 
nan similarly deplored "the worship or undue glorification of agriculture." Eeo. 
nomic Journal, Vol. 4-3 (1933), pp. 368 fl. On the other hand, lee Black, Agri 
cultural Reform ;n the U.s., p. 58. 
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welfare, and the social progress of our people." "His is a proud 
heritage, last bulwark of true democracy .••. That the farmer's 

. problem may be approached and solved like any other business, in
dustrial, or economic question involves a fallacy." 

A second factor which has at times played a role in the adoption 
of measures for the special treatment of agriculture and which has 
exerted a continuing and powerful influence in determining their 
form and direction resides in the technical and economic character 
of the industry itself. It is one of wide geographical dispersion, with 
persistent adherence to a very small unit of business organization 
and management. In spite of the fact that, for peculiar reasons, cer
tain large corporations grow some of their own supplies or other
wise engage in agriculture in the grand manner, the family farm 
still predominates overwhelmingly even in this machine age. The 
perfection of small units of motorized farm equipment has confirmed 
this character by making a high degree of mechanization possible 
with economy and without consolidation. 

With the small-scale character of the operating unit thus con
firmed and accentuated, government has gone farther and farther 
toward supplying larger overhead units of service, management, 
and economic organization. In fact, this took the form of aid in per
fecting a distinctive type of private business association-the agri
cultural co-operative. It was designed to provide flexible ass0-

ciation of individual enterprises for the performance of particular 
functions-notably marketing-without actual consolidation, while 
the government itself would perform various investigational and 
advisory functions for the whole industry. These approaches 
through co-operative association and educational agencies have been 
traced throughout the chapter. Our account of the evolution of 
governmental agencies for educational guidance shows that, though 
their origins reach back to the Civil War or beyond, they have 
undergone a striking change, mostly within the past decade. From 
1929, forward, there has been definite acceptance of the view that 
government should not merely supply educational materials for the 
guidance of individual competitive enterprise but should afford also 
"action agencies" for the overhead organization of the whole in
dustry. 
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The nature of this more active and comprehensive directional 
role must be clearly noted. Leaders in the new movement disavoVl 
either the purpose or the effect of superseding private enterprise b} 
centralized bureaucratic regulation. Their intent has been to mar 
shal the most adequate body of professional expert service througt 
a decentralized system of state and federal agencies, to bring to the 
largest possible competent leadership group among farmers the 
materials upon which wise decision for the organization and opera 
tion of the industry could be based, and to provide democratic dis 
cussion and planning agencies through which these individua 
enterprisers and their professional counsellors can work out progres 
sively those plans for the co-ordinated development of all branche1 
of agriculture which would promote the largest measure of succeSl 
and prosperity.93 This development is described by Undersecretal1 

.. The fact that a distinctive new relationship has been established betwee. 
farmers as a group and the public agencies of agriculture was clearly recognize. 
in connection with the administrative reorganization of the federal Departmen 
of Agriculture promulgated in October 1938. The administrative change. the. 
inaugurated, said the Secretary, "are designed substantially to complete the taal 
of putting the Department in the position to administer ill new work [i.e., actio. 
programs] as efficiently as it has conducted research and educational activitie." iJ 
the past. (U. S. Department of Agriculture, Memorandum for Chief. of Bureau 
and Offices, Oct. 6, 1938, p. n.) To this end, reorganization proceeded along fOUl 
lines: (I) "streamlining" of the Agricultural Adjustment Administration for it 
permanent administrative task of carrying out specific agricultural program. yeal 
after year; (z) the segregation and grouping of all marketing and regulatof1 
work under one central direction; (3) the marshalling of the resource. of thl 
whole department for planning through one centralizing agency, the Bureau 0 

Agricultural Economics; (4) the correlation of all activities involving actual physi 
cal work on individual farms in the Soil Conservation Service. 

Significant is the fact that this comprehensive reorganization i. not merely a mat 
ter of departmental administration in Washington but embrace. the active partici 
pation of individual farm proprietors through local, state, and federal agencie 
and aims to organize them into a nation-wide scheme of democratic intellectua 
leadership and concerted action. The redesigned Bureau of Agricultural Economic 
in exercising function 3 above is responsible for co-ordinating ''programs an. 
plans to guide the entire group of agricultural adjustment, conservation, an. 
marketing services to farmers and the general public." In 10 doing it is to dru 
not merely upon the resources of the whole federal department, technical, statistical 
and economic, but also upon county agricultural planning groups, land-use plan 
ning\:ommittees, and state agricultural advisory council. serving "as a guide t. 
the administration of public farm programs." The Bureau of Agricultural Ec0-
nomics has no operating responsibility but i. desigued as a great reaearch agenCJ 
intimately related to the Secretary'. office on the one side, and to the actual opera
tions of the industry on the other. It will be tied into the experiment statiol 
organization through a resident state representative and will ItreII empirical meth. 
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M. L. Wilson as "economic democracy." Starting with the single 
business enterprise, almost synonymous with the individual worker, 
this pattern of economic organization goes far beyond that which is 
typical of industrial, commercial, and 6nancial institutions, to evolve 
a comprehensive agricultural system, nation-wide in extent. In so 
doing it has at two points clearly overruled the private initiative of 
the individual farmer or single concern by the voice of the majority. 

The 6rst of these steps was taken in the licensing provision at
tached to the marketing agreement section of the original Adjust
ment Act. While the provision was decidedly ambiguous in the orig
inal act, the amending act of 1935 made explicit the authorization 
of the Secretary of Agriculture (under the changed form of "Secre
tary's orders") to compel a minority of handlers of the produce to 
abide by a plan of distribution drawn up and approved by the major
ity or even (with the express approval of the President) without the 
approval of a majority of the handlers if two-thirds of the producers 
(three-fourths in the case of California citrus) approved the ar
rangement. The other type of constraint of the individual through 
community action occurs in the cases of the soil conservation district 
under the Department of Agriculture and the grazing district under 
the Department of the Interior." Once a majority of the occupiers 
of such areas decide that community regulation of grazing or farm
ing operations will promote their mutual advantage and draw up a 
code of "fair range practice" or a soil use program, the minority 

ods of reteareb. It expreue. tbe belief tbat "farmen need tbe belp that tpeCialisu 
can provide and .pecialist. mUlt draw on the experience and judgment of farmel'l." 
Tbe new action program embodied in recent legislation is conceived .. growing 
directly out of tbe traditional program. of researeh and education wbich bave beeD 
developing aince the Civil War • 

.. Wbile tbere ha. undoubtedly beeD wider extension of the practice of group 
control of individual actioD in recent yean, it would be a mistake to ... ume that 
the principle i. really novel. From the beginning of forest reservations iD •• 91, 
grazing over increasing are.. fell under governmental regulation. The controls 
exereieed in the coneerYatioD di.trict are Ie. bureaucratic than those of the forest 
ICrvice but lell democratic tban those of the grazing district, which have been 
democratized to about the maximum practicable point. Iu to the local leU-govern
ing district, thi. is a device whicb h .. long been uled under state law for the 
establishing of drainage districts, dieeue and pest control districts, and weed 
abatement districts. Eslentially the ame IOJ1 of group constraint of individual 
enterprise baa also been developed in connection with irrigation enterpri_ and to 
• lell extent for the purpose of leCDring uniform Ked or varieties of orchard 
atock. 
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must adapt their operations to this group plan, policed by the group 
not the courts. 

It is much too soon to appraise the significance of the changel 
which have taken place during the evolution of this scheme of in 
dustry-wide organization of agriculture under the leadership of gov 
ernmental "action agencies." The broad issue which it raises should 
however, be clear. If it means not merely the largest potentiality 0: 
efficiency or collective planning but also· maximum power for col 
lective bargaining or group pressure in agriculture, we shall have I 

scheme of organization which, in the absence of a philosophy 0 

moderation, might conceivably be used to the end of exploiting othel 
industries or departments of the national economy. Naturally, everJ 
step that agriculture takes toward improving its own conditiO! 
through such agencies is likely to provoke an outcry from other in 
terests and to raise sharply the question whether the scheme 0 

organization thus evolved for agriculture under government spon 
sorship advances the general interest or merely the interests of farm 
ers as a class or of particular groups of farmers. In the latter casl 
there is the further question whether special advantages are beinl 
conferred on farmers or whether they are simply being safeguarde( 
against disadvantages under which they would otherwise suffer as : 
result of the institutional positions and prevailing policies of othe 
interest groups. 

In the last analysis, it is not possible to devise for any branch 0 

economic life a scheme of organization which in any mere mechan 
ical sense assures high effectiveness combined with a proper amoun 
of restraint. Its economic and social soundness must depend on thl 
conscious philosophy of those who are directing and participatinl 
in it. This is an obvious challenge to farmers and officials under th. 
type of agricultural organization which government has develope< 
or permitted to be developed for agriculture. The present SecretarJ 
of Agriculture has presented his argument for the safety and con 
structive values inhering in this line of institutional development ir 
the \ollowing words: 

It is necessary to obtain in legislation, not only a more effective expres 
sion of various group interests, but also more adequate recognition of th 
interdependence of the major economic groups. Our democratic form 0 
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government functions most effectively when national policies reflect 
different group needs in due proportion, with group unity as the basis 
of inter-group co-operation •.•• There is no basic antagonism between 
town and country j there is not even true rivalry. Country and town 
are complementary and inter-dependent •.• have the same need for 
an increasing, properly balanced production and for an expanding mar
ket adequately supplied with buying power. Neither can profit by 
victimizing the other, or by conditions that give one or the other an 
undue temporary advantage •••• 
• • • True, there is less room for expansion in agricultural than in indus
trial production. Ultimately, the growth of population limits the need 
for farm commodities, whereas the only limit to the demand for many 
industrial products is the extent to which consumer buying power can 
be increased and diffused. Many consumers could use more farm products 
than they do today if they had more purchasing power. But an increase 
in the purchasing power of the urban low-consumption group can come 
about only through increased industrial activity and increased wage pay
ments •••• The farm proportion of the national income should not be 
too high. Above a certain level it cannot be stable .... Heretofore, most 
efforts at economic adjustment, both in agriculture and in industry, have 
looked toward reduction of output as a means of sustaining prices. The 
great problem is to discover how adjustment may promote balanced 
expansion, so that labor, capital, and natural resources can be employed 
and at the same time conserved. • • • 

Our maturing economic system has brought with it new demands 
which cannot be met by the old self-sufficiency and the old individualism. 
Group interdependence has become the cornerstone of the new economy . 
• • • It is time lost for the farmers to try to get that which is not for 
the long-time welfare of the nation. Farm solidarity means united agri
cultural thought and action for the general welfare, rather than simply 
for the promotion of limited farm objectives." 

Whether Mr. Wallace himself entertains these views as to the 
functional role of agriculture within the structure of the national 
economy with such tenacity or interprets them in such sound and 
realistic terms that his leadership, if fully accepted, would produce 
nationally and internationally optimum results is a question that 
will be answered only in part by the record of history. It involves a 
corollary question-whether any philosophy of general economic 
welfare can long prevail in the struggle against narrow group in
terest equipped with the weapons of political power. 

• R'1or, 0/ 'M S,cnlllr7 01 AgrioJlww, '937. pp. 1-2. 3. S. '. I. 
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This isSue touches particularly the problem of subsidy elements, 
which have become so large a factor in the several action programs. 
Any payment directed by government to the enhancement of the 
private income of farmers or rural residents beyond such income as 
they would derive from the ordinary operation of commercial agen
cies may be justified by its advocates upon sincere grounds of eco
nomic reasoning-which mayor may not be sound; it may be con
sciously or unconsciously rationalized under the guise of economic 
reasoning; or it may, with complete frankness, be sought as a matter 
of "getting while the getting is good." Anyone who has been closely 
in touch with agricultural activities since the World War must be 
aware that present grants in aid of agriculture fall within all three 
of these categories. If such payments are to be continued, or if they 
are to be wisely reduced and readjusted as to direction and timing, 
there is demand for greater understanding on the part of both rural 
and non-rural people as to the incidence which such manipulatiOn! 
of the national income have upon the functioning of the economic 
system. 

For example, do present or proposed administered rates of inter· 
est on farm loans and the size and terms of their extension operate 
to promote the long-run prosperity of the agricultural industry a! 

part of an inter-related national economy? Or do they operate tc 
stimulate such extension of agricultural production in general or 
particular classes of farm products as to burden the market at the 
same time that its purchasing power is impaired through the tal 

withdrawals necessary to support the credit subsidy? From another 
point of view, is the direct benefit which farmers derive from all 
artificially lowered interest rate offset by a proportionately higher 
capitalization of their farm property? 

Other subsidy payments go to the farmer as proprietor or to sup
port the market in which his products are sold. In the former case 
the question is raised as to whether what is paid for as "conserva
tio~ has an economic value commensurate with its cost, whether it! 
effect on the farmer is to improve his qualifications as a producer or 
to weaken his initiative and debauch his moral character. From 
another side, does it attract and hold in farming more people than 
the industry can efficiently employ? And does it activate the rest of 
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the economy by giving the farmer purchasing power In the market 
for other goods and servicel more than it retards other business by 
making raw materials and worken' living costs higher, taxes more 
burdensome, and commercial arrangements less flexible? 

Subsidy payments in the marketing process" raise at least two 
significant issues. (I) II the policy of export subsidy initiated with 
reference to wheat and cotton likely to be limited to these as par
ticularly exigent cases? Or is this the thin entering wedge of a new 
type of commercial development which is destined to be rapidly 
and extensively enlarged-and with what results? (2) Is the gratu
itous distribution of substantial quantities of foodstuffs a national 
benefit because of the social value of better nutrition of the poorer 
classes? II it likely to pauperize any considerable group of the 
population 10 as to make a constantly increasing body of non
commercial demand which may serve as an excuse for the govern
ment purchase of large volumes of agricultural commodities? On the 
other hand, will such purchases inevitably be maintained at or ex
panded to such a level as to exercise a stimulative effect on the 
quantity of such products being produced? In terms of economic 
theory, are we definitely turning away from faith in the action of 
price changes as a regulator of production and, if so, have we sub
stituted more useful devices for directing human and natural re
sources toward their most effective use? 

By intervening actively as a factor in the distribution of the na
tional income, the government has directed agricultural subsidies 
toward three general purposes: (I ) adjustment of agricultural pro
duction and agricultural income in the area of commercial farming; 
(2) rehabilitation of ill-equipped, badly located, or misdirected 
farmers so as to become efficient, largely in terms of self-subsistence; 
and (3) relief. 

With the pressure that the rapid succession of events has put upon 

• An intereatinr question involvinr price (OJItrol rather than market .ub
aidiea i. raiRd by the marketing agreement device. II the apecial treatment of the 
fluid milk problem liltely to evolve into regulatory devicea analogous to public: 
utility regulation, or to be the prec:unor of legal price-fixing over a IUbatantial 
part of the agricultural field! Comprehensive price-fixing bill. have been repeatedly 
mtroduced over the put IJ or 10 yea" and thil approach to the farm problem 
it lIill actively arced. 
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the thinking of administrative leaders and the pressure that interes 
groups have put upon their action, these issues have not beel 
clearly differentiated.D1 However, their recognition cannot long bl 
postponed or at least the unfortunate results of ignoring them wi! 
soon become evident. They must be considered both in terms of thl 
economic results which Bow from given acts and of the ends whicl 
we seek, as well as alternative roads by which they might be ap 
proached. The agricultural problem does not exist in isolation bu 
as part of the functioning of the national economy. There is not evel 
a segment of the population which can be delimited as that to whicl 
agricultural policy is limited. Both the numbers to be dealt witl 
and the methods to be followed under the "farm security" progran 
are intricately intertwined with those of the "social security" pro 
gram being experimented with in the industrial and commercia 
field. 

The vital issue here appears to be whether the methods of attain 
ing these ends as laid down in present agricultural legislation ani 
elaborated in administration can promote the desired results wit~ 
out unduly burdening the economy in other directions or whethe 
some shift or sharing of this responsibility should be brought about 
Proponents of present measures must face the issue of whether con 
ditions can be made thus tolerable to the lower income groups iJ 
rural areas without retaining in this group or attracting to it suel 
large numbers as both to increase unduly the cost of the edueationa 
and directional work and of attendant subsidy payments and like 
wise of producing such incidental products for commercial sale a 
would complicate to an impossible extent the maintenance of a sat 
isfactory price structure for the predominantly commercial farminj 
class. 

The rural birthrate is definitely higher than that of the citiel 
Such surplus labor as is not drafted by urban callings remains on th 
land, and a substantial part of that which is turned off by industr: 
and trade in times of depression drifts back to the country. If, unde 
the~ame of agriculture, we are in fact assuming a localized respon 
sibility for a reserve labor force whose utilization would lie outsid 

It See E. G. Nourse, Joseph S. Davis, and John D. Black, Three Year, oj til 
Agricultural Adjustment Administration (1937), Chap. XV. 
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agri~ture, is the incidence of this burden f,illling equitably on in
dustry and other appropriate groups under present fiscal arrange
ments? Would some other means of dealing with the problem spur 
employers to reduce the actual burden by increasing their own util
ization of this labor, which is redundant so far as agricultural pro
duction is concerned? Obviously this simply ties back th.e problem 
of agriculture as a concern of government to the larger problem of 
how government can deal in its relationships with the several indus
tries in luch a way as to develop the highest standards of living 
through the fullest utilization of our total labor force with our total 
natural resources and accumulated capital. 



CHAPTER XXIV 

BITUMINOUS COAL 

The public has long shown some special interest in the coal 
industry, as may be seen from the 19 governmental investigations 
of the industry between 1914 and 1937.1 During the last quarter
century, the status of the "bituminous coal industry has alternated 
between that of an area of special federal control, and that of a free 
competitive industry subject only to the police and taxing powers 
of the states,2 and to the general federal controls set forth in 
Volume I. 

During the war years, the mining and distribution of coal were 
subjected to a higher degree of control than any other large indus
try except the railroads and the recognized public utilities. In the 
years from 1919 to 1922, the bituminous coal branch of the indus
try was four times brought under special federal control for short 
periods, because of interruptions of production, shortages of supply, 
and high prices which resulted from labor difficulties in the mines 
and in transportation. In the period 1933-35 coal mining Wall 

regulated, along with other industries, under the National Indus
trial Recovery Act. Within a few months after the invalidation of 
the Recovery Act, bituminous coal mining was again made a special 
area of federal control by the passage of the Bituminous Coal Con-

'National Resources Committee, Energy Resources anJ National Policy (1939), 
p. 17· 

• Because of the peculiar hazards of the industry, bituminous coal mining hat 
for many years been the subject of special safety legislation in all the important 
coal-producing states. 

The difliculties of the anthracite coal industry have 10 far been treated at a 
state rather than a federal problem, since all the important anthracite deposits are 
in one state (Pennsylvania). The United States Coal Commill8ion, appointed in 
1922, made a detailed study of the anthracite at well as of the bituminoul coal in
dustry, but since federal regulation--except during the war yean and under the 
N.R.~-has been confined to bituminous coal, this chapter will not deal with the 
anthracite industry. See 68 Congo 2 sess., Report 0/ the United States Coal Com
mission, S. doc. 195, Pts. I and III (19%5). This is summarized in E. E. Hunt, 
F. G. Tryon, and J. H. Willits, What the Coal Commission FounJ (1915)' An 
excellent recent study of the anthracite industry and its problems is contained in 
Commonwealth of Pennsylvania, Report 0/ the Anthracite CoallnJustry Commis
sion (1938). 
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lervation Act, more commonly called the GufIey-Snyder Act.' This 
act contained provisions for the regulation of coal prices and of the 
wagel and hours of mine labor, and outlawed certain competitive 
trade practices as "unfair." When, within a year, this act was de
clared unconstitutional,' the Bituminous Coal Act of 1937 (GufIey
Vinson Act) was passed. This act provides for regulation by a federal 
commission of prices of coal at the mines, and outlaws certain 
specified "unfair" competitive practices, but omits the labor clauses 
of the earlier act.' 

We shall first sketch the history of the war-time and early post· 
war excursions of the federal government into the field of special 
regulation of coal production. Then, after examining the economic 
and political conditions which have given rise to the demand for 
special treatment of the industry and which have influenced the pub
lic to acquiesce in it, and after discussing briefly the regulation of 
the coal industry under the N.R.A., we shall describe the present 
act and its administration in more detail. 

I. WAJt.TIMS REGULATION OF THB COAL INDUSTRY 

The Food and Fuel Control Act of August 10, 1917 (Lever Act) 
provided, among other things, for control of prices, production, 
distribution, and storage of coal.' Under this legislation, the Presi
dent, on August 21, set basic tentative prices for coal at the mines, 
based upon cost of production figures which the Federal Trade 
Commission had supplied. He also set margins for jobbers. On 
August 23, 1917 he appointed a Fuel Administrator, who exercised 
control until after the Armistice. The Administrator extended con
trol to include retail prices and the distribution of coal. Under a 
plan announced in October 1917, no retail dealer was allowed to 
charge a retail gross margin for coal or coke "in excess of the aver
age gross margin, above his average cost, added by the same dealer 
during 1915, plus 30 per cent of the 1915 margin.m 

• 49 Stat. L. 991. 
• C.1Ir v. C.tw COM Co., 19' U. S. III (1916). 
• So Stat. L 71. Thi. act iI to upire four yean from the date of ill p_ge. In 

July 1919, the function. of the Commission were taken over by a BituminoUi Coal 
Division established in the Department of the Interior. See p. 97a. 

• 40 Stat. L. 176. 
'Paul W. Garrett, G_"",,, Co.frol _ Prk" (1910), pp. 161, 165-71, 
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The Fuel Administrator used the President's tentative prices as 
a basis for the initial fixing of wholesale prices, and for early revi
sions. Then, in January 1918 he appointed a committee of engineers 
to make a careful review of all coal-production costs in the United 
States, and to make recommendations concerning the continuation 
or revision of the prices previously fixed. This committee was to de
termine "a price fair to the public," and one that would "encourage 
legitimate production" while discouraging "inefficient and unduly 
costly operations." Moreover, the Lever Act required that the pro
ducers be insured "the cost of production, including the expense of 
operation, maintenance, depreciation and depletion, and ... a just 
and reasonable profit."s 

From the cost data which the Federal Trade Commission had 
collected from the coal producers of the United States, the com
mittee prepared a control chart for each district which showed the 
relation between cost and tonnage. On each chart a line was placed, 
called the "bulk line," which showed the cost which must be allowed 
to assure a given high percentage of the maximum coal supply from 
each district, while ruling out the highest-cost producers .. The bulk 
line ordinarily was fixed "to assure the production at a minimum of 
profit, of 90 per cent of the total capacity, thus cutting off the upper 
crust of high-cost producers." The Fuel Administrator fixed the 
price for each district by adding to the bulk line the profit margin 
which he thought necessary. Special prices for prepared sizes were 
often allowed.10 

177-83. See also H. A. Garfield, Final Report of the United States Fuel Adminis
trator, '9'7-'919 (192.1). 

• United States Fuel Administration, Report of Engineers Committee, 111'8-1919 
(1~19), pp. 11-13. 

The same, pp. 14, 16. In the excluded group were found: minet which had 
failed under normal competitive conditions and which were reopened under the 
stimulus of the prices which preceded government control; mine. abandoned al 
exhausted but reopened for some remaining pillars; lOme new minet in the devel· 
opmental stage; mines on very thin beds; small minet on outcrop coal; mine! 
which had faults or in which the coal had split or where the quality had de
terioited; and mines so badly managed "as to show unwarrantable costs of opera
tion.' 

'0 Garrett, Government Control over Prices, p. 183. A study of the average 
costs, bulk line costs, and prices fixed for 84 per cent of the bituminous coal pro
duction in the United States for August and September 1917 shaWl that the margin 
between average costs and average prices fixed was 45.6 cents, and that the margin 
between average bulk line costs and the average prices fixed was 2.6 cents. 
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In addition to fixing prices, the Fuel Administration had to face 
the problem of efficient distribution of the coal mined, under condi
tions of acute railway congestion. In March 1918, therefore, there 
was established a system of geographical zones in which the Fuel 
and Railroad Administrations regulated the distribution and ap
portionment of coal. Producers were not allowed, without special 
permits, to sell coal beyond designated zones. 

After the signing of the Armistice, the system of government 
regulation was promptly abandoned. Control of prices and distribu
tion ended February I, 1919, the only requirement left in force 
being a provision that all contracts for the sale of coal should carry 
provisions making them subject to any later revival of fuel con-
trol.ll ' 

It may be noted in anticipation of later discussion that the basic 
problem with which the Fuel Administration had to deal was pre
cisely the opposite of that which is the central point of current 
governmental planning for this industry. During the war the object 
was to prevent prices from rising to the level fixed by competition, 
and at the same time to encourage an increase of output, while under 
the present program the objective is to put prices above the competi
tive level. The war-time program aimed to protect the consumers, 
including the government, from the consequences of a sudden in
crease of demand; the current program aims to protect the pro
ducers and their employees from the consequences of a decline in 
demand. 

U. EARLY POST.WAR., REGULATION 

From the discontinuance of the war-time system of control until 
1933, the special regulation of the bituminous coal industry was in 
general left to the states. During the first few years of this period, 
however, several emergencies arose which led to the temporary re
establishment by the federal government of special controls of a 
character somewhat similar to those which were imposed during the 
war. These emergency measures were called forth by a succession 
of labor disturbances-some in the industry itself and others in the 
railroad service-which interrupted the production or distribution of 
coal, with resulting high prices and irregularity of supply. 

II Hunt. Tryon. and Willits. WMlIM CHI C.-iuiort FotnW, p. h. 
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The first of these emergencies was a strike of the bituminous 
coal miners, which began on November I, 1919 and lasted until 
the middle of December. On October 30 the President asked the 
war-time Fuel Administrator, Harry A. Garfield, to resume his 
duties, and Garfield put into effect an order restoring the war-time 
control over prices and distribution. On the same day the Director
General of the Railroads authorized the railroads, which were still 
under government control, to accumulate reserves of coal by pur
chase if possible, but, if necessary, by seizing coal in transit. How
ever, coal destined to certain classes of consignees was excepted, in 
accordance with the priorities observed during the war.lI On De
cember 10 the miners accepted a proposal that the President create 
a commission to make a report on the reasonableness of their wages, 
which would be used as a basis for the negotiation of a future wage 
agreement. Work in the mines was gradually resumed, and Gar
field resigned as Fuel Administrator on December 13. On March 
10, 1920, the Commission transmitted a report to the President 
which granted wage increases of 27 per cent, but denied the miners' 
request for shorter hours. The wage agreement was to take effect pn 
April 1,1920, and to continue until March 31, 1922. Federal con
trol of prices also ended on April 1.18 

In the spring of 1920, however, a strike of railway switchmen 
added to the shortage of coal, and together with the high prices 
which followed the coal strike of 1919 produced another crisis in 
the relations between the coal industry and the public. Under the 
Transportation Act of February 28, 1920,14 the Interstate Com
merce Commission had been given power to prorate coal cars, and 
it proceeded to issue a series of orders through the summer of 

u The Commercial and Financial Chronicle, Vol. 109 (1919), p. 165'1 Ma
jority and Minority Reports of the United States Bituminous Coal CommiSlion, 
'920, p. 2.2.. See also Hunt, Tryon, and Willits, What the Coal CommiSlion FounJ, 
pp. 81-h . 

.. Majority and Minority Reports of the UniteJ States Bituminous Coal Com
mission, '920, pp. 5, 11, 2.4, 53; The Commercial and Financial Chronicle, Vol. 
110 ~92.0), p. 1248; Coal Age, Vol. 16 ('9'9), pp. 856-57, 864, 9]51 Vol. 17 
(192.0), pp. 57, 650-52., 654, 669-70• 

See also F. E. Berquist and associates, Economic SUNJey of tM Bituminous Coal 
Industry under Free Competition and CoJe Regulation, N.R.A. Work Material No. 
691. Vol. I, pp. 16]-67· 

41 Stat. L. 456. 476. 
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1920, which gave priority to fuel shipments consigned to public 
utilities and to public institutions. An attempt was made also to 
control the prices of coal through voluntary co-operation between' 
the coal operators and the Department of Justice,u and through 
indictments and threats of indictments under the anti-profiteering 
provisions of the Lever Act.l• In February 1921, however, the 
Supreme Court held that the relevant provisions of the Lever Act 
were unconstitutional.1f With the decline of industrial activity in 
the fall of 1920, and with improvement in the railway service, the 
occasion for government control came to an end. 

In April 1922, the refusal of the operators to renew the 1920 

agreement led to another general strike of union mine workers. 
The coal shortage resulting from this strike was made more acute 
by a strike of railway shopmen which took place in that summer. 
Again the federal government tooks steps to control distribution 
and prices. In May, the Secretary of Commerce, Herbert Hoover, 
reached an agreement with some SO non-union mine owners on a 
plan for voluntary action on their part to prevent profiteering while 
the industry remained tied Up.l. On May 31, he called a general 
coal-price conference at which the operators agreed to set up district 
and national committees and a plan for consolidation of buying. The 
operators also agreed that the Fuel Administration prices of October 
19 I 7 should be used as a basis for computing fair prices at the mine. 

In July, the President appointed a Fuel Distribution Committee, 
of which Hoover was chairman, ,to make plans for the distribution 
of coal supplies. Their plans called for an administrative commission 
composed of representatives from the President's committee, and of 
the coal operators, the railroads, and the larger consumer groups. 
All of these agencies were to co-operate with the Interstate Com-

Ia Tiu CO_cUlllflll Fi,,"";"l Clwo,,;cll, Vol. 110 (1920), pp. IS77, 1617; 
Vol. III (1910), pp. 160, 1&]7, ISlo, 1711,1006,1007. The operaton pledged 
themlC!lvn to decline to ask or ~ceive unreaJOnably high prices, and appointed fair 
practice rommittees to act with the ~partment of Justice in stabilizing the coal 
industry. See also Co," Agl, Vol. 17 (1910), pp. Ill, Ul, 961, 11161 Vol. II 
(1910), pp. 11, ]0], ]01,697, ,191 Hunt, Tryon, and Willits, WA.rI"., Co.J 
Co",,,,;snolf Fo,."J, pp. I]-IS. 

·Co.l Agl, Vol. II (1,10), pp. ]01, HII Vol. I, (I,ll), p. 411. 
ft U";,,J SllIIls Y. L. Colina Groclry Co., ISS U. s:. II. 
• Tiu Co",,,,,,,,,," IIfIIl Fi..."a.] Clwollicll, Vol. 114 (I,ll), pp. 1101-03; 

Co" Agl, Vol. II (I,ll), pp. 1,1-,1, '7S-76, IOS7. 
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merce Commission in carrying out its preferential orders. More
over, district committees were to recommend an allotment of can 
only to those producers who agreed to comply with the fair prices 
agreed upon in conference with the presidential committee. In 
general, the prices agreed upon by the operators and the Secretary 
of Commerce, at their May 3 I conference, were to be maintained.'· 
Apparently the only legal basis of this control was that derived from 
the Interstate Commerce Commission's control over the movement 
of coal cars. 

On July 28, the appointment of a Federal Fuel Distributor was 
announced, and on July 29 the Fuel Distribution Committee asked 
each state that imported coal to create a central agency for the pur
chase, or the guarantee of purchase, of coal imported into the state. 
All such coal was to be consigned to a state agency which was to 
control its distribution.20 The Federal Fuel Distributor undertook 
to see that coal would be sold to these agencies at a fair price, and 
stated that he would prorate the available supplies between the 
states on the basis of priorities declared by the Interstate Commerce 
Commission.n The bituminous strike ended in the middle of August, 
and on August 28 the Fuel Distributor announced discontinuance 
of federal control of prices and of distribution of fuel.ll 

In September 1922, Congress passed a coal distribution and anti
profiteering act (Cummins-Winslow Act), which provided for the 
appointment of a Federal Fuel Administrator, and which specifically 
authorized the Interstate Commerce Commission to prevent (by 
orders for priorities in car service) "the purchase or sale of coal or 
other fuel at prices unjustly or unreasonably high."" The act was 
to remain in force for 12 months from its passage, unless the Presi-

.. The Commercial and Financial Clrro,,;cu, Vol. 115 (1922), p. 500; COM A~I, 
Vol. %1 (19%1), pp. 141-4% • 

.. "By this arrangement, a great deal more mobility is ginn the state authoriti" 
in shifting coal to meet its local emergencies. Furthermore, this arrangement .. ill 
remedy the financial impossibility of asking coal producers to ship to strange con
sumers who..ce reliability must be established." The Commercial 16nJ Fi""tJCial 
C'lTon~le, Vol. 115 (19%%), p. 60S. 

"Coal Age, Vol. zz (19ZZ), pp. 176-78,213-14,217-11. 
:II The CommerciM and Financial Chronic/e, Vol. 115 (1922), p. 10541 CM 

Age, Vol. %% (19ZZ), pp. %57-5 8, 3n • 
.. 4% Stat. L. 10%5, 10%6. COM Age, Vol. 22 (1922), pp. 371-71, 4Z1, 46 ., 

50 5-06• 



BITUMINOUS COAL ,ss 

dent declared that the emergency was ended before that time. The 
new administrator appointed under this act appointed an advisory 
committee on transportation and on industry, composed, respec
tively, of nilway and of business executives, to help speed up the 
coal traffic. He also directed (September 27) every producer of 
10ft coal to make daily reports on the kind, amount, price, and 
destination of 10ft coal shipped. He revoked these orders on No
vember 24-, 1922." 

One result of these recurring crises in the coal industry was the 
creation of a federal commission to examine and report upon the 
facts in the coal industry.- The commission, appointed by the 
President in October 1911, presented a five-volume report to Con
gress in December 1913, surveying in detail conditions in both the 
anthracite and bituminous coal industries.-

Holding that the function of government in relation to the in
dustry was to supervise and regulate but not to take over the mines, 
the commission recommended that the production of bituminous 
coal be regulated by the granting and withholding of transportation 
facilities, and by concentrating the car supply at the mines where it 
could be used most efficiently. It also suggested that a coal division 
should be set up in the Interstate Commerce Commission which 
should collect information concerning the quality of coal sold, the 
costs and profits of operators, and the earnings, living conditions, 
and living costs of the miners. The commission further recom
mended that whenever failure to renew a wage agreement threat
ened, the President should authorize a special compulsory investi
gation in order that a report of the facts should "focus upon the 
negotiators the irresistible moral pressure" to settle their differences 
and to supply the public with coal!' 

The settlement of the coal and nilway disturbances of this early 
post-war period relieved the coal shortages and the high prices, and 
public interest in further special regulation of the industry lapsed. 

• T_ C-a.J -" Fn...a.l CJtro.icI" Vol liS (.,u), p_ 14'4; CNl 
AJI, Vol. aa (I,U), pp. ,0,-06, ,n-,'. "" 'U_ 

• 41 Stat. L 1011. 144'-
• 61 Coog ....... RI,." of ,_ U";"J s_ CHI C~ S. doc.. I". 
-The _. Pan .. pp. "1-7). The rommialioa ftCOIIlIDrDded agaiMt COlD-

pulsory arbiuatioa, lIowner (p. IS'). 
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Moreover, both the operators and the laborers opposed special regu
lation of the industry.28 Nothing came, therefore, of the coal com. 
mission's recommendations. 

m. THE ECONOMIC CONDITIONS IN THE INDUSTRY, 1923-32 

As we have seen, the earlier demands for government regulation 
of the industry came chiefly from the consumers of coal. The more 
recent demands for special governmental action, however, have 
come from the mine laborers, and to a less extent from producers, 
and have been based on the "depressed" state of the industry. 

In the middle and later twenties, the history of the coal industry 
was an almost unique story of distress in the midst of general in
dustrial prosperity. Thus, while it was perhaps no more affected 
than most other industries by the depression which began in 1929, it 
entered this period of general business decline already in financial 
difficulties. The average price of coal at the mines declined from 
. $3.7S in 1920 to $3.02 in 1922, and by 1929 had fallen to $1.78. The 
value at the mines of bituminous coal produced in 1923 was I,SI5 
million dollars; in 1928 it was 934 million, and in 1929,953 mil
lion dollars.29 The income tax returns of bituminous coal-producing 
companies as a whole showed substantial net deficits in 1928 and 
1929. so Thousands of mines were closed during the twenties. The 
number of men employed in bituminous coal mines fell from 
70S,000 in 1923 to S03,000 in 1929, a decline of nearly 30 per cent, 
although in the six years between these dates the total number of 
man-hours worked declined by only 13 per cent. In the same six 
years, average annual earnings of mine workers fell from $ 1 ,208 
to $1,169 (in spite of an increase in the average number of hours 
worked) and the computed total wage payments for the industry 
dropped from 8S1 million dollars in 1923 to 588 millions in 1929.11 

"The same, Part I, p. 159; J. L. Lewis, The Miners' Fight for American 
Standards (19:t5), p. 17 • 

.. Data collected by the Bureau of Mines, reprinted in U. S. Department of 
Comi[lerce, Statistical Abstract of the United States, '93', p. 711 • 

.. ~ S. Bureau of Internal Revenue, Statistics of Income for '9.8, p. 114; '9 2 9, 
p. :t88. For earlier years, separate data for bituminous coal are not available, but 
in 19:t5 and 19:t7 the coal mining industry as a whole showed a deficit. The same, 
'925, pp. JJ6-18; '9'7, p. 116. No data are available for 1916. 

II Carter v. Carter Coal Co., Brief for Government Officers, In the Supreme 
Court of the United States, October Term, 1935, pp. 57-58. 
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These declines took place in a period when the average of com
modity prices was relatively stable, and wage rates generally were 
rising. 

The immediate source of the difficulties of the bituminous coal 
industry was the existence of a productive capacity so great that it 
led to prices inadequate to cover total costs. This was due to three 
factors:" the great increase of investment that was stimulated by 
the high prices of the war and the post-war boom; the rather sud
den flattening out of the growth of demand after 1920; and the 
rapid development during the twenties of improved mechanical 
methods of cutting, loading, and transporting coal in the mines. 

The increase of investment under the stimulus of high prices 
just after the war was so great that in 1923, though the year was one 
of active business and the output of coal only 3 per cent below the 
all-time record of 1918," the ratio of output to theoretical capacity 
was only 58 per cent as compared to 81 in 1918,'· The expansion of 
investment in this particular period was not peculiar to coal, of 
course, but it was greater than in most industries because coal prices 
from 1916 to 1920 had been considerably higher, in proportion to 
those of the pre-war period, than were most prices, and because of 
the long time required to complete an investment in a new mine 
property and bring it into production. 

In addition to the stimulating effect of the high war and post
war level of demand, a stimulus to the expansion of activity came 
from the transportation difficulties and labor disturbances of 191,-
22. The reduction of output in important producing areas resulting 
from these difficulties led to a rapid expansion of capacity at points 
which for the time being were relatively free from these restrict
ing forces. Moreover, all through the twenties the industry was 
migrating from the northern to the southern coal fields, largely 
because of lower wage rates in the latter areas. Since the abandon
ment of mines in the areas that were losing business was much less 

• The coal industry normally operatel with a c:onsiderable nee. of theoretical 
capacity, chieBy beaUIe there are wide le&lOnal vanatioM in the demand for coal. 
B«aule coal is 10 expensive to store, it ia more economical to provide capacity 
sufficient to meet the peak demandL 

• Data from Bureau of Mines, reprinted in SllJIisticd AllltNet 01 1M U"iuJ 
SIIIIIS, '!lJ~, p. 711. 

• NoR.C., £-,1 R.sow"s, p. 71. 
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rapid than the expansion of capacity in the areas that were gaining, 
the result of this shift was greatly to increase total capacity. Finally, 
the mechanization of mines was adding to the capacity of mines 
already in existence.85 

The flattening out of the growth curve was very striking. For 
many years before the war, the market for coal had been expanding 
very rapidly. From 1900 to 1910 the increase in output amounted 
to 97 per cent; from 1910 to 1920, in spite of the war-time expan
sion and the boom conditions at the close of the decade, it was only 
36 per cent. In the decade of the twenties the trend was practically 
horizontal. 8e 

The leveling off of the growth curve of the coal industry before 
the depression was due in part to the slower growth of population 
and of industry generally. More important than either of these fac
tors, however, was the increasing competition of other sources of 
energy-oil, natural gas, and hydro-electric power. The Bureau of 
Mines has estimated that bituminous coal supplied about 70 per 
cent of the heat and energy generated in the United States during 
the first 20 years of the twentieth century. By 1923 this percentage 
had declined to 60.5; by 1935 to 45.1.81 Moreover, in many fuel
consuming industries there has been a shift to lighter products or to 
new methods of production requiring less fuel. There has also 
been a substitution of scrap iron for virgin pig iron, which has les
sened the production of pig iron and hence the amount of coal used 
in blast furnaces. 

Increased efficiency in the use of coal is also frequently cited as a 

• Output per man-hour increased nearly 15 per cent from 19%1 to 192.9. Thil 
increase was apparently due chiefly to mechanization and other technological im
provements, though other factors entered in, such as closing of less efficient mine •. 
From 1913 to 192.9 the increase was 43 per cent. Worb ProgreSl Administration, 
Mechanization, Employment and Output per Man in Bituminous Coal Mining 
(12,39), Vol. 2., p. 378. Compare N.R.C., Energy Resources, pp. 76-78. 

Measured by the records of peak years the trend was slightly downward. The 
all-time peak was in 1918, with 192.0, 192.3, and 192.6 only .lightly lower, and 
192.9 considerably lower than any of the four previoUl peab. However, the avrr
age ~r the five years 192.5-2.9 was greater than for any previous s-year period. 
Data from Bureau of Mines, reprinted in Statistical Ahstract of the United Statel, 
193 2 , p. 7 11 • 

WI J. P. Williams, "Organization of the Production, ProceSling and Distsibution 
of Coal and Coal Products," Third World Power Conference, 1936, Vol. 3, p. 61 S. 
See also T. A. Veenstra and W. G. Fritz, "Major Economic Tendenciea in the 
Bituminous Coal Industry," Quarterly Journal of Economics, Vol. 51 (1936), pp. 
113-1 7. 
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further cause of the decline in the consumption of coal. And it is 
true that in the generation of electrical energy by steam power there 
was a saving of nearly 40 per cent in coal consumption per unit of 
output between 1923 and 1934, and a reduction- of 24 per cent in 
coal consumption per ton-mile hauled by railway locomotives. How
ever, while these factors within themselves might have been ex
pected to decrease the demand for bituminous coal, it is obvious that 
without them bituminous coal would have lost even more of its 
markets to competing fuels and to water power." 

Since the opening up and equipping of a mine must always be 
based on estimates of future demand, and since mines have a long 
life, a higher ratio of capacity to output was bound to appear when
ever the rate of growth leveled off. The fact that the leveling off 
period came immediately after the; 1916-20 period of high prices 
and expanded investment aggravated the difficulty. 

Under these conditions of expanded capacity and shrinking de
mand, it would be expected, in any industry not controlled by 
monopolies, that there would be a tendency for competition to drive 
prices down to the level of out-of-pocket costs in establishments that 
were not in an unusually favorable cost position. Once the initial 
investment in shaft, tipple, track, and equipment is made, the direct 
cost of production, consisting mainly of wage payments, is all that 
need be covered to keep production going .. ' 

Moreover, the coal industry was especially vulnerable to the 
impact of the forces that tend to drive prices below the level that 
will yield a return on fixed capital, because of the wide dispersion of 
ownership and consequent difficulty of forming monopolistic com
binations. Although a considerable amount of concentration of con
trol has taken place:o ownership of workable coal seams is still 

·Compan Williams in TltirJ Wo,IJ P_ Co"/wmc,, Vol. 3, p. 615. 
• It i, to be not~d also that much of the operating cost of a mine i. vinually a 

fixed charge. which must be md ~gardlr. of output if the mine is not to be 
permanrndy abandon~d. Such costs include a large pan of those incur~d for pump
ing wat~r and supporting roofs. Once a mine is dOled for any Irngth of timr, 
~opening it becomes mo~ and mo~ expensive. Com pan Caner Coal cue, Briel 
10' GoWNtmlffI 01-""', p. 34. Thr~ we~ 1.355 idle but not abandoned mines at 
the end of 19]0. Veen$tra and Fritz in (JuIITI"ly Jo",.".J 01 Eco"omic" Vol. 51. 
p. 1071 N.R.C., E"".gy R"ollru,. p. 71. 

81n 19]6. "0 bituminous roal mines, out of 6,'75 mines producing 1,000 

tons or mon per year. produced almost 70 per cent of the bituminous coal mined 
that year. Each of the "0 mines had aD output of 100,000 tollll or mono Bureau 
of Mines, M~ Y,.,60d. 191'. pp. 711-1]. 

A considerable Dumber of roal miDee an owned and operated by aubsidiariee of 
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widely scattered, while reserves are owned by thousands of indi 
viduals. More than 11,500 producers, for example, had acceptCj 
the code under the act of 1937, up to November 15, 1938." T, 
some extent this diversity of ownership has been due to publi 
policies, which in the past have been designed to encourage small 
scale enterprise in the industry.42 

Taxation of coal reserves by the states, on the basis of value 
which reflect returns from anticipated future conditions, probabl 
has had some tendency to stimulate the expansion of output beyonl 
what would be most economical if taxes were levied on the basis 0 

income or gross receipts.48 

The same factors which depressed rates of return to capital il 

railroads, public utilities, iron and steel mills, and other large consumera. Co; 
owned by and supplied to a parent organization for iu own use is called "cal 
tive" coal. In 192.9 such captive coal constituted 17.5 per cent of the total co; 
production of the country. Williams, in Thira Worltl Power Conference, Vol. : 
p. 61 9. 

U N.R.C., Energy Resources, p. 73 • 
.. A general coal land act, passed in 1873 (17 Stat. L. 607), provided for t~ 

sale of federal coal lands at not less than $ loan acre for lands more than 1 

miles from a completed railway. Only 160 acres could be sold to an individul 
and 640 to an association. A large part of the coal land had passed into prival 
hands as agricultural land before the end of the nineteenth century. In 1906 th 
Geological Survey started to determine the quantity, quality, and value of COl 

lands remaining in public domain. In 1909 a regulation based the lelling price c 
coal lands on the tonnage and quality of the coal, some of the best lands bein 
classified at $300-$400 per acre. (N.R.C., Energy Resources, p. 38].) It was ~ 
lieved that charging a relatively high price for coal lands, as compared wit 
agricultural land, would discourage speculative purchase far in advance of t~ 
possibility of profitable development, and that the elimination of such speculati\ 
purchase would decrease the probability of the lands' ultimately falling into th 
hands of monopolistic combinations. In 192.0 the Mineral Leasing Act was passe 
which authorized the Secretary of the Interior to divide any of the public coo 
lands into leasing tracts of 40 acres each or multiples thereof and in "such fon 
as ... will permit the most economical mining of the coal in such tracts," but i 
no case exceeding 2.,560 acres in anyone leasing tract, and to award leases thereo 
by competitive bidding "or by such other methods as he may by general regulatior 
adopt." 41 Stat. L. 4]8 . 

.. N.R.C., Energy Resources, p. 74; W. G. Fritz and T. A. Veenstra, Regio," 
Shifts in the Bituminous Coal Industry (1935), p. 150. Information on the n 
tent of taxes on property and equipment collected by the National Recovery A~ 
mi~tration during 1934 showed that there is considerable variation in the efFec 
of such taxes on costs of coal produced. Taxes in Divisions I and III comprise 
1.6 per cent of the total cost, and in Division II, 0.8 per cent. Division I include 
Pennsylvania, Maryland, Virginia, West Virginia, northern Tenn_, eUler 
Kentucky, Ohio, and Michigan. Here the tax cost was 3 cents per ton as against 
total production cost of $I .90. Division II included Illinois and Indiana. Divi.io 
III included Alabama, Georgia, and southern Tennessee. Williams in Th;," Worl 
Power Conference, Vol. 3, p. 655. 
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the coal industry, also attracted a supply of labor which the industry 
could not maintain under the changed conditions. There was a large 
influx of labor into the industry during the boom years, and a 
further increase resulted from the migration of the industry from 
north tq south, because the new mining developments in the South 
drew in new labor largely from nearby sources, while the laborers 
employed in the northern fields did not withdraw from the indus
try with corresponding rapidity. 

Although these various difficulties of the coal industry caused 
much complaint and discussion of possible remedies, they did not 
lead to any positive governmental action until the oncoming of the 
depression after 1929, and they did not lead to any special treat
ment of the bituminous coal industry till after the termination of the 
general controls that were established in this industry, along with 
others, under the National Industrial Recovery Act. The treatment 
of the coal industry under this act is discussed in the following 
section. 

IV. BITUMINOUS COAL UNDER 1HE NATIONAL INDUSTRIAL 
RECOVERY Acr 

Under the National Industrial Recovery Act the regulations were 
not imposed wholly from without the industry, as was theoretically 
the case with the war-time control and with most phases of the 
early post-war regulation. Industry groups played an important 
role in the framing of codes, and the consent of a majority of the 
industry was ordinarily required for final enactment. When ap
proved by the President, the codes had the force of law and were 
binding on all operat~rs. The code for the bituminous coal indus
try, which was approved September 18, 1933, declared that "mini
mum" prices must be maintained, and that certain "unfair trade 
practices" must be eliminated. It set up minimum-wage and maxi
mum-hour provisions which operators were required to observe, 
and it required operators to bargain with duly elected representa
tives of employees and to avoid interference with the free choice of 
representatives by their employees. The provisions concerning price
fixing were very general and vague, and were later amended with 
more detailed provisions. ... 

.. N.R.C., E-K1 R6S0WUS. pp. 407-01. Berquist, Ec~ S-, 01 1M 
Bil-nee", CNSltUtU"', pp. 71-114. Compare Chap. XXVII of thia yolume. 
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The code divided the bituminous coal industry into five geo
graphical divisions, in each of which there was to be a divisional code 
authority to administer the code, the members of which were to be 
chosen by the coal producers, with the exception of one in each 
division who was to be appointed by the President . .a As a result 
of criticism because these authorities included no representative of 
the miners, the code was amended in March 1935 to provide that 
each divisional authority should have one member to be "selected 
from nominations submitted by the accredited and recognized or
ganization of employees."" 

The code declared "unfair" the selling of coal below a "fair 
market price." A fair market price was defined as one "necessary 
to carry out the purposes of the National Industrial Recovery Act, 
to pay the minimum rates herein established, and to furnish em
ployment for labor." However, consideration was also required to 
be given to "competition with other coals, fuels, and forms of energy 
or heat production."'1 Fair prices were to be fixed by "representa
tive marketing agencies," which were trade associations of coal pro
ducers. Where these did not exist, the code authorities were to fix 
the prices. In any event, they were subject to review by the Ad
ministrator. 

The standards for price-fixing were amplified on January 25, 
1935 by the requirement that consideration must also be given to 
"the customs, requirements and needs of the buying and consuming 
public for various kinds, grades and sizes of coal and the necessity 
for giving to consumers reasonable opportunity to buy and to pro
ducers reasonable opportunity to sell their coal in usual and normal 
markets." Moreover, the agency or authority was to: 

... classify all coals, applying all factors usually considered in connection 
with physical structure and chemical analysis and their effect upon the 
salability and use value of such coals .•• and .•. so price coals as to 
afford producers reasonable opportunity to sell the coal in competition 
with other coals, fuels and forms of energy or heat production. 

\ 
.. National Recovery Administration, Codes 0/ Fair Competition, Vol. • (1933), 

p. 33 Z • 

.. The same, Vol. u, p. '50 • 

., The same, Vol. I, p. 3Z9. 
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But it was not to make "dumping prices in any area of consump
tion."·' 

If a producer made written complaint concerning a price set, he 
was to be granted a hearing. In these hearings the authority was 
further to consider: 

••• the market demand for the class of coal of the producer, the relative 
operating time at the mines of the producer, as compared with that of the 
mines of other producers in the same and competing districts, their past 
production history, as well as the quality of the coal and the comparative 
delivered value thereof to the consumer!-

The code authorities for the nve divisions into which the country 
was divided were authorized to meet and confer and "endeavor to 
agree upon a basis of fair competitive prices and practices •.. as 
between such Divisions."aG 

Certain other practices, some of which had previously been de
clared unlawful, were declared unfair by the code. Among these 
were: the forwarding of ~oal which had not actually been sold; 
secret rebates, concessions, and credits; attempts to purchase busi
ness or to obtain information concerning a competitor's business 
through gifts or bribes; intentional misrepresentation concerning 
the size, quality, or origin of coal; unauthorized use of a competi
tor's trade-marks; attempts to bring about a breach of contract 
between a competitor and his customer; use of brokerage commis
sions or jobbing arrangements for making discounts or prices other 
than those determined according to the code provisions.1t 

The labor provisions of the code were important, both because 
they were again enacted in the Bituminous Coal Act of 1935, and 

• The lame, Vol. u, pp. 170-7]. 
-The lame, Vol. II, p. 174. 
-In addition, the marketing agencies or code authorities establishing prices were 

to eet up permanent impartial board. of arbitration to hear the appeal. of the 
producera from the authorities' decisions on prices. A board was to consist of not 
more than five members "who shan not be conn«ted directly or indirectly with 
the coal industry during the time they eerve as membera of such Board." To 
eettle disputes between authorities representing different divisions with resp«t to 
price .. there 11'11 eet up an impartial national coal board of arbitration of five 
members, elected by the nine memben of the National Bituminous Coal Industrial 
Bosrd "designated by the Divisional Code Authorities. II The same, pp. 174-76. 

liThe lame, Vol. ., pp. ]1,-]1. None of these provisions 11'11 to "prevent any 
American producer from creating special prices for overseas exports." 
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because under them the miners achieved almost complete unioniza 
tion and so were able to wield much influence in shaping and pro 
moting later legislation for the special treatment of the coal indus 
try. The code prescribed a maximum of 8 hours of labor a day an( 
40 hours a week. It established, by districts, minimum rates of paJ 
for "inside slcilled labor" and "outside common labor," which iJ 
the case of slcilled labor varied from $5.63 per day in the l\lontaru 
district to $3.40 for the district which included Alabama, Georgia 
and certain counties of Tennessee. Minimum wages for commol 
labor ranged from $4.82 to $2.40.$1 

The first amendment to the code, adopted in March 1934, re 
duced the hours of work to 7 a day and 35 a week for almost al 
employees. It also increased the basic minimum rates of pay for daJ 
labor in certain fields, as well as for piece work. U Some reduction: 
in minimum rates of pay were made in a second amendment in Apri 
1934, and in a third in June 1934-M 

Article V of the code prescribed certain conditions of employment 
of which the most important was the following: 

Employees shall have the right to organize and bargain collective)] 
through representatives of their own choosing, and shall be free froll! 
the interference, restraint, or coercion of employers ••• in the designa. 
tion' of such representatives or in self-()rganization. . . • .. 

Any controversy about hours, wages, and conditions of employmenl 
was, if possible, to be adjusted by conference and negotiation be 
tween designated representatives of employers and employees. IJ 
this procedure failed, the matter might be referred to the Bitumi
nous Coal Labor Board of the division.N The decision of this board 

-The same, pp. 317, 336-37. 
• The same, Vol. 9, pp. 666-61 • 
.. The same, VoL 10, p. 43]; Vol. JJ, p. 391. 
• The miners were also given the right to have a cbeckweighman of their OWl 

choosing to inspect the weighing of coal, where ntes of pay were based on weights 
Wages were to be paid semi-monthly "in lawful moMy" and no employee coulc 
be required to live in a house owned by the employer, or to tnde at a store o_c 
by t,be employer. No person under 16 yean of age could be empl~ in ~r &boui 
a mlte; none under 17 inside a mine or in a hazardous occupatJon OUtside. "Ilw 
same, Vol. I, pp. 311-19. 

• These boards were to be appointed by the President. Each board was to ha" 
three members, one selected from nominations made by tbe organizations of em
ployees, one from nominations made by the Divisional Code Authority, and one te 
be the impartial representative of the PresidenL 
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was to be effective for a period of not longer than six months. A Na
tional Bituminous Coal Labor Board, composed of the memben of 
the divisional labor boards, could 'be called by the Administrator, if 
employen and employees of more than one division were involved 
in a controversy, or if he thought the decision of the divisional 
board would involve CIa policy affecting the general public, or the 
welfare of the industry as a whole."" 

During the time the code was in effect, there were increases in 
the numben of men employed and of total days worked, in wage 
rates, and in prices. .. The Schechter decision of the Supreme Court 
in May 1935 brought to an end the special N.R.A. controls over 
coal, as it did all the other N.R.A. controls. Long before this time, 
however, the observance of the coal code had broken down almost 
completely. Price<utting below the prices fixed early became wide
spread, and the N.R.A. had no adequate enforcement machinery to 
compel obedience. It In these circumstances, the operaton and or
ganized labor leaden soon sought for special controls over the coal 
industry, designed to achieve the N.R.A. objectives, but equipped 
with more effective enforcement devices. The results are described 
in the sections to follow. 

v. nIB IMMEDIATE BACKGROUND OF RECENT SPECIAL 
TREATMENT 

Beginning on February 19, 1935, congressional hearings were 
held to consider the enactment of a special regulatory act for the 
bituminous coal industry to supplant the ineffectual N.R.A. regu
lations." In addition to the breakdown of the N.R.A. regulations, 
a number of other facton contributed to the demand for and accept
ance of special control for coal. The general financial weakness of 
the industry, discussed in section III above, had grown much more 
acute in the coune of the depression. Further, the union labor situa-

• The AllIe, Vol. I, pp. llJ-14. 
• Just how much of this wu due to the code iI, of counr, difficult to uccrtain. 

See Berquist, Ec_ .. ;c S~ ., 1M BiI-n..., CHl IUIUIr7, pp. I-I a J and 
W. E. Fiah~r, Ec ...... k C-fW'IC"., 1M S-.H_ D"1..J W.,f' C"-,f" 
itt 1M BiI""; ... 1U COM 1ulU"7 (1939), apKiallY pp. 94-100. 

• For a ~Mral anal"is of the o~ration of the N.R.A., _ Chap. XXVII. 
• 74 Congo I _, S"';]iuliH ., 1M BiI_;"'1II CoM M;";,,,f lulU"7. Hear

inga ~fore (5.) Commi~ on In~rsta~ Comme~ on 5. 1417; and the IIUM, 
Hsnnga ~fore (H.) Commi~ on Wa" and Meana on H. R. 1479. 



GOVERNMENT AND ECONOMIC LIFE 

tion and the acute distress of II larg~ proportion of mine laborers 
and their families, played impor~ant roles; and public acceptance 
of special regulation was made easier by the interest in conserva· 
tion of an essential resource. 

For several years after the World War, the United Mine Work· 
ers had been one of the strongest industrial unions in the COuntryl 
and had exercised effective control over employer-employee rela· 
tionships in a large section of the industry. In 1922,70 per cent of 
the coal was produced under collective wage agreements, and at the 
time of the Jacksonville wage agreement of 1924 a large part of the 
coal in all the major producing areas was still produced in unionized 
mines. The flattening out of the demand for coal after 1924 broughl 
pressure on the price of coal, and in the following years the rna jOl 
districts south of the Ohio River shifted to the use of non-unior 
labor. Thus, after 1924 the organized areas lost ground to the un 
organized areas, in which operating costs, especially wages, were 
considerably lower. In the northern coal fields, which had losl 
tonnage to the southern non-union fields, many mines closed down 
and some of them opened later on a non-union basis. Mechanizatior 
of the industry at the same time was leading to a decrease in dired 
employment, particularly in the northern districts where the hig. 
union wages prevailed.61 

The United Mine Workers thus rapidly lost strength after the 
expiration of the Jacksonville agreement in 1927, and with the on 
set of the depression. It is estimated that by the end of 1932 the 
total tonnage produced under union contracts was no more that 
15 per cent of the total for the United States.62 Under the Nationa 
Recovery Act, however, with its provisions favoring collective bar 
gaining, union activity revived, membership of the United Mine 
Workers increased to 87 per cent of the total employment in the 
industry in 1934, and it became again an important factor in collee 
tive bargaining.68 After the invalidation of the National Industria: 
Recovery Act, leaders of the United Mine Workers looked tc 

~ 
It Berquist, Economic Sur'Uey of tlu Bituminous Coal Industry, pp. 174-86 • 
.. The same, pp. 6, 187 • 
.. N .R.C., Energy Resources, p. 75; see also National Labor Relation. Board 

Tlu Effect of Labor Relations in the Bituminous Coal Industry upon Interstat. 
Commerce (1938), pp. 39-4%. 
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special legislation for help in retaiJ\ing the position which the N.R.A. 
had enabled them to attain. Under the National Labor Relations 
Act enacted in 1935 they regained their right to bargain collec
tively, but they favored price-fixing of coal as providing them a 
stronger basis for bargaining for higher wages. Many of the pro
ducers supported-some of them even initiated-the demand for 
price control. 

Secondly, special treatment of the bituminous coal industry was 
suggested by the fact that the distress which characterized the con
dition of labor throughout the country during the early thirties, 
because of the high degree of unemployment, was apparently more 
severe in coal mining than in most industries. Thismay be shown 
by a comparison of the relief load in coal-producing counties and 
in other counties. Out of 88 counties engaged chiefly in bituminous 
coal mining, there were 22 in which over 24 per cent of the popula
tion was on relief. On the other hand, out of 163 of the leading 
manufacturing counties in the United States, there was only one 
with 24 per cent or more of the population on relief, and of 41 

other important urban counties, there was only one with this pro
portion on relief.·· Since local relief in these areas was soon ex
hausted, distress became so severe that in 1931, two years before 
relief in general was undertaken by the federal government, Presi
dent Hoover asked the American Friends Service Committee to 
undertake child feeding in the coal fields. 

Third, some public support for the special treatment of coal was 
probably gained by the argument that coal is a non-renewable 
natural resource which is the source of much of our energy, and 
that in the absence of public regulation this resource is likely to be 
"wasted.'''' It is argued that competition in the mining of coal leads 

MCaner Goodrich and othen, Migr.,io" tm.l £,o"Otftk 0tlOrltntily (1936), 
pp. 47, 9., 1011 Veenstra and Fritz, "Major Economic Tendencies in the Bitu
minoul Coal Industry," (}_,wiy JoW1lld of £,o"Otfti", Vol. 51, p. 126; Caner 
Coal rue, B""ffor G_"" Ojiur" p. IS. 

• N.R.C., £""IY R,IOW''', pp. 4a, 49-50, 63-64, 114. Thit nport, while 
Itn.in, the aerioUi ronsequenres which would result from a lCU'City of roal, pointa 
out that there are over J trillion tOOl of roaI reaervn, and that estimates of the 
future life of theae reserves vary from J6S to a,2S0 yean. The lower figures were 
obtained by projecting forward rates of increue of ronsumption derived from 
experience prior to the downward tum of roaI ronaumption di~ above. A 
similar projection forward of rates of decline since 192] would forecut the 
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to mining the best and most accessible coal and abandoning the rest 
which process "leaves large quantities of coal irrecoverable, or re 
coverable only at high cost."88 Tlierefore, it is urged, "the first in 
dispensable step in reducing the wastes of mining is to aid the in 
dustry to establish itself on a stable and profitable basis.'''' 

There may appear to be little relationship between the difficultiei 
of the industry, as described above, and the structure of regula 
tion which was established in 1935 and 1937, to be described below 
But, regardless of the appropriateness of the remedies provided bJ 
these acts, it is clear that their proponents believed that the unsatis 
factory conditions in the industry could be remedied by federa 
regulation of prices and of competitive practices. Senator Guffey'i 
speech at the opening of the Senate hearings on his proposed bill 
on February 19, 1935, illustrates this point of view. He said: 

I ••. have personally seen the struggles of the miners to obtain 80ml 
semblance of steady employment at wages which might permit them te 
live in accordance with those American standards of living to which al 
of our people aspire. The operators have 'been faced with overproductior 
and its resulting cutthroat competition, which, in turn, has brought ruir 
to them and their associate investors. The workmen and their familie 
have suffered and starved. The desolation of their homes has all to( 
often been most pitiable. 

In my judgment this legislation will eliminate these conditions in tha 
it will enable the owners of and the investors in bituminous mines te 
obtain a fair return on their investments; it will benefit those who labol 
in and about the mines through the payment of fair wages and the grant, 
ing of improved working conditions. In addition, it will protect thl 
consumers against unreasonable prices and assure them of an ample 
supply of coal at all times. It will also result in the conservation 0 

bituminous-coal resources for the use of future generations and the Na, 
tion itself in time of need.88 

practical elimination of demand in the course of a few generations! Compal' 
below, pp. 984-85. See G. S. Rice, A. C. Fieldner, and F. G. Tryon, "Conserva 
tion of Coal Resources," Thi,.d. Wo,.ld. Power Confe,.ence, 1936, Vol. 6, p. 676 

.. Fritz and Veenstra, Regional Shifts in the Bituminous Coal Industry, p. 1 SO 

fII Rice, Fieldner, and Tryon, in Thi,.d. World. Power Conference, Vol. 6, p. 701 
The~ authors state that "the problem of conservation ••• is not one of absolutl 
exhaustion centuries hence but of increasing cost at a relatively early date. • . . I 
is to maintain the life of the good beds as long as reasonably possible by preveD 
tion of needless waste ..• " (p. 682,) •. 

• 74 Congo 1 seSS., Stabilization 0/ the Bituminous Coal Mining Indust,.y. Hear 
ings on S. 1417, p. 10. 
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A quotation from the testimony of John L. Lewis, the president of 
the United Mine Workers, illustrates the similar point of view of 
that organization concerning the bill: 

The mine workers for years and years have learned that if the opera
tors cannot sell their coal for a price that will give them a return, they 
cannot pay a wage scale, and wages comprise at least 65 per cent of the 
total cost of producing coal. Wages is the only item of cost in which 
there is any flexibility. If an operator has to reduce his cost, he thinks 
only in terms of reducing the wage cost or the labor price." 

VI. nIB BITUMINOUS COAL CONSERVATION Acr Of 1935 

As an outcome of the hearings which began in February 1935, a 
bill to provide special regulation of the coal industry was introduced 
into Congress.fa This bill provided for a plan of production control 
in which output quotas for districts and for mines would be estab
lished by national and district boards of operators. The sponsors of 
this provision contended that control of output would bring about 
the desired results of increased wage rates and increased prices 
more easily and effectively than would minimum price control, 
which under both the Lever Act and the N.I.R.A. had been diffi
cult to administer and comparativdy easy to evade. However, the 
bill also contained provisions for the establishment of minimum 
prices in each price area based on the cost of production, for the 
purchase of coal deposits by the federal government "in order to 
conserve the Nation's bituminous<oal resources" and to check ''the 
evil of excessive and wasteful production"; and for the "stabiliza
tion" or elevation of the existing wage structure through provisions 
for collective bargaining. This bill was sponsored, and in part 
drafted, by the United Mine Workers. A large number of operators, 
especially owners of captive mines, objected to government control 
of the industry, but other operators supported the bill with some 
modifications. As finally passed, the provisions for control of pro
duction and for federal purchase of coal deposits were ddeted.f1 

-The arne, p. H6. For a similar statement by Philip Murray, the vice-president 
of the United Mine Worlr.en, lee the WIle, p. 141 If . 

• ?4 Cong. I Ie", S. 1417. 
ft N.R.C., E""", RllOwclI. pp. 401-0,. 74 Congo I _, S. 1417, Title II, 

1eC. II 74 Congo I _, S",biJiuliOfi 01 1M Bi,,,"';,,o., CHI M;";"I ItIIllU"Y, 
Hearings on S. 14171 and the WIle, Hearings on H. R. 1479. 
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The Bituminous Coal Conservation Act of 1935Ta created aNa 
tional Bituminous Coal Commission of five members in the De 
partment of the Interior. Experience with the difficulties of enfore 
ing compliance with the N.RA. code led to a clause in this ad 

which levied, on all coal produced, a tax of 15 per cent of the sale 
price of coal at the mine-or, in the case of aptive coal, of the 
"fair market value" of such coal at the mine-but which providC\: 
that 90 per cent of the tax should be refunded to opentors whe 
complied with the terms of the act. 

Twenty-three production districts were established, which wen 
arranged in nine minimum price areas. Each district was to ha"'e l 

board of from three to seventeen members to be elected by the 
coal producers of the district, except for one member who wu t( 
be selected by the organized employees. Each district board wu t( 
establish minimum prices for its district ''so u to yield a return pel 
net ton for each district ... equal u nearly as may be to the 
weighted av~~ of the total costs ... of the tonnage of such mini 
mum price area." These prices were subject to thc veto of the Coo. 
Commission, but were to become effectivc unless specifically dis 
approved. The Commission could also set maximum prices if i 
thought this necessary to protect the public interest. Thc interest: 
of consumers were to be represented by a Consumers' Counsel whe 
could require the Commission to supply information and to conduc 
investigations when he thought them necessary. Provisions wen 
made for the collection of reports and information by thc Commis 
sion and for the holding of hearings upon complaint. Certain trade 
practices (for example the granting of secret rebates, or oth~ 
discriminating in price) were declared to be unfair." 

Provisions concerning labor constituted an important part of the 
1935 act. Collective bargaining by representltives of thc miners 
own choice was specifically protected. An agreement conccrnin! 
minimum wages and maximum hours of work negotiated in a dis 
trict by producers of two-thirds of thc tonnage and by represcntl 
tiv~ of a majority of the workers was to be binding on all producer 
in that district. Emplo}'ees were to be permitted to select their oWl 
checkweighmen and were not to be required to li .. ·c in houses, or te 

.. 49 Stat. L 99" 

.. The SUJle, pp. 993-9S. 
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trade at stores, owned' by the employer. A Bituminous Coal Labor 
Board of three members, of whom one was to be a representative 
of the organized employees, ol\e a representative of the employers, 
and one a person with no financial interest in the industry and with 
no connection with the miners' union, was given power to adjudicate 
disputes between operators and miners and to hold elections to de
termine the choice of representatives among the employees.'· 

In May 1936, less than a year after its passage, the 1935 act was 
declared unconstitutional by the Supreme Court,71 primarily on the 
ground that the labor provisions of the act were beyond the power 
of Congress. The act had declared that regulation of coal produc
tion by the federal government was necessary because interstate 
commerce was directly affected by the condition of the industry. 
But the Court held that the Clincidents leading up to and culminat
ing in the mining of coal do not constitute" such commerce, which 
is Cia thing apart from the relation of employer and employee."" 
It held further that the price-fixing provisions of the act were so 
related to the labor provisions that they could not stand independ
ently. The whole act was therefore invalidated without a ruling as 
to whether the price-fixing clauses would have been constitutional 
if they had stood alone.n 

The life of the 1935 act was so brief that experience under it can 
hardly be evaluated. While producers of about 70 per cent of the 
total tonnage of coal subscribed to the provisions of the act, prices 
were fixed for only four western districts, covering less than 3 per 
cent of the total annual production of the United States." More
over, since non-subscribing producers were reducing their prices, 
and since the act was under immediate attack in the courts, many 
subscribing producers doubted the wisdom of using the price-fixing 
powers granted by the act • 

.. The umr, p. 1001. 
'II C."w v. CM'". COM Co., I,. V.S. III (.936) • 
.. The aame, p. 303. 
"The I\me, p. 316. The Court aha held (p. II,) that the tax proviaion of the 

law WI. really a penalty and not a tax, 10 that the act could not be held valid AI 

an eurdse of the taxing power of Congre •• 
• A_lUll R"o" 01 1M D"M'MnII ol'M r",mOt', '916, pp. 41-441 Orden 

iuued in Docket No. 9 of the National Bituminolll Coal Commiaion, November 
and December I93S. 
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VU. TIlE BI1VMINOUS COAL Act OF {937 

A new act, the Bituminous Coal Act of 1937, also called the 
Guffey-Vinson Act;9 was passed in -April 1937, which re-enactec 
many of the provisions of the act of 1935. The provisions for the 
regulation of labor of the earlier act were, of course, omitted, bUI 
employees of coal producers were assured the right to organize ant: 
bargain collectively concerning their hoUrs of labor, wages, ant: 
working conditions; and it was expressly stated that the provision! 
of the National Labor Relations Act of 1935 were to apply to em
ployees of coal producers.8o 

The earlier law had been criticized because it granted so mud 
control over prices to the district boards, which were elected large!) 
by the mine operators.81 In the act of 1937 the powers of the districi 
boards are limited to the proposal of prices, the final decision or 
prices being made by a National Bituminous Coal Commissior 
(later changed to a division in the Department of the Interior) 
The tax drawback agreement of the earlier law is omitted in the 
act of 1937, and, instead, a tax of 19~ per cent of the sale price 
of coal at the mine, or of the "fair market value" of captive coal 
is imposed on all producers who do not accept or are denied mem
bership in the coal code.82 Transactions in intrastate commerce arc 
not subject to the act, unless they can be shown to affect interstate 
commerce directly. Compliance with the act is not to constitute ~ 

violation of the anti-trust laws.8a 

The act established a National Bituminous Coal Commission oj 
seven members, of whom two had to be experienced coal mine work 
ers, and two had to have previous experience as producers. On Jul) 
I, 1939 the Commission was abolished and its functions were trans 
ferred to the Secretary of the Interior, who organized a Bituminow 
Coal Division under a director to administer the act. Sf 

The most important duty of the Division is the fixing of minimurr 

.. 50 Stat. L. 72.. This act is to expire after four years, in 1941 • 

.. The same, sec. 9. 
·'f".R.C., Energy Resources, p. 410. 
oz 50 Stat. L. 72., sec. 3 • 
.. The same, secs. I, 4-A, and 4, Pt. I (d). 
"Reorganization Plan No. II, Federal Register, '939, pp. 2731-]2; 76 Cong 

I sess., Pub. res. No. 20; U. S. Dept. of the Interior, Third Annual Report fJnUI 
the BitfJminofJs Coal Act of '937, '938-39, p. 3. 
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prices for coal.,.priceS"are first, proposed by each of the z3 district 
boards. I. The Division may approve, disapprove, or modify these 
prices. After this, the district boards are supposed to "co-ordinate" 
the prices "in common consuming markets," but if they are unable 
to do this within an allotted time, the Division is to perform this 
function. Then the DiVision is to establish, as effective, the prices 
so fixed. 

The prices proposed by the district boards are "to yield a return 
per net ton for each district in a minimum price area,·· ••• equal 
as nearly as may be ,to the weighted average of the total costs, per 
net ton, ••• of the tonnage of such minimum price area."" A num
ber of other matters are also to be considered in the setting of prices. 
The boards must propose prices for "kinds, qualities and sizes of 
coal ••• and classification of coal and price variations as to mines, 
consuming market areas, values as to uses and seasonal demand." 
The prices must also reflect "the relative market value of the various 
kinds, qualities, and sizes of coal," must be "just and equitable as 
between producers within the district," and must have "due regard 
to the interests of the consuming public."" 

After the Coal Division has approved, disapproved, or modified 
such proposed prices, the district boards are required to "co-ordinate 
in common consuming market areas upon a fair competitive basis the 
minimum prices" and to re-submit them to the Division. And it is 
required that all minimum prices proposed for coal for shipment 
into any common consuming market area: 

• Each district board il composed of from three to seventeen members, all of 
whom mUI! be code members except one, who i. selected by that employees' or
ganization which hal the greatm number of employeea in the industry in that 
district. One-half of the producer members of the board are elected by majority 
vote of the code members. The other half are elected by votes cast in proponion 
to the annual output of the code members in the district. So Stat. L. 71, sec. 4, Pt. 
I ~). 

There are ten minimum price area .. The lime, sec. 4, Pt. II (a) • 
.. The c:oet. ahall indude: "the COlI of labor, ,upplies, power, taxes, insurance, 

workmen', c:ompensation, royalties, depreciation and depletion (at determined by 
the Bureall of Internal Revenue in the computation of the Federal income tall) 
and all otlier direct expel\lel of production, c:oal operators' ..aciation dues, district 
board a-.mentl for Board operating expel\lel only levied under the code, and 
reasonable cost, of selling and the COlI of administration." The l&IDe. sec. .. Pt. 
II (a). 

aThetame. 
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•.. shall be just and equitable, and not unduly prejudici:u or preferential, 
as between and among districts; shall reflect, as nearly as possible, the 
relative market values, at points of deli1rery in each common consuming 
market area, of the various kinds, qualities, and sizes of coal produced in 
the various districts, taking into account values as to uses, seasonal de
mand, transportation methods and charges and their effect upon ~ 
reasonable opportunity to compete on a fair basis and the competitive rela
tionships between coal and other forms of fuel and energy; and shall 
preserve as nearly as may be existing fair competitive opportunities. 

These co-ordinated prices must not reduce or increase the minimum 
prices more than is necessary for co-ordination, "to the end that the 
return per net ton upon the entire tonnage of the minimum price 
area shall approximate the weighted average of the total cost per 
net ton of the tonnage of such minimum price area." After the co· 
ordinated prices are submitted to the Division, it is required to estab
lish minimum prices and marketing rules and regulations.8D It rna) 
review and revise these from time to time. 

In order to protect the con~umer against "unreasonably high 
prices" for coal, the Division may also establish maximum price! 
for coal in any district. These must be at a uniform margin above 
the minimum prices, so that "in the aggregate the maximum price! 
shall yield a reasonable return above the weighted average total 
cost of the district: Provided, That no maximum price shall be es
tablished for any mine which shall not yield a fair return on the 
fair value of the property."eo 

The sale of coal below the minimum or above the maximum price! 
set constitutes a violation of the code. The act also lists a series of 
"unfair methods of competition" which are to be considered viola· 
tions. The most important of these is price discrimination, whether 
achieved by the paying of rebates in any form, by the adjustment 01 
claims or the prepayment of freight charges, by the use of brokerage 
commissions or sales agencies, or by extending to some purchaser! 
services or privileges not extended to all.91 

"~he same, sec. 4, Pt. II, (b). Between ISO and 175 common consu'!1ing mar
ket areas have been tentatively established. 

DO The same, sec. 4, Pt. II (c) • 
.. It is, however, permissible to sell to or through any legitimate farmers' co-opera· 

tive organization whether or not it grants rebates or other benefits to its members, 
Other unfair methods of competition are: attempting to get busine. or obtain 
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The interest of the consuming public is to be represented through 
the office of the Consumers' Counsel. This office was under the 
Commission until the reorganization of July 1939, when a separate 
Consumers' Counsel Division was set up in the Interior Department. 
The Counsel may appear in any proceeding before the Division and 
may conduct such independent investigations of the coal industry 
or of the administration of the act as he may think necessary." 

All rules of district boards may be reviewed by the Division. 
Further, if a code member, a district board member, or the Con
sumers' Counsel, is dissatisfied, or if any state or political subdivision 
of a state is dissatisfied with the co-ordination of or the failure to co
ordinate prices, with any regulations, or with any price established, 
they may complain to the Divi~ion by petition, and the Division, 
after holding a public hearing, may issue a supplementary order." 
Furthermore, any of these persons may obtain a review of the Divi
sion's order in the appropriate federal court. The Division may not 
make any rule or regulation which has the force of law without hav
ing given notice of a hearing and afforded interested parties a chance 
to be heard, and without making findings of fact. These findings 
"if supported by substantial evidence shall be conclusive upon re
view thereof by any court of the United States."·· 

The Division has a number of duties concerning the collection 
and reporting of information," and may require producers to main-

information coneuning a competitor" buaineSl by concessions, gifts, or bribea; 
intentionally making falae ltatements concerning the coal bought or IOld; un
authorized Ule of a competitor'l trade-marks or advertiling I inducing or trying 
to induce breach of contract between a competitor and hi, customer; and employing 
a aalea agent at a aalary above the ordinary value of aervices rendered in order to 
aeeure preferment with Jlurchasen. The Rme, aec. 4, Pt. II (i) . 

.. The aame, ICC. a (b) I U. S. IXpt. of the Interior, Presa Releaae No. P.N. 
68S83, July u, 1939. Either the Commission or the Consumers' COUDael may 
complain to the Intentate Commerce Commission about ratea and practices in the 
transportation of coal. The I.C.C. must notify the Commission and permit it or 
the Counael to be heard before disposing of any complaint concerning coal. So 
Stat. L 71, ICC. 16 • 

.. So Stat. L 71, ICC. 4, Pt. II (d) I ICC. 6 (b). 
"The .. me, ICC. a (a). 
II Each district hal a atatistical bureau established originally by the Commission 

to which code memben must report all IJIOl orders, and with which they must 
file copiea of all contracts for the sale of coal, invoices, credit memoranda., and 
,uch other information al the Divwon may require. The arne, ICC. 4, PI. II (a). 
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tain a uniform system of accounting. The expense of administering 
the code by the district boards is borne by the code members in the 
respective districts, each paying his proportionate share computed 
on a tonnage basis. Although expenses of the Division are met by 
congressional appropriations, an excise tax of one cent per ton is 
imposed upon the sale or other disposal of all bituminous coal 
produced in the United States.96 

The act was approved by the President on April 26, 1937, and 
the Commission was organized on May 17 of that year. The taxes 
imposed under the act became effective on June 21. The producers 
enrolled in the code by November 1938 had produced 415,300,000 
tons of bituminous coal in 1936, which was about 95 per cent of the 
total output for that year. Since most of the remaining 5 per cent 
is produced by operators who claim exemption on the ground that 
tlieir coal does not move in commercial markets, the present code 
membership covers almost all of the commercial production of 
bituminous coa1.97 

Almost immediately a~er its establishment the Commission be
gan the task of setting prices in accordance with the procedure out
lined above. It ran into difficulties, however, when the district boards 
attempted .to co-ordinate prices in common consuming markets. 
Although many of the boards performed this task, in certain of the 
eastern districts they failed to do so and the Commission, under 
the authority given it in section 6, took over the task of co-ordination. 
On November 30, 1937, it issued orders establishing minimum 
prices and marketing rules and regulations which became effective 
for the eastern districts on December 16, and for the western districts 
early in January.98 

Although the Commission had held many informatory hearings, 
it held no final hearings before establishing prices. Because of this, 
it received many complaints that the procedure did not meet the 
requi~ements of due process of law, since the act required reason
able p~lic notice and the holding of a hearing before the issuance 
of any regulation having the force of law. The Commission held 

liThe same, sec. 4, Pt. I (b), sec. 3 (a). N.R.C., Energy Resources, p. 410 • 

... Second Annual Report of the National Bituminous Coal Commission, 1937-38, 
pp. 1-2 • 

.. The same, pp. 4-5. 
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hearings on these petitions, and in a number of cases changed the 
prices. Meanwhile a number of petitions were filed, pleading for 
court review of the original price orders on the ground that the pro
cedure followed denied due process of law. Some temporary re
straining orders were granted by the courts." The effect of these 
orders was to permit producers in many areas to sell coal at unreg
ulated prices. Thus the price structure created by the Commission 
broke down, and on February 25, 1938 the Commission revoked all 
the prices and marketing rules and regulations which it had estab
lished.IOG 

After the revocation of its price orders, the Commission prepared 
a new procedural program to carry out its work and began again 
the task of fixing prices. Under this new procedure more elaborate 
provision was made for public hearings. A review of this procedure 
wilJ help to make clear the enormous complexities which are in
volved in fixing prices under the current special regulation of the 
bituminous coal industry. 

Hearings on the weighted average costs for each minimum 
price area computed by the Commission were held in June and 
July 1938. The record contained 1,300 pages of testimony and 
488 exhibits. After the hearings, in July and August 1938, the 
Commission issued findings of fact, conclusions, and appropriate or
ders concerning weighted average costs by minimum price areas.lot 

-The arne, pp. '-'I lee SIIJtlofi COlli Mitt;ng Co. v. NIII;ontll B;lu",inoUI Colli 
Com"';IJ;Ofl, 9' Fed. (ad) '17 (1938) • 

.. S.eoN .If1f1U11l R.porl 01 'M N.B.C.C., 1937-3', pp. '-7. For a dilCussioo 
of the problem of administrative law involved in the judicial review of the original 
price orden, lee MtJlory Colll Co. v. Nllliofllll Bil_inous Colll Co",,,,isnOfl, 99 
Fed. (ad) 399 (1938) • 

... The findings contained 4U pagel. T},i,.J A""uIIl R,po,., uN.,. ,I.. Bilu",ittous 
Co.,J .Ie' 0/'937, 193'-39, p. 10. 

Before the hearings, the Commission bad announced that it would open the 
individual cost returns to parties wbo could ahow a proper interest, but it wa.s 
enjoined from 10 doing by a temporary restraining order obtained by certain 
producers. 10 the meantime, howewr, it opened all of the original cost records to 
the ofIice of the Con.umen' Counlel. Eacb item questioned by this office was taken 
up by the statistical bureau with the reporting producer and corrected if found to 
be in error. All replies to tbese questions were dilCUSiIed by the Commission's ac
countantl with the Consumen' COUDleI, and items found not to be a proper charge 
against cost as defined in the act were recommended for disallowance during the 
bearing. S~ON AfMWIl R.pon 01 ,I.. NoB.C.C., 1937-3', p. 10. 

On January 30, 1939 the United States Supreme Court sustained the right of 
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The district boards next filed with the Commission proposed 
minimum prices for the various kinds, qualities, and sizes of coal 
produced in their respective districts. The Commission, after pub
lishing these proposals, conducted public hearings on them, in Sep
tember, October, and November 1938. The record of testimony 
at these hearings contains 7,995 pages and 575 exhibits.lOI The 
preparation and analysis of the evidence involved a vast amount of 
statistical work on the part of the Commission. For example, to 
review the classifications proposed by district boards for the coals 
of their code members, and to check the price differentials for the 
various kinds, qualities, and sizes produced, the Commission col
lected reports from 7,cxXJ code members on "the qualities and sizes 
obtained at each mine, the seam operated, and available chemical 
analyses. ))103 

The next step in the procedure for fixing prices and rules and 
regulations is for the district boards to co-<>rdinate the prices of 
the coals from the various producing districts for common consum
ing market areas. As this work requires a detailed knowledge of 
freight rates, and as no existing analysis of rates was adequate, the 
traffic section of the Commission had compiled the freight rates for 
coal "moving from every origin rate group to all destinations served 
by rail in the United States or in the Canadian Provinces served by 
American coal." These files contain more than I million rates classi
fied and indexed for immediate reference, and are constantly being 
revised. The Commission has also undertaken to compile data on 
the tonnage of each grade and size of coal which moves into each 
market. For this purpose, every producer shipping by rail or water 
has been required to show the number of tons of each kind, quality, 
and size of coal shipped to each destination. Truck mines have been 
called on for similar reports in simpler form. The reports received 
up to November 15, 1938 covered the distribution of 418 million 

the C<>\lmission to disclose the original cost data to intermed ~i~ .b~~~pon 
the Commission reopened the cost h~arings. VI." FIUI Co. Y. N.llo..l 111 __ ," 
Coal Commissio", 306 U.s. S6 (1939). S« also SlCorU A"",.aJ R'f0r1 0/ 1M 
N.B.C.C., '937-38, pp. ll-U • 

... ThirJ A""ual R'fort .nJ". 1M BiI"",;"o," Coal .leI, 193'-39, p. u. 
- S,co"J A","u,J R'tOr1 0/ 'M N.B.C.C., 1937-3', p. 13· 
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tons in the year 1937.'''' This compilation of data shows ''the move
ment of coal from each rail-shipping mine to city of destination, by 
class and size of coal, by consumer use, by freight-origin groups, 
and by market area.mol 

The district boards were asked to complete the co-ordination of 
prices by March IS, 1939, but since most of them failed to do so, 
the Commission completed the co-ordination. It then published 
schedules of proposed co-ordinated minimum prices for all districts, 
10 that each code member was given a proposed minimum price for 
each kind, quality, and size of coal produced by him for shipment 
into every market area into which he shipped coal. Final hearings 
on these proposed co-ordinated prices were held from May 1939 
until January 1940. These hearings concerned coals produced at 
the mines of more than 12,000 code members, shipping annually 
about 400 million tons of bituminous coal from more than 30 states. 
Nearly 1,000 hours were spent in the hearings, and approximately 
26,000 pages of testimony and 1,800 exhibits were put into the 
record. 

The next step was the publication in April 1940 of the final price 
schedules which the Division trial examiners recommended. The 
hearing of exceptions to the examiners' findings by the director of 
the Division, and of appeals to the Secretary of the Interior, will 
complete the process for the 6nal establishment of priceS.'M 

In order to secure compliance with the act, the Division, as we 
have seen, may issue a cease and desist order enforceable in certain.. 

.. The lame, p. '4, and informat:on obtained from the Bituminous Coal Division. 
"N.R.C., £""81 R,IOfIrC", p. 41, . 
.. TIWJ A,,_l R'ton rmUr 1M Bi/,.",i"o," COM AeI, 19J'-J9, pp. 15-,1\ 

U. S. Dept. of the Interior, Bituminoua Coal Division, Prell Releue No. C.D. 47, 
Jan. 20, 19401 No. P. N. 9809, April 16, '940. 

The Director of the Coal Division haa announced that in order to eliminate p<»
.ible legal controve")', although the Director and the Secretary of the Interior 
believe review by the Secretary to be annece.ary .. a marter of law, partiea who 
deaire to do 10 may file with the Secretary of the Interior nttptiona to the orden 
establiahing pricea. Such exceptioDl may be filed, to~her with tupporting briefs, 
within ten daya of the date of the Director'. order. Thit procedure does not con
template oral argument before the Secretary, nor will it ordinarily delay the effec
tive date of minimum prices, since the Secretary of the Interior will consider tllne 
exception. during the interim period which it to elal*" between the i_nce of the 
prieta and their effective date. U. S. ~L of the Interior, Bituminoua Coal Divi
sion, PrnI Release No. C.D. 41, Dec.. 14, '939. 
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courts, or it may revoke code membership and thus subject the pro
ducer to the 190 per cent tax. The most important means of locat
ing violations is through the filing of invoices, contracts, and spot 
orders with the Division. Producers have been required to file 
records of all contracts and spot orders since June 1937, and of 
all invoices and credit memoranda since January I, 1938. Whole
salers who apply for registration as distributors are also required 
to file copies of their invoices. The number of copies of documents 
of sale received runs between four and five million a. year. lOT 

In addition to the hearings held at the three stages of determin
ing costs, proposing prices, and co-ordinating prices, the Commis
sion held hearings to determine what transactions in intrastate com
merce in bituminous coal affect interstate commerce and thus come 
under the provisions of the act.I08 It also held hearings in order 
that it might prescribe reasonable maximum discounts and price 
allowances to distributors.loD 

Finally, it held hearings on applications for the approval of 
marketing agencies. Section 12 of the act exempts from the pro
visions of the anti-trust laws any agreement creating a marketing 
agency for the co-operative marketing of coal by producers of coal 
who are code members, provided that the agreement has received 
the approval of the Division. Moreover, the Division may establish 
reasonable regulations concerning the operations of marketing 
agencies. Any such agreements must not "unreasonably restrict the 
supply of coal in interstate commerce," must not "prevent the public 
from receiving coal at fair and reasonable prices," and must not 
"operate against the public interest." Since April 1937, when the 
act went into effect, 16 marketing groups have applied for ap
proval, and 1 1 have received it. Some of these agencies have never 
engaged in the marketing or sale of coal, and only three have been 
in operation sInce 1937. These three showed a considerable decline 
in membership between 1937 and 1939. The producers who were 
mem~rs of approved agencies in October 1939, however, pro-

m Second Annual Report of the N.B.C.C., 1937-38, p. 15. The average invoice 
received covers 94 tons of coal. 

1111 For a brief summary of these proceeding., see the same, pp. 16-17. 
,GO The same, pp. 17-19. 
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duced more than 20 per cent of the total national output, though 
they numbered only 184 out of n,622 code members.1l0 

It is easy to see from the foregoing description of the work of 
the Commission and its successor, the Division, that the administra
tive task involved in this regulation of the bituminous coal industry 
by the government is very extensive and very complicated. The 
great care which must be taken in the procedure of the Division in 
order to maintain the legal rights of the persons involved requires 
so much time and so much detailed work that continuous flexibility 
in the pricing of various classes of coal-even in terms limited to 
the criteria set forth in the act-may be impossible. 

VID. APPRAISAL 

The principal objective of price control of bituminous coal under 
the acts of 1935 and 1937 is to protect the operators and workers 
from the results of market competition.11l This is to be done by 
keeping prices up to a minimum level determined by average pro
duction costs in a given area, excluding a return on investment. m 

Somewhat similar purposes motivate the special controls imposed 
over industries affected by foreign competition, agriculture, and pe
troleum, although the method used in these cases has been control of 
supply or the grant of subsidies, not direct price regulation. In con
trast is the regulation of the rates charged by so-called public util
ities, where the purpose is almost entirely the protection of the 
consumer from monopolistic price control, though some other phases 
of public utility regulation are designed to protect and effectuate the 
monopoly itself. Special regulation in the field of transportation 
combines both sets of objectives. The rates fixed by the I.C.C. are 
both maximum and minimum, to protect the consumer from ex
ploitation in those cases where there is a substantial monopoly, and 
to protect the members of the industry from the full force of com-

... TIW,J A,.""", R"orl "Nlw ,''' Bilu,.ino"" CoM Ad, '93'-19. pp. a4-a6. 
m Earlier tpeeial federal ~gulation of thi. indusuy, u we have leen, wu de

aignc.od to protect coilsumen against the working of these .me competitive foreel. 
... ,.. is pointed out above, the BituminoUi Coal Diviaion does have power alto 

to fix mazimum prices if the public interest requires it, but this contingency • 
dc.oemed to ~ ~mote, and there have bc.oen no investigatioDi 01' diac:usaioDi looking 
to the use of this power. 
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petition. Similar objectives govern the controls over abandonment, 
maintenance, and extension of service by railways. 

The full effects of special regulation in the field of bituminous 
coal cannot yet be judged, in view of the fact that minimum prices 
are just being established as this volume goes to press. Certain 
features of the act, when appraised in terms of its presumed objec
tives, point, however, to difficulties and problems which may be ex
pected to arise. First, one may note what appears to be a number 
of ambiguities or conflicts of objectives. It is implicit in the scheme 
that prices are to be kept above the competitive level so long as 
competitive prices are below costs, yet "existing fair competitive op
portunities" are to be preserved, and there must be "due regard to 
the interests of the consuming public." In co-ordinating prices for 
common consuming markets, it is necessary that the prices fixed for 
like kinds, qualities, and sizes of coal be uniform at points of deliv
ery, despite the fact that there are wide variations as between mines 
and between competing districts, both in costs of mining and of 
transportation. Yet the Division is called upon to see that these 
prices not only cover the average cost of production in each mini
mum-price area, but that they be "just and equitable" both as between 
producers and between districts, and at the same time preserve 
"existing fair competitive opportunities." Secondly, there are very 
serious administrative difficulties. Even if the various criteria men
tioned in this paragraph prove to be more consistent than they ap
pear, their practical application in fixing some 400,000 prices is 
clearly an overwhelming task. 

Of greater significance is the question whether the controls pro
vided in the present special treatment of bituminous coal are reason
ably adapted to the objectives of the regulation. These must be con
sidered separately from the respective standpoints of mine operators, 
mine laborers, and the public. 

While the criteria which are to govern price-fixing do not ex
plici~ require that prices be raised, it is clear that the act would 
have no meaning under the conditions which now prevail in this 
industry and have prevailed for several years, if prices were to be 
fixed at or below their present level. Apart from the gains which 
may come to certain operators because prices are fixed so as to give 
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them an advantage over their competitors, coal operators in general 
Btand to gain at least temporarily from an increase in prices. A rise 
in coal prices of the magnitude which may be expected from the 
present regulation, while it will probably cause some loss of busi
ness to competing sources of energy, is not likely to have any im
portant immediate effect on the total volume of coal consumption. 
The explanation for this lies in the fact that the mine price of coal 
is only a small part of the cost to the consumer/" and that the other 
costs are not affected by the regulation. Moreover, in by far the 
largest proportion of its uses, coal costs are only a minor fraction of 
the total costs of production, while a change to another type of fuel 
would in most cases involve expensive changes in equipment. Al
though in the long run these factors are unlikely to be controlling, 
because of the many effective possibilities of substitution, they do 
provide short-run opportunities for increasing profits. 

An equally important objective of the act is the maintenance of 
current wage contracts, with the hope of raising wage levels. It was 
expected that an increase in prices would enable the union at least 
to maintain wages at the existing level, and perhaps to secure in
creased wages for its members. If the consumption of coal is not 
affected materially by the price increase which accompanies an in
crease in wages, it is probable that such wage increases will not result 
in a significant immediate diminution in employment. It is, more
over, presumed that increases in wage costs will be reflected in re
vised schedules of minimum prices, so that producer resistance to 
increased wages will be minimized. 

In the long run, the prospects of gain from the current regula
tion, either to operators or to workers, are much less than in the 
short run. As existing coal-burning equipment wears out, opportuni
ties will arise for shifting to other fuels without adding unduly to 
investment. The pressure of substitute fuels, which are already mak
ing steady inroads into the coal market, will be increased in pro
portion as coal prices are pushed upward. Higher wages will give 
a further stimulus to mechanization of the industry, and thus to a 

III In the case of domestic coal consumption, mine cost it much Ina thaD fnight 
and distribution. 10 the case of railroad fuel, it is a very high proponioo, while 
the industrial uses are intermediate. 
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further diminution of direct employment.1U In times of cyclical 
recessions in general business activity, the fixation of wages and of 
coal prices may bring about even more serious curtailments in con
sumption than took place in the recent depression. 

That portion of the price increase which is not passed on to labor
ers in increased wages may be dissipated in large part by the diver
sion of the competitive effort of the operators into such channels as 
increased sales efforts and indirect price cutting.l18 It is tactics such 
as these which, once prices are pegged, provide the most promising 
outlets for the strong competitive forces which exist in this industry. 

From the standpoint of the public, a serious difficulty may arise 
because of the existence of a great multiplicity of kinds, sizes, 
and uses for coal, and because of the possibility of substituting 
one type of coal for another in any single use. The price differentials 
that are established for the various types of coal have an im
portant effect on their sales. When the margins between the prices 
of different types of coal are fixed, the substitution of one type 
of coal for another, and the selection of the type which from a 
social standpoint is most economical for a particular purpose, may be 
made more difficult.ll6 The extreme complexity of determining the 
relative merits of the enormous variety of coal types and sizes 
in the absence of freely moving prices, the frequent shifts of 
production between areas, the changes in the varieties of coal 
produced and in their relative costs and demands, make this diffi
culty a very significant one. 

A separate set of issues is raised by the question whether the 
controls imposed under the act have any real value in promoting 
the stated objectives of conservation. Some proponents of price 
control argue that if the rate of return to capital in the industry 
can be raised above the level set by competition, producers will 

U' For a recent study of the increase in the mechanization of the mines, aee 
W.P.A., National Research Project, Mechanization. Employment, ;mJ Output p" 
Man it!. Bituminous Coal Mining. z vols. (1939). 

uo ne act provides some control over indirect price cutting, but it i. not clear 
that all methods which may be conceived have been covered. 

"0 National Bureau of Economic Research, Report 0/ the Commillee on price, 
in the Bituminous Coal Industry (1938); J. P. Miller, "The Pricing of Bituminoul 
Coal," in Public Policy, edited by C. J. Friedrich and E. S. Mason (1940 ), pp. 
144-75· 
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be likely to follow a socially more satisfactory rate of exploitation, 
and to modify to social advantage their tendency to mine the 
best veins of coal first. It is obvious, however, that the rate of 
exploitation of a natural resource attained under competition, if 
all factors of cost and gains are considered by the operators (in
cluding the interest cost of deferred recovery, and considerations 
of present as against future worth), is also the rate at which the 
resource yields the greatest total benefit to the public, as measured 
by pecuniary standards. There is, moreover, no reason to believe 
that a rise in coal prices will have any effect on the advantages of 
mining the best veins first. The choice of veins to be mined is a 
matter of the alternative prospects of gain in the use of capital 
within the coal industry, and this is not affected by the absolute 
level of coal prices.111 

In any case, the conservation argument for special regulation of 
bituminous coal at this time appears to be of dubious merit. As 
was noted above, the known reserves have an estimated life of 
a minimum of hundreds of years, even if the upward trend of con
sumption is resumed. In these circumstances, there appears little 
justification for requiring methods of recovery more expensive 
than those which are dictated by the self-interest of owners. The 
case for restricting the output of coal appears all the weaker when 
it is realized that this is likely to increase the consumption of other 
fuels (particularly oil), the known supplies of which are far more 
limited. 

It might appear that, having pressed successfully for government 
control in the early twenties, when coal operators were enjoying 
the benefits of high prices, coal consumers are in a weakened posi
tion to complain if they are denied some of the benefit of competi
tive prices that reflect a condition in which demand is not sufficient 
to justify economically the volume of investment that has been 

UI If the purpose of regulation is merely to reduce consumption. and thereby to 
lengthen the life of our coal rnerva, it i. obvious that price-raising meuurea will 
tend to arromplish this purpose. They will abo provide a alightly greater incentive 
to the use of methods which will achieve an eventually increased total recovery. at 
a higher cost. 

The special conditions surrounding the production of petroleum and natural gas, 
whit'h make that industry IOmewhat different from bituminous coal. are diacUlled 
in Chap. XXV. 
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made in the coal industry. The two situations are not, however, 
directly comparable. The high prices of the early post-war period 
resulted from obstructions to the production and free movement 
of coal which cannot be considered to be part of a properly func
tioning system of private enterprise, whereas the current de
pressed prices have arisen from changes in the demand for coal. 

The question whether the government should undertake to 
protect the members of an industry against the effects of a decline 
in the demand for its products is a fundamental one. In contrast 
with the policy which has generally been pursued outside the areas 
of special treatment, regulation of the character now being applied 
to the bituminous coal industry will soften the penalties of any 
failure of mine owners and mine laborers to allocate the re
sources which they control in response to market demands, and 
consequently will diminish the incentive to the making of such 
an allocation. It is likely to create an obstacle to the movement of 
labor to better uses, and perhaps a barrier to the development of 
mines competitively more efficient than those already in operation. 
If this regulation is effective, there will be at least a temporary in
crease of operator and worker incomes in the industry and perhaps 
a permanent increase in prices, at the expense of coal consumers. 
This is a significant departure from our traditional reliance on 
the free discretion of the individual in bringing about the allocation 
of resources to the satisfaction of consumer demand. If this idea 
is to be more broadly applied as similar situations arise in other 
industries, it may eventually necessitate detailed regulation of 
prices and production, with controls over the flow of capital and 
output in industry generally. The more widely such a policy is 
followed, the less is the net benefit to the members of the regulated 
industries, and the larger is the cost to the community as a whole. 

It must be concluded that it is highly improbable that the 
fixing of prices can be made effective in so inherently competitive 
an ind~try as coal, without the imposition of governmental con
trols over output. Moreover, even if coal prices are successfully 
raised, it is improbable that they will yield permanent gains either 
to the operators or laborers, or bring about a socially more ad
vantageous rate and technique of exploitation. It seems clear, there-
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fore, that the present arrangement is a makeshih which cannot 
long be deemed satisfactory. The direction of change-whether 
abandonment or fortification of current regulation-will depend 
upon the strength of the conflicting forces both within and without 
the industry. 



CHAPTER XXV 

PETROLEUM AND NATURAL GAS 

G9vernmental activity with respect to the production and distri
bution of oil and gas affords a good illustration of several striking 
tendencies in the present trend of the relations of government and 
business in the United States, including the trend toward the 
exercise by government of increasing managerial controls over the 
operations of private business, the tendency of the federal gov
ernment to assume an increasing degree of responsibility for the 
performance of functions formerly left to the states, the increasing 
interest in conservation of natural resources, and the tendency to
ward the protection of industry from the adverse effects of competi
tion, if necessary, at the expense of the consumer. 

I. THE BACKGROUND OF REGULATION 

In the case of oil, the special governmental controls relate 
almost entirely to the production and the marketing of the basic 
raw material, crude oil. In the case of natural gas, there are two 
distinct systems of control, one relating to production and the 
other to distribution and marketing. The latter system is discussed 
in the chapter on public utilities along with the control of the manu
factured gas industry, to which it is closely related. In this chapter 
we are concerned only with governmental control over the drilling 
of oil and gas wells and their operation. As this is entirely an intra
state activity, governmental control naturally first developed as a 
state function. The federal government has been drawn into the 
field chiefly because of the competitive difficulties of state control 
over a product which is sold in a national market; partly because of 
stakes of the federal government, as proprietor of the public domain, 
in the exploitation of oil and gas resources; and perhaps partly also 
beca~ of the fact that oil and gas are occasionally found in 
large pools which are crossed by state lines, and because there are 
certain national considerations which may be ignored by state gov
ernments. 

Although in many cases oil is recovered from wells which do 

988 
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not produce gas, and gas from wells which do not produce oil, 
as a general rule they occur together. The structure of control 
correspondingly includes some legislation and administration which 
relates only to one or the other, and some which relates to both. 
It will be most convenient to discuss the two together. 

Public interest in special control of oil and natural gas produc
tion stems from four sources: 

I. Conservation of exhaustible and highly essential natural re
sources. 

2. Conservation of other resources through the prevention of 
unnecessary costs in the development of oil and gas resources. 

3. Protection of the rights of individual owners of portions of 
underground stocks of oil and gas which can be drawn off by any 
one of them. . 

4. Price "stabilization"; that is, the maintenance of higher 
prices than the public would have to pay, at least temporarily, in 
the absence of special regulation. 

In principle, the first of these issues is the same in the oil and 
gas industries as in other industries which exploit exhaustible and 
irreplaceable natural resources; and the fourth issue has arisen 
with regard to several other industries, as is pointed out in the chap
ters on foreign commerce, agriculture, and bituminous coal. But the 
forms in which the issues arise, and the types of regulation that 
have been applied to the petroleum and natural gas industry are 
entirely different from those which characterize any other industry. 
The unique character of the problems of the industry and of the 
types of regulation that have been developed are due chiefly to three 
factors: first, the mobility of these fluid minerals, which makes 
their extraction unusually easy once they are located and creates 
the problem of drainage of oil across ownership boundaries; second, 
the legal cCrule of capture" which bases ownership not on title 
to the surface soil, as is the case with non-fluid minerals, but on 
reduction to possession; and third, the diversity of ownership within 
single oil pools, which springs in part from a desire to spread the 
risks of exploration and development. 

A standard argument for the application of special public rules 
to the oil and natural gas industries is derived from the public 
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interest in the conservation of irreplaceable and highly important 
wasting assets. In this respect, the argument for special control 
parallels that which is urged in the case of the coal industry, dis
cussed in Chapter XXIV. The difference is that the prospective 
exhaustion of the known oil supply is figured in decades, while 
that of coal is figured in centuries.' This factor, taken in conjunc
tion with the importance of oil in the industrial system and in 
the contemporary mode of life, is widely accepted as a justification 
for public rules designed to lengthen the period of utilization of 
existing supplies, even though this involves an increase of prices 
for the immediate future. 

It is unnecessary to discuss in detail the essential role of petrol
eum and natural gas in modern society, which arises primarily 
from the dependence of both urban and rural communities upon 
gasoline as fuel for automotive transport: and, hardly less im
portant, from the dependence of industry upon mineral oils for 
the lubrication of machinery. 

The key position of the oil and natural gas industries in our 
national economy may be better appraised if we recall the history 
of their rise to prominence. The first oil well was drilled in 1859.' 
Forty years later there were produced annually in the United 
States 60 million barrels of oil and 100 billion cubic feet of gas, 
and in the next 40 years, output of both was increased over 2o-fold. 
The present annual rates of production are approximately 1,300 

million barrels of oil and 2,300 billion cubic feet of marketed gas.· 
The phenomenal growth of these industries may also be shown 
by the increase of the proportion of total energy for which they 
account. In the present century the proportion has increased from 7 
per cent to 43 per cent.5 The proven reserves of crude oil in the 

1 It should be noted, however, that despite its enormously extended use, becaulC 
of the continuous discovery of new supplies, the known reserves of oil and gu, 
when measured in terms of years' supply, have not changed greatly over a period 
of many year_varying during the past five years around a 14-year supply. 

• P~oleum and natural gas are not the only known sources of motor fuel, but 
known substitutes are much more costly. 

• For a concise and readable history of the oil industry, see John lse, The United 
States Oil Policy (19:16)., 

• The output data are taken from Minerals Yearbook, '938, pp. III 8, 907, pub
lished by the U. S. Bureau of Mines, and earlier volumes in the eame series. 

• See Minerals Yearbook, '937, p. 807, and 1938, pp. 7ol-oS. The yean for 
which the textual figures are given are 1899 and 1937. It should be noted that thit 
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United States were estimated at approximately 18 Yz billion bar
rels, as of January I, 1940.- At the current rate of consumption 
this means a supply for approximately 14 years. However, all 
such estimates are subject to very significant qualifications, which 
are well summarized in the following quotation: 

The proven reserve is quite a different matter from the volume of oil 
yet to be produced, for the former represents only the apparent volume of 
blocked out oil, whereas the latter includes oil yet to be discovered as well 
as additional oil to be recovered from known deposits by improved meth
ods. In fact, one of the prime causes of the recent increases in the indi
cated reserve is the revision brought about by the increased efficiencies 
of improved technique and delayed production. The size of the proven 
reserve gives no clue to, and logically cannot be expected to reveal, the 
imminence or remoteness of scarcity.' 

A closely allied reason for special public interest in the oil 
industry is found in the importance of petroleum in the national 
defense. This is due not only to the growth of the air force and the 
increasing use of oil products by the army in consequence of 
mechanization, but also to the increasing dependence of modern 
warfare on the heavy industries which in turn are dependent on oil 
products. 

Another reason for specialized treatment of the oil and gas 
industries is found in the fact that the form and incidence of 
private ownership, as the industry has traditionally been organized, 
in combination with the peculiar set of technological conditions 
encountered in the extraction of oil and gas, make it almost impos
sible for private enterprises, in the absence of special regulation, 
to utilize the most efficient and economical methods of operation, 
without impairing individual claims to an equitable share in the 
value of the common pool. An understanding of this phase of the 
problem requires some discussion of the legal prescriptions and 
technological conditions under which the industry operates. 

computation is made by converting all fuels into their ftspective B.T.U. contents. 
This basis of calculation fails by a fairly wide margin to accord adequate credit to 
oil as a source of energy, since in the case of gasoline, and to a less extent kerosene 
and fuel oil, the heating value represents only a minor factor in the total energy 
generated therefrom. This is not true of roa.l and wood. Compaft Myron W. Wat
kins, Oil: $I.biliutiotl 0,. Co,,-,io,,' (1937), p. ]. 

• American Petroleum Institute, Press Release of Mar. as, 1940. 
, Joseph E. Pogue, E,o"o,,"" 0/';" P.trol .. ", IfIIllUlry, p. IS. 
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Legal background of special regulation. The legal structure 01 

the oil industry was formulated at a time when there was n( 
previous experience in dealing with any closely analogous situa 
tion, and when there was little knowledge of the physical condi 
tions underlying the exploitation of gas and oil resources. FrolT 
the beginning, the law made oil and gas, like other minerals, the 
property of the owner of the overlying surface,' but only if the) 
were reduced to possession, following the analogy of the case 0: 
wild animals.9 This is the so-called "rule of capture" which is noV! 
considered to be an obstacle in the way of a satisfactory exploita 
tion of oil and gas resources. 

The effect of the "rule of capture" is to make it imperative £01 

any owner or lessee of a tract of land known to overlie an oi 
or gas deposit to drill numerous wells as rapidly as possible and t( 
extract as much of the deposit as he can before it is drained off througl 
neighboring wells. So obvious is this necessity that the law hal 
incorporated, as an implied term in every lease of oil land on l 

royalty basis, a covenant obliging the lessee diligently to develoI 
the tract in the event of discovery being made there or in close 
proximity thereto.10 The obligation to drill and operate offsel 
wells to prevent loss by draining has been especially emphasized 
Hence each successive discovery of oil has immediately precipitatec 
an offset drilling campaign and a race in production. 

The offset pattern of drilling dictated by sound strategy undel 

• For detailed accounts of the development of oil and gas law, consult: w. W 
Thornton, Law of Oil and Gas, rev. ed., 6 vols. (1931) I and W. L. Summen 
Law of Oil and Gas, permanent edition, 6 vols. (1938). For briefer treatmenta, ~ 
W. L. Summers, "Property in Oil and Gas," Yale Law Journal, Vol. "9 (1919) 
p. 174; J. A. Veasey, "The Law of Oil and Gas," Michigan Law Review, Vol 
18 (1910), p. 445; and N. L. Meyers and J. H. Manhall, ''Legal Planning 0: 
Petroleum Production," Yale Law Journal, Vol. 41 (193 1 ), p. 33. 

• The first reference to the analogy of wild animals was made in Westmcrela". 
Gas Co.v. DeWitt, 130 Pa. 135 (1889), but the rule of capture had been author~ 
tatively announced and applied as early as 1815 in Brown v. Vandergrift, 80 Pa 
14" (1875). It was confirmed by the U. S. Supreme Court in Brown v. Spil_ 
ISS 1l'.S. 665 (1895). Compare R. E. Hardwicke, "The Rule of Capture and It 
Impl~ations as Applied to Oil and Gas," Texas Law Review, Vol. I] (1935), P 
391. 

1D See for example Parish Fork Oil Co. v. Bridgewater Gal Co., SI W.Va 
583 (1901). For a collection of numerous cases upon this point consult, in additior 
to the general works cited above, N. Ely, Oil Conservation through Interstat< 
Agreement (1933), p. 10 if. 
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the rule of capture remains to the present day the settled rule in 
oil and gas field development. Characteristically the number, ar
rangement, and spacing of wells are not determined primarily by 
the geologic and engineering factors determining recovery effi
ciency, but rather by the pattern of ownership and leasing of the 
surface. 

Technological hackground of regulation. From the standpoint 
of orderly production, the migratory characteristics of oil and gas 
distinguish them from other minerals. These fluid minerals do not 
"stay put" in the geologic structure in which they occur in nature. 
As soon as a drill penetrates the overlying stratum which confines 
them, they find an outlet from the high pressure under which they 
have been held. The reservoir pressure is neither of the same 
degree nor a resultant of the same combination of forces in every 
pool, but in some proportion hydrostatic pressure, the expansive 
power of the gas, and the force of gravity always combine to 
create a reservoir pressure which is in excess of the atmospheric 
pressure. Hence the oil and gas tend to move through any aper
ture made in the strata which confine them. It is this rush to escape 
from nature's storehouse which renders oil and gas production 
so little amenable to control by ordinary economic considerations. 

With ownership diversified, these technical characteristics of oil 
IUld gas deposits, when combined with the legal rule of capture, 
have led to a larger investment and to a more costly and less com
plete exhaustion of supply than would be expected if owneI:Ship 
were unified. 

There is no disagreement upon the proposition that native 
reservoir energy affords the most efficient and economical source 
of propulsion of oil and gas from the formation.11 The problem 
is simply how and to what degree this energy should be preserved, 
and made to do useful work in lifting these raw materials to the 
surface. Though there was formerly some dispute upon the point, 

U See Federal Oil Consrrvatioo Board, Report V, October 191a, Appendix VII 
H. C. Miller and B. E. Lindsly, "Report on Petroleum Production and Develop
ment," io P,lrOlftlll l_sl;gllliu, Hearings before (H.) Committee 00 Interstate 
and Foreign Commerce on H. Res. 441, 7J Cong., Pt. a, pp. 1017-1106; Americao 
Petroleum Institute, Drill;", tmJ ProJ"";Orl P, .. ,;" (1934); and N. Ely, 
"The Conservation of Oil," H.,.".J z.- RwUv, Vol. ,I (1911), p. n09· 
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petroleum geologists and engineers are now generally agreed that 
for the purpose of maximizing output, the major desideratum in 
every type of field is the preservation, so far as may be, of the 
equilibrium of forces in the reservoir during the process of pro
duction.12 This can only be achieved by holding back the natural 
rate of flow so as to retard the decline of reservoir pressure. Why 
this is essential and how it relates to the development of special 
regulation, require a brief explanation. 

With every withdrawal of a given volume of oil or gas, a cer
tain displacement occurs within the formation. If the oil and gas 
are allowed to flow freely, the gas that is dissolved in oil tends 
to escape from solution, while the "free" gas, being more fluid, 
tends to "by-pass" the oil on the way toward the well. Likewise 
water, being less viscous than oil, tends to be propelled more 
readily towards the low-pressure point. The rapid withdrawal of 
either oil or gas, because it does not allow sufficient time for 
natural forces to restore equality of pressure throughout the forma
tion, disturbs the relative positions of the three fluid elements 
within the reservoir as they exist under conditions of natural 
equilibrium: the water beneath the oil and the oil beneath the 
"free" gas (if any). "Pockets" of viscous oil, "channels" or "cones" 
of water, and gas "caps" appear. The resultant irregular distribu
tion of the fluid elements in the structure dissipates the native 
reservoir energy and causes a diminished recovery before pumping 
becomes necessary. Moreover, since the well cannot be shifted 
about like the nozzle of a vacuum cleaner, even under artificial 
lift large volumes of the scattered oil are wholly unrecoverable. 
If, in accordance with the recognized principles of efficient pro
duction technique, the rate of withdrawal is held below the open
flow rate, recovery can be materially increased. 

However, if an individual operator attempts to use this technique 
independently of others, the oil and gas thus conserved will migrate 
withi\ the structure towards other wells. Unless every well pene
trating to the producing horizon is operated under a check suffi-

.. See, for example, C. H. Lieb, "Economics of Oil-Producing Practice," Minjng 
and Metallurgy, Vol. 17, June 1936, pp. ~91-9Si V. H. Wilhelm, "Petroleum 
Development and Production in the Future," the same, July 1936, pp. 343-3Si and 
the same, pp. 345-47. 
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cient to maintain reservoir pressure substantially uniform through
out the formation, the proportionate recovery of different wells 
will be changed, to the disadvantage of those where production is 
checked most.lI Consequently, in the absence of a concerted pro
duction program, voluntary or constrained, no producer can afford 
to hold down his rate of output in order to conserve the pressure. 
Moreover, even apart from the question of drainage, it may be 
the most business-like course for an operator to allow gas to blow 
to the air as a means of drawing oil towards the well. This is 
likely to be true if the drill happens to penetrate the structure at 
a point where only "dry" gas flows, and if, because of the location 
of the field relative to markets, this gas has little or no immediate 
value. Whether such a policy is expedient will depend, of course, 
upon factors other than merely the marketability of the gas.u 

Under these circumstances, the individual operator of one or 
more oil or gas wells in a pool, the surface ownership of which 
is subdivided, cannot afford to restrict his current production in 
accordance with the dictates of efficient utilization of reservoir 
energy for the pool as a whole. His adjustment of current produc
tion to current and prospective prices, and to current and pros
pective costs during the life of the well, is affected by the con
straint to "capture" these fugacious materials as rapidly as pos
sible, in order to avoid sacrifice of his (unknown) "share" in the 
common pool to his neighbors. 

The hazardous and uncertain character of discovery and develop
ment of oil and gas resources is also sometimes said to necessitate 
special consideration of the industry. The location of gas and oil 
under the earth's surface can be definitely determined only by 
a costly exploratory operation, and the extent of a deposit re-

.. While the statement in the text requires, strictly, no qualification, it should be 
added, perhaps, that the lusceptibility of oil and gaa to drainage dependl greatly 
upon conditions in each particulu pool. Vital facton include: the pressure dif
ferentials in the reservoir, the porosity or permeability of the lands, and the compo
sition of the oil. 

M It will d~pend among other thinf1t for example, upon the estimated cost of 
"plugging off" the gaa-bearing aand and drilling deeper, account being taken of 
the chances of tapping an oil-bearing atratum at a lower leftl. Other important 
facto" will be the estimated lateral extension of the field and thicknew of the 
petroliferous strata, aud particululy the relative extent of the operator'. leases 
within the area. 
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mains indeterminate until it is exhausted. Estimates of the ex
tent of the recoverable oil and gas in a well-<iefined pool are sub
ject to a wide margin of error, owing, among other things, to the 
impossibility of foreseeing such contingencies as the "channeling" 
or "coning" of the petroliferous strata by encroaching water which 
may cut off large bodies of oil and gas from movement towards 
the well. 

However, the mere speculative character of enterprise in the 
discovery of oil does not by itself offer any presumption in favor 
of special public regulation of either discovery or operation. This is 
especially true since, although single pools are commonly small 
in relation to the total output and are quickly exhausted, so that 
there is a necessity for continual exploration and discovery if the 
supply is to be forthcoming, nowhere is there any suggestion that 
the amount of investment going into discovery, or the rate of dis
covery, is "lagging" behind some appropriate standard. In fact, 
it is frequently asserted that, in view of the rate of return, the 
amount of investment which goes into discovery is in excess of 
what is appropriate from a pecuniary point of view. Nor is the 
"wasteful" utilization of resources in the search for profitable 
undertakings. generally considered as adequate justification for 
special public rules, unless the undertaking is characterized by 
fraud. 

II. STATE CONTROL 

Early legislation. Until about 1915 the special legislation for 
the oil industry did not involve the regulation of output. This is not 
surprising. From the producer's point of view, the rapid rate of 
growth in demand resulted in "satisfactory" prices, even in the 
face of "flush," or unregulated production. And the public interest 
in conservation was not then as great as it has since become. The 
technical connection between the rate of output and productive effi
ciency was not definitely known, and the use of petroleum had not 
grow~ so great or so widespread as to create a general concern over 
the preservation of supplyo'5 

,. See 76 Cong., Petroleum Itwestigation, Hearings before (H.) Committee on 
Interstate and Foreign Commerce on H. Res. :&90 and H.R. 7l7z (1939-40), PL I, 
pp. 5 1 5-:&9. 
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The first state legislation for the oil industry involved preven
tion of obvious "waste" of gas and oil resources. An example is 
the Pennsylvania act of 1878 which required the plugging of wells 
upon abandonment so as to exclude the infiltration of surface 
water.1

• A second type of "waste," again of the "obvious" type, 
dealt with by early state legislation, was the attempt to deal with 
gas blown into the air or burned needlessly in the field. The use 
of natural gas for illuminating purposes in flambeau lights was 
forbidden as "a wasteful and extravagant use thereof" by an 
Indiana act of 1891.17 Two years later Indiana enacted legislation 
which provided that neither oil nor gas should be permitted to 
flow or escape into the air for a period longer than two days." 
While this statute may be said to have involved limitation of out
put, it did not expressly assert a public interest in the conserva
tion of the natural resources of the state. In fact, it would appear 
that the primary objective of this waste-prevention measure was to 
protect the correlative rights of owners in common, though it con
tained no express stipulation of ratable taking, much less provision 
for an administrative determination of the respective shares of the 
several owners. It was largely on the ground that the police power 
of the state extended to such protection of the rights of common 
owners that the Supreme Court upheld the statute. 11 

In the decade following the passage of the Indiana law a num
ber of other states adopted similar waste-prevention measures." 

II National Resources Committee. E""gy R,solUuslI1Iil Natio...u Policy (1939), 
p. 197. An additional effort to deal with the same type of "waste" is to be found 
in the Ohio act of 188 3. requiring the casing of wells so as to prevent fresh water 
from penetrating the oil sand. 

11 See Burns' Annotated Indiana Statutes, 1926. sees. 3016 and 4805. 
• Laws of Indiana. 1893. c. 36, Burns' Annotated Indiana Statutes, 1926, sec. 

4802. This Itatute was upheld in Slat, v. 0;';0 Oil Co .• 150 Ind. U (1897).50 
N.E. IUS (1899) • 

.. 011;0 Oil Co. v.lnJ;.. •• 177 U.S. 190 (1900). 
" ••• the use by one of his power ••• to convert a part of the common fund to 

actual posaession may result in an "".1". frOport;Otl being attributed to one of the 
possessors of the right, to the detriment of the others, or by _u by one or more. 
to the annihilation of the rights of the remainder. Hence it is that the legislative 
power ••• "m be manifested for the purpose of protecting all the collective owners, 
by ar~uring a i"" JistriHh_ ••• .nJ to reach the like end by preventing _u." 
17l U.S .• at 110. Italics lupplied. 

See ]. A. Austin, "Compilation and Digest of Federal and State Statutes Re
lating to Attempts to Conserve Natural Gas," published as Appendix ~I to 
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Some of these statutes were but indifferently enforced, and even 
when enforced they had in some instances little if any effect on 
the oil branch of the industry. Those who produced oil and had 
little interest in gas were able under some state laws to ignore 
regulations relating to their gas operations. For example, the West 
Virginia law of i 897 and the Texas law of 189911 provided that 
the section designed to prevent the escape of gas from any well 
producing gas should not apply to any well producing both oil 
and gas from the same well, or to any well while it was being 
operated as an oil well.22 

Oklahoma. For over a decade after the early legislation just 
cited, there was very little public interest in the problems of the 
oil industry. In 1915, however, Oklahoma passed two separate 
laws, one prohibiting the wasteful production of oil, and the 
other prohibiting the wasteful production of natural gas.1I This 
legislation may be said to mark the beginning of the present system 
of oil regulation, particularly with respect to the control of the 
rate of output, or proration.2

' This Oklahoma legislation of 1915 
did not, however, lead to any practical results. It is important 
mainly because it was imitated by other states and because the 

Utility Corporations, Report of Federal Trade Commission pursuant to S. rei. 8], 
70 Congo 1 sess., Pt. 84-B (1936). A description of early legislation of this type 
in Texas, beginning with the act of 1899, may be found in R. E. Hardwicke, "ugal 
History of Proration of Oil Production in Texas," Texas Law Rnliew, October 
1937, Proceedings of the 56th Annual Meeting, Texas Bar Assn., p. 99. 

"Laws of West Virginia, 1897, C. 58, sec, 3; General Laws of Texas, 1899, e. 
49, sec. 3 . 

.. The first limitation on gas when produced with oil was provided by an Okla
homa law of 1905 which permitted the wastage of gas produced with oil only 
when the oil produced had a greater field value than that of the gas "wasted." The 
Louisiana law of 1910 embodied the same limitation. The form of the regulation, 
however, made it unenforceable. Oklahoma Session Laws, 1905, e. 26, eee. S; Acts 
of Louisiana, 1910, Act No. 190. 

• Oklahoma Session Laws, 1915, C. 25, Act of Feb. II, 1915; the same, c. 197, 
Act of Mar. 30, 1915 . 

.. An earlier proration statute was passed in Oklahoma in 1913 (Oklahoma Ses
sion L\,.ws, 1913, c. 99). But it was applicable only to natural gas production, 
prohibill:ng operations of gas wells in excess of 25 per cent of their potential 
open-Bow capacity. There is no evidence that it was enforced, and it appean to 
have been superseded by the legislation of 1915. An even earlier Oklahoma statute 
(of Mar. 27, 1909) under which some price-fixing orden were Usued should also 
be cited. Oklahoma Session Laws, 1909, c. 26. 
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standards and procedures it set up have remained substantially 
unaltered for a quarter of a century. 

The natural gas law required that gas should be produced and 
utilized without waste, waste being defined in physical terms, but 
it also forbade gas well owners to take from a common source of 
supply more than their ratable shares whenever the aggregate 
market demand was less than the potential output, thus making 
marketability the test in applying proration.1S The Oklahoma 
Corporation Commission, as the administrative agency, having 
been kft little latitude, adopted as the criterion for the necessity 
of prorating natural gas, a supply in excess of the physical capacity 
of pipeline facilities!· On the other hand, the oil legislation of the 
same year went beyond the simple physical test of waste and in
cluded in the scope of regulation the elimination of "economic 
waste," defining the latter as "waste incident to the production ... in 
excess of • . • reasonable market demands."IT 

One section of this act illustrates clearly the importance of price 
as a criterion of production curtailment. It prohibited the taking 
of oil from the sands at any time when there is not a market de
mand therefor at the well at a price equivalent to the actual value 
of such oil. Actual value was defined as the average value in the 
United States at retail of the by-products of crude oil, when re
fined, less the cost and "a reasonable profit in the business of trans
porting, refining, and marketing the same." The Corporation Com
mission was authorized to determine this actual value.1e 

The law also authorized the Corporation Commission, whenever 
"full production .•• can only be obtained under conditions consti
tuting waste," to prorate allowable production among the several 

• Oklahoma Session Laws, 1915, c. 1971 compiled Statutet of Oklahoma, 1921 , 

IIl'c. 79241 Oklahoma Statutes, Annotated (perm. ed., 1937), Title 52, c. 3. 
• See ita Order No. 1299, July 16, 1917, Rule 51 and OItJ.II_ N.,urlll Gill 

Co,.,. v. SI"I, 161 Oklahoma 104 (1932) • 
.. Oklahoma Session Laws, 1915, c. as, 1Il'C. 3· 
• Oklahoma Session Law., 1915, c. as at p. a9. While this lIl'ction remain. on 

the Oklahoma statute books (Oklahoma Statutes, Annotated (perm. ed., 1937), 
Title sa, c. 3, 1Il'C. a7a) the Commission never undertook to fix prices as a basis 
for curtailing production. In ita order of Feb. II, 1916 it specifically refused to 
fix the price of oil as provided in 1Il'C. a, giving as ita reason that it was impossible 
and impractical to do so. 
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well-owners entitled to produce from a common source of supply, 
in proportion to the potential productive capacity of their several 
wells. "Potential capacity" was not defined, although it seems 
clear that it was contemplated that quota distribution should be 
strictly upon the basis of producing-well capacity. This has re
mained the basis of proration. Attempts to employ other criteria 
in whole or in part, such as acreage-content, have been held in
valid, although this may be attributed to the character of the Okla
homa statute.28 

The primary significance of the Oklahoma legislation hoB been 
in the fact that it opened the way to curtailment of production as 
a means of "stabilizing" the market for oil; in other words, main
taining prices at a level higher than would prevail in the absence 
of regulation. In fact, while the early legislation is cited as a step 
in the development of regulation to "conserve" oil resources, any 
such influence was wholly incidental. 

This is clear for several reasons. In the first place, the curtail
ment of production as a means of more economical recovery of oil 
resources was then largely unknown. Secondly, the immediate 
occasion for the Oklahoma legislation was the increased output and 
decline of price which followed the flush production in the Heald
ton and Cushing pools. Although the obvious waste which attended 
attempted storage of crude oil in the presence of inadequate trans
port facilities was urged as justifying the legislation,30 the guiding 
principle was the maintenance of conditions affording profitable 
opportunities in oil production.at It is also known that the chief 

"In H. F. Wilcox Oil & Gas Co. v. Stale, 16:& Okla. 89 (1933) the Supreme 
Court of Oklahoma declared: "Under the statutes of Oklahoma, proration mutt 
be on a per well basis among the wells producing oil from a common lOurce of 
supply, without regard to the identity of the producer or to the number of well. 
being produced by him. A proration order on any other basis i. void." 

II) Oklahoma Session Laws, 1915, c. 197; Oklahoma Statutes, Annotated (perm. 
ed. 1937), Title 5:&, c. 3, sec. :&7:&-74. 

11 Compare J. E. Pogue, "Collective Planning in the Petroleum Industry," 
Petroleum Development and Technology (1935), p. :&35; Watkins, Oil; Stabiliza
tion or~onsef"<Uation? especially Chaps. IV, IX, and XIV. 

A more recent statement of this point of view can be found in the Report of 
the National Resources Committee: "Although State oil laws have been p~d 
and sustained as conservation measures, their primary purpose, by and large, seem. 
to have been stabilization of the industry." (N.R.C., Energy Resources, p. 301.) 

For the .role of this factor in the more recent conservation movement, compare 
the same, pp. 199-:&00. 
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protagonist. of the Oklahoma legislation were the independent 
producer. who wished to protect themselves against discrimination 
by the large-company buyers of oil. Further, it is significant that 
in the brief early period of restriction of production under the 
Oklahoma statute, the Corporation Commission based the allowable 
production .olely upon "the amount of oil necessary to meet the 
daily market demands."BI In ascertaining the amount to which 
output should be restricted, an agent of the Commission was 
notified as to the quantity each purchaser would run through his 
pipe lines during the succeeding day. Quotas in this field were 
then allocated to the several operators upon the basis of their 
respective well-potentials. Finally, it may be noted that when 
restriction was later resumed, the Commission followed closely the 
suggestions of the industry, even to the extent of allowing individ
uals selected by the operators to become the agents for fixing 
potentials, ascertaining demand, and allocating quotas.'· 

T6xas. It is of further interest to trace briefly the history of 
regulation by Texas, both because of the importance of the state 
as a source of supply (furnishing, currently, over 40 per cent of 
the nation's requirements), and because in this state the legislative 
powers and administrative processes have been the subject of 
experimentation and the object of judicial definition to a degree 
not elsewhere approached. 

In 1919 Texas followed Oklahoma in adopting a comprehensive 

• Oklahoma Corporation Commission. Ord~r No. 910, issu~d Jun~ 5, 1915. 
Thi, ord~r wa. applicabl~ to the Healdton field. It i. tru~, how~v~r, that in suppon 
of ill ord~r it empha.iz~d the curnnt "practice • • • of placing • • • crude oil in 
eanh~n neervoin." Funher. the Commission supponed its choice of mark~t d~mand 
rather than capacity of transport facilities as d~sign~d to avoid "any controveny 
p~nin~nt to the l~gal statuI of common carri~r and common purchaeer." 

• See, for exampl~, Oklahoma Corporation Commission, Ord~r No. 3944, i.u~ 
Aug. 9, 19a7. Thil order was illued upon an application of one Ray ColliDl to 
tunail production in the Gnater Seminole District. The order eet fonh a contract 
(Exhibit A) "between the operatOR and producen in laid field" (the proponion 
of total number not atat~d), wh~nby Collins was made an "umpin" for fixing 
pot~ntial .. alloting quotas, and 10 forth. By a provision of the ord~r, Collins waa 
allO made an "a~nt" of the Corporation Commission, though his entin salary 
was paid by the produceR co-operating. Thi. practice ~DlI not to have hem 
unusual. See comment. upon it in C"-'pl;" Rlft";,,g Co. v. CO'1orlll;oll C_ 
"';SsiOIl, 51 F~d. (ad) la, (1931). and the arne. aU U.s. 110 at pp. 130-31 
(193 1 ). For fVid~nce of. aimilu practice in N~w M~xico, lee 76 Cong. 3 leaL, 

PIIro/_ I_stig";o., H~uinga •••• Pt. ,. p. 1176 if. 
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oil and gas conservation law." This basic statute provided fo 
curtailment of output whenever the aggregate potential productiol 
from any common source of supply could be produced only wit] 
"waste." The latter was defined in terms which specified numel 
ous varieties of physical waste, and omitted any reference to marke 
demand.55 The Railroad Commission of the state was made th 
administrative agency responsible for the prevention of waste 
Under the authority of this statute, general rules were promulgatec 
governing methods of drilling, reports of well-logs, and simila 
matters; a noteworthy gesture was made towards the regulatiol 
of well-spacing, which encountered numerous judicial obstacles 
but before 1928 no effort was made to curtail production anc 
establish proration.30 Beginning with the opening of the Hendrick 
pool in that year, re-enforced by the flush production of the Powel 

. field and numerous other fields in Central and West Texas anc 
by the discovery of the prolific East Texas pool in 1930, Texa 
crude production rose enormously. This increase coincided wit] 
the expansion of output in Oklahoma from the Greater Seminol 
and Oklahoma City fields. The conjuncture of this expansion wit I 
a declining total demand3T for oil products made restriction 0 

production imperative if the bottom were not to drop out of th 
price structure of the industry, and if state revenues were not tl 
be seriously impaired. 

Under these circumstances, the proration expedient, which hac 
been almost forgotten for ten years, was "brought out of the closef 
and applied first to the Hendricks pool, then to other flush produ( 
tion fields, and finally, in August 1930, put into operation on 
state-wide basis.s8 But having had the benefit neither of prior e) 

.. General Laws of Texas, 1919, c. 155 . 

.. Ten years later the legislative intent was put beyond question by an explic 
exclusion of "economic waste" from the elements to be considered in determinin 
whether a given rate of output was wasteful. Texas Laws, 19:&9, c. 313 • 

.. See Hardwicke Texas Law R~ew, October 1937, p. 99, for an exceller 
acco~nt of the deveiopment of proration in this state. Same, revised, Legal H islo, 
of ~seroation of Oil and Gas, Section of Mineral Law, American Bar AJen 
December 1938, pp. Zl4-68. 

IT Compare Watkins, Oil: Stabilization or Conseroation? Chap. V. 
II See Hardwicke, Texas Law Review, October 1937, p. 106, and article. b 

Donoghue and Hardison on proration in Texas, Petroleum Development 1m, 

Technology (1931), p. 67 and p. 74, respectively. 
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perience nor of guiding adjudication, the standards and procedures 
adopted by the Railroad Commission were of an exploratory stop
gap character, insufficiently adapted to the exigencies of widely 
varying conditions in different fields scattered from the Panhandle 
to the Gulf Coast. There was not sufficient co-ordination to assure 
equity or to appease local interests fearful of discrimination. Re
sistance to the proration orders was widespread and opposition 
vehement. The flood of litigation which ensued was hardly less 
unsettling and vexatious than the flood of oil the Commission was 
endeavoring to stem'" Finally, in 1931, martial law was declared 
in the East Texas field, where resistance to curtailment was most 
determined and resourceful, and continued to be applied for some 
months until the United States Supreme Court held this resort 
to armed force to be in violation of the Constitution.·o 

The physical-waste standard of curtailment set by the 19 19 
statute was held in 1931 and 1932 not to be satisfied by restrictions 
adjusted to market demand,,1 Thereupon the legislature and the 
governor withdrew their opposition to the use of market stabiliza
tion as a standard of curtailment, and since 1932 Texas has fol
lowed other states, at least formally, in limiting production to 
estimated market requirements .. • Quotas were at first distributed 
upon a flat per-well basis, later upon static bottom-hole pressure 

• For a compilation of the cases, lite Hardwick~, T,xlI, 1.JJW RftJiew, October 
1937, pp. 107-171 N. L. Meyenand J. H. Manhall, "Legal Planning of Petroleum 
Production: Two Yean of Proration," Yili. L_ Jo...-J, Vol. 41 (1933), p. 702; 
and "Notes," 16 American Law Reports 411, 431 (1933), 99 Am~rican Law 
ReE0rts 1119 (1935). 

Sierli"g v. Coruilltllin, al7 U.S. 171 (1931) . 
.. S«, for example, MIICMill ... v. R.i/roIlJ Co"""u,io", 51 Fed. (Id) 400 

(1131) I and P,ot/.', P'tro/l1Im ProJucw, v. S",i/", I Fed. Supp. 361 (1932). 
Act of Nov. II, 1931, IItc. 4, am~nding Title 102, Article 6014 (j), Ver

non's Texa. Statut~ .. For court d~cisions int~rp~ting this statute _ DtltlCig". v. 
S",i,,., 4 Fed. Supp. 136 (1933) I .1_0" P,trokum Cor,. v. Rllilrou CO_ 
",u,;o", 5 F~d. Supp. 63] (1934) I and p.,..".. R,fining Co. v. R,.", 193 U.s. 
388 (19lS). ~e also act cited above, Art. 6049a, 1tC. I., applying ~ same 
.tandard to natural gas proration 1 and amendments of Apr. 13, 1935 and May I, 

1935, Texas Laws, 1935, c. 76 and c. 110. The latter was d«lared unconstitu
tional, in 10 far a. it purported to authorize gas proration without regard eith~r 
to waste or to drainage in TIIo",tlO" v. COrllO/iJl#.J G., Utilit;" Co,.,., 300 

U.S. 55 (1937). A new statute regulating withdrawals of natural gas by the 
several ownen from a common 1Ou.n:e of lupply was passed on May 190 1937. 
Texas Laws, 1937. c. 367. . 
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differentials, still later upon key well-potentials, and since 193~ 
in some fields upon well-potentials modified by an acreage factor.· 1 

The prorated allowables are in all cases subject to a minimum al
lowable per well, which varies with the well-depth.·· None of these 
bases satis~es technical engineering standards for the conservatior 
of reservoir energy and the maximization of ultimate recovery 
The Railroad Commission, however, has made a determined efIol"I 
to promote conservation, so far as may be within these statuto!,) 
limits on its powers.45 

Other states. The spread of legislation beyond the two pioneer 
ing states may be briefly summarized. During the twenties the 
enactment of waste-prevention statutes applicable to oil and gal 
resources was quite general. Typically, these statutes prohibitec 
allowing gas to blow to the air, and required the plugging off 01 
water-bearing strata and the plugging of abandoned wells. Fre 
quently there were prohibitions on drilling within a certain distance 
of a boundary.46 

• Compare Hardwicke, Texas Law Review, October 1937, p. 106 11 . 
.. See Vernon's Texas Statutes, 1936, Article 6049b, par. I. 
.. This may be illustrated by its orders curtailing the production of East Texa 

to a rate (of about 450,000 barrels daily) which seems to be the maximum a 
which it can be produced without undue disturbance of reservoir equilibrium. Se, 
R. J. Schilthuis and W. Hurst, "Variations in Reservoir Pressure in the East Texa 
Field," Petroleum Development and Technology (1935), p. 164. Despite the fac 
that an excessive well density, resulting from a virtually unregulated drillin, 
campaign in that field, has brought the field allowable above 500,000 barrel 
daily (under the minimum allowable-per-well, or marginal-well, Itatute), th 
Commission has kept down the production rate to approximately the optimun 
figure (as indicated by experience), by ordering shutdowns. Originally, thes 
shutdowns were confined to East Texas and were for only one or two days pe 
week. They have since been extended to the whole of Texas, and the duratiol 
of the shutdowns has been increased. These orders are upon an emergency basil 
and having been continued for over two years, may be subject to luccessful chal 
lenge. But through the co-operation of the industry they have thus far been reason 
ably effective. See Oil and Gas Journal, Dec. IS, 1938, p. IS; and L. L. Fole, 
"Spacing of Oil Wells," Petroleum Development and Technology (193 8), PF 
IS, 19 . 

.. Statutes of the type indicated are listed below: 
(a .. Acts of Arkansas (General), 1923, Act 664, p. SSS; 
(br Colorado, Compiled Laws, 1921, c. SS; and Session Laws, 1927, c. 13: 

and c. 139; 
(c) Revised Statutes of Kansas, Annotated, 1923, c. ss; 
(d) Laws of Montana, 1925, c. 56; 
(e) Laws of New Mexico, 1925, c. 121; 
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Until 1931 there was no legislation designed to control petroleum 
output more directly, except as already noted in Oklahoma and 
Texas. In the case of natural gas wells, such control was included 
in the Arkansas Conservation Act of 1913, cited above, in Michigan 
legislation of 1919:' and in Louisiana legislation." But no serious 
effort appears to have been made to give such measures practical 
application outside of Olclahoma, Texas, and Louisiana. 

Kansas and California in 1931, Mississippi in 1931, New Mexico 
in 1935, and Arkansas and Michigan in 1939, were added to the 
states which sanction administrative control of oil production.·' The 

(f) Compiled Statute. of Wyoming, 1920, c. 2741 and Seuion Law., 1921, 
c. 157. 

Sub.tantially .imilar proviaion. were adopted in all the .tatee palling proration 
legi.lation, cited above and below. Compare Th, Oil tmtl Gill C01Jl,",lIlio" SllIIwel, 
compiled by N. Ely for the Federal Oil Conservation Board, 1933 • 

.. Public Act. of Michigan, 1929, Act 9, Act IS, and Act 174. (The gat 
tection i. Act 9, tec. B.) 

• The Louisiana oil and gal conservation law. provided for gat proration at 

early a. 191B. See Acta of Louiaiana, 191B, Act d8 and Act 270. Oil proration 
in certain contingencie. wa. authorized in 1920, though the measure Wat given 
no effective implementation. See Act. of Louisiana 1920, Act 73 and Act aso. 
More Ilringent restriction. were at least formally adopted in 1924 and again in 
1916, at the time of the prodigiou. waste of gas in the Cotton Valley field. See 
Act. of Louiaiana, 19a4, Act asa and Act ani and the same, 19d, Act U3. 
But "the law on the book." appears to have influenced production practice but 
alightly. See McCo, v. Arltllfllill Nlltional Gill Co., 175 La. 4B7 (193a), where it 
wu held that defendant's allowing a well to blow to the air "on an average 
40,000,000 cubic feet of gal daily" (according to plaintiff) for 1,165 days, a 
.ubatantial part of thi. period in open violation of a restriction order of the State 
Conservation Department, waa tl __ ", .bltJ ... in;"";" 10 far aa adjoining land 
owners were concerned I (The apparent reason of the defendant for letting the gas 
eaeape wa. the hope that thereby oil might be .ucked into the well-bore.) See allO 
Higg;1JI Oil tmtl F",I Co. v. G_tmly Oil Co. 145 La. all (1919), and SIIII. 
v. Tlwill Oil tmtl Gill Co., 162 La. 165 (19d) I and compare Federal Oil Con
aervation Board Report V, 1932, p. sa. It wu not until 1936 that effective oil 
proration was established in Louisiana. By Act No. U5, Acts of Louiaiana, reg. 
tell., 19]6, in addition to the provision of new and more definite IUhatantive 
rules, the office of the Commissioner of Conservation wu created, with adequate 
authority to enforce them. See G. A. Wilson, "Recent Developments in Louisiana 
Oil and Gat Laws," TtJtm. LIft» R..Mw, Vol. II (19]7), p. 553. 

-KaDSal R. S. Supp. Laws of 1931, c. ad, Statutee of Califomia,I9]I, Co SiS 
(see Deering, General La"" of California, Vol. a (1931), Act 4916, p. a39I); 
General Laws of Mississippi, 19]1, C. III (Mississippi has only an insignificant 
output of oil and does not rank high even in gas production, and the meaIUl'e 

may be considered either anticipatory in character or imitative of neighboring 
Itatea) 1 La"" of New Mexico, 1935, c. 7al Acts of Arkansas, 1939, Act 1051 
Public Acts of Michipn, 19]9, Act No. 61. 
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California law was repealed in 1932, but some regulation of pro
duction has been continued under an earlier gas-oil ratio law!O 

California is of particular interest because of the control of pro
duction through voluntary arrangements. The procedure followed 
is much the same as that established by law in Oklahoma, Kansas, 
and Texas, except that the "machinery" is provided by a private 
organization, the Central Committee of California Oil Producers. 
This committee selects an Oil Umpire, who with his staff sets 
the state allowable, distributes quotas therein among the several 
fields, and supervises the allotment of participations in the field 
quotas among the operators. The sanctions relied upon to secure 
adherence to the program and compliance with orders are numerous 
and devious. While the application of the gas-oil ratio law is not 
rigorous, it appears to serve as a buttress to the proration program. 
Other factors are the control of important pipe lines and auxiliary 
plants, such as facilities for the extraction of gasoline from natural 
gas by the major integrated companies, and the close relations 
maintained by members of the cartel with pipe-line companies, 
marine shipping concerns, and other outside interests. Perhaps 
the most potent sanction of all is the fear of a general abandonment 
of concerted curtailment (which need not be put forward in the 
form of a threat, of course). Occasionally the ''voluntary'' restric
tion program has broken down, but it has invariably been resumed 
within a short period.51 

Another example of voluntary control existed temporarily in 
Arkansas, where in March 1938 a voluntary proration program was 
inaugurated under the aegis of the State Board of Conservation!1 

.. Act of May z8, 1919. Statutes of California, 1919, Co 535. known aI th~ 
Lyon Gas Conservation Act. See abo Statutes of California, 1911, c. 791, IeC. 

8 (d). This gas-oil ratio law was upheld in Bandi,,; v. Superior Court, :&84 U.S. 
8 (1931). 

California in 1939 re-enacted an oil production law, but it Wat repealed om 
referendum the same year. 

N For a fuller discussion of the repeal of the Sharkey (proration) Act and 01 
the d,elopment of voluntary proration in its stead, see: Watkin., Oil: Stabiliu
lion or Conservation? Chap. XIII. Compare testimony of E. W. Pauley at Hear· 
ings (House) on H.R. 9676, 73 Congo 1 sess., May lo-June 7, 1914, Oil and 0;' 
Pipe Lines, p. 108 H.; and testimony of J. R. Pemberton in 76 Cong. 3 sea 
Petroleum Investigation, Hearings ... , Pt. z, p. 711 H • 

.. See Arkansas Board of Conservation, Petroleum Dwelopment in ArlelltlllU 
Z9J7-38; and O. C. Bailey, "Conservation of the Oil and Gat Resourca of tlu 
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Though, in the absence of a specific enabling act," the Board could 
not compel adherence to its (proration) orders, such orders were 
nevertheless issued, and through agreements with leading operators, 
and the passive cCH>peration of others, they proved reasonably effec
tive in several fields. The standards adopted apparently represented 
a closer approach to those indicated by current technical knowledge 
of "reservoir behavior" than those in force elsewhere!· As we 
have noted, this legislation was succeeded in 1939 by a statute 
imposing compulsory standards. 

Tr,Ms. On the whole, there has been discernible, particularly 
within the past three or four years, an increasing emphasis on the 
conservation aspects of proration and waste prevention. The engi
neering factors governing efficient recovery practice have received 
greater attention in comparison with the stabilization of markets. 
Restriction of production is still based generally and primarily upon 
estimates of market demand, but within the limits thus ascertained, 
there has been increasing effort to distribute quotas so as to maxi
mize ultimate recovery. The significance of pressure differentials in 
the reservoir has become more widely recognized, and here and 
there efforts have been made to construct proration formulas which 
will take account of this factor!· Perhaps the most significant de-

State of Arkan ..... SOUl"- Cons"",,,';on;s', October I93S. The author ia chair
man of the Arkansas Board of Conservation. 

• Act No. &34, approved Mar. :as, 1913, tpecifically authorized PI proration, 
but not oil proration. See Pope'. Digest of the Statutes of Arkan ... 1937, Vol. :a, 
Re. 1046S. (The whole conservation act ia found in IeCI. 10461-1049:a.) An 
indirect basi. for the Board'. initiation of proration machinery may pOllibly be 
found in aee. 10471, which authorize. the Board, in general terms, ''to It9P and 
prevent waste of oil and gas." 

II The deacription of the proration formula given by Bailey in ''Oil and Cas 
Resources of Arkan ..... SOI4lIl_ CIJtIS-,;onuI, is: " ••• mnce obaerved reaer
voir pre .. ure i. the best index of reaervoir energy available, production ia controlled 
on the basi. of a fifty per cent acreage and a fifty per cent pressure formula with 
ps-oil ratio as a compensating factor." What thia signifies ia that the Board 
endeavored, by the inclusion of the acreage factor, to minimize the stimulus, 
which the usual form of proration initiates, to excessive drilling. By a combination 
of the factOli of obaerved preuure decline, and preuure diilerentials and of gas. 
oil ratio trends, a rate of withdrawal that approached maximum utilization of 
reaervoir energy wa. determined. The performance of each reaervoir OD which 
operation. were proceeding was recorded OD a control chart, and tendenciea toward. 
waite were readily apparent. 

• See L. L. Foley, "Proration of Allowable Oil Production," A.P.I .. DrillinJ 
MIl ProJuclio,. "«he,. 193 7, p. 4& 7. It ia in the comparatively newer oil-
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velopments in this direction have been in administrative rules and 
regulations, but statutory standards have also undergone changes, 
providing the necessary sanctions. 58 

m. FEDERAL REGULATION 

The special activity of the federal government with respect to 
the oil industry began during the World War. The chief reason 
for the control which was attempted during the war was the need 
to speed up production and distribution of oil to meet war demands. 
This was accomplished, first through a committee of the Council 
of National Defense, and then by the Oil Division of the United 
States Fuel Administration, with the assistance of a National 
Petroleum War Service Committee composed chiefly of producers, 
but including representatives of other interested groups. In view 
of the possible conflict with the anti-trust laws, an agreement was 
reached between the Federal Trade Commission and the Fuel Ad· 
ministration, whereby the latter became the controlling authority 
in the oil industry for the duration of the war. 

Since 1920, federal laws have been enacted regulating the search 

producing states, and still minor contributoR to the national supply, however, luch 
as New Mexico, Arkansas, and Louisiana, that these tendencies have b«n mM 
marked. But progress in this direction in Texas has also b«n noteworthy. Com. 
pare N. Ely, "The Conservation of Oil," HanJarJ Law RftJUw, Vol. 51 (1918), 
pp. 1133, 1137; and J. E. Pogue, "An Equilibrium Theory of Proration," 
Petrokum DftJelopment and Technology (1938), p. a74; also J. E. Pogue and 
A. Sachs, "Internal Problems of Proration in Oil Conservation," Transcript of 
Proceedings of Interstate Oil Compact Commission, Colorado Springs, July 29, 
193 8• 

-Thus, the general revision of the Oklahoma proration lawl in 19l5 pointed 
towards the objective of conservation in two ways. In the first place, it changed 
the title of the law from Proration Law to Conservation Law, and made a 
similar change in the titles of all administrative agencies and officen (excepting 
the Corporation Commission). Secondly, it added to the definition of waites pro
hibited ''the use of reservoir energy for oil producing purposes by muna or 
methods that unreasonably interfere with obtaining from the common IOUrce of 
supply the largest ultimate recovery of oil." See Oklahoma Session Laws, 19H, 
P.232• 
T~ also, by an amendment to its conservation statutes ~ in 1935, empha

sized a ~ilar aim. It prohibited "physical waste or 1011 incident to ••• 10 drilling 
••• or operating .•• wells as to reduce .•. the total ultimate recovery of crude 
petroleum or natural gas from any pool," and ''waste • • • incident to • • • the 
unnecessary, inefficient, excessive or improper use of the reservoir energy •.. in 
any well or pool." See Vernon's Tens Statutes, 1936, Art. 6014 (f) and (g). 

Similar provisions are to be found in the Arkansas and Michigan laws of 1919. 



PBTROLBUM AND NATURAL GA! 1009 

for oil and gas on public lands, and providing for the supervision of 
production 10 that it will conform to the best practice and result in 
maximum total recovery with minimum waste." The oil reserves 
owned by the federal government are small, probably under 5 per 
cent of the total, and output on such public lands forms an even 
smaller fraction of the total .. • Such lands are important neverthe
less as providing a field for the application of the best technical 
knowledge, and the development of standards of operation which 
may serve as an example for other operators. 

The next stage in federal regulation of the oil industry came in 
1914 when President Coolidge created the Federal Oil Conserva
tion Board, with the Secretary of the Interior as Chairman. Both 
the fear of future shortage and the current decline of oil prices 
were given as explanations for the President's action. When hear
ings Were first held by the Board in 1916, prices were again rising 
and interest in restriction of production had declined. Then fol
lowed a period of rapid discovery, increased output, and declining 
prices. It was perhaps in response to these conditions that the 
Board proposed an interstate compact under which output could 
be restricted. In 1919, the Chairman of the Board called a confer
ence of the governors of the oil producing states, in the hope 
of reaching a joint agreement on measures to restrict output, but 
nothing came of it. In 1930 the Board recommended a conserva
tion measure, including voluntary co-operation for unit operation 
of single oil pools, and exemption of such action from the provisions 
of the anti-trust acts. The Board's continued interest in voluntary 
interstate agreements probably contributed to the mid<ontinent 
Governors' Conference of 1931, out of which grew a production 
agreement for the mid<ontinent area that lasted to the end of 
1931• The agreement was modelled after that recommended by the 
Board and was formally considered by it in April 1931'" 

With the enactment of the National Industrial Recovery Act, 
the federal government embarked on an extensive program of regu
lation of the oil industry. This regulation was only in part in-

.. N.R.C., £-11 RIIOWCII, p. 1111. 

-The lame, pp. Ill-U. 
- The aame, pp. 1'7-,1, all-n. 
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fluenced by the N.R.A.'s general oPjective of stimulating recovery 
from depression; in part it was related to earlier special controls 
over the oil industry exercised by both the federal and the state 
governments. The state proration measures proved inadequate to 
maintain prices in the face of the declining demand that came with 
the collapse of economic activity after 1929. There was some re
covery of prices in 1931-32, but a new period of decline began in 
January 1933. In response to these conditions, the Secretary of the 
Interior called a conference of governors of oil-producing states 
for March 27, 1933. While there was no agreement on measures 
to be taken, one group of the conferees recommended federal legis
lation to enforce state laws and regulations. In the face of a further 
increase of production in East Texas, bills were introduced in the 
Congress, embodying this recommendation. The National Indus
trial Recovery Act was being considered at the same time, however, 
and at the suggestion of the President, oil regulation was made 
a part of this general measure,60 which became law in June 1933. 

Under section 9(c) of the Recovery Act, the President was au
thorized to prohibit the movement in interstate and foreign com
merce of petroleum or its products, if produced in violation of 
the various state laws and regulations. This authority the President 
subsequently delegated to the Secretary of the Interior, who ap
pears to have exercised it chiefly in the case of the East Texas out
put, first through a system of affidavits, and subsequently through 
the Federal Tender Board. In January 1935 the . Supreme Court 
invalidated section 9(c) of the Recovery Act, as an improper 
delegation of authority, and the Tender Board ceased to function,,1 

Regulation was also attempted under the N.R.A., in this as in 
other industries, through a code of fair competition. The code for 
the petroleum industry was approved on August 19, 1933 and be
came effective on September 2, with the Secretary of the Interior 
as administrator. Wages and hours in the industry were covered, 
as ~y were ,in all the N.R.A. codes. There were also provisions 
for price-fixing, for the approval of plans for developing new oil 
pools, for the limitation of imports and of withdrawals from stor-

.. The same, pp. 391-93. 
11 Panama Refining Co. v. Ryan, "93 U.S. 388 (1935). 
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age, and for a possible lubstitute system of production control to 
replace that which lection 9(c) of the Recovery Act was designed 
to make effective. The code provided further for estimates of pro
duction required to meet market demands, and for the allocation 
of the estimated total among the producing states." Along with 
the other N .R.A. codes, this form of federal regulation ended with 
the invalidation of the N.I.R.A. in May 1935. 

After the invalidation of section 9(c), Congress, on February 22, 

1935, enacted the Connally Act, prohibiting interstate and foreign 
commerce in contraband, or "hot," oil, thus re-establishing the 
utilization of federal authority to make state laws more effective.·' 
With the Secretary of the Interior as administrator of the Connally 
Act, a new Federal Tender Board was established for the East 
Texas area on March I, 1935. To this was added a Federal 
Petroleum Agency to investigate and administer applications for 
approved tenders filed with the Board.·· To assist in the adminis
tration of the act a Petroleum Conservation Division was set up 
in the Department of the Interior. The proscriptions of the act, it 
should be emphasized, relate only to oil produced in violation of 
quantitative restrictions set by state laws on oil production, and not 
to oil produced in violation of the technical methods of production 
which are prescribed by the states. 

While the role of the federal government is thus principally that 
of making more effective the output restrictions of the various 
states, estimates or forecasts of demand are made by the United 
States Bureau of Mines, and these influence the authorized quotas 
of production set by the various states'" 

Intermediate between the several states and the federal govern
ment, there now exists an Interstate Oil Compact Commission, to 
which the states of Texas, Oklahoma, Kansas, New Mexico, and 
Colorado adhere." Aside from. acting as a clearing house for in-

- Compare Watkins, Oil: S",biliutl;Ofl or CON.-tiofl' pp. B-71. 
- Though first enacted for a period of approximately two yean, it was IUiJee.. 

quently extended for two more yean and then for an additional three yean (to 
194')' 

.. Less formal method. are uled in are .. other than East Texas. 
- See N.R.C., Elflrg1 R.,owul, pp. 111,401-041 and discussion below, p. 101]. 
-Illinois adhered to the compact until Sept. I, 1919, but, although the goftnlor 

i, authoriled to continue adhaeac:e. be haa not at thia writing done 10. 
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formation, its activity has been confined chiefly to promoting the 
acceptance as a basis of production control of the "market forecasts" 
made by the United States Bureau of Mines.8T 

The present Interstate Oil Compact is an outgrowth of several 
earlier attempts to effect co-operation between the states. We have 
already noted the initiative of the Secretary of the Interior in 
calling conferences in 1929 and 1933. On December 3, 1934 an
other attempt was made to establish a compact at a conference of 
governors. At this conference proposals were made that federal 
legislation be recommended, designed to establish output quotas 
for the various states, to restrict international imports, and to pre
vent the movement of oil produced in violation of state laws; and 
it was proposed that an interstate compact be formed to co-operate 
with the proposed federal agency and to foster conservation meas
ures. Although favored by some states, the proposed action was not 
acceptable to Arkansas, Louisiana, and Texas. Apparently the chief 
ground of opposition of the Texas representative was unwilling
ness to take away from the state government control over produc
tion.6s An agreement along somewhat different lines was effected 
at a third meeting on February 15 and 16, 1935, and was subse
quently ratified by New Mexico, Kansas, Oklahoma, Illinois, Colo
rado, and Texas. Two of the states which were opposed to the 
earlier and stricter agreement-Arkansas and Louisiana-were not 
parties to this compact, while California, which favored the stricter 
agreement was also outside.811 

The stated purpose of the existing compact is "conservation" of 

IT N.R.C., Energy Resources, p. all . 
.. The same, p. 397 • 
.. The compact was submitted to Congress in April 1935 and ratified on Aug. 

a7, 1935, 74 Congo 1 sess., Pub. res. No. 64. (The same, p. 398.) It is perbapt 
worth noting that the bill involved originally contained a provision for a federal 
agency to determine the reasonable market demand for oil, from time to time, 
and the amount to be produced by each state. Only the compact portion of the 
bill was adopted, however. 
O~inally adopted for two years, the compact was .ubsequently ratified by 

the va?ious state legislatures and Congress for another two years, to Sept. I, 1939, 
after which it was once more extended for two years (without Illinois as a member, 
however, as noted above). 

Congressional hearings to consider further regulation of the oil induetry were 
held in 1939 and 1940 (76 Cong., Petroleum ImJell;gation). 
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gas and oil. For this purpose each state agrees, among other things, 
to enact and administer laws designed to prevent inefficient gas
oil ratios, the improper usc of reservior energy, and the location 
and operation of wells which result in "physical waste" or "loss 
in the ultimate recovery" of gas and oil. They agree also to deny 
access to commerce to oil produced in violation of state conservation 
laws. While the agreement specifically disclaims as an objective the 
joint limitation of "production of oil or gas for the purpose of 
stabilizing or fixing the price thereof," the states can of course 
effect the same result by action ostensibly ~ken on conservation 
grounds. Under the interstate compact, a commission was estab
lished to investigate methods of conservation, and to make recom
mendations for carrying these into effect.TO 

As was noted above, estimates of oil "requirements" are now 
made by the United States Bureau of Mines. These estimates are 
made for the country as a whole, and by producing states, and are 
said to be "of value to the Interstate Oil Compact Commission and 
the individual state agencies in establishing their conservation pro
grams.JJ11 Since the estimates are based exclusively on market condi
tions (that is, the amount that will be absorbed without breaking 
the price), it is obvious that to the extent that the states regulate 
production with a view to making actual marketings conform to the 
forecasts, the ostensible conservation program becomes one of mar
ket stabilization. To what extent the state regulatory bodies con
sider themselves bound, under the interstate compact, to usc the 
Bureau of Mines estimates as the basis of quotas is not definitely 
known.Y1 It is possible, however, to compare the state allowables 
and actual production in the various states with the Bureau of Mines 
estimates. This is done in the accompanying table for the years 

• At thi. writing, no recommendalioDi have been advan«d by the committee. 
See 74 Congo S -. P.,""- I_Sli,III;01I, Bearin,. ••• , PI.. " p. 911 fl . 

.. N.R.C., E_" R.IOWCII (aec:tion writteD by Alfred G. White, Chid EcoDo
mist. Petroleum ECOIIomica DivwOD of the Bureaa of Miaea), p. 401. Compare 
.1-...1 R'I'"" ollA. D.,.,."" ollA.l",Irior, Ipj9. p. 151. 

D It it Dot without internt in thia CODnection that the Tena State Senate OD 
May 7. 1937 authoJ'iad the governor to C&D«l that llate's membership in the 
compact wbenever Texaa was "oot allotted ib reasonable and proportionate thare 
of tbe produc:lioD of oil." N.R.C .. E_" Ruo""~I, pp. 191,400• 
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1935 to 1939 (average of daily averages, by months, in thousands 
of barrels). 78 

1935" 1936'° 1937'° 1938'" 1939" 
Bureau of Mines estimate ....... 2,352 2,588 3,086 3,108 3,032 
State allowables (total) ........ 2,414 2,697 3,188 2,979 2,955 
Actual production ....... " .... 2,492 2,771 3,227 3,037 2,966 

It will be seen from this table that there has been a close conform
ance of both the state allowables and actual production to the Bureau 
of Mines estimates of demand. 

There has been considerable concern in the past three years, in 
the states which regulate oil production, over the phenomenal in
crease of output in the state of Illinois, which does not impose such 
regulations. In 1936, the monthly average of crude petroleum pro
duction in Illinois was under 400 thousand barrels. By February 
1940, Illinois production had grown to over II million barrels a 
month, a figure in excess of 10 per cent of the total output for the 
United States.16 Illinois is the only major producing state which 
does not impose special regulations over the production of crude 
petroleum, and there is fear that the failure to restrict output there 
may lead to the curtailment or abandonment of regulation in other 
states. 

IV. APPRAISAL 

As was noted above, the legislation described in sections II and III, 
as well as the advocacy of further legislation and administrative 
regulation, stems from several distinct forces. In so far as it aims 
merely to assure a more equitable distribution of the content of 
oil or gas deposits among the owners of the surface and their lessees, 
it raises no fundamental issue of public policy. It is analogous to 
limitations on the permissible catch of fish and game, and, more 
closely, to restrictions on the use of running water (for instance for 
irrigation purposes) to the detriment of owners of property located 
further down the stream. The range of appropriate public action 
depends on what is technically and administratively feasible, rather 

... Jlta for 1935 and 1936 from Minerals Yearbook, '937, p. 981; for 1937, 
from the same, 1938, p. 819; for 1938, from the same, 1939, p. 934. Data for 
1939 secured from the Bureau of Mines. 

,0 Includes the states of Tex., Okla., Calif., Kan., La., and N.Mex. 
II Includes the states listed above and Ark . 
.. Information from the Bureau of Mines. 
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than on any unsettled issues, either of equity or of the economic 
consequences of such action. The rule of capture is not an immu
table law of nature. Of more importance, and of more general inter
est, are the assumptions of regulation with regard to "conservation" 
and "stabilization." 

A few remarks on the nature of conservation will be of assistance 
in evaluating these phases of the special regulation of the oil in
dustry, and more particularly the extent to which further federal 
participation is appropriate. Two distinct though interrelated as
pects of conservation must be noted-the elimination of waste and 
the postponement of use. 

T h(l eliminillion 0/ wasle. In one sense, conservation means the 
elimination of waste, that is, the prevention of loss at a cost less 
than the loss would involve. With reference to the oil and gas 
industries the wastes can be classified as follows: 

I. First, there is the waste, not of the oil and gas resources 
themselves, but of other resources used in these industries. In the 
oil industry, multiple ownership and the rule of capture are re
sponsible for a greater amount of investment than would be under
taken by a single owner of an entire pool. If voluntary agreements 
between owners could be effected, or if a satisfactory substitute for 
the rule of capture could be elaborated, this type of waste might 
be eliminated without any direct regulation of the rate of output. 
Unit operation of oil pools is intended to accomplish this result. 

On the other hand, mere restriction of output, where quotas are 
allotted on a per-well or well-capacity basis without restriction on 
drilling, may actually lead to a greater investment than under 
unregulated conditions, since each owner can increase his share by 
drilling additional wells. The results are precisely those which olr 
tain under cartel arrangements when the price is increased, but 
entry, with reallocation of quotas, is left open. The price will be 
kept high, but as new investments are made, idle capacity will in
crease, and the rate of return will be driven down toward the com
petitive level. 

2. The most important type of waste is that which renders a 
certain amount of oil deposits irrecoverable, or recoverable only at 
a greater cost, because of failure to make the best use of the reser-
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voir energy as a means of bringing oil to the surface. In the absence 
of regulation, the owner or lessee of an entire oil pool would have 
two alternatives. By letting the oil flow freely he could recover 
a certain amount of the reserve. Then, when it became necessary 
to resort to secondary recovery methods (such as gas lift, water 
flooding, compressed air, gas repressuring, or ordinary pumping) 
he would continue to recover oil as long as it was profitable to do 
so. When this was no longer the case, he would abandon opera
tions. This would leave a certain amount of oil-large or small
still under ground. Alternatively, he could regulate the rate of flow 
to conserve reservoir energy, as a result of which a larger quantity 
could be brought to the surface with natural energy, thus delay
ing the secondary recovery stage, after which production would 
continue as above. It is certain that the second method-the more 
careful use of reservoir energy-leads in the long run to lower costs 
per unit of output and thus eliminates the waste of other resources, 
and also leads to a substantially larger ultimate recovery of the 
oil reserve. 

If single ownership of the rights in an oil pool were the char
acteristic pattern of the industry, individuals might be expected to 
follow the method of recovery which would yield the greatest out
put at the least cost, with due consideration for the risks of future 
changes in the value of oil and for the costs of delaying recovery. 
In fact, however, for reasons set forth in section I, unified ownership 
or control of an entire oil pool is seldom encountered. Under the 
rule of capture, with control divided among a large number of 
holders of contiguous areas in the pool, it is unprofitable for any 
one owner to attempt to increase ultimate output by holding back 
the flow of oil so as to maintain .the optimum rate of pressure de
cline. Some form of co-operation is essential, and it is usually im
possible to secure this by voluntary action, since anyone owner will 
gain a great advantage by refusing to co-operate if the rest of the 
owners follow a plan designed to secure maximum ultimate re
cover). But, if by the use of governmental authority all owners 
are required to hold back the flow of oil to the rate which is tech
nologically most efficient, both the operators and the consuming 
public are benefited. 
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3· The third and least important type of waste results from the 
non-usc of some of the resources brought to the surface. How
ever important this may have been in the past, it has now been 
practically eliminated, so far as oil is concerned, chiefly through 
the controls which have been imposed over production, the advance 
in knowledge of how to drill safely and how to store cheaply, 
efficiently, and safely, combined with a steady expansion and im
provement of facilities for transporting and storing oil.TT 

It is in respect to loss of natural gas by its being allowed to blow 
to the air that the most spectacular so-called wastes have occurred 
in oil and gas production. It is to be noted that a large, perhaps 
the major, part of these natural gas losses is chargeable directly to 
oil production, rather than to operations concerned primarily with 
natural gas recovery." The urge to secure early access to, and as 
large a proportion as possible of, the oil in a common source of 
supply has frequently led operators, under the competitive pres
sure of the rule of capture, and in the absence of an immediately 
available market, to release the full natural flow of gas from their 
wells.'· The waste-prevention legislation noted above, particularly 
as represented by the gas-oil ratio laws of several of the oil-pro
ducing states, and the proration of oil output, have had a marked 
influence in bringing about a substantial curtailment of above
ground losses of natural gas. It is conservation of oil rather than 
gas which is the purpose of this legislation, but an incidental effect 
is a slower withdrawal of gas, and more of it may consequently 

"!ke H. C. Miller and B. E. Lindsly, "Report on Petroleum Production and 
Development," in 73 Cong., P6tro/nma 1_6st;g.'io", Hearings ••• , Pt. II, 
pp. 1147-48, lIa6-.n. 

• See Scott Turner, "Conservation of Natural Gas in Relation to Some Recent 
Development.," U. S. Bureau of Mines Information Circular 639a (1930) (esti
mates 60-70 per cent produced in conjunction witb oil). Later estimates by the 
Bureau place the figure at about 5S per cent. See report on "Conservation of 
Petroleum and of Natural Gas," prepared by U. S. Bureau of Mina, T"ir4 WorLl 
Poww CO"fllr6"C6 ('936), Vol. VI, sec. IV, p. 774. 

II See ]. S. Ross, E"gitllning R6,orl 01 Collon f.tlly FuLl, Technical Paper 
504, U. S. Bureau of Mines (193') I and, on gas waste in Oklahoma City, H. B. 
Hill and E. L. Rawlins, Esl;""'6 011"6 G.s R6S_S 011"- Oltl."o",. Cit, Oil 
FulJ, Report of Investigation. No. 3117, U. S. Bureau of Mines ('933), p. 51. 
In the Cotton Valley field the gas was frequrntly allowed to blow .imply in the 
hope thereby of bringing oil to the well. In the Oklahoma City field, on the other 
hand, the waste &rOle chieBy fzom aD uc:essive gas-oil ratio. 
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find a market. In addition, as we have noted, there has been legisla
tion dealing directly with the conservation of gas. 

Postponement of use of oil tmd gas. The term "conservation" is 
also used to connote a mere spreading of the use of mineral re
sources over a longer period, without reference to a possible increase 
of ultimate recoveries.80 It is apparent that conservation in the sense 
in which it is used in the preceding section-waste e1imination
also requires lengthening the period of production and slowing 
down the rate of recovery in the first part of the period. To clarify 
the problem, however, it is best to assume that everything is already 
being done which can be done to operate individual pools in the 
most economical manner, and consider as a separate problem the 
further reduction of output with a view to lengthening the life of 
reserves. Specifically, a proposal for conservation in this sense im
plies (in so far as it is not merely a cover for price maintenance in 
the interest of operators) that, because of the importance of oil in 
our economic life and the limited supply, it is in the social interest 
to restrict current output beyond the point to which the owner of 
an oil pool would restrict it in the light of his costs of doing so and 
of current and prospective prices. The validity of this implication is 
very dubious in view of the continuous discovery of new supplies!1 

Market stabiliz.ation. "Conservation" in either sense, it should 
be noted, is very closely related to the pressure for "stabilization" 
of the industry, which is concerned primarily with increasing the 
profits of producers. For it is impossible to restrict production, in 
the interest either of increasing total output or of lengthening the 
life of the supply, without raising the price, at least in the begin
ning, and the one purpose can readily be used as a cloak for the 
other. The issues involved in so protecting the members of an in
dustry are similar to those discussed above in connection with the 
special treatment of the coal industry. 81 

so "The general goal of all federal-state legislation affecting oil and natural gal 
should je to eliminate waste of these .resources and to st,.etch the life 0/ ""Jer
g,.ound ,.eserves ove,. as lo"g a period as possible without u"July ,.estricti"K lhe 
mo,.e impo,.tant uses 0/ the proJucts." N.R.C., Ene,.gy ReloUf'ces, p. :I. ItaliCl 
supplied • 

• , Compare p. 990n . 
.. Compare p. 986. 
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Tnl roll olIn" lederal gOfJernmenl. To further conservation 
(in both senses), it is urged that the federal government must 
play a larger part than it haS in the past. This is urged on the 
grounds that the various states are not likely to show the necessary 
interest in conservation problems, and that interstate competition 
will prevent those which do have a proper appreciation of the 
problem from going as far as is essential. The major current pro
posal provides for added controls over physical waste to be im
posed by the federal government.·1 It suggests restrictions over the 
use of reservoir energy, and over well spacing, drilling practices, 
well casing, well completions, oil-gas ratios, the rate and manner 
of water encroachment, the escape of gas, and the above-ground 
disposal of crude oil. 

Is federal action necessary to effect such controls? There is some 
doubt as to whether individual states are likely to enact legislation of 
this character. Producers are often opposed to such requirements, 
unless they are also to be imposed in other states, on the ground 
that there would result a restriction in output which would ad
vantage producers in the states which do not impose such restric
tions;" and they often oppose the restriction of output independ
ently of the action taken in other states, because of the risk of a 
future decline in the price of oil. Moreover, the state administra
tion may be more interested in current tax revenues from oil than 
in a long-run program of conservation. 

It is even more clear that the states are not appropriate units 
for output restriction to raise prices. It is to the advantage of pro
ducers in any state which docs not impose such controls to increase 
their output, thus nullifying any tendency toward a price increase. 

• 7' Congo I Ie"., H.R. 7371 I and 7' Congo P,IrO/.- I_s';g";o", Hea ..... 
in;: ••• , , part .. 

It is to be emphuized that the technical advantagca of restricting output to 
increaac ultimate recovery cxilt independently of whether other ltatea impoee 
similar control. over other pool .. Indeed, the ultimate pOI in one pool may be 
increaeed from spreading a larger output over a longer period, since Jlush pro
duction in other pools tend. to make pricea lower in the preeent and higher in 
the future. The concern of operaton over the relative preeent and future worth 
of oil, and the pecuniary intereat of produceR in eeeing restrictioDi placed on 
other producers, merely illuatrate the way in which considerations of efficient 
technique arc intertwined with the purpoee of price control. 
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Voluntary co-operation between the states is subject to the same 
tendency to break down as cartel arrangements in industry and 
similar restrictions on agricultural production. New discoveries 
within a state will necessitate reallocation of quotas, and each state 
will always try to get as large a quota as possible for its own pro
ducers. 

If controls either to avoid physical waste, or to restrict output for 
the sake of higher prices, are desired, it may therefore be necessary 
that the federal government exercise final control over the amount 
of oil to be produced nationally and over its proration among 
the states. It seems clear, moreover, that to be fully effective the 
control must sooner or later be extended to exploration and dis
covery. In so far as these are related to the profitableness of cur
rent operations, higher prices will result in bringing in additional 
new supplies. Leaving such operations unchecked, and reallocat
ing the permitted output among old and new producers, will cer
tainly result in wasteful employment of resources in general, and 
may result in waste of oil resources. 

It is beyond the scope of this volume to undertake an appraisal 
of the controversial and highly technical questions of the extent 
to which the special regulations that have been imposed on the oil 
and gas industries have in fact resulted in the prevention of unneces
sary losses (either of the mineral resources themselves or of the re
sources used in the process of production) or of the further ques
tion of the cost which the program has imposed on the public. It 
seems clear that these regulations do tend to bring about a ma
terial increase in the recovery of oil, and some saving of pumping 
costs. The effect on other costs, particularly on the costs of well
drilling, has not been subjected to sufficient study to warrant con
clusive comments. 

Of the various phases of regulation, the only one which raises any 
serious question of public policy is the restriction of output. Other 
parts of the program, such as requiring the plugging of abandoned 
wells lb keep water out of the productive sands, restrictions on free
dom to let gas blow to the air, and fire prevention measures, if 
technically in accord with engineering knowledge, are clearly in 
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the public interest. The reasons for restriction of output, however, 
are worthy of brief recapitulation and comment. 

As has been noted, restriction of production has been motivated 
by three purposes: first, to increase ultimate output and reduce the 
cost of production per unit of product; second, to hold up prices for 
the benefit of the industry itself; and, third, to shift consumption of 
gas and oil in part to a future date when they may be needed more 
than they are now. With regard to the first objective the interests 
of the industry and of the public are generally in harmony. With 
respect to the second they are in conflict. With regard to the third, 
the situation is not so clear, but we believe no clear case has been 
made for the necessity of public action to lengthen the life of re
serves, except as that is involved in increasing ultimate recoveries. 

To a considerable extent all three purposes are served by the 
same measures. Up to a certain point, the restriction of output is 
an appropriate means to accomplish all three purposes, but beyond 
that point it serves only the second and third. II Public support for 
restriction of production has been won on the ground of its effect 
in conserving these resources. It is safe to say, however, that the 
motives of the most active proponents of the legislation, and of 
many administrators, have been more closely related to the second 
objective than to the first or third, as is evidenced by the attention 
paid to the price situation in regulating the rate of output. We ex
press no judgment as to whether the amount of restriction actually 
carried out is materially greater than that necessary to accomplish 
the genuine purpose of a desirable type of conservation." Cer
tainly, however, there can be no presumption that the two standards 
of conservation and of stabilization will coincide. 

• If the purpose were really to conllerve lupplies for the future rather than to 
increalle produce"" revenue., it would teem appropriate to tu away the excesa 
profitt resulting from the higher prices that accompany the curtailment of supply. 
If that ia legislatively and adminiatratively impracticable, the purpoee might be 
accomplished by a heavy tax 00 productioo or 00 eelected non-esllential _ of 
the product. 

• The following opinioo 00 this poiot has beeo expreseed by]. E. Pogue: " ••• 
judging from preliminary Itudiea, the difference betweeo the aggregate optimum 
productioo rate of our oil field. and market demand is oot lubstantial ••• .0' Eeo
.0"';(10/1'" P.wolnma /UIII'" (1939), p. a3. 



CHAPTER XXVI 

FOODS AND DRUGS 

A final group of industries which has been subjected to govern
mental controls of a character that justify its inclusion in the 
special areas of regulation consists of foods and drugs. Certain of 
the regulations in the field of foods and drugs were discussed in 
Chapters IX and XI of Volume I. The regulations there discussed 
are not special to foods and drugs, however. They are but a 
counterpart of similar regulations more widely applied. In this 
chapter we shall deal with those governmental controls over foods 
and drugs which place these industries in a special area of regu
lation. As in our other specially treated areas, the basis of dis
tinction is the degree of specific choice of final ends made by gov
ernment, and the extent and character of the limitations conse
quently placed on the free discretion of individuals. 

The distinctive regulations undertaken in the field of foods and 
drugs have been in the form of positive controls over and even 
prohibitions of import, production, and sale, and special taxation 
designed to restrict consumption. Primarily, this special treatment 
has rested on the importance of foods and drugs to public health 
and morals, and the fear that individual judgments cannot be re
lied upon to achieve social ends to the degree that has been true 
in most branches of industry. Conceptually, these regulations arc 
related somewhat closely to the efforts to prevent the deception 01 
consumers through the proscription of misrepresentation and the 
provision of knowledge, discussed in Volume I. In contrast with 
the controls there described, however, the assumptions here have 
been either (I) that the deception of buyers cannot be prevented 
merely by prohibiting misrepresentation and providing knowledge l 

or (2) that these means of preventing deception are so unreliable 
that~hey should not be trusted in view of the serious dangers at· 
tendant on consumer misunderstanding. There has also been II 

lack: of confidence that individuals, even if fully informed con
cerning the merits of these products, could be relied upon to recog· 

1022 
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nizc or heed social considerations, or always to evaluate properly 
the meaning of information in terms of their own personal interests. 

In addition to the preservation of health and morals, the sig
nificant purposes of the special regulation in the field of foods and 
drugs have been the protection of private groups against the com
petition of substitute products, and the facilitation of foreign sale. 
The detailed analysis which would be necessary to a full presenta
tion of the different objectives of these regulations is impossible 
here. Suffice it to say that, neither from the declarations of legis
lative intent, nor from other sources, is it always possible to deter
mine clearly the full range of purposes or the degree of importance 
which each purpose has had in the public mind; and the signifi
cance of each of these purposes has, moreover, varied from time to 
time, even with reference to the same product. 

I. nm PROTECrION OF HEALlH AND MORAlS 

In many instances it is the direct danger of physical injury to 
consumers which is primarily guarded against in food and drug 
regulation. This is true, for example, of the laws controlling the 
sale of poisonous or diseased animals, and unsound or unclean ani
mal or vegetable foods. In most of these cases the consumer has 
no desire to rely on his own experience in making purchases, and 
there is little likelihood that the articles would be demanded were 
their nature fully understood. In other types of food and drug 
regulation, however, the effect is clearly sumptuary, in the sense 
that consumption is restricted which might have existed were the 
consumer allowed a free choice and re~tion confined to the 
provision of knowledge and the proscription of misrepresentation. 

Special regulation in the field of foods and drugs to preserve 
the public health began as early as 1848 when a prohibition was 
placed on the importation of adulterated and spurious drugs and 
medicines.' In 1890 more extensive controls over importation were 
undertaken. It was made unlawful to import adulterated or un
wholesome foods or drugs, and vinous, spirituous, or malt liquors 
which had been adulterated or mixed with any poisonous or noxi
ous chemical, drug, or other ingredient injurious to health.& And 

• 9 Stat. L -37. 
• a6 Stat. L 414. 
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in 1902 proscriptions were placed on both the import and the inter
state sale of any virus, therapeutic serum, toxin, antitoxin, or analo
gous product applicable to. the diseases of man, until they had 
passed inspection for purity and quality and been licensed by the 
Secretary of Agriculture.s Twenty-five years later (in 1927) the 
import of milk from unhealthy cows was prohibited, as was that 
from cows not tuberculin tested, from unsanitary farms or plantsl 

and where the milk failed to meet certain bacteria tests.' 
Control over the interstate sale of foods was first undertaken in 

1884 with the enactment of a prohibition against the interstate 
transportation of diseased livestock and live poultry! The dis
closure of extensive frauds upon the government itself in the pur· 
chase of food supplies for the army during the Spanish-American 
War, and revelations sometime thereafter of the widespread dis
tribution of meats, especially canned meat-compounds, unfit for 
human consumption, led in 1907 to the passage of a comprehensive 
Meat Inspection Act.6 Under it, prohibitions were placed on the 
interstate sale of meat and meat products which were unsound, un· 
healthful, unwholesome, or otherwise unfit for human food; and 
a system of inspection was established for animals before slaughterl 

for the'meat and meat products after slaughter, and for the slaugh. 
tering and packing establishments themselves.T 

In 1906 our first general Food and Drugs Act was passed.' II 
prohibited the interstate sale of confectionery containing certail1 
enumerated mineral substances, poisonous colors or flavors, vinous: 
malt, or spirituous liquor, narcotic drugs, or other ingredient! 
deleterious to health. Similar prohibitions were placed on the sale 

• u.s. Code, Title 42, sees. 141-48. 
• U.S. Code, Title ZI, secs. 141-49. 
I U.S. Code, Title ZI, sec. 115. 
e See Harvey W. Wiley, An Autobiog,.aphy (1930); "Meat Packing," Encyclo. 

paedia of the Social Sciences, Vol. 10, pp. 242-6%; T. A. Bailey, "CongrelSional 
Opposition to Pure Food Legislation 1879-1906," American Journal of Sociology, 
Vol. 36 (1930); and C. C. Regier, "The Struggle for Federal Food and Drugl 

, Lefi~tion," Law and Contempo,.ary p,.oblems, Vol. I (1933), pp. ]-15. 
U. S. Code, Title ZI, sees. 71-96. In addition there should be mentioned the 

power of the Department of Agriculture to inspect cattle for the presence oj 
tuberculosis, and to require the disposal of those which react positively, and th. 
compulsory pasteurization laws which have been enacted in many states. 

• U. S. Code, Title ZI, sees. 8, 10, 15. For additional discuuion of food and 
drug legislation, see Vol. I, Chaps. IX and XI. 
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of foods, if they contained any added poisonous or other added 
deleterious ingredient which might render them injurious to 
health; or if they were composed in any part of a filthy, decom
posed, or putrid animal or vegetable substance, or of a diseased 
animal, or one that had died otherwise than by slaughter. Articles 
whose sale in interstate commerce was prohibited were also for
bidden to be imported; and, in addition, a proscription against im
port was applied to foods and drugs "otherwise dangerous to the 
health of the people of the United States." 

In 19381 these prohibitions were considerably expanded. The 
interstate sale of foods is now prohibited if they contain any poison
ous or deleterious substances which might render them injurious 
to health; if they are prepared, packed, or held under insanitary 
conditions which might cause them to become contaminated with 
filth, or rendered injurious to health; or if their containers are 
composed of any poisonous or deleterious substance which might 
render the contents injurious to health. In the regulation of con
fectionery there was added a proscription of alcoholic or non
nutritive substances, the latter being designed primarily to outlaw 
the inclusion of metallic trinkets, often swallowed unknowingly 
by children. The Secretary of Agriculture is also given power to 
list and certify harmless coal-tar products suitable for use in foods, 
and the use of uncertified substances is prohibited as "adulteration." 
Also provided was a system of emergency permits, whereby the 
Secretary of Agriculture may require the procurement of a li
cense for the sale of foods when there exist dangers of contami
nation injurious to public health which cannot adequately be deter
mined after the articles enter interstate commerce, and permitting 
him to set as conditions for the grant of such a license, require
ments concerning the manufacture, processing, and packing of the 
foods involved. 

The 1938 act added to the regulation of foods and drugs, rules 
concerning "devices" (defined as instruments used in the cure of 
disease, or which affect the bodily functions) and cosmetics. Rules 
similar to those applied to foods were made applicable to drugs, 
devices, and cosmetics. In addition, there were provided impor-

• sa Stat. L. 1040. 
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tant controls over the introduction of new drugs. Before a ne\1 
drug may now be introduced into interstate commerce, there mus 
be on file with the Secretary of Agriculture an approved applica 
tion. He may refuse such an application, if the drug has not beer 
adequately tested for safety in use, if tests show it to be unsafe, 01 

if the contemplated methods of manufacture, processing, and pack 
aging appear inadequate to preserve identity, strength, quality, 01 

purity. The 1938 act included also a provision prohibiting the im 
port of these various proscribed commodities, as well as those for 
bidden or restricted in sale in the country of production or export 

There is a second group of controls over foods and drugs which 
while concerned partly with the preservation of health, are relatec 
more or less inseparably to questions of morals. Most extensivt 
among the regulations having these objectives have been those ir 
the field of alcoholic beverages and narcotics. The habit-formin~ 
characteristics of these products have unquestionably influencec 
the special controls over their use, as has the fact that beyond : 
certain point their consumption renders the individual less capablt 
than otherwise, or even entirely incapable, of recognizing socia 
considerations or exercising judgment concerning his own persona 
interest. 

State and local governments have long regulated in detail tht 
manufacture and sale of alcoholic beverages, and in many state 
there have been (and in some three states continue to be) absolutt 
prohibitions. For a period of time, following the passage of the 
Eighteenth Amendment, the interstate sale and transportation 0 

alcoholic beverages was (with certain exceptions) prohibited b) 
federal law. At the present time, under the Federal Alcohol Ad 
ministration Act of 1935, permits are required for the manufacturt 
or sale of distilled spirits, wines, or malt beverages. Such permit: 
are withheld from those convicted of felony or misdemeanol 
(within a certain prior period), and those who, because of lack 0: 

bus~ess experience, financial standing, or trade connections, are 
deemed unlikely to commence operations within a reasonable pe 
riod, or to maintain their operations within the law.tO 

Somewhat similar in the degree of federal control has been the 

to u. S. Code, Title 2.7, sees. 2.03-04. 
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regulation of narcotics. Under an act of 1909 positive prohibitions 
were placed upon the import of narcotic drugs, except those neces
aary for "medical and legitimate uses"; II and under an act of 
1914 all those who import, manufacture, sell, or dispense narcotics 
are required to register and pay certain fees. lI These have been 
supplemented by other similar laws since, most notably by the 
Marihuana Act of 1937, which not only levies a heavy tax and 
requires the registration of importers, manufacturers, and distribu
tors, but also prescribes written order forms for all buyers, to be 
preserved by the seller for government inspection. U In addition, 
many states impose detailed controls over the sale and use of nar
cotics. 

Thirdly, combined considerations of health and morals have 
prompted various regulations of the sale of tobacco products, snuff, 
cigars, and cigarettes. In certain states the sale of some of these 
products was at one time completely outlawed; in others there 
have been (and continue to be) prohibitions on sale to minors. In 
the federal sphere, they have been subjected to especially heavy 
taxation, designed partly for revenue purposes, but partly also (on 
grounds of health and morals) to limit consumption. Similar taxes 
have been applied to liquor and narcotics. 

II. GROUP PROTECI10N 

A second category of regulations of foods and drugs is distin
guished by its purpose primarily to provide protection for certain 
types of manufacture against the competition of substitute products. 

One example of regulation in which it seems reasonably clear 
this purpose has been important is the Filled Milk Act of 1923.S. 
This law prohibits the interstate sale of filled milk, as an "adulter
ated" article of food, "injurious to the public health and ••• a fraud 
upon the public." Filled milk is defined as milk, cream, or skimmed 
milk, to which has been added any fat or oil other than milk fat, 
so that the resulting product is an imitation or semblance of milk, 
cream, or skimmed milk. In the enactment of this legislation em-

u u. S. Code, Title ai, eecs. 171-IS. 
ItU. S. Code, Title 16, eecs. 1]1]-11 • 
.. U. S. Code, Title 16, eecs. 1]99-99Q. 
II U. S. Code, Title 1 I, eecs. 61-6]. 
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phasis was placed on the avoidance of deception and the possible 
injury to public health. It appears, however, that the protection 
of milk producers was a far more important purpose. There is 
nothing physically harmful in filled milk, as such. Its consumption 
on the assumption that it contains all the elements of milk may 
result in a deficiency of certain nutritive elements. The risk in its 
sale in these circumstances lies in the possibility that individuals 
may be deceived as to its nutritive value. But there is (except un
der certain specified circumstances) no provision in the act for sale 
even if true contents are revealed. It would seem that regulations 
requiring full disclosure of the content of filled milk and perhaps 
of the manner in which it differs from milk might be a more ap
propriate form of control. Certainly it would allow a wider range 
of individual choice in income expenditure. However, if it be pre
sumed that filled milk cannot be advertised or sold without decep
tion as to its nutritive value, and that this deception is significantly 
dangerous, prohibition of sale may be thought of as having some 
basis in the preservation of public health. This may be true in view 
of the importance of milk in children's diets.1S 

The protection of private groups has been a significant purpose 
also of certain special taxes on oleomargarine, adulterated, proc
essed, and renovated oils and butter, filled cheese, and mixed flour.' • 

U A federal district court held this law unconstitutional in U.S. v. C.outU 
Products Company, 7 Fed. (Supp.) 500 (1934). The Supreme Court, however, re
versed this decision and upheld the constitutionality of the act in 1938 (304 U.S. 
144). There is current report to the effect that the issue may come anew before 
the courts on the ground that vitamin elements formerly absent are now being 
incorporated in filled milk. 

,. Especially to be noted is the almost prohibitive federal tax which hal been 
imposed on oleomargarine if it is yellow in color. Thit tax it to apply even if the 
product is clearly sold as oleomargarine (U. S. Code, Title 2.6, sec. 971). In 
some instances, state governments have, for the purpose of protecting industriel 
within the state, placed absolute prohibitions on the sale or import of certain com
modities. This has been particularly true in the case of oleomargarine. To facili
tate state regulation of this character, there was enacted on May 9, 1902. a federal 
law withdrawing the protection of the "original package doctrine" from inter
state traffic in butter and cheese substitutes, by making all sales of luch articles in 
each ~te fully subject to local regulations (U. S. Code, Title 2.1, sec. 2.5). The 
passage of this law was prompted by a Supreme Court decision declaring un
constitutional a Pennsylvania statute prohibiting the sale of oleomargarine, in 10 

far as it was sought to prevent thereunder the importation of a wholesome butter 
substitute from another state and its sale in unbroken, original packages. Scnolletl
berger v. Pennsy"umia, 171 U. S. 1 (1898). 

For a review of special oleomargarine controls, and other similar legillation, 
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This legislation has often been regarded as having a revenue rather 
than a regulatory purpose. Revenue, however, does not appear to 
have been the sole objective, and it is possible to legislate an article 
out of existence by selective taxation as effectively as through the 
prohibition of itl manufacture or sale. While the complete elimi
nation of these. products from consumers' choices has evidently 
not been the purpose of this taxation, the effect has been to reduce 
the consumption of these products, and with no apparent basis in 
the preservation of public health or morals.17 

Somewhat similar have been the controls imposed on imports of 
tea. While, like the other regulations designed to provide group 
protection, these laws have controlled the sale of an article on bases 
not definitely related to public health or morals, it is less clear that 
they are primarily designed for group protection, inasmuch as tea 
is not grown in the United States and the producers of competing 
beverages seem not to have been influential in bringing about the 
regulation. Important among the purposes of these regulations 
appears to be the strictly sumptuary objective of limiting consumer 
choices. 

The controls over importation of tea had their origin in the in
flow of inferior grades. Distributors of tea fought actively for regu
lations to limit imports to the better grades, on the ground that 
this would bring about greater confidence in the product and a re
sultant increase in sales and profits. In ISSi' and 189718 laws were 
enacted prohibiting the importation of tea which is inferior in pur
ity, quality, and fitness for consumption to standards established by 
a Board of Experts constituted under the act. No evidence exists 
that these rules are designed to protect the public health. The re
strictions apply to all shipments, whether or not they are contami
nated to a degree that would make them deleterious to health; nor 

lee U. S. Dept. of Agriculture, B""';"" 10 lrlllrfMl T,..u ;" F_ hUlK", 
(12]9). 

There ehould perhapa be mentioned at this point a number of other commoditiel 
besidel foods and drup which have been subjected to special taxation, partly &I a 
revenue measure and partly a. a means of health or morals regulation, though 
apparently not as a device to favor epecial groups. Illustrative are the special taxel 
levied on playing cards, amusements, narcotics, white phosphorus matcbel, and 
firearms. 
... Stat. L 451. 
• U. S. Code, Title as, sec. 41. 
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are they relaxed if true contents are revealed. The predominant 
tests of admissibility have been qualities which are essentially ques
tions of taste, and the choice of taste has not been left to the indio 
vidual consumer. While the purpose of this legislation was perhap! 
in part the protection of a private group, this protection was ac· 
complished not, as in the other cases discussed above, through the 
imposition of penalties on competing products, but rather through 
a selective restriction of the supply of the protected commodity. 

m. THE FACILITATION OF FOREIGN SALE 

A third type of special regulation of foods and drugs is an out
growth of the difficulties sometimes experienced in their foreigl1 
sale. There is universally a special concern with the quality of food! 
and drugs, so that any lack of knowledge in this regard constitute! 
an important impediment to their trade. In an effort to overcome 
this barrier, rules have been enacted prohibiting the shipment 
abroad of certain types of foods and drugs, unless they have beel1 
inspected and graded by government officials according to certail1 
commonly accepted standards. Because the standards by which these 
products are judged are relatively uniform as among nations, the 
information provided by such grading, as well as the assurance! 
which have come from the withholding of certain unwanted sup· 
plies, have been effective in promoting foreign sale. 

Regulations designed to facilitate foreign sale began with an ad 
of 1884 under which live poultry and livestock had to pass in· 
spection for the presence of contagious, infectious, or communicable 
disease before they could be cleared for export.20 The Meat In
spection Act of 1907 extended these controls, withholding clear· 
ance for cattle, sheep, swine, and goats, or the carcasses of these 
animals, unless they had passed inspection for disease.u In 1908 
these proscriptions were further extended to dairy products, unles! 
inspected and certified as to purity, quality, and grade!' An act oj 
1933 designed for a similar purpose prohibits the export of pean 
and \.pples not graded according to standards established by the 

"u. S. Code, Title 11, sees. IU, 113 • 

.. U. S. Code, Title 11, sees. 80-85. 
II U. S. Code, Title 11; sec. 94a. 
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Secretary of Agriculture." Several regulations of like character 
were embodied in the Food and Drugs Act of 1938. Foods, drugs, 
devices, and cosmetics intended for export are declared to be not 
"adulterated" or "misbranded," and hence excepted from certain 
restrictions on their production and sale, if they are prepared ac
cording to specifications by the purchaser, and are not in conflict 
with the laws of the country to which they are intended for export. 

This brief statement of special regulation of the manufacture 
and sale of food and drug products is obviously limited, and in
tentionally so, to a mere sketch of the legislation in this area, and its 
objectives. The purpose has been to set forth the general nature of 
the controls which have been provided, and to emphasize the types 
of public ends which have been sought in enacting this legislation. 
The history of the administration of these controls is an interesting 
chapter in the development of public policy in America, but such a 
record of even one of the major laws would be a considerable vol
ume in itself. 

• u. S. Code, Title 7, tect. SIl-89. 
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CHAPTER XXVII 

THE NATIONAL RECOVERY ADMINISTRATION 

On June 16, 1933, and continuing until May 27, 1935, a large 
part of the economic life of America came under a regime so dif
ferent from that discussed in the preceding sections of this study, 
and indeed so different from that existing in any other period of 
our history, that it cannot satisfactorily be described in the categories 
applicable to other periods. A special analysis is therefore required. 
This unique period of almost two years, which constitutes one of 
two general types of occasions on which special controls were ap
plied broadly to a wide range of industry, was legally initiated by 
the passage of the National Industrial Recovery Act; it ended with 
the Schechter decision' of the United States Supreme Court which, 
by a unanimous vote of the judges, declared the act unconstitu
tional. 

An appreciation of the special relationships of government to 
industry which developed under the National Industrial Recovery 
Act and its administration requires consideration of some four mat
ters: (I) the forces and inBuences which lay behind the law, and 
the declared purposes under which it was enacted and adminis
tered; (2) the new procedural methods involved; (3) the sub
stantive changes introduced in the relation of government to in
dustry; and (4) some of the lessons of and survivals from the 
National Recovery Administration experience. 

L FORCES AND PURPOSES 

The National Industrial Recovery Act reflected a view, widely 
held at the time, that business activity could be more rapidly 
brought out of its depressed state and restored to a satisfactory level 
through greatly extended activities of the federal government in 
relation to economic affairs. Its primary concern with recovery from 
depression caused the act to be called "an emergency measure" and 

• au U.s. 4U (IUJ). 
IOU 
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"a temporary experiment." But the influences from which it sprang 
were not all those of the moment, nor were its objectives only those 
of recovery. The prevailing forces which were born of the times 
were interlocked with others which had been significant for years, i 
and in the operation of the N .R.A., emergency measures were l 

intermingled with rules designed as permanent measures of reform. '! 
The emergency aspect of the law sprang from the fact that in .i 

the spring of 1933 the United States was experiencing the most 
serious economic depression of its history. While the theory by 
which recovery was to be induced under the National Industrial 
Recovery Act was never clearly stated by those who sponsored the 
measure, its advocacy typically included the assumption that raising .. 
wage rates would increase wage payments, which would in turn ex
pand purchasing power with a resultant increased demand which 
would not only diminish so-called overproduction, but increase pro
ductive activity. It was further thought that by "putting a bottom 
under prices" so-called "cut-throat" or "destructive" competition 
would be eliminated and wage reductions checked, thus providing 
an environment which would be conducive to recovery. In addition 
there was the hope of creating employment by "spreading work." 
Of these three the first, embodying the so-called "purchasing 
power" theory, was the one most frequently stressed.2 

The effort to spur a revival of general business activity under 
the N .R.A. was but part of a larger recovery program undertaken 
by the government, embracing measures designed to check the 
course of liquidation and to encourage new enterprise. This pro
gram included: easier access to loan funds; a vast program of public 
spending for relief and public works; and a series of monetary and 
credit measures, comprising currency devaluation, silver purchases, 
and credit control. The objective was to stimulate production and 
employment by raising prices and adding to mass consumer pur
ch asing power. S 

• For a further discussion of the theories of recovery underlying the Recovery 
Act and its administration, and of the actual relationships of these to recovery, see 
Leverett S. Lyon and others, T he National Recovery Administration, AnA nalysis 
and Appraisal (1935), Pt. 6. 

• In part these measures had their origin in the Hoover administration, and 
were elaborated or extended under the Roosevelt administration. For a general 
survey of New Deal policies, see Paul T. Homan, "The Pattern of the New Deal," 
Political Science Quarterly, Vol. 51 (1936), pp. 161-84. For further discussion 
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The longer-term objectives of the law were perhaps most opti
mistically stated by the President who, when signing the law, de
clared: "It [the law] represents a supreme effort to stabilize for all 
time the many factors which make for the prosperity of the nation 
and the preservation of American standards." More specifically, it 
was declared that the law would relieve unemployment, eliminate 
or minimize child labor and "sweated" industries, ameliorate the 
conflicts of employer and employee, and "civilize" competition.4 

It is with reference to these farther-reaching objectives that ideas 
of longer standing were most influential in the passage of the law 
and in its administration. Important were: (I) the idea of minimiz
ing technological unemployment, which goes back at least to the 
industrial revolution, but which as a result of the rapid technological 
advance of the twentieth century particularly impressed current 
observers; ( 2) the notion that it is desirable to strengthen the 
organization of labor to "equalize its bargaining position"; (3) the 
idea that much competition is "predatory" or "unfair"; (4) the con
ceptions, then widely discussed, of "economic planning," phrased in 
such terms as "balancing production and consumption." Important 
and not unrelated was the concept of "self-government in business," 
which to some meant merely the fact that business men best knew 
the nature of competitive problems, to others that business men 
within an industry should determine, or at least initiate suggestions 
for, the control of competition (including its abatement), and that 
the will of the majority in an industry should be imposed upon the 
minority, with "policing" activities carried on in greater or less de
gree by industry itself. Re-enforcing these influences were old 
doubts, greatly strengthened by the depression, concerning the 
general efficacy of private enterprise. These ideas made contact with 
the theories of "purchasing power" and "overproduction" already 
mentioned in connection with the recovery aspect of the program. 

II. PROCEDURAL CHANGES 

The procedures for determining the relationship between gov
ernment and industry provided in the National Industrial Recovery 

of specific phases of these policies, see Vol. 1 of this study, Chaps. V and VII, and 
in this volume, Chaps. XXIII, XXIX, and XXX. 

• Lyon and others, The N.R.A., p. 3. 
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Act and established under its authority differed in five important 
respects from the procedures which had earlier been characteristic. 
General regulations applicable alike to all industry, such, for ex· 
ample, as the anti-trust laws, were not employed; on the contrary 
the act provided for the creation of separate codes to govern indio 
vidual industries. Regulations of this character had already, as we 
have seen, been provided in what we have designated as "special 
areas." The National Industrial Recovery Act made this type of 
legislation broadly applicable to the whole field of privately 
organized industry. 

A second important innovation under the National Industrial 
Recovery Act was the delegation to an administrative agency of 
broad discretionary powers. General objectives were set forth, but 
they rarely proved a barrier to a contemplated program, and they 
were of little assistance in determining the precise lines of action to 
be undertaken in the enormously wide range of individual industry 
situations to which the act was applicable. In section I of the act it 
was declared 

... to be the policy of Congress to remove obstructions to the free flow 
of interstate and foreign commerce which tend to diminish the amount 
thereof; and to provide for the general welfare by promoting the or· 
ganization of industry for the purpose of co-operative action among trade 
groups, to induce and maintain united action of labor and management 
under adequate governmental sanctions and supervision, to eliminate 
unfair competitive practices, to promote the fullest possible utilization 
of the present productive capacity of industries, to avoid undue restric· 
tion of production (except as may be temporarily required). to increase 
the consumption of industrial and agricultural products by increasing 
purchasing power, to reduce and relieve unemployment, to improve 
standards of labor, and otherwise to rehabilitate industry and to con· 
serve natural resources.6 

The specific problems to be attacked and the merits of various mean! 
of meeting those problems had never been carefully surveyed. The 
N.R.A. was in effect, therefore, left with virtually unlimited author· 
ity a,d few definite guides or restrictions" 

• 48 Stat. L. 195 (1933). 
• The following comments were submitted to the President by a special review. 

ing committee appointed by him after the close of the experiment: "The NRA 
received no initial unambiguous guide from Congress, and itself changed its policy 
with the passage of time .••• The NRA started out, therefore, with no clear pro-
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A third significant difference between the procedures established 
under the National Industrial Recovery Act and the earlier proce
dures was a reliance on industry groups for the initiation of regu
latory proposals, and the practice of submitting proposals to indus
try, labor, and consumer groups for approval before their promul
gation by the President.' The act itself authorized the President 
either to prescribe "such rules and regulations as may be necessary," 
or to approve such proposals as were made "upon the application to 
the President by one or more trade or industrial associations or 
groups." Only the latter of these two procedures was employed. 
Exclusive reliance for the initiation of code proposals was placed 
in industrial groups. 

Several factors account for the reliance on this procedure. In the 
absence of definite guides or criteria in the act, or any adequate 
studies of industrial practices and policies, those most familiar with 
the conditions of industry and most prolific of suggestions for their 
modification were sought after for proposals of change. Much more 
important was the fact that the voluntary assent of industrial and 
labor groups to the code provisions was regarded within the N.R.A. 
as essential to effective enforcement and even to the very life of 
the act. The general sympathy of the important groups affected 
was the more significant as there existed some doubts of the con-

nouncement or formulation of policy and permitted policy to grow out of &C

rumulated decision. roncerning lpecific: rodel. ••• Until almost the end of the rode 
making period there Wat no dearly formulated policy for the guidance of ad
miniatraton. There Wat a tendency to roncenlnte upon the form of the device 
propOied in .pite of the fact that the same device might have very different relUlll 
in the different cirrumstanc:el of different induatriet. When, toward the end of 
the NRA, broader linea of policy began to develop, there wu aharp ronftict with 
already exilting prec:edenb. ••• The policy of the Administration Wat also handi
capped by the lack of adequate information ronc:erning the thoUland industries 
for which it attempted to make and adminiater rodel. Policy wu necasarily made 
largely in the dark •••• Policy mifted 10 frequently that DO program an be Aid 
to have been adequately tried." (7S Congo I 1eSS., M,u.g,/rtHII 1M P"sWntI 01 
,III U"'"l $111111, H. doc. lSi (1937), pp. 119-31.) "fbia mesage transmitted 
to Congress a Report on the Operation of the National Industrial Rero\~ry Act. 
Thi. report was based on an extensive atudy of the work of tbe N.R.A. made by 
a Committee of Industrial Analysil of the Department of Commel't'e during a 
period of lOme II month. following the Schechter decision. For a more elltensive 
discussion of policy developmenll see Lyon and otben, T'" N.R.A., Chapa. 
XXVIII-XXIX. . 

'The ordinary procedure .u to eecure the approval of each of the three ad
visory boards discussed below. 
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stitutionality of the law, and the Administration desired to avoid 
any controversy which would result in a legal test.' 

A fourth important innovation of the N.R.A. procedure was the 
extensive employment of organized industry groups as adminis
trative and enforcement authorities. This was in part the result of II 
lack of qualified administrators familiar with industry conditions; 
in part it was a measure of necessity born of the need of securing 
industry co-operation. 

Finally, there were established within the N.R.A. three advisory 
boards-the Industrial Advisory Board, the Labor Advisory Board: 
and the Consumers Advisory Board-each charged with represent
ing the separate interests of its group in the code-making process: 
and advising the deputy administrators in charge of framing and 
administering the various codes. The result was an emphasis on the 
presentation of partisan interests and on bargaining for advantage 
among those interests. With no clear policy nor any earlier analyzed 
experience to guide him, and with the need of securing voluntary 
assent to the code, the administrator in charge of code formulation: 
though presumably representative of the public interest, often be· 
came a mere arbitrator among warring groups with their relative 
strengths determining the final formulation of policy. 

This method of legislation lent encouragement to the organiza. 
tion of partisan interests and to a greater solidarity within partisarl 
groups. With the benefits of code making being won by those whc 
were strongest in bargaining, there was a premium upon definite 
group proposals and a united group front. 

One provision of the law lent a particular stimulus to the organi. 
zation of labor groups and conversely acted as an incentive to a 
stronger organization of employers. The law required that every 
code must contain three conditions: (I) "that employees shall have 
the right to organize and bargain collectively through representa· 
tives of their own choosing," and shall be free from employer inter· 

s ~e Administrator declared: "There is not a code or a code provision in tho 
whole category that was not agreed to by business." (Hugh S. Johnson, The Blu< 
Eagle from Egg 10 Earth (1935), p. :&93.) Labor and consumer group. alsc 
generally assented to the codes before final approval. The latter group,. however 
was not sufficiently powerful or well organized to be regarded at an unportan: 
force. . 
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ference in 10 doing; ( 2) "that no employee and no one seeking 
employment shall be required as a condition of employment to join 
any company union or to refrain from joining ..• a labor organiza
tion of his own choosing"; and (3) "that employers shall comply 
with the maximum hours of labor, minimum rates of pay, and other 
conditions of employment approved or prescribed by the Presi
dent." By these provisions of the law the representatives of labor 
were given a powerful position. 

The legislative process of code making in the N.R.A. was thus 
not the work of representatives chosen by popular vote and pre
sumably interested in the wider concepts of public interest, nor 
exclusively of their executive or administrative agents charged with 
a similar responsibility, but was in large degree entrusted to repre
sentatives of special interest groups, chosen by these groups and 
charged with preserving and improving the competitive advantages 
of those groups.' It was, therefore, necessarily one of conflict and 
compromise, which may be not inaccurately characterized as that of 
organized group law-making, with powerful industrial groups op
posing powerful labor groups, and not infrequently opposing one 
another.10 The Consumers Advisory Board, it should be said, never 
acquired a position of influence comparable to that of the other two 
advisory boards. 

• Three group. operated through repreeentatives who lubmitted propoull for 
them. Dispute. among these representativea u to the wiadom of propolah, and 
their merit. in term. of the interest. of various lub-groups, were frequent • 

.. The Ipedal governmental committee of review above mentioned descn"bed the 
N.R.A. as "a rather radical experiment in incorporating interested economic groups 
al agencies of government." 7S Congo 1 _, M,sslIg' fro". 1M Pr,siJml, H. doc. 
IS8, p. 184. 

The spirit and nature of the code-making proceaa were probably never better 
ellpresaed than in the pungent word. of the administrator, General Hugh S. John
IOn: "Take the Ihaping up of the Bituminous Coal Code-tbere were ultimatums 
(from one lide to the other, not from III to either) and 'crackling' oaths went to 
and fro across the fist-banged board,' but you do not get a dozen warring di... 
trictl which have never known peace in our lifetilne and the labor in aU these 
districta, together with each other and with their employees to agree for the fine 
time in history by luavity and alickneaa or by reading economic lectures by a p~ 
fessor •••• Once in the white-hot heat of negotiations, we bad to fly to Harrisburg 
to try to help Governor Pinchot, in a atate-wide atrike where a miniature war 11'&1 

already in progrel&. We wrote the speech on the plane. delivered it under his help
ful auspicea and then asked him to fly back to Waahinrton with III to help." 
Johnson, TM BIIl6 Ellgl" P. a40. 
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Under this procedure, unique in American life, the N.R.A. con
structed so-called "Codes of Fair Competition" for industries. In 
these codes a variety of new powers equally unique in American 
life were granted the government and its agents. To understand the 
significance of these shifts of power it is necessary to analyze the 
codes themselves. 

III. SUBSTANTIVE CHANGES EFFECTED 

The N.R.A. approved a total of 557 basic codes for industries, 
189 supplementary codes, and the labor provisions of 19 joint 
N.R.A.-A.A.A. codes.ll It was in these codes that N.R.A. legisla
tion too~ form. 

The most significant effect of the N.R.A. upon the relations of 
government to industry was greatly to diminish the reliance upon 
private initiative in the allocation of resources, the organization of 
production, and the distribution of income, and greatly to increase 
the power of government officials and of specially interested groups, 
the latter to a considerable degree acting in an official capacity. The 
increased powers of government related to six major phases of 
economiclife: (I) price-making; (2) the use of productive capacity; 
(3) the creation of capacity to produce; (4) the forms of specializa
tion employed; (5) the wages and hours of labor; and (6) indus
trial relations. Each of these requires separate consideration. 

Government's power over prices increased. While there have al
ways existed limitations on the free discretion of the individual to 
determine prices, there was no more significant aspect of the de
velopment of the private enterprise system than those institutional 
changes which made it possible for individuals to exercise a domi
nant role in·· price determination. 

The right of the individual to determine prices was extensively 
modified by the N .R.A., and added power in this matter given to 
government officials and to the industrial groups of which the indi
vidual was a part. This extension of governmental controls took 
seveAl forms which may be classified as minimum price determina
tion, cost protection, loss leader control, emergency price-fixing, 

u 75 Congo 1 sess., Message from the President, H. doc. 158, p. Z1. The Rated 
number of supplementary codes excludes seven appendixes to supplements of the 
Fabricated Metal Products Code and a supplement under the Retail Trade Code. 
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and the provision of waiting periods in oJ1tn price systems. Lying 
behind these extensions of governmental power was the desire to 
cushion the downward movement of prices which the depression 
had brought, and in many instances to favor particularly groups 
of producers who were unabJe effectively to compete with their 
rivals. 

Of these controls over prices, sexalled minimum price determina
tion was the most extreme. There were many codes which granted 
to the code authority power to determine the minimum prices at 
which the individual members of the industry might sell, with 
practically no restrictions or guides to the making of these decisions 
by the code authority. Such, for example, was the case where the 
only requirement was that the prices fixed should be "fair and 
reasonable" or should equal the "lowest reasonable cost of produc
tion," or the cost of the "lowest cost representative firm." Other 
grants of power were more limited, as for example those which 
provided that no individual might sell below the "average industry 
cost" as determined by the code authority.1I 

Perhaps less extreme but far more common were the so-alled 
cost-protection plans. Ostensibly these plans were designed to pre
vent an individual from selling below his own costs. In many in
stances, however, the individual was given no discretion concerning 
the elements to be included in his cost, or the values to be attributed 
to those elements. The results in a number of cases were, in effect, 
no different from direct price-fixing by the N .R.A.lI 

Prohibition of sexalled loss-leader selling was a third form of 
governmental price control. While the loss leader, and the variety 
of forms in which control over loss leaders was exercised, are too 
complicated a topic for discussion here, it may be pointed out that 
the code provisions dealing with this practice consisted typically of a 
requirement that a seller should charge as a minimum a specified 

.. For an extensive analysis and dilCussion of .hilts in price control, and the 
other changea mentioned in thit Irction Itt Lyon and othe .... TM N.R.A., Chaps. 
XXIII-XXV. 

II See the ame, pp. 5.5-". 
The problems of conatructing cost system. were aerioUl. By Jan. " .'lS, 19 

had been approved and II)"teml lubmitted for lOme alo other industries. For a 
dilCussion of thit problem and lOme of the adminiatrative reaaoDl for hesitation 
in approval, Itt the ame, p. 5U, and Chap. XXIX. 
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addition to his invoice cost. Whether this was a transportation 
charge, an allowance for wages, a mark-up including other costs as 
well as wages, or some other addition to invoice cost, the effect was 
the same-the requirement that an individual should fix his mini
mum price in accordance with some standard set by government, 
rather than in terms of his own judgment. Loss-leader provisions 
in codes were confined almost entirely to the field of distribution. 

Emergency price-fixing was another, and one of the most inter
esting, means of restricting individual price determination. Emer
gency price-fixing rested upon a so-called declaration of emergency 
in an industry. Such declarations usually grew from complaints 
within the industry that the prices being charged by certain units 
were at a "destructive level." If, after consideration, N.R.A. offi
cials reached a conclusion that an "emergency" did exist, it might 
be "declared" and a minimum price in the industry fixed.1t 

A final type of action which diminished the discretion of the indi
vidual in price-making was the creation of open price systems con
taining "waiting periods." The manner in which waiting periods 
in open price systems operated need not be elaborated here.n Their 
effect was to limit individual freedom to change prices in response 
to estimates of market conditions, and often consequently to lessen 
the incentive for individual price reduction, because of a probable 
lessening of the gains to be had thereby. 

Partly as a means of buttressing the price controls set forth above, 
many N.R.A. codes provided restrictions on indirect means of price
cutting. It is possible, where only nominal prices are fixed, to cut 
below those prices by means of joint or supplementary transactions 
which in effect extend a concession on the primary transaction. The 
devices which have been employed for this purpose are legion. 
Typically they consist of such transactions as free deals, the fur
nishing of a service below the customary price, or the payment of 
an unusual price for a service rendered by the buyer. Restrictions on 

It BclMt the standards that were employed in declaring an emergency and the 
theory of their social effect are open to serious question. For a more extended 
discussion, see the same, pp. 605-10. 

IA For an extensive discussion see the same, pp. 610-n, and Leverett S. Lyon 
and Victor Abramson, TIIII Ecofl()m;cs 01 Open Pm. Systll"" (1936), particularly 
Chap. III. 
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the use of these devices were included in many N.RA codes. In 
lOme instances these restrictions were designed to penalize those 
groups of producers who found these pricing devices an especially 
effective competitive weapon. 

GO'fJemmenl's power O'fJer lhe flJ6 0/ prOallClifJ6 up~iJy eJt~ 
lmaea. While regulations concerning prices were perhaps the most 
important means by which the power of government was expanded 
under the N .RA, significant limitations were also placed on indi
vidual responsibility through direct controls over production. These 
regulations were of several different types. 

Many codes placed limits upon the number of houn within a 
given period during which an individual might operate his plants or 
the individual machines within his plants. In certain instances these 
limitations were specified in the codes themselves; in other cases the 
details were leh for administrative decision. In a number of in
stances the code authority, and in some a majority of the memben 
of the industry, were given the right to alter the provisions specified 
in the codes. So long as the limits fixed were below those which 
would otherwise have prevailed, the effect of these measures was to 
restrict production. 

Production quotas were a second plan used for limiting the dis
cretion of the individual concerning the quantity of production 
which he might undertake. The number of industries to which 
production quotas were applied was comparatively small; but some 
of the industries in which they were used, for enmple, the petro
leum and copper industries, were of great importance. 

The bases for production quotas varied from instance to instance, 
but they all show important differences from the aiteria of indi
vidual enterprise. \Vhile an individual would ordinarily be ex
pected to base his production policy on the opportunities available 
to him for profitable sale, the production quota plans established 
under the N.R.A. typically required that a quota be determined for 
the industry as a whole, on some such basis as that needed to"bal
ance production with consumption," and that this quota be divided 
among the individual units of the industry so as to be "equitable," 
or on the basis of their relative ownership of the existing productive 
capacity or their relative past use of that productive capacity. Under 
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any of these standards it is obvious that the individual could do 
little through his own policies to vary the amount of the orders 
which he could fill. The allocation of resources to productive uses 
came thus to be determined by the N.R.A. operating as an admin
istrative agent of government.16 

The purpose of these restrictions on production was often de
clared, somewhat ambiguously, to be "balancing production with 
consumption.1117 At other times more explicit purposes were de
clared. Most common were the objective of spreading the "avail
able" business, of regularizing production, of eliminating the so
called graveyard or night shift, or of stimulating the capital goods 
industries. These regulations were also frequently introduced as a 
means of maintaining prices, or of protecting certain groups within 
an industry, though this was not always presented as an objective.lI 

Government's power over the capacity to produce expanded. A 
direct check on the individual's freedom to produce what he believes 
to be profitable may be made not only by controls over the use of 
productive capacity, such as those discussed above, but in longer
run terms by establishing limitations on his capacity to produce. 
Such restrictions were applied in a number of instances in N.R.A. 
codes.is 

Several types of measures were provided in N.R.A. codes to 
restrict productive capacity. First, there were provisions restricting 
the construction of capital equipment. A second device was to place 
limitations on the changing of the existing facilities from one type of 
production to another. Third, there were limitations on the removal 
of existing facilities from one locality to another. There were also 
limitations on the re-opening of plants not operating within a speci
fied time prior to code approval, and, in the field of distribution, 
limitations on the opening of new routes or the extension of existing 

... Some code provisions permitted periodic revision of. quotas. For a disc~ .. ion 
of this and other types of control over production capacIty, as well as the IDdus
tries to ~hich these various controls were applied, see Lyon and othen, The N.R.A., 
Chap.lCXIV. . 

"While a critical evaluation of these controls is beyond the scope of thl8 study, 
it may be noted that it is possible to balance many different volumes of production 
with consumption, merely by varying the price. 

18 For a further analysis, see Lyon and othen, The N.R.A., pp. 637-46. 
I. For the number, see the same, p. 63] ff. 
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ones. All had the effect of extending considerably the power of 
government over the determination of productive capacity in indi
vidual industries. They were supported within the industries af
fected as means of warding off the impact of new competition, or of 
additional competition from the more enterprising of the existing 
producers. 

A few codes placed limitations upon inventories. Such limitations 
do not restrict production so long as the amount produced is mar
keted. It is only when they conflict with the individual's belief as 
to what accumulations of stock are wise that they become in fact 
restrictions on production and thus diminish the realm of free indi
vidual discretion. They may have the effect only of centering at
tention on a more careful relation of production to market oppor
tunities. 

GO'l)ernmem's 'Power o'l)er s'Pecializalian enlarged. Individuals 
vary widely in their abilities and skills; and they have a tendency, 
if they are free to do so, to choose those specialized occupations and 
to make such use of the available techniques as will provide scope 
for their best talents. Similarly, the geographical areas of our coun
try differ in the products they can best produce, and so long as free
dom of choice of occupation and flow of the factors of production 
are permitted, there is a tendency toward geographical specialization 
in production. As we saw in Volume I, it has been the policy of our 
country in the broad range of industry and trade generally to permit 
such specialization of tasks or areas and such use of techniques as 
individuals see fit, on the theory that in this manner individuals 
will move to those occupations for which they are best fitted, that 
products will be produced by those techniques and in those areas 
in which they can most economically be produced, and that there 
will be preserved a continuous incentive to find new opportunities 
for effective specialization and new techniques of production, with 
a corresponding enhancement of the national income. The N.R..A. 
profoundly modified this policy. 

Many N.R.A. codes contained provisions significantly restricting 
the freedom of individuals to determine the specialized activities or 
combinations of activities which they would perform, and the ge0-

graphical areas within which they would produce and sell their 
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products. As before, it is unnecessary to examine these restrictions 
in detail. Illustrative of the rules limiting the tasks in which indi
viduals might specialize20 are the regulations against direct sale by 
manufacturers; the regulations limiting manufacturers in the per· 
formance of storage or installation functions or in working on ma
terials provided by others; the provisions against sale on consign. 
ment or from stocks in the hands of salesmen; the provisions against 
financing purchasers; and the provisions for the classification of 
customers. There were many others, similar in their general effects 
of extending the power of government in the determination of 
individual specialization. 

Of the rules relating to geographical specialization the most im
portant were those establishing basing point systems in industries." 
Of correlative significance were the provisions for so<alled zone 
protection. These latter provisions prohibited sales within a given 
zone by producers outside of that zone, excepting under certain 
price restrictions which protected the prices of those within the zone. 
Other provisions affecting geographical specialization were the 
"anti-dumping" rules, which prohibited sales outside of "normal" 
territories at prices below those established for the normal terri
tories; the requirements for mill base prices which prohibited or 
restricted freight allowances; and the requirements that prices be 
uniform for the entire United States. 

The general effect of the regulation of specialization was to im
prove the competitive position of particular types of producers or 
distributors, or particular areas of the country, to the disadvantage 
of those performing other specialized tasks or combinations of tasks, 
those employing other techniques, or those located in other areas 
of the country. These controls may be viewed therefore as designed 
to foster certain types of specialization at the expense of others. It 
waS the advantages which they thus provided for the favored groups 
that constituted their major basis of support!· 

.. Fl!.r a general analysis of the N.R.A. controls over specialization, lee the same, 
Chap. '!aV. 

21 For a discussion of the basing point system see Vol. I, pp. ]OZ-O]. 

II In addition to those limitations on individual discretion which have been pre
sented above, the N.R.A. applied a large number of others which, in many cues 
at least, were believed necessary to make the foregoing typez of regulation effective. 
The necessity of constructing accounting systems, or the basea for accounting .,.... 
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GO'fJernmen~1 power O'fJer the wflgel find hours 0/ lfIho, extended. 
The N.R.A. brought to the determination of the prices of labor 
changes as profound as those involved in the controls discussed 
above. While prior to 1933 there had been federal laws restricting 
in certain situations the bargaining among individuals as a means 
of fixing wages and hours,.' the N.R.A. attempted a vastly greater 
program limiting the hours of labor and setting minimum rates of 
wages. 

In t~e early days of the N.R.A., before there was time to frame 
a separate code for each industry, a blanket code known as the Presi
dent's Re-employment Agreement was adopted and applied tem
porarily to a wide range of industries. This agreement provided, 
among other things, for the fixation of a maximum number of hours 
of work, minimum wages, rules to govern the adjustment of wages 
above the minimum, and the prohibition of the use of child labor. 
Provision was made for the granting of exemptions, and many such 
exemptions were granted. 

The pattern of wages and hours regulation provided under the 
President's Re-employment Agreement was followed closely in the 
individual industry codes enacted later. It is beyond the scope of 
this study to analyze these provisions in detail. Certain of the sig-

tern., where rule. required a relationlhip between prices and com, was of thil 
type, and hal already been mentioned. There was in addition, as we have _n, a 
very extensive aerie. of rule. relating to what may be called indirect pricing. Thne 
rule. were regarded as ne«..ary to prevent the accomplilhment by indirection of 
what had been forbidden if undertaken directly. It ia probable that not all prac
tices which might be clallified as indirect pricing were outlawed solely for the 
reason indicated. In some inltances they were undoubtedly regarded as objectionable 
on the ground. that they were conducive to aecrecy or confUlion in price making • 

. Theae efforta to fortify other regulation., particularly to fortify price regulatiom, 
took two major form.: they outlawed or restricted «rtain types of tranactiom, 
or they required aeparate and identifiable charget for different phues of «rtain 
type. of transaction .. The former were the more nu.mrou .. In varioUi codes they 
were applied to luch transaction. at: making gifll of equip.mnt, making loana to 
customers, free deals, granting «rtain types of credit terms. Among the aemcea 
for which «rtain code. required aeparate charges were: making ettimatet, furnish
ing display materials, providing packages and containers, making die-. 

In addition, there should be mentioned the open price plans, which were designed 
in part to provide a general knowledge of prices, in part to facilitate the enforce
ment of the price control provisions of the codet, and in part to restrict the com
petitive advantages of certain types of producer-. 

• See Vol. I, Chapa. VIII and XVII. 
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nificant problems, which illustrate the complexity of the regulation 
undertaken may, however, be indicated. It was not found desirable 
to establish a single minimum wage, applicable alike in all circum
stances. Variations were provided according to the industry in
volved, the geographic areas affected, the population of the city in 
which a plant was located, the sex of the workers, the wages paid at 
some prior time, the class of work performed, the skill and expe
rience of the workers, the age and physical condition of the workers, 
and the like.2

' 

The hours regulations provided in the codes were less complex 
and involved fewer difficulties. A first problem was to decide the 
basic hours limitation. While the bases used varied from industry 
to industry, the differences were not great. More difficult was the 
problem of deciding permissible exemptions. Many industries have 
seasonal or peak loads and require longer hours of work at some 
periods than at others. To meet this situation, in determining con
formance with the allowed maximum in some codes, hours were 
averaged over a stated number of weeks. In many such instances, 
there was provided a separate single-week maximum. In a few 
cases the permissible maximum varied with the peak or seasonal 
period. In some codes additional hours beyond the maximum were 
permitted, but only if wages were paid at a higher rate than was 
customary. Some codes provided for exemptions from the stated 
maximum hours to permit such work as emergency maintenance 
and repairs, inventory-taking, and the like. Nearly all the codes 
exempted certain classes of employees such as executives, office per
sonnel, salesmen, professional and technical workers, watchmen, 
and janitors from the hours provisions.25 

The major purposes of the wages and hours provisions of the 
codes were commonly stated as: the provision of "living wages" 
for workers; the enlargement of the purchasing power of the lowest 
paid workers, who could be counted upon to spend a large propor
tion of their incomes for consumers goods and hence to stimulate the 
reviva~f business activity; and the "sharing of the available work" 
among a larger number of workers, as a relief measure. Workers 
<supported the provisions in the hope of higher incomes, though 

.. For a detailed analysis see Lyon and othen, TheN R.A., Chap-. XII and XIII • 

.. For further analysis, see the same, Chap. XIV. 
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many resented the necessity of sharing the work, when they found 
tqeir total incomes declining. While an assessment of the economic 
and social significance of these measures is beyond the scope of the 
present study, it may be observed that the efforts to increase pur
chasing power by raising wages were in some degree negated by the 
price control provisions of the codes.·' 

Government's power over indust,ial relations extended. A final 
important sphere in which the N.R.A. significantly extended the 
powers of government was that of industrial relations. The National 
Industrial Recovery Act, in its famed section 7 (a), made com
pulsory the inclusion in every code of fair competition of a provision 
protecting the "right" of labor to organize and bargain collectively. 
The purpose of this provision was twofold. It was viewed as a 
general reform measure to improve the status of organized labor; 
and it was regarded as a device for aiding recovery from depres
sion by further bolstering wage rates and limiting hours of labor, 
and by establishing a procedure which it was believed would mini
mize strikes and lockouts. Among those who were skeptical of the 
wisdom of this provision, there was fear not only that wage-raising 
would constitute a bar to the re-employment of labor, but that gov
ernmental sponsorship of labor organization and collective bargain
ing would enhance the danger of strikes, and consequently of un
employment. Those who supported the measure held the contrary 
view that it would have the effect of allaying the growing labor 
unrest of the depression period and hence would diminish the dan
ger of strikes. 

When the National Industrial Recovery Act was first enacted 
many trade unionists hoped that the collective bargaining principle 
established in section 7 (a) would lead to the requirement that the 
wages and hours provisions of the codes be decided in collective 
negotiations between employers and organized employees. The 
Administrator held, however, that the industry members submit
ting codes of fair competition had the exclusive prerogative of pro
posing wages and hours provisions, along with the other provisions 
of the codes, and that these proposals would be viewed on their 
merits in the regular course of code-making. The wages and hours 
provisions of the codes came to be determined, therefore, by a pro-

• For lUI lUIalysia of this lubject, _ the amc, Chap. xv. 
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cedure different from what is ordinarily regarded as collective bar· 
gaining. The process of code-making, with the partisan interests of 
industry and labor strongly represented, was not however wholly 
different from collective bargaining. Moreover, in a few cases the 
labor provisions of the codes were determined in large part through 
direct negotiations between trade unions and employers.1T 

Primarily, the significance of section 7 (a), as supplemented by 
section 7 (b), lay in the new legal status given the collective bar· 
gain. Prior to the N .R.A., collective labor agreements were binding: 
if at all, only on the signatories. They could be enforced only 
through suits for the violation of private contracts. Under the 
N.R.A., collective agreements made under section 7 (a), when ap· 
proved by the President under the powers granted him under sec· 
tion 7 (b), acquired the same force as regularly enacted code provi. 
sions, and became accordingly applicable to non-signatories and sub
ject to enforcement by governmental authorities. This new powel 
provided a strong stimulus to the growth of organized labor. 

In one other important way the N .R.A. brought about a modifica· 
tion of governmental controls over industrial relations. Both the 
labor provisions of the codes and the collective agreements made 
under section 7 (a) gave rise to many complaints and disputel 
among laborers and between labor and employer groups. To me· 
diate these controversies, some codes provided for industrial rela 
tions boards representing labor and industry, and sometimes othel 
interests. In addition, the President created the National Labol 
Board, in part as an adjunct of the N .R.A., and assigned to it similar 
functions. Later, under Public Resolution No. 44, he establishec: 
the first National Labor Relations Board, which was made wholl) 
independent of the N .R.A. 28 

IV. PRESUMED REAFFIRMATIONS AND EXTENSIONS OF 
OLDPOUCY 

The preceding section has been concerned with regulations undel 
the W.R.A. which brought into effect changes in the relationship oj 

or For further discussion, see the same, Chap. XVII. 
,. For further discussion, see Vol. I of this study, pp. 207-09; Lyon and others 

The N.R.A., Chap. XVII; and Lewis L. Lorwin and Arthur Wubnig, I..4bor Re· 
lations B oaras (19 3S) . 
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government to industry. The N.R.A., however, in its various codes 
established a number of regulations which presumably did not look 
in the direction of change. They were alleged rather to support old 
attitudes of what was fair and unfair in competition from a public 
point of view. The Recovery Act did not in fact alter the previous 
status of any law, with the exception of the anti-trust laws from 
which specific exemptions were granted for provisions of approved 
codes. 

One group of rules reaffirming old attitudes coincides in language 
with the types of regulations discussed in Chapter XI of Volume I 

as establishing a pl~ne of competition. Placed in N.R.A. codes were 
a number of provisions which are almost word-for-word repetitions 
of the Group I rules of the Trade Practice Conference Agreements 
of the Federal Trade Commission, and are re-statements of well
accepted common law and statutory positions. Illustrative of this 
type of N.R.A. rules were the prohibitions against misrepresenta
tion, commercial bribery, defamation of competitors, false marking 
or branding, substitution without knowledge of purchaser, and 
coercion. 

All these were alleged to be and presumably were re-statements 
of old ideas concerning the plane of competition. It was not possible, 
however, to be certain in considering any specific provision in the 
code of a particular industry what its effects would be without a de
tailed knowledge of the circumstances of that industry. Rules which 
in one setting may properly be regarded as establishing a plane of 
competition, may in other settings be merely a means of extending 
the management powers of government of the character discussed 
in the preceding section, or of fortifying some of these extensions 
made by other rules. In a milieu in which emphasis was being placed 
upon added governmental powers of a management character, it is 
likely that many rules which under earlier conditions might have 
been interpreted as setting a plane of competition would now be 
more soundly interpreted as extending the management powers of 
government. 

Similar issues are raised when one considers a second type of 
N .R.A. code p~vision apparently designed to reaffirm or extend 
earlier relationships between government and industry. Included 
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in this group are a number of rules which may be interpreted as 
designed to implement competition. A large number of N .R.A. 
codes, for example, established open price plans. Open price plans 
may be so constructed as to facilitate informed competition by bring
ing before private individuals added knowledge upon which to base 
judgment. They may, however, be designed to favor one group of 
competitors over another. In some instances under the N.R.A., it 
seems fair to state, they were planned for the latter purpose. The 
same observations are true as regards systems of cost finding. 

A large number of codes also contained provisions dealing in one 
way or another with standards of commodity quality, or standards 
of commodity performance, or both. As has been shown earlier, 
rules of this character may be important elements in determining 
a plane of competition and in implementing competition. Under the 
N.R.A., however, the complaint was not infrequent that they were 
in some instances used as a means of favoring certain classes of 
products or certain types of producers without regard to the physical 
harmfulness of the commodities involved or their amenability to 
independent consumer judgments. In this case, they may properly 
be interpreted as designed to provide controls over the products to 
be produced and the character of specialization, and thus constitute 
extensions of governmental power over the allocation of resources 
and the organization of production. 

V. REDIRECI'lON OF POUCY 

The foregoing discussion relates to that period of the N .R.A. 
when the great majority of codes were being framed. Comparatively 
late in the life of the N.R.A. influences were introduced which 
tended to give it a more consistent formulation of policy and one 
more nearly in line with the policies of government in relation to 
industry which had preceded the N.R-A. 

This change came as a result of a variety of criticisms, mainly 
conce~ing the rise in prices which was taking place, the differences 
in policy as among codes, and certain alleged administrative abuses 
and oppression of small-scale enterprises. Some of these criticisms 
originated within the N.RA., notably in the Con;uners Advisory 
Board and the Research and Planning Division, some in congres-
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.iona! quarten, and some in outside circles. Late in January 1934 
these criticisms caused a stay to be put on open price provisions in 
all codes not yet approved, and an order to be issued to various 
N.R.A. divisions to study this and other criticized types of regula
tion. In April of the same year they led to the appointment of an 
assistant administrator for policy, and of three sub-groups to deal 
respectivdy with trade practice policy, labor policy, and administra
tive procedures. The sub-group assigned the function of formulat
ing trade-practice policy advanced farthest in the formal framing 
of general proposals. Its work may therefore be briefly reviewed 
as best illustrating the changes in policy which occurred.. 

This policy group was authorized to proceed upon the assump
tion that codes were to be made within the framework of "competi
tive capitalism." Under this assumption it submitted a series of 
policy recommendations, all of which were based on the idea of 
implementing individual enterprise, and of establishing a plane of 
competitive action in line with previously accepted policy. The first 
of these recommendations was embodied in what became generally 
known as Office Memorandum 2.2.8. This memorandum authorized 
open price plans and accounting provisions only in terms believed 
to facilitate effective competition, and thus reversed in policy much 
that had been approved in the codes already enacted. At the time of 
the official proclamation of this policy it appeared that an effort 
would be made to bring the codes already approved into line with 
the announced changes.- However, this pronouncement met with a 
storm of protest from industry groups. These groups regarded the 
existing trade practice provisions of the codes as a recompense for 
the labor provisions, and they resisted any change. To appease them, 
the Administrator declared that no changes would be made in codes 
already approved, except through negotiation." This meant that 
the newly declared policy had comparativdy little practical effect. 
It is to be doubted whether it could ever have been enforced within 
the existing framework of the N.RA., which involved the volun
tary acceptance of code provisions. 

The group dealing with trade-practice policy followed Office 

• See !I."1l.\ Rrl_J:o. S600. 
• See NRA Rrl_ NOI. s6a, aDd sUa. 
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Memorandum 228 with 14 additional policy recommendations deal 
ing with premiums, cost protection, minimum price regulation iJ1 
emergencies, accounting systems, government purchases, exemp 
tions of government purchases from price filing requirements. 
classification of customers, discounts and price differentials, resale 
price maintenance, advertising allowances, free deals, informative 
labelling, procedures for declaration of emergency, limitation oj 
machine hours and capacity control, and loss leaders. Though the 
policies thus initiated were in large part confirmed and to some 
extent extended in the latter days of the N.R.A. by the Nationa 
Industrial Recovery Board, which in September 1934 replaced the 
Administrator in control of the N .R.A., they met in practice a fate 
similar to that encountered by the open price recommendation~ 
which preceded them. 

Fundamentally, the official policies thus promulgated in the sec 
ond year of the N.R.A.'s existence were in many aspects clearl) 
different from the provisions found in the codes. Whereas under the 
codes no consideration was given to the maintenance of competition 
and in fact in many respects reliance was placed to a greateJ 
degree than had ever before been true in America on group action 
"the final N.R.A. policy was, in spirit and intent, quite in harmon) 
with the antitrust laws, favoring competitive flexibility of price: 
and production as against control.m1 

VI. CONTRASTS, COMPARISONS, AND LESSONS 

The analysis of the N.R.A. and the experience of the countf) 
with that form of relationship of government to economic life ha: 
its chief interest for this study in its contrasts with government rela 
tionships to industry which have been characteristic in America 
Most important is the contrast with the relationships which hac 
earlier been characteristic in the field of privately organized industf) 
generally, for it was those relationships which the N.R.A. mos 
affected. The assumption regarding this large area was no longel 
tha~individual initiative, if safeguarded and in an appropriate de 
gree limited, implemented, and promoted, could be relied upon t( 
bring about a socially desirable organization of economic life. OJ 

" 
11 75 Congo 1 seSS. Message from the President, H. doc. ISS, p. ISS. 
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the contrary, government action was regarded as essential in a much 
wider range of decisions concerning allocation, conversion, and dis
tribution. With government playing 10 direct a role in the manage
ment of enterprise, no provision was made in the National Indus
trial Recovery Act to assure the maintenance of competition, and 
other governmental agencies practically discontinued their efforts 
in this direction." Unified group action of a IOrt previously re
garded as unlawful was in fact thought indispensable in effectuating 
the purposes of the act. 

Not only did the Recovery Act project government into an un
precedented degree of management in the broad area where reliance 
for the organization of industry had previously been placed chiefly 
on individual action, but it brought about an industry-by-industry 
approach to the great range of economic problems within this area. 
This approach, which is in sharp contrast with the traditional ap
proach of framing generally applicable laws, found support in the 
concept of industrial self-government which we have seen was im
portant in the background of the act, and was further stimulated by 
the necessity for relying heavily on industry groups for code sug
gestions and the need of securing the approval of industry groups in 
bringing codes to final enactment. The detailed nature of the man
agement controls undertaken, moreover, required adaptation to the 
varying conditions of different industries. The result was virtually 
to convert the whole of privately organized industry into a host of 
"specially treated areas." In this respect, as well as in respect to the 
range of governmental powers, government's relation to industry 
under the N .R.A. took on a resemblance to the relationships in 
what we have designated the specially treated areas. 

Before the N.R.A. the industry-by-industry approach and the 
type of regulation associated with this approach were confined to a 

• As we have earlier leen, the National Industrial Recovery Act exempted the 
provision. of approved codes from the plOlCriptionl of the anti-tnJst laWL It 
provided, however, somewhat ambiguously, that codes should not be "designed to 
promote monopolies or oppresa emall enterpriles." This prohibition was, in effect, 
di~garded. The essence of the N.R.A. procedure wu to IUbstitute group ar-
ment concerning prices, wages, production, and specialiation, for individual di .. 
cretion in the making of these vital economic decisions. Further, the abaDdonment 
of anti-trust enforcement, together with the powen which many codea conferred 
on industry and labor groupe, created an atmosphere which ItI'Ongly diacounged iD
dependent individual action. 
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limited sphere of economic life, and each instance of such treatment 
can be traced to particular conditions in the industry which could be 
used to win public support to a policy of giving it treatment different 
from that accorded the general field of economic life. Under the 
Recovery Act the industry-by-industry approach was extended to 
the whole of industry. Each industry was identified for separate 
treatment essentially on the basis of the fact that its members manu
factured or sold the same products or performed the same services. 
Moreover, inasmuch as the Recovery Act was applicable to almost 
the whole of industry, the guidance of government under it could 
not be thought of as necessarily more applicable to one area of eco
nomic life than to another. A distinction between privately or
ganized industry generally, and areas specially treated in the sense 
of being subject to special governmental attention, accordingly 
disappeared. 

Perhaps no single consequence of this substitution of an industry
by-industry approach for the concept of industry as a whole was 
more important than its effect in obscuring larger social considera
tions, and in emphasizing the separate interests and promoting the 
separate organization of partisan groups. 

One further comparison with the specially treated areas is in 
point. Under the N.R.A., governmental powers over the determi
nation of prices, wages, production, and other operational decisions 
were in many instances not essentially different from those which 
had earlier been granted to administrative agencies in the specially 
treated areas. The Recovery Act, however, provided much less 
clear criteria of action on these matters, and set much less definite 
limits to the powers of the administrative bodies it established, 
than was usually the case in previous laws providing for special 
treatment of certain areas of economic activity. 

The innovations made under the Recovery Act did not extend 
the powers of government as a direct producer. Reliance for the 
initiation and organization of enterprise and for its actual operation 
rem~ned, in the sphere of industry affected by the Recovery Act, 
largely with individuals, and the ownership of resources remained 
entirely private. 

It is not the purpose of these contrasts and comparisons to point 
a moral concerning the nation's experience with the N .R.A. That 
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experience did, however, provide important lessons which may be 
of service to the country if similar plans of organization come un
der consideration in the future.11 The National Industrial Recovery 
Act and its administration added greatly to our knowledge of what 
may occur as a result of legislation with mixed and possibly contra
dictory objectives and providing broad and indefinite delegations of 
administrative power"· Experience with the National Industrial 
Recovery Act made it clearly evident that in efforts toward indus
trial self-government, as in government otherwise organized, con
flicts of group-interest and self-interest are extensive and severe, 
and that the fulfillment and compromise of group interests may 
become a far more dominant purpose than the public interest in 
any larger sense. 

More specifically, experience with the N .R.A. disclosed some
thing of the complexity of the problems involved in fixing prices 
and wages, and in deciding a proper policy concerning production, 
production capacity, specialization, and industrial relations. And 
it threw a revealing light on the difficulties of designing regula
tions which will effect desired ends in these matters, even when 
those ends have been clearly determined. It provided, moreover, 
considerable experience concerning the effectiveness of a number of 
measures designed to stimulate industrial recovery, with certain 
specific legislative, administrative, and enforcement procedures, and 
with a wide range of devices for subjecting to increased govern
mental control various aspects of economic life not previously so 
controlled. Perhaps most important is the lesson that a panacea 
for widespread and deeply seated ills is not to be found merely in 
passing "a law" and in establishing ''an administration." 

On the primary question of whether the N.RA was in general 
promotive of recovery, the record is not clear. The N.R.A. did not 
in the 6rst place represent a clear and unambiguous program hav
ing definite consequences moving in a single direction. Nor is it 
possible with assurance to isolate the effects of the N.RA from 

• For a general comprehensive treatment of the problems, both of admini.tration 
and of public policy, which the N.RA. presented, the reader i. referred to Lyon and 
others, TM N.R.A., and 75 Congo I _, M.u"!,, fro- "'" Pn,;,u",. H. doc:. lSI • 

.. In the Schechter decision declaring the National Industrial Recovery Act un
CODlItitutional, ]Ultice Cardozo said of the law, "This ia delegatioa rwmia~ riot." 
(au u.s. 4U (1935)·) 
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those of the many other forces present during its existence. Therl 
is general agreement that in the beginning it "made a definite con 
tribution toward changing the prevailing mood of the countr: 
from apprehension to hopeful effort.naG However, in the late 
months of its existence it is probable that the uncertainty and con 
flict of its policies, together with its efforts to raise wages, fix price! 
and restrict production, had a retarding effect on recovery. It ha 
been estimated that its policy of spreading work brought abou 
the re-employment of from 1,750,000 to 2,000,000 men." Thi! 
however, is no measure of its contribution to recovery!' 

Although the Schechter decision ended the legal life of th 
N.R.A.,aB the forces which gave rise to it were by no means spent 
nor were they wholly frustrated by the termination of the N.R.A 
New expressions of certain of these forces, to some extent influence4 
by N.R.A. experience and thus to some degree the outgrowth 0 

that experience, have since appeared both in state and nationallegi! 
lative action. In several states "little N.R.A.'s" continued in exist 
ence for some time, and the recent movement to secure sO<alle4 
fair-trade and unfair-trade laws may be traced in part to N.R.A 
influences. In the federal sphere, the current regulation of the b 
tuminous coal industry is patterned after the controls attempte4 
in that industry under the N .R.A., and proposals for the reviva 
of similar N.R.A. controls have been made for several other indw 
tries, notably the cotton textile industry. The present National L~ 
bor Relations Act had its origin in part in the forces stimulate4 
by the N.R.A., as did the Robinson-Patman and Miller-Tyding 
Acts. More ambitious proposals have included a revival in whol 
or in part of nearly all the major phases of the N.R.A. prograrr 
Many N .R.A. ideas are finding expression in the current investi~ 
tion of the Temporary National Economic Committee,'-

More significant than these specific results, however, have beel 

• 75 Congo 1 sess., Message from the President, H. doc. 158, p. 111 • 
.. ve the same, p. 79, and Lyon and others, The N.R.A., pp. 837-44. 
"1!'or a general discussion of the N.R.A. as a recovery measure, sec: Lyoo an 

others, The N.R.A., Chaps. XXXI-XXXIX. 
• This decision, which held the National Industrial Recovery Act unconstitutiooa: 

was based primarily,not on the controls attempted under it, but 00 the delegatio 
of gower which it provided. 

For further analysis, see Vol. I, Chap. X. 
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the lessons the N.R.A. has taught organized groups-both indus
try and labor-concerning the advantages of united action in press
ing for the fulfillment of their partisan interests; and the precise 
crystallization of sentiment within those groups which it brought 
about. The desire thus stimulated to achieve group advantages 
has been tempered somewhat, however, by the realization that 
conBicting groups may pursue a similar strategy, and by the fear 
that there may be provoked more extensive controls by govern
ment. 



CHAPTER XXVIII 

WAR 

War has alw,ays drawn government into a host of new relation 
ships to industry. Even at a time when the waging of war mean 
merely the hiring of soldiers and the purchase or requisition 0 

munitions and supplies, it brought new problems of finance and 0 

securing the necessary personnel and ordnance. In its modern form 
with its extensive use of mechanized equipment, war has become a: 
much a struggle between industrial systems as a battle amoni 
military forces. Successfully now to engage in such a venture when 
the great powers are opposed, it is necessary to shape to the pur 
poses of war a large part of the economic life of a nation. S< 
extensive and so different indeed are the relationships of govern 
ment to industry involved in the carrying on of modern war tha 
they cannot well be analyzed in terms of the conditions whid 
prevail in times of peace. We have accordingly in this study se 
them apart for treatment as a second general type of special occa 
sion for governmental controls. 

In the United States, prior to the great conflict which began ir 
1914, wars were reflected mainly in the increased expenditures 0: 
government for national defense and in the conscription of mer 
for military and naval service. The World War, however, brough 
about a profound change. In this country, as in others, natura 
resources, labor and management, transportation systems, industria, 
plants, and civilian organizations all came to be regarded as prop 
erly amenable to extensive governmental direction in the carryin~ 
on of war. 

Three primary factors account for the expansion of govern 
mental powers over economic life in war-time. War increase! 
greatly the cost of a nation's military and naval services; anc 
thes~ services, because they are so vital to social welfare anc 
because they can best be performed through centralized direction 
have characteristically been a governmental function. Second, ir 
expanding military and naval services there is need for increasin~ 

106:& 
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the production of certain types of supplies that are essential to 
the performance of these services. The importance of speed and 
certainty in making these adjustments has generally led to added 
control by government. Third, certain essential civilian goods and 
services which in peace-time are regarded as being supplied to 
social advantage by private enterprise have, because of the reduced 
production or the increased demands resulting from war, become 
so deficient as to bring about governmental action in production 
or in allocation to use. 

The significance of these war-time relationships of government 
to industry will become more clear as we review briefly our World 
War experience. 

I. WORLD WAR RELATIONSHIPS 

At the time of our entry into the war there was no contemplation 
of extensive government action in relation to industry. There 
prevailed in fact among business men a strong sentiment in favor 
of maintaining "business as usual," and among government officials 
there was little realization or anticipation of the tasks which were 
to be undertaken or the controls which were to be employed. There 
had been established, in August 1916, a Council of National De
fense composed of six cabinet members, which was charged with 
planning the mobilization of our resources in time of war. How
ever, the powers of the Council were confined to investigation and 
recommendation, and at the time of our entry into the conflict it 
had not proceeded far even with these duties. 

With the sudden impact of war demands, shortages appeared 
in many basic provisions, and various departments of our govern
ment and our allies were found to be competing with each other 
for these limited supplies. Speculators were accumulating them, 
and there was hoarding by some: who feared a deficiency in terms 
of their own needs. Prices rose sharply as these competing bidders 
sought to outrival each other in amassing supplies, and the govern
ment found itself unable to provide its basic needs in the market. 
Production, moreover, did not appear to be responding rapidly 
enough to the new orientation of wants. Some believed that the 
uncertainty concerning prices and costs was having a retarding 
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effect on enterprise, and that the many new opportunities for 
employment had induced a degree of labor turnover so great as 
to restrict total output. However, it was the uncertainty of pros
pective government controls, rather than of ordinary market forces, 
that in some instances retarded production, notably in coal. 

A first step was made toward what later proved to be an ex
tensive program of control when the government moved to central
ize the clearance of its own purchases and those of its allies. In 
the case of many commodities government purchases had grown 
to such proportions that they had an important influence on the 
movement of prices. In the interests of economy therefore, and in 
some cases to protect civilian consumers, it was thought desirable 
to centralize the clearance of these purchases. Demands for cen· 
tralized clearance of purchases came also from producers who found 
themselves with government orders greater than they could suppl) 
and who sought guidance in the form of some system of priorities, 
Moreover, the system of competitive bidding employed in govern· 
ment purchases had resulted in loading some producers up wit~ 
orders far in exce~s of their capacity and leaving others with unutil 
ized facilities, obstructing ~hereby the production of necessary sup
plies. Centralized allocation of orders was thought essential tc 
meeting this difficulty. 

In the beginning little was done beyond the installation of ~ 
better plan of internal organization for purchase. A system oj 
central clearance and a plan of assigning priorities to variow 
demands was devised, and orders were often allocated to specific 
production areas or even individual plants. The prices of purchase 
were moreover centrally determined, further to avoid competitior 
among departments and to control costs and minimize "profiteer 
ing." 

The view developed, however, that if a steady flow of essentia: 
war supplies was to be maintained, merely outbidding all rival! 
and ,elying on the responses ~f privat~ producers woul~_ not be 
suffiCient. The supply of certam essential war commodities con 
tinued inadequate to their need, and their rising prices were com 
plicating severely the problems of government finance. There Wa! 

consequently inaugurated, piece by piece, an elaborate program oj 
control over industry that came eventually to reach nearly evel) 
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phase of allocation and many phases of conversion for all-important 
war commodities. 

In general the government's program may be characterized as 
improvised step by step. No broad comprehensive plans, beginning 
with a survey of all basic resources and providing for conversion 
to war uses of .~hose which could be, were ever drawn up. Nor 
were there such general plans either for the area of industry taken 
over by government or for that subjected to extensive regulation. 
The starting point of control was always some specific deficiency 
in war supplies, or a rise in prices, and the programs of regulation 
proceeded always outward from these recognized difficulties to the 
various measures which might be employed to correct them. 

The magnitude of the task of war supply may be portrayed to 
some degree in quantitative terms. During the course of the war 
the government is estimated to have spent for military purposes 
some 22 billion dollars, a sum larger than. the total cost of the 
federal government during the entire period from 1791 to the 
outbreak of the war.1 Affected by these expenditures of govern
ment were some 30,000 different types of commodities, relating to 
all of the 344 census categories of industries.' Many of these 
products were wholly or partly new in design and required new 
types of equipment for their manufacture. A large number were 
required in quantities greater than had ever before been produced 
in our country. 

The changes which were introduced in the relationships of our 
government to industry during the World War may be placed 
in two categories. One was the great extension of direct govern
mental production-applying to all phases of allocation, conversion, 
and distribution. The other was the provision of a variety of new 
powers over that area of industry which remained in some degree 
privately organized. We may begin with an analysis of the former. 

• ~onard P. Ayres, Tit, W..,. "",It G-,. A $Iilhslklll $11",.., (1919), p. 
I H. The method of making these estimates is not let forth. 

The official estimate of the cost of the war made by the Secretary of the 
Treasury places the figure even higher. He estimates net war expenditures to have 
been over 1] billions of dollars. There is included in this calculation, however, 
over 9 billion. for loan. to foreign governments, al well as an undisclOiled amount 
for other loans. See .1 __ R-torl of 1M $,,,,,""1 of 1M T,.,'""'1, '9 20, pp. 
104-06 • 

• Ayres, Tit, W.,. .w,lt G_-" p. sa. 
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A. Extension of Governmental Production 

The World War involved our government in an enormous 
extension of direct production. Mainly, this increase consisted of 
the recruiting and training of troops and the actual conduct of 
battle. From about 200,000, our army was increased to some 4 
million, and in all the armed forces of our nation grew to nearly 
5 million. Of this number, nearly 3 million were recruited through 
conscription. S The government itself performed this process of 
"production," diverting from other uses nearly a fifth of the na
tion's male working population, and converting their efforts into 
military and naval services! 

War calls, however, not only for men but also for transportation, 
for food and clothing, and for arms and munitions. For the pro
vision of these services there was reliance in large degree on pri
vately organized production, supplemented, however, as we shall 
see, by many new regulatory activities of government. In some of 
these fields, however, the enterprise of private producers Wa.! 

found wanting and government embarked on a further program 
of direct production. 

The most notable instance of such action concerned railway 
transportation. The war occasioned a great re~irection, as well 
as some increase, of traffic requirements. Millions of men, and the 
munitions and supplies to arm, feed, and clothe them, needed to 
be moved first to the training cantonments and then later to the 
coast for transport over sea. There were in addition increased 
movements of materials to the points of concentration of the war 
industries. The result was a congestion that in certain area.! 
amounted almost to blockade. An expansion of facilities and the 
adjustment of inter-road routes appeared necessary to speed up the 
movement of traffic. The roads themselves were slow to provide 
these changes. They were not able easily to finance, or ready to 
risk, extensive new construction, nor were they quick to agree on 
met~s of re-routing. These circumstances, together with the 
great advantages that appeared to inhere in operating all the road! 

• For an analysis of the data concerning governmental operations during th.I 
World War, see the same_ 

• U.S. War Industries Board, Americtm Industry ;" tM W .. , by Bernard M. 
Baruch (19U), p. h. 
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of the country as a single unified system, led finally to complete 
governmental operation of all phases of railway transportation. 

Governmental operation of transportation was extended also to 
ocean shipping. The war requirements taxed these facilities even 
more than it had those of railway transportation. The major prob
lem was to ICcure the ships, and this we shall discuss in the next 
ICction of this chapter. Procured through hire, purchase, or com
mandeering, they were in many cases actually operated by govern
ment in the transport of men, munitions, and supplies. 

In a few scattered instances the government carried on produc
tion in fields other than transportation. At certain stages the army 
exercised control over all phases of the production of its wool 
clothing from the assembly of the raw materials to the inspection 
of the finished product, and even requisitioned and rationed the 
total supply of raw wool.' The government also undertook its own 
production of toxic gases, for a time (because of labor difficulties) 
employed its own labor to cut fir and spruce for airplane manufac
ture, and produced some of its own munitions and ships. Just before 
the Armistice, plans were completed for an expenditure by the 
government of some 200 million dollars on power station construc
tion, primarily to assure the industries of the Atlantic seaboard a 
supply of power.' 

Several factors played a prominent role in bringing about these 
various instances of direct governmental production. New equip
ment, expensive in character, and of doubtful value for post-war 
purposes, was required in many instances. Often, moreover, the 
total burden of finance was extremely heavy. Private enterprisers 
were consequently slow to provide capital. In other instances, par
ticularly in the production of toxic gases, the physical dangers of 
employment made difficult the recruiting of a labor supply without 
the aid of governmental constraints. 

B. Government in Relation to Privately Organized Production 
Much more extensive as regards the range of individuals affected 

were the war-time controls over that area of industry which re-

I Ayrea, Tlu W ... cuitj G~. pp. SI-sa. 
• Charlet W. Baker, G_ .iIUIII COfIIrol _ O,...,io •• , lulU", ;. GnM 

Brit .. nil 1M U,,;,U SIMU J"';'K W W.,u w. (19al ), p. 4 
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mained in some degree privately organized. While these controls 
were motivated by the same desire to assure the prompt fulfillment 
of war demands as was present in the case of direct govt'rnment 
production, there was, in contrast, an effort to avoid disturbing 
the existing, system of private enterprise. With few exceptions the 
regulations employed were confined to the allocation to their 
various uses of raw materials, productive factors, and finished 
goods. Rules concerning allocation were never made applicable 
in blanket form to all of any kind of productive resources. Instead, 
these regulations were in terms of specific orders, and they left 
free of control any remaining uncovered capacity. The initiation of 
enterprise and the organization of the actual processes of conver
sion remained almost entirely in private hands. The controls under
taken were in some instances based on consultations with the affected 
parties, and often took the form of voluntary agreements. This was 
notably true of the work of the War Industries Board. 

Many of the regulations had no explicit legal foundation. They 
were supported, however, in the patriotic fervor which swept the 
country, and in the feeling which became widespread that the 
prompt and proper organization of industry to fulfill war needs 
required a greatly extended program of governmental regulation. 
The government sought to bolster its legal powers by efforts to 
secure the co-operation of producers, laborers, and consumers for 
its plans. Industrial leaders were placed in important administrative 
posts, and organized trade groups were asked to facilitate price
fixing, the allocation of resources, speed-up of production, reduction 
of labor turnover, and other goals of war-time control. Unorganized 
industries were encouraged to undertake organization so that the 
problem of effectuating controls might be simplified. Consumers 
were appealed to as patriotic citizens in an extensive program of 
"education." 

Recalcitrants there were of course and these were forced in line 
through the exercise of certain sanctions. The value of having it 
kno~ that an individual had complied with the government's 
war program, a rather high one in the patriotic spirit of the times, 
was capitalized for this purpose; and acquiescence· was achieved at 
times through threats to requisition or commandeer, or to impose 
adverse priority allocations. The measure of success achieved is 
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evidenced in part by the lack, during the war, of any legal tests 
of the government's exercise of war powers. 

A detailed analysis of the many regulations imposed will not 
be undertaken. They were of three general types: those designed 
to assure the prompt £u1fi11ment of our war needs at a minimum 
cost; those designed to make certain that our economy did not 
minister to the needs of enemy nations; and those designed to 
assure private individuals of a "reasonable" supply of their basic 
needs at "fair" prices.' 

Fulfilling 'War needs at minimum cost. Perhaps most significant 
among the means employed to secure the fulfillment of war needs 
were the efforts to assure the war industries a supply of materials 
and facilities essential to production. The primary method of ac
complishing this end was a system of licenses and priorities. The 
industries and plants producing commodities considered essential 
to war purposes were classified according to their relative impor
tance, and lists indicating these classifications were widely circulated. 
Producers and distributors of certain designated raw materials, 
finished and semi-finished products, electrical energy, fuel, and 
transportation were requested to follow the priorities assigned in 
these lists, in filling orders. In the case of railway transportation 

'For details of the World War experience see: U.S. War Trade Board, G_m
m,,,, Control owr PriUI, by Paul W. Garrett (1920) I War Industries Board, 
A"",,;cMf IntllUlry itt 1M WOII'; 65 Congo 3 _ .• H. doc. 1415. R'lon 0/ CiJliwl 
111tII1 Commillll (1918) I 65 Cong. 3 se .... H. doc. 18]6. R'ttWl 0/ ,116 C"I;141 
11111" Com",;II" (1119) I 65 Congo a se .... H. rep. 448. W.,. Fi~, Cortor"';Otl: 
COtl/WItIC, R'10rl (1918) I Annual Reports of the War Finance Corporationl 73 
Congo a se .... H. doc. 117. A-.l R'1tW' 0/1116 S,crdtry o/IM Tr,'""'1 on 1M 
W.,. Fm..c, C0'10r"hatt (1934). 

Several secondary sources are also of importance: Baker. GtKllt'tImItII Cotltrol 
tmil 0lwlII;o,. o/ltItllUtry itt Gr,,,' Bri,';" IItItl ,116 U";I,tl SIIIIII tl"";"X 1M WorU W.,., Simon Litman. PriClI IItItl Pric, Cotllr'ol itt Gr,1II B";";" tmil 1M Uniutl 
SIIIIII tl"";"g 1M W.,. (1920) I "National and ,World Plaoning." TM AtItIIIls 
0/ 1M AWfIric.,. Acu"", 0/ Polilic'" tmil Socilll ScUnc,. July 19321 F. W. 
Tau .. ig, "Price Fixing aa Seen by • Price-Fixer." f)UIII"IIf'ly Jofll'fllll 0/ Eco
tlOmiCI, Vol. 33 (1919), pp. aOS,,11 Roy G. Blakey. "Su~r Prices and Di .. 
tribution under Food Control," f)_1m, Joflf'fllll 0/ Ec~, VoL 3a (1911), 
pp. 567-961 Lewi. H. Haney, "Price Fixing in • Competitive Indllllry," 4~ 
CMf Economic R~, Vol. 9 (1919), pp. 47-S61 Lewia K. Mane, "The Price 
Fixing of Copper." f)UIII"Iwly Joflf'fllll 0/ Eco __ " VoL 33 (1911). pp. 71-1061 
Wilfred Eldred. "Wheat and Flour under Food Administration Control: 1917-11," 
f)_1m, Jofll'fllll 0/ Eco,.omic,. Vol. 33 (1911), pp. 1-701 W. F. Gephart, "Per
ishable Produce under Food Regulatioo," f)..urly JofllWtll 0/ ECOffOmia, VoL 3a 
(1918), pp. 6a1-34. 
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these priorities were put into effect directly by government; in many 
other cases they were embodied in voluntary agreements. A special 
procedure involving the grant of licenses was employed in allo
cating the use of fuels, and of ocean shipping. In none of these 
instances was there any attempt to govern all uses of the resources 
involved. The requirement was merely that preference be given 
the industries and plants designated in the priorities lists according 
to the order of their priority. Any remaining unutilized facilities 
might be employed in such manner as their owners saw 6t. More· 
over, priority allocations were ordinarily employed only where 
there existed a shortage of supplies for the essential war indus
tries. 

Special measures were taken in the case of labor and of capital. 
The labor situation was characterized by the prevalence of strikes, 
and by a high turnover induced by the wide and growing variety 
of attractive opportunities. To minimize the losses from strikes a 
National War Labor Board was established to mediate disputes, 
and an appeal was made to the patriotism of the workers. The prob
lem of reducing labor turnover was a more difficult one. It was 
met by standardizing working conditions, as a means of reducing 
the incentive to movement, and by urging employers to cease 
advertising for labor, and to utilize instead the facilities of the 
United States Employment Service. By this latter means war indus
tries were further assured an adequate supply of labor, as the 
Employment Service in making its allocations was guided by the: 
priorities lists discussed above.8 The power to standardize wages, 
hours, and working conditions was placed in the hands of a \Var 
Labor Policies Board. However, before it had proceeded far the: 
war had come to an end.' Plans were also developed for increasing 
the effective supply of labor by training individuals for new types 
of work, by diluting skilled with unskilled labor, and by utilizing 
prison labor. But they were not carried far. In none of these cases, 
except of course the use of prison labor, was there any enforced 
con~ption. Reliance was on the co-operation of laborers, organized 
labor groups, and their employers. 

• War Industries Board, American l"Juslry in ,Is. W." pp. II-90. 
• The same, pp. 86-88. 
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The policy of discouraging labor turnover is in contrast with the 
peace-time objective of stimulating a prompt adjustment of pro
ductive facton to new uses, and might appear in some degree to 
negate a similar objective in time of war. In peace time the short
run losses of energy involved in the adjustment of labor to new 
uses would generally be regarded as more than offset by the longer 
run gains from better allocation. In war time, however, short-run 
considerations are elevated to a much more significant position. The 
dangen of improper use of labor were expected to be met in some 
degree through the system of priorities, the allocation activities of 
the Employment Service, and the incentive created by the selective 
service drah to seek employment in war industries. 

Efforts were also made to assure war industries of adequate 
finances. A Capital Issues Committee was established to pass upon 
issues of securities for capital purposes in excess of $100,000. Dur
ing the course of the war it passed upon some 2,289 applications 
involving new securities with a par value of over two and a half 
billion dollars. Only those enterprises serving definite military 
or economic needs were given the approval of the Committee. The 
Committee had no authority to prevent the flotation of those issues 
it disapproved. It relied upon the co-operation of the banking and 
investment institutions, the organized banking groups, and the 
borrowen themselves, in securing obedience to its rulings. 

A War Finance Corporation was organized to meet the problem 
more directly. Set up with a capital stock of 500 million dollars 
to be subscribed by the federal government,1. it was authorized to 
make advances either to banks or directly to industry for the 
financing of enterprise essential to the prosecution of the war." 
It was contemplated that only in exceptional cases would loans be 
made directly to industry. Soon after its establishment, the directon 
of the Corporation announced that direct loans would be made 
only where not available through the usual banking channels, and 
only on adequate security. 

• Only 140 millions were actually called for by the board of dim:ton of the 
CorporatiOlL. 

II The War FiDaace Corporation couceiwd itl Eunt:iona to iDclacie abo the 
IUpport of the market for goftftllDCnt IeCUritin. See Frn ~~ R,t-' ./ UtI 
W ... F~, CortoNlli .. (I,ll), p. s. 
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An analysis of the operations of the War Finance Corporation 
indicates, however, that its activities were not in fact directed pri
marily to assisting the financing of war industries. Up to the close 
of the war, it advanced only 71 million dollars to assist the financing 
of industry, while during this same period it purchased more than 
377 millions worth of government bonds. Of the advances designed 
to assist industry, 40 millions were made directly to public utilities, 
and nearly 4 millions to cattle raisers to enable them to hold their 
cattle off the market. The limited character of the efforts of the 
War Finance Corporation to assist war industries is further revealed 
in its own explanation of the paucity of its industrial loans. The 
directors declared that in some cases funds could be secured through 
the regular banking channels, and that in many other cases the 
Corporation did not wish to assume the risks arising from the 
uncertainty of the duration of the war, and from the possibility of 
the cancellation of war contracts.12 It was precisely these risks which 
the War Finance Corporation was designed to assume. 

Separate means were adopted to provide finances for shipbuilding. 
The need for added shipping facilities was extremely great, and 
private enterprise, because of the heavy initial outlays and the 
uncertainties of post-war worth, did not respond with sufficient 
rapidity. Accordingly, to stimulate ship construction, the Shipping 
Board incorporated the Emergency Fleet Corporation with powers 
to make available to· private businesses, in advance of construction, 
funds for the building and equipment of plants, for the cost of 
yards, for the training and even housing of men, and for the 
actual construction of ships. 

Another control adopted to assure war industries of an adequate 
supply of resources was conservation and curtailment of non-war 
uses. A program of conservation was carried on, largely through 
informative and propagandistic activities of government assisted 
by organized lay and trade groups. Consumers were urged to ob
servct lightless nights, and gasless, heatless, and meatless days; 
and ~ousewives, restaurants, and hotels were asked to conserve 
the use of foods. Efforts were made to stimulate simpler habits of 
food consumption, based more largely on elemental food values, 

U The same, p. s. 
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and in general to encourage the minimization of adornment and 
splendor. 

Conservation was applied also at various stages of production 
and distribution. In some few cases of acute shortage, sales per 
person were restricted or deliveries for purposes regarded as "un
essential" were prohibited. Limitations were placed on the trips of 
salesmen, the return of goods, the frequency of deliveries, the num
ber and types of intermediaries in distribution, the variety of styles, 
the frequency of style changes, and the range of choice in sizes, ma
terials, and colors. Imports were regulated as to source and form to 
conserve shipping space. Partly under government stimulation and 
direction, production, packaging, and distributing methods were 
developed which involved the usc of less scarce materials or less 
time or labor. Substitutes achieving these various purposes were 
developed in many cases. 

Outright curtailment of production was rarely imposed. There 
was a desire to avoid crippling an industry and those in the com
munity who were dependent upon it, partly because of the imme
diate dislocation, but also with a view toward simplifying the 
problems of post-war readjustment. Complete suppression of some 
industries was considered but was foregone for these same rea
sons. The major device employed in curtailment was the with
holding of basic supplies through the system of priorities. In the 
case of lumber and of cement an effort was made to discourage pro
duction by a refusal to raise prices to meet rising costs. 

A second important means of speeding up the supply of essential 
war commodities, beyond assuring the war industries of an adequate 
supply of resources, was the specification to industry of methods of 
production and distribution designed to accomplish this end. With 
a view to hastening along the necessary supplies, and at times to 
improving the quality of war materials, efforts were made by gov
ernment to develop and have adopted new techniques of production, 
more economical or more readily available substitutes, and new 
channels of distribution. 

A third group of measures was designed to counteract certain 
forces which, it was believed, were repressing the willingness of 
individuals to undertake production, and were resulting in the 
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withholding of certain available supplies from use, and in an un
necessary raising of prices both to government and to civilian pur
chasers. The notion was prevalent that uncertainties concerning 
the relative movements of costs and prices were having a retarding 
effect on production, and that the speculation which accompanied 
and which was perhaps in part the cause of these price movements 
was further restricting the immediate availability of supplies. There 
was also the feeling that the rise in prices, and limitation of supplies, 
which were taking place were bringing about inordinately high 
profits in many lines of industry, out of all proportion to those neces
sary to stimulate the needed increases in supply. 

Speculation in ordinary times is generally regarded as having a 
desirable long-run stabilizing effect on prices and production. How
ever, the temporary withholding of supply which may result from 
speculation is often less defensible in war than in peace, because 
of the importance of an immediately available supply. 

To curb speculation and to diminish both uncertainty and "profit
eering," there was undertaken a program of price and cost stabiliza
tion. Many important war commodities and resources were in one 
form or another regulated in price. In some instances, prices or 
profit margins were directly fixed by government. In other cases, 
long-term contracts were limited, and restrictions were placed upon 
resales and the amount and time length of holdings. The systems 
of priorities and centralized allocation of orders which we have 
discussed earlier were also thought of as having a stabilizing effect 
on prices. The fact that priorities could not be purchased had a 
tendency to limit bidding, and the co-ordination, timing, volume, 
and allocation of orders were designed to minimize the disturbances 
which government purchases would occasion in the market. In addi
tion, efforts were made to overcome the retarding effects of cost 
and price uncertainties by placing government orders on an as
sured return basis, generally a "cost-plus" basis. Affected by these 
prog~ms of stabilization were not only a wide variety of raw 
materials, but also in some degree labor, fuel, and a great range 
of finished products. By these various means, it was thought, pur
chases would be confined to "real" needs, prices would be kept 



WAR 107J 

down, costs would be stabilized, and producers who had been de
terred from operation would go forward vigorously with their 
plans. 

The most extreme devices utilized to acquire war materials were 
the direct requisition of supplies and the commandeering of pro
ductive facilities. Employed only infrequently, their use was con
fined largely to the procurement of finished goods rather than the 
raw materials for war industry. Where supplies were not forth
coming, however, or were not made available at what were regarded 
as reasonable prices, there was occasional resort to these measures. 
Their most extensive use was by the Shipping Control Committee 
to acquire private ships for war purposes. Prominent also were the 
requisitioning activities of the War Department, which during the 
course of the war secured in this manner some 141 million dollars 
worth of supplies, and of the Navy Department, which made even 
more extensive use of these devices. Perhaps the most important 
use of the power of requisition and commandeering was as a threat 
to compel assent to other measures of war-time control. 

The measures discussed up to this point relate only to domesti
cally produced supplies. But there were a number of significant 
commodities which could be procured effectively only from foreign 
sources. Utilizing as a weapon its control over imports and exports, 
the War Trade Board engaged in bargaining operations with vari
ous nations to secure for us the supplies of which we were in need. 
In general, the policy followed was to confine exports to those 
which were necessary to assist or encourage the provision of our 
war needs. One example is the regulation of wheat and wheat flour 
exports which (apart from shipments to the allies) were prohibited 
after November 1917, except for the subsistence of certain em
ployees manufacturing war supplies for our use.1I Caustic soda, 
which is essential to the manufacture of glycerin, an ingredient of 
explosives, was permitted to be exported only on the guarantee of 
an equivalent import of glycerin. Supplies of which Switzerland 

II For a general di .. ussion of thee controls, lee R,tort 01 ,,,, W. Tr"," Bo.,tl 
(1910), pp. 61-109. Thee controls were later ftlaxed to permit shipment to those 
countries which had previously depended npon us for thee material .. 
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was in great need were released only upon the release to us of 
certain milk products of which we were short. Shipping facilities 
were procured from several countries by similar tactics. 

The War Trade Board operated in one other way to increase our 
supply of scarce commodities. Our allies were reluctant to release 
to us certain commodities of which we were in need, because they 
feared they might be wasted in non-war uses or perhaps fall into 
the hands of the enemy. By demonstrating that the distribution of 
those commodities would be so regulated as to forestall such an 
eventuality their release for import was secured. 

Withholding supplies from the enemy. The war involved our 
government in an effort to strengthen our military position not 
only by assuring the provision of our own essential war needs, 
but also by weakening the enemies' position through obstructing 
the procurement of their necessary supplies. Individual traders, it 
was thought, could not safely be relied upon to conduct their opera
tions with these ends in view. The War Trade Board accordingly 
controlled exports and imports for this purpose as well as for the 
purposes discussed above. 

All imports and exports were subjected to license, and controls 
were exercised over the sale and transfer of vessels and bunker 
supplies. The practice was to designate specific commodities for 
regulation as war exigencies appeared from time to time. However, 
by February 1918 all export and import commodities had been 
placed on the restricted or conservation lists.u In the case of each 
of these items there was a rigid vise of consignor and consignee, 
and some judgment was made whether directly or indirectly they 
might come into the hands of the enemy. In addition, there was 
established in the Treasury Department the Office of Alien Proper
ty Custodian with the power to seize enemy holdings and adminis
ter them, and the Treasury undertook to control credit and specie 
movements to restrict the enemy finances. 
As~ring civilian supplies III "fllir" prices. Even before our entry 

into tne war, allied purchases had brought about a rise in the prices 
of many important consumer goods, and the purchase of military 

H Report of the War T,ade Boartl (19:10), p. I; and Garrett, GtXI_nI C __ 
trol o'Uer Prices, p. 351. 
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supplies by our government following our entry added to this 
advance. This led to a third important type of war-time control 
over private industry-the assuring to civilians of "fair" prices for 
certain of their basic purchases. I' 

The ~asic: act in this program of control over the prices of con
sumer goods was the so-called Lever Food and Fuel Control Act 
of August 10, 1917. Under the powers conferred upon him by this 
act, the President established the Food and Fuel Administrations, 
and through these agencies virtually every staple food commodity 
and nearly all fuels were subjected to some form of price regula
tion. 

Only in the cases of wheat, coal, and coke did the Lever Act 
provide explicitly for direct price-fixing by government. The price 
of wheat was in fact fixed temporarily by the act itself!- However, 
under the general powers which the act provided to license the 
manufacture and distribution of foods and fuels, to requisition 
"necessaries," and to commandeer factories or plants manufactur
ing necessaries, the Food and Fuel Administrations were able to 
negotiate voluntary agreements fixing both the wholesale and re
tail margins for an almost all-inclusive range of important food 
and fuel products!' In addition, the price agreements negotiated 
by the Price-Fixing Committee of the War Industries Board, 
covering mainly raw materials and semi-finished goods employed 
in manufacture, were made applicable to purchases destined for 
eventual civilian consumption, as well as to those to be processed 
into goods for governmental purposes. Further, the War Trade 
Board, in licensing the import of many commodities, imposed upon 
their sale a requirement of observance of the price controls enacted 
by the Food and Fuel Administrations and the War Industries 
Board. 

A more informal type of control was employed in dealing with 
the important item of housing rentals. The winter of 1917-18 

brought many complaints of inadequate housing and high rentals.18 

• ID some degree the fixatioD of the prieft of goodI for civilian consumptioD 
was motivated by • desire to maiDtaiD the Bow of the price-fixed governmeDt sup
plies. 

• Garrett. GOWf'fIfIIIrII COfIIroI _ PrieM, PPO 40-57. aDd 160 If. 
II For further analysis, tee Chaps. XXIII and XXIV. 
• See. for example, 65 CODg. I _. To ProftM HOfUitt,I.,. W .. NII,u, Hear-
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The war had occasioned a great redistribution of population inci
dent to the mobilization and training of troops, and the expansion 
of war industries. As a result, many communities were faced with 
housing shortages, and there occurred a rise in rentals. 

To meet this situation, efforts were made through the Bureau 
of Industrial Housing and Transportation of the Department of 
Labor to stimulate private housing construction, to improve com
muting facilities, and to bring about a maximum utilization of 
existing housing facilities. In addition, the United States Housing 
Corporation during the course of the war expended some 28 mil
lions to finance housing construction. 

An effort was also made directly to control rents. Only in the 
case of the District of Columbia were any specific legislative con
trols provided. However, under the auspices of the Bureau of 
Industrial Housing and Transportation, community committees, 
representing real estate operators, labor, the legal profession, and 
the public were established in 76 communities, to negotiate the set
tlement of rental disputes, and similar work was carried on in 50 
other communities by other local organizations.u These committees 
had no explicit powers to fix rental charges. They relied on patriotic 
appeals, and threats of increased taxes and adverse priority alloca
tions for fuel. There was a wide diversity in the standards of fair
ness which they employed. 

In addition to these direct and indirect controls over prices, cer
tain other war-time regulations were designed in part for the pro
tection of civilian consumers. The War Industries Board, in clear
ing orders for supplies, gave consideration to the effect these orders 
would have on the prices and supplies of civilian goods. In the 
cases of more extreme shortage, as we have noted earlier, supplies 
were rationed in an effort to get away entirely from the market as 
an arbiter in the distribution of goods and services. Further, the 

ings before (House) Committee on Labor on H. R. 964~ (1911); U. S. ~ of 
Labor, \1ureau of Industrial Housing and Transportation, Retort of ,'" U...uJ 
Stales Housing CorjortzlWn, ~ vols. (1919-20); Edwant L Schaub, "The Regula
tion of Rentals During the War Period," JOfINI4l of Poliliclll Ec_" VoL d 
(1920), p. 4-

• "Adjustment of Rent Profiteering Cases by the Department o.f Labor," MOtJl'!'1 
Lahor Re-oiew, Vol. 8 (1919), pp. 213-15; Retort of"" U,,;,u SItzIeI H_, 
Cortortzlion, pp. 16-17, 35-36. 
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efforts to speed up production and stimulate conservation, discussed 
above, were directed in part to the satisfaction of civilian needs. 

Do RECENT AND PROPOSED CONTROLS 

The close of the war brought about a rapid abandonment of 
virtually all the new relationships of government to industry to 
which it had given rise. There remained, however, a heritage of 
experience, and of new sentiments and conceptions, which since that 
time have given rise to many new proposals and a number of actual 
innovations in the war-time regulation of industry. 

Three phases of World War experience, as revealed in retro
spect in the calmer days of peace, were particularly important in 
bringing about changes in the war-time relationships of government 
to economic life. The conversion to war uses was found to have 
been appallingly slow in many instances; and in the case of cer
tain important commodities such, for example, as planes and artil
lery, it was realized that scarcely any production had been brought 
to completion before the Armistice. In many respects more impor
tant was the consciousness which grew of war-time "profiteering" 
and of the immense costs, extensive inflation, and heavy debts of the 
war, and the antagonism to which this realization gave rise. These 
feelings were co-mingled with a strong sense of futility which 
provoked insistent demands to avoid our future embroilment in 
another such conflict by controls over war-time trade. In the period 
since the Armistice, the efforts to correct these shortcomings have 
constituted the major streams of development in the war-time rela
tionships of government to industry. 

A. More Efficient Mobilization of Industry 

First to be attacked was the problem of more efficient mobiliza
tion of industry for future wars. In 1920 the National Defense Act 
was amended so as to provide for the immediate mobilization of 
man power and industrial resources in time of war.- Under these 
powers first the War Department, and later the Army and Navy 
Munitions Board, have undertaken to formulate general plans for 
industrial mobilization. Industrial plants have been surveyed to 

• 41 Stat. L 759 (1910). 
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determine their convertibility to war uses, and on the basis of these 
surveys individual plants have been assigned to the production of 
specific war commodities. Industry has been apprised of these plans 
and their tentative assent and suggestions solicited. Detailed out
lines of proposed war-time policies, procedures, and organization 
have been formulated, model contracts drawn up, and the Army 
Industrial College established to train a nucleus of administrative 
personnel. Legislation providing for the effectuation of these plans 
has been prepared for immediate congressional action at the out
break or threat of war.21 

Under the most recent plan, it is contemplated that on the out
break of war there shall be established an entirely new agency, the 
War Resources Administration, composed of civilian personnel 
and charged with administering the organization of industry for 
war purposes. Should such an administration not be immediately 
established, it is planned that these same functions shall temporarily 
be exercised by the Army and Navy Munitions Board, which is 
composed of the Assistant Secretaries of War and Navy. The threat 
of a European war led to the appointment, on August 9, 1939, of 
a civilian advisory body known as the War Resources Board. There 
was some expectation that in the event of our involvement in war, 
this board would be constituted the War Resources Administra
tion.22 However, after preparing a report to the President on the 
Industrial Mobilization Plan, the Board was dissolved within a 
few months of its creation. 

The efforts to assure efficient mobilization of industry in time of 
war have not, however, been confined to mere plans. To familiarize 
industry with the manufacture of war materials, to yield informa
tion on the problems of production and the costs involved, and to 
support a skeleton organization of productive facilities and build up 
a reserve of supplies to meet emergency situations, there was inaugu
rated in 1938 a system of "educational orders," Congress appro
priating for this purpose 2 million dollars a year. In 1939 this 
progx\m was considerably expanded by a congressional appropria-

II These plans have been revised from time to time. In their latest published 
form they may be found in 76 Cong. :z sess., InJunrial Mobiliution PU,. Re
~isio,. of r939, S. doc. 1]4. (1939) • 

.. See War and Navy Joint Press Releasea of Aug. 9 and Aug. 17, 1939· 
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tion of nearly 3S million dollan to cover the succeeding two-year 
period." 

To assist in the development of improved designs and processes 
of production in the manufacture of these materials of war, army 
engineers have been working with the various plants engaged in 
their production. Plans have also been formulated and are being 
put into operation to train certain types of skilled labor, such as 
aviation mechanics, of which there exists a shortage in terms of war 
needs, and efforts are being made to build up a navy auxiliary 
through an amplified merchant marine supported in part through 
government subsidy. Thought has also been given the subsidy of 
added power lines and power stations to link up sources of supply 
with the industrial and commercial centers, and to provide an 
emergency ''back-log.'' 

Designed also in part as measures preparatory for war have been 
the recent Tin Control and Helium Control Acts." Our sources 
of tin supply are deficient in terms of our needs for war, and tin 
is an important war commodity. To conserve our limited supplies, 
an act of February IS, 1936 prohibited the export of tin plate scrap 
except upon the grant of a license. Helium, in contrast with tin, is 
a commodity of which we enjoy a virtual world monopoly. How
ever, because of its usefulness to potential enemies, and to conserve 
our own supplies, the export of this commodity has also been pro
hibited except on license. 

One characteristic of these plans for mobilization has been pre
dominant throughout. There has been the desire to work, so far as 
is consistent with military effectiveness, within the framework of a 
system of private enterprise, and with the least disturbance to its 
existing form. All the types of control practiced during the W orId 
War-licensing, priorities, price control, and the like-are con-

• Even more significant haa been the recent expansion in the total expenditures 
for national defense. a development which may be explained largely by the con
tinuoul threat and final eventuality of a EuropeaD war. From a low point of a 
little over half a billion dollars in 1934. these expenditures !'Ole to more than a 
billion (including emergency expenditures) in 1919. The estimatrs for 1940 ~d 
1941 (alao including emergency cxpenditures) ahow an CveJI greater nte of In
crease. thc figures for these two yean being respectivelr a little over I.S billion. 
and a little over I.' billion. See TIN ,.u,,, _/IM Ural'" SUUI G ___ /.,. 
l/u F;,eM Y.", £"";"g J",.. JO, '94'. pp. xxi. xxii, IOU. 10a4-

II 49 Stat. L. 1140 (191'>' So Stat. L. liS (1937). 
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templated, and in even more extensive degree. But they are de
signed, as in the last war, wherever feasible to make usc of private 
initiative. Government action is proposed mainly to assure war in
dustries the necessary resources and facilities, and to maintain and 
stimulate the incentive of private producers to engage in the pro
duction of war materials. The aim is to preserve profit opportuni
ties and win industry c()-Operation. The power to requisition and 
commandeer is to be used only sparingly, and then largely as a 
threat. No plans are made for extensive direct operation of industry 
by government, nor for elaborate government personnel. 

One further general characteristic of these plans is of interest. 
It is contemplated that the new powers of government in time of 
war shall be administered largely by specially created agencies, 
rather than through the expansion of existing ones. By following 
this procedure, it is thought there will be greater freedom to secure, 
and a greater likelihood of attracting, the best personnel. And it is 
expected that the problem of post-war readjustment of govern
mental functions will thereby be simplified, because of the greater 
ease of discontinuing the work of the less entrenched agencies. 

B. Taking the Profits Out of War, Reducing Its Costs, and 
Equalizing Its Burdens 

In contrast with these plans for the more effective mobilization 
of industry are the proposed war-time controls which have been 
designed to take the profits out of war, to equalize its burdens, and 
to reduce its "costs." During the last war, the usc of inflationary 
measures in governmental finance was in part responsible for a high 
level of industrial profits, and left us with a huge governmental 
debt. To avoid these consequences, it has been proposed that future 
wars be financed more largely through taxation, primarily on cor
porate and individual incomes, and that more extensive controls be 
undertaken over prices. It is realized that these regulations might 
diminish the effectiveness of private enterprise in filling war de
mands~d to meet this possibility it is proposed that there be pro
vision for conscription of individuals in management positions, and, 
if necessary, for the commandeering and direct operation of many 
war industries. By these means, it is thought, a war can be financed 
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without profiteering or inflation and heavy debt, and with dimin
ished costs and a more extensive dispersion of its burdens. 

The early efforts to secure the elimination of war profits came 
from the American Legion. Beginning in 1922, through the ac
tivities of the Legion, legislative proposals to achieve this objective 
have been introduced into every session of Congress. Their sugges
tions have comprised a universal draft applicable to all forms of 
man power and resources. To investigate the merits of these pro
posals, a War Policies Commission was appointed in 1930. After 
lengthy hearings covering a period of two years, it recommended 
that the President be given extensive price-fixing powers in time 
of war, and that practically all war incomes above "normal" be 
confiscated. Legislation embodying these proposals was successful, 
however, in only one house of Congress. 

Public interest in the problem remained at a low ebb until 1935, 
when a special Senate Munitions Investigation Committee began 
to hold hearings. Dramatically, this investigation revealed many 
instances of war-time profiteering, and public antagonism grew. 
More important, however, with the Munitions Investigation, the 
efforts to limit the profits of war and to equalize its burdens de
veloped into a movement to plan for the more effective war mobili
zation of industry, but without a weakening of the original objec
tive. The Munitions Committee reviewed the War Department 
plans for mobilization and reported them insufficient for the pur
poses of avoiding profiteering, inflation, and high costs. Provisions 
for administrative personnel, it held, were inadequate; and the 
plans for regulating prices, it declared, were foredoomed to failure 
because the strategic bargaining position given industry-as re
flected in the reliance on voluntary co-operation in the face of 
extraordinary need, and the absence of provisions for direct govern
ment operation except as a threat or in great emergency-would 
make effective enforcement impossible without their consent. Ac
cordingly, the Committee advanced its own proposals for heavy 
taxes, for the draft of business leaders into the civilian service, and 
for extensive powers to requisition and to commandeer and operate 
plants. A majority of the Committee recommended government 
ownership of a portion of the facilities for munitions production. 
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In its final report the Committee expressed some doubt whether it 
would ever be feasible to impose heavy taxes and rigidly control 
prices, or to take over and operate any extensive area of industry, 
no matter what powers were placed in the hands of government. 
Nevertheless, legislation embodying these proposals was introduced 
into Congress.25 

The contrast between these proposals for the war-time mobiliza
tion of industry, and those of the Army and Navy Munitions Board 
outlined in the preceding section of this chapter, rests in the rela
tive importance attached to the preservation of individual enter
prise. In each of the plans military effectiveness is a dominant objec
tive. In the proposals of the Army and Navy Munitions Board, 
objectives other than military are regarded as not controlling if 
their achievement impairs the effectiveness of private enterprise in 
fulfilling military needs. In the proposals of the Munitions Com
mittee, however, the limitation of profits, the avoidance of infla
tion and debt, the minimization of war costs, and the dispersion of 
its burdens are elevated to a plane correlative with that of the ful
fillment of war needs, and wherever necessary to their achievement 
government action is proposed in displacement of private initiative. 
The conflict between these two somewhat opposed notions of pro
priety in the war-time relationships of government to industry con
tinues to be reflected in the proposals for legislation now before 
Congress. Both sets of views remain strongly .held and the direc
tion of compromise is as yet not clear . 

.. A number of hearings and government reports have dealt with these develop
ments. See, for example: 73-7+ Cong., Munitions Industry, Hearings before the 
Special (Senate) Committee Investigating the Munitions Industry pursuant to 
S. res. 206, 39 pts. (193+-37); 71 Cong. 2 BeSS., WQr Policies Commission, 
Hearings before the Commission appointed under the authority of Pub. re •. 98, 3 
pts. (1931) I 72 Congo 1 BeSS., Documents by War Policies Commission, H. doc. 
271 (1932); 7+ Congo 2 sess., To Prevent Profiteering in War, Hearing. before 
a Sub-Committee of the (Senate) Committee on Finance on H. R. 5P9 (1936) I 
75 Congo 1 sess., Taking the Profits Out of War, Hearings before the (Hou.e) 
Committee on Military Affairs on H. R. 1954 (1937) I 75 Cong. I Be •. , To 
Preve" Profiteering in Time of War, Hearings before (Senate) Military Aff~irs 
Committee on S. 25,2 pts. (1937); 75 Cong. I sess., Prftlent,on of Profitee"'.ng 
in Time of War, S. rep. 480 (1937); 74 Cong. I selS., To Prftlent Profile·rsng 
in War, S. rep. 577 (1935); 7+ Congo 1 selS., Prftlenl Profiteering in War, S. rep. 
889 (1935); 75 Congo 3 selS., War Profiteering, S. rep. 1870 (1937). 



WAR loiS 

C. Preventing Our Involvement in Another War 
A third post-war movement which has brought about changes in 

the relationship of government to economic life is in contrast with 
these efforts to take the profits out of war and to plan for more 
effective mobilization. Preventive in nature, it has had the purpose 
of forestalling our future embroilment in another conflict. In some 
degree, the measures we have discussed above have had this objec
tive. Advance knowledge of extensive conscription, and of the 
limits which price-fixing and heavy taxation would place on the 
personal gains which individuals might expect from war, has 
been thought of as diminishing the incentive to engage in such 
conflict. In addition, there have been a number of measures de
signed directly to prevent our involvement in war, primarily by 
circumscribing our trade and financial relationships with belliger
ents. This phase of public policy has often been spoken of as "neu
trality policy." 

Measures of this character are not new either in American or in 
world history. From the beginning we have considered our war
time trade as a neutral nation to be bound by the conventions of 
international law." 

International law imposes upon a neutral government the obliga
tion not to supply belligerents with arms, ammunition, or imple
ments of war, nor to lend them money. It is also implicitly under
stood that a neutral government may not itself supply any commodi
ties to a belligerent. The private citizens or corporations of a neutral 
country are not restricted by international law in their dealings with 
belligerents. The belligerents, however, have rights of search over 
the merchant ships of neutral nations, and may legally seize as 
"absolute contraband" military goods destined for the enemy, or as 
"conditional contraband" other goods destined for enemy military 
purposes. Further, by the "doctrine of continuous voyage," military 
goods shipped to a neutral country, but destined for a belligerent, 

• The international law of neutrality had its beginnings aa early aa the twelfth 
century, in the Hanaeatic and Mediterranean cities, and grew to importance in the 
uxteenth century, with the rise of the state system. It _ regarded aa an e.mtial 
adjunct to the growth and development of international trade, and aa a liguificant 
means of limiting the boundaries of war. Edwin M. Borchard and William 
Potter Lage, N"",lIlu,!or 1M Ureiutl SUI" (1917), pp. J-S. 
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may be seized by belligerents as contraband. No obligation is placed 
on neutral governments to assist in enforcing these rights of bel
ligerents. Neutral governments are, however, obliged to prevent 
private citizens, natural or alien, from preparing within their bor
ders a military expedition against any belligerent. 

During the World War some of these distinctions lost meaning. 
The allies began seizing almost all goods destined for the enemy, 
thus virtually abandoning the distinction between contraband and 
non-contraband, on the theory that war governments have con
trolling powers over a nation's economy and can therefore divert 
anything to a war purpose. Further, they applied the doctrine of 
continuous voyage so as to include all shipments which could reach 
Germany, placing the burden of proof that they would not on the 
shipper or consignee.21 A similar situation, it appears, is developing 
in the current war. The allies have in fact announced the policy of 
seizing even exports from Germany. 

We have not, however, always confined our neutrality controls 
over foreign trade to those imposed by internationallaw." Early 
in our history, the disregard of our neutral trading rights by both 
belligerents in the Napoleonic wars gave rise to a fear of our in
volvement. To avoid this and to bring pressure on Britain and 
France to cease certain of their policies, particularly the impress
ment by the British of seamen seized on our ships, there was passed 
the Embargo Act of 1807. This act, together with certain amend
ments passed in 1808, practically prohibited the shipment of any 
goods from the United States, by land or by sea, and the clearance 
of any American vessel for any foreign port. There followed smug
gling and distress to our trading and manufacturing interests at 
home. Under the pressure of these forces, there was enacted the 
Nonintercourse Act of 1809 which raised the embargo, except as 
to Great Britain and France, and excluded from United States 
waters all vessels of those two countries." 

.. F" a more detailed discussion of these rules, see the same, pp. 7-10. 
:II For a list of American neutrality regulations, see Franci. Deak and Philip 

C. Jessup, A CoUection of Neutrality LlZIWs, Regulations and Treaties of VariOflS 
Countries, Vol. 1 (1939), pp. 1079-uh. 

'"Louis M. Sears, Jefferson and the Embargo (1917), P\:,. 55, 73 ff; Edward 
Channing, A History of the United States, Vol. 4 (1917), pp. 346-4011 and 
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During the succeeding century, up to our entry into the World 
War, the regulation of our trade with belligerents, in wars in 
which we did not participate, was governed primarily by the inter
national law of neutrality. In general, we followed the policy, 
technically at least, of treating all belligerents alike,1O and of in
sisting on our right to trade with both belligerents and neutrals, 
subject to the law of contraband. 

In the period since the World War, a profound modification has 
taken place in our policy concerning war-time trade. Many of the 
neutral trading rights which we have traditionally insisted upon 
have been waived. Two somewhat dissimilar sets of forces have led 
to this change. The feeling was widespread, following the World 
War, that our involvement had resulted in an important degree 
from our trade with the allies, and a movement developed to curb 
such dealings with the belligerents in future wars. Many of those 
who favored such a policy proposed a mandatory embargo on the 
sale of arms and munitions to any belligerent. 

In contrast is a second set of forces. In the post-war period, a 
strong movement developed to attempt the prevention of wars 
by the united exercise of sanctions against the aggressors. This 
movement resulted eventually in the establishment of the League 
of Nations. While the United States was not formally a member 
of the League of Nations, there were many here who came to favor 
the regulation of our trade with belligerents so as to impose sanc
tions on the nations regarded as aggressors, and some who sup-

Samuel E. Morison and Henry S. Commager, TIN G,.owl" of 1M A_ic." R,
puhlic, Vol. I (1937), pp. 199-303. 

The failure of thelle measurel to keep us out of war i. often cited in current 
discuuionl .. revealing the dangen of attempting to maintain trade .. a neutral 
nation in time of war. In contrast, this same experience ia also advanced .. evi
dence of the futility of limiting the movement of goods and ships .. a ~ns of 
preventing involvement in war. It does not appear, however, that our entry mto war 
with Great Britain in 181 I can be ascribed in any important degree, either to our 
early eHorta to defend our trading rights .. a neutral, or to the restrictions which 
we later impolled on our trade with the belligerents. (Morison and Comma~r, 
Growl" of 1M AtMf'ic_ R,,wl;c, pp. 304-111 and Borchard and Lage, N,."..JII, 
10,. ,'', U.S., pp. 30-31.) For further discussion of the embargo period, see Chap. 
XX of this volume. 

• For an expoaition of the view that our policy during the World War, prior .to 
our entry, was designedly favorable to the allies, see Borchard and Lage, N,."..w, 
for lIN u.s., pp. 33-111. 
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ported such controls merely as a device for favoring one belligerenl 
over another. To carry out these controls, there was generally rec 
ommended the grant of broad discretionary powers to the Presi 
dent to impose embargoes on our trade with one or another bel 
ligerent. In addition to these two groups favoring the modificatior 
of our war-time trade policy, there remained a large faction whid 
supported adherence to our "traditional" policy of insisting on OUI 

neutral trading rights under international law. 
The first post-war neutrality legislation was the Embargo Act 01 

1922.31 Under this act, the President was permitted to embarg( 
the shipment of arms-but only to Latin-American countries, or t( 
countries in which we exercise extraterritorial jurisdiction, and onl, 
in cases of purely domestic violence. In the late twenties and earl, 
thirties a movement developed to extend the controls over OUI 

trade, particularly in arms and munitions, to cover internationa 
wars, and to grant the President broad discretionary powers in thl 
administration of these controls. The so-called Borah Resolution: 
embodying such a proposal, was introduced into Congress in 1933 
at the time of the Manchurian crisis, but it failed of enactment 
There was fear of granting discretionary powers to the Presiden 
which might be employed to favor one belligerent over another 
However, when in 1934 the President asked for powers specificall, 
to embargo arms shipments to both belligerents in the Chaco War 
he was granted it.S3 The resolution granting this power made i 
conditional upon a finding by the President that the embargo "maJ 
contribute to the re-establishment of peace between those countries.' 
This phase of the resolution was attacked as an unconstitutiona 
delegation of legislative power, and as involving the grant of toe 
broad a discretionary power to the President. The Supreme Court 
however, upheld this type of power in the field of foreign affairs.-

The forces favoring more extensive controls over war-time trWl 

11 42 Stat. L. 361. A similar law was passed in 19IZ, 37 Stat. L. 630' Thi. wa 
an a-,endment of a much broader statute of 1898, 30 Stat. L. 739 • 

.. 72 Congo I sess., S. j. rea. 229 . 

.. 48 Stat. L. 811 (May 28, 1934). Revoked Nov. 14, 1915· 

.. U.S. v. Curtiss-Wright Export Corporation, 299 U.S. 304 (19}6). See Bar 
chard and Lage, Neutrality for the u.s., pp. 3IZ-I}, for a criticilm of thi. decilio~ 
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with belligerents were not, however, at rest. The Munitions Investi
gation of 1934-36, discussed earlier, gave them added impetus. 
Many instances of war-time "profiteering" were disclosed in these 
hearings, and the· feeling was revived that the anxietY for profits 
by munitions makers had led us into war. On the wave of sentiment 
generated by these disclosures, there was finally enacted the im
portant Neutrality Act of 1935" which brought about a funda
mental shift of policy. 

Under this act, the President was required, whenever a war broke 
out between two foreign states, to proclaim the fact. Thereafter, 
the export to the belligerent countries of "arms, ammunition, or 
implements of war,"'· either directly or through transshipment, 
was made unlawful." This action by the President was made manda
tory'" and the provision was to expire on February 29, 1936. To 
administer the act, there was established a National Munitions Con
trol Board,.· and a system of registration and licenses_ All manu
facturers, importers, and exporters of the articles subject to the 
provisions of the act were required to register with the Secretary of 
State, and exports and imports of these commodities were pro
hibited at all times, except upon license. The transport of arms, 
ammunition, or implements of war in American vessels to coun
tries declared by the President to be at war, or for transshipment 
to those countries, was prohibited. And it was made unlawful to use 
American ports as a base for supplying men or cargo to a belligerent 
warship at sea:o and for submarines of a foreign nation to enter 
American ports or territorial waters, if the President so proclaimed_ 
Further, the President was empowered to prohibit the passage of 

• 49 Stat. L. loll. 
• Defined later 10 as to include little besides lethal weapons. 
.. During the World War, prior to our entry, there had beeD CODliderable agita.

tion for a limilar rule. None was ever enacted, however. 
• In fact, as it developed, the President was left with an important dilCretionary 

power. If he saw fit, he could refuse to recognize the existencc of a etate of war, and 
the provision. of the law would have no application. This has occurred on eeveral 
occasions. 

• This hoard consisted of the Secretaries of State, Treasury, War, Navy, and 
Commerce, with the Secretary of State designated .. chairman and executive 
officcr. 

• A similar rule was enacted during the World War, in March 191 5. 
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American citizens on the vessels of belligerent nations, except at 
their own risk.41 

The President criticized the inflexibility of the provisions of this 
act, and the lack of discretionary powers accorded the President 
was attacked also by those who favored a policy of "taking sides" 
with one· or another belligerent, either as a device for preserving 
peace or merely to favor one nation over another. Many of those 
who supported such a policy did so because they believed the impo
sition, or even the non-imposition, of an embargo, even if applied 
alike to all belligerents, would almost inevitably favor some bel· 
ligerents and harm others; and they wished to make a choice of 
the ones to be favored. Those opposed held that if there was to be 
an embargo, a mandatory one requiring similar treatment of all 
belligerents would leave us less open to a charge of discrimination, 
and hence would be less likely to involve us in war. There was 
also a move to bring additional commodities, which might be put 
to war purposes, within the scope of embargo. Some favored such 
a measure because they believed the fewer our dealings with bel
ligerents the less the probability that we would become involved 
in war; others supported it because they hoped this expansion of the 
prohibited categories would be accompanied by a discretionary pro
vision which could be employed to favor one belligerent over 
another. 

However, when the act came up for amendment the following 
year none of these suggestions was adopted. The Neutrality Act 
of 193642 reaffirmed with minor changes the mandatory embargo 
provision of the earlier act, and extended it to May I, 1937. In 
addition, there were two new sections. One prohibited the pur
chase or sale of the newly issued securities of a belligerent govern
ment, or any new loans or credits to such a government, while a 
presidential proclamation declaring the existence of a state of war 

01 For an analysis of the administration of this law, and of certain amplification. 
durin&,. the Italian-Ethiopian War said to be within its "spirit," tee Borchard and 
Lage, "'eutrality for the U.S., pp. 3 I 6-zz. 

During the World War, a proposal to warn American citizen. against travelling 
on armed belligerent merchantmen was presented to Congre .. in the Gore-M~
Lemore Resolutions. The resolutions were, however, defeated because of presI
dential opposition . 

.. 49 Stat. L. IIS:t. 
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was in eHect. The President was, however, empowered to exempt 
from this section ordinary commercial credits. fa The other new 
section exempted from the provisions of the act American republics 
engaged in war against non-American states, providing they were 
not co-operating with a non-American state in such a war. 

Both the Neutrality Act of 1935 and that of 1936 were applicable 
only to international conflicts. Up to this time, the only law pro
viding for the regulation of trade with nations in civil conflict was 
that relating specifically to Latin-America and China, discussed 
earlier. The revelation of shipments of war materials to Spain, dur
ing the Spanish Civil War, brought about a similar special rule ap
plicable to that country. On January 8, 1937 there was enacted a 
joint resolution of Congress prohibiting, during the period of civil 
strife, the export to Spain, or to any foreign country for transship
ment to Spain, of arms, ammunition, or implements of war.f

• 

The approaching expiration on May I, 1937 of the embargo 
provision of the Neutrality Act of 1936 led to congressional recon
sideration of the problem of neutrality, and eventually to the enact
ment of the Neutrality Act of 1937." Again, the opposing forces 
favoring mandatory and discretionary embargoes were at work, as 
well as the school which supported adherence to our traditional 
policy of insistence on our neutral trading rights. The embargo on 
shipments of arms, ammunition, and implements of war to nations 
in conflict was once more made mandatory, this time, however, 
without a limit on the period of its eHectiveness. A new section was 
added applying a like embargo to nations in civil strife, but in the 
administration of this section the President was given important 
discretionary powers. He was to proclaim such an embargo only if 
he found the export of these commodities ''would threaten or en
danger the peace of the United States." No limit was placed on 
the period of eHectiveness of this new section. 

• New loan. to govemmentl in default OD their public debt to the United State. 
had been banned earlier, apart from the belligerent Itatue of thOle governments, 
by the Johnson Act of lea34,.8 Stat. L. 5740 ... • 

• So Stat. L. ]. See, for discussion, Raymond I.eshe Buell, U. S. Neutrality 
in the Spanish Conflict," Forng" Policy R"oru, Vol. I" No. 17 (1937). 

• So Stat. L. IU. See 7S Congo I lie", N_.lit1 .leI oJ '917. H. repL ]20, 

,6, (1937) I and Z S Congo I eea., .I ..",J",,,", oJIIu H 01U' '0 ,III N 'Mb".lil, .I c'. 
H. rep. 71] (1937). 
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Pressure was again brought, in the course of the consideration 0 

this measure, to extend the embargo to include additional article 
and materials beyond arms, ammunition, and implements of war.· 
In its final form, a compromise was reached providing for the rc 
striction of trade in these added goods to a "cash-and-carry" basi! 
The President was granted broad discretionary powers in the ad 
ministration of this policy. He was empowered, in time of war 0 

civil strife, where he found it "necessary to promote the security 0 

preserve the peace of the United States or to protect the lives of citi 
zens of the United States," to prohibit the transport in Americal 
vessels of such additional articles and materials as he might enumer 
ate. A similar provision empowered the President to prohibit th 
export of "any articles or materials whatever until all right, title 
and interest therein shall have been transferred to some foreigl 
government • . . or national." Both these provisions were to expir 
May I, 1939.41 

The grant to the President of discretionary power to requir 
the cash-and-carry sale of many commodities was both applaudec 
and criticized. It is clear that such a provision is likely to redound tl 
the advantage of any belligerent in possession of cash and in contro 
of the seas. While some approved this policy, as a means of curbinj 
our relations with belligerents, or for the somewhat different reasol 
that it made possible the exercise of sanctions against aggressor 0 

other nations/8 others expressed the fear that this opportunity 0 

.. Another suggestion was to limit all exports to a "normal peace-time quota . 

.. In addition, the act of 1937 re-enacted, and made applicable aleo to natio~ 
in civil strife, the provisions of the earlier act. prohibiting the transport i 
American vessels of arms, ammunition, and implement. of war to belligerentJ 
the purchase or sale of newly issued securities or the making of new loan. t 
belligerent. (with the exemption of commercial credit., at presidential dilCretion) 
the travel of Americans on belligerent vessels, and the use of American POrti U 
base for belligerent warships. Armed merchant ships u well a. IUbmarinee ~ 
belligerent powers were to be kept out of our ports, and the President wu em 
powered to prohibit the arming of American merchant veseele engaged in trad 
with belligerent nations. The exceptions applicable to American republics weI 
re-e~cted, and the National Munitions Control Board re-constituted. For furthe 
analysis, see U. S. Dept. of State, International Traffic in Arms (1938). an 
Raymond Leslie Buell, "The Neutrality Act of 1937," Foreign Policy RetortJ 

Vol. 13, No. 14 (1937) • 
.. A proposal specifically directing the President to lift embargoet again~ th 

victims of aggression was proposed, but rejected. See 7S Cong. I -., H. J. reo 
5:&7 and H. j. res. 536 (1937). 
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favoring one belligerent over another might lead to our involve
ment in war. The discretionary phase of the policy was especially 
criticized on this ground. A similar skepticism was expressed con
cerning the wisdom of granting the President discretionary powers 
to embargo the shipment of military goods to nations in civil strife. 

In the two years which followed the enactment of the Neutrality 
Act of 1937, a sharp change took place both in American public 
opinion on foreign affairs, and in the position of the Roosevelt ad
ministration on these matters. There resulted from these changes an 
important modification of our war-time trading policy. 

The shift in public opinion, and in the Administration attitude, 
which took place was conditioned in large degree by events in 
Europe and in the Far East. The growth in influence and the ag
gressive acts of the great totalitarian powers provoked in America a 
feeling of the existence of common bonds with the democratic states 
of the world, and diminished the strength of the isolationist senti
ment. The use of force as an instrument of national policy came to 
be widely condemned, and the feeling grew that we might properly 
participate in the exercise of sanctions against aggressor nations and 
even perhaps lend aid to the victims of aggression." 

The means most commonly suggested for taking a more positive 
stand in opposition to aggression was the repeal of the arms embargo, 
perhaps accompanied by the substitution of a cash-and<arry require
ment, and the grant to the President of broad discretionary powers 
in regulating trade with belligerents. It was known that Great 
Britain had greater financial resources, and was a predominant 
sea power. It was further known that the Administration was favor
able to the interests of Great Britain and France. The legalistic
traditional school also favored repeal of the arms embargo, but on 
the somewhat different ground that such a change of policy was in 
keeping with our neutral trading rights under international law. 
In other circles the prospective stimulation of production and em
ployment was a motivating factor. Those who feared that these 
measures would involve us in war were appeased by a proposal to 
permit only cash-and<arry sales. 

• See William T. Stone, ''Will Nrutrality Kerp U.s. Out of War," Forng" 
Policy R.,,,,IJ. Vol. 15, No. 14 (1939). 



1094 GOVERNMENT AND ECONOMIC LIFE 

During the spring and summer of 1939 a bill embodying such 
a general program of change was introduced and debated in Con
gress, and in modified form passed the House.Do However, the 
forces of isolation were still strong, and a feeling prevailed that a 
war in Europe, though apparently imminent, might yet be averted 
irrespective of our efforts. Congress adjourned on August 5 without 
taking further action. 

Within less than a month, however, war broke out in Europe 
and the President summoned a special session of Congress to deal 
with the question of neutrality. This session convened on September 
21, and there began at once a series of stormy debates. The isola· 
tionist bloc was joined by a group which formerly had favored the 
defense of our neutral trading rights, but which grew to fear that 
the President would employ a grant of discretionary powers tc 
establish a "balance of power policy" in Europe or the Far East 
which might involve us in war, and by a group which contended 
that any change in our neutrality laws after the outbreak of war 
would constitute an unneutral act. The proponents of repeal of the 
arms embargo argued that it was senseless to distinguish, in the 
regulation of trade, between instruments of war and material! 
which could readily be fashioned into such instruments, and they 
cited our experience with the early Embargo and Nonintercourse 
Acts as evidence of the unenforceability of a general embargo, 
Many of this group openly sponsored favoring the allies by making 
it possible for them to secure their materiel in the United States. 
They countered the argument that this might involve us in war 
with the contention that by supporting the democratic "peace-loving': 
nations against the "aggressors" we were minimizing the necessit) 
of our having eventually to go to war. By restricting sales to a cash· 
and-carry basis, they argued, there was little chance we would be· 
come involved. This latter phase of the proposals became, along 
with the repeal of the arms embargo, the focal points of discussion, 
One group proposed a continued grant to the President of power 
to e~mpt "commercial credits" from the restrictions against th~ 

.. June 30, 1939, 76 Congo 1 BeSS., H. j. res. 306. See 76 Congo 1 leIS., Neutralit, 
Act of 1939, H. rep. 856 (1939). A partial arms embargo waa retained and Con· 
gress as well as the President given power to declare "a state of war" bringing 
it into effect. 
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making of loans to belligerents or the purchase or sale of their 
securities. Others feared such an exemption might be employed 
to permit the indefinite renewal of short-term loans, so as to ac
complish, in effect, long-term loans. This objection was met by a 
proposal to forbid renewals. Finally, after six weeks of strenuous 
argument, there,was passed, on November 3, the Neutrality Act of 
1939.11 

By this act both Congress and the President were granted discre
tionary power over the issuance of a presidential proclamation de
claring the existence of a state of war. The President was required 
to issue such a proclamation only where he or the Congress through 
a concurrent resolution found it "necessary to promote the security 
or preserve the peace of the United States or to protect the lives 
of citizens of the United States." The embargo on arms, ammuni
tion, and implements of war which under the Neutrality Acts of 
1935, 1936, and 1937 had been automatically imposed by the issu
ance of such a proclamation, was repealed. In its stead, there was 
substituted a cash-and-carry provision applicable broadly to all 
sales to belligerents, and important restrictions were placed on the 
movement of American vessels. 

Upon the issuance of a proclamation by the President, declaring 
the existence of a state of war, it became unlawful for any American 
vessel to carry passengers or any articles or materials whatever to 
a belligerent state. Further, no articles or materials (except copy
righted articles or materials) could lawfully be exported from the 
United States to any belligerent nation, until all right, title, and 
interest of American citizens was transferred to some foreign pur
chaser, and no loss incurred by any citizen in the sale of goods to 
belligerents might be made the basis of any claim by the govern
ment of the United States." Prohibitions were again enacted against 

• 76 Congo :& Irsa., Pub. ~ .. 54. See 76 Congo :& 1eSS., NIWIrJiI, A" 0/ 1919, 
S. ~p. IISS and H. ~p. 1475 (1939). 

• A complell Irt of ellemption. was provided, permitting traDSportation by Ameri
can vessel. over lakes, riven, and inland waters bordering on the United States, 
and by aircraft overland. bordering on the United States; and allowing all Ameri
can good_ eJtcept arms, ammunition, and implements of war to be ezpozted by 
their means and to their &.relaS, independent of divestiture of American interet&. 
Funher exemption. we~ provided for the travel of American citixns, and for 
the sale and transportation, by air ud in both American and neutral vessels, of any 
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the purchase or sale of the newly issued securities of the belligerent 
governments and the extension of new loans or credits to. them, 
and the exemption for commercial credits which was included in 
the 1936 and 1937 acts was repealed. In addition to these powers 
over the sale and transport of products to belligerents, the Presi
dent was empowered, when he found "that the protection of citizens 
of the United States so requires," to define "combat areas" within 
which American citizens or vessels might not travel.u 

The problem of preparation in advance of war. Not wholly re
vealed in the discussion which has preceded is the significance of the 
problem of organization for war as it now faces the democratic 
countries of the world. In the same manner that nations which 
organize their economies for purposes of war have an advantage 
in combat over those that do not, nations which accomplish such 
organization in advance of war have a superiority over the more 
dilatory. There is involved in advance preparation of this sort 
increased peace-time expenditures by government and perhaps added 
regulations over industry of the type employed in war. How far 
government controls and expenditures of this character may be ex· 
tended, and over how long a period of time they may be carried on 
without fatal damage to the institutions of democracy and private 
enterprise, is a question of great consequence to those countries in 
which these institutions still enjoy respect. 

articles except arms, ammunition, and implements of war, to certain section. of the 
Western Hemisphere, to certain ports in the South Atlantic, and to any ports in 
the Pacific or Indian Oceans. This provision was designed primarily to permit 
continued commerce with the possessions of Great Britain and France in the.e 
areas, and to allow the travel of American citizens. 

n Further, the J 9 39 act re-enacted the earlier proscription. on the travel 01 
American citizens in belligerent vessels, on the use of American ports as a base 
for belligerent warships, and on the entry of armed belligerent merchant .hip., 
or submarines, in American ports or territorial waten. RenrictioDl were placed 
on the arming of American merchant vessels in commerce with 1m,! foreign lUte. 
The National Munitions Control Board was re-constituted. And the exemptiOn! 
provided in earlier acts for American republics were re-enacted. 
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GOVERNMENTALLY ORGANIZED 
PRODUCTION 



CHAPTER XXIX 

GOVERNMENT AS A PRODUCER OF FINAL 
GOODS AND SERVICES 

The proper scope of the functions of government is, as was 
pointed out in Volume I of the present study, a subject of perennial 
controversy. In our country, certain important governmental ac
tivities relate to the operation of the private enterprise system of 
production and distribution, and to individuals as private economic 
agents. These activities and the questions of public policy related 
thereto have been discussed at length in earlier chapters. We shall 
now turn to other phases of government's relationship to economic 
life, those in which the government is itself a producer in the sense 
that it exercises primary discretion in the allocation and use of ec0-

nomic resources and directly distributes income to individuals. 

I. nIB MEANING AND BASIS OF PUBUC PRODUcnON 

It is hardly necessary to point out that the use of governmental 
agencies for the production of final goods and services neither alters 
the fundamental nature of the economic process nor obviates the 
necessity for the basic decisions involved. Whether this process is in 
the hands of private enterprise or government, an allocation must be 
made of the natural and human resources of the country; the con
version of these resources must be organized and administered; and 
the product must somehow be distributed. The difference lies in the 
mechanism of the process, not in its essential nature. This does not 
mean that the difference in the mechanism is unimportant. The issue 
as to whether a given service should be produced by government 
agencies or by private industry hinges upon the relative advantages 
of the two mechanisms from the standpoint of those who are doing 
the deciding. The whole character of an economic society and the 
scheme of social relations may be vastly different, according to the 
degree in which it relies upon private and public production, re
spectively; though in this connection the more fundamental differ-

1099 
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ence may be in the conscious ends of public policy, rather than in 
the formal means. 

Since economic production is a conception not commonly applied 
to the activities of government in our predominantly private enter
prise economy, it may be repeated, as was pointed out in Volume I, 
that a comprehensive meaning of production must include all the 
processes by which services are made available to the community 
by the utilization of resources. The "real income" of society is the 
aggregate of all such services. In these terms resources devoted to 
military activity are productive in exactly the same sense as re
sources devoted to food supply. The productive uses to which re
sources are put may be regarded as unsatisfactory by individuals 
on ethical or other grounds, but this is as true of private as of pub
lic production.1 

A considerable part of the topic of government production has 
been treated by implication in the earlier chapters of the present 
study where the activities of government in implementing and 
regulating the operation of private enterprise have been described. 
When government enforces business contracts or operates a regula
tory commission, it directly employs personnel and otherwise organ
izes and makes use of economic resources, and in so doing may 
properly be regarded as engaged in productive activity. The pres
ent chapter will not go over this ground again. It will not treat 
of government in its relation to persons as private economic 
agents. It will be confined to the analysis of services designed 
to be of direct use to members of the community in their role as 
consumers. The distinction appears to be somewhat arbitrary, since 
all activities of government are presumed to promote the common 
weal, but as the analysis proceeds it will be seen to have real signifi. 
cance. 

• The treatment of public production in the present chapter run. on different 
lines from that which is found in statistical measurements of the national income 
where the effort has to be made to measure in money the contribution of govern
ment ~tivities to the total national income. For an illuminating dilcu .. ion of t~ 
statistical problems involved. see National Bureau of Economic Research. Sttu/,e, 
m Income and Wealth. especially Vol. I ( I 9 3 7 ). Part V and Vol. a (I 93' ) , 
Parts V and VI. The discussion in this source also add. much to an understanding 
of the nature and significance of public production beyond what it is pOllible to 
include in the brief treatment in the present study. 
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The topic is one of special importance at the present time for the 
reason that there are strong pressures at work to expand the range 
of public production. On this account it seems desirable both to 
present a generalized picture of the range of final services ren
dered by government and to consider the reasons which lie behind 
the expanding range of activities. 

At the outset public production for the direct use of final con
sumers must be roughly classified into two parts, with quite differ
ent financial bases. There are the services provided without direct 
charge to the user and supported out of tax revenues and public 
borrowings; and there are the commercial services paid for by the 
user. There are also mixed types of subsidized services, supported 
partly from public funds, partly from sales. This distinction will 
be followed through much of our treatment; but because of their 
relatively greater importance in the American economy, the tax
supported free services will be accorded a major portion of analysis. 

Throughout the whole analysis, three major questions will be the 
primary topics under consideration: (I) Why is it felt appropriate 
that public agencies should produce some services and not others? 
(2) Why should some be rendered free and others at a charge? 
(3) Why is it appropriate for government to be "in business" in 
some fields and not in others? The answers to such questions are not 
in the least obvious. They not only take one to the central prob
lems of political theory, but also call for a knowledge of the his
torical development of social environment and popular attitudes. 
Their consideration may help to illuminate the frontiers of con
troversy along which contemporary government is defining its 
range of activities. 

The general and compelling incentive for public production is 
the felt need or desire of members of the community for services 
which either could not or would not be provided on a private com
mercial basis, or would be provided only in amounts and forms or on 
terms regarded as unsatisfactory by those who exercise public au
thority-that is to say, proximately by legislative bodies and in some 
ultimate guiding capacity by the electorate. This general form of 
statement could be broken down into a number of specific factors 
conducive to public production, more elaborate than is practi-
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cable here. It may, however, be helpful to list the following some
what overlapping factors as being of major importance: (I) the 
necessity of the service to the maintenance of political existence and 
social order, as in the case of armies, police, and courts; (2) the im
practicability of selling desired services on an individual basis, as 
in the case of street lighting or the prevention of epidemic disease; 
(3) the general desire for a fuller supply of services than would be 
available on a private basis, as in the case of education and medical 
care; (4) the absence of suitable private organization at the time 
new services are needed, due to prohibitive risks-for example, the 
Panama Canal; (5) possibilities of lower costs or greater conveni
ence or more adequate service even where appropriate private or
ganization could be made available, as in the case of postal and 
water supply systems. 

While these formal categories are helpful in understanding the 
reasonable basis for public production and distribution of services, 
they do not expose the complex social factors which continuously 
modify the ends of public policy in pursuit of that vague and elusive 
ideal, "the general good," particularly the pressures of interested 
groups which cause the ends of public policy to be diverse and often 
mutually inconsistent, fitted together in a rough patchwork by 
political opportunism. 

u. PRODUCTION OF FREE FINAL SERVICES 

In its historical origins the American federal government was re
garded primarily as an agency for achieving political and economic 
unity among the states, safeguarding certain stated personal and 
property rights, conducting relations with foreign nations, and 
protecting the national existence. At the outset, therefore, federal 
activities which could be regarded as production of final services 
were almost wholly confined to such generalized services as were 
necessary to those ends. Since the more detailed care for the well
being of citizens was conceived to fall within the functions of state 
and \ocal governments, the work of these governments will be 
treated first.2 

• Because of the lack of adequate statistical data we do not disctJSI in detail the 
services of the smaller cities and villages, or of counties, townships, IChool di .. 
tricts, and other non-municipal local units. The range of Krvicea provided by theBe 
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The nominal seat of most political authority for promoting ''the 
general welfare" originally lay in the state governments. In prac
tice they assigned large powers of self-government to local units, 
and it was at the level of these units that the remarkable expansion 
of public services during the past century began. On this account, 
and because the production of final services is still heavily concen
trated at the local level, the general description can best start with 
the activities of local units. 

Frefl services produced by local agencies. When one analyzes the 
nature of the public services now generally available in local com
munities, it is clear that they are of several broad general types. 
Stated in the order of the amounts spent upon them, from largest 
to smallest, the census categories of municipal public services (omit
ting the commercial public service enterprises) in 1936 were as 
follows:' 

Schools and libraries 
Charities, hospitals, and corrections 
Protection to person and property 
General government 
Highways 
Sanitation and promotion of cleanliness 
Recreation 
Conservation of health 

In some form or other most of these general types of activity 
have long been engaged in by urban governments in all countries 
of high civilization, though before the nineteenth century most of 
them usually existed in very rudimentary form. The remarkable 
aspect of experience in the past century, in other countries as well as 
in America, has been not so much the creation of new general fields 
of public service, but the multiplication of detailed services within 
the general fields and their extension to smaller communities. 

With differences in detail, there has been a considerable uni
formity in the growth of public service throughout American com-

agellCies is similar to that shown for cities, though of COIlnr the rrlatiw amounts of 
txr;nditures for difrerrnt purpoars are very difrerrnt for the various units.. 

U. S. Burrau of the Census, F~ SllIIisIia of Cit", H.w..K. Po,.,utw. 
of 0- 100,000, IlIJ' (1931). Beforr the depression beginning in 1929, "chari
ties, hospitals and corrections" stood in sixth place. The rue of this item in 
rrlatiw position is due to the ezpamion of public: rrlid to the economic:ally di.t
trtsatd. 
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munities. It is not possible here to describe the growth in detail, 
but a certain concreteness may be given to the picture by reviewing 
the chronological development of public activities in a typical urban 
American community. The very thorough study which has been 
made of Detroit' will serve for this purpose. The developments 
shown spring partly from the growth of a village to a great city 
and partly from the complex of cultural influences which have 
affected all urban communities in the western world. 

The -number of activities listed grew from 23 in 1824 to 306 in 
1930. The 1824 list includes little except the most basic provision 
for protection of persons and property and routine administration of 
public property. The chronology of the introduction of what are 
now regarded as essential services is interesting: 

1835 Street paving 
1836 Sewerage 
1836 Water supply 
1842 Elementary school 
1850 Street lighting 
1858 High school 
1865 Library 
1865 Organized police patrol 
1867 Sanitary patrol 
1867 Organized fire fighting 
1 879 Food inspection 
1883 Outdoor relief 
1887 Quarantine of contagious diseases 
1888 Garbage collection 
1895 Street cleaning 
1904 Playgrounds 
1908 Public health nurses 
1909 Traffic control 
1912 Technical high school 

The record becomes more impressive when one follows the 
growth of service under different general headings. Under public 
health the first step after sanitary patrol (1867) was food inspec
tion i~ I 879. Among the 44 items now listed are: 

I 883 General hospital 
1885 Contagious disease hospital 

"Lent D. Upson, The Growt" of II Cit, Go",_nI (1911). Mr. UptOn'. 
chronological display is much more complete than can be given here. 
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1887 Milk inspection 
1893 Bacteriology laboratory 
1902 Medical inspection of school children 
1906 Tuberculosis hospital 
1906 Venereal disease clinic 
1908 School nurses 
19 J S Pasteur institute 
1920 Health education nurses 
1920 Medical college 
1922 Maternity hospital 
1925 Mosquito control 
J928 Cancer clinic 

IIOS 

Even more impressive is the expansion of educational service 
to cover 6S items, including: 

1842 Elementary schools 
18S8 High school 
I 87 S Classes for foreignen 
188J Teachers' college 
1883 Truancy police 
1883 Classes for incorrigibles 
1892 Free textbooks 
189S Kindergarten 
1899 Classes for the deaf 
1905 Evening high school 
1910 Classes for defective speech, cripples, and mental defectives 
J 911 Mental inspection of school children 
J912 Technical high school 
1912 Classes for the anemic and blind 
1917 Junior college 
1918 Parental school 
1920 Medical college 
1925 General college 
1927 Law college 
1930 Radio instruction 

In all the various recognized fields of municipal service a simi
lar proliferation was occurring, which cannot be fully exhibited 
here. The nature of the trend may be shown more concretely by 
listing a few secondary but suggestive items: 

1890 Zoo 
1893 Art library 
1894 Bathing beaches 
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1896 Inspection of electrical wiring 
1898 Band concerts 
1906 Comfort stations 
1914 Old-age support 
1915 Family adjustment service 
1917 Recreation camps 
1920 Employment bureau 
1921 Music, drama, and fine arts libraries 
1922 Golf courses 
1925 Symphony concerts 
1928 Prison farm for women 
1930 Municipal lodging house 

These items are merely illustrative and indicative, but they sug
gest a trend of development which has taken place in all urban 
communities, and to a lesser degree also in small communities. It 
is astonishing to reflect upon the loss which would be imposed by 
subtracting the additions of the past generation, and the thorough 
uprooting of the settled habits of community life if there were 
also subtracted the additions of the preceding generation. It is im
practicable here to review further the course of development of the 
several types of public service; but as a special example somewhat 
further mention may be made of public education. 

At the present time public provision of educational facilities, from 
primary schools to universities, is taken as a matter of course and is, 
indeed, counted among the most essential of public functions. 5 This 
situation is utterly different from that which existed in the early 
history of the United States. At the period when the American 
continent was being colonized, popular education was not a public 
objective in England or any European country. In New England, 
excepting Rhode Island, the towns were early required to support 
elementary schools, but education was not compulsory and was 
perhaps regarded primarily as serving a religious rather than a 
secular public purpose. In a number of colonies parochial schools 
supported by various religious denominations were the principal 
educa\ional agencies. In other colonies, especially in the South, 

• The support of education is the largest single charge against the revenuet of 
state and local governments. In 1933-34 public expenditure on elementary and 
secondary schools was $1,710,000,000. U. S. Office of Education, Bim"ial S_ey 
of Education 1932-34 (1937), Chap. I, p. 11. 
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schools were almost wholly private. The testy Governor Berkeley 
of VlJ'ginia is reported to have said: "Thank God we have no free 
schools." At the beginning of the American republic, only the New 
England states (excluding Rhode Island) and New York had ex
tensive systems of publicly supported elementary schools; and in 
no state did there exist or was there a strong public opinion favor
ing compulsory popular education at public expense.-

The period from the founding of the republic up to about 1850 
may be regarded as that in which the battle for popular education 
was fought and won. No doubt the creation of a literate electorate 
as a support of stable representative government dictated the in
terest of statesmen in public education,' a purpose which was re
enforced when during the first quarter of the century, universal 
manhood suffrage free from property qualifications was introduced 
in the various states. The motivation also included a humane senti
ment which deplored the waste of human capabilities which oc
curred by reason of ignorance. This sentiment is evident in the fact 
that in many communities the first public schooling provided was 
that for waifs and orphans. But the democratic ideal of a "career 
open to talents," or equality of opportunity, perhaps carried the 
greater popular weight, since it opened vistas of private advance
ment to all in fields which had theretofore been the preserves of 
those only who could afford private education. 

The early history of popular education is primarily to be found 
in local communitics,' and is consequently spotty in character. The 
local sources demonstrate the fundamentally popular character of 
the movement. Its extent and the rapidity of its growth are among 

"Ellwood P. Cubberl~, P"Jlic E.lIlUllio_;' 1M Ullil#.l SUIn, ul ed. (1,1,), 
pp·SI-h. 
'Jdf~non wu among th~ earliest to insi!l upon the n«aaity of a literate 

citizrnry. Wuhington in hia Fa~w~ll Addras insisted thai "it is esRIItial that 
public opinion abould be mlight~MCI." John AdalN ... ted that '"th~ iDstructioa 
of the pcopl~ • • • ought to be th~ care of the public" aDd "Do apnue for this 
purpoee would be thought eztran~nt." A _Milar RDtimmt - ap~ by 
many oth~r public mm in th~ early ni_nth ~ntury. 

• From wry urly days, ho~ftr. th~ ~ral aDd Itate pWJ"Dmmts pb~ an 
important pan. After I'oa tM ~ral pwrnmmt p~ted to each _ ... te 
one lrCtiOll (lCJua~ mil~) of public bnd in each township h' Iquaft miles) for 
th~ .upport of Nucation, and in I'SO this _ raaN to two RCtions. The origi~ 
I) Itales made rran~in-aid to local IChoob out of pl'OCftCla from 1M ale of IMU' 
own public domAiIll. Sec P. II II. 
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the most interesting phenomena in the history of American life. 
While the principle of public responsibility for common school edu
cation was fully established in the northern states in the quarter
century from 1825 to 1850, the actual introtluction of compulsory 
education has taken place since 1850. 

Looking back from the present time, when public education is 
taken as a matter of course, it is surprising to observe the bitter 
intensity of the struggle to establish it. One historian ventures to 
say, "Excepting the battle for the abolition of slavery, perhaps no 
question has ever been before the American people for settlement 
which caused so much feeling or aroused such bitter antagonism.'" 
Not the least of the obstacles were the vested interests of church 
aQd private schools, and ecclesiastical opposition to secular schools 
("godless education"). The fiscal difficulties were also serious, and 
the movement would no doubt have made much slower progress 
had it not been for the rapid growth of taxable wealth during the 
same period. 

Economic development did more than afford a fiscal foundation 
for education. It also created that environment of urban life which 
outran the mechanisms of a pioneer agricultural country and fos
tered the growth of new needs and desires. The movement toward 
public education was a significant part of the broad extension of 
municipal services reviewed in earlier pages, and in relative im
portance it took its place well toward t.he head of the list.10 

The principle of public provision of educational facilities has 
found no logical terminus. Not only have schools at the elementary 

• Cubberley, Public Education in the U.S., p. 119. 
'" Of the later history of public education it is impossible to give any extended 

account in the present study, but a f~w high points of interest may be noted. In the 
matter of coverage, Massachusetts was the first state to require universal school 
attendance in 18SZ, but it was not until 19Z0 that the requirement prevailed in all 
states. (I. L. Kandel, "Public Education," Encyclopaedia 0/ the Social Sciences, 
Vol. 5 (19 J 1 ), pp. 414-Z 1.) The provision of public secondary schools became 
general only in the latter part of the nineteenth century I and the age of com
pulsol"l. school attendance now teaches into the normal yean of secondary school 
attendace. Forty-one states require attendance to the age of 16 or more. To 
make the system of compulsory attendance feasible, the wide expansion of teacher
training schools was necessary, and such innovation. as free textbooks and school 
lunches. Coverage has also been expanded by reaching out to i!pecial group. of 
persons, so that one finds special classes or schools for adults, for the deaf and 
blind, for the feeble-minded and delinquent, for immigrants, and for other groups. 
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and secondary levels gone on adding new subjects and assuming 
new functions, but public provision has been extended also to the 
higher levels of colleges, universities, and professional and technical 
schools. . 

It is of interest to note the lack of any strong tendency to regard 
the provision of educational services as exclusively a public func
tion. Private and religious institutions are tolerated to the extent 
that they can attract a clientele and meet public standards. Except 
at the higher levels the public agencies have, however, so far swept 
the field that they establish the standards and set the tone of the 
whole educational system.ll 

In various other branches of public service, particularly "wel
fare" services, this mixed situation of public and private agencies 
prevails, but one can trace more or less normal stages by which 
they have been progressively covered into the public serVices. These 
stages are: first, the initiation of a line of activity by a small volun
tary group; second, broad voluntary support of the activity; third, 
in many cases, a subsidy from public funds; and, fourth, public 
assumption of primary responsibility and support. Contemporary 
evidence of this process may be seen in most of the activities now 
supported by "Community Chests." Such activities are in the second 
and third stages. In different communities such activities as family 
adjustment bureaus, clinics of all sorts, reconstruction homes, visit
ing nurses, hospitalization for the poor, and supervision of delin
quents and defectives may be found in all four stages. 

The brief survey of the field of education illustrates some of the 
many factors which have led to an expansion of public services, and 
indicates the fact that the nature of the services appropriately to be . 
provided from public funds is something which depends upon the 
changing and developing sentiments of a democratic community. 
Within the boundaries of fiscal and administrative feasibility there 
are no set limits to public provision of some considerable part of the 
nation's "real income." 

The potentialities for expansion are well illustrated by the pres-

a In 1933-14, expenditllJU upon private elementary and wcondary lCboola 
were $118,000,000, or a little over I per cent of the public expenditara. U. S. 
Office of Education, Bu-Ml SWW1 01 EJIK~ 19J2-U, Chap. I, p. u. 
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• 
ent situation with respect to health services. Medical science has 
made possible the almost complete prevention of the spread of 
contagious and epidemic diseases, necessarily depending upon pub
lic agencies armed with authority. But public health services have 
not stopped with prevention of the spread of mass disease. The 
tendency has been to individualize the services, especially in the 
direction of providing medical attention for the poorer members 
of society. The forces which have carried the health services to their 
present position are far from spent. The personnel and institutions 
engaged in providing these services constantly see fields of useful 
activities outside the existing limits. Extensive surveys have shown 
that the medical care available to the mass of the population leaves 
much unrelieved sufFering.12 

It seems not improbable that one of the fields of public service 
most likely to undergo striking future expansion is that of medical 
care, though not entirely, or perhaps even mainly, as free services. 
The most extreme proposal is the more or less complete "socializa
tion" of medical services; but short of that there is a broad possible 
field for the extension of hospital and clinical services and public 
support or enforcement of systems of medical insurance. 

Unfortunately there are no figures from which one can present 
a precise statistical picture of the growth and changing structure of 
the entire range of local governmental expenditures for the provi
sion of public services. Expenditures of local governmental units 
have risen rapidly. In 1902 they were just under 1 billion dollars.1I 

In 1932 incomplete data reported indicate a total just under 
6.S billion dollars.u No later aggregate is available, but it is prob-

"See Committee on the Costs of Medical Care, Medical Care fo,. tM American 
People (I93Z); also Interdepartmental Committee to Co-ordinate Health and 
Welfare Activities, TM Need for a National Health p,.ogram, Report of the Tech
nical Committee on Medical Care (1938) . 

.. U. S. Department of Commerce and Labor, Wealth, Debt and Taxatio", Spe
cial R~orts of the Census Office (1907), table I, p. 963. 

"Twentieth Century Fund, Studies i" Current Tax P,.oblems (1937), p. 242. 
The figure is net after deduction of grants from states to local units. Operation of 
general departments amounted to just under 4 billion dollan, the remainder going 
for capital outlays, interest, and public service enterprises. Certain items of expendi
ture of cities, towns, and villages of less than 30,000 population, in 27 states, are 
omitted. 
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'" able that local expenditures have not greatly changed In total 

amount in the past few years. 
The preceding figures cannot be distributed to the various serv

ices provided, but in the case of larger cities it is possible to show, by 
percentages, the allocation of revenues to the general classes of local 
services at different times. Such a comparison is shown in the ac
companying table. 

COlT or QPEUTION. AND MAINTENANCE or GENEUL 
DEPAaTlfENT. or Cmu, IY PEaCEIITAOU" 

Item or Expenditure 1907 1928 1935 

General government ................. 11.8 8.6 7.7 
Protection o( person and property ..... 25.3 19.7 17.1 
Con.ervation o( health .............. } 10.1 2.4 2.3 
Sanitation and promotion o( deanlinen 7.6 5.2 
Highway •.......................... 12.1 8.5 6.2 
Charities, hoscitala, and correction •... 6.6 6.4 18.8b 

Schoola and Ii raries ................. 29.6 38.4 31.6 
Recreation .......................... 3.3 3.4 2.7 
MiaceUaneoul ....................... 1.2 5.0 8.4 

Total ........ " .................. 100.0 100.0 100.0 

I 1936 

8.2 
17.2 
2.4 
5.3 
5.9 

19.9b 

32.3 
2.8 
6.0 

100.0 

• Bureau or the Census, Fi".",i.1 SI./illin 0/ Cilitl, 1907, 1928, 1935, and 1936. 
Figure. (or 1907 and 1928 are (or cities o( over 30,000 population. Those (or 1935 and 
1936 are (or cities or over 100,000 population, the buis of census reponing having 
been changed. Capital outlara, interest, and public service enterprises are omitted 
from the calculation. 

b Charities are 13.8 per cent of the total in 1935, and 14.9 per cent in 1936. 

The most striking trends are the declining percentages of ex
penditure upon general government, protection, and highways, the 
rising percentage for education before the depression, and the rising 
percentage for charities (relief expenditures) during the depression. 

When one goes behind the statistical averages the most remark
able variation is found from city to city, both as to per capita ex
penditures and as to percentages of expenditure upon different ac
tivities. For cities over 300,000. population per capita expenditures 
have been shown to range" from $2 .... to $57, and in smaller cities 
from $16 to $55. On health, education, and other services sbme 
cities spend from two to three times as high a percentage of total 
revenues as do others. In comparison with England, American cities 

'"Mabel L. Walker, Mllmcip.l Eztm4;IIITU (1930), table V, p. III iF. Fig
ures refer to a aeries of years in the middle of the 19&0-30 decade. 
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spend a far larger percentage ~~ education and a far smaller per
centage on health. 

Free services produced by state agencies. At the beginning of the 
republic the range of activities engaged in by state governments was 
exceedingly narrow. While sovereign authority, subject to the re
served powers of the federal government and those actions spe
cifically forbidden to the states, resided in the states, in practice 
extensive powers of local self-government were accorded to coun
ties and municipalities either by ordinary legislative enactment or 
by provisions of state constitutions. How extensive this delegation 
was is illustrated by the fact that until quite recent years very few 
states possessed any sort of state police force. In the course of time, 
however, the state governments have been drawn into an increas
ingly broad range of services, most of which stem from those origi
nating at the level of local government units. 

The general classification of final free services which was given 
for local services at page 1103 serves equally well for state govern
ments. In a general way, indeed, the state activities reflect the same 
consensus in respect to the types of service which should be pub
licly produced as that found at the local level. The binding of local 
communities together in a more closely knit relation, as the result 
of improved transportation and communication, promoted a sense 
of state unity and involved the state in attempting some equaliza
tion of the services available in different localities, which varied 
widely in wealth, population, and popular attitude. 

This tendency was furthered by the fiscal problems which arose 
when attempts were made by local communities to expand public 
services. Most local communities have relied upon a general prop
erty tax (in practice, mainly a real property tax) as the foundation 
of their fiscal systems. This is a tax base which is not easily ex
pansible without being felt to be oppressive. In consequence, as 
increased revenues have been needed to support the expanded range 
of services, it has been administratively convenient and politically 
exped~nt to resort to other forms of taxation, principally corpora
tion, public utility, gasoline, and income taxes. Taxes of this char
acter can be levied by state governments better than by municipali
ties and other local units. As state governments became more im-
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portant agencies for raising funds they were faced with problems 
of equalizing services throughout the state and determining the 
appropriate distribution of functions between state and local gov
ernments. 

The diversity of the relationships existing between state and local 
governments makes difficult much in the way of general statement. U 

It is, however, possible to state four relationships which have de
veloped in practically all states. (I) From state revenues, grants
in-aid have been made to local communities for the support of 
locally administered services.1T (2) The state has imposed stand
ards of performance, and in some cases dictated the types of service, 
to be carried out by local governments. (3) The state has supple
mented some local services and taken over responsibility for others 
under direct state administration. (4) The state has produced forms 
of service different in kind from those locally produced. It will be 
possible to deal with these types of relation only very briefly and 
merely in an illustrative way. 

State grants-in-aid to local communities have, until the past dec
ade, been of outstanding importance in only two fields, highways 
and education.1I In the early years of the republic, though local 
roads were almost wholly a local responsibility, state governments 
fostered and controlled the building of trunk highways through 
the chartering of private companies to build and operate toll roads. 
With the coming of canals and railways this interest lapsed, and it 

II The moat comprehensive and convenient IOUrce ahowing the relationa between 
state and local government units in the provision of free services i. Henry ]. 
Bittermann, SIQI_1mIl F_JwoI C,.MJls-m-AiIl (1931). Its footnotes allO provide aD 
extensive bibliography related to all the various services. 

.. State aid to local servicea takes several forms which can be reduced to two 
major categorie.: (I) the sharing of cenaiD stat_dministered taxes with loc:al 
units without earmarking the purpoees for which they are to be ~nt, and (2) 
grant .. in-aid for the luppon of specific purpoaea. When a specific tax (for example, 
the motor vehicle tax) is shared for .upponing a panic:ular service (for example, 
highways) the Dature of the transaction i. more that of a grant-in-aid than of 
ordinary tax-sharing • 

.. "In 190a the total school and highway grants-in-aid were '46,069,000 and 
they increased to '480,415,000 in 1911, to 1657,116,000 in 1931, and to 
'78],695,000 in 1934. Prior to 19l1 other grant .. in-aid were a minor matter 
amounting to probably about ten millions of dollars annually. Grant~in-aid for 
employment relief of various IOrts _ell the total from state funda ID 1934 to 
approximately ha9,Ol4,OOO." Bittermann, CrtmlJ-irt-4i1l. pp. 40-41. 
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was only toward the end of the nineteenth century that an active 
popular demand for improved roads again brought state agencies 
actively into the field. The popularization of the automobile ac
centuated this interest, especially after it was demonstrated that 
benefits would accrue to rural communities and not merely to the 
wealthier urban d\yellers. At the outset this development was 
largely carried on by state grants-in-aid to county road authorities, 
with more or less attention to through routes and to standards of 
road building. In the course of time the states have, however, come 
to engage in extensive road building on their own account, and in 
a few cases state agencies have taken over control of the whole non
urban road system. These later d~velopments have been accelerated 
by the requirements of the federal government in connection with 
the system of federal grants-in-aid to the states for highway build
mg. 

It should be noted that although the use of public highways is 
almost always free, in the sense that there is no toll or other specific 
use charge (except occasionally for the use of bridges and two or 
three "limited service" highways), there is a widespread and in
creasing tendency to couple state and local highway expenditures 
with specific taxes on motor vehicles and motor fuel. Not only is it 
attempted to cover the total of highway expenditures out of specific 
taxes on the users of the highways, but efforts are made to arrange 
the tax schedules so that the burden on specific classes of users shall 
correspond as closely as possible to the expenditure necessitated by 
the specific use. For example, taxes on trucks and buses are made 
heavier than on private passenger vehicles with a view to placing 
on the heavier vehicles the construction and maintenance costs that 
are due to the requirement of wider and thicker pavements than 
would be needed for passenger car use alone. Moreover, there is a 
growing tendency to earmark the proceeds of these levies for high
way use. Seven states have enacted constitutional prohibitions on 
their "diversion" to other uses. 

To\he extent that specific tax revenues are thus C<H>rdinated 
with specific expenditures the provision of highways ceases to belong 
in the category of "free" services. Because of the imperfect char
acter of this adjustment, however, in addition to the fact that the 
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federal government makes no comparable allocation of specific tax 
levies to highway expenditure, it is more appropriate to treat the 
whole problem in this section, rather than in section III under 
government production of services for sale.1I 

In the case of education, the system of grants-in-aid in the first 
half<entury ot the republic had great influence upon the rapid 
growth of publicly supported, locally administered schools. The 
development appears to have sprung originally less from any direct 
purpose to introduce public schools than from the existence of sur
plus state revenues deriving from the sale of public lands. The 
thirteen original states had complete disposition over their own 
public domains. The sale of these lands produced revenues far in 
excess of current needs and the practice grew up of putting them 
into school funds, the income of which was distributed to local 
communities for the support of non-sectarian elementary schools. 
The same practice grew up in the newer states with respect to 
revenues from sale of lands given them by the federal govern
ment for school purposes, upon their accession to statehood. These 
grants stimulated the establishment of local schools, especially in 
rural districts. 

In the early days it appears to have been thought that the state 
school funds would be the principal support of elementary educa
tion. The funds were, however, largely dissipated by maladministra
tion, so that support of schools gradually fell back almost entirely 
on the local tax rates. During the past generation there has been a 
considerable revival of state grants-in-aid to local schools, not so 
much as a general subvention, but as support for new branches, such 
as vocational courses and courses for defective groupS.1O 

The fact that local communities have come to rely so much upon 
state governments as a source of revenue has conferred upon state 
governments great power to mould the character of local services. 
The nature of the services required, and the standards of perform
ance imposed upon local agencies, may be determined by legislative 

• The whole problem of highway costs is to be discussed in a forthcoming pub
lication of the Brookings Institution. 

• Estimated state grant .. in-aid for achool purposes increased from Ss7.H],000 
in 1905 to $43],178,000 in 1934. The latter figure was 2] per cent of alllChool 
revenues. Bittermann, Grtmls-m.AiJ, p. '7. 
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action or by administrative action, and in practice the two methods 
are combined in various ways. Most states, for example, have gen
erallaws relating to school services, but the standards are actually 
fixed by state superintendents of schools or boards of regents and 
administered in detail by local school officials under the supervision 
of state officials. 

The tendency for state agencies to supplement or replace local 
agencies is especially strong in connection with institutionalized 

. services. One of the striking developments of the past generation or 
two has been the demand for more adequate institutional care for 
the defective, the delinquent, and certain classes of the diseased. 
Local finances have not sufficed to meet this demand, except in the 
richer municipalities; and, moreover, economy and administrative 
convenience have dictated concentration. State institutions have 
therefore increased in number and variety from prisons and insane 
asylums to homes for the feeble-minded, industrial schools and 
farms for delinquent children, schools for the blind and deaf, tuber
culosis hospitals, orphanages, reconstruction homes, and homes for 
the aged and infirm.21 

State supplementation of local services is also seen in the develop
ment of state-supported higher educational institutions. Interest
ingly, just as state public lands had served to give impetus to local 
elementary education, so federal public lands gave an impetus to 
state-supported higher education. The lands allocated to the states 
under the Morrill Act of 1862 to support instruction in agriculture 
and the mechanic arts served as the foundation. State governments, 
in response to the democratic idea in education, have gradually com
mitted themselves to the principle of free schooling for all qualified 
persons in all those branches of learning that are customarily taught 
at the university level. 22 Public colleges and professional schools to-

.. Institutional poor relief has continued to be cared for mainly on a local bali., 
especially in the time-honored form of the "county poorhouse." In the recent years 
of depression, however, relief to the unemployed hal become an important ltate 
activi"" supplementing the inadequate local facilities for taking care of the eco
nomically distressed population. Also in collaboration with the federal government, 
states are setting up systems of social insurance for the prevention of economic 
distress among the aged and the unemployed. These matters are treated in Chap'. 
XXX-XXXI . 

.. How far the actuality is from Jefferson's ideal to "cull from every condition 
of our people the natural aristocracy of talent and virtue" haa recently been forcibly 
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day account, however, for less than half the funds spent upon 
higher education, while in the primary and secondary school fields 
public funds make up more than 90 per cent of the total.:U 

The development of state police forces has proceeded rapidly in 
recent years, very largely in response to the use of automobiles upon 
improved highways. The need is partly for insuring safety on the 
highways, but there is the added factor of greater mobility on the 
part of criminals. Another example is the field of recreation, with 
the provision of state parks for the general public and the protec
tion of wild life in the interest of huntsmen and fishermen. Many 
other examples could be given of the progressive supplementation 
of local by state services. 

Of the final group of state services, those entirely separate in 
character from local services, there are not many that fall under the 
category of individualized final services. There are, however, a 
variety of activities concerned with the general welfare (and not 
centered on facilitation or regulation of private business) of which 
in many states the most conspicuous are those included under the 
general phrase, conservation of resources. Into these activities the 
present analysis will not go"· 

The preceding brief review indicates how the circumstances of 
modern life operated to break down the localism so characteristic of 
most free final services in earlier periods. In many cases the demand 
for such services outran local fiscal resources. Moreover, many of 
the services demanded called for a larger unit of administration 
than the local unit. There has not, however, been created anything 
approaching a uniform pattern of state and local responsibilities. 
The existing degree of centralization varies in the widest degree 
from one or two states (Delaware in particular) where the state has 
almost supplanted the local units in the performance of many func
tions, to others where the historic localism is very slightly impaired 
except for state control in matters of education and highways. 

The statistical data are such as to make possible a rough compari-

pointed out by President Conant of Harvard Uninnity, N_ Yo,." T;.u" Mar. 3, 
19,18. 

U. S. Office of Education, Binmitd S_" of EJw.,;o" '9P-U. 
II Some discussion of this type of gonmmental activity &I regulatioa of private 

enterprise will be found in Chaps. XXIII, XXIV, and xxv. 
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son of functional distribution of expenditures of states at certain 
dates. This is done in the accompanying table, for the years 1902, 
1932, and 1937. 

EXPENDITURES OF STATES, 1902, 1932, 1937-
(Dollar items in thousands) 

1902 1932b 

Item of Expenditure Perunl- Per(enl-
Amount age 0/ Amount age 0/ 

Tolal Tolal 

General government .. $ 25,897 11.5 $123,333 4.9 
Protection of person .. 

and property ...... 6,804 3.0 86,875 3.5 
Health .............. 1,173 0.5} Sewers, drainage, and 37,292 1.5 

sani tation ......... 4,154 1.9 
Highways and lighting 4,680 Z.1 235,690 9.4 
Charities ............ 17,789 1.9} Insan.e and penal insti- 274,920 11.0 

tutlons ............ 34,726 15.4 
Education ........... 61,403 Z?Z 604,470 Z4.1 
Parks and recreation .. 1,563 0.1 8,054 0.3 
Development and con-

servation of natural 
resources .......... - - 72,965 Z.9 

Agricul ture .......... 3,240 1.4 - -
Interest ............. 
Public service enter-

9,565 4.Z 112,258 4.5 

prises ............. 3.132 1.4 6,330 0.3 
Outlays ............. 2,142" 1.0 885,854 35.3 
Temporary .......... 39,765 11.6 - -
Other ............... 9,496 4.Z 57,794 Z.3 

1937" 

Perunl_ 
Amount age of 

Tolal 

$150,970 4.4 

106,055 3.1 

36,288 1.1 

436,089 lZ.6 

860,361 Z4.9 

824,439 Z3.9 
6,815 O.Z 

77,942 Z.Z 
- -

122,027 3.5 

17,652d O.S 
711.876 ZO.6 

- -
102,927 3.0 

Total. ............ $225,529 100.0 [$2,505,835 100.0 $3,453,441 100.0 

- Source for 1902: Census Office, Weallh, De61, anti Taxation (1907), pp. 993--1001; 
for 1932: Bureau of the Census, Finantial Sialisliu oj Slate anti Lo(al GopernmenlJ,193Z 
(1935), table 3; for 1937: Bureau of the Census, Fi"antial SlaliJliu 0/ Slatu, 1937, 
Summary Bulletin (1939). The percentages (or 1902 are not strictly comparable with 
those for 1932 and 1937, since capital outlays are isolated (rom operation and main
tenance (or 1932 and 1937, while for 1902 only outlays (or buildings and .ites are 
segregated. If outlays were distributed to the various aervices, the percentages (or the 
other items (or 1932 and 1937 would be higher than thoae shown. The percentages in 
this table are not strictly comparable with those (or cities in the table on p.Ult, where 
outlays, interest, and public service enterprises are excluded. 

b Data for 1932 include federal grants-in-aid amounting to about $300,000,000, and 
those (or 1937 include similar grants amounting to $586,000,000 • 

• Preliminary. 
d E~ludes alcoholic beverage monopolies. 
" Bl1ndings and sites only. . 

Comparable figures are not available for later years. No doubt the 
most striking change has been an increase under the heading of 
"charities," representing the mounting relief load of recent years. 
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The increase of state aid to local units is shown in the accompany
ing table. 

STAn Gunl-Ill-AID AIID SHAUD TAxzs,1902, 1928, 1935-
(In millions o( dollan) 

Local Aid (rom, State Sourcel 1902 1928 

Grantll-in-aid: 
Education ..... '" .... ' ........... 45.4 323.1 
Highwayl ...................... , . 42.1 
Welfare .......................... 10.3 
Other ............................ 12.9 6.9 

Total grants-in-aid .............. 58.3 381.4 

Local aharCi o( Itate taxCl: 
Income and corporation ............ 6.4 119.5 
Inheritance ....................... .2 4.6 
Motor vehicle ..................... 67.0 
Motor (uel. ....................... 64.2 
SalCI ...................... " ..... 
Li~uor ........................... 10.9 
Ot er ............................ 11.8 

Totallocallhares o( Itate taxCl ... 17.5 267.2 

1935 

521.8 
57.5 

178.7 
15.1 

773.1 

59.3 
2.6 

70.4 
111.3 

9.7 
33.8 
5.8 

292.8 

Grand total ......................... 75.8 648.6 1,069.9 

• From Twentieth Century Fund, Fllt;nt till TtIJt Pro"'"" (1937), pp. 578-79. 
The actual aid reaching local units from state sourcCl in recent yean is much larger 
than luch a table would Ihow, since (edcralgrants to statCi are largely redistributed to 
local governments. The vehicle and (uel taxCl in the table may be regarded primarily u 
grants-in-aid for high"ays. 

The expansion of state functions has had certain collateral conse
quences of some economic interest. One of these is the carrying on 
of industrial activity within state institutions, especially prisons. In 
the past much of this was done for strictly financial reasons, and 
where this led to production of goods for sale in the open market it 
was a source of grievance to competing private employers and work
ers. In the past generation there has been a considerable change of 
purpose. There has developed the desire to rehabilitate individuals 
and to give them vocational knowledge. Moreover, in response to 
political pressures, production for sale is on the wane. In the effort 
to give a utilitarian turn to institutional labor, states have gone 
more and more into the functions of self-supply, producing in their 
own shops, mills, and fields the things used by state agencies in 
their varied activities. The states have thus become directly engaged 
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in a wide variety of economic activities overlapping the fields in 
which private enterprise is the usual organizing force. 

Nor is self-supply strictly confined to production with institutional 
labor. Some state highway depart(J1ents operate rather elaborate 
maintenance shops, and one state prints its own school textbooks. 
In a variety of ways activities slip over into the category of compe
tition with private enterprise. Since such competition is analyzed in 
connection with federal services/5 no further mention is necessary 
here. But it is interesting to see how the expansion of customarily 
non-competitive functions has drawn state governments into a more 
and more complex scheme of relations with the existing world of 
private enterprise. The present situation is one which involves many 
conflicts of interest and leaves many points of marginal doubt as to 
whether economy and convenience call for state participation in 
production or not.26 

Free services produced by federal agencies. Constitutional 
limitations and conventional attitudes have until the recent past 
confined the economic activities of the federal government within 
narrower boundaries than are now considered appropriate. More
over, in so far as federal activity has been pushed beyond the per
formance of the usual functions of national states in providing for 
secure and orderly government, it has very largely related to the 
implementation and regulation of private enterprise, as was noted 
in Volume I of the present study. Beyond this, the recent expansion 
of federal activities has related mainly to providing greater security 
of livelihood in the forms of emergency relief, social insurance, and 
categorical assistance which are described in the next two chapters. 
And, even where the federal government has increased its produc
tion of other services to individuals, the development has to a con
siderable degree been in fields of commercially salable services, as 
described in the next section of the present chapter.21 

"See p. 1138 • 
.. Tbe most direct current controversy with private enterprise it over the ques

tion w~ether the production of various state services should be directly organized 
by state agencies or produced on a private contract basil. A good example it 
whether state highways should be built by contractors or by a state agency. Fur
ther, there is the controversy over municipal or state ownership of public utilities. 
For discussion, see Chap. XXI. 

or A brief description of the activities of each government department and bureau 
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At an earlier point it was noted that the free services provided by 
state governments are very largely developments from those origi
nating at the local level. The same is in a degree true of federal 
services, and attention may first. be turned to types of services which 
are concurrently provided, either separately or in co-operation, at 
all three levels of government. 

As was noted above, the federal government gave an early stim
ulus to public elementary schools by giving land for school purposes 
to the new states. II The next step, as has been indicated, was the 
assignment of lands to the states under the Morrill Act of 1862 
for the support of instruction in agriculture and the mechanic arts. 
Under the second Morrill Act of 1890 an annual federal appro
priation was begun for the support of the state colleges and uni
versities set up under the early act. Also, in 1887, the federal gov
ernment began annual appropriations for the support of state agri
cultural experiment stations. Federal grants to states for the sup
port of vocational schools were begun in 1917," and since 1929 the 
scope and amount of such grants have been increased rapidly. As 
now administered the work falls into the four general groups of 
agricultural, trade and industrial, home economics, and commercial 
education. General supervision of the program is in the hands of the 
Office of Education. This bureau also carries on a variety of other 
functions, mainly in the nature of research and the provision of 
informational and advisory services. 

For many years there has been an active campaign for a federal 
department of education to provide national standards and to 

i. given in the U"i16,l S,"16, Go,,",,_1 MIffffIIIl (1939), prepared by the Office 
of Government Reports. . 

• The beginning of the gift of land for school purposes actually antedates glfta 
to the Itate •• It was initiated in connection with sale of land to land companies in 
the "Western Reserve" area, presumably with the purpose of stimulating aales. 
The formula of giving the c:entralsection in each ]6 for educational pu~ waa 
then carried over to apply to new states when the latter were organized .. See 
Bittermann, G,..",,-ift-Aw, pp. h-631 also Howard C. Taylor, EJIICIII.otlill 
Sign;{I&lIfI(. 011116 E.ly F.J ... 1LImJ OrJi.-.cu (19U), pp. ]0-36• 

• From 1910 to 1931 the annual grants for agricultural school. increased only 
from '1,000,000 to h,550,ooo. In the aame period granta for experiment station. 
and agricultural extension services increased from '1,]41,000 to '12,975,000. 
From 1918 to 1931. grants for vocational education increased from $131,000 to 
">415,000. See Bittermun. G,.-u-itt-Aw. pp. 125-3]. 
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equalize regional services, much as the states now attempt to do 
within their own borders. At present, however, the influence of the 
federal government upon the pattern of the school system, beyond 
the points noted above, is relatively slight. 

The federal government entered into highway construction in 
the early years of the nineteenth century, but dropped out when 
interest in highway building flagged with the coming of railways. 
The first indication of reviving interest was the establishment of 
the Office of Road Inquiry, in the Department of Agriculture, in 
1893. Active participation was only resumed in 1916 when the 
present system of grants-in-aid to the states was initiated.a° These 
subventions have grown to over 200 million dollars per year, ad
ministered by the Bureau of Roads. One of the collateral conse
quences has been the thoroughgoing revision of state highway ad
ministration and the breaking down of the localism which had been 
dominant in most states.81 

Until quite recently, as in the case of education, the federal gov
ernment had gone relatively only a very short way in supporting 
the various "welfare" types of service. For a number of years, from 
1922 to 1930, grants-in-aid were given the states for maternal and 
children's aid, administered by the Women's Bureau and the Chil
dren's Bureau of the Department of Labor. After the cessation of 
these grants the Children's Bureau continued to act in research, 
informational, and advisory capacities. The situation has been 
greatly changed, however, by the provision in the Social Security 
Act of 1935 for a variety of grants for welfare service. Under this 
act the Children's Bureau administers annual grants to the states 
in the total authorized amount of $8,150,000 for maternal and 
child-health services, services for crippled children, and child· 
welfare services.32 The Bureau of Public Assistance in the Social 
Security Board administers similar grants for aid to dependent chil
dren, the aged,33 and the blind. 

• ~ appropriation of $500,000 for this purpose was included in the Post Office 
ApJ'ropriation Act of 1912, 37 Stat. L. 539· 

See Bittermann, Grants-in-Aid, Chap. 10. 

D U. S. Children's Bureau, Federal and State Co-operation in Maternal anJ 
Child-Welfare Services under the Social Security Act (1938) • 

.. Grants to states for old-age assistance are entirely separate from the system of 
old-age insurance administered by the Social Security Board. The activities of the 
Social Security Board are discussed in Chapter XXXI below. 



GOVERNMENT AS A PRODUCER IUJ 

An important field in which the federal government directly 
provides services, in addition to subventions to states, is that of 
public health." Federal functions in this field are now largely con
centrated in the Public Health Service, but the activities originated 
in diverse places-in the immigration service, in the army, in the 
care of seamen,~nd elsewhere'" The development of federal ac
tivities in this field arose largely from the desire to prevent the 
spread of disease, which has no respect for national or state bound
aries. The Public Health Service is charged with these functions, 
and to this end administers the quarantine regulations at ports of 
entry into the United States and co-operates with state and local 
authorities in mosquito control and in combating epidemic disease 
of all sorts. It has had spectacular success in eliminating malaria, 
yellow fever, bubonic plague, and typhus, and to it also must go 
much of the credit for improving the standards of state and local 
health services throughout the country, by precept and example. 
In addition to these services it operates 26 marine hospitals and 118 

marine relief stations, a hospital for immigrants at Ellis Island, 
two leper hospitals, two narcotic farms, and a hospital for federal 
prisoners with mental diseases'" The case of the Public Health 
Service more clearly than any other federal bureau illustrates why 
certain desired types of public service can be effectively rendered 
only by co-operation of agencies at the federal, state, and local 
levels. 

In each of the four large fields of state and local free services
namely, education, highways, welfare services, and public hea1th
it appears, therefore, that the federal government possesses highly 
important agencies. Besides carrying on the administration of grants
in-aid and the direct production of some services, these agencies are 
the foremost research and advisory agencies in their respective 
fields and arc in a position to exercise a very broad influence upon 

• Federal grants-in-aid to Itates for public: health were begun in 1917. 
• The present Public: Health Service began .. the Marine Hospital Service for 

the care of eeamen on American vessels. 
• U. S. Public: Health Service, Wo,.. 0/'''' Uflil,.l s,~" Puh/;c H,M,II S~c, 

(1937) I also, Robert D. Leigh, F,.lw.l H,.IIII Atl"';";,,,.,i_ ;" ,,,, Urtiu.l 
S,~" (1917). Federal health eervic:es are not aU under the Public: Health Service. 
Other branches are carried on by the Food and Drug Administration, the Office of 
Education, and the Children', Bureau, while vital etatistic:s are prepared in the 
Department of Commerce. 
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the nature and standards of state and local public services. While 
under our constitutional system the federal government exercises 
little mandatory authority over state and local activities, a number 
of federal bureaus have been able through indirect means to achieve 
a considerable degree of centralization of power in their own hands. 
The most conspicuous example is the influence of the Bureau of 
Public Roads over standards of highway planning and construction 
throughout the country. The following quotation summarizes the 
far-reaching character of this activity: 

The mere volume of this activity [grants-in-aid] gives little indica
tion of the real influence exerted by the federal government on highway 
development of the country. While federal-aid funds have been applied 
only to a very limited portion of the total highway mileage, it is this 
mileage which carries the bulk of intercity motor-vehicle traffic. More
over, standards of technical performance set by the Bureau for federal
aid work have tended to become standards for development of all main 
state highways. The federal-aid program has consistently influenced 
state activity in the direction of programs which give priority to the 
development of connected systems, constructed and maintained under 
progressively higher and more uniform standards. 

It is an elementary fact that the development of an integrated system 
of national highways would have been delayed indefinitely or never 
would have been accomplished in the absence of centralized state con
trol, and in the absence of a force sufficient to secure some unification 
between state systems, in terms both of physical connection between 
state highways and in terms of basic uniformity in physical construction." 

There is, however, practically no trend toward concentration of ad· 
ministrative authority. To state and local services, therefore, the 
federal government stands mainly in the relation of a source of sub
vention and an advisory service bureau. 

Because they have grown up at the separate local, state, and 
federal levels, under separate legislative authorities, these several 
branches of public service fall into no organic administrative pattern, 
It is impossible to make any general remarks about the desirability 
of greater centralization of authority, both because each type of 
servi~e has its own special administrative problems and because 
administrative means are relative to a broader statement of public 

ar 7 S Congo 1 sess., Investigatio" of Executwe A geneiel of the GO'DerrtmnII, S. fq), 

u75 (1937), p. 36:&. 
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purposes. For example, a desire to retain local responsibility as a 
dominant political principle could offset considerations of higher 
service standards and the possible greater economy or effectiveness 
of more centralized authority. On the principle of "he who pays 
the piper calls the tune," the grant-in-aid is a potentially effective 
instrument for expanding federal control over state affairs just as 
it is in extending state control over local affairs. How far the power 
may come to be used in breaking down local and state administra
tive autonomy will depend not only upon the tenacity with which 
the lower units cling to their powers but also upon the nature of 
the services which are demanded in the future, and, finally, upon 
the degree in which the greater elasticity of revenue sources of the 
higher units place them in a position to expand their authority over 
the lower. 

A new phase in the relation of the federal government to state 
and local services originated with the initiation of the federal relief 
program. Through the work relief program, federal aid has become 
much more extensive in the provision of funds for local roads, pub
lic buildings, parks, playgrounds, sanitary works, and a wide variety 
of other facilities. Until 1936 funds were also advanced under this 
program for direct relief. And through the public works program 
money has been both lent and given to state and local units for cap
ital construction. II 

The increasing federal aid in support of state and local services, 
and its present complex character, may be seen in the table on 
page 1116. 

The federal government has a special relation to certain groups 
the members of which are in some sense its wards. These groups 
receive from the federal government a variety of institutional serv
ices which are provided for other groups, if at all, only by state and 
local agencies. A special interest in the welfare of Negroes after the 
Civil War led to federal contributions to the support of certain Ne
gro institutions, the best known of which are the Freedman's Hos
pital and Howard University in \Vashington. As noted above, 
health services for sailors are maintained. War veterans have always 
had special attention from the federal government, which now 

• The relief program ill further d~ iD Oap. XXX below. 
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maintains an extensive system of hospitals and reconst~uction home! 
for the disabled. To give only one more example, the Indians have 
a long-standing status as special wards of the government, and on 
the Indian reservations they receive a wide variety of services, in· 
cluding education and medical service. 

FEDERAL EXPENDITURES rOR GUNTS-IN-AID, 1910, 1918, 1928, 1936" 
(In thousands of dollars) 

State and Local Aid from Federal Sources 1910 1918 1928 1936 

Colleges of agriculture .................. 2.000 2,500 2,550 2,55( 
Experiment stations .................... 1,342 1.440 3.358 4,99~ 
Agricultural extension .................. - 2,075 5,878 16,664 
F ores t fire co-opera tion ................. - 99 941 1,52~ 
Other forestry aids ..................... - - 124 5! 
Highways (total) ...................... - 2,702 80,802 224,07J 

Federal aid highways ................. - - - 25, 94~ 
Emergency highway work ............. - - - 198,m 

U. S. Employment Service ............... - - - 2,131 
Vocational education .................... - 832 6,281 9, 74~ 
Vocational rehabilitation ................ - - 654 1.24! 
Public health ........................... - 331 534 5,021 
Relief and public works ................. - - - 704,191 
Social Security Act (total) ............... - - - 34,m 

Assistance gran ts( aged,blind,and children) - - - 28,424 
Maternal and child health ............. - - 957 1,23~ 
Crippled children ..................... - - - 69~ 
Child welfare services ................. - - - 22~ 

Unemployment administration ........... - - - 93~ 
State marine schools .................... - - - IS( 
State veteran homes .................... - - - 531 

-- -- ---
Total grants-in-aid ................... 3,342 9,979 102,079 I,004,41~ 

Quasi grants-in-aid 
1,264,337 Relief and public works ............... - - -

National guard ....................... - - - 33,137 

Total quasi grants-in-aid .............. - - - 1,299,474 

Grand total ........................... - - - 2,301.890 

• Bittermann, Grants-in-Aid, pp. 132-33, 135. 

T\ere is a great variety of federal services which, though logi
cally relevant in the present context, are too numerous and detailed 
to mention. One large class is that of services designed to aid "the 
consumer," spread through such diverse agencies as the Bureau of 
Home Economics, the Consumers' Counsel of the A.A.A., the Bu-
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reau of Standards, the Bureau of Labor Statistics, and the Bureau of 
Fisheries. The services are essentially informational in character, 
but, going beyond mere information about products, extend to such 
matters as how to organize consumers' co-operatives and how to 
educate school children in consumers' problems.·e 

The remaining federal services which have some relevance in the 
present connection are mainly those related to provision of liveli
hood in the forms of emergency relief and social security. Since 
these are discussed at length in the two following chapters, no fur
ther mention of them is necessary here. 

The federal budget shows an entirely different picture of services 
rendered from that of state and local budgets. In 1900 the total 
was SIO million dollars of which 74 per cent was allotted to the 
army, navy, soldiers' pensions, and interest on the national debt. 
As late as 1916 the total was only 724 million dollars, of which 70 
per cent represented the same four items:O After the \V orld \Var 
ordinary expenditures settled down at around 3 billion dollars; and 
in 1930 payments on account of army, navy, veterans, and interest 
were still 66 per cent of the total of 3.4 billions:t omitting the item 
of debt retirement. Since that date the picture has changed most re
markably owing to the free spending of the Roosevelt administra
tion in connection with the economic depression of recent years_ For 
the fiscal year 1937 federal expenditures were almost exactly 8 bil
lion dollars, excluding debt retirement. The table on page I 128 

shows the distribution of this amount by major functions. From 
this table it will be seen that national defense, veterans, and interest, 
while increasing in absolute amount, have fallen to 36 per cent of 
the total. On the other hand, two entirely new items, relief and 
social security, have risen to 36-4 per cent of the total. It is impos
sible to isolate the cost of what earlier in this chapter have been 
defined as "final" services. The display is of interest, however, both 
in showing the difference in functional distribution between federal 

• For funher ditrulaioD tee Vol. " Chap. IX. 
• Davia R. Dewey, F~ HUttN7 o/IN UrliuJ Suus, 11th eel. (t9]I), pp. 

474 and 491. ' 
"The eource ill Dewey, F;-;.J His1tN7, p. JU, except that total payment to 

veterana (instead of peasiOlll ouly) ill tHeD from lIiatiooal Indutrial CoafereDCe 
Board, FUnwl F;...cn ',.J-'91. (19U), P. 3'-
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expenditures and state and local expenditures, and in showing the 
changing distribution of federal expenditures. 

In closing this section, it may be repeated that it has been con· 
cerned only with the production of governmental service for indio 

FEDERAL EXPENDITURES BY MAJOR FUNCTlONS,·1937, 
EXCLUSIVE or DEBT RETIREMENTS' 

Class of Expenditures 

Regular operating expenditures: 
Legislative, judicial, and civil establishments ........ . 
National defense ................................. . 
Veterans' pensions and benefits ..................... . 
In terest on the public debt ........................ . 
Otherb .......................................... . 

Total regular operating expenditures .............. . 

Public works: 
Public highways .................................. . 
Public buildings .................................. . 
Rivers and harbors improvement .................. . 
Grants to public bodies, including administration ..... . 
Other" .......................................... . 

Total public works ............................. . 

Relief: 

Amount 
(In millions 
of dollars) 

814.7 
888.6 

1,128.2 
866.4 
48.1 

3,746.0 

350.6 
76.3 

142.4 
272.9 
237.2 

1,079.4 

Ptrrmlafl 
of Tolal 

10.Z 
11.1 
14.1 
10.8 
0.6 

46.8 

4.3 
1.0 
1.8 
3.4 
3.0 

13.5 

Direct relief. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 184.3 Z.3 
Work relief (W.P.A.). ..... .... ......... ........... 1,896.7 Z3.7 
Civilian Conservation Corps...... ... ............. .. 385.8 4.8 

Total relief. . . ... ........ ................ .. ..... 2,466.8 JO.8 

Loans(net) ......................................... -307.ld -3.8 
Subscriptions to stock and surplus..................... 47.1 0.6 
Agricultural Adjustment program.. ................... 515.8 6.4 
Social Security. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 447.7 5.6 
Railroad Retirement.... ... ... ....................... 5.5 0.1 

~-------I---------
Total expenditures....... .......... ............. . 8,001.2 100.0 

• National Industrial Conference Board, Cost of Gootrnm",' in '''~ Unil,d Slain, 
1935-1937 (1938), p. 17. 

b Refunds of receipts, settlement of war claims, etc . 
• Tennessee Valley Authority, reclamation, llood control, etc. 
d Excess of credits. 

vid~s or groups as final consumers, and only with the services 
which are provided on a non-commercial basis. It is of course en
tirely impossible to make any accurate separation of government 
production of final consumption services on the one hand and gov
ernment expenditures relating to the implementation and regula-
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tion of private enterprise on the other, as may well be illustrated 
by merely mentioning police, national defense, and highways. 
Nevertheless the Agricultural Act of 1936 required that a statistical 
separation of this character be undertaken. The estimate made by 
government economists for the fiscal year 1936 is shown in the 
accompanying table. Of the production expenditures, 68 per cent 

DIiTalBUTlON or GOVEaNalENT EXPENDITuau, FUCAL Yua 1936t' 
(In million. of dollars) 

Orun,ization 
Expenditure. Directly Expendi tures F acil- Tran.fers Productive of Final itating Productive or Loan. nit or Utili tie. Available to: Activities of: 

Appropriation with 
Item Farm Non.farm Farm Non.farm Recovery 

Population Population En terprises Enterpri_ Expcctedb 

Federal. •........ 494.7 1,955.4 
State and local 

644.7 1,265.2 4,488.6 

Education ...... 365.3 1,488.3 3.7 46.0 346.6 
Emelency relief 68.5 377.8 35.2 134.0 364.3 
All ot er ....... 249.0 2,366.6 246.6 1,061.5 1,957.0 

Total ............ 1,177.5 6,188.1 930.2 2,506.7 7,156.5 
P""""al' J,Jte!utl. 

jnllran ".1) •... 10.90 57.28 8.61 2J.Zl -
• R. W. Nelson and Donald Jackson, "Allocation of Benefits from Government 

Expenditures," in Conference on ke.earch in National Income and Wealth, Slut/ill in 
In,om, lint/ W,al,It, Vol. 2, p. 329. Federal expendituret are based on the Annual 
R,pM" qf ,,,, S,",,"!7 qf ,,,, T"'IIIUry. State and local education expenditures are 
baaed on Office of Education data, Itate and local relief expenditures on W.P.A. 
data. Other Itate and local expenditures are estimates based on data from aample 
states and are not to be regarded .. highly accurate. The total expenditure figure 
i. not wholly net, .ince it includes some payments between governmental units. 

~ The tranafer category is described as "all disbursements made by government that 
do not represent costa of activities which serve to enhance the production of economic 
value. or create utilities; in luch transactions, government serves merely .. a conduit 
for the lIow of purchasing power from one economic group to another, the transfer 
neither adding to nor subtracting from the national income sum" (same, p. 3\9). 
The principal federal transfer item. were over one billion dollara each for soldiers' 
bonua and debt retirement and 800 millions for interest. Direct relief and A.A.A. 
benefit payments were also included in rbi, category. 

are credited to final consumption services, 31 per cent to aids to, or 
controls over, private production. It is hardly necessary to say that 
this calculation required some highly arbitrary allocations between 
the two categories. Many of the general, non-individualized services 
of government were distributed on a fifty-fifty basis. 

m. PRODUcnON OF SERVICES FOR SALB 

Up to the present time public production of services for sale has 
had a very slight development in the United States, and for that 
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reason the record of experience may be discussed very briefly." 
Services produced for sale by local and state agencies. Perhaps 

the most numerous class of cases in which state and local agencies 
make a charge for services does not, strictly speaking, represent com· 
mercial production at all, but rather private contribution to the 
support of existing services largely supported from tax revenues. 
Illustrations are charges for entering museums, for using municipal 
golf-courses, for attending public institutions of higher education, 
and for care at public hospitals. 

Outside this category, and excluding public utility services, an 
exhaustive enumeration of all cases of commercial sale would no 
doubt be rather long, but the examples are scattered, and the types 
of service not numerous. In local communities, perhaps the most 
common case is the provision of public markets. Many cities have 
public wharves and docks and a few have grain elevators and other 
warehousing facilities. The motives for such extensions of service 
are varied, running from mere public convenience (in the usual 
instance of markets) to a dissatisfaction with rates (as is often the 
case in warehousing services) which is deemed to justify direct 
public competition. 

One also finds occasional instances of direct public competition 
in the interests of final consumers, as in operating a public coal 
yard or filling station. This sort of thing is, however, much limited 
not only by local sentiment, but also by the terms of municipal 
charters. Such activities, moreover, are somewhat ill-<iefined in law, 
and in various jurisdictions they have been limited by court deci· 
Slons. 

In view of the remarkable expansion of tax-supported services, it 
is interesting that American local governments have undertaken to 
so slight an extent the operation of public utility enterprises on a 
commercial basis, as compared with European communities. There 
are of course numerous instances of municipally owned gas and 
electric plants and transportation systems, but the rule has been 
othe~ise. The presumption against public commercial enterprise 

a Brevity of treatment here is further justified because American experience with 
public production for sale is examined elsewhere in this study in the chapten on 
public utilities and transportation (Chaps. XXI and XXII). 
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holds over very strongly, and even where it weakens, private vested 
interests stand in a strong position to resist change. The fact that 
the monopolized utility services have developed under private in
vestment and management has given rise to one of America's most 
interesting experiments in economic control, the regulation of utility 
monopolies by public commissions. This form of government regu
lation is discussed above in Chapter XXI. 

American experience in the matter of local public utilities is like 
European experience in the sense that, as in most European coun
tries, private and public operation have both been utilized; but the 
extent of public operation has been much smaller in the United 
States, and the prejudice against government's engaging in com
mercial enterprise (or what the English call "public trading") has 
been more pronounced. 

The outstanding exception to the policy of having private monop
olies in the public utility industries has developed in the case of 
water supply. Many communities were originally supplied by 
private companies, but in the course of time most of the latter have 
been taken over by local governments, for a variety of reasons 
mainly connected with a growing interest in public health and sani
tation and problems of ~upply related to increasing population. 

A number of years ago, especially just after the World War, 
there were also some cases of converting local transportation systems 
from private into public systems, because of financial difficulties re
sulting from rising costs and the resistance of the public to higher 
fares. These forces are well illustrated by the entrance of the city 
of New York into the supplying of rapid transit subway service. 
Buses, cheap taxis, and private cars have undermined the profitabil
ity of street-car companies, and have also created a situation highly 
conducive to further participation of local governments in the opera
tion of local transportation agencies. 

As another example of the development of publicly operated 
utility services, in quite recent years, somewhat under the stimulus 
of the policy of the federal government:- municipal ownership of 
plants for distributing electricity has been growing. This movement 
is a direct challenge to the monopoly position of private companies 

• See p. IllS below. 
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and a confession of weakness in the regulatory system. It creates a 
broad battle front of conflicting interests which looms as one of the 
major elements of political disturbance in the calculable future. In 
its nature it escapes the boundaries of a strictly local problem, since 
it is tied up with a movement for public operation of generating 
and transmission facilities on a much wider than local scale.·· 

Local public enterprise is reduced to more precise perspective in 
the following census figures for 1936, covering only cities of over 
100,000 population!5 Out of 94 cities, 84 operated public water 
supply systems and only II operated public electric light and power 
systems. Public markets were operated by 53; docks, wharves, and 
landings by 42; and cemeteries and crematories by 31. Only 43 
operated one or more of a miscellaneous list including ferries, toll 
bridges, street railways, gas supply systems, and radio stations. 
Water revenues made up 61 per cent of all revenues from publicly 
operated utility enterprises. Electrical revenues were only a little 
over one-fifth those of water revenues, and 58 per cent of electrical 
revenue was accounted for by the two cities of Los Angeles and 
Seattle. 

In another field, in very recent years and under the stimulus af
forded by a federal program,'8 numerous municipalities are under
taking public housing projects, a field in which many European 
communities' have been active since the World War. Along with 
electrical distribution, housing looms on the horizon as one of the 
two fields in which municipal enterprise is likely to undergo the 
greatest expansion in the years immediately ahead. 

Enterprise by state governments in the public utility field is al
most non-existent, though in a few states the idea of state genera
tion of electricity has been actively discussed. For example, New 
York State has made plans for operating hydro-electric generating 

.facilities if the projected ~reaty between the United States and 
Canada for a Great Lakes-St. Lawrence River waterway is con-

.. A\lerican experience with the regulation of public utilities i. reviewed in 
Chap. XXI of the present study. Some further observations upon public operation of 
utilities will be found at pp. 11]4-]6 and 1156-58 below . 

.. Bureau of the Census, Financial Statistics of Cities 1936, pp. 27, 29, 102-04, 

and 141-4] • 
.. See below, p. 11]6. 
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lummated. A few ltates operate ltate~wned grain elevators. Some 
Itates are also participating in public housing projects. But to all 
intents the Itatel may be said not to be in the utility business, nor in 
any other except on a very minor basis.·' 

There are various minor instances of commercial enterprise car
ried on by ltate governments in competition with private business. 
Most important, though rapidly declining, is the sale in open mar
kets of prison-made goods. Most other examples represent activities 
which are incidental to other governmental functions, such as oper
ating restaurants or commissaries for the convenience of public em
ployees or inmates of institutions. 

Services produced 10,. sal" by lederal agencies. The commercial 
activities of the federal government have in the past been held 
within very narrow boundaries, though in recent years they have 
shown a marked tendency to expand. The principal tangible com
modities manufactured and sold by the federal government in the 
past have been maps and publications. In one way or another, how
ever, the federal government is involved in a number of other sell
ing activities. For example, it built and now operates the Panama 
Canal. It has a monopoly upon Alaska fur seal skins. Mostly its 
selling consists of incidental conveniences, as in the case of restau
rants, or else is a matter of disposition of surplus or unwanted sup
plies accumulated in connection with various government services 
of self-supply. 

The only federal utility service of long standing is the post office. 
Postal service, the idea of which was inherited from England, was 
'provided for in the Constitution and has been universally accepted 
through the whole of American history as properly a public monop
oly. Two additions in relatively recent years have, however, aroused 
much opposition from business interests with which they compete: 
one, the parcel post, the other, postal savings service. The reason for 
adding these services was the relatively slight additional cost of 
adding them to the existent postal organization and the great con
venience of the service which they afforded.·' 

-In lua, state expenditlUft for operation of public eervice enterpn- were only 
$6,000,000, or one-fourth of one per cent of all expendituftl, 

• The peat office afrords a VU'f Itriking illustration of the fact, true in lOme 
degree of all public eervice induatrin, that public end. may exiat which are not 
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The World War provided the occasion for departures from past 
American practice in the matter of public enterprise. The most strik 
ing development was the temporary taking over of the whole re 
sponsibility for the management of the railways. Since the railwaYl 
were returned to private management soon after the war, this lefl 
no aftermath in the expansion of public enterprise. The situatior 
developed otherwise in connection with water transportation. The 
government established barge-line service on the Mississippi Rivel 
and tributaries which is still operated by the Inland Waterway. 
Corporation. The extensive ship-building activities of the govern 
ment were liquidated after the war!· The government had on itl 
hands, however, a large number of ships; and, while dismantlinf 
or scuttling many and selling others, it has remained in the ocean 
shipping business (both freight and passenger) ever since. The busi 
ness is carried on by the Maritime Commission.50 

One field of federal commercial activity which has had a con sid 
erable expansion in recent years is that of the development of watel 
resources. It is the commercial development of hydro-electric powel 
which is the principal point of interest. It seldom, if ever, happens 
however, that hydro-electric power is dissociated from the pursui l 

of other objectives such as flood control, national defense, transpor 
tation, water supply for irrigation and domestic use, and other pur 
poses which mayor may not involve commercial sales. 

The principal federal agency engaged in developing water re 
sources is the Bureau of Reclamation, whose initiation of electrica. 
generation projects has developed into a phenomenon of great sig 
nificance. From administering relatively small and isolated irriga 
tion projects the Bureau leaped into great prominence just after the 
World War in connection with plans for utilizing the waten of the 
Colorado River. In the outcome, the Bureau constructed al 
Boulder Dam the largest electrical generating plant in the Unitec 
States. It does not itself directly operate the plant, but leases watel 

reduqiple to simple principles of commercial calculation. Uniform nation-wid< 
rates Tor first- and second-class mail and the relative loading of cost. againtt dlf 
ferent classes of mail are matters in point, only partly analogous in character t~ 
problems in railroad and electrical rail structures. 

• This does not apply to naval building, a considerable fraction of which, ainco 
the war, has been done in government yards. 

• For further discussion, see Chap. xx.. 
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rights under long-term contract to agencies which sell to final con
sumers." It is of interest to note that it was under the Hoover ad
ministration, not under the New Deal, that the federal government 
first embarked on an extensive program providing for the generation 
of electrical energy. The more recent Bonneville Project in the C0.
lumbia River Basin goes a step further by selling electricity direct 
to consumers in adjacent territory. The Tennessee Valley Project 
(not under the Bureau of Reclamation) is a part of the same picture, 
but since it is specifically dealt with elsewhere in this studt' it need 
not be further treated here. 

The development of a federal hydro-electric program illustrates 
two purposes of entirely different order. One is the desire to de
velop water resources in a number of different ways, electrical gen
eration being but one part. This purpose antedates the New Deal. 
The other is the purpose to discipline privately owned public util
ities by placing them under pressure of public competition both in 
generation and in distribution, and to explore the demand for low
priced electricity. This is the distinctive New Deal objective. 

As part of this program the federal government has promoted 
the acquisition or construction of local distributing systems by pub
lic agencies and co-operatives. This is accomplished by P.W.A.loans 
and grants to local government units and by loans of the Rural 
Electrification Administration. The latter, a lending agency de
signed primarily to promote the extension of power lines into rural 
areas, has made its loans mainly to co-operative groups." It may also 
lend indirectly to users of current for the purchase and installation 
-of electrical and plumbing appliances. U The financing of consumer 

D The largest operator is the city of l.oI Angeles, which produca for itlelf and 
for the Metropolitan Water District, which I1ffds energy for pumping the water 
lupply allO made available to the Loa Angela area by Boulder Dam. A minor 
fraction nf the energy is produced by a private company, the Southern California 
t:dilOn Company. 

• See Chap. XXI. 
• AI of June 1939, 11.7 per ttnt of the 611 borrowen of R.E.A. were c0-

operatives, 7.9 per ttnt were public bodia, and )·5 per ttnt were private utilities. 
Of the h&3,91),130 lent or earmarked at that date, 91.5 per ttnt had beea let 

&aide for co-operatives, 6.1 per ttnt for public bodies, and 1·7 per ttnt for private 
utility. R"on 01 R..-.l Euclri~ AJ".;,w"lIIio., II/JIJ, pp. 5'-n . 

.. The usual procedure in equipment 10&01 is to l~ to ~ agency diltributior 
the current, which uaigna the notel of thOle parchaslOr equipment to R.E.A. as 
aecurity. 
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purchases of electrical appliances is the primary function of the Elec
tric Home and Farm Authority. The Authority takes over from 
dealers conditional sales contracts and acts as a finance company in 
collecting the installments. Loans of this sort are made only in areas 
where rates for electricity are regarded as low enough to make the 
increased operation of electrical appliances feasible among families 
of average income. To promote the program the Authority has en
tered into agreements with many manufacturers for reducing prices 
of appliances. The whole program is part of the broader govern
ment plan to increase the use and decrease the price of electricity, 
particularly to low income groups, and is especially promoted in 
those areas such as the Tennessee Valle~ where the government 
is itself engaged in the generation of electricity. 

Another important activity into which the federal government 
has entered since 1933 is that of promoting the provision of housing. 
An original intention of the Public Works Administration was to 
stimulate low-cost construction by loans to private and local govern
ment agencies. When this plan failed to make headway the Hous
ing Division of P.W.A. undertook actual construction, and by 1936 
had 50 projects in 35 cities. The administration of these properties 
is now in the hands of the United States Housing Authority, which 
plans to relinquish responsibility by leasing or selling the properties 
to local housing authorities. In the meantime the federal govern
ment is a landlord. The primary activity of the United States Hous
ing Authority is, however, to make loans and grants to promote 
and aid the production of housing facilities by local government 
units. 

Another agency with extensive responsibilities in the housing 
field is the Farm Security Administration of the Department of 
Agriculture. In addition to administering four "subsistence home
stead" communities, the F .S.A. (originally the Resettlement Ad
ministration) has built for sale on easy terms some 4,000 small 
houses in approximately 200 communities; and has in addition 
cons~ucted four suburban "greenbelt" communities, including 
houses, stores, laundries, theaters, schools, and recreational facili-
ties.56 . 

.. Compare Chap. XXI. 
II The business activities in these communities are organized aI co-operatives. 
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Beyond its interest in public housing projects, the federal govern
ment has taken an interest in the financing of individual home 
ownership. In 1932 the Federal Home Loan Bank Board was or
ganized to protect the solvency of private mortgage loan institu
tions and to stimulate new lending by these private organizations. 
In 1933 it became the board of directors of the Home Owners 
Loan Corporation, which was organized to make mortgage loans 
directly to individual home owners. Inspired by the depression, the 
new agency's task was to refinance home mortgages on a long-term, 
low-interest basis in order to prevent foreclosures." Since loans were 
largely used to payoff old mortgages, private lending agencies 
were rescued from the "frozen" state of their assets and were placed 
in a position to resume new lending. Funds were also advanced, in 
connection with refinancing loans, to finance reconditioning of build
ings and to payoff back taxes." 

The Federal Housing Administration engages in activities closely 
related to the home lending program. Its primary purpose is to 
stimulate private lending for home construction and modernization 
by guaranteeing bank loans for repairs and improvements and ad
ministering a mutual mortgage insurance fund for mortgages on 
both new and old homes. 

Beyond the home loan program, the government from 1932 on 
carried on extensive lending activities through the Reconstruction 
Finance Corporation, the Public Works Administration, the Farm 
Credit Administration, and other agencies, throwing its resources 
into the gaps of credit collapse in order to salvage special situations 
and to stimulate renewed activity. The parts of the lending program 
devoted to financing private business enterprises (especially rail
roads, farms, banks, and financial institutions generally) lie outside 
the present discussion. II 

• Some of the lending to farmers by the Farm Credit Administration has been 
rather limil ... in nature to that of the H.O.L.C. Many loana by the Farm Security 
Administration, made to special classes of indigent farmers, frankly included 
amounts for actual lubaistence, pending the rehabilitation of the borrowen as pro
ducers. At times they faded indistinguishably into relief payments, and indeed lOme 
of the outlays were in the form of subsistence grants rather than loans. 

aid of June Ill, 1936, when new lending ceased, the Home OWDers Loan 
Corporation had made 1,017,117 loans in the .gg~gate amount of $3,093>450,6+1. 
Federal Home Loan Bank Board, S.-,uj 4.-al R'torl, '93'-39. p. ns· 

• The general outlines and purpoaes of the federal lending activities are treated 
in Vol. I, Chap. VII of the present study. 
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As a final item of lending activities one may note the financing 
of local public works by the Public Works Administration. In addi
tion to the housing and electrical projects mentioned above, loans 
have been made for the erection of schools and hospitals and for 
the construction or improvement of highways, bridges, tunnels, and 
plants for producing such local services as water supply and sewage 
disposal.6o Such lending was undertaken in 1933 to stimulate 
economic activity, but it has an additional importance in furthering 
other objectives of the government. After lapsing somewhat in 1937 
it was renewed with great vigor in 1938 as part of the "spending" 
program. 

In conclusion it is necessary to mention a broad field of federal 
production which does not fit into the distinction between govern
ment production of free and salable services. This is the produc
tion of goods and services incidental to other governmental 
activities. The controversial importance of this sort of produc
tion is that it occurs in fields already occupied by private enter
prises and therefore represents an obvious form of government 
competition. A report to the House of Representatives·1 in 1933 
stated that there were some 225 lines of industrial activity in which 
government agencies competed with private sources of supply. The 
army, navy, and prisons were shown to be the greatest "offenders," 
not only in such large matters as operation of naval construction 
yards, but in the manufacture of uniforms, paint, ship stores, fire
arms, and many other items. Such sundry items as blueprints, 
brushes, postal bags, laundry service, dredging service, and tabulat
ing machines were produced. In a number of instances actual com
petition in the open market was involved, as in the case of return 
envelopes, sporting fire-arms, restaurants, and barge lines.·· 

.. It should be pointed out that Public Works Administration funds for the vari
ous purposes stated are not all provided on a loan basis. Public Worlu Administra
tion is also permitted to make outright grants up to 45 per cent of the cost of a 
project. Such grants are of course federal subsidies to local services. These are in 
addition to the amounts spent on local projects under the relief program of the 
Work~Progress Administration. See pp. 1176-77 below • 

.. 72. Congo 2. sess., Government Competition wit" Private Enterprise, H. rep. 
1985 (1933), commonly known as the Shannon Report. 

02 The whole controversy has been given a new tum under the program of pub
lic relief. The direct cost of the program could be somewhat reduced by putting re
lief clients to work to produce the products needed for relief clients. Little haa been 
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In reviewing the history of public production in the United 
States, it is of interest to note that production for commercial sale 
shows no such long and consistent expansion as is the case with the 
production of free services. Indeed, until the past decade the former 
was of negligible proportions, with the two exceptions of public 
water supply and the post office. Should there be any considerable 
expansion of "public trading" it will come no doubt as the conse
quence of dissatisfaction with the way in which the public is served 
by those industries in which the monopolistic elements are strong. 
It is the relative failure of competition to play the role which is 
expected of it in a private enterprise economy that breeds the senti
ment for a larger public role in commercial production. 

But beyond this there are other factors at work, such as a humane 
interest in housing conditions and emergency factors which have led 
to the expansion of public lending activities. As a result of the de
pression, moreover, there has risen a doubt concerning the possi
bility of private investment in the future in amounts sufficient to 
meet the needs of relatively full employment. In this doubt, 
whether justified or not, lies the possible seed of a growth of public 
enterprise .. • 

IV. SOMB FACTORS UNDERLYING THE EXPANSION OF 
GOVERNMENT PRODUCTION 

Public production is so much the center of public controversy 
that it is worth while to consider further (I) certain general factors 
which underlie and have resulted from its expansion, and (:2) cer
tain relations which it bears to the system of private production. The 
first of these topics will be dealt with in the present section under a 
few general headings, and in the interests of brevity the discussion 
will have to be only suggestive. The second question will be dis
cussed in a later section of this chapter. 

U,.IJtmizal;on 01 'Popuifllion. One hundred years ago the great 
bulk of the population in this country lived on farms. Today the 

done in that direction, partly because of opposition of private enterprises to such 
competition, partly because of the fear of administrath-e official. that it might 
cause loss of employment in private occupations and 10 create a widening circle of 
dependence upon public IOUrceS of livelihood, and for other reaeoDS. See pp ••• 12-
.. btolow. 

• For further diecussion, we Vol •• , Chap. VII. 
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population is only one-quarter rural. The metropolitan communi· 
ties of 100,000 inhabitants or more, of which there were only 4 ill 
the country a century ago, with about 4 per cent of the total popula. 
tion, now embrace nearly one half of the population. 

The propinquity of large numbers of people in a limited are. 
increases both tJie need for, and the practicability of, public func 
tions that are unnecessary or impossible in a rural community. The 
concentration of buildings makes the fire hazard a matter of public 
importance, while it also makes central fire protection possible. II 
makes economical the supplanting of individual private wells b) 
water mains, and individual waste disposal by sewers and refuse 
collection. The heavy traffic on city streets offers a powerful in 
<>.entive for paving. The congestion of population necessitates public 
sanitation and precautions against the spread of contagious diseases 
The lack of convenient access to the open country creates a demanc 
for parks, playgrounds, and other public recreational facilities. Witt 
a sizable community to draw on, the educational system can be 
elaborated and specialized, with vocational training and other fea 
tures for which there is a demand. While rural areas and smal 
towns are now receiving a great deal more government productior 
than did similar places a century ago, indicating the effects 01 
factors other than urbanization, the influence of the latter has beer 
very strong in presenting the example of services to which lessel 
communities have come to aspire. 

The shift to employee status. Closely related to urbanization ii 
the increasing proportion of the population in the status of em 
ployees, owing to the decline in the relative importance of agricul 
ture and the growth of large-scale organization in industry. More 
than three-fourths of income receivers are now in this status, 01 
whom over 90 per ~ent are in non-agricultural pursuits. 

An important characteristic of the employee status from the 
present standpoint is insecurity. Self-employers, like farmers 01 

small merchants, while they are by no means immune to persona 
and ~iness vicissitudes, are less likely to be periodically in need 01 

public assistance than is the industrial wage earner. The phenome 
non of mass unemployment has thrown government into the busi 
ness of unemployment insurance, and into relief activities on a gran' 
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scale." The influence of the recent depression on these developments 
is well known. 

Insecurily o/Ih" aged. In a number of complex ways the condi
tions of modern employment, including the necessity for a high mo
bility of labor, have joined with other social factors in undermining 
the unity of the family, a fact which has contributed to the increased 
insecurity of the aged. Moreover, as a result of urbanization and 
other factors the average number of children per family has been 
steadily declining, with a resultant narrowing of the base of support 
for the aged. These developments have generated a sentiment for 
old-age annuities under public auspices, opening up a new field for 
government activity.'· 

Th" humanilarian lendency. Whatever the environmental condi
tions and available means, there still remains a wide latitude of 
choice as to public services to be rendered. The choices depend upon 
deep-seated popular attitudes politically expressed. A great many 
services have stemmed from the general humanitarian movement 
which developed in the nineteenth century. 

The humanitarian interest has focused upon care for the well
being of the defective, the delinquent, and the economically unfortu
nate. The rise of this interest was first manifested in the mush
room growth of numberless voluntary societies 'to aid this or that 
group. As sentiment for many of their activities increased, they have 
been covered into the field of public services. 

The process has continued cumulatively, so that a comprehensive 
list of "welfare" services now adds up to imposing proportions. 
Moreover, the controlling principle has moved far away from 
earlier conceptions of "charity" and "benevolence" to one of social 
obligation; and, while the amelioration of immediate distress has 
remained an objective, special efforts have increasingly been made 
on the one hand to aid individuals to overcome their defects and 
maladjustments, and on the other to remedy the environmental 
conditions which harbor the seeds of defect. 

Thll widening 0/ sufJrflgll. Certain developments in the political 
sphere have also promoted and facilitated the broadening and ex-

• See Chapa. XXX, XXXI. 
• See Chap. XXXI. 
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pansion of government production. The first of these is the widen
ing of suffrage. 

For many years the right to vote was narrowly restricted in most 
states by property qualifications. The last century has seen the grad
ual abandonment of these limitations and the widening of suffrage 
to include adult citizens generally.ss The result has been a growing 
divergence between the distribution of income and private spending 
power on the one hand and the distribution of voting power on the 
other. The latter has approached the goal of equality, while the 
former has not. 

When universal manhood suffrage was first agitated, there was 
alarm in some circles over the possibilities inherent in the divorce 
of political from economic power. It was feared that the electorate 
would seize its opportunity to enjoy the benefit of free government 
services at the expense of the minority who were favored by a dis
proportionate ownership of wealth and income. While the more 
extreme fears of that time have proved unjustified, there can be 
no doubt that the widening of suffrage has been a factor of pro
found importance in expanding the scope of government produc
tion, particularly "free" production where the distribution of bene
fits is more equal than the distribution of burdens. Universal suf
frage has not, however, led to the catastrophic assaults upon 
economic inequality anticipated by the gloomy prophecies of a cen
tury ago. One very important reason, among others, is no doubt the 
great increase in general economic productivity, which has permitted 
popular standards of living to rise and created opportunities for 
personal advancement. 

The changed hasis of tlJXfJtion. The pressure for an increased vol
ume and variety of free government services has been reflected in a 
search for, and conditioned by the development of, new sources of 
tax revenue. As was noted above, the simple increase in wealth 
has made it possible to raise increased revenues from old tax sources. 
But ~ addition the tax structure as a whole has been radically trans-

.. Something akin to a property qualification lurvives in a number of states in 
the form of a poll tax, payment of which is a condition for voting. Moreover, in 
a considerable number of communities the right to vote on certain .pecial question. 
relating to taxes and expenditures is still.subject to a property qualification of lOme 
kind. 
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formed in the last few decades. Of particular significance is the in
creasing importance of (I) taxes that concentrate the tax load on 
the well-to-do minority of the population, and (:2) taxes which, 
although of more general incidence, are so indirect as to create little 
awareness of the burdens involved. 

So long as the general property tax supplied the great bulk: of all 
government revenues, and ownership of real estate was very widely 
diffused, there was not much chance for any great expansion of free 
government production, or of services sold on a subsidized basis, 
that did not command the substantial support of those sections of 
the community that provided the money. While the property tax 
is still the bulwark of most local revenue systems, it has been 
broadly supplemented by other tax sources, some local but more of 
them under state and federal administration. The increase of state 
and federal services, noted above, has moreover brought recourse 
to a variety of new sources of taxation. 

One development has been an increase in the relative importance 
of indirect taxation of more general incidence, which the masses of 
the electorate hardly realize they are paying. Such, for example, 
are special taxes on corporations and other business enterprises, 
customs duties, excises on the production of particular commodities, 
and taxes on payrolls (except when expressly deducted from 
wages). The effect of such taxes on economic inequality is often ob
scure, and the principal motive for their expansion is not so much 
the concentration of the ultimate burden as it is the avoidance of 
taxpayer resistance. 

Progressive income taxes (and in a less degree inheritance taxes) 
have permitted government to tap a huge source of revenue without 
touching the great rna jority of the electorate, or even of the prop
erty~wning classes. As developed by the federal government, for 
example, they have affected in most years only 5 to 10 per cent of 
the income recipients of the country. The significance of this fact 
from the standpoint of the expansion of free government services 
is too obvious to need emphasis. Progressive taxation is the most 
powerful weapon ever developed in this country for the attack on 
economic inequality, in addition to being a large-potentially very 
large-source of financing for free public services. 
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The development of these new revenue devices has given an 
impetus to centralization in government, for the reason that many 
of them are unsuited to local administration. An even more funda
mental basis for centralization of revenue administration lies in a 
popular demand for added services without regard for the differing 
economic resources of different local communities or geographic 
areas. But centralization in government has not proceeded entirely, 
or perhaps even primarily, from the collection and administration of 
revenue. Many of the new services for which there is a demand can 
themselves best be administered on a non-local basis. State institu
tions for the defective and for higher education and systems of 
arterial highways are good examples. 

The influence of inertia. In connection with the development of 
public services, inertia operates in two ways: one to retard their 
introduction, one to influence the continuance or expansion of those 
already introduced. As in other social processes, an enlargement of 
governmental production must overcome the effects of custom and 
vested interest. Hence, changes and adjustments in public policy 
tend to lag behind the developments which give rise to them. 

The exact scope of public production is always in process of being 
redefined. The actual services produced by government at any given 
time include many that are firmly established, and others that may 
be thought of as marginal, in the sense that the political forces for 
and against them are about equally balanced. Outside the list of 
services actually produced there is an indefinitely long list of pro
posed services that government agencies might produce, and of 
these some also may be regarded as marginal; that is to say, political 
forces are approaching a balance on the question of their inclusion 
or exclusion. 

The process of expansion may move glacially for a time, only to 
be abruptly accelerated by some crisis, such as war or depression. 
The recent economic cataclysm is a case in point. The last few years 
have seen an unprecedentedly rapid evolution in the functions and 
respo~ibi1ities of government. Once the ice of tradition begins to 
break up, the changes that result are not restricted to conditions 
peculiar to the crisis itself, but cover inevitably a wider area. Latent 
sentiment for innovations is focused and released. 
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It i. in part because of inertia that new forms of governmental 
production, once undertaken, are likely to "stick." Also important 
is the influence of the vested interests that are built up. The social 
inertia that opposes retrogression is scarcely less significant than the 
inertia opposing innovation. 

Th" inherent tendency to growth. At an earlier point striking 
evidence was given of the way in which functions divide and sub
divide. The tendency for public services to expand, once they are 
started, is due to a, great many factors, the relative importance of 
which differs widely in different situations. 

One very important factor is, however, worth special mention, 
namely, the tendency of administrative bureaucracies to strive for 
their own expansion through an enlargement of their responsibilities 
is a commonplace to all observers of government. This is seldom due 
mainly to the desire of the officials to enhance their personal emolu
ments and prestige, though this motive is often an important 
factor. It may spring also from a natural, and in itself laudable, 
desire to do a better job than is possible on the scale currently at
tempted, or to extend the benefits of the activity to a larger number 
of people. In any event, as the experience of any legislative body 
will bear out, the organization set up to administer a government 
service is likely to prove a source of persistent pressure for larger 
appropriations and wider responsibilities. In extreme cases it is a 
direct ins~igator and mobilizer of outside pressures. In many others 
it creates outside pressure more indirectly by continuous self
advertising. The evolution of the public school system is a good il
lustration of the influence of "insiders" on the expansion movement. 
It has been these professionals, the teachers and administra
tors, who have supplied the bulk of the drive and leadership in the 
incessant campaign for more and better education, and have con
tributed largely to convincing. legislative bodies and the public 
generally of their need." 

There is, moreover, typically a let<lown of popular resistance 
once the principle is established that the government should supply 
a service. The inauguration of the service may be attended by fierce 
controversy and a complete mobilization of public sentiment for and 

• See Cubberley, P,.bli& EJIICGio";,, 1M u.s., Chap. VI, pp. ISS-la. 
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against it, but its subsequent elaboration, if it proceeds in a gradual 
manner, is unlikely to crystallize at any stage a resistance comparable 
with that attending its initiation. The small modifications and addi
tions are relatively undramatic, however great their cumulative 
effect over a period of years. 

The situation is thus created in which the bureaucratic organiza
tions in a degree aid and abet the external groups pressing for 
expansion, as is exemplified by the pressure of automobile associa
tions, motor vehicle manufacturers, road contractors, petroleum 
companies, and various other interests for the construction of more 
and more hard-surfaced highway mileage, or by the efforts of war 
veterans' organizations to obtain more liberal compensation, hos
pitalization privileges, and the like. 

v. THE BASIS OF OIOICE IN DETERMINING THE RANGE OF 
GOVE~NTPRODUcnON 

The process of determining the scope and nature of public pro
duction is a political process, directly carried on by legislative bodies 
subject, under conditions of popular government, to some control 
by the electorate. Behind the choices made lies a history of social 
environment and social attitudes which would have to be explored 
fully in order to illuminate the processes of political choice. In 
democratic states individuals and groups are free to exercise politi
cal pressure in accordance with their own criteria of what is wise, 
prudent, or palatable. But they are not free to enforce their stand
ards against the decisions of those who exercise political authority. 
Nor is it possible to find any definitive, objective standards of what 
is "in the public interest" in the matter of government production. 
It is, however, worth while to examine further the problems of 
choice which are presented, with particular reference to the ques
tion whether there is a basis for rational pursuit of public advantage. 

When government services are sold on a cost~f-production basis 
there is likely to be involved an allocation of productive resources 
and ,distribution of product resembling, in a general way, the 
allocatIon and distribution which would accompany private pro
duction of the same types of goods. If those to whom a government 
service is made available pay in proportion to the amount consumed, 
and if they are free to take it or leave it at the offered price, their 
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decision to forego lOme consumption of privately produced goods 
in order to enjoy it may be considered prim4 facie evidence that they 
reap advantage by the shift according to the private calculus of 
well-being. The problems of policy involved here are simply those 
of whether government should organize commercial production in 
any particular case instead of leaving it to private enterprise. If 
only those goods are produced which can profitably be sold in 
competition with private enterprise, certain limits are placed upon 
the expansion of public production. The strictly economic compari
IOn is perfectly clear, even though other considerations may have 
a bearing upon public policy decisions. 

The case is less simple, however, when public services, instead of 
being IOld to individuals on a cost-of-production basis, are partially 
subsidized or distributed free by some rationing system and are paid 
for by general taxation." The resemblance to private allocation of 
resources and distribution of product vanishes. The natural effect 
is to expand the consumption of the free or subsidized goods apart 
from the decisions of those who bear the expense, and the absorp
tion of resources in their production alters the Bow of the factors.·' 
When one section of the community pays taxes to support free or 
subsidized services for other sections, or when it is taxed dispr~ 

• That government distributee goodl and eervices free does not mean, of rouree, 
that they are made available to conlumen in unlimited quantities. Wbrnrvrr the 
drmand exceed, the available lupply they must be rationtd in lOme way. Services 
that tannot readily be allocatrd on an individual basis, like police protection, are 
rettricted by limiting the total amount furnishrd. Goods or eervices that tan be 
individualized, IChool textbooks for eumple, are restricttd by limiting the amount 
iaurd to each individual. Both types of restriction may be considrred forms of ra
tioning. 

• It it easy to assume that the more resources are ustd in public production the 
fewer will be available at the moment for private industry. This would always 
be the cue under the hypothesis that all available productive resoun:ea were fully 
utilized. In tome considerable drgree, also, it is true in actual circumstances. It is, 
howrver, a grave error to IUppote that public production necessarily involves a 
diminution of private production. It mayor may not do to, depending on cir
cumstances. Free eervices, like education or public health measures, may over a 
period of time 10 increae the productivity of the country's human resourca gener
ally AI to more than offset the diversion from private production of the resourca 
abeorbed in the supplying of these eervices. Apin, the expansion of public pro
duction may occur at a time when the volume of human and mechanical resourca 
available to private industry exceeds the current utilization, 10 that the increued 
absorption of IUch resoun:ea by government may for the moment have no re
atrictive effect on private activity. Indeed, it may be temporarily ltimulative. See 
Vol. I, Chap. VII. 
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portionately for such benefits, there arises the question of whether 
the community as a whole gains more from such services than it 
loses through a curtailment of its ability to purchase the products 
of private industry, or through any other losses in private efficiency 
or individual freedom which may result. There is also involved 
the further problem of weighing one man's net gain against an
other's net loss and the community's gain against individual sacri
fices. To 

The benefits from many fundamental government services, such 
as national defense, the preservation of law and order, and the 
maintenance of public health are so widely diffused and so impos
sible of allocation to particular individuals as to make any weighing 
of individual gains and losses quite out of the question. The benefit 
is essentially social and indivisible. Even in the case of services like 
public education, which are technically capable of measurement in 
individual terms, the element of diffused social benefit is so large 
as to obscure the calculus of individual advantage. It is only when 
indirect and diffused benefits are relatively unimportant that we 
can possibly weigh the net gain of one. person or section of the 
community against the net loss of another person or section, and 
even here no satisfactory calculus exists. 

If a proposed government service is of a type that permits 
appraisal in terms of individual advantage it may be contended, in 
harmony with democratic principles, that approval by a majority 
of the electorate is proof of a net social gain from the service. This 
contention, however, assumes at least that the individuals composing 
the majority are informed as to the cost and the benefit to them 
of the government production in question. In practice, the voter 
rarely knows the extent of his own burden incident to any class of 
free government production, and he often finds it impossible to 
appraise his benefit. It is not the taxes that people pay that influ
ence their choice of alternatives in this case but only the taxes that 
they realize they are paying. And there may be many indirect bur
dens i~olved unrelated to taxation, which may also be difficult to 
assess or to allocate. With the present elaboration of taxes that are 

to It should be noted that, strictly speaking, these losses and gain. are not directly 
comparable. 
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painless to the masses of the population a rational choice is often 
quite impossible. Where some proposed extension of government 
production is financed by these taxes the cards are stacked in its 
favor. 

In most cases, proposed new services are not identified with any 
particular source of tax revenue, so that the voter must weigh his 
presumed benefit against an increase in his individual tax burden 
that is completely incalculable. Like other increases in public ex
penditure, the one in question will necessitate, eventually at least, 
an increased yield somewhere in the tax system, but where this will 
be derived from cannot satisfactorily be predicted_ Even if taxes 
were entirely of the direct and visible variety, like real estate or 
income taxes, this uncertainty as to how a new government service 
is going to be financed would preclude a valid prejudgment of indi
vidual advantage. With the prevalence of indirect and "painless" 
taxes, one uncertainty is added to another. Uncertainty is aggra
vated by the fact that new government production is frequently 
financed in the first instance by long-term borrowing, repayment 
of which extends over a period of years. 

It is not only the individual tax burden that defies measurement; 
the individual benefit to be derived from the public provision of a 
service is often difficult to appraise even if the service be of the kind 
that can be individualized, and even if the element of diffused 
benefit be ignored. The average person is probably a more compe
tent judge of the products of private industry that come within his 
experience than he is of projects for collective action. He can decide 
between a new automobile and a trip abroad, or between a cup of 
coffee and a cup of tea, with a reasonably intelligent pre-vision of 
their relative benefits; but when he attempts to weigh his probable 
gains from a four-lane highway or a new national park, let us say, 
he is on a much more shaky footing. The difference lies in the 
greater difficulty of determining the precise benefits of government 
production. This difficulty in judging individual self-interest is a 
very significant defect in the process by which extensions of public 
production are decided upon, even if we accept the net advantage 
of a majority of the electorate as an adequate criterion of the public 
interest-which it may not always be. 
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There is in free public production,l1 moreover, an inevitable 
regimentation of expenditure and consumption not inherent in most 
forms of private production, or even in government production for 
sale on a cost-of-production basis. This regimentation is clearly justi
fiable (once the productive superiority of government and the 
essentiality of the service are established) in cases where the ad
vantages flowing from public production are so general, and so 
widely diffused, that they do not readily admit of allocation to par
ticular individuals, or where the service is not in such form as to be 
easily salable to individuals (police protection, sanitation, and public 
health measures may be cited), or where, although allocable in 
part, the advantages are also very widely diffused (public educa
tion). A very large share of public production now current falls 
within these categories. When, however, new public services of the 
individualized type now being supplied through private production 
and purchase are being considered, the element of regimentation 
may be regarded as a definite defect of free government production, 
except in so far as some decided public advantage in the free distri
bution of a service can be determined to exist. There can be little 
doubt that in so far as benefits are reasonably separable and identi
fiable individually, the product separately salable, and no social 
advantages inhere in a wider consumption than can privately be 
afforded, the mechanism of choice by which private production is 
controlled has decided advantages as a mechanism over that con
trolling public production of free services. This is because it permits 
each individual not only to weigh particular costs but also to con
sume what he thinks he wants, if he can afford it, and to pay in 
proportion to his consumption, without organized regimentation of 
other individuals. 

The drift toward the public production of free or highly sub
sidized services readily susceptible of distribution on a price basis 
has come not primarily because of inherent defects in the mechanism 

n F~ public production, it should be noted, implies not only free distribution, 
but also government production. The factors bringing about one need not neces
sarily bring about the other. Free distribution of a service may be carried on by 
government, even though the service is privately produced-or individuals may 
merely be given the funds with which to purchase a privately produced and di .. 
tributed service. 
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of choice by which the products of private industry are distributed, 
or in the productive mechanism of private enterprise, but rather 
because of the unequal distribution of the purchasing power through 
which it operates. This is well illustrated by the existence of public 
recreation facilities and by the current agitation in behalf of 
"socialized medicine." If the ability to pay for medical services 
were distributed with even approximate equality, most of the incen
tive for subsidizing them from tax revenues would at once disap
pear. The proposal to supply them wholly or partially free to the 
low income groups is clearly an attempt to redress the effects of 
inequality in financial capacity.TI 

To the preceding points which challenge the adequacy of the sim
ple test of majority will as a criterion of the general welfare,ts we 
must add from a practical viewpoint the fact that extensions of 
government production do not always reflect the wish of a majority. 
A majority opinion may not exist; or legislators may be ignorant 
of it; or even when they correctly sense it they may disregard it in 
favor· of minority pressure groups whose potency at the next elec
tion promises to outweigh the consequences of such disregard. 
Everyone is familiar with instances where minorities have traded 
support for each other's positions to constitute legislative majorities 
for or against proposed public services when these majorities had 
no reflection in popular sentiment. 

With respect to the great bulk of public services there exists little 
controversy, since they constitute many of the most prized elements 
of "real income." But choices are constantly being made by legis
lative bodies along the borderline of new extensions, and it is here 
that controversy reigns. 

Legislative choices raise very delicate questions of the proper 
basis for allocating public funds as between the alternative claims 

.. Even if income distribution were equal, public sentiment would doubtle. 
lupport some governmental control over individual choice in the consumption of 
medical services, on the ground that the public interest required the maintenance of 
certain minimum standards. Thus, for example, a certain etandard of medical care 
for children might be enforced on the parents. Given income equality, however, it 
would not be necessary to make the etipulated medical services free in order to 
make them compulsory, since everyone would presumably be able to buy the 
amnunt required. 

• See Vol. I. Chap. II for comment on minority interests in a democracy. 
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of various benefiting groups, and of levying the costs among those 
who supply the funds. The criteria of judgment in such matters 
are highly personal, which makes inevitable the clamant pressure 
of special groups representing conflicting interests, ideals, and judg
ments of relative importance. 

VI. THE RELATIONSHIP OF PUBLIC TO PRIVATE PRODUCTION 

There is a decided difference in the economic basis of public pro
duction for free distribution and for sale, respectively, and in the 
relation of the two types of public production to the private enter
prise system. Each will therefore be examined separately. 

Free services. The collection and expenditure of public revenues 
is an integral part of the whole process of economic production and 
distribution. From the standpoint of a whole community no eco
nomic services can be called free. Government agencies must secure 
from somewhere the wherewithal to go into the market and pur
chase either the products of private industry or the labor and sup
plies which are to be converted into services. The services are "free" 
only in the sense that they are free to the user at the time of use 
and that there is no correlation between the extent of individual use 
and individual contributions to defraying the costs of production. 

When public production is supported by tax revenues, there 
occurs, in addition to some displacement or curtailment of private 
enterprise, an increased tax load upon those engaged in private 
industry.T4 Even if the free public services are provided entirely 
through the distribution of the finished products of private indus
try-and hence involve no net curtailment of private production 
except to a limited extent in the distributive lines-the taxes re
quired to finance it necessarily constitute a burden on some private 
activity.75 

It may seem at first glance that so long as government uses its 

to This is true even if those engaged in the public production bear their propor
tional share of the tax load . 

.. T~ fact that no net curtailment of private production (aside from distributive 
lines) would be involved does not mean an absence of contraction and expan.ion in 
individual lines. To the extent that the free products rationed out by govern
ment differed from the products that would have been purchased otherwise by 
the taxpayers who finance the free distribution, there would result inevitably a 
responsive transformation of the pattern of production. 
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tax revenues to purchase the products of private industry for free 
distribution, industry gets back what it gives, hence on balance can
not suffer from the arrangement. The government in such cases 
simply substitutes itself for its citizens as the purchaser of goods 
and services. Why then can it not go on indefinitely increasing 
taxes on the one hand and rationing out free goods on the other? 
The answer to this question is to be found in an analysis of the 
effects of such a bilateral expansion of taxes and free distribution 
on the motivation of private enterprise. 

The nature of the possible impairment of economic efficiency 
through increased taxation and free distribution of services must 
be examined from two angles: that of the recipients of services and 
that of the payer of taxes. 

If the goods and services distributed free by government from the 
proceeds of taxation were rationed out to individuals in proportion 
to their tax payments, taxes might conceivably absorb their entire 
incomes without reducing their incentive to maintain and enlarge 
them. But this principle of distribution, even if it could be followed, 
would run counter to one of the main purposes of modern taxa
tion, which is to make benefits independent of burdens. If benefits 
were to be proportional to tax payments it would appear to be bet
ter, except in the case of the public services that cannot be indi
vidualized, to let the taxpayers keep their money and decide for 
themselves what they would do with it. There is little point to the 
free distribution of goods and services that can be individualized 
except as this makes possible a divorce of individual benefits from 
individual tax contributions." 

Should the free or subsidized services provided by government 
be distributed on any bases other than in proportion to taxation, 
there may result an impairment of the incentive to gainful effort. 
This would arise not only from the decline in the proportion of the 
income of some individuals that would be leh for their own use 
after taxes but also from the expansion of the volume and variety 
of free consumption that would be supplied to other individuals 

• Even if it were desirable lor government agencies to produce the individualized 
goods and services, these could be IOld at cost rather than aupponed by !antion, 
and would be 10 IOld except for the desire to distribute them without regard to 

individual financial conuibutiona. 
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without regard to their efforts. Taxes without compensating benefits 
would be the deterrent force in one instance, benefits without com
pensating sacrifice in the other.l1 

That the dissociation of individual consumption from indi
vidual productive effort inherent in the development of free tax
financed distribution has not had as yet notably adverse conse
quences on individual initiative may be attributed to the relatively 
minor coverage of such distribution to date. Unless he "gets on re
lief," no one can live on the free goods now available. Moreover, to 
supply these goods on the present scale, it is not necessary to tax 
so heavily as to destroy generally the incentive to work for the ex
pansion of what is left of income after taxes. 

When the possible deterrent effects of taxes are examined more 
closely, it appears that different taxes would operate in different 
ways. If all taxes were levied against individual incomes and none 
against business enterprise, an increased tax would diminish pur
chases from some existing enterprises, but, as taxes were expended, 
would increase purchases from other enterprises. There would be a 
temporary disturbance with damage to some business during a 
period of readjustment, but no necessary long-run diminution of 
productive activity unless taxes were so high that individuals were 
discouraged from engaging in the productive activities whence they 
derived their incomes. 

If on the other hand all taxes were levied against business enter
prises, effects of diverse sorts could arise according to the form of 
tax and the possibilities of shifting it to some one else. If shifted to 
individuals in the form of higher prices, it may diminish the pur
chases of those commodities, and increase the sale of the ones sup
ported by taxation. Even if the tax cannot be shifted, the result may 
be the same. There is an increase in the costs of doing business with 
no offsetting increase of revenue to the payer. This will likely di-

n It is safe to say that such a bilateral impainnent of incentive if carried far 
enough would be fatal to the successful operation of any type of economic organi
zation.\;ome tie-up between effort and reward is necessary, human nature being 
what it is, no matter who owns and controls the productive mechanism. The only 
alternative is to substitute fear and punishment for hope and rewards, incentivel 
which are incompatible with private enterprise as we know it, if not with .uccet8ful 
collectivism. 
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minish production at some points by reason of the insolvency of 
marginal producers, and bring about a rise of prices, but as in the 
preceding case with some increase of production of whatever the 
tax revenues are spent for directly and indirectly. 

Up to some point, therefore, it is to be said that the effect of 
increased taxes on business is merely a temporary disturbance," not 
a fundamental deterrent to productive enterprise. How far the 
correlative expansion of taxation and free distribution could go 
without seriously undermining the vitality of private enterprise 
and individual effort one cannot say. It might be possible to ad
vance far beyond the present horizon if taxation were so ordered 
as to minimize its depressing effects on the willingness to engage 
in business, and if the free goods dispensed were such as would not 
weaken seriously the willingness to work for goods that are not 
free. It is necessary, however, to recognize the dangers inherent in 
the development of the trend toward tax-supported free distribu
tion. Clearly fatal to private enterprise when carried to extreme 
limits, it may sap the vitality and effectiveness of the system long 
before those limits are reached. 

We may summarize by saying that, while the expansion of gov
ernment production tends to curtail private production through the 
absorption of resources that would otherwise be available to it, the 
expansion of the free public distribution of privately produced 
goods tends to reduce private activity only in so far as it weakens 
the vitality of the incentives that activate private production through 
seriously diminishing the prospects of profit or the need for per
sonal effort or both. 

Production for sti/I'J. Production of "free" services paid out of tax 
revenues from private sources is subject, as was seen above, to 
fiscal limitations. But in the case of unsubsidized public production 
for commercial sale the same limitation does not hold. When gov
ernment itself engages in business enterprise, its costs are defrayed 
out of the proceeds of sales like those of any other business enter-

• The whole analysis can be rewned. If taxes were reduced by one-half, many 
businesses would be benefited thereby in the form of lower costs and incre:ued lalcs. 
But many other businesses, those that had been the direct or indirect recipient. of 
expended taxes, would be damaged. 
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prise. Consequently, there lies before government a relatively un
limited area within which it might engage in enterprise, if the politi
cal forces which guide policy were so to dictate. 

In the matter of political motivation, the reasons for introducing 
public production for sale have historically been in some respects 
not unlike those already noted in connection with free services. 
That is to say, there have arisen strongly felt needs or desires for 
services which either are not produced under private enterprise or 
if produced are felt to be inadequate or discriminatory by popular 
standards, or inefficiently produced. This sentiment may arise espe
cially in cases where services can be made quickly or more broadly 
available only by some compromising of the strict business principle 
of cost-covering sales and thus involving the use of subsidies. 

If government possesses a superior efficiency in production, as, 
for example, in national defense, there may be a clear case for its 
undertaking productive enterprise. However, if the purpose is mere
ly to popularize a service by subsidy there is no necessary need for 
direct public production. There exists the option of subsidizing 
private enterprise. There have been plenty of examples of the latter 
in American experience, of which a notable instance was that of 
subsidizing private companies for railroad building; and the prac
tice has also been applied to the provision of concerts and school 
lunches. The choice to operate subsidized. production by public 
agencies thus involves various considerations of economy, conveni
ence, and quality of service. Concerning these considerations it is 
impossible to say much in a general way, since they are always rela
tive to particular circumstances. 

A great deal of our semi-commercial public production has orig
inated on special occasions like war or economic emergency and has 
been continued beyond those periods. At present the major lines of 
controversy center about the question whether government pro
duction should be extended to industries of a monopolistic charac
ter. Industries of this type raise peculiar difficulties of policy in an 
enviro~ent where competitive organization is regarded as desir
able. Since private monopolization of important services is regarded 
as highly dangerous to the public interest, the decision in practice 
lies between subjecting these industries to detailed public regulation 
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and the undertalcing of public enterprise. There is a perpetual fron
tier of controversy over which of these alternatives is preferable in 
relation to particular services in particular circumstances. 

The advance of public operation in the monopolized industries 
has been limited by the fact that they have grown up in private 
hands. Given the desire for experiments in public production, the 
difficulties of transfer from one system to the other attain the high
est present importance. In this connection, Supreme Court inter
pretation of "due process" in relation to property values acts as a 
deterrent to the public acquisition of privately owned utility proper
ties. It is this combination of circumstances which encourages public 
competition as an adjunct to regulation. The device of competition, 
being inappropriate as a principle of organization in the regulated 
monopoly industries, can only be regarded as a matter of temporary 
strategy. Meantime its introduction involves uncertainties in the 
future status of private companies and thus tends to retard private 
investment. One of the considerations which has to be faced is 
whether long-run advantages will accrue which justify these short
run disturbances. Such considerations are of especial contemporary 
importance in relation to electricity. No definitive answer is possible 
short of the culmination of actual experiments. Just over the fron
tier of actual present experiment lie a number of bitterly contro
versial proposals for further federal entrance into commercial pro
duction-for example, in the public utility and railway fields. 

Government competition with monopolized private enterprise 
has been suggested for other industries than those subjected to pub
lic regulation as monopolies. The proposal, stemming from a sense 
of the relative failure of anti-trust law policy,f8 is that government 
agencies should be set up to operate competing manufacturing plants 
in those industries in which monopolistic elements are strong, with 
the purpose of keeping prices down and employment up. The first 
question which such a proposal raises is whether in fact plants so 
operated could attain a competitive level of costs and actually reduce 
prices on a basis of strictly business competition. There is no _ priori 
reason why this would or would not be the outcome. Whether in fact 
the result would be achieved would depend upon the same man-

• Anti-trust policy ill treated at lOme leugth Ua VoL I, Clap. X. 
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agerial qualities which determine the success or failure of private 
industrial managements. The extent to which government could 
organize businesses capable of operating successfully in the fields of 
competitive industry is something upon which past experience in 
this country throws little light. 

An important question which arises in connection with such pro
posals is the effect upon private investment and industrial experi
mentation, not only in a particular industry to which public compe
tition was being applied, but also in other industries to which it 
might be extended. There is no doubt that the short-run effect 
would be damaging to vested interests and deterrent to private 
investment and initiative; but whether the long-run outcome might 
be a more adequate implementation of competitive organization, 
with little fundamental alteration of the outlines of economic society, 
is a question which experience alone could determine. This would 
depend a great deal on the policies followed by public businesses, 
and the frequency of change in such policies. Public competition out
side the utility field is, however, one of the less active subjects of 
controversy, since there appear to be hardly any publicly felt bur
dens sufficiently pressing to overcome the common American atti
tude that it is the function of government to facilitate a satisfactory 
organization of the means of livelihood, and not to engage in com
mercial production directly. 

It is, however, impossible in these times, when private employ
ments are not available to millions of persons, to avoid serious con
sideration of the question whether, by an expansion of its activities, 
government could provide a permanent alleviation of this condition. 
There exists a hypothesis popular in some quarters that relatively 
full employment has been made possible in the modern world only 
by the large volume of new investment; that such investment by 
private persons has probably undergone a permanent shrinkage; 
and that the void must be filled by public investment. The hypothe
sis itself is subject to question. There is, however, no doubt that if 
the ra\e of new private investment does not recover there will for 
a time continue to exist serious structural maladjustments in the 
economy. Equally beyond doubt is the fact that governmental at
tempts to fill the void by feats of enterprise might undermine the 
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private sector of the economy and aggravate the disease it was at
tempting to cure. Consequently, it is necessary, if government action 
should seem to be required to supplement the sources of livelihood 
provided by private industry, that its further entrance into invest
ment activities and public enterprise, to avoid disastrous conse
quences, be conducted with the utmost caution and all possible in
telligence. 

VII. CONCLUSION 

The foregoing discussion has presented a brief picture of the 
growth and scope of public services in the United States, some of the 
more general factors underlying that growth, the main characteris
tics of the process of choice by which government production is 
decided upon, and some general aspects of the relation of public to 
private production. It has not attempted to appraise the develop
ments, nor to say whether the evolution of the public services has 
been carried too far, either in general or in particular. The latter 
task is hardly one which could be attempted here. It would require 
an elaborate and detailed examination of particular branches of 
services, of the repercussions of public upon private economic ac
tivities, and of the consequences of fiscal practices, a task quite im
possible in the present context. 

It is futile to discuss the question whether in general the public 
gets more for its money from private or from government produc
tion. There is obviously a need for both types of production. The 
only real issues are presented on the borderline of controversy be
tween the two fields, where public opinion has not yet clearly crys
tallized for or against the production of a particular class of goods 
or service under public auspices. There is no calculus by which we 
can definitely prove in these cases that a contemplated extension 
of government production is or is not in the social interest. The 
verdict rests in part on knowledge of which we cannot be cer
tain, and it inevitably depends, moreover, on individual judgment, 
and on the summation of individual judgments represented by pub
lic opinion. 

Since public representatives in fact decide (whether wisely or 
unwisely) upon the extension or contraction of public services, it is 
essential, as we have already said, that so far as possible the public 
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be made aware not only of the benefits expected but of the size and 
distribution of the accompanying burdens. In view of the fact that 
in most cases the voters decide on particular extensions of the public 
services with only the haziest notions of the relationship between 
their individual burdens and benefits, and the further fact that mis
takes are difficult to liquidate because of the vested interests they 
build up, it must be apparent that the will of the majority is no 
guarantee of the wisdom of policies adopted. 

There is another reason for this inference. Because the question of 
the expansion of the role of government necessarily comes up for 
consideration as a series of separate individual cases, to be evaluated 
on their real or supposed merits, the trees are judged but never the 
forest. The cumulative effects of thousands of such particularistic 
decisions do not get into the calculations. Yet they may be in the 
end of tremendous importance. Thus, for example, the growth in 
the powers and responsibilities of government occurring through the 
process of piecemeal addition may necessitate changes in its struc
ture, and in its relationship to its citizens, that would have been 
regar~ed with acute disfavor had they been contemplated at the 
time particular cases were being decided. 

In the process of expanding public services these various im
plications are not in practice always fully considered. As in most 
human affairs, a relatively opportunistic viewpoint is the prevailing 
one, and almost necessarily so. If the immediate, concrete advantages 
of a particular extension of government production are difficult to 
judge, how much more so are the long-run consequences of thou
sands of extensions. The instinct of the practical man is to stick to 
the case in hand and leave the remote implications to fate. But no 
one should doubt that the more remote implications deserve serious 
consideration, or suppose that the particularistic approach provides 
an adequate rationale of public policy. 



CHAPTER XXX 

PUBLIC RELIEF 

The giving of relief to persons with insufficient private means of 
subsistence has become in recent years one of the principal forms of 
government economic activity.' So important is it, both in itself and 
in its repercussions on private industry, that it deserves special con
sideration in the present discussion. Let us present first a brief 
statement of the development of public relief policy. 

I. nm EVOLUTION OF REIJEF POUCY 

In practically all western countries until quite recent times the 
care of the indigent was carried out on a local basis mainly of ec
clesiastical support and private charity. England is the only coun
try with a long history of national legislation on the subject. The 
Elizabethan Poor Law of 1601 "definitely recognized the re
sponsibility of the state for its dependent classes by the provision 
that each parish levy a rate, or tax, for such relief to be collected 
by overseers of the poor appointed by the justice of the peace." It 
attempted, moreover, "to classify dependents and to provide spe
cific treatment suitable to the needs of each group-work for the 
able-bodied poor, almshouse care for the infirm and apprenticeship 
for children.'" This act, with some of its subsequent modifications, 
served as the basis for early American practice.' Chronic indigence 

lIn addition to published documents cited in thi. chapter, invaluable asailtance 
wal afforded by many penona who made available both unpublished documenll 
and their penonal knowledge. A epecial debt iI owed to Mr. Paul Webbink of 
the Committee on Social Security of the Social Science Research Council, whOle 
critical reading of the manlllCript aided in removing vario .. lIDall erro" of fact 
and defecll of emphaai .. He iI not, however, to be regarded &I in any respect re
aponaible for opiniona exprelRd. 

"e. W. Pipkin, "Poor Laws," EflCYC10,_J;' 0/ W SodM ScU.u1 (1934), 
Vol. .. , p. 131. 

"In the early eighteenth century the "work-honae" aystem was made general in 
England, all dassel of paupen being cared for in single iDltitutiODl. In '71a, 
when chronic unemployment wu increaaing because of great economic dislocations, 
outdoor relief for the able-bodied was provided, and in .795 the Speenhamland 

11'1 
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in the United States has until recent years been relatively slight 
and its relief has been placed almost wholly on a local basis and 
to a considerable degree on a basis of private charity. In public re
lief measures, the penalization of vagrants and the "work-house 
test," which have commonly been followed until quite recent years, 
reflect the early English origins of American policy. In most 
American communities, outdoor (non-institutional) relief has been 
granted very charily by public authorities. Public institutional re
lief until the present century consisted mainly of the almshouse or 
"poor-farm" where were gathered a miscellaneous company com
posed of old people, cripples, and mental incompetents. The poor
farm declined in importance as state governments took over greater 
responsibility for defectives, caring for them in state institutions. 

In most American communities, institutionalized relief has been 
anathema to all but the most helpless or depraved. Going to the 
poor-farm has been the last step downward, resisted to the end by 
all persons affected by prevailing canons of self-respect.· Even non
institutional relief has been almost equally resisted. There has been 
a general attitude that in this "land of opportunity" only the in
competent and the degraded could be without personal means of 
livelihood-an attitude held not merely by the well-to-do but by 
all classes of society. 

During the past century there has been an extensive develop
ment of so-called categorical relief-that is, aid to certain classes or 
categories of needy persons as distinguished from those who would 
receive assistance under the general relief laws. The federal gov
ernment and many states made provision for dependent veterans 

Act introduced the highly questionable policy of supplementing private wage pay
ments below a certain level, which is said by some historians to have had the effect 
of making semi-paupers of a considerable fraction of worken. In 1 834 the work
house system was resumed, with greatly improved administration, but expreaing 
on the whole a punitive policy of penalizing vagrancy and a negative philO8Ophy 
concerning the hazards of economic insecurity. In the present century, institutional 
care of dependents has continued, with a more humanitarian attention to itolating 
them i~o categories; but the more striking efforts have heen the development of 
unemployment insurance and minimum "outdoor" relief for the unemployed. See 
Sidney and Beatrice Webb, English Local Go~ernment: English Poo, 1.114» History, 
Part I (19:&7), Part II (19:&9) • 

• In some jurisdictions the names of paupen are still posted. In the patt their 
rights of citizenship and the right to marry were sometimes suspended. 
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of wars. The first state assistance to the blind was provided by In
diana in 1857, and by 1932 aid was being given in 21 states to ap
proximately 15,000 blind persons! Attention was focused on the 
problem of dependent children by the White House Conference 
on Child Health and Protection in 1909.· Missouri and Illinois 
passed laws in J91 I to aid children in their own homes by pay
ments to mothers. By 1932, 45 states were granting yearly aid to 
mothers to provide for about 220,000 children.' In recent years 
many states have inaugurated categorical assistance to the aged 
especially in the form of pensions. The first state law providing 
this was enacted in 1923. By 1932 there were 17 states granting 
aid to about 82,000 old persons. Except for aid to veterans, federal 
participation in categorical assistance did not begin until the Social 
Security Act of 1935. To sum up the status of categorical relief, 
before the recent depression there was a trend toward state legis
lation providing relief of certain special categories of dependents, 
but the numbers reached and the amount of aid rendered were 
small. 

The actual measures for relief of indigency, and the relative 
amounts spent upon it, varied so greatly from locality to locality 
that little of a general nature can be said about it. The special 
problem of relief for those overtaken by industrial unemployment 
was, perhaps, the part of the relief problem which was given the 
least attention. In some urban communities the effects of periodic 
unemployment were cushioned primarily by personal savings, 
family connections, and private charity! In others, while consider
able sums of public money were spent on public relief, administra
tive attention to relief of the unemployed was sketchy and marked 
by much neglect. 

'Family Welfare Association of America, GtW"",ffUflt.J Rdilf (1912), p. 4]. 
• Russell H. Kurtz, ed., TAl P"bl;c Assist""" Wcwiw (1911), p. n. 
'Family Welfare Association, Gowrrmunt.J Rd;,f, p. 41. 
• A. late AI 1910, 76.4 per cent of relief in New York City wu provided from 

private IOUrces. Ten yean later, largely .. the result of categorical assistance, public 
relief had riscn to nearly 6] per cent of the total (A. E. Geddes, T,mJ, ;" R,I;,f 
EztmJ;tw" '91O-'9J5, Works Progre. Administration, Rrsearch Monograph 
X (1917), p. al If.). Public: relief in general tended to overshadow private, and 
by 1929 it has been estimated that 76.$ per cent of the relief in no urban areu 
"'AI public:. The same, p. ]1. 



GOVERNMENT AND ECONOMIC LIFE 

No change of public attitude in the history of the United States 
has been more spectacular than the change toward relief during 
the years since 1929. The long continuance of the depression broke 
down the inhibitions against seeking public relief among the mount
ing numbers of unemployed. The ordinary resources of local relief 
agencies were swamped under the new demands upon them. Ef
forts were made to supplement available funds so that relief could 
be continued on a local basis. Campaigns were inaugurated to 
"spread the work," "spruce up," "give a job." Staggered employ
ment with a double force, each on half time, was tried in some 
cities. Buffalo arranged for each block to hire one man.' Apples 
and other products to be sold on the streets were furnished to the 
unemployed and people were urged to buy these products. Some 
communities furnished restaurants with sanitary containers for 
food scraps which were then distributed among the unemployed. 
But none of these plans made any appreciable diminution in the 
flood of need which the winter of 1930-31 brought forth. 

The system of local responsibility clearly was not geared to large
scale relief. In Ohio alone, there were 1,525 local units administer
ing relief, most of which could not afford adequate grants or pro
vide effective administration. Most local governments had rela
tively inflexible tax systems and declining revenues; many had strict 
limitations on debt and had exhausted their legal or actual credit. 
Moreover, the principle of requiring state citizenship and local 
residence for a minimum period was ill adapted to this day of great 
mobility of population.10 

Under these conditions local communities turned increasingly to 
the state governments. The first state to respond was New York 
with a law enacted in September 1931. New Jersey followed in 
October of the same year, and thereafter a number of states began 
extending aid. But the states themselves were not in a position to 
undertake a rapid expansion of public relief. State tax revenues, 
after reaching their peak in 1931, declined for the next three years, 
until \tcreased by the broad extension of liquor, sales, and other 
taxes. Only ten states could incur debt for relief purposes without 

• Joanna C. Colcord and othen, Enurgency Work Relief (1931), p. 147. 
,0 Kurtz, Public Assistance Worker, p. 15. 
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submitting the proposal to a referendum or amending their con
stitutions, always a lengthy process. Moreover, the bond market 
was decidedly weak; the banks were contracting loans and trying 
to liquefy their assets, and because of the decline in revenues states 
could sell their. bonds on the open market only at high rates.ll Had 
the will existed, ,these fiscal difficulties could no doubt have been 
overcome more fully than they were. In fact, however, the propor
tions of the problem grew increasingly ominous and drew the at
tention of the federal administration. 

In October 1930 President Hoover appointed "The President's 
Emergency Committee for Employment." The purpose of this 
committee was merely to furnish states with information concern
ing the experience of other states dealing with unemployment. In 
August 1931 a new committee, "The President's Organization on 
Unemployment Relief," was formed to encourage local and state 
action without committing the federal government to financial aid. II 

The first actual federal aid came when in March 1932 the Presi
dent authorized the Grain and Cotton Stabilization Corporationl

' 

to distribute government-owned wheat to the American Red Cross 
for distribution to the needy. On July S the distribution of cotton 
was authorized. In July 1932 the Emergency Relief and Construc
tion Act appropriated 300 million dollars to be advanced by the 
Reconstruction Finance Corporation to state and local governments, 
of which the advances to the states were to be recovered by deduc
tions from future federal-aid highway grants. Municipalities receiv
ing advances made separate provision for repayment. In 1934 all re
payments were waived, making them in fact outright grants.t· 

Up to the end of his administration, in 1933, President Hoover 
insisted that responsibility for administering a relief program lay 
entirely with state and local governments and voluntary agencies, 
and he opposed the outright grant of funds by the federal govern-

U H. J. Bittermann, S,.,. IIfIIl F.Urtd GrwNs-;""AiJ (1931), pp. ISO-51 • 

II Harry L Hopkins, Slmd;"g 10 S_. (1936), pp. II, 4] If. 
IIThil body had been aet up in 1919 to remove ".urpllll" quantitiea of wheat 

and cotton from the market pending a readjustmeDt of market prices. Compare 
Chap. XXIII. 

It D. S. WatlOn, "Reconstruction Finance Corporation," in Laszlo Ecker-R, ed., 
Fm-cmg R.lil/ afIIl R.,DWr7 (1937), p. 375 If. It • _what uncertain to 
what exteDt die original advancea were regarded .. loaaa. 
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ment for relief purposes, no matter how administered. The Roose
velt administration took a broader view of federal responsibility. 
By 1933 conventional attitudes toward the relief problem were 
rather thoroughly dissolved, so that there was little opposition to 
the program of action upon which the federal government entered. 

With the Federal Emergency Relief Act of May 1933 the fed
eral government accepted a large share of financial responsibility 
for direct relief.15 In entering this field it utilized the device of 
grants-in-aid for which there were well-established precedents, par
ticularly in education and highway construction. The act set aside 
500 million dollars to be expended through the states. Half of this 
was to be made available to the states on a matching basis of one 
federal dollar to three from all other sources. The rest was a dis
cretionary fund to be granted to those states whose relief needs 
were so heavy or whose finances so depleted that they could not 
meet the matching provisions.ls 

In apportioning the 500 million dollars, the Relief Administra
tor at first accepted the status qU() inherited from the R.F.C. of very 
unequal payments per capita to various states. This was in some 
degree justified by the fact that the percentage of families eligible 
for relief varied from less than 5 per cent in some states to more 
than 29 per cent in others. In attempting to remedy inequalities 
the Administration took some account, in addition to relief popula
tion, of per capita wealth, income, and tax-paying ability.1T 

Though not granted direct control over state and local policies, 
the Relief Administrator was empowered to take charge in those 
states where for political or other reasons relief was being adminis
tered in an unacceptable manner.18 Because of this power and the 
power to withhold grants, month by month, the Federal Emer
gency Relief Administration came to exercise a very real authority 

U The first federal relief organization actually to be set up Wat the Ci vilian 
Conservation Corps, formed in April 1933 to give employment to young men from 
relief families. 

" 4~ Stat. L. 57. 
11 E. A. Williams, ''Intergovernmental Relationships under the Emergency Re

lief Program," Monthly Report of the Federal Emergency Relief A4"';";ltr4lio", 
May 1936, p. 4 • 

.. This was actually done in six states. See ''The Assumption of Federal Control 
of Relief in Certain States," Monthly Report of the F.E.R.A., 4prill9J5, p. 27· 
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over the whole program. Funds were made available for both di
rect relief and work relief and for various special groups, as is 
noted below. 

In June 1933 came the inauguration of the Public Works Admin
istration. It was not a relief organization in the narrow sense, since 
employment on .construction projects set up under the program was 
not restricted to workers certified as needing public assistance, and 
in the consideration of projects attention was given to the prob
ability of their yielding revenue. In a broad sense, however, it was 
a relief agency, since its objective was the provision of livelihood 
through the expansion of regular employment, both directly on 
public works projects and indirectly in the fabrication of materials 
and equipment. Launched with an original appropriation of 
$3,300,000,000, the program provided for the support of state and 
local projects on a loan and grant basis as well as for federal proj
ects operated by the regular government departments. 

The next step in the federal program was the organization of 
the Federal Surplus Relief Corporation in October 1933 to pur
chase, process, and distribute "surplus" agricultural and other prod
ucts. It served at the same time as a part of the program to raise 
agricultural prices and as a part of the relief program.l

• In Novem
ber came the inauguration of the Civil Works Administration, the 
beginning of the large federal program of emergency or "relief" 
employment.'o The C.W.A. was a wholly federal organization, 
separate from the F.E.R.A. which continued to operate in conjunc
tion with state and local government agencies. It was liquidated in 
the spring of 1934. The year 1934 saw the rise of several measures 
in the interest of special groups, including aid to college students, 
camps for young women, and an agricultural "adjustment" pro
gram which, in the process of its growth, developed more and more 
relief features. 

• Doris Carothen, Clwotlolol1 o/Ilu F.Jwel E_,ntC7 R.IU/ AJmmislr.,;o,. 
MII)I u, 19JJ 10 D.c.",/J.,. JI, 19J5, Worb Progreas Administration, Rc8earch 
Monograph VI (1937), p. II. Compare pp. 1173-740 • 

• The first federal work relief projec:ta were mned on a amaU .:ale under van
OUI bureaua of the government during the Iummer of 19331 for example, moequito 
control under the Bureau of Entomology and a building cenlUl under the Bureau 
of Foreign and Domestic Commen:e. 



1168 GOVERNMENT AND ECONOMIC LIFE 

In 1935 came the virtual end of the F.E.R.A. The federal gov
ernment gradually withdrew from the field of direct relief; and 
grants to the states for this purpose tapered off. The new policy 
was for the federal administration to assume the primary respon
sibility for the relief of "employables" through the inauguration 
of a works program, and for state and local governments to re
assume the whole responsibility for relief of the "unemployables," 
except in so far as categorical assistance was made available under 
the Social Security Act of 1935.21 

A new organization, the Works Progress Administration, was set 
up under the Emergency Relief Appropriation Act of April 1935 
to operate a program of work relief principally under fed
eral administration, though with some financial participation by 
state and local governments and a large degree of local responsibil
ity for the planning of projects and the certifying of workers. 

From this brief chronological display it will be seen that relief 
policy since the beginning of the depression falls into three phases. 
From 1929 to 1932 the responsibility was almost wholly state and 
local, with an increasing assumption of state responsibility for what 
had theretofore been local functions. From 1932 to 1935 the fed
eral government undertook joint responsibility for most forms of 
outdoor relief in collaboration with state and local agencies. From 
1935 onward the federal government has confined itself to pro
viding employment, returning all responsibility for direct relief to 
state and local agencies, except for certain categories of assistance 
under the Social Security Act and the distribution of commodities 
by the Federal Surplus Commodities Corporation. 

II The reorientation of federal relief policy was forcibly .uted by Pre.ident 
Roosevelt in his message to Congress Jan. 4, 1935. Having laid that "work mlJlt be 
found for able-bodied but destitute workers," he then pointed out that the unem
ployable classes who in the past were dependent on local welfare effortl .hould 
again become a local responsibility. ''Local responsibility can and will be re.umed . 
. . . There are, however, an additional three and a half million employable people 
who are on relief. With them the problem is different and the responsibility iI 
differ_to This group was the victim of a nation-wide depression caused by condi
tions which were not local but national. The federal government iI the only gov
ernmental agency with sufficient power and credit to meet thil .ituation." (Till 
Public AaaresS6S of Franklin D. Roos",elt (1938), Vol. 4, pp. 10-:&1.) In practice 
the line between employables and unemployable. has never been clearly defined 
or followed. 
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Do DETAIlS Of nm IlELIEf PROGRAM 

Since public relief (excluding categorical relief) now falls largely 
into two sharply separated parts, direct relief and work relief, cor
related with equally sharply separated spheres of public respon
sibility, the two parts may conveniently be described separately. 

A. Direct Relief" 

Direct relief consists of contributions to family support-whether 
in cash, supplies, orders for goods, rent allowances, or otherwise
for which the recipient makes no return. This was almost the sole 
form in which non-institutional relief was given before the depres
sion.11 The actual amount of outdoor family relief by public agen
cies before that time was relatively small. General relief was almost 
as much a private as a public function. Many communities had no 
public agencies for general relief, though private agencies were fre
quently subsidized from public funds. The rapid transition to pub
lic relief during the depression, as well as the great increase in total 
relief expenditures, is shown in the accompanying table, which 
shows relief expenditures in 120 cities (in millions of dollars)." 

Public Agencie. Private Agencies 
Public Fund. Private Fund. Public Funds Private Fund, 

19a9 ........... la.9 o·S 10·1 

1930 ........... Sl.9 0·9 16.6 
1931 ......... 118.1 o.S s.a 48,9 
1931 ........... nl.l 6.6 a7.1 so·S 
1931 .......... ·1.9.S 1·4 11·S &6·4 

After 1933 the expenditure of public funds through private organ
izations was negligible. 

A fairly sharp difference in the methods of distributing general 
relief had developed as between public and private agencies. The 
widely accepted practice among private agencies was to give relief 
in cash, on the grounds that it aided in the preservation of self-

- For data upon the numbeR of perIODI receiving direct relief aDd upon the 
costs see the tables on pp. 119$, 1196, and 119', below. 

-Geddes, T.....u;" R.lil/ E~iI""", p. , •• ThiI report ltatel that in 1919 
99:J per cent of general relid .u direct. . . ' 

u. S. Children" Bureau, T.....u ire D.I""' Tyt.I 0' PMbli& .u PmHIh 
R.liI/ ;" Urb_ Ar • ." 1,.,-1915. Publication No. In (1937), p. ,. The ,."S 
million dollan of public fund. in 1931 exc1udea C.W.A. 
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respect and protected a sense of responsibility on the part of the 
recipients. Public agencies, however, remained unwilling to entrust 
cash to persons on relief, and dispensed relief almost wholly in 
kind.2G 

The latter system was generally adhered to throughout the early 
part of the depression and led to a great variety of arrangements 
centering either in a public commissary or in a system of orders on 
merchants, the latter being much the more common. When applied 
to large numbers of persons used to managing their own house
hold affairs and resentful of the stigma of pauperism, it occasioned 
continuous resentment, which indeed was widely shared by the 
members of relief administrative staffs. Relief in kind not only cre
ated a sense of complete dependency, but often in its most distaste
ful form because it allowed little or no choice in the selection of 
household commodities. Worst of all, in many communities, was 
the handling of the housing problem, where failure to make any, 
or adequate, rent allowances either put relief clients through a 
series of evictions or placed a special share of the relief burden upon 
landlords of houses in which they lived. 

The change from earlier standards and methods of pauper relief 
was slow, but in many communities even before F.E.R.A. there 
had developed a wider scope for the exercise of family respon
sibility.26 

When in 1933 the F.E.R.A. began to administer federal aid to 
state and local relief programs, the basis of relief, whether direct 
or work relief, was defined as "budgetary deficiency established 
after careful investigation.m7 

Direct relief allowances were made for food, shelter, light, fuel, 
water, clothing, and medicine, medical supplies, and medical at
tendance. The shelter allowance was either rent to landlords or tax 
or mortgage payments for home owners up to the amount of the 
rent allowance if necessary to prevent foreclosure. Relief could be 
given directly in kind, or by orders for goods, or in cash. The of-

~ 
• Joanna C. Colcord, Cash Relief (1936), pp. 10, II. The following text relict 

heavily upon this source. 
• See Mary A. Nicol, "Family Relief Budgeu," Monthly Reporl of lhe F.E.R.A., 

JUtl# 193 6, pp. 141-4~ • 
.. Marie Lane and Francia Steegmuller, America on Relief (1938), p. 14. 
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ficials of F.E.R.A. expressed a preference for cash relief but did 
not attempt to force it upon local agencies. A number of cities, how
ever, began to experiment with it, and in due course a considerable 
part of urban relief was put partly or wholly on a cash basis. How
ever, many cities and most smaller communities apparently failed 
to follow that trend. 

A special relief problem arose in the case of transients. One of 
the conditions commonly imposed by local bodies in granting relief 
had been the requirement of a stated term of residence in the coun
ty. Under federal emergency relief, as the administration was still 
through state and local agencies, there were large numbers of un
employed who found themselves ineligible for aid because they 
had been in a community too short a time. The 1933 Emergency 
Relief Act made special provision for this class of unemployed. The 
grants earmarked for their care could be spent by the states for 
camps, shelters, or any sort of care which the officers saw fit to 
provide.- The Relief Administrator, however, warned state ad
ministrators against subsidizing seasonal industry by supplying mi
gratory workers transportation to their legal residences out of relief 
funds." By the end of 1934, in addition to other forms which 
transient relief took, over 250 camps for transient men had been 
established, inclUding several camps with special facilities for tuber
cular transients and one for the treatment of venereal disease.'o The 
transient program practically ceased with the end of federal relief 
grants to the states. The problem now ranks as a very pressing one 
in some areas, especially on the Pacific Coast, to which many per
sons have moved after successive droughts in the "dust-bowl" region 
of the Southwest.1I 

In the spring of 1934 it was decided that, because of special char
acteristics of the relief problems of rural areas,'· they should be 

- Hopkin .. S,m.littg 10 S_, pp. 13&-]4. 

- Carothen, Clwo"ology o/IM F.E.R.A., p. 19. 
- Hopkina, S,m.littg 10 S_, pp. 13]-]5. 

- See W. F. Baxter, "Migratory Labor Campa," O~ Rm-, July-
August 1937, p. 10 if'l Paul Taylor, Address before the Commonwealth Cub of 
California, Afril 1$, 1938 (privately printed) I and Carey McWilIiama, F#lClDfWI 

;,. lIN FuLl (1939). 
-"The Rural Rehabilitation Program,- MOfIIJJ, R'1orl o/IM F.E.R.4., 

.4",." 'us, p. IS. 
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dealt with through a special rural rehabilitation program, designed 
to assist destitute farm families to become self-sustaining. II Activities 
in this field, which under F.E.R.A. were somewhat sketchy, were 
greatly expanded after the program was transferred to the newly 
created Resettlement Administration in 1935. It was later taken 
over by a successor agency, the Farm Security Administration in 
the Department of Agriculture. While this program included sub
sistence grants to some half a million distressed farm families," 
especially during the drought year 1934, the farm rehabilitation 
program laid major emphasis on the granting of small loans to 
enable farmers to provide needed livestock, implements, and sub
sistence during the growing season. In so far as such loans were not 
ultimately repaid, they took on the character of relief. Similarly, a 
considerable extension of extra-hazardous loans through the Farm 
Credit Administration brought that agency into the field of relief 
activities. Relief aspects of the agricultural program (both A.A.A. 
and F.C.A.) are discussed in Chapter XXIII. 

A period of confusion in state and local relief followed the with
drawal of federal support for direct relief in 1935. Some states con
tinued state relief, while others handed the whole responsibility 
back to the local poor relief authorities.85 The situation throughout 
the country continues to exhibit the most extreme differences of 
practice, from such highly organized and relatively generous sys
tems of cash relief as exist in Philadelphia and New York, to some 
communities where no local relief is afforded.8e In many states the 
largest cities are organized on a basis entirely different from the 
rest of the state.87 

• Farmers rendered destitute by natural disasters, such as drought, Hood, live
stock disease, or insect pests had on numerous occasiollJ in the past been the bene
ficiaries of special relief acts . 

.. U. S. Department of Agriculture, "The Rural Relief Problem," Statement by 
the Secretary of Agriculture before the Special Senate Committee to Investigate 
Unemployment and Relief, Mar. II, 1938. 7S Cong. 3 8e!l8., Unemploymenl tmJ 
Relief, Hearings before a Special (Senate) Committee to Investigate Employment 
and Relief, pursuant to S. res. 36 (1938), Vol. :I, p. lu8 • 

.. Kulb, Public Assislance Worker, pp. :13, :14 • 

.. "Unemployment in 1937," Fortune Magazine, October 1937. p. I88B, 76 
Congo I sess., Some Aspects of the Relief Siluation in Retresenlatwe Areal in 1M 
United States (summary of a report prepared by the American A!I8ociation of S0-
cial Workers), S. doc. 80 (1939). 

IT For example, in June 1938 Chicago distributed 88 per cent of direct relief 
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Under the present distribution of responsibilities local relief agen
cies are responsible for certifying the "employables" who are eligi
ble for employment on federal W.P.A. projects. There is little 
pretense, however, that federal projects really care for all employ
abIes on relief, 10 that the nominal spheres of federal responsibility 
on the one hand and state and local on the other are somewhat 
fictitious. There are some gaps between the two spheres of respon
sibility and in some degree, also, they overlap, employable persons 
moving back and forth between them. The interrelations are also 
luch that in some cases persons on federal W.P.A. projects may 
lecure extra aid from local relief authorities to complete the ac
cepted budgetary standards. II Local agencies also in some cases sup
plement low wages paid by private employers. I' Contrariwise, there 
are places where the whole provision for relief, if any, consists in 
federal work projects and "surplus commodities.'Ho 

The federal government has not completely withdrawn from di
rect relief activities. As noted above, the free distribution of "sur
plus" agricultural commodities, begun in 1932, is still carried on 
by the Federal Surplus Commodities Corporation. The distribution 
of commodities is supposed to be based on the principle that the 

in cash, while "downltate" the percentage waa leu than 10. Illinois Emergency 
Relief Commiaaion, MomMy Bull";,, Oil R,Jul SllJIUlics, Jul, IIJJ', p. 10. 

• 7J Congo 1 telL, U_plo",."" tmJ R.li4, Vol. I, p. 624. 
-The lame. 
• There never have exilted comprehensive IOUrcea of information concerning 

the Itatul of direct relief in ltatn and loc:al communitiet. Since the end of federal 
responsibility the lubject il more veiled in darkneu than before. Information con
silt. of oddl and end, from miscellaneous IOUrces. See, for example, "Unemploy
ment in 1937," Fo"u ... MlIgllll:iM, October 1937, p. 99 ft.1 Nilliotul Mu"iciplll 
Rm-, Vol •• 7 (1938), pp. 5-381 Ellery Reed, "What Turning Relief Back to 
the Local Community Meant in Cincinnati," Socilll Sn"fIiu Rm-, Vol. II 

(1931), pp. 1-101 75 Congo 1 _, U,..""l~ tmJ R.liI!; American A
ciation of Social Worken, A Swwy 01 w CwrMI R.lUl Sihullioll (1938) I the 
lame, SOfM Asp"" 0/ 1M R.lul Sn-lioll;" R.trwsntllUiw A"", (1939) I SocMl 
SfflIriIy BullIlill, November 19381 Socilll Wo,i Y_bod (1939), Put II. Other 
useful periodicall are: TM Swwy; Socilll Wo,i Tou,; Till C-tllll; Socilll 
S~. Rm-. See allO Committee on Social Security of the Social Science Re
search Council, A S'Ucutl Bihliogrq/ty R.lIII;"g 10 SUKfUliollz lor R.~,. -
Probu-, 01 R.lU/ (1939). 

Only a few atalet publish relief atatistia at regular intervals. Relatively accurate 
general atatiltiCli are compiled by the Social Security Board, eapecially the series on 
''General Relief Operationl of Public Ageaciea in Selected Large Cities," in SocMl 
S.cwiIy Bulin ... 
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commodities are in addition to regular relief grants and not a sub
stitute for any part of the latter, a principle much honored in the 
breach. The primary purpose of this agency is not relief, but the 
raising of agricultural prices. Its activities have called for the main
tenance of a commissary system and relief-in-kind, methods of relief 
which are not popular with most relief officials. An enlargement 
of its activities is forecast by current experiments in distribution 
through local grocery stores-the so-called stamp plan." Another 
sphere of federal responsibility is that mentioned above of so-called 
categorical relief for the aged, the blind, and dependent children. 
And, finally, there are subsistence grants to farmers through the 
Farm Security Administration. 

For the years 1933-39 it is estimated that general relief cases 
have averaged about 3 million annually, while the average for 
work relief was a little over 2~ million." Since 1937 there has been 
an extension of categorical relief, mainly to the aged. For the years 
1933-39 total payments of relief to general relief clients are es
timated at approximately 5.2 billions of dollars, and for categorical 
relief, about 2 billions.43 

As should be obvious from the showing above, direct general re
lief is the "stepchild" of the federal relief program. Except in a 
limited number of states and localities, those who fall outside the 
sphere of federal support are least well cared for, if they are cared 
for at all. This introduces into the whole relief picture a highly 
discriminatory feature. 

B. Work Relief 

Early phases. From the beginning of the depression in 1929 the 
expansion of local relief activities almost always included some 
measure of emergency employment on the highways, parks, and 
other public properties. Out of this experience, also, there began to 
emerge some large well-planned projects. When state aid began to 
be fOJi!hcoming, added funds were made available for work relief 
as weI! as for direct relief . 

.. See p. 927 • 

.. See table 00 p. 1195 below • 

.. See table, p. 1198. 
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The inaeasing relative importance of work relief may be illus
trated by the experience of 120 cities for which data are available. 
The percentages of total relief expenditures going for this purpose 
in the years 1929-33 are as follows:" 

19a9 . . . . . . . . . . . . . . . . 0.1 
19]0 . . . . J.] 
19]1 ... u.J 
19]a ..... U.4 
19lJ . . . as·o 

When the federal government entered the relief field in 1933, the 
influence of the F.E.R.A. was used to expand the amount of work 
relief in local programs. 

With the setting up of the C.W.A. in November 1933 the fed
eral government took over for a brief period the primary respon
sibility for work relief. The plan was to take half those to be 
employed on these projects (a total of 4 million being planned) 
from the relief rolls and to draw the other half from the "self
supporting unemployed" not on relief, without applying the means 
test." Actually, well over half the employment appears to have 
been given to persons certified as in need of relief." In broad out
line, the policy of the C.W.A. was to undertake projects only on 
public property, and to employ day labor rather than workers on 
contract.·' Having been very hastily devised, C.W.A. was marked 
by rather haphazard planning. The degree of public usefulness of 
its projects varied largely in accordance with the quality of the ad
vance planning in the various communities where it operated. 

After the demise of the short-lived C. W .A., the F.E.R.A. insti
tuted a new emergency work relief program in co-operation with 
the states, administrative responsibility being largely returned to 

.. u. S. Children'. Bureau, TrnaJs ;" Di!"."" Tyl6' 01 Ptdllic .u Pn-u 
Rllul. p. 10. The puttntage for 19lJ doea not include C. W.A. expenditure., 
which began in November of that year. 

• Geddes, TrniJl" Rllil/ EztrUitwu, p. 7a. The "means tnt" it proof of • 
Itate of destitution .. defined for eligibility for public poor Rlid. 

-Hopkinl, S"u;,,8 10 S_. p. 11'. 
• Carothen, Clrottolon 01 1M F.E.R.A. The idea of government using forte 

account rather than contract ... forwarded by Job R. CommoDi ill -A C0m
panIOn of Day Labor and Contract System oa Municipal Won.,- .I~ 
FI~, Vola. J •• (1197"'91).,..- Compan Hopkina, S~, 10 S_. 
P. 11.1. 
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state and local agencies. The types of projects were of much the 
same sort as under the C.W.A., but with an increasing diversifica
tion to reach various special classes of unemployed. Work relief 
continued on this basis until the summer of 1935. 

The Emergency Relief Appropriation Act was approved in 
April 1935 to "provide relief, work relief and to increase employ
ment by providing for useful projects."" The appropriation 
($4,880,000,000) thus was used to cover grants for the P.W.A.; 
for emergency work projects under the Bureau of Public Roads and 
.other federal agencies; and for two new agencies, the Rural Elec
trification Administration and the Rural Resettlement Administra
tion. Ultimately about fifty federal agencies and bureaus assisted in 
carrying out the program. Appropriations were not made to specific 
agencies (with one or two exceptions) but for broad general pur
poses. Maximum amounts were allocated to each of eight categories, 
as follows (in millions of dollars) :'9 

Highways, roads, streets, and grade crossing elimination ............... 100 

Rural rehabilitation and relief in stricken agricultural areas, water coneer-
vation and diversion, irrigation and reclamation ................... soo 

Rural electrification ............................................. 100 
Housing ...................................................... 4S0 
Assistance for educational, professional, and clerical persoDl ............ 100 

Civilian Conservation Corps ...................................... 600 

Loans and/or grants for self-liquidating projects of public bodies (only :IS 
per cent of the grant could be used on anyone project) .............. 900 

Sanitation, prevention of soil erosion or stream pollution, eeacoast erosion, 
reforestation, forestation, flood control, rivers and harbors, and miscel-
laneous ..................................................... 150 

The President was given authority to alter the allocations and to 
determine the extent to which emergency work was to be organized 
on a relief or non-relief basis. These same general features have ap
peared in relief and public works acts of later years. 

General aspects of W.P.A. The W.P.A., originally set up with
out definite scope of activities, quickly evolved into the agency for 
administering the central program of work relief.'o Under this pro
gram ~ministrative authority was centered in a federal administra-

• 49 Stat. L. liS. 
-The same. 
-The expenditures of the W.P.A. for the fiscal years 1915,19)6, and 1917 to-

talled h,2.04,871,000. See 7S Congo 1 sess., Emergency Relief App'otrioJio,., Act 
of 1938 lind Public Works Appropritzt;on Act of 1938, Hearings before the 
(House) Sub-committee on Appropriations (1918), p. IS. 
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tor with subordinate officials in states and localities. The states and 
local government units, though lacking administrative control, were 
made participants, since they were expected to suggest projects and 
to participate in the financial support. The W.P.A. could originate 
projects and carry them out wholly at federal expense, but in prac
tice it has done this only in caring for special classes of workers." 

The actual work program carried out under the W.P.A. has been 
designed mainly to provide employment for unskilled labor, and 
the work has been largely on public property. For the period of 
the W.P.A. program through June 1939, road work accounted for 
38.3 per cent of the total expenditures on all projects. Work on 
public buildings, recreation grounds, conservation projects, health 
and sanitation projects, and public utility and transportation plants 
made up a further 39.3 per cent of the expenditure. "White collar" 
projects accounted for Iz.8 per cent of the expenditure and "goods" 
projects for 8.0 per cent. Miscellaneous items made up the remain
ing 1.7 per cent .. • 

EMPLOYMENT OM PaoJECT' OPERATED IY THE W.P.A., CONTIMENTAL 
UMITED STATES, DEcEllna 27, 1939-

Type of Project Number of Penon. P""I1It4ft 0/ ToIfli 

HishwaYI, road., and .treeta .......... . 
Public buildinJlI ...................... . 
Recreational facilities ................. . 
Publicly owned or operated facilities .... . 
Airport. and airway •................•.. 
Conservation •..•..................... 
Sanitation ........................... . 
White-collar-Total .................. . 

Education ..................... . 
Recreation ..................... . 
State artl program ............. . 
Other white-eollar •.............. 

Sewins··················· .. · .. ·.·· .•. 
AU other .•..........••............••. 

Total. .......................... , 

903,613 
164,411 
125,893 
208,991 
23,543 
61,672 
36,229 

185,516 
29,391 
34,646 
18,495 

102,984 

169,528 
190,357 

2,069,754 

• W.P.A., StllliltitM B,,/uli,,_ January 19-10. 

1.4 
1.1 
0.9 
S.O 

43.1 
1.9 
6.1 

10.1 
1.1 
3.0 
1.8 
9.0 

8.Z 
9.1 

100.0 

The accompanying table shows the numbers of persons employed 
by W.P.A. as of December z7, 1939, classified according to types of 
projects. 

II Such II acton, musiciana, and teachers. 
-Information from Work. Projec:ta Administration, Division of Statistia, Feb. 

ai, 1940. Federal fundi constituted about " per cent of total funds. 
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In April 1939 a broad administrative reorganization of federal 
agencies was made by the President. Under this reorganization the 
Works Progress Administration (with the new title of Work Proj
ects Administration) was made a constituent unit in a new Federal 
Works Agency.68 At the same time the units of the work relief 
program relating to youths (the Civilian Conservation Corps and 
the National Youth Administration) were made units in a new 
Federal Security Agency.64 These administrative changes did not 
change the nature of the work relief program. The relief act of 
1939 did, however, somewhat modify the program in relation to 
certain special groups, as noted below. 

In addition to work relief carried on under federal agencies, the 
last two or three years have seen the rise of a considerable number 
of local work relief projects as part of the adjustment to local re
sponsibilities under the legislation of 1935. The evidence is very 
fragmentary so that it is impossible to give any indication of the 
magnitude of the development.G5 

Work relief for special groups. Though the great bulk of work 
relief has been organized for the benefit of ordinary manual work
ers, the program includes a variety of measures to assist special 
classes. Some of these can be treated under the headings of (I) 
white-collar projects, (2) special aid to youths, and (3) goods 
projects. 

I. The so-called white-collar projects have been sponsored by 
the W.P.A. itself, rather than by state and local agencies, and solely 
supported from federal funds. In general their purpose has been to 
provide work of a non-manual character which would permit per
sons to make use of their prior knowledge and training; and in 
general the rates of compensation have been well above ordinary 

.. Other units brought together under this agency are the Public Road. 'Admin
istration, the Public Buildings Adminiatration, the United State. Howing Author
ity, and the Public Works Administration. See 76 Cong. I Bell., Mess4ge from tlu 
President Tr4nsmitting the First Plan on GOfJernment Reorg4nization, H. doc. 
262 (1~39) . 

.. Oth" units in this agency are the Social Security Board, Office of Education, 
and Public Health Service . 

.. See Reed, Socitd Service Rwiew, Vol. IZ, pp. I-ZO; C. O. Sherrill, "Solving 
the Relief Problem," HIlT'fIQrd Business RefJUw, Vol. 18 (1939), pp. 44-49; 
"What 'Economy' Means in Pennsylvania," SocitU Work To4oy, January 1940, 
pp. 11-14· 
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relief wages. The variety of such projects is so great that it is not 
possible to list them, but a few types will be mentioned. 

One widely developed type is the research project. Examples 
are: collection and organization of information relating to assess
ment for taxation; inventories of real property to improve housing 
conditions; traffic surveys to reduce accidents; indexing and mod
ernization of vital statistics; health and other scientific research; 
researches into farm tenantry and co-operatives; and a survey of 
state trade practice laws. Notable among the research activities has 
been the National Research Project, which has made a study of 
recent changes in industrial techniques with a view to discovering 
what the future employment opportunities are going to be in in
dustry .. ' 

A second type consists of projects for artists. This was first begun 
for painters under the C.W.A. The W.P.A. painters' project is 
best known for the large number of murals painted for public build
ings. The music project has supported many thousands of concerts 
and undertaken the collection of folk, regional, and other types of 
native music. The theater project has produced many shows at 
popular prices, a few of them notably successful. The writers' proj
ect has specialized on guide books and historical records .. ' 

A third type consists of projects for unemployed teachers. A pro
gram of this sort was begun under the F.E.R.A. as early as 1933, 
and was used to open closed rural schools, conduct adult education 
classes, operate nursery schools, and so on. Under the W.P.A. since 
1935 the educational program has centered on adult education. Spe
cial classes for women have covered instruction in cooking, sewing, 
nutrition, home management, and child care. In effect the W .P.A. 
stands ready to provide, for almost any organized group which 
appeals to it, a teacher for almost any subject. Hundreds of thou
sands of persons have been taught to read and write, and similarly 

• A number of agencies c:o-operated in this project including the National Bureau 
of Economic Research, the Bureau of Mines, the Department of Agriculture, the 
Railroad Retirement Board, and the National Resou.rcea Committee. (Works Prog
re .. Administration, R'1orl 0" Prog,.." 0/1. Woril Prov-, December 1917, 
pp. 69-74.) Tbie project haa publiahed a generalltudy, W.P.A., National Reaearch 
Project, U-t107f'U'll -.l 1ftC1Y.mrg ProJlKtiWI, (1937), and a number of 
special studies upon various areas of industry. 

• ''The Unemployed Arta," For,_ M_g __ , May 1917, p. 109 jf. 
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large numbers have had vocational training. Many of the classes 
have been initiated by organized labor groups. 

It was thought that projects of the white-collar type would be 
much curtailed under the terms of the relief act of June 1939, since 
all projects had to be sponsored by state or local agencies, which 
must meet 25 per cent of their cost. But, though good evidence is 
lacking, it is not clear that this has happened. Local governments 
have shown more interest in maintaining the white-collar type of 
project than had been expected. The act specifically brings theater 
projects to an end. . 

2. From the beginning the federal relief program gave spe
cial attention to the plight of unemployed youths. In fact the first 
step was the formation of the Civilian Conservation Corps in April 
1933, primarily to create work for 250,000 boys and young men 
(though war veterans were also eligible). The peak of enrollment 
was 506,000 in August 1935. From 1933 to June 30, 1939 the 
Corps has given employment to an average of 300,000 men.U 

Enrollment is for six-month periods and is limited, except for 
veterans, to those between the ages of 18 and 25. Of the $30 a 
month pay, most must be sent to the families of the enrollees, thus 
lightening the local relief load. The work undertaken has included 
national and state park development, forest-fire reduction, erosion 
control, water and wild-life conservation, coal-bed fire suppression, 
and such emergency work as dikes. The program also has educa
tional features, especially in elementary and vocational subjects. The 
cost to the end of 1937 was somewhat under 1.9 billions of dollars'" 

In the summer of 1934, a series of camps for unemployed young 
women were set up by F.E.R.A., intended to be roughly compa
rable to C.C.C. camps. A general educational curriculum was offer
ed, including workers' education in social sciences, vocational 
guidance, training in household management, health education, arts 
and crafts, and recreation.60 The program was continued under the 
N.Y.A., with work projects for the making of hospital supplies, 

.. Ci~lian Conservation Corps, Annual Report, 1939, p. 9, and information 
from the C.C.C • 

.. 75 Congo 3 sess., Unemployment and Relief, p. 1401 • 

.. Hilda Smith, "Educational Camps for Unemployed Women," Monthly Report 
of the F.E.R.A., May 1936, pp. "7-33. 
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Braille materials, and equipment for recreation centers. After its 
discontinuance in October 1937 resident centers with similar work 
programs were substituted,,1 

Aid to college students was begun in February 1934, with work 
allotted to give earnings of around $15 per month. In August 1935, 
the student aid program was transferred to the new N.Y.A." Stu
dent aid was expanded to include high school students who were 
members of relief families or who could not otherwise continue in 
school. Earnings of high school students were limited to $6 per 
month. University graduate students were also included, limited to 
$40 a month or $30 on the average during three months.·· 

The N.Y.A. also provided funds for part-time employm.:nt on 
work projects of young persons between the ages of 18 and 25 years 
who were not in school. About 96 per cent of the jobs went to per
sons certified as being in need of relief. Monthly earnings were 
limited to approximately one-third of the wage schedule on W.P.A. 
projects." 

Other activities of the N.Y.A. are directed toward general as
sistance to the young. One of these is the vocational guidance and 
junior placement program, which co-operates with the United StatC1 
Employment Service. Junior employment services have been set 
up in many states and cities." In August 1935 a Federal Commit
tee on Apprentice Training was set up. Several thousand indenture 
agreements were arranged providing for board, training, and satis
factory wages. Another form of training supported by the N.Y.A. 
was agriculture and home-making courses, conducted in co-operation 
with agricultural schools. 

3. In the summer of 1934 a considerable number of projects 
were started with the purpose of putting clients to work: producing 
goods either for themselves or for other relief clients or producing' 
supplies for other work projects. At the outset these were confined 
principally to gardening and food<anning projects, and to projects 

• W.P.A., R'torl Off Progrlll 0/ ,IN Wor.i, Progr_. June 1937, p. 67. N.V.A. 
Prea Releaae No. 1751. Augutt 1939. 

• Carothen, e/rro"oloK1 0/ lIN F.E.R.A., pp. 4a, 17· 
• W.P.A .. R'torl _ Progr'" 0/ lIN Works Prov-, June 1937. p. 63. 
• The IIlme, p. 64. 
• Lane and Steegmuller, A wuric. Off R,IiI/, p. 153· 
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for the processing of cattle bought from drought areas. Other proj
ects included the manufacture of household equipment, bedding, 
and clothing, and a wide range of miscellaneous production.... In 
1935 these projects were taken over by the W.P.A., but, while 
many of them have been continued, development in this direction 
has been very limited. Since late 1935 goods projects have been 
developed mainly for the employment of women. While there 
have been many miscellaneous projects such as nursing, serving 
school lunches, and conducting nursery schools, the activities have 
centered in sewing rooms, in which over 162,000 women were em
ployed in December 1939,81 mainly upon the making of articles of 
clothing.68 

Goods projects and private enterprise. Given the existence of a 
large-scale work relief program, no question is more critical than 
its relation to the range of activities commonly carried on for profit 
by private enterprises. During the depression controversy has been 
raised especially by the so-called goods projects discussed above. 
The extension of the plan has been urged on the ground that more 

eo See P. A. Kerr, "Production-for-Use and Distribution in Work Relief Activi
ties," Monthly Report of the F.E.R.A., September 1935, pp. 1-17, and "Industrial 
and Agricultural Work Relief Projects," Monthly Labor Review, Vol. 41 (1935), 
p. 1497· 

or Information from W.P.A. 
'" In addition to the special work projects described above, the F.E.R.A. in iu 

early days made grants for working capital to so-called IleIf-help co-operativea, 
under specific authorization of the Emergency Relief Act of 1933. Theile co-opera
tives were private voluntary associations for mutual aid. The activities common 
to most groups were: growing of foodstuffs, canning, fuel-wood cutting, and 
making of clothing. Other activities included: dairying, butchering, poultry-raiaing, 
plumbing, fishing, carpentry; operating bakeries, beauty shops, and cafeteriu. 
making soaps and cosmetics; and doing repair work on such things u automobile., 
shoes and radios. Relief budgets were reduced through these activities. (See Kerr, 
Monihly Report of the F.E.R.A., September 1935, pp. 13-IS.) While receiving 
federal aid they were not permitted to produce for sale on the open market, a 
rule which led to much ingenuity in arranging barter deab. (See Carothen, 
Chronology of the F.E.R.A., pp. 10, 16.) Federal aid to IleIf-help co-operativea 
ceased with the inauguration of the works program in 1935. The program waa, 
therefore, in effect only from August 19l1 to July I, 1935. During thia period, 
the fo~tion of a total of 176 active associations wu reported, with a member
ship of 14,068. A considerable number of such groups continue to ~.i~ without 
government aid, especially on the West Coast (see "Self-Help Activlbes of the 
Unemployed," Monthly Labor Review, Vol. 47 (1938), p. 9), but they bave not 
achieved the large place as a substitute for public relief which many penons ex
pected of them a few years ago. 
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adequate relief could be achieved at lower cost. The basic conten
tion is that it is socially wasteful to use relief labor so largely on 
projects of a public character when the pressing need is for more 
and better provisions, clothing, supplies, and housing for the un
employed. This idea is naturally opposed by private enterprises 
engaged in producing the things which relief labor could be turned 
to producing. Even though in practice goods projects have been 
very restricted in scope, the issue raised is important enough to jus
tify a little further discussion. 

If the profit interest of private enterprisers were the only objec
tion to what its proponents like to call "production for use," the 
positive case for such a plan would be very strong. The fact is, how
ever, that there is a whole series of social dangers and limiting 
factors which dictate an attitude of caution in extending the system. 
The problem is partly that relief enterprises competing with pri
vate enterprises might seriously undermine various areas of the 
latter, with consequences in temporarily widening the ring of un
employment. 

Aside from such dangers, the fact seems to be well established 
that the primary needs of relief clients-for agricultural products, 
shelter, and miscellaneous supplies-are, many of them, of a sort 
which could not be transferred to production by relief workers 
without an increase in costs. Moreover, the plan, if widely extended, 
would incite all the strong objections generally raised against the 
so-called "commissary system" of direct relief, which takes away 
from relief families almost aU responsibility for ordering their 
family affairs. And it would appear seriously to impair the col
lateral relief objective of restoring relief clients to private employ
ment. Relief clients do not make up a permanent group which can 
be effectively organized into a sort of self-supporting communistic 
relief economy imbedded within the larger private enterprise econ
omy. It is problematical whether competent managers could be in
duced to stay on such projects. The available equipment would 
almost necessarily be of relatively obsolete or inefficient types. 
Moreover, since relief clients are the leh-overs from the labor mar
ket, it is problematical whether they possess the necessary skills to 
be assembled entirely by themselves into an efficient working force. 
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With due regard for these limiting factors, it appears quite possible 
that a more extensive use of relief labor to supply relief needs might 
prove desirable if plans were carefully drawn to produce a minimum 
disturbance to private employment. 

If emergency employment is limited by the general rule of min
imizing competition with private enterprise, work projects must 
obviously consist, in the main, of improvements on public property 
or the expansion of that broad range of services which are typically 
produced by public agencies. It may properly be assumed that there 
is an almost unlimited amount of such work which would have 
some social usefulness; but the longer large-scale work relief is 
maintained, the more difficult it will become to find non-competitive 
projects of high grade from the standpoint of need and utility, and 
the greater will be the temptation to encroach upon the traditional 
preserves of private production. The temptation may be resisted, 
but there can be no denying that its existence constitutes a hazard 
for private industry. 

m. EMPLOYMENT CONDITIONS ON WORK REUEF PROJECTS 

A considerable interest attaches to the employment conditions 
laid down under a work relief program. In the present section, 
therefore, their development in federal programs will be reviewed 
and brief comment will be made upon their relation to the private 
market for labor. 

Review of the facts. When the federal government embarked 
upon a broad program of work relief, it became necessary to define 
wage and hour policies. It has already been noted that relief pay
ments, both direct and work, under the act of 1933, were based on 
the principle of ''budgetary deficiency." As applied to work relief, 
this meant that after rates of wages had been set employment was to 
be given for a sufficient number of hours per week to bring the earn
ings of individuals up to the amount of money relief they were 
entit1~ to. 

The policy announced in July 1933 provided: (I) that all work 
relief wages were to be based on relief needs; (2) that the wage 
rate was to be a fair rate for the work performed but that the total 



PUBLIC RELIEF 

compensation was only to cover the budgetary need; (3) allow
ances were to be on the basis of a day's wages or their equivalent 
for the houn worked; (4) no discrimination as to race, color, or 
religion was to operate; and (5) skilled wages were to be paid for 
skilled work'" No one under 16 years of age. could be employed. 
The minimum wage was set at 30 cents an hour but if the local 
prevailing wage rate was higher, then that was to be paid. Hours 
of work were limited to eight per day, 35 per week, and 150 per 
month for physical labor and eight per day and 40 per week for 
clerical workers, but in ~o case was the number of hours' work given 
to exceed provision for the budgetary needs of the family. It is 
impossible to give accurate figures on monthly earnings on work 
relief projects during 1933, though one very rough estimate places 
the average at about $15.00.70 

Under the C.W.A. program in the winter of 1933-34, the regula
tions governing wage policy provided for a 3o-hour week. How
ever, certain exceptions were allowed.71 Wages were established on 
the basis of three zones, the minima being: 

Zone Skilled 
Southern ................. 00 
Central ............... 1.10 
Northern .............. 1.30 

Unskilled 

'0.40 
0·4S 
o·So 

Exceptions were made for any rates which might be agreed upon 
by the Bureau of Public Roads and the various state highway de-

• Carothen, Cltro"olog, o/'M F.E R.A., pp. 6-7 . 
.. Compare Arthur E. Bums, ''Work Relief Wage Policies, 1930-1936," MotstMy 

Rlto" o/'M F.ER.A., 1I~'" 1936, pp. 3l1, 33. 
The need was IOmetimes 10 great that a worker was given relief and then al

lowed to work it out on one of the projects. In other cases it would have taken 10 

long to work out the amount which had been received that the relief client was 
kept on Itraight relief rather thaD assigned to a job (Lane and Steegmuller, 
.1""'*_ 0 .. Rllil/, p. aa). But, in general, work relief was an imponaDt method 
of bringing the budgets of the unemployed up to a lubeistence level. 

II One bundred and thirty hours in anyone calendar month could be lubsbtuted 
for the ,o-hour week requirement when a sufficient amount of labor was not avan
able iD the immediate vicinity of the work, work up to eight houn a day or 40 
houn • week could be permitted on projectl located at points 10 remote that it was 
necessary to house laboren iD camps or floating plants\ and, for the int time an 
element of security was introduced in the provision allowing time lost because of 
inclement weather or unavoidable delays in anyone week to be made up in the 
lucceeding &0 days. 
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partments. These rates were commonly 30 cents an hour for un
skilled labor.72 

As the C.W.A. program developed, prevailing rates, or union 
rates if higher, were adopted when these exceeded the minimum 
prescribed. Finally, early in March 1934, the zone system of min
imum rates was abandoned entirely, with the substitution of pre
vailing rates throughout, except for a flat nation-wide minimum of 
30 cents an hour.78 Under the regulations existing up to the middle 
of January 1934, average weekly earnings ranged generally be
tween $13 and $15. Thereafter, owing to a prospective exhaustion 
of funds, the average was cut to between $ II and $ I 3. 

Relief status was not necessary to secure employment under the 
C.W.A. program; nor were earnings adjusted by the ''budgetary 
deficiency" principle. When, at the end of C.W.A., the emergency 
work program was returned to F.E.R.A., relief status was re
established as the basis of employment and budgetary deficiency as 
the measure of earnings, and the earlier "family wage" was re
established.74 From April 1934 through December 1935 the average 
monthly earnings were $27.44.75 

Under the W.P.A., as set up in 1935, the idea of a "security 
wage" was adopted.76 This was a predetermined monthly salary 
varying in accordance with broad occupational groups, geographic 
regions, and urban-rural areas within each region. Monthly earnings 
were to be substantially higher than relief benefits, although for 

D Since the initial 400 million dollars of C.W.A. funds wal allotted from P.W.A. 
balances, the payment of P.W.A. minimum wage rates was mandatory while these 
funds were being used. Bums, Monthly Report of the F.E.R.A., June 1936, p. 3z fl. 

T. Special treatment was given "white-collar" labor, which we need not detail. 
.. The wage policy provided for the prevailing rate in each community for the 

type of work performed, with a minimum of 30 cents an hour. Thil minimum waa 
dropped in November 1934 because of the disparity between it and prevailing 
local rates. Rates in the South were reduced in some cases to aa low aa 10 cents an 
hour, with 110, 15, and 10 cents an hour common. Maximum houn were let at 
30 per week and u8 per month with some exceptions to special groupl. The aver
age number of hours worked was about 60 per month. Bum., Monthly Report of 
the F.~.R.A., June 1936, p. 4z. 

TIl Computed from Table B-4, the same, p. 43. 
TO At the outset 90 per cent of all worken were to be certified from the relief 

rolls and only one member of a family could be employed. (Executive Order No. 
7046, May 10, 1935.) Subsequently the percentage waa increaaed to 95 per cent. 
W.P.A. Administrative Order No. 51, Feb. 10, 1937. 
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unskilled laborers with large families this was not always the case. 
In such instances the Administrator was given authority to vary the 
basic rates within 10 per cent." There were different rates for each 
of four occupational groups within four (later three) regions. The 
variations ran from $19 to $ 5 5 a month for the unskilled; from 
$27 to $65 for,the semi-skilled; from $35 to $85 for the skilled; 
and from $39 to $94 for professional and clerical workers." The 
yearly average for the country as a whole was to approximate $600. 

The schedule of actual earnings under the W.P.A. went well 
above the minima, and above the average of former relief benefits.TI 

In June 1936 the average wages on works projects were: unskilled, 
$47·00 per month; semi-skilled, $57.10; skilled, $76.24; profes
sional, $85.48. The percentage distribution of workers among the 
four classes was: 65 per cent, II per cent, 12.3 per cent, and 44 per 
cent.eo Actual earnings for the first year of W.P.A. averaged very 
nearly the same as the C.W.A. monthly average and twice the 
amounts paid for emergency work relief in 1934-35,,1 

The original intention of the "security wage" scheme was to get 
away from the question of hourly wage rates, and to permit an in
crease in the hours of relief labor without an increase in pay. The 
early regulations under the W.P.A. simply required a worker to be 
employed from 120 to 140 hours per month, at the monthly 
stipend set for his classification and region. The program had barely 
begun, how~v~, when the clamor from organized labor and others 
against paying less than prevailing wages on an hourly basis led to 
a retreat, which soon became a rout. As early as September 1935 
the l2o-hour monthly minimum was dropped. l

• In July 1936, all 

" "Wagea, Hours and Condition. of Employment under the New Worb Pro
cram," MOfllIJy R'1or' 0/'. F.E.R.A., M., IUS, p. 1. 

• Subsequently, the minimum was raised by '7 for the unskilled, aud h for 
other groups. W.P.A., Regulation. Relating to Monthly Earnings. AdmiuistratiYe 
Order No. 6:1, June 17, 1938. 

-In lOme communities penon. with numerous dependents had received local 
relief higher than the W.P.A. average earnings for unskilled labor. 

-''The Worb Program at the Beginning of 1937," M01IIlJylAbor Rm-, 
Vol. 44 (1937), p. 1415. The 7.1 per cent of employees not covered by this di.. 
tribution were non-eecurity-wage workers. 

• Burn. in MoflllJy R'1or1 01 1M F.E.R.A., J_ IU6, p. n. 
- State administrators were authorized to determine hours "u conditions require," 

.till continuing, of course, the eame monthly wage. In November au order per-
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W.P.A. work was put on an hourly rate basis, as required in the 
appropriation act of that year, though the schedule of monthly 
earnings and of maximum hours of work was substantially re
tained.ss 

The disinclination of federal authorities to accept even prevail
ing wage rates where they were exceptionally low, especially for 
unskilled labor in the rural areas of the South, may be seen in their 
efforts during the first year and a half of relief activity to maintain 
a minimum wage. Grants to the states under the first F.E.R.A. pro
gram were conditioned on the payment of not less than 30 cents 
an hour. The C.W.A. operated during most of its life on a 40<ent 
minimum in the South (45 and 50 cents elsewhere), and during its 
last few weeks on a flat 30<ent minimum. The emergency work 
relief program, which followed C.W.A., maintained the 30<ent 
minimum until November 1934. The security wage set up by the 
W.P.A. in 1935, while nominally on a monthly basis, had the effect 
of setting low hourly minima, differentiated by regions and voca
tional classifications, the lowest, for unskilled labor in the rural 
South, being about 13.5 cents an hour. This was later increased to 
18.5 cents,S4 and was higher, in many instances, than private wages 
for the same grade of labor in the same communities." 

The relief act passed by Congress in June 1939 ended the prac
tice of paying prevailing wages and reverted to an earlier policy by 
requiring that workers on relief projects work 130 hours per month 
for their "security wage." Skilled and semi-skilled workers will thus 
have to work longer hours for their monthly earnings, and in some 
cases rates of pay computed on an hourly basis will be cut by more 
than half.sS 

mitted the exemption of 10 per cent of W.P.A. worken even from the IChedule of 
monthly earnings, if paid prevailing hourly rates. In December this was broadened 
to cover workers on any project at the· discretion of an assistant administrator. 

U Bums, article cited above, p. S:l. 
"The monthly minimum wage, originally $19, was raised to h6. The maxi

mum of working time per month was 140 houn; hence the lowest hourly rate poe
sible ~ the monthly rate divided by 140. 

II The fact that the federal officials attempted to use relief employment as a 
means of raising private wage standards in the low-wage areas it explicitly mted 
in Burns, article cited above, p. 55. 

• It was against this feature of the act that a number of strikes among .killed 
trade union W.P.A. workers occurred in July 1939. 
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The act specified that no distinctions were to be made between 
regions, except such as were based upon differences in the cost of 
living. Under the new law the division into three regional areas 
was continued, but the classification of workers was increased from 
four to five. The range of monthly compensation for the various 
groups was set by the Administrator as follows: for unskilled "B," 
from $31.10 to $51.00; for unskilled "A," from $35.10 to $57.20; 
for intermediate, from $41.90 to $68.90; for skilled, from $54 .. 60 
to $89.70; for professional and technical, from $55.90 to $9+90.'1 
There is as yet no evidence of what the effect has been on actual 
earnings in different regions. 

Wor" relief in relation to private employment conditions. There 
is always danger, in work relief operations, that relief employment 
will prove sufficiently attractive to certain classes of labor, especially 
in some geographical areas, to lead them to prefer it to such pri
vate employment as is available. This danger is by no means non
existent even in the case of direct relief. Where the allowance is 
high enough in comparison with the amount that relief clients can 
earn in private employment, the development of a class of relief 
"careerists" is inevitable, especially when there exists no adequate 
machinery for seeing to it that relief is discontinued when suitable 
employment opportunities are refused. 

The attractiveness of relief work as compared with private em
ployment is not shown by a simple comparison of hourly wage rates. 
Many other factors enter, such as the number of hours of work 
available, the security and continuity of employment, the character 
of the work, the character of one's fellow-workers, and the stigma 
of being on relief. Only a detailed study of local situations would 
permit an informed opinion upon the numbers of those on work 
relief who prefer their present employment to private employment 
at the going local rates for theirlcinds of skill. Certain general ob
servations may, however, be made. 

So long as there are on relief work many workers who prefer 
private employment at prevailing rates, the existence of some work 
relief careerists has small effect upon the private labor market, 

• w ~.A.., General Ordu No. •• Aug. • s. Itl" For compariloa willa caroo 
dcclulm, lee p ... 17. 
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but there may be important effects on the supply of specific types 
of workers, particularly seasonal and casual laborers and odd-job 
men. The possible consequences would become more important if 
private employment were to reabsorb large numbers of workers. 
Unless the would-be work relief careerists were then forced into 
private employment, either by removal from the rolls or by a re
duction of the relative attractiveness of relief work, the private 
labor market would suffer from artificial scarcity at a time when 
there was really a surplus. Moreover, it is likely that as re-employ
ment progresses the work relief rolls will accumulate a residuum 
of less and less competent and desirable workers, for whom the 
"prevailing wage," if it were to be restored, would be well above 
what private employers would be able or willing to pay them. In 
these circumstances, the existence of work relief may constitute a 
real bar to the absorption of unemployed labor in private in
dustry. 

The attempt to employ work relief wages as a means of creating 
an artificial scarcity in the private labor market, in order to force 
up private wage rates, must be regarded in any circumstances as a 
doubtful proceeding. If the country is to follow a general minimum 
wage policy it would seem better to do so directly, rather than 
through controlling the competition of the unemployed at the ad
ministrative discretion of relief officials. Even when minimum 
wages are adopted for private industry, it need not follow that they 
should invariably be paid for relief work. In fact they should as a 
rule not be paid when they effectively restrict the amount of labor 
available for private employment. 

The relation of work relief to the private labor market would be 
much clearer if it could be determined how long relief workers 
remained on the relief rolls. Unfortunately there are almost no 
data on this point, nor on the rate of re-absorption in private em
ployment. During 1935 it is reported that the rate of separations 
from W.P.A. to return to private employment was about 3 per 
cent ~er month.ss Such a figure, which is not available for later 

.. A. R. Eckler and Lincoln Fairley, "Relief and Reemployment," HQlTJlZTl 
Business RlJ'lJiew, Vol. 16 (1938), pp. 141, 147. The rate of total accetIiolll to all 
relief rolls is reported as 7 per cent per month, the rate of aeparatiolll as 8 per cent 
per month during 1935. The latter figure does not, however, expl'ell a rate of re
employment. References to other data may be found in Committee 00 Social Secur-
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years, shows that some shifts take place in the clientele of the work 
program. It gives no indication, however, of the length of time 
individual. typically remain on the relief rolls. Some indirect evi
de~ce on the latter point is furnished by the accompanying table 
which, however, relates to length of time individuals were unem
ployed, not to length of time they were on the relief rolls. 

Ra-a.,PLoYMallT RATEI or RaUEr WO":E .. I. THJaTEE. CITlEI, ay DUaATio. 
or U.E.,PLOYMEIIT, OcrolEa-DEcE.,lEa 1935" 

WorkeR Leaving Relief for Private 

Duration of Number or EmJ:loyment 

Unemployment Unemployed (Mon Iyaverage) 

(Number 01 weeki) Worker. on .III PII'tt",,,,, oj Reliefb Number U,,_p/o:!," 
1Y ork", ,,,, &/;4 

Lea. than 9.5 ... 10,784 1,375 lZ.75-
9.6 to 17.5 ... 14,630 2,262 15.46 

17.6 to 26.5 ... 21,030 1,914 9.10 
26.6 to 52.5 ... 47,315 1,623 3.43 
52.6 to 104.5 ... 83,629 1,443 1.7Z 

104.6 to 156.5 ... 53,378 S44 1.0Z 
156.6 to 208.5 ... 41,453 468 1.13 
208.6 to 520.0 ... 79,523 487 0.61 

All worker. 351,742 10,116 Z.88 

• Eckler end Fairley, HtmJ.ti BUJ;",U Rn;IfII, Vol. 16, p. 1SO • 
.. Monthly average or total number of cuee on rolls at any time during month. 
• Not on a rull month bui., since lOme were on relief rolls Ie .. than one month. 

This table reveals the fact that 22.6 per cent of the whole num
ber of relief clients had been unemployed from four to ten years, 
and 73 per cent more than one year. On the other hand 55 per cent 
of those returning to private employment were from the group who 
had been unemployed only up to six months. The bulk of the sepa
rations, in other words, was among those unemployed only a short 
period. The significance of this table is affected by the probable in
clusion of a large number of persons who are among the more or 
less "unemployable" class of chronic dependents. 

In a study made by the W.P.A. the median period of continuous 
employment on W.P.A. projects was found to be 11.4 months. The 
proportion of workers employed continuously for various periods 

ity of the Social Science Research Council, .f S.ue," Sibliogrwtlty ••• 0- PrH
lmtI 0/ R.l;./, under the headings: "Job Refuaa1s" and "Turnover OD Relief and 
Work Relief." 
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was analyzed as foIlows:88 

Length of Continuous 
Employment 

Percentage 
of Total 

6 months or more ........................ 80.1 

1 year or more .......................... S 1.6 
1 Y:! years or more ....................... 30.0 

z years or more ......................... :lS.6 
zY:! years or more ........................ :10.1 

3 years or more .......................... 16.9 

Concerning re-employment of W.P.A. workers, evidence is slight 
and conflicting. The Administrator of the W.P.A. in New York 
City has stated that 75 to 80 per cent of the W.P.A. workers in New 
York City were continuously on the rolls from 1935 to January 
1938.80 This is presumably a percentage of those working at the 
latter date, when the number was much lower than at the peak (in 
1936). Stated as a percentage of peak employment, the figures 
would have been much smaller, and still smaller if stated as a per
centage of the number of different individuals who had been on the 
rolls. The latter form of calculation was adopted in a statement by 
the Works Progress Administrator91 that the number of persons 
continuously on the W.P.A. rolls from February 1936 to November 
1937 was only 15.4 per cent of the 4,900,000 different persons who 
had been on the rolls since the inception of W.P.A. Since W.P.A. 
employment was about 1.4 million in November 1937 the Admin
istration's figures show that about 50 per cent of those then em
ployed had been continuously on the rolls for the period stated,'· 

For many persons who do not work in the W.P.A. continuously, 
it is an intermittent source of work. Some evidence of this is seen in 
an analysis of accessions to the rolls from May to September 1937," 
During that period 48.9 per cent of accessions had previously 

"Information from W.P.A. The figures are as of February 1939 and hence 
reflect conditions prior to application of the new rule, noted later, requiring the 
lay-off of persons employed for more than 18 month •. 

.. 7S Congo 3 seSS., Unemployment and. Relief, Vol. 1, p. 640 • 

.. W.P.A. Press Release, Aug. 5, 1938. 
II Ul!.fortunately the W.P.A. has not published statistics showing the proportion 

of wo~ers who have depended on the W.P.A. as the main or sole source of work 
over given periods of unemployment. The diBiculty of assembling and presenting 
such figures in a form not subject to misinterpretation is no doubt very great, but 
in their absence no one can judge the significance or propriety of official state
ments relating to continuity of employment on relief work. 

"W.P.A., Report on Progress of tire Works Program, December 1937, p. 44· 
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worked on W.P.A. projects, and of these 63.5 per cent had been 
on the rolls within the preceding three months. It is evident there
fore that work relief has in recent years furnished a continuous sup
port for a substantial number of people, as well as intermittent 
support for many more. 

The whole situation will be changed by the rule written into the 
relief act of 1939 that persons who have been on the rolls for 18 
months (with certain exceptions) are to be laid off for a period. 
During the first two months of its application this rule led to the 
discharge of 782,807 persons. During the next four months the 
average monthly rate of discharge was approximately 64,000." 

Benefits und", work relief and direct relief. A final point of con
siderable interest is the difference in practice between the fixing of 
work relief wages and the fixing of direct relief benefits. Direct re
lief is given to the families of the skilled and unskilled alike on the 
basis of need, without any reference to what the breadwinner or
dinarily earns when employed. The question arises whether there 
is any compelling reason why the compensation of relief labor 
should not likewise be determined by need. It is not easy to see 
why on a work relief project, the primary purpose of which is to 
take the place of direct relief for those employed, a skilled artisan 
with one dependent should get two or three times the wage of an 
unskilled worker with six. Yet this is one of the results of the pres
ent W.P.A. policy, which makes the monthly "security" wage a 
matter of skill rather than of "budgetary deficiency." There is no 
doubt a basis for the opinion that some recognition should be given 
to habitual standards of living, and strong pressures in favor of 
this policy operate from the side of organized labor groups. The 
system nevertheless involves a departure from the primary pucwse 
of relief, which is to take care of human need in an equitable way. 

Since rates of compensation are not related to number of depend
ents, if maximum needs are to be met the scale has to be set at a 
level so high as to yield the unskilled with few dependents, and the 
semi-slcilled and skilled generally, a larger income than would be 
accorded them on the basis of comparative need. This makes the 

.. W.P.A. SlIIIUliclll BtJU,;". January 1940, p. 4. A further Itudy of the efecta 
is being made by the Work Projecta Administration. 
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cost of work relief substantially greater than that of direct relief 
based on degree of need. This means moreover that those not lucky 
enough to be selected for work relief are left perforce on what, in 
most communities, is the much lower standard of local direct relief. 

If work relief is to be continued, careful consideration should be 
given to the possibility of removing this discrimination by putting 
work relief comp~nsation more largely on the basis of need, as it 
was under the emergency work relief program of 1934-35, and thus 
permitting some diminution in the cost of assistance of employables. 
The possibilities of reducing costs in this way should not be exag
gerated, since it might work out so that higher compensation would 
be paid to workers with numerous dependents.'s In view, however, 
of the great fiscal burden of relief activities, the possibility of re
ducing the existing scale of expenditures without abandoning work 
relief-indeed with its actual expansion-is obviously deserving of 
the most serious attention. 

IV. THE MAGNITUDE OF niB REUEF LOAD 

Statistical statements of the magnitude of relief give quite differ
ent results according to the inclusion or exclusion of certain cate
gories. The definition of relief . upon which the figures presented 
below are based is a broad one, intended to include so far as pos
sible all programs of direct assistance and emergency employment. 
Emergency work programs are included even though, as in the 
case of C.W.A. or P.W.A. for example, employment was not re
stricted to those certified as in need of relief. Considerable differ
ences of opinion exist as to just what should be included under relief 
for this or that purpose. The broad definition used here is one of 
several, but is the one most useful for showing the full load of pro
vic!ing emergency employment, and is the one utilized in the com
pilation of the official figures from which the table on page 1195 
is derived. 

From this table it will be seen that the average number of fam
ilies ~ded by relief and emergency employment for the 7-year 

"In The Survey for March 1936, Gertrude Springer estimated that :10 to :IS 
per cent of W.P.A. workers needed supplementary relief. "You CaD't Eat Morale," 
The SUrfJeYJ Vol. 7:& (1936), p. 76 H. 
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EM'LOYM&IIT 011 F&D&LU WoaJt .... D COnTal1enOIl PaOJ&CTI AIID NI1II .. a 01' 
R&CJPlUT. 011 R&LIEI' JII COnlll&nAL UIIJT&D STAus-1933-39-

(In tholllands) 

Unduplieated Total Categorical AaaiataDc:e" 

Period Penon. Work General Old-Age Aid to De. Aid to 
House- in Theae Reliefe Relief' 
holda~ 

Aaaiat- sndent the 
Houaeholda anee hildren BIiDd 

1933 
J.n.-i>ne 5,195 20,189 244 4,770 112 110 24 

uly- cc. 5,157 19,165 1,385 3,825 105 111 24 

1934 
J.n.-i>ne 6,903 24,692 2,718 4,116 126 110 27 

uly- cc. 6,363 22,999 931 5,183 157 111 32 

1935 
Jan.-i>ne 6,773 24,007 812 5,672 268 108 32 

uly- cc. 5,966 20,700 2,048 4,213 338 112 34 

1936 
J.n.-{)ne 5,939 20,270 4,172 2,041 539 139 42 

uly- ee. 5,795 18,831 3,896 1,523 935 153 44 

1937 
Jan.-i>ne 5,812 18,254 3,486 1,816 1,253 180 48 

uly- cc. 4,922 14,671 2,577 1,420 1,485 212 53 -1938 
Jan.-i>ne 6,381 19,654 3,479 1,953 1,644 248 60 

uly- ee. 6,935 21,450 4,256 1,641 1,740 270 65 

1939 
Jan.-i>ne 6,980 20,991 4,102 1,842 1,818 298 79 

uly- cc. 6,055 17,425 3,181 1,656 1,887 314 69 

Aver.gefor 
1933-39 6,084 20,236 2,663 2,976 886 177 4S 

• Work Projcctl Admini.tration, F,JmJ WI8I ProfN.' .M Pdti, .Illi,I."", 
December 1939, pp. 6-7. 

"Number of Casel il reduced to a buis of families receiving usistaDc:e in order to 
remove duplications among sourcea of family relief. 

o Work relief includ~ employment on C.W.A., W~.A., c.c.c., N.T.A. aDd prior 
Itudent aid, P. W.A., and other federal work and construction proJccts. The em~,.
ment under P.W.A. and under some other federal work .nd construction proJCCti ia 
not, .tricdy Ipeaking, of • relief character. The figures r. work relief do not include 
ca.e. receiving work relief under the general relief program. See footnote d. 

• The figures for {Cneral relief consist mainly of direct relief but contain lOme work 
relief cues. From July through November 1933 theae cases averaged 1,382000 a 
month, and from April 1934 through August 1935 they averaged 1,315,000. t;;pt 
for these period. the amount of work relief under this heading i. relativdr unimportant. 

The figures for general relief also include F ..E.R.A. grantl for translentl aDd rural 
rehabilitation grantl of F.E.R.A. and F.S.A • 

• Eacb case of old-age usistance and of aid to the blind may ~J'!flICDt a family, 
• couple, or • single unattacbed individual. For aid to dependent children, data repre
MDt the number olfamilies for whom aid ia granted. 
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period is approximately 6.1 million, with decided peaks at the be
ginning of 1934 and at the turn of 1938-39. The average for 1939 
was 6.5 million. For the whole period the number of persons in 
relief households averages about 20 million. Without allowing for 
duplicating figures the average numbers of cases for the two main 
categories are: for general relief 3.0 million for the whole period, 

COST OF RELIEF AND EMERGENCY WORIt, 1933-37" 
(In millions of doUars) 

Period Federal State and Local 

1933 
Jan.-June ...... 390 220 
July-Dec ....... 744 250 

1934 
Jan.-June ...... 1,556 375 
July-Dec ....... 1,597 416 

1935 
Jan.-June ...... 1,530 447 
July-Dec ....... 1,525 491 

1936 
Jan.-June ...... 1,932 695 
July-Dec •...... 1,929 748 

1937 
Jan.-June ...... 1,747 716 
July-Dec ....... 1,269 726 

1933-37 ...... 14,219 5,084 

Total 

610 
994 

1,931 
2,013 

1,977 
2,016 

2,627 
2,677 

2,463 
1,995 

19,303 

• The expenditure ligures are from Dorothy Fahs Beck, "Problems in the Compi
lation of Data on Total Relief and Work Program Expenditures," Journal of tl" 
American Statistical Association, Vol. 33 (1938), p. 355. They include pay rolls of all 
types, materials, administration, and all other costs incident to the programs included 
in the series, with certain minor exceptions. The included programs by principal classes 
are (1) general relief, (2) federal work programs designed primarily to employ relief 
labor, (3) the Civilian Conservation Corps, (4) categorical assistance, (5) rehabilitation 
loans to destitute and low income farmers, (6) emergency public works, and (7) lur
pluSjCommodities distributed for relief. For a full description see 75 Cong. 3 _., Un
employment and Relief, pp. 1404-08. 

and 1.7 million for 1939; for work relief 2.7 million for the whole 
period, and 3.6 million for 1939. Of the 1939 work relief cases, an 
avera&,.e of 2.4 million persons were under W.P.A., 280 thousand 
in C.C.C., and 520 thousand under N.Y.A. The figures for cate
gorical relief show that the numbers receiving old-age assistance 
averaged 886 thousand for the whole period, but reached a peak of 
1.9 million in the second half of 1939. For aid to the blind the 
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average was 45 thousand cases, and for aid to dependent children, 
177 thousand. 

It is possible to show the cost of the relief and emergency work 
programs in continuous comparable series only for the years 1933-
37. This is done in the table on page 1196. 

On the broad definition of emergency work and relief, there was 
a total expenditure of over 19 billion dollars, in the s-year pe
riod, nearly three-quarters of it from federal funds. If one deducts 
projects financed by the P.W.A. and R.F.C., the total is reduced 
to almost exactly 17 billions, of which approximately 5 billions was 
for direct relief and 12 billions for work projects. The larger total 
may be distributed roughly as follows (in millions): 

General relief (excluding all work projecu) ................ ,.,000 
Work program. primarily of • relief character .............. 1,700 
Emergency public worb not primarily of a relief character . . .. 5,400 
Categorical relief .......................... . . . . 960 
Rehabilitation loan. to farmera (F.E.R.A. and F.S.A.) ........ a30 

Of the total, W.P.A. expended less than 4.5 billions, or about 23 
per cent." 

As was noted above, information on the total cost of the relief 
program is available only through 1937. The portion of cost which 
represents payments to recipients of relief, however, can be shown 
through 1939. This information is presented in the table on page 
1198. 

It will be seen that the payments to recipients under public pro
grams providing assistance and employment totaled 19.5 billion 
dollars from January 1933 through December 1939. Of this total 
the earnings under the federal work programs were about 12.1 

billion and the payments under assistance programs about 7.5 bil
lion." Since 1933 there has been a noticeable growth both in earn
ings under federal work programs and in payments for public 
assistance. Total annual expenditures for assistance and earnings 
increased from 1.4 billion in 1933 to 3.5 billion dollars in 1938 and 
1939·" 

• The preceding c:alculatioDl are hued on an analysil of data praented in 7 S 
Congo 3 _, U-,IO)"lUffl- Rduf, Vol. a, pp. 1404-01 • 

.. Assistance programs include: special types of assistance for the needy aged, 
dt'pendent children, needy blind, general relief, IUbaisteoce paymentl to farm fami
li~ and special programa of the F.E.R.A. 

SocNl S""'"1 B.uu,;", February 1940, p. 51. 
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1933 
1934 
1935 
1936 
1937 
1938 
1939 

Total 
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AMOUNT or PUBLIC ASSISTANCE AND EARNINGS or PERSONS EMPLOYED 
UNDER FEDERAL WORIt PROGRAMS, CONTINENTAL UNITBD STATES, 

JANUARY 1933-DECEMBER 1939-
(In thousands of doUan) 

Special Types General Special Pro- Su bsiltence Work Total of Public Reliefo grams of Paymentl Program .. Assistanceb F.E.R.A.d by F.S.A. 

1,358,159 72,414 758,752 5,753 - 521,240 
2,436,328 80,003 1,200,360 61,069 - 1,094,896 
2,594,765 114,663 1,433,180 114,996 2,541 929,385 
3,258,781 217,516 439,015 3,873 20,365 2,578,012 
2,869,379 397,866 406,881 467 35,894 2,028,272 
3,487,188 508,985 476,201 - 22,587 2,479,413 
3,493,882 566,060 481,723 - 19,050 2,427,049 

19,498,482 1,957,507 5,196,112 186,158 100,437 12,058,267 

• Social Security Bulletin, February 1940, p. 52. Figures exclude COlt of admin
istration and of materials, equipment, and other items incident to the operation of 
programs. Figures are partly estimated and subject to revision. 

b Figures for January 1933-January 1936 represent payments from Itate and local 
funds only. Figures thereafter represent payments from federal, Itate, and local fundi 
in states administering the three special types of public assistance under the Social 
Security Act and from state and local funds in states not participating under the act. 

o Figures for 1933-35 include obligations incurred for direct relief and earnings 
of relief and non-reliefrersons (other than of administrative employees) employed 
under the general relie program of the F.E.R.A. They also include an estImated 
amount of obligations incurred for relief extended to cases by local authorities from 
public funds under the poor laws. 

d Figures include obligations incurred for relief extended under emergency education, 
student aid, rural rehabilitation) and transient programs of the emergency relief 
administrations largely financed trom F.E.R.A. 

e Includes C.C.C., N.Y.A. and prior student aid, W.P.A., C.W.A., and other 
federal works and construction projects, including P.W.A. 

V. SUMMARY AND CONCLUSION 

The general picture of the relief situation, as it has developed to 
1940, may be stated in brief summary. Work relief projects are 
almost wholly the responsibility of the federal government, mainly 
supported by federal funds and administered by federal officials. 
The projects, however, are largely planned and sponsored by state 
and local agencies, which also contribute a part of the cost. A num
ber of projects for special groups of relief clients are wholly federal 
in initiation and support. In addition to the major part of the works 
progr,m administered by the W.P .A., numerous federal agencies 
are carrying on relief projects. Some work relief is carried on wholly 
by state and local agencies. Outside the strictly relief program, 
emergency employment is being created under the construction pro
gram of the P.W.A. Categorical relief-old-age assistance, aid to 
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dependent children, aid to the blind-has become a joint federal
state-local responsibility, federal grants-in-aid being given to the 
states under the Social Security Act." Responsibility for general 
direct relief has been returned to state and local authorities. This 
covers both the "unemployables" who do not qualify for categorical 
relief and all the "employables" who are not at any particular time 
employed on federal projects. 

While federal intervention has placed the care of many of the 
unemployed upon a much higher plane than it could otherwise 
have been, present federal policy involves a very serious discrimina
tion in the treatment of relief clients. The federal government, 
which still bears the major financial burden, provides the most 
adequate assistance through its work projects. It is also improving 
the aid to those categories for whom grants-in-aid are made. On the 
other hand, many of those for whose aid no federal funds are forth
coming are, comparatively speaking, neglected. The standards of 
state and local relief vary in the highest degree from one place to 
another. 

Certain elements of inertia and local interest tend to perpetuate 
these discriminations. The federal works program has a going ad
ministrative organization which tends to be extended and per
petuated because of congressional inertia in attacking the difficult 
problem of devising a satisfactory alternative, and because of pres
sure from the benefited groups. The demand for its continuation 
also comes strongly from municipal officials who by this means se
cure for their cities a wide variety of public improvements at federal 
expense and are thereby enabled to lessen their local relief responsi
bilities. Beyond this, they can neglect local relief needs to whatever 
extent they wish except in those few states where state standards 
are effectually enforced in conjunction with state financial aid. 

There is a considerable vagueness in and departure from the 
basis upon which responsibility is now nominally distributed, fed
eral aid to "employables" and state and local aid to "unemploy
abIes." No one has even a reasonably accurate idea to what extent 

• lkginning to supplement the relief program are the permanent measurea for 
unemployment compellllltion and old age insurance under the Social Security pro
,ram, which are dealt with in the next chapter. 



1200 GOVERNMENT AND ECONOMIC UFE 

employables are on local relief or how many persons are excluded 
because they have been certified as employable.loo The distinction is 
not maintained in the matter of federal grants to states for aid 
to selected categories of unemployables, in particular the aged. 

As a by-product of the present division of responsibility, there 
has developed avery complex penetration of federally supported 
relief labor into the production of services of sorts which have here
tofore been almost wholly, and are still mainly, supported out of 
state and local funds. This leads to the blurring of any distinct 
boundaries between relief objectives on the one hand and ordinary 
local programs of public services on the other, as well as between 
federal, state, and local functions. Federal participation gives local 
authorities the opportunity to unload local improvements on to the 
broad fiscal back of the federal government. Substantially similar 
types of work are done in the same communities by two different 
categories of workers under entirely different employment condi
tions and status, "ordinary" local public employees on the one 
hand and federally paid "emergency" employees on the other. 

In a general view of the relief picture, what now exists is an 
empirical and haphazard growth providing no satisfactory basis for 
permanent co-operation of all levels of government upon the com
mon problem. The continued existence of large numbers of persons 
without means of livelihood may be taken for granted, including a 
somewhat stable number of true "dependents," a vague but large 
class of semi-dependents, and a body of unemployed fluctuating 
with the state of private employment. No one can reasonably argue 
that the present means of caring for these classes operate equitably. 
There exists, therefore, the need for further consideration of the 
outline of a permanent program of public assistance to replace the 
jerry-built emergency structure which has developed.lol 

lOG A very large percentage of local relief rolls are made up of employablet. In 
New York City, the Welfare Commissioner reports that from one-half to two
thirds of the households on local relief have one or more employable members 
(New %,rk Times, June 26,1939, p. 17). William Haber estimates that in Sep
tember 1937 a third of general relief households contained employables, and that 
about half of the W.P.A. workers were of questionable eligibility. "Relief: A 
Paramount Program," SUl'Vley Graphic, Vol. 27 (1938), p. 591 • 

... The governmental reorganization measures initiated by the President in April 
1939 would appear in some degree to make the prospects of reconsideration even 
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Even if unemployment were to shrink to relatively minor pro
portions, the number receiving public assistance and the cost of 
assisting them would no doubt remain much higher than for a 
. comparable situation before the depression. At least temporarily, an 
aftermath of the depression will probably be an increased number 
of persons more or less unfitted for private employment. Moreover, 
the activities of relief agencies in recent years have placed on the 
relief rolls a large number of individuals of types that were pre
viously dependent on private charity or otherwise eked out an ex
istence without benefit of public assistance. The claims of such per
sons to support are not likely wholly to lapse even in local general 
relief; while many of them are being covered into the federally 
aided system of categorical assistance. 

The problem of relief therefore presents itself as a continuing 
one which has two phases: caring for immediate needs and devising 
a permanent structure. It is the former which still occupies the cen
ter of attention, and to it the brief remaining discussion will be 
mainly devoted; but it cannot be wholly dissociated from the sec
ond, since the latter is less likely to be separately conceived and 
executed than to crystallize gradually out of short-run practice. The 
continuing problem will be treated, first, in relation to the con
stituent nature of possible relief programs, and second, in relation 
to the respective responsibilities of the various levels of govern
ment-federal, state, and local-for such programs. The issues in
volved are controversial in the highest degree.101 

more remote. The general work relief program, renamed the Work Projecll Ad
ministration, i. absorbed into the Federal Worb Agency, while work projecll 
for the young (C.C.C. and N.V.A.) are absorbed into the Federal Security Agency, 
which also includes the Social Security Board. The relationa of federal relief 
agencies to lIate and local agencies are therefore more diH used than heretofore. 

-It will be impOllible to cover variOUI apecific plaJII which have been cinwn 
up. Some of these may be reviewed in the following lOurca: 75 Congo ] -.. 
U"",.,/o,."."" _ R_li_" preliminary majority and minority repom, pp. 1]79-

. 991 National Citizens' Committee of the Community Mobilization for Human 
Need., Prog,...., '9l'. reproduced in the aame, pp. 4:15-]51 National Conference 
on Work and Security, ProKJWN, '!Il'. distributed by Workers' Alliance of Amer
ical Charles M. Bookman, "A Community Program for Reducing Unemployment 
and Relief," SOcMl S~c. R.w.w, Vol. II (1937), p. ]601 American AMocia
tion of Social Worken, ~. Dull;'" o'lM Posit;.. o'lM ~..I.s.W. ;. R_sl'" 10 
GO~lal Em,/o,."..",. Social 1t11f1rWffC. _ ~uislMlC. Prog_ (1931) 1 
and A" 0,111;'" O'IM Pon,i.,. O'IM ~..I.s.W.;' RnI-a 10 F .... III E"'I~ 
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I. The content of a relief program cannot be considered with
out reference to the fact that the federal government is committed, 
in a way unlikely to be reversed, to a program of unemployment 
insurance and old-age insurance, and to assistance for the aged, 
the blind, and dependent children.loa As these programs, admin
istered under the Social Security Board, grow in coverage they 
should in some degree diminish the demand for emergency relief. 
For the time being, however, they are secondary sources of emer
gency livelihood, and are never likely to remove the need for a 
general relief program. 

The next fact of importance is that the relief rolls are made up 
of two quite separate classes of persons, those unable to work and 
those able to work. The question is whether or not the two classes 
shall be treated as relief clients on the same basis. If they are, one 
possibility would be to make the whole of relief direct. This would 
be the cheapest method. How great the economy would be would 
depend simply on the standards of maintenance adopted. The princi
ple of equivalent treatment for equivalent need could be worked 
out without the abandonment of work relief, by an adjustment of 
rates of pay and hours worked to correspond to demonstrated need. 

If, however, the difference between the two classes is to be 
sharply recognized in practice, it is probable that they will have to 
be cared for under different administrative set-ups. In that case, 
problems of discrimination will arise, such as have been reviewed 
above under existing circumstances. The mere existence of different 
administrative responsibility does not, however, necessitate highly 
discriminatory treatment. The latter is the result of having responsi
bility allocated to entirely different political units. 

The extent to which a relief program should embody work relief 
is a controversial question far too complex to discuss at any length 
in the present context. The major arguments for an extensive 
works program-the support of morale, the preservation of work 
habit, the avoidance of pauperization, and the securing of some 

and Ass;stance Programs (1937); Buel Patch, "The Permanent Problem of Relief," 
Editorial Re.earcb Report. (1938), Vol. I, pp. 119-31; Maxwell S. Stewart, Tn;, 
QueIt;on of Relief. Public Affairs Pamphlet No.8 (1938) • 

... See Chap. XXXI. 
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valuable return for public expenditures-all have great force. The 
contrary argument emphasizes the doubtful capacity of work pro
grams to achieve these laudable ends in practice. An extensive pro
gram is likely to include a very considerable element of "made 
work" with problematical consequences in private morale and pub
lic usefulness. . 

Another major point is that no system of work relief can pick up 
on a satisfactory administrative basis, nor with satisfactory social 
results, those "employables" who need relief for relatively brief 
periods and primarily for emergencies such as sickness. Moreover, 
the feasibility of an administrative structure and of a sufficiently 
flexible program of projects to handle more than a limited propor
tion of the "employables" at any given time is still debatable. To 
such considerations must be added the greater cost of work relief 
due not merely to extra materials and administrative costs, but also 
due to somewhat different criteria of eligibility. Their difference 
in cost is, of course, exaggerated when work relief benefits are 
typically higher than direct relief benefits, as has been the case in 
actual practice. 

Consideration of such points makes it perfectly clear that work 
relief is by no means adequate as a system of relief for "employ
abIes" and that a much more clearly thought out and administra
tively articulated combination of work relief and direct relief than 
now exists is needed. 

The federal concentration upon work relief has been strongly 
criticized by many local relief officials, not because of any distaste 
for work relief as such nor for its cost, but because it involves the 
withdrawal of federal funds from the support of direct local relief. 
These officials are the persons who see at first hand the discrimina
tory character of the existing allocation of funds, and are more 
impressed by immediate needs of direct relief clients than by 
arguments for a federal work program which provides relatively 
adequate care for some and leaves others cared for poorly, if at all. 
This point comes most strongly into view during the periodical 
financial crises which overtake local relief activities.1H 

... While the preferences of local relief officen and welfare worken cannot 
be clearly determined, it appean that there ia a widely held desire for a com-
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2. The whole question of the relative adequacy of relief to 
various classes turns on the relationships between the various levels 
of government in the provision of relief. 

The major arguments advanced in favor of the existing division 
of responsibilities have been that because local resources are inade
quate the federal government should take some but cannot take 
the whole responsibility for providing relief; that it is already 
carrying its reasonable share financially; that it is providing the 
most socially valuable type of relief; that in so doing it is by 
example setting standards, but that in relation to the part not 
assumed it ought not to dictate local standards. Against this position 
there is the strongest immediate pressure from local sources to 
secure federal grants-in-aid for general relief, where the need is 
now greatest. The force of this position is that with the funds availa
ble it would be possible to provide a far more equitable distribution 
of relief, though at the expense of a revision of work relief com
pensation standards and possibly a considerable curtailment of work 
relief. In addition, there are some who favor the return of greater 
responsibility to state and local units, both in the provision of funds 
and in the administration of relief. 

These issues lead to the much more fundamental question 
whether the federal government should assume primary adminis
trative responsibility for a relief program. In actual practice there 
is a large degree of administration by local personnel whose primary 
loyalties and personal interests run in terms of their local situations. 
Indeed the actual administration of relief must always be highly 
localized, no matter to what headquarters the local officials report. 
It therefore becomes a reasonable question why the federal govern
ment should not divest itself of administrative responsibility, except 
for a few special classes of relief clients, and confine itself to making 
grants-in-aid to states for redistribution to localities on such cendi
tions as the federal government wishes to lay down. In so doing it 
woul" be possible, if desired, to earmark parts of the total for 

bination of work relief and federal grants-in-aid for direct relief. Some of thete 
officers and workers, however, would not object to dropping federal work relief 
entirely if compensated by grants-in-aid. Officials in localities faring relatively well 
with respect to W.P.A. grants may be willing to let well enough alone, or, on 
occasion to endorse the statUI 'lfMI strongly. 
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direct, work, and categorical relief, respectively; to require grants 
to be in lOme proportion matched by state and local funds; and to 
exercise lOme supervision over the state welfare agencies. 

It is not at all impossible to draw up a plan of administrative 
responsibility, with federal, state, and local contributions to the 
program's support, and a higher degree of state and local responsi
bility, which on paper would appear to promise relief assistance 
on a less discriminatory basis.lOa If one may judge from available 
evidence, the responsible W.P.A. officials hesitate to advocate change 
in that direction for two reasons: a profound distrust of local 
government agencies, and a deep-seated distaste for the policy which 
those agences follow of caring for needy persons on a direct relief 
basis. It is the first of these attitudes which dictates the continuance 
of federal responsibility for projects supported by federal funds, 
lest they be corrupted to the purposes of local political "ma
chines.moe The second dictates the aloofness of federal agencies 
from supporting local direct relief except where, by inclusion under 
some form of categorical assistance, it takes the form of a "right" 
to assistance without the stigma ordinarily attaching to "pauper 
relief." 

The apparent aim of responsible federal officials10T at the present 
time is, by the withholding of federal funds, to reduce direct relief 
to an absolute minimum, on the grounds that it is degrading. Alter
natively, it appears to be their purpose to promote the "right to 
work" by generously supporting work projects, and to establish the 
"right" of the non-working poor to an unstigmatized livelihood 
through expansion of aid to dependent children, pensions to the 

- If the mere elimination of dilc:rimination ia the purpoee, it .bould be aid, thia 
could be acc:ompli.bed aa well by centering more rather than 1_ responlibility in 
the federal government. 

- The charges of ''politics'' in relief administration which have mOlt frequently 
been made have been mainly directed at the federal administration of the W~.A. 
The Itatement in the text reBecta a different point of view, that of federal ofliciala, 
who may be credited with attempting to minimize political inBuencea in the carrJ
inr on of projecta and who are undoubtedly of the opinion that political ab~ 
"making political capital out of human mi.ery"-would be much greater If the 
controlling hand of the federal government were removed. 

- ]udgmentl of the 101'1 expre.ed in thit and the preceding paragraph cannot 
be properly documented since they depend upon reading betweeD the liD" of ofli
cialltatemeDta, upon inferencea from the development of poliq, and UPOD penonal 
knowledge of the opinioaa of lOme ofIiciala. 
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aged, unemployment insurance, and many other devices for ending 
traditional forms of poor relief and traditional attitudes toward it. 

It is not to be doubted that federal policy has led to a vast change 
in public attitudes concerning relief. But it now faces the strongest 
criticism from those who stand closest to the local problems. There 
appear to be remediable defects which are continued for less than 
adequate reasons. Moreover, as time goes on the incentive to fiscal 
economy must necessarily become more pressing.loa 

The preceding discussion has picked out only a few of the more 
fundamental questions of relief policy. Space does not permit en
trance into further details. In conclusion, however, it will be well 
to note that there are problems of infinite complexity in detail 
relating to eligibility for relief, standards of relief, the scope and 
character of work relief, the financing of relief, methods of dis
bursing relief, the character of local poor laws, the differentiation 
of types of relief, the treatment of transients, and the personal 
status of relief clients. Into these matters we cannot go further. 
But the preceding general picture indicates very clearly that the 
relief problem is as important and as difficult as any of the new 
problems with which government is currently concerned in the 
United States. 

The basic issues of future policy reach down into the depths of 
conflicting prejudices, interests, and principles. The traditional 
American regard for individual self-help is challenged by the 
emergent dogmas of the "right" of all persons to means of liveli
hood and the "duty" of government to provide when private means 
are lacking. Many private economic interests are in some degree 
inevitably ill affected by large public employment and large fiscal 
provision for the dependent. Traditional relations of local, state, 
and federal governments are involved in any programs for the 
public provision of livelihood; and the terms of such provision affect 
the power and selfish interests of political "machines" at the local, 
state, ind federal levels. It is not, therefore, to be supposed, with 
due regard for the processes of practical politics, that a more per-

... So far as the federal government is concerned it is impoesible to isolate fiscal 
aspects of relief from the general fiscal policy of the government. Compare Vol. I, 
Chap. VII. 
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manent pattern of policy is going to emerge in an atmosphere of 
"sweet reasonableness." The subject is not one, however, which 
ought to be relegated to the political arena without carefully re
canvassing the possibilities of a more satisfactory system of alleviat
ing economic distress in ways which avoid the degrading pauperiza
tion of large numbers of people, and without threat to democratic 
traditions. 

It has not been the purpose of the preceding brief review of 
issues to present any definitive outlines of a revised relief policy-a 
task which would require a much more comprehensive examination 
of the problems in detail-but merely to suggest that the present 
organization of relief activities is highly heterogeneous and shot 
through with anomalous and discriminatory features which it might 
be politically feasible to eliminate in a considerable degree. 

The present chapter has reviewed only those activities which in 
recent years have been placed on the basis of emergency relief. 
There have in the meantime been other developments directed 
toward a long-run program of diminishing the insecurity of eco
nomic livelihoods. These efforts which are commonly lumped 
together under the title of the "social security program" are the 
subject matter of the next chapter. 



CHAPTER XXXI 

SOCIAL SECURITY 

The same set of influences, induced by the depression, which 
carried the relief program forward so rapidly after 1933, served 
also to further the development of more permanent social insurance 
measures. As was seen in the preceding chapter, the relief measures 
have been carried out almost wholly on an emergency basis. With 
the growing sense of public responsibility for security of livelihoods, 
however, attention was turned to the problem of supplementing 
private incomes by a long-run program of continuous public action. 
While this program makes provision for public assistance to particu
lar classes of dependent persons on the basis of need, its most im
portant feature is the accumulation of insurance funds in the course 
of ordinary employment to support persons during periods of 
unemployment and during their old age. 

I. THE BACKGROUND OF SOCIAL INSURANCE LEGISLATION 

The development of social insurance in the United States has 
proceeded along lines somewhat different from those followed in 
other countries. In Great Britain, for example, the Friendly Societies 
had been slowly building a comprehensive voluntary system of 
unemployment insurance which was so well developed by 1911 that 
the new act inaugurating a national system in that year simply 
incorporated the voluntary system as an integral part of the whole. 
So, too, unemployment insurance in Great Britain had its roots in 
the system of unemployment benefits paid by many trade unions 
over an extended period of time. . 

In the United States, on the contrary, there was no such back
ground. Co-operative and trade union ventures in this field were 
not numerous or far-reaching enough to exert any great influence. 
The l'\0st significant related developments prior to 1929 were in 
fact of governmental origin-workmen's compensation for indllS
trial accidents having been provided by all but four states! Shortly 

I Accident compensation was originally less a lIOcial insurance concept than a 
piece of regulatory legislation, which modified the old common law defenteS of 

uoS 
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before the entrance of the United States into the World War, 
considerable pressure developed for health insurance (perhaps as 
a result of the British legislation a few years earlier), but the move
ment died out during the war years and remained dormant for 
more than a decade! The short but sharp depression of 1921 
witnessed several attempts in state legislatures to obtain passage of 
unemployment insurance legislation.' The abounding prosperity 
of the twenties, however, was de6nitely unfavorable to the progress 
of social insurance legislation. It supported the opinion that the 
United States had developed a system of free enterprise which 
provided well-being for all the people. There was, indeed, some 
disposition to think that Europe's plight was in part the result of 
social insurance devices. In 1929 there was no immediate prospect 
of the enactment of any type of unemployment insurance in any 
state legislature in the country. 

With the oncoming of the depression of the thirties there came 
a change in public sentiment which found expression 6rst in emer
gency relief measures, and later in the development of interest in 
social insurance. In a number of states, commissions were appointed 
in the early thirties to study unemployment, but of the 16 states 
in which unemployment insurance bills were introduced, Wisconsin 
was the only one to enact one by 1932" 

The Wisconsin act was based as much upon the philosophy of 

employers in exchange for the establishment of a more ordrrly .,.mm of compen
sation award .. Generally speaking, the legislation assignrd a certain liability In 
the employer and left it to him to meet this liability as best he could. Some em
ployers set up system. of arlf-insurance, while a great majority took out insurance 
with private insurance carriere. Even when state funds were established they were 
often only alternative to private accident insurance. Thus, important as workmen'. 
compensation ia in the history of American labor legislation, it was not a weighty 
inft uence in the development of lOCial insurance. 

"I. M. Rubinow, S,tIIIII.J, 01 H.iJl,II IfUfWtlllC6 (1916), p. 197. The medical 
care problem received arriou. attention again during the activity of the Com
mittee on the Coat of Medical Care, 19'7-31 (financed by a number of philan
thropic foundations), but thi. committee of itself waI not 10 much interested in 
developing the idea of health insurance as in analyzing in • broad, general way 
the multitudinous problema of medical care on many fronta. Furthermore, the 
tindin,. of the committee, when finally announced, were not acted upon by any 
governmental agency. 

• Social Security Board, SocMl S.cwily ire AIIfIF'ic., Publication No. 10 (1937), 
p. 91 • • • 

• Social Security Board, TlUrJ A~ R.,orl, 19J'1 p. 17S. and Social Security 
Board, Socitll S~ ire A~, p. 6. 
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prevention of unemployment through stabilization of employment 
as upon an insurance principle. Each employer had to establish 
unemployment reserves, but he was responsible for benefits only 
to his own unemployed workers. The rates of assessment were based 
upon relative stability of employment. Responsibility for unem
ployment was definitely placed on the employer; there were no 
employee contributions. Provision was made for plans under which 
employers guaranteed employment instead of providing unemploy
ment reserves. The act was not to go into effect if, within a period 
of about a year, employers in the state were to adopt voluntary 
unemployment benefit plans covering at least 175,000 workers. 
This condition not being fulfilled, the act went into effect in 1934. 

Apart from the mounting sentiment for insurance for the unem
ployed, influences were at work to support a program of care for 
other classes of persons, especially dependent children and the aged. 
As was noted in the preceding chapter, many states were already 
providing special assistance to these classes of persons, on the basis 
of need. This program was, however, widely criticized. Particularly 
censured was the use of a means test because it generally included 
an insistence upon family responsibility. Thus many old persons 
who did not receive from their children what seemed to them or 
to others to be adequate support, were denied assistance on the 
grounds that their children could support them. The assistance 
program was also criticized by some on the ground that the pay
ments were too small.5 Further, because of the financial limitations 
of some localities in every state, and of some states as a whole, there 
was dissatisfaction with the existing state and local basis of the 
system. Moreover, state and local finances in the midst of the 
depression were getting worse, and the program faced the prospect 
of contraction rather than expansion. Finally, many of the "near
old" were bitterly critical of the minimum age limit required. In 
many states the limit was set at 70 years of age, although many 
person\ were being dropped out of the labor market at the age of 
65, or even at 60 years .. 

• In the 30 states in which old-age assistance payments were made in January 
1936, they averaged around $16 per month, with some states averaging at low at 

$ S to $10 per month. Information from Social Security Board. 
• Social Security Board, S ocu.z SeCflrity in A mericII, p. I h. 
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It would be diBicult to assay the real importance of all these criti
cisms, but it seems safe to hazard the opinion that the driving force 
which led to the rise of the Widely discussed Townsend movement, 
followed by the General Welfare Federation, Ham and Eggs in 
California, and other variants, was among "middle-class" oldsters
those who had some resources or some children at intermediate 
wage-arning or sabry levels, but who were unable to maintain 
their previous standards of living either by relying on their children 
or their private sources of income, or through state old-agc assist
ance. In many cases the parents had lost the income which they had 
been accustomed to receive from real property or other investments, 
and the earning power of their children had been seriously under
mined by the depression. It is not surprising that nearly all of the 
atremist pension movements have originated in California, where 
there is probably a heavier concentration of middle class "near~ld" 
persons than anywhere else in the country_ 

The Townsend plan' owed its popularity to the fact that it em
bodied ample remedies for the dissatisfactions people felt toward the 
existing pension system. It promised generous payments, abolition 
of the means test, support from the federal treasury, and independ
ence from reliance on children. In their economic aspects the Town
send plan and its variants were of the "crackpot" variety, but the 
strength of the support they received made them politically impor
tant and no doubt hastened action on alternative measures for caring 
for the aged. 

D. nIB EMER.GENCB OF A FEDERAL PROGRAM 

The 6rst step in the formation of a federal program of scx:ia1 
insurance came on June 8, 1934- when President Roosevelt in a 
message to Congress outlined a long-range program for the recon
struction of the economic life of the nation. Referring to scx:ia1 in
surance IS an important part of this program, he said: 

••• I am looking fOf' a sound means which I can recommend to proTide 
at once StCUJity against seYerai of the gnat disturbing factors in life 
--especially these which relate to unemployment and old age. I bdieft 

• HJt. a. D*-d • 7' C-g. I .... 'Til S.a.l s.-ity ,la ,l_' ---I 
'Uf. HeariJtc's ~fore (H_) CCllDlDimc 011 Wa,.. ucI N_ (191'), 
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there should be a maximum of cooperation between States and the Fed
eral Government. I believe that the funds necessary to provide this 
insurance should be raised by contribution rather than by an increase 
in general taxation. Above all, I am convinced that social insurance 
should be national in scope, although the several states should meet at 
least a large portion of the cost of management, leaving to the Federal 
Government the responsibility of investing, maintaining, and safeguard
ing the funds constituting the necessary insurance reserves.' 

The President followed this message by making provision for 
studies and the formulation of plans which he proposed to submit 
to the next Congress. He created8 a policy-making Committee on 
Economic Security consisting of the Secretary of Labor as chairman, 
the Secretary of the Treasury, the Attorney General, the Secretary 
of Agriculture, and the Federal Emergency Relief Administrator. 
This committee appointed a Technical Board on Economic Security 
composed of a number of officials in the government service.10 The 
committee hired a small staff of outside experts, and thereafter the 
Technical Board and the staff carried on statistical studies and 
actuarial analyses as a basis for the formulation of a program.ll 

The findings of the committee were presented to President 
Roosevelt on January IS, 1935. The basic recommendations made 
by this committee will be discussed later in connection with each 
of the specific social insurance programs, but it will be helpful to 
list the major items at this point. There were recommended:11 

I. Employment assurance: the stimulation of private employ
ment and the provision of public employment for those able-bodied 
workers whom industry does not employ at a given time. 

2. Unemployment compensation: payment in cash for limited 

• The Public Papers and Addresses of Franklin D. Roosftlelt, Vol. :J (1911), 
p. :t9 1• 

• Executive Order No. 6757, June :t9, 1934-. 
10 Report to the President of the Committee on Economic Security, Letter of 

Transmittal (1935), pp. v-vii. 
11 There was also created an Advisory Council on Economic Security comi.ting 

of citizens outside the government aervice, representing employers, employees, and 
the genellJl public, and certain other advisory groups: a committee of actuarial 
consultants, a medical advisory board, a dental advisory committee, a hospital 
advisory committee, a public-health advisory committee, a child welfare commit
tee, and an advisory committee on employment and relief. 

1J Report of the Committee on Economic Security, pp. 3-7. 
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periods on a contractual basis to those unemployed who are ordi
narily steadily employed. 

3. Old-age security: non-contributory old-age assistance on a 
needs basis for those who are now old and have no means of 
support, with federal aid to existing state systems; compulsory 
contributory old-age annuities without a means test for younger 
workers now employed; voluntary contributory annuities adminis
tered by the federal government and designed particularly for 
professional and self-employed small-income groups which were not 
to be brought under the compulsory system. 

4. Security for children: federal grants-in-aid to the states having 
systems of assistance to the children of fatherless and other "young" 
families; federal assistance to states in providing local services for 
the protection and care of homeless, neglected, and delinquent 
children, and for child and maternal health services, especially in 
rural areas. 

S. Security against risks arising out of ill health: nation-wide 
preventive health program largely financed by state and local gov
ernments and administered by state and local health departments 
with federal financial and technical aid; application of the principles 
of insurance to the problem of ill health, but without specific recom
mendation at that time." 

6. Residual relief: for the care of those people not segregated 
nor given differentiated treatment, primary responsibility to be 
returned to state and local governments with the recommendation 
"that the States substitute for their ancient, out-moded poor laws 
modernized public-assistance laws, and replace their traditional 
poor-law administrations by unified and efficient State and local 
public welfare departments." 

7. Administration: (a) creation of a social insurance board within 
the Department of Labor to administer the federal unemployment 
compensation act and the system of federal contributory old-age 

• The final outcome of this aspect of the IOcial IeCUrity recommendatioDi Wall 

let fonh in the Interdepartmental Committee to Coordinate Health and WeUare 
Activiti~ Procutlingl 0/'. Nt61iDtwl H,1Ih1l CQ"I.-c, (1931). For funhu 
analysis of this problem, lee "Medical Care," r..- MIll COfII"'I""" Problntu, 
Vol. , (1939), pp. 495-680. 
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annwtIes; (b) full responsibility for the safeguarding and invest
ment of all social insurance funds to be vested in the Secretary of 
the Treasury; (c) non-contributory old-age pensions and grants-in
aid to dependent children to be administered by the Federal Emer
gency Relief Administration, or if this agency should be abolished, 
the President to designate the distribution of its work. 

The President transmitted the report to Congress together with 
a special message recommending immediate action. After extensive 
hearings14 and debate, an act was finally passed in August 1935.11 

A new agency-the Social Security Board-was created and charged 
with the administration of the three public assistance titles of the 
act-old-age assistance, aid to the blind, and aid to dependent chil
dren-as well as the two insurance titles dealing with unemploy
ment compensation and old-age benefits (except that the specific 
pay-roll taxes for insurance purposes were to be collected by the 
Treasury Department).16 An analysis of the various specific phases 
of this act, and of its amendments, constitutes the subject matter of 
the sections to follow. 

III. SECURITY FOR OLD AGE 

A. Nature of the Problem 

It has long been recognized that a financially secure and inde
pendent old age has never been attained by more than a small 
proportion of the aged population of any country or community. 
Several factors have made this problem especially serious in recent 

,. 74 Congo I sess., Economic Security Act, Hearings before (House) Committee 
on Ways and Means on H.R. 4UO (1935); 74 Congo I sess., Economic Security 
ACfJ Hearings before (Senate) Committee on Finance on S. IIJO (1935). 

49 Stat. L. 6:l0. 

,I Other titles of the act are administered by other agencies. Title VI, providing 
for research in public health and for federal grants-in-aid to the state health llerv
ices, is administered by the Public Health Service; Title V, parts I, :l, and J, pro
viding for services to promote the health of mothen and children, for locating 
crippled children and furnishing certain medical care, and for the development of 
public ,elfare services for the care of homeless, dependent, and neglected childr.cn, 
are administered by the Children's Bureau of the Department of Labor; and TItle 
V, part 4, providing for vocational rehabilitation of the physically disabled, is 
administered by the Office of Education of the Department of Interior. The lOCial 
security programs of all these agencies began functioning in the first months of 
1936• 
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yean in the United States. One is the shift to industrial employment 
and urban living, since under conditions of farm life it is much 
easier to make a place for the older members of the family. A second 
factor is a diminution in the size of families. In the days of larger 
families the burden of parents could be more widely divided. A 
third factor has been the geographical dispersion of families and the 
consequent undermining of their solidarity and sense of unity. 

The problem of old-age security is also greatly influenced by the 
changing age distribution of the population. In 1850 over one-half 
of all persons living in the continental United States were under 20 
years of age; only 2.6 per cent were over 65 years of age.u In 
1930 the proportion of persons under 20 years of age had fallen 
to 38.8 per cent of the total population; the proportion of those 
65 years and over had more than doubled. In 1980, which is esti
mated to be the date of culmination of this movement, scarcely 
more than one-half of the whole population will be under 40 years 
of age.1I About one-third of the entire population will be 50 years 
of age and over and about one-seventh will be 65 years and over. 

B. Alternative Approaches to the Problem 

At least three clearly differentiated principles for the establish
ment of a governmental system of old-age security have been sug
gested. These are: (I) non-contributory pensions of uniform amount 
to all persons over a given age; (2) public assistance to such persons 
varying with their need; (3) old-age insurance based upon contri
butions made by prospective beneficiaries. 

The first of these principles has been widely approved because 
of its simplicity. Such difficult questions as coverage, eligibility, and 
need are resolved in a way that is generally understandable. The 
specific plans following this principle which have been advanced, 
however, have been criticized because of their cost. The Townsend 
plan, for example, with its proposal of $200 per month for all 
persons 60 years of age and over, would involve at the present 

.. W. S. Thompson and P. K. Whelpton, POptJlllioff Tr",Js iff 1M Un;," IUlUs 
(19]]), p. 109. 

• National Resources Committee, PoftJ.,;on SIII'u,ics, Part I, National Data 
(1937), p. 9. 
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time an annual expenditure of around 29 billion dollars per year' • 
-an amount which in 1938 would have exceeded 40 per cent of 
the entire national income. Even a pension of $30 a month for the 
single and $50 a month for the married persons in that whole group 
would involve an annual expenditure of about 3.7 billion dollars.sO 

A second criticism of the non-contributory pension system, and 
one that is urged also against public assistance based on need, is that 
if financed out of general taxation they divorce benefits from cost. 
For this reason there is certain to be constant pressure from the 
benefited groups to increase the benefits. In the third place, a uni
form non-contributory system is criticized on the ground that it is 
desirable to differentiate in respect to previous standards of living 
of beneficiaries, differences in cost of living between different sec
tions of the country or between urban and rural districts, and dif
ferences in the degree of need among the beneficiaries. 

A system of public assistance based on need, it is contended, can 
be made no more costly than is necessary to make sure that minimum 
essentials are provided for all aged persons, since the needs of the 
individual and his other income and resources are taken into account. 
Moreover, public assistance of this type, it is held, is based upon 
well-tried methods of selecting cases, determining need, and other
wise adapting the benefit payments to the individual. 

Both public pensions and public assistance will to some extent 
lessen the incentives to thrift, and may reduce saving. Moreover, 
if the means test is employed in granting public assistance, since the 
private income of a beneficiary will correspondingly diminish his 
assistance payments, he has no financial incentive to make any pro
vision for his old age unless he believes he can succeed in getting 
beyond dependency. 

The third suggested alternative is an insurance system based upon 
a contributory principle. Under such a system there is a direct 
relationship between the individual benefits received and the con
tribu\ons made, though not necessarily an exact one such as exists 
in private insurance or savings.11 

II 76 Congo 1 sess., The Social Security Act Amendmentl of '939, p. 863 . 
.. The same, pp. 82.7-18. 
II In almost every old-age social insurance system theft ia a comiderable amount 
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The importance of a relationship between contributions and bene
fits, in both its social and political consequences, can hardly be 
exaggerated. It enhances the feeling of personal responsibility in 
each member and thus discourages the appearance of wild pre> 
pows .. • The significance of this point is often misunderstood-some 
individuals interpreting the pay-roll tax now levied in the United 
States for old-age insurance as essentially similar to a sales tax, and 
arguing that it is a matter of complete indifference whether the 
money is raised in one way or another, so long as there is a broad 
base for the tax. A general sales tax does not, however, impress upon 
the beneficiaries the costs to them which are involved. Another 
advantage of the contributory system is that it can provide higher 
benefits for higher-wage classes or higher-standard areas, without 
the opposition that would arise if this were attempted on a tax basis. 

The major criticism which has been levelled against the insurance 
system is that it cannot, at least in the beginning, satisfactorily cover 
the entire population. Two important groups must necessarily be 
eliminated: (I) those who are already past working age and cannot 
make the contributions necessary to a significant annuity, and (1) 
those who are engaged in pursuits in which the contributory system 
cannot be easily administered. Examples of the latter are farmers, 
agricultural workers, and the self-employed." 

Considering these three types of systems, the Committee on Eee> 
nomic Security came to the conclusion that the non<ontributory pen
sion idea is untenable as a permanent system, that public old-age 
assistance based on need is the only practicable method of dealing 
with those who are already old and with those residual classes who 

of "levelling" in favor of short-time or low-wage contributon, and againlt the 
l0'!f-time or higher-wage contributors. 

AD example of belief in the impelling force of the contributory lfItem at a 
factor in political .. nity it furnished by the Swedish lfItem. Despite the fact that 
by far the larger share of the benefits received it buecI upon inclividoal need and 
only a unall share upon insurance rights, the Swedes consider it desirable to main
tain this unall insurance feature .. a permanent part of the system, notwithstand
ing the inerealed COlt of administration. Compare Helen Fisher Hohman, OlJ-.4 K. ;" '_""I 4 ProgNM of SocMl S~, Social Security Board. In press. 

-In the first year of contributioDl ander the present national Social Seearity Act 
only about three-fifth. of the gainfully occupied penoDi in thia country earned 
wages which were taxable. 
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cannot be brought into an insurance system, but that for all the 
rest the preference should be given to contributory insurance. It 
therefore devised, and Congress finally approved;' a system of 
public old-age assistance to take effect immediately, and a compre
hensive long-range system of old-age insurance under which annu
ities would become payable five years after contributions began. 
In the long run this latter plan was to provide old-age security for 
the bulk of the people on the basis of contractual rights set forth 
in the law. These two systems will be treated in the next two 
sections. 

C. Old-Age Assistance 

The provision for the establishment of a system of public old-age 
assistance was easily framed. For the past decade or more the 
various states had been experimenting with such systems. By 1935 
there were twenty-eight states and two other jurisdictions with pro
grams in operation or at least on the statute books.25 This system 
was extended by providing for federal grants-in-aid to the states, 
subject to certain broad conditions. The federal government, it was 
provided, should match equally the amounts paid by the state to 
each qualified individual, with the proviso that the federal contri
bution should not exceed a maximum of $ I 5 per month per indi
vidua1.26 It is important to note two points which gave rise to much 

"On Aug. 14, 1935 (49 Stat. L. 62.0) • 
.. Social Security Board, S adal Security in A merica, p. 161 • 
.. The conditions of this grant are set forth in Title I, section 2. of the Social 

Security Act, as follows: "(a) A State plan for old-age assistance must (I) provide 
that it shall be in effect in all political subdivisions of the State, and, if admin
istered by them, be mandatory upon them; (2.) provide for financial participation 
by. the State; (3) either provide for the establishment or designation of a lingle 
State agency to administer the plan, or provide for the establishment or deligna
tion of a single State agency to supervise the administration of the plan; (4) pro
vide for granting to any individual, whose claim for old-age assistance is denied, 
an opportunity for a fair hearing before such State agency; (5) provide luch 
methods of administration (other than those relating to selection, tenure of office, 
and compensation of personnel) as are found by the Board to be necessary for the 
efficient operation of the plan; (6) provide that the State agency will make such 
reports~in such form and containing such information as the Board may from 
time to time require, and comply with such provisions as the Board may from 
time to time find necessary to assure the correctness and verification of such reports; 
and (7) provide that, if the State or any of its political subdivision. collects from 
the estate of any recipient of old-age assistance any amount with respect to old-age 
assistance· furnished him under the plan, one-half of the net amount 10 collected 
shall be promptly paid to the United States. Any payment 10 made shall be de-
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criticism. T~ese are the failure to provide for minimum standards 
of payment and for variable grants to the states. 

Minimum stanaMds 01 payment. In the original draft of the 
act there was a provision that payments to individuals in the states 
should be at a level sufficient for "minimum health and decency," 
but Congress eHminated this provision. In the absence of any stand
ard, there have developed wide differences between states in the 
benefits paidl1 and these have been cited as an argument for uni
form, direct, generous federal pensions. 

Variahlll grants. The act provides for a system of matched, as 
distinct from variable, grants to the states by the federal govern
ment. The fact that the states differ widely in their basic economic 
capacity to provide welfare services to their inhabitants has led to 
proposals that the federal government should vary its grants-in-aid 
with a view to equalizing these differences. For the poorest states 
it is proposed that the federal matching ratio be increased, with inter
mediate gradations in the matching percentages for states ranking 
between the top and the bottom in economic capacity .• 8 

D. Old-Age Insurance 

The system of old-age insurance as finally enacted by Congress 
was set forth in two titles of the Social Security Act of 1935: Title 
II-Federal Old-Age Benefits, and Title VIII-Taxes with Respect 
to Employment. The following summary·1 outlines the essential 
features of that system as originally enacted. 

poaited in the Treasury to the credit of the appropriation for the purposes of this 
title, 

"(b) The Board shall approve any plan which fulfilla the conditionelpCcified 
in lubeection (a), except that it shall not approve any plan which impoees, as a 
condition of eligibility for old-age assistance under the plan-( I) An age require
ment of more than 65 yean, except that the plan may impoee, eilective until Janu
ary I, 1940, an age requirement of as much .. 70 yeanl or (a) Any residence 
requirement which excludee any reaident of the State who has resided therein five 
yean during the nine yean immediately preceding the application -for old-age 
alaistance and h .. resided therein continuously for one year immediately preceding 
the application I 01' h) Any citizenship requirement which excludee any citizen of 
the United States.· 

• For detailed statistics, tee recent iasuee of the SocMl SlcwiI, BtJUt;"" 
• Bills establishing, directly or indirectly, variable federal matching percentages 

have been introduced in Congress, hut thus far none has paaed. 
• Social Security Board, 80",,1 81C11,;11 ill A.uric., p. all iI. 
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Coverage .. Old-age benefits are to be based upon wages received in 
employments performed within ~he United States, Alaska, and Hawaii 
except for: agricultural labor ; domestic service in a private home; casual 
labor not in the course of the employer's trade or business; service per
formed as an officer or member of the crew of a vessel, documented 
under the laws of the United States or of any foreign country; service 
performed in the employ of the United States government or of an 
instrumentality of the United States; service performed in the employ 
of a state, a political subdivision thereof, or an instrumentality of 
one or more states or political subdivisions; service performed in the 
employ of a corporation, community chest, fund, or foundation, organ
ized and operated exclusively for religious, charitable, scientific, literary, 
or educational purposes or for the prevention of cruelty to children or 
animals, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual; employment by a carrier as defined 
in Railroad Retirement Act of 1935. 

Eligibility for benefits. To be eligible for old-age benefits an individual 
has to be: at least 65 years of age; have not less than $2,000 total wages 
from employment in a covered industry after December 31, 1936, and 
before the age of 65; and be employed for wages on some day in each 
of 5 calendar years after December 31, 1936, and before the age of 65. 

Monthly old-age benefit payments. Monthly benefits are first payable 
on January I, 1942. The amount of the monthly benefits payable is 
determined as follows: 

Total Wages from Included Employments after Dec. 
31, 1936, and prior to Age 65 

(Not counting wages from anyone employer in excess 
of $3,000 annually) 

Proportion of Total 
Wage. Paid at 

Monthly Benefiu 

First $3,000 ................................ 1/2 of 1 per cent 
Next $42,000 .........•••.•...•....•..•..... 1/12 of 1 per cent 
Allover $45,000 ...• 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 • 0 0 ... 01/24 of 1 per cent 

The maximum monthly benefit is $85. 

Lump-sum benefit payments. Individuals whose total wages or periods 
of service are insufficient for them to qualify for monthly benefits are 
paid, upon reaching 65, a lump sum equal to 3~ per cent of the total 
wages from included employment after December 31, 1936, and before 
the attainment of age 65. Upon death of individual before age 65, death 
benefits will be paid equal to 3~ per cent of his total wages from included 
employlhent after December 31, 1936. If a person dies without having 
received at least 3~ per cent of his wages in a lump sum or monthly 
payments, the difference between such 3~ per cent and federal payments 
previously made will be paid as a death benefit. 
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ReJuction of benefitl. An amount equal to one month's benefit will 
be deducted for each month in which a qualified individual who has 
attained age 65 receives wages for regular included employment. 

F eJera/, tHiministrshon. Social Security Board determines the qualifi
cations of the individual and the amount of benefits payable, and certifies 
to the Treasury penons entitled to payments. 

TU6I. 

Yean 

1917·39 
1940-42 
I 943-4J 
1946·41 
1949. 

Elleae Tax on 
Employen' Pay 

Rolla 
(Per cent) 

..................... 1 

..................... I~ 
....•.•.............. 2 
..................... 2~ 
. .................... 1 

Income Tall on 
Employeea' Wagea 

(Per cent) 

I 
I~ 
2 
2~ 
3 

In working out a system of contributory insurance, the staff of the 
Committee on Economic Security was faced with a series of funda· 
mental issues on which there were marked differences of opinion. 
A review of these fundamental issues, and of the decisions which 
were made regarding them, is essential to an understanding of the 
old-age insurance provisions of the Social Security Act. 

A j6aertJ or • slattl system' An issue which arose very early in 
the discussions was the question whether the old-age insurance pro
gram should be on a federal or a state basis. Some argued that both 
for administrative and for constitutional reasons the program should 
be established on a state basis. Others held that the high mobility of 
the American people made the problem of transferring insurance 
rights from state to state for millions of beneficiaries extremely 
difficult, and for this and other reasons urged that the system be 
placed on a national basis. The latter view prevailed and in the 
Social Security Act old-age insurance was made a purely federal 
system. 

Constilutionalily. A full-Hedged federal contributory system, 
however desirable it might be from theoretical and practical points 
of view, involved certain constitutional difficulties. Precedent de
cisions indicated that the spending powers of Congress were little 
subject to attack: in the courts; therefore the benefit program seemed 
to be legally safe. So, too, Congress was conceded to possess wide 
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latitude in levying taxes for general purposes. The difficulty came 
in the fact that a specific levy for the benefit of specific classes of 
persons might be held to be not a tax, and thus open to challenge. 
The Committee therefore decided to set up a benefit program and 
a tax system independent of and only vaguely related to each 
other.so The receipts were to be labelled as taxes, not as contri
butions. 

When the Social Security cases came up to the Supreme Court, 
counsel for the government argued that the benefit structure was 
independent of the tax structure and could be administered quite 
apart from it. What part this argument played in the final deter
mination of the constitutionality of the old-age insurance program 
no one can say with certainty, but it does appear as one of the 
points in the opinion declaring the old-age titles of the act consti
tutional. 31 

Extent oj selj-support. A third question concerned the extent to 
which the program should be self-supporting. In the British and 
some other European systems, provision is made for a government 
contribution to supplement the contributions of the workers and 
their employers. The opinion of the Committee on Economic Se
curity was that the limitations of coverage, at least in the early 
years of the system, were so great that it was preferable that the 
program be financed for a considerable period of time solely by 
covered workers and their employers. The tax rates recommended 
were expected to finance the system on a self-supporting basis for 
approximately 25 years.S2 However, when this question came before 
Congress, the Secretary of the Treasury urged that the tax rates 
established in the first draft of the bill should be stepped up so 
that the system would be self-supporting in perpetuity,83 and Con
gress accepted the Treasury's recommendations. 

Socialized or individualized benefits. The fourth issue of major 
importance was whether the benefits should be "socialized" or "indi-

30 The same, p. Z I O. 
31 75 Congo I sess., Constitutionality of the Social Security Act, S. doc. 74 

(I~PS7): 1 S . B d S . 1 S . . A • OCla ecurrty oar, oeJa ecurtty m nmerlca, pp. 2.04-07. 
33 74 Congo I sess., Economic Security Act, pp. 897-900. 
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vidualized." Some believed that the thinking of the American 
people was permeated with private life insurance concepts and that 
they would strongly support only a system which had those same 
characteristics-that is, a close tie-up between individual contribu
tions and individual benefits. Others pointed out that in all Euro
pean systems there was a considerable degree of levelling or 
socialization, and urged that the program might as well be put on 
this basis at the start. The result was a compromise. The act bore 
the imprint both of private life insurance concepts and of equali
tarian sentiments. 

An example of the former is found in the fact that the retirement 
benefits were based in part upon the accumulated lifetime earnings 
of the individual, thus carrying out the principle of contributions; 
while the latter point of view is exemplified in the provision that 
on the first $3,000 of earnings the benefit rate be twelve times as 
high as on earnings above $45,000. 

The establishment of the reserve method of financing (discussed 
below) constituted further evidence of the influence of private life 
insurance concepts in the plan. Another illustration was the arrange
ment that the contributing employee (or his estate) would in every 
case receive from the system more than he himself had paid in. 
This was guaranteed in three different ways: lump-sum payments 
(3 Yz per cent of total wages received) to estates of covered workers 
dying before age 65; lump-sum payments (3Yz per cent of total 
wages received) to those individuals who would reach age 65 but 
would not qualify for monthly benefits; and lump-sum payments to 
. estates of beneficiaries who died before receiving in benefits an 
amount equal to 3 Yz per cent of the total wages received. 

The socialized concept of old-age security was further illustrated 
by the provisions that retirement benefits were to be paid only if 
the individual actually retired from work, and that in any month 
in which he receivea wages from regular employment his old-age 
benefit for that month was to be cancelled. 

Reserves. The fifth fundamental issue which was considered by 
the Committee on Economic Security was the method of financing. 
Should the program be put on a "pay-as-you-go" basis or upon a 
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reserve basis? There was no disagreement regarding the fact that 
the "pay-as-you-go" basis would be simpler administratively and 
financially. However, advocates of the reserve idea emphasized 
certain inherent difficulties in the use of the "pay-as-you-go" method. 

It was pointed out that in a system under which benefits are paid 
only to those who reach retiring age after the system is established, 
there will be comparatively small benefit payments in the early 
years before many individuals are qualified, while in the later years 
the payments will become much larger." By levying in the early 
years rates considerably higher than are needed to support current 
benefit payments, a reserve can be accumulated, from the interest 
on which part of the cost in later years can be covered. Contributions 
can thus be kept more nearly uniform over the entire period. 

It was estimated that in order to support the benefits provided in 
the Social Security Act, it would be necessary, when the system was 
fully matured, if no reserve were accumulated, to raise contributions 
amounting to 10 per cent of the pay roll (5 per cent from employers 
and 5 per cent from employees). It was the judgment of the staff 
of the Committee that this might constitute too heavy a burden 
upon employers and employees, especially in view of the fact that 
other types of insecurity than old age might in time be insured 
against. The Committee therefore recommended a tax schedule 
starting at I per cent of pay roll (employer and employee rates 
combined), and rising gradually at five-year intervals to a maximum 
of 5 per cent. This was calculated to provide a reserve fund some
what in excess of IS billion dollars, to be attained in 1965." 

Congress decided to make the system more nearly self-sup
porting by levying higher taxes and accumulating a larger reserve. 
It was provided therefore that the tax rates begin at 2 per cent of 
pay roll (I per cent each from employers and employees), and 
rise at three-year intervals to 6 per cent (3 per cent from employers 

II In the Railroad Retirement Act, with a program designed for a lingle indu.
try, eli~'bility is based retroactively upon past employment. ThUl the railroad 
retirement system carries a relatively heavy burden in its early yean. 

II For details of tax rates and reserve fund, see Social Security Board, Social 
Security ;n America, pp. :1l0-14. 
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and 3 per cent from employees) in 1949 and thereafter. The pur
pose of this change was to create a reserve of sufficient size so that 
the interest upon it would be large enough to cover the deficit be
tween the income yielded by the taxes and the disbursements in
volved in benefit payments. The reserve under these circumstances 
would exist in perpetuity. The actuaries of the Committee on Ec0-
nomic Security, whose calculations were of necessity mostly guess
work," estimated that under the plan adopted the reserve fund 
required for this purpose, as well as the amount which would be 
accumulated, would be about 47 billion dollars by 1980." The actu
aries, of course, were unable to guarantee either that such a reserve 
would eventuate from the tax receipts and benefit payments set 
forth in the act, or that this figure measured the reserve which 
would be necessary to meet the specifications established by Con
gress-that is, that it be large enough so that the interest payments 
would meet the annual deficit. 

Several major criticisms of the reserve system developed after 
the plan went into operation. One of the most common objections 
was that the reserve funds were being invested by the Treasury 
in special obligations, the proceeds of which were used for financing 
the current federal deficit. Hence, it was argued that the funds 
which were supposed to be set aside for the old folks in future years 
were being spent on public works, farm benefits, and other adminis
tration measures. Sometimes this argument took a naive form, such 
as the criticism that the Treasury was not setting aside these old-age 
receipts in cash or in gold until they should be needed to pay bene
fits. The warning frequently broadcast to working people that "your 
money isn't there--it's been spent" is indicative of this type of 
reasoning. 

Some economists attacked the reserve as a deflationary inBuence 
in the economy. The reasoning for this position runs somewhat as 
follows: the economic system is suHering currently (and perhaps 

• w. It. William-, "Colt Facton ia Old-Age 1DauraDce." locMl I~ 
Bwum., JulJ lUI. pp. ,-I,. 

• 74 Cong. I .-.. Tiu locW ,_""", Bill. S. rep. ,as Clns). p. ,. 



u:&6 GOVERNMENT AND ECONOMIC LIFE 

more or less permanently) from over-saving or under<onsumption; 
the pay-roll taxes abstract purchasing power from the workers, 
diverting it from consumption to savings; if there are no corre
sponding benefit payments the net result is an accentuation of the 
over-saving which already exists. Therefore, the extent to which 
the reserve is bu:ilt up in any year is the measure of its deflationary 
influence. 

Some individuals contended that investment in government bonds 
would result in "unproductive" capital expenditures (roads, parks, 
museums, schools) as contrasted with the more "productive" ex
penditure in private investments (factories, railroads, office build
ings). These critics often expressed the fear that the reserve fund 
would draw savings away from the private capital market and ham
per private investment in future years. 

A political argument which was often advanced was that the 
existence of these surplus funds flowing into the Treasury every 
year would lead Congress into extravagant appropriations for pur
poses which would never be authorized if alternative taxes had to be 
raised in order to finance them, or if funds had to be borrowed in 
the market. Congress, like all other legislative bodies, is reluctant 
to tax, and therefore is likely to weigh appropriations carefully 
when new taxation will be required; but with the reserve available, 
it is argued, the spending habits of Congress would not be subject 
to this salutary check. 

This is not the place to enter into an exhaustive analysis of the 
economics of the old-age reserve,88 but a brief consideration of these 
criticisms may serve to clarify the issues. In the first place, the 
deflationary influences (if any) of the old-age insurance system 
should be considered only in relation to government finances as a 
whole. On June 30, 1939, after two and a half years of tax collec
tions, the reserve reached a total of 1.2 billion dollars;" yet over 
this same period the expenditures of the entire federal government 
had ¥ceeded revenues from all sources by more than 3 billion 

• For some discussion of this problem by persons with differing viewpointJ, eee 
76 Congo 1 sess., The Social Security Amendments of '939 . 

.. Social Security Board, Fourth Annual Report, '939, p. :&l0. 
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dollan. '0 In fact, the old-age reserve was in considerable measure 
offset by other Social Security expenditures; for example, in the 
period referred to, federal grants-in-aid to the states for old-age 
assistance totaled about 457.2 million dollars, over one-third of the 
amount in the reserve fund at the end of the period.'1 

Second, the question of the relative social productivity of various 
forms of capital goods should not be confused with the question 
of their capacity to yield a money income. A toll road built by private 
capital, for example, may yield interest on the investment, but it 
would have no greater social productivity than a similar road built 
with public funds and made freely available. However, there is this 
difference. In private investment each project's value (in so far as 
this can be measured in money terms) is subjected to a market test; 
while government investment does not ordinarily undergo such a 
test, item by item. Consequently, there is a greater risk that govern
ment investment, especially if limited in its choice of projects, might 
(for example) use too much of the nation's savings in laying out 
parks or building roads." 

Third, the accumulation of a reserve does not have the function 
which is traditionally associated with the reserves of insurance com
panies; indeed it serves no real purpose in the financing of benefits. 
The total amount of taxes levied must always be at least equal to 
the total amount of the benefits, regardless of whether there is a 
reserve or not, since the interest on the reserve must itself be fi
nanced out of taxes. In the absence of a reserve, the special taxes in 
the early years need only be sufficient to meet the lower level of 
benefit payments. What the accumulation does in these earlier years 
is to provide funds for other government payments, while in the 
later years it will serve no useful purpose, except as its existence on 
paper may create a moral obligation on future Congresses to con
tinue the system. 

Nothing more than an implied pledge exists, to be sure, thai 

• See current issues of the T,.,tUUI'Y Bulkl;". 
• The major deflationary influence of the old-age insurance I)'Item, however, 

results from the eft'ect of the pay-roll tall: on employment. 
• For further analysis, lee Chap. XXIX. 
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future Congresses some decades hence will continue the system 
in operation. Many doubt that this is enough protection for present 
contributors; they want some tangible evidence that these claims 
shall have first consideration, and suggest that the deferred obliga
tions of the government be recognized through the issuance of 
bonds. Congress, so the argument runs, would have to tax for the 
payment of interest on government bonds or repudiate the debt, 
whereas it would be much less certain to tax for old-age benefits. 

The validity of this argument is difficult to assess. The strength 
of a claim represented by government bonds is undoubtedly strong; 
but nations have been known to repudiate them, and at times to 
scale them down, directly or indirectly. On the other hand, after 
the German inflation, when bonds had become worthless, old-age 
insurance rights in Germany were revalued in the new money. 
Thus, it may well be that the moral claim of the old-age beneficiaries 
is stronger than their legal rights. 

The pay-roll tax. The pay-roll tax became an issue in the election 
campaign of 1936, and subsequendy there was more extensive dis
cussion of the merits of this tax. Two criticisms seem worthy of 
comment. 

First, it is contended that through a pay-roll tax the cost of 
old-age insurance falls almost wholly on the workers-directly in 
so far as it takes the form of employee contributions or leads to 
reduction of wages, and indirectly to the extent that the employers' 
share is passed on in higher prices to the ultimate consumers, the 
great majority of whom are workers and their families. It is argued 
that the burden should be borne more largely by other groups 
through the substitution, for example, of income and inheritance 
taxes, or as the Townsendites urged, a universal transactions tax 
(though the latter would probably be similar in incidence to the 
pay-roll taxes). 

Second, the plight of the excluded classes is emphasized. In so 
far a, the employers' tax is passed on to them, they bear part of 
the cost of the system but receive none of the benefits. Furthermore, 
some of these excluded classes (agricultural workers and domestic 
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servants, for example) are among the least able to carry such a 
burden. 

In countering these criticisms it has been held that the pay-roll 
deductions tend to develop in the minds of the masses who partici
pate in the program a sense of financial responsibility, and aid there
fore in preserving political sanity in the general population with 
respect to these matters. Furthermore, it is pointed out, the deduc
tions need not be viewed as taxes at all, but rather as contributions 
( compulsory, of course) toward an eventual asset. In govern
mental retirement systems-federal, state, or local-the govern
ment employees do not consider their retirement payments as taxes. 
Finally, it is held, the pay-roll taxes need not, by themselves, meet 
all the acceptable standards of sound taxation. The tax system of the 
government must be viewed as a whole. There are already in 
existence steeply progressive income and inheritance taxes, and it 
may well be that the pay-roll tax, even if regressive, does not 
unbalance the whole tax structure. 

R6'lJision 0/ th4 progrQm-SOC;QZ security Qmenaments 0/1939. 
Many of the questions which had been raised concerning the old-age 
insurance system came to the attention of Congress in the spring of 
1937. In May, the Chairman of the Senate Finance Committee 
appointed a special committee of three members to co-operate with 
the Social Security Board in studying the advisability of amending 
the old-age insurance provisions of the Social Security Act." The 
special committee and the Board jointly appointed an Advisory 
Council consisting of six persons representing employers, six repre
senting employees, and thirteen representing the general public. 
The Council held a series of meetings during 1937-38, and rendered 
a final report in December 1938. In January 1939 the Social Security 
Board also made a report" to the President and to Congress con
cerning proposed changes in the Social Security Act. 

On the whole, the Board and the Advisory Council recommended 

• PreSl Announcement, May 1937. Reproduced in FM R'ton "/ Allw",., 
C "flrtdl ... S ",;'1 S 'C1IriIy (I 93. ), p. 1 • 

.. Social Security Board, Pro,,,,,tl C"-gn ;" 'M S"ci4I S,cwily A" (1939). 
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the same general changes. The Board emphasized particularly 
certain basic principles which they believed must underlie an old-age 
security system consisting of both insurance and assistance. The 
Board said: 

The basic problem of old-age insurance is to make the system more 
immediately and· fully operative without destroying the reasonable rela
tionship which must exist in such a program between benefits payable and 
past earnings. Such a relationship must exist under any system of retire
ment insurance, whether social insurance or an industrial pension plan, 
unless the term "insurance" is to lose all its meaning. For the protection 
of future beneficiaries and future taxpayers it is essential that this reason
able relationship be maintained; just as in the case of old-age assistance 
it is necessary to maintain a reasonable relationship between assistance 
granted and the needs of the individual. U 

In summary, the Advisory Council and the Social Security Board 
recommended that payment of old-age benefits should be advanced 
from January I, 1942 to January I, 1940; that the old-age benefits 
payable in the early years should be increased, but that the eventual 
cost of the revised benefits should not exceed those in prospect under 
the existing act; that benefits should be paid to wives of annuitants 
and to widows of insured workers, and to children left dependent 
upon the death of an insured worker. The Council was also in unani
mous agreement as to the desirability of paying benefits for total and 
permanent disability, but did not reach agreement on the timing; 
some members favored immediate legislation, while others believed 
the problem should receive further study. 

The Board made one important recommendation with respect to 
benefits, namely, the utilization of average wages instead of total 
accumulated wages as the benefit base. The average wage would be 
obtained by dividing the total accumulated wages by the length of 
time during which an individual might have worked in covered 
employment (regardless of whether or not he actually held such a 
job during such period). Thus the benefits payable in the early 
year~f the system would be substantially higher, as compared with 
the later years, than under the old plan, since they would be related 

"The same. 
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to the average wage-earning capacity of the individuals who were 
near retirement age, and not to their relatively small total accumu
lations. To compensate in part for the possibility that the worker's 
earnings (and consequently his eventual monthly benefits) might 
decline after middle age, the Board recommended that in addition 
to the average ,wage there should be taken into account, in the 
computation of benefits, a small percentage increment, based on 
length of time insured, to be added to the basic benefit. Thus, two 
workers with the same average wage upon retirement would receive 
different benefits if one had worked longer than the other. 

With respect to coverage, both the Council and the Board recom
mended extension to certain excluded classes, mentioning particu
larly employees of non-profit institutions and of farms, domestic 
employees, and ultimately self-employed persons and government 
employees. With respect to finance, it was recommended that in 
addition to the pay-roll taxes on employers and employees, there 
should be federal financial participation out of general revenue j 
that the old-age insurance fund should become a trust fund with 
automatic crediting to that fund of the taxes levied for that pur
pose j that the reserve should consist of a reasonable contingency 
fund only j and that changes in the tax schedule should be post
poned until after the rates of 1 ~ per cent each upon employer and 
employee were in effect." 

Extensive hearings on proposed amendments or revisions of the 
Social Security Act were held by the Ways and Means Committee 
of the House of Representatives:' and later by the Senate Finance 
Committee. The Ways and Means Committee later reported to 
the House of Representatives in May 1939 a bill entitled "Social 
Security Amendments of 1939," which was eventually passed, in 
amended form, by both houses." 

Significilnc_ 0/ ,"_ &hiI"ges. While the new old-age insurance 
measure embodies many of the same fundamental principles as the 
old one, some very important modifications were introduced. The 

• For details, see Fitwl R'1orl 01 1M .Uflisory c-a " SocUJ s,cwity. 
• 76 Congo 1 eess., TM SocWl S.cwity .leI A"",w-u 0/1939. 76 Cong. 1 

leIS., Socitll S.CtIriIy. Hearings before (Senate) Committee on Finance (1919). 
• For a summary analysis of this act, see pp. ula-ll. 
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most important of these was the fact that the insurance benefits 
were "socialized" to a much greater extent than in the original act, 
in which benefits were payable to an individual wage earner without 
reference to his family or dependents. Under the revised act, bene
fits are paid to the retired annuitant and to his wife if aged 65 or 
over, and the amount of the benefit is increased on behalf of any 
children under 18 years of age if in school. Survivors' benefits are 
also paid to the widow of the annuitant when she reaches retirement 
age. To illustrate, if a single man after retirement would draw a 
benefit of $40 per month, a married fellow-worker, with exactly the 
same wage record, would draw $40 for himself and $20 on behalf 
of his wife, if she was also of retirement age. Should a retired bene
ficiary have a dependent child under 18 years of age, going to 
school, an additional $20 per month would be allowed for the 
child. 

A second important modification is the provision that the widow 
and children of an insured worker who dies at any age are entitled 
to survivors' benefits until all children have reached the age of 18 
years, if they are in school. This is in addition to the survivors' 
benefits paid the widow (if her husband died fully insured) upon 
the attainment of retirement age. The provision for these benefits 
to the widows and children of deceased workers greatly expands the 
protection afforded under the system, and meets a demand which 
in the case of younger workers is in certain respects more urgent 
than the demand for a retirement benefit many years in the future. 

Third, an effort was made to keep the costs of the new system 
within the bounds set by the old system. This result was accom
plished by reducing the benefits to single men and women, by 
eliminating lump-sum benefits to workers ineligible for retirement 
benefits, and by limiting the lump-sum payments to the estates of 
workers who die before reaching retirement age to a maximum of 
six times the basic monthly benefit, and by making this lump-sum 
paym~t only when no survivor is immediately entitled to an an
nuity. The savings achieved by these changes are expected to provide 
the funds for wives', widows', and dependent children's benefits. 

A further important change was the "freezing" of the pay-roll 
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taxes for the next three years, 1940-42, at I per cent each from 
employers and employees, and the amendment of the provisions 
concerning the old-age reserve account so that in the future the 
goal is not to provide a large reserve, but only a "contingency" 
reserve of much smaller proportions. After 10 or 15 years the pay
roll taxes, together with the interest on this reduced reserve, will 
probably be insufficient to pay the benefits that are provided for. 
It will be necessary either to reduce benefits, to increase pay-roll 
taxes or to make government contributions from general revenue. 

No provision was made in the revised legislation for the worker 
who becomes disabled by accident or disease before he reaches 
retirement age. The Advisory Council and the Social Security 
Board both recommend that provision should be made eventually, 
but not immediately, for disability benefits to such workers and 
their families. 

Railroad retirement. A separate system of old-age insurance for 
railway workers was provided in the Railroad Retirement Act of 
1934. This act was declared unconstitutional by the Supreme Court 
in May 1935. A second act approved in August 1935 resulted in 
protracted litigation. At the suggestion of President Roosevelt, a 
conference of railroad managements and railroad unions met and 
devised a mutually acceptable retirement system, which led, in 
June 1937, to congressional amendment of the 1935 act. Benefit 
payments began in July 1936 and have continued without interrup
tion but did not reach any considerable proportions until after the 
amendments of June 1937'" 

The railroad retirement system has the same general charac
teristics as the larger old-age and survivors' insurance program, with 
taxes or contributions'O from employers and employees, and with 
benefits based upon the previous earnings history of the worker. 

• A considerable number of the railroad companies had earlier established 
private retirement system. for their employeesl lOme of these ayatema had been in 
operation for many years. The worken, however, became im:reaaingly dissatisfied 
with these private systems. They favored a eeparate system for railway workers over 
merging with the general social eeeurity system which was then being considered. 

• The excise tax OD employers and the income tax on employees begin at a~ 
per cent each in 1937 and rise by ~ per cent each every 3 years until they reach 
3~ per ceot each in 1949. 
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In certain respects, however, they are different. In the first place, 
the railroad retirement system took over the private pension systems 
which had preceded it, including payments already being made to 
railroad workers previously retired. Second, the railroad retire
ment system includes provisions for payment of benefits for per
manent total disability, which have not so far been incorporated in 
the general old-age and survivors' insurance system. Such benefits 
are limited to workers who either have 30 years' service or are over 
60 years of age. Third, the qualifications required for eligibility for 
retirement benefits differ greatly from those in the general social 
security program. Under the railroad act, service prior to the pas
sage of the act is recognized up to a total of 30 years. Fourth, 
benefits under the railroad system are considerably higher than 
urider the larger program, but this is partly offset by the fact that 
the railroad act makes no provision for benefits to dependents. 

Thus far there has been no legislative provision governing any 
overlap between the railroad system and the general system. It is 
possible now that workers entitled to railroad retirement benefits 
may also acquire eligibility under general old-age and survivors' 
insurance, and will have legal rights to benefits from both systems 
simultaneously. 

E. Old-Age Insurance in Operation 

Below is set forth a statistical analysis of the operation of our sys
tem of old-age insurance. 

OLD-AGE INSURANCE: FEDERAL TAXES COLLECTE~ CERTIFIED LUMP-SUM 
PAYMENTS, AND EMPLOYEE ACCOUNTS J!.STABLISHED 

Federal Taxes Certified Lump-Sum Paymentsb Employee 
Accounts 

Year Ending Collected E.tablished 
June 30 (In thousands Number of Amount (Cumulative 

of dollars)- Claims (In dollars) total)" 

1937 ...... 198,341 4,419 59,612 30,296,470 
1938 ...... 510,551 165,203 5,855,755 39,565,157 
193~ ..... 529,443 212,053 14,315,164 44,727,520 

- Annual Report 0/ the Social Seturit~ Board, I9J8, p. 157; the same, I9J9, p. "+
b The same, I9J8, p. 173; I9J9, p. 130. 
• The same, I9J9, p. 118. 
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OLD-Ao. IN.UUNC.: TarA I. Nu .... a 0' Ew,I.OYu. COV ... D, TarAi. TALUU 
WAO •• , AND Anuo. WAO .. , aY hrnaVAL or EAaN.NO., 1937· 

Interval 01 
Employee. Reported Taxable Wagca 

Earninll' Number 
PtrCenl 

Amount 
PtrCenl Average per 

(In dollar.) (In (In thouaanda Employccb 
thousand.) oj To/al or dollar.) oj To/al (In dollars) . 

1- 99 .... 4,412 14.6 170,762 0.6 39 
100- 199. " . 2,249 1.5 330,018 1.2 147 
2()()"" 299." . 1,802 6.0 446,532 1.1 248 
3()()"" 399." . 1,643 5.5 572,185 2.1 348 
400- 499 .... 1,545 5.1 693,815 2.6 449 

500- 599 .... 1,521 5.0 834,117 3.1 548 
600- 699 .... 1,539 5.1 997,468 3.1 648 
700- 799 .. " 1,538 5.1 1,152,842 4.3 749 
800- 899 .... 1,394 4.6 1,182,686 4.4 848 
900- 999 .... 1,336 4.4 1,265,962 4.1 948 

I, {)()()-1, 499 .... 5,272 11.5 6,486,143 24.2 1,230 
1,500-1,999 .... 3,087 10.2 5,306,683 19.8 1,719 
2, {)()()-2, 499 .... 1,334 4.4 2,958,638 11.0 2,217 
2,500-2,999 .... 605 2.0 1,647,116 6.2 2,723 
3,000 and over .. 880 3.0 2,780,399 10.4 3,161 

Total. ..... 30,158 JOO.O 26,825,366 JOO.O 890 

• Compilation bued on wagc item. poated by July 9,1938 rclating to 93 pcr cent or 
total taxable walJc. reported for 1937 and 96 pcr ccnt or estimated total number of 
cmployce. reccivlDg .uch walCI in 1937. Data arc corrected to Mar. I, 1939. Soti'" 
Sltu,.i/, Bull,';" March 1939, p. 7. 

Preliminary data for 1?38 .upplied by the Social Security Board indicate 31.3 mil
lion employcca and ~8.6 billion dolla,. of taxable wages. 

b Average affected by part-time employment in covered industries. 

lUJLaoAD RaTl .... aNT: Nu .. na 0' ANNumas AND PaNSIONS IN Foaca, 
AMOUNT 0' BaNulTs PAYAaU Paa MOIITR, AND AMOUNT 0' 

BaNulT PAYMaNTS C.aTlnaa-

Number or Amount of Benefit 

Year Annuitica Amount or Benefits Pa&:ents Certified 
and Pensions Payable per Month~ In ~ear ended 

in Forccb unc30) 

1936 ...... 1,742 • 108,261 ... 
1937 ...... 86,632 5,214,726 4,604,232 
1938 ...... 123,630 7,717,077 82,994,286 
1939 ...... 138,808 8,740,110 106,841,632 

• Sotial SIt"";I:! Bull,';", July 1939, pp •• and 10; AUllUSt 1939, P. 67; February 
1940, p. 77. 

b As of December 31. 
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IV. SECURITY AGAINST UNEMPLOYMENT 

A. Nature of the Problem 

For ten years there has existed in the United States persistent 
unemployment ranging, according to current estimates, from a 
minimum of about 4 million workers in the early months of 1930 
to a peak of 14 to 16 millions in the depths of the depression in 
the spring of 1933, and fluctuating around 8 to 10 millions in the 
closing years of the decade. In certain previous periods-1927, 1924, 
1921-22, 1914- I S, 1907-08, 1893-9s-large-scale unemployment 
existed in the United States; while in other periods, such as 1929, 
1926, 1923, 1916-20, 1909-10, 190S-06, 1898-1900, the problem 
largely disappeared. 

In so far as unemployment is the product of depression it may be 
expected that it will largely disappear in the next era of prosperity. 
There is a widespread belief, however, that unemployment is not' 
wholly a depression phenomenon-that some degree of continuous 
unemployment is unavoidable in our modern economy-and this 
belief has undoubtedly contributed to the acquiescence of the public 
in proposals for unemployment insurance. 

One other aspect of unemployment should be emphasized. 
Amidst all the unemployment which has existed in the past ten 
years, there are many workers who have never experienced any 
unemployment at all, and most others have had work from time 
to time. Only a small minority of those who have become unem
ployed during this long depression have remained entirely or even 
largely unemployed over the whole period. At all times there is a 
turnover in the employed labor force which inflicts unemployment 
upon some of those who have been at work and provides job op
portunities for some of those who have been out of work. 

Observation of this phenomenon in England over a period of 
two decades has led students of the problem to divide the unem
ployed into two groups: the short-run unemployed, and the long
run un~ployed. The members of the latter group are sometimes 
defined as those continually out of work for a year or more, and 
are referred to as the "hardcore" of unemployment. Unemployment 
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thus presents two problems. The first concerns the short-run unem
ployed who face the necessity of tiding themselves over a tem
porary difficulty. For these, unemployment compensation may be 
a reasonable and practicable device. On the other hand, for the 
"hardcore" there may be required a change of occupation and per
haps the learning of new skills. 

B. Devising an Unemployment Insurance System 

There was very little American experience to guide the Com
mittee on Economic Security in developing a comprehensive system 
of unemployment insurance for the United States, although after 
the beginning of the depression several bills had been introduced 
in Congress, and commissions to study unemployment insurance 
had been appointed in a considerable number of states"~ Wisconsin 
was the only state in which unemployment insurance legislation 
had actually been passed when the Committee on Economic Se
curity was appointed, although six more states had enacted legisla
tion before the federal Social Security Act was passed. 

Th" 1'01" of Ih" government. The first major question faced by 
the Committee on Economic Security!· concerned the proper role 
of government, particularly the federal government. In consider
ing this problem, the committee reviewed a series of different al
ternatives. 

One possibility was that of encouraging voluntary unemployment 
insurance by individual employers, either with or without govern
mental support. This alternative had been incorporated in the Wis
consin act, discussed above.1I1 From Denmark and Belgium came 
reports of fairly successful trade union systems. The committee, 
however, concluded that an exclusively voluntary system was un
desirable. Voluntary action, the Committee decided, might leave 
important aspects of the problem of unemployment untouched, and 

• One Itudent reports that between 1930 and 1916 DO less than 3S commis
sion. made reports in 19 .tates, Harry Malisoff, ''The Emer;ence of Unemployment 
Compensation," Po/ihc.1 Sci"",. 0-,,,1,, Vol. 54 (1919), pp. an, a41. 

U The following discussion has drawn freely upon the review of this wbole 
IU~ect in Social Security Board, SocW SKtlrily ;" A""",, •• 

See pp. n09-lo. 
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would almost certainly limit the benefits of the program to a small 
fraction of the industrial population. 

A second alternative was to leave unemployment insurance en
tirely to the states. The precedent of workmen's compensation was 
cited in this connection. But workmen's compensation had developed 
very slowly and unevenly among the states; there were still a few 
states in which no compensation existed after two decades of in
tensive activity in other states. 

A third alternative was a straight national system. The extensive 
movement of workers from state to state pointed strongly toward 
a national system as the suitable method of handling certain as
pects of the problem. Quite clearly, also, the actuarial basis of the 
system would be sounder if all the risks were pooled. 

In favor of establishing unemployment insurance on some state 
basis was the fact that many of the basic issues in unemployment 
insurance had not yet been solved. Concretely, for example, there 
was disagreement as to whether unemployment insurance should 
be based upon individual employer reserves or upon a pooling of 
funds from all employers. Wisconsin had adopted employer re
serves, but most ·state commissions favored the pooling of funds. 
The establishment of a national system would force an immediate 
decision upon this question, while a state system would permit 
experimentation with different arrangements in different states. 

Further, there was danger of administrative rigidity in a nation
wide organization, especially in view of the fact that the administra
tion of placement and of payment of benefits would necessarily be 
localized. 

In view of all these factors~ as well as constitutional uncertainties, 
the Committee on Economic Security decided against a straight 
system, either state or national, and recommended a system of 
federal-state c<H>peration. In general, the committee thought that 
the function of the federal government in this field should be to 
encoura~ the passage of state laws by removing the competitive 
disadvantages which they imposed. It was known that the passage 
of workmen's compensation laws had been blocked in some states by 
'the claim that such laws competitively burdened industry in the 
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atatea having them, as compared with those states which did not 
impose such burdens. On the other hand, it was thought that the 
states were better fitted than the federal government to administer 
the program. 

Even within such a system of federal-state co-operation, there 
were several al~ernatives. In particular, there was a long struggle 
between those who advocated a federal subsidy plan and those who 
favored a tax-offset plan. These two plans are described as follows: 

Under the plan for federal grants of all funds, the entire amount of 
the federal tax was to be collected by the federal government and an 
amount equal to the tax so collected from each state returned to it as a 
federal grant if its unemployment compensation law complied with 
standards prescribed by federal law. The advocates of this procedure 
argued that it would make possible the writing of definite standards into 
the federal legislation j federal standards would result in more uniform 
state legislation and administration •••• 

The second type of federal-state system considered was the tax-offset 
plan, under which a federal tax was levied on the pay rolls of all em
ployers and a credit up to 90 per cent of the tax allowed for contribu
tions paid by employers into a state unemployment compensation fund. M 

The committee recommended the tax-offset plan. In reaching 
this decision, the factor which seems to have influenced the commit
tee most was the fear of concentrating too much responsibili~ in 
one agency . Under the subsidy plan, all funds would be raised and 
all appropriations made by the federal Congress, states being only 
administrative agencies; under the credit-offset plan, the states 
were expected to provide independent funds through their own 
tax systen:ts. The committee was convinced also that for constitu
tional reasons the credit-offset plan was the more expedient. Ac
cordingly, they recommended that ~e, and it was incorporated in 
the new legislation. 

T M system 0/ 14"employment ;flSfW6nctl. Since the actual legis
lation itself was to be written by the states, there remained for 
federal consideration only the general principles to govern the action 
of the states. The first of these was the actuarial basis on which the 
system should be developed. On this point there were two possi-

I II Social Security Board, SocftJ S.cwiI, ;" AtIIIr'ic., pp. 94'"9'· 
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bilities. The rate and duration of benefits might be fixed, and the 
contributions determined in accordance with the requirements of 
such standards; or the contributions might be fixed, and the rate and 
duration of benefits adjusted to the funds thus made available. The 
committee adopted the second of these alternatives, probably for 
two reasons. First, there was some concern lest the rate of contribu
tions be fixed at a level too high for industry to sustain without un
due hardship; and second, the natural pattern of a credit-offset plan 
would point in the direction of establishing a fixed federal tax on 
a nation-wide basis and letting the benefits be adjusted to the yield 
of such a tax. The program finally arranged provided for a 3 
per cent federal tax upon the total pay rolls of employers covered 
by the system, with a 90 per cent credit-offset to employers in states 
which passed approved unemployment insurance laws. 

The coverage for unemployment insurance conformed in general 
to that which was simultaneously established for old-age insurance, 
except that workers employed in small firms were excluded, and 
workers over 65 years of age, if otherwise eligible, were included. 
The exclusion of small establishments from unemployment com
pensation was partly because employment in small firms was be
lieved to be more stable than in large establishments, and partly 
for administrative reasons, particularly the difficulty of giving 
small employers appropriate credit for favorable employment ex
perience. It was recognized also that the administrative burden and 
the costs of handling the workers employed by small firms would 
be very heavy. 

As finally worked out by the Committee, and eventually passed 
by Congress, only employers who had eight or more employees 
in each of 20 weeks within the year were included. 

Passage of state laws. There were doubts as to whether the pro
posed federal tax would have the desired effect of inducing the 
states to pass satisfactory unemployment compensation laws. It 
was recognized that the program would be a failure unless a sub
stantial~ajority of states passed such laws. These fears, however, 
proved to be groundless. By the end of the first six months of 
1936, a total of IS state unemployment compensation laws had been 
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passed, most of them closely modeled after one or the other of 
the alternative draft bills issued by the Social Security Board." 
Other states followed, until within less than two years after the 
Social Security Act was approved, every one of the 48 state and the 
three other jurisdictions (District of Columbia, Alaska, and Hawaii) 
had passed laws which were eventually approved by the Social 
Security Board. Thus the credit-offset plan was strikingly successful, 
in so far as its purpose was to stimulate the establishment of unem
ployment compensation systems in the states. 

The first laws passed by the states, partly because of pressure of 
time, followed the federal draft bills closely. Later, however, a con
siderable number of states revised their laws, with resulting diver
sity. This process is still going on. The general situation at the end 
of 1939, representing mostly the results of the 1939 sessions of the 
state legislatures, may be summarized as follows: 

The coverage of the state laws corresponds closely to that speci
fied in the federal act .. - Occasionally, however, a state excludes em
ployments which are taxable under the federal law, and some states 
include kinds of employment that are not covered under the federal 
act. For example, the Idaho law covers domestic servants in private 
homes, and the New York law brings in domestic servants when 
the number of employees in the home is four or more. Twenty-six 
states have extended the coverage to firms smaller than the federal 
limit. The other 25 jurisdictions have kept the size-of-firm exclu
sion at eight employees, as in the federa1law. 

The maximum employer credits allowed by the federal act 
amount to 2.7 per cent of pay roll. All but three jurisdictions have 
taxed their employers at this rate, two setting the rate at the full 

·Social s«urity Board, Tltirtl A-Z R'torl, '938, Table C-I, p. 17S. One 
of these lawl (Utah) was later repealed and n:-enactedl another (Washington) 
wal held by the Itate lupreme court never to have become elfec:tive. 

• The federally exc:luded employments are very similar to those noted previously 
for old-age insuranc:e-namely, agricultunl laborl domestic IICrvice in a private 
hemel c:uual laborl service performed on vCSKIs on navigable watenl family 
employment I services performed for the United States government or its instru
mentalities, or for a Itate, its local political subdivisioM, or instrumentalities of 
luch I and service for non-profit organizations of a religioM, charitable, ecientific, 
literary, or educational character. 



GOVERNMENT AND ECONOMIC UFE 

3 per cent and the other at 3 per cent for employers not subject to 
the federal tax. 

No employee contributions are levied under the federal act. Com
paratively few of the first state laws provided for employee con
tributions, and as time went on the number decreased. At the end 
of 1939 only six jurisdictions out of 51 made any provision for em
ployee contributions, and these were in all cases considerably smaller 
than employer contributions, the majority setting the rate at 1 per 
cent and not to exceed one-half the employer contributions. 

The federal act is so drawn that states can establish either a 
pooled fund for all employers in the state, or an individual em
ployer reserve system under which an employer is charged with the 
benefit payments to his own employees. A total of 44 jurisdictions 
have adopted the pooled fund. Only three (including Wisconsin) 
have a straight employer reserve, and even in these three the earn
ings of the fund are deposited in a pooled account, while in one of 
them there are employee contributions which also go into the pool. 
Four have adopted a hybrid system of employer reserves with par
tial pooling. In these jurisdictions a certain fraction of the employ
er's contribution is put into the pooled fund, which is used for pay
ment of benefits to employees whose employers have exhausted 
their reserve accounts. 

While the employer reserve plan has not had much appeal, some 
of the principles of such a plan have found expression in another 
way-through "experience rating." Of the 44 states with pooled 
funds, only 12 do not have some form of experience rating either 
written into the law or left to be determined by the administrative 
agency. Among these 12 all but one have made provisions for study 
of experience rating, with the implication in many instances that 
the study is to result in a plan. Only one state (Pennsylvania) has 
what might be called a straight pooled fund without any implica
tion of future modification. 

The principle which lies back of experience rating is to reward 
the e~loyer whose employment is more stable than the average 
by giving him a tax reduction, and in some instances to penalize the 
unstable employer by assessing him at higher than the standard 
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rate. Experience rating takes 80 many forms that it is difficult to 
summarize the provisions on this subject. Of the states which levy 
higher than standard rates on employers with unfavorable experi
ence ratings, eight (including both pooled-fund and employer-re
serve states) provide for a maximum rate of 4 per cent, while in a 
considerable n,umber of other states the maximum is 3.6 per cent 
or 3.7 per cent. 

In the matter of benefits the states also vary widely. In every 
state benefits are graduated in some degree in relation to wages 
previously earned. In the District of Columbia alone they are modi
fied in accordance with the number of dependents. Broadly speak
ing, the' benefits run about 50 per cent of a worker's weekly earnings 
in regular employment, up to a maximum benefit which is usually 
set at $J5 per week, with five states at $16, and four states at $18. 
One state has established a. minimum of $10, one of $7.50, four 
of $7, four of $6, and a. considerable number of $5 or less. Three 
states have set no minimum benefits. 

The period for which benefits may be drawn also varies widely. 
In the beginning, practically all states adopted systems which re
sulted in different duration for different individuals, depending on 
their previous earnings in covered employment. Some employees 
might draw benefits for only 3 or 4 weeks, while others, with longer 
employment experience, might draw benefits for 16 weeks or more; 
in one state the maximum was indefinite, depending upon the work
ers record of prior employment. There is a movement, however, to 
make the permissible duration for all eligible employees more uni
form. Nine states now have a simple system of flat duration only, 
usually J 6 weeks, while many others have greatly narrowed the 
range of permitted duration, usually by extending the lowest maxi
mum period. Few states now terminate benefits at less than six or 
eight weeks. 

The period which the worker was required to wait prior to the 
first payment of benefits was usually, in the early state laws, three 
weeks, with two states having four weeks, and a few two weeks. 
There were, also, waiting periods for later spells of unemployment. 
In the revisions of the laws which have occurred since, the tend-
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ency has been to shorten the waiting period. Two weeks is now the 
general rule, with three weeks in a number of states. Additional 
waiting periods for later spells of unemployment have been prac
tically eliminated. 

In the early state laws the employment experience required in 
order to establish a worker's qualification for benefits was frequently 
as short as seven to ten weeks. The result was a high degree of eligi
bility. Later amendments generally raised the minimum qualifica
tions so that the typical qualifying period (measured in most cases 
by amounts of earnings) is now equivalent to IS weeks. This de
velopment was a natural parallel of the general increase in duration 
of benefits mentioned above. The tendency has been to provide more 
benefits for the more regular employees, and to eliminate entirely 
from benefits the irregular or short-time employees. 

Under certain circumstances, unemployed workers are disquali
fied from receiving benefits. Workers who voluntarily quit their 
jobs without good cause, those who have been discharged for mis
conduct connected with their work, and those idle because they are 
participating in a labor dispute, are subjected to certain penalties, 
usually in the form of greatly extended waiting periods. In many 
states strikers are disqualified from benefit while the dispute is in 
progress or while a stoppage of work exists at the place of employ
ment, but in others they may become qualified after a prolonged 
waiting period. In a few states a voluntary quit or a discharge for 
misconduct is penalized by complete loss of previously acquired 
benefit rights or by a decrease in total benefits to which the worker is 
entitled in the benefit year, but in most states the disqualification acts 
simply to postpone the drawing of benefits. The period of disqualifi
cation is in some states fixed by statute; in others it is variable within 
limits at the discretion of the administrator. 

Disqualifications also arise in connection with opportunities for 
new employment. Should a worker fail to take an available job for 
which he is fitted and which meets certain standards, his benefits may 
be disc~ntinued. This raises the question as to what is "suitable" em
ployment. In general the rule is that the work must be of a kind 
identical with or closely related to his previous occupation, and must 
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be suitable for this particular employee in the light of personal cir
cumstances, such as distance and home conditions. The Social Se
curity Act requires, as a condition of approval of state laws, that 
compensation shall not be denied to an otherwise eligible worker 
for failure to accept new work "( I) if the position offered is vacant 
due directly to a strike, lockout, or other labor dispute; (2) if the 
wages, hours, or other conditions of the work offered are substan
tially less favorable to the individual than those prevailing for simi
lar work in the locality; (3) if as a condition of being employed the 
individual would be required to join a company union or to resign 
from or refrain from joining any bona fide labor organization."1f 

T h6 railroad unemployment ;nsurtme8 law. After the federal
state unemployment insurance system set forth above had been in 
operation for about two years, the railroad workers of the country 
began to press for the establishment of a separate unemployment in
surance system for the railroad industry. There were several reasons 
for this demand. The railroad workers already had their own sepa
rate old-age retirement system, and they were excluded from the 
unemployment compensation systems in two states. Those railroad 
employees who regularly or frequently worked across state lines 
claimed that they were under handicaps in obtaining bene6ts under 
the state systems. Finally, some railroad workers believed that they 
could obtain more liberal treatment in a system planned for rail
roads only. 

In the spring of 1938 the Railroad Unemployment Insurance 
ActN was passed. This act imposed a tax system upon the railroads 
and upon certain of their affiliates and subsidiaries; provided a sys
tem of bene6ts for unemployed railroad workers; and speci6ed in 
detail the administrative procedure for segregating the railroad 
unemployment insurance system from the existing state systems, 
and for transferring appropriate· amounts from the state unemploy
ment trust funds to a Railroad Unemployment Trust Fund, which 
was set up in the United States Treasury. The amount transferred 
was to be determined for each state separately by finding the propor-

• Title IX, eec:. 901 <a> (S>, 49 Stat. L. 6u, 639. 
• JI Stat. L. 1094. 



GOVERNMENT AND ECONOMIC LIFE 

tion which railroad contributions were of total contributions col
lected up to June 30, 1939, and applying this fraction to the balance 
in the Unemployment Trust Fund of the state as of that date. 

C. Unemployment Insurance in Operation 

The federal-state system of unemployment compensation has 
been in full operation (including the payment of benefits) for more 
than two years in 23 states, and for somewhat shorter periods in the 
rest. The last two states began the payment of benefits in July 1939. 
Benefits were first payable under the railroad system in that same 
month. 

A few salient facts concerning the operation of our system of un
employment insurance are set forth below. 

UNEMPLOYMENT COMPENSATION: FEDERAL TAXES COLLECTED, BALANCE IN TRUST 

FUND AT END OF YEAR, AMOUNT OF BENEFITS CHARGED UNDER STATE 

UNEMPLOYMENT LAWS, AND NUMBER OF WORRERS COVERED 

(In thousands) 

Amount of Benefits 
Federal Taxes Balance in Charged under State Number of 

Year Collected" Trust Fund Unemployment Com- Worker. (In year ended on June 30b pensation Laws" Covered· 
June30) 

All Statesd 23 States 

1936 ..... 
$ 57;840 

$ 18,949 ... . .. ... 
1937 ..... 313,603 ... ... 

27 ;6021 1938 ..... 90,127 881,868 $393,668 $332,530 
1939 ..... 100,759 1,273,609 429,398 273,041 27,98()1 

• Annual Report of the Social Security Board, I938, p. 157; the same, I939, p. 114· 
The sums here represent taxes paid after deduction of credIts for amounts paId into 
state unemployment funds in states having unemployment compensation laws certified 
for the taxable year by the Social Security Board. 

b Total for all states, Alaska, District of Columbia, and Hawaii. Includes interest 
credited. Annual Report of the Social Security Board, I9J9, p. 111. 

• Net amount of payments, after adjustment for VOIded benefit checks. For 1938, 
Social Security Bulletin, February 1939, p. 35; for 1939, Social Securit:! Bulletin, Febru
ary 1940, pp. 31, 43. 

d Wisconsin was the only state in which benefits were payable prior to 1938. Benefits 
became payable in 11 addicionaljurisdictions in January 1?38; in 1 states in April 1938; 
in 3 states in July 1938; in I state in September 1938; and In 18tates in December 1938. 
Thus at the end of 1938, benefits were payable in 31 Jurisdictions. Benefits became pay
able in J¥uary 1939 in 16 states, Alaska, and Hawaii, and in the 1 remaining .tates in 
July 1939. 

• Annual Report of the Social Seeurit:! Board, I938, p. 176; the same, I939, p. 137· 
Includes workers who have acquired wage credits under state unemployment compema
cion laws. 

1 As of May 1938. 
• As of June 1939. 
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UNEMPLOYMEIIT COIIPEnATlON: NUMaEa or INDIVIDUAL. RECEIVINO BENEnT. IN 
1939, ay MONTH', DualNo WUK ENDED NEAUlT THE MIDDLE or THE Mo~ 

Period 

January ................. . 
February ................ . 
March .................. . 
ApriL .•.................. 
May .................... . 
June .................... . 
July .................... . 
AugUlt .................. . 
September ............... . 
October ................. . 
November ............... . 
December ............... . 

Average ............. . 

Number 

657,208 
769,770 
833,159 
685,073 
776,006 
802,209 
764,262 
797,345 
729,929 
501,714 
637,104 
658,295 

717,673 

• A,mu.' Rlp., o/IM Sot;.' Smw;l:! Bo.tI, 19)9, p. 2SS; Soci.' SICur;ly Bulltli", 
September 1939"'February 1940 inclUlive. 

The figure. are not .trictly comparable (rom month to month. Sill jurisdictions be
ran payment after January 28 and two Itateaa(ter June 30. One Itate .Ulpended opera
tionl July 28 to Septem ber 26 inclusive. 

The Social Security Board hal estimated that between 4.8 and 5.0 million different 
individual. received compensation (or varying periods o( total and partial unemploy. 
ment under .tate unemployment compensation lawl during the calendar year. Socilli 
SitUril:! Bulltli", February 1940, p. 45. 

RAILROAD UNEMPLOYMZNT "SUSANCE: WAmNO PUIODS AND BENZnTS 
C ... n'laD JUNa-DzCKMan 1939-

Certificatel o( waiting period illued ... , ................ . 
Number o( individual. certified (or benefit payments ..... . 
Benefit payments 

Number certified .................................. . 
Amount .......................................... . 
Average amount ................................... . 
Average daily benefit amouncl' ..................... .. 

• Sot;.' SlturiJ:! Bull";,,, February 19400 p. 4'. 
• For October 2S-December J. 

D. Emerging Problems 

130,257 
96,793 

385,450 
$5,767,508 

$14.97 
$2.26 

An important series of problems arose when the states began the 
payment of unemployment benefits. For nearly half the states this 
was at the beginning of 1938. 

Eligibility re~uirements. A major difficulty arose in some states 
because of very low minimum qualifications for benefits. Workers 
with a comparatively small amount of covered earnings were to be 
eligible, but only for very small benefits, sometimes under $ 1 per 
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week; frequently also for only a short period-not more than four 
or five weeks. Yet a worker who was eligible for unemployment 
compensation was ineligible for W.P.A. employment during the 
waiting period of three weeks, and thereafter as long as his benefit 
rights existed. In some states the agencies were able to lump the 
unemployment payments into a few weeks, thus providing higher 
benefits for a shorter period, or even to make full payment of these 
small benefits in a single week. Eventually there resulted a general 
raising of minimum qualifications for benefits, together with the 
establishment of higher weekly benefits and the lengthening of 
minimum periods of duration of benefits. 

Partial employment. Another question which arose with the be
ginning of benefit payments related to the problem of partial em
ployment. In slack times employers may spread the work among 
their employees so that a great deal of part-time employment re
sults. So long as an individual remains employed he cannot obtain 
unemployment benefits, while if he quits voluntarily he will be 
disqualified for benefits. As a protection to the worker in this situa7 
tion most unemployment compensation systems prescribe a system 
of partial benefit payments, which take effect whenever the reduc
tion in working time is such as to bring the worker's earnings down 
near the level of the benefit payments to which he would be entitled 
if fully unemployed. 

A number of difficult problems arose in administering a system 
of partial benefits. It was hard, for example, to know when a 
worker was entitled to a benefit as partially unemployed, since the 
only test was a comparison between his current rate of wages and 
his full benefit rate, which was generally not known to the em
ployer, to the worker, or even to the administrative agency. The 
partially employed worker is not likely to go to the employment 
office to look for work; he therefore may be unaware of his benefit 
rights. The employer ordinarily does not have the basic informa
tion ~ to whether his workers have rights. The agency finds it is 
expensive to determine partial benefits and payout small weekly 
sums. Under the Wisconsin system of wage-and-separation report
ing, the employer is held responsible Eor notifying the agency con
cerning the partial benefit rights of workers, although the workers 
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themselves may make independent application if they wish. In 
other states the responsibility has been placed on the worker to 
make a claim whenever he feels he is entitled to partial benefits. 

Gr/HIts for admimstrIJ.tw" expemes. Another set of problems 
arose in connection with the grants for unemployment compensa
tion administration made by the Social Security Board to the state 
agencies. Under this program it was specified that all the admin
istrative costs of unemployment compensation in the states should 
be paid by the federal government through the Social Security 
Board. It was expected that the 90 per cent tax credit allowed to 
employers in the states would provide a basis for the state tax 
collections which constitute the unemployment trust· funds of the 
states, while the remaining 10 per cent of the pay-roll tax which 
comes to the federal Treasury would constitute the source of pay
ment of the administrative costs of the program. 

This arrangement gave rise to what was in effect a 100 per cent 
federal grant-in-aid to the states, in contrast to the usual system 
of federal matching. Since no state money went for administra
tion, the states had no strong incentive to require economy and 
efficiency of their agencies. In fact, except for pride in efficient ad
ministration, the incentive was to expand the budget for admin
istration to the maximum possible extent. 

Faced with this situation, the Social Security Board instituted a 
system of itemized budgets for the state agencies, determined every 
quarter. The resentment to which this gave rise has been perhaps 
one of the most frequently recurring causes of disturbances in fed
eral-state relations in this program. Over the last few years the 
Social Security Board has gradually been improving the system: 
first, by broadening the budget items and making them more flex
ible; second, by giving authority to its field representatives to per
mit adjustments between items; and third, by allowing longer
period budget grants. 

IntewreltJ.tiomhips with the relief progrtilm. Unemployment com
pensation is frequently characterized as being the "first line of 
defense against unemployment," with the implication that unem
ployment benefits are the first type of aid which the unemployed 
worker can obtain. On this ground some unemployment compensa-
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tion administrators at first opposed the integration of this program 
with the general relief program. However, it soon appeared that a 
close integration of unemployment insurance and relief was de
sirable. In the first place, when a state first begins the payment of 
unemployment compensation it finds an accumulated load of un
employed who are eligible for benefits, some of whom have already 
been accepted for relief. In January 1938 the relief agencies in the 
states, as well as the W.P.A., had on their rolls many potential 
unemployment compensation beneficiaries. Their natural inclina
tion was to send all these workers at once to the unemployment 
compensation agencies, which were swamped with work already. 
An arrangement was finally made with the W.P.A. to delay put
ting pressure upon its workers to apply for benefits. 

After the disappearance of the somewhat abnormal situation 
connected with the inception of the unemployment compensation 
program, there emerged the situation, which may recur in many 
cases, of individuals receiving unemployment compensation, or about 
to become eligible for such benefits, who are at the same time re
ceiving supplementary relief, or emergency work. 

To begin with the latter case, workers frequently obtain relief or 
emergency work prior to becoming eligible for benefits. This may 
occur because the unemployment compensation system operates on 
a ''benefit year" system, which means that any worker who exhausts 
his rights to compensation in anyone year is thereafter ineligible 
for benefit payments until the end of a full year after he first re
ceived benefits, at which time any new wage credits he may have 
accumulated become available. Sometimes workers exhaust their 
unemployment rights in the first few months of the benefit year, 
after which they obtain employment for a period of several more 
months, and then, becoming unemployed, find their way to the 
relief agency or obtain jobs with the W.P.A. Eventually, their cur
rent benefit year comes to an end and the wage credits which they 
obtained by working during the past year become available to them 
for b~nefit purposes. Under such circumstances, especially if their 
benefit rights are small, they may be reluctant to leave general 
relief or relinquish their jobs with the W.P.A. for the sake of their 
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unemployment benefits. Nevertheless, these agencies insist upon 
the exercise of these unemployment benefit rights. 

In these cases there is a transition from relief back to unemploy
ment compensation, although in most cases the transition is in the 
other direction, with the worker first exhausting his benefit rights 
and then applying for relief. The extension of the amount of un
employment compensation benefits lessens the incentive to move 
from such benefits to relief, while an increase in the size of 
unemployment benefits enhances the incentive of the worker 
himself to make the transfer to unemployment compensation vol
untarily. There is a feeling in some circles that unemployment 
benefits should be reserved for those workers with substantial 
employment records; if the compensation system takes in many 
short-time or casual workers for low benefits of short duration, the 
situation described in the preceding paragraph is greatly accen
tuated. 

Another type of problem grows out of the fact that some work
ers find it necessary to apply for relief for themselves and their 
families while they are actually receiving unemployment benefits. 
This cannot be entirely avoided. Relief organizations find it neces
sary to grant relief to some workers even while they are employed 
at regular work in private industry. A worker who cannot support 
his family on regular wages could hardly hope to do so while re
ceiving compensation benefits which are scaled to approximately 
half the full-time wage rate; other workers who can get along 
while earning wages fall below the line while receiving benefits. 

If a considerable proportion of the recipients of unemployment 
compensation were receiving supplementary relief, serious adminis
trative and political questions would be raised. Quite clearly, un
employment compensation would not be serving its primary pur
pose if this situation existed on a large scale. However, statistics 
drawn from relief agencies in large cities throughout the United 
States" show that this kind of supplementation does not involve 
more than I or ~ per cent of the unemployment compensation 
beneficiaries. 

• See SocWl s~ B.lUI;'" Dec:anber 1939. p. 76. and earlier monthly iasua. 
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Interrelationships with railroad unemployment insurance. An
other set of problems which has become important since July 1939 
has grown out of the interrelationships between the unemployment 
compensation programs and the railroad unemployment insurance 
system. Mention has already been made of the legislation govern
ing the transfer of funds from the state unemployment trust funds 
to the railroad fund. Complicated problems with respect to cover
age of employers have also arisen and will continue to arise; in 
border-line cases it is difficult to determine in which system a spe
cific employer belongs. 

Of more significance for the workers, however, are the questions 
of coverage, eligibility, and duration of benefits for employees. 
There is considerable shifting of employment during the year be
tween railroad and other industries, and the worker is faced with 
the problem of establishing the necessary minimum qualifications 
for eligibility under the one or the other or both systems. If he is 
fortunate enough to obtain employment sufficient to qualify him 
under both systems, then he is entitled to benefit rights in both sys
tems when he becomes unemployed. But if he fails to obtain the 
necessary minimum employment in either system, he has no benefit 
rights at all, even though the combination of the two employments 
would have made him eligible in one. No adequate test of the size 
of this problem has yet been made. Under the railroad unemploy
ment insurance law, the railroad insurance administration has the 
authority to make agreements with the states for the accumulation 
of rights under both systems; and 27 states have similar author
izations. It is possible that the ineligibility of workers because of 
lack of minimum qualifications in either system may be greatly 
reduced if and when these agreements come into effect. Thus far 
nothing has been done. 

Further problems are involved in handling workers entitled to 
benefits in both systems. There are questions as to whether both 
sets of benefits should be paid concurrently, or if not, which should 
come ~t; whether the waiting period for one might be served 
while drawing benefits from the other; and other problems. Deci
sions with reference to these questions are being worked out be
tween the agencies. There are provisions in both the railroad law 
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and the state laws which prevent the concw-rent payment of benefits 
under both systems; the rule applied by both sets of agencies is 
that a worker is not eligible for benefits in one system in any week 
in which he is drawing benefits from the other. 

E. Unsettled Issues 

Solvency. A basic question to which the answer is not yet clear 
is the solvency of the various state unemployment compensation 
systems. It was thought in the early months of benefit payments 
that a number of state systems were threatened with insolvency, 
but the improvement in the employment situation, together with 
the leveling out of the accumulated load which the states faced at 
the beginning, eventually modified the outlook. The reserves which 
had been built up during two preliminary years of contributions 
proved more than adequate in all instances. 

The outstanding development of the situation during 1938-39 
turned out to be not the problem of solvency of any state fund, but 
the extreme divergence in benefit experience. At one time one 
state was paying out less than 30 per cent of its current contributions 
while another state was paying almost 300 per cent.eo These diver
gences were due partly to differences in liberality of the state laws, 
and partly to actual differences in economic conditions, but the rela
tive importance of these two factors has not been determined. So 
long as wide divergences in benefit payments continue to exist a 
uniform federal tax may provide unneeded surpluses in some state 
trust funds, while driving other state funds into insolvency. 

The variations among states in the cost of unemployment com
pensation may lead to pressure for tax rates graduated according 
to state experience. If there develop differences in tax rates between 
states the entire system may be threatened by the reappearance of in
terstate competition and consequent pressure on the level of benefit 
payments. 

Experienc8 "flling. The prevalence of experience rating in the 
state laws reflects a widespread interest in the use of this device 
as an incentive to the stabilization of employment. American litera
ture on unemployment insurance is strongly tinged with emphasis 

• SocW s"",,", Bill"';'" February 1939, p. :IS. 
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upon the preventive aspects of an insurance program. Employer 
interest in experience rating is very often expressed in these terms, 
although under present circumstances (when experience rating is 
not yet in full effect) this attitude of employers probably reflects 
mainly an interest in general reduction in contributions. Employees, 
on the whole, are inclined to be critical of experience rating for this 
reason; they fear that it will become a device for tax reduction, 
and hence may bring a reduction of benefits. At bottom, however, 
the question is whether or not the types of experience rating which 
are administratively feasible61 will be conducive to any appreciable 
improvement in stability of employment. 

Those who favor the idea of experience rating emphasize the 
effect of experience rating in workmen's compensation in reducing 
industrial accidents, and cite also the natural effect of graded con
tribution rates in stimulating employers to avoid lay-offs." The 
opposite school of thought urges that the present crude devices for 
experience rating provide rewards to employers who may have 
made no special effort to regularize operations, merely because 
their industries are already stable, while in the inherently unstable 
industries employers are penalized, though they may have made 
intensive individual efforts to stabilize'" In other words, experience 
rating, as now established, is based more upon broad differences in 
the inherent stability of the various industries than on the policies 
of individual employers.G

• 

It has been suggested, therefore, that experience rating should be 
put on an industrial basis, maintaining the average contribution rate 
for each industry as a whole at some common standard, but subject
ing employers to variations in rates in accordance with their in
dividual showings in comparison with the showings of other mem
bers of the same industry. This would undoubtedly give the in
dividual employer a greater incentive toward stabilization, but no 

• The expense of determining the experieoce ratings ia very heavJI ind«d 101M 

contend that it is greater than the insurance system can stand_ 
e H~an Feldman and Donald M. Smith, Till C.u for E~. RM;"f ;,. 

U_ploytMfU CompetJS4Iio" -.l • Propowl M"IuJJ (1939). 
• Richard A. Lester and Charles V. Kidd, Till C.s# A,.u.n E~. RM;"f 

;" Utu!mplo)·tfU1fI Co",pms4l;O" (1939). 
II Charles A. Myen, "Employment Stabilization and the Wilconsin Act," .IIIUri

eM Ecorwmic R~, Vol. s9 (1939), pp. 701-a3· 
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satis&ctory system of industrial experience ntings of this chancter 
has yet been developed. 

The labor groups, in gen~ are strongly in favor of abolishing 
experience rating in favor of a straight pooled-fund system. Straight 
pooling, in e££~ rcquiru the more stable industries to support 
unemployment benefits in those which are relatively unstable. This 
is the theory of the British system, in which experience rating was 
tried in the early years and later abolished. It is not without sig
nincance that the only state which has adopted a straight pooled
fund system in this country is Pennsylvania, which has a larger 
proportion of employment in very unstable industries (such as 
steel, coal, and gbss) than have most other states. One of the major 
problems for the future is whether these unstable industries shall 
bear the burden of their own unemployment, even to the extent of 
paying contribution ntes of 5.6, and higher, percentages of pay roll, 
while stable industries such as public utilities and tnde have the 
advantage of lower rates. 

Employet! c~iofu. 'Within the Committee on Economic 
Security there was considerable discussion of the desinbility of em
ployee contributions, but it was decided to leave the matter entirdy' 
up to the states. Only a few states included them in their plans. 
The addition of employee contributions would greatly add to the 
funds now available for bene6ts, and would give the state trust 

funds a sounder actuarial basis. In foreign unemployment insur
ance systems, employee contributions are pnctia1ly universal. In 
the United States, employee contributions are more widely favored 
among labor organizations than among employers. Some workers 
favor such contributions as a means of nising the level and extend
ing the duration of benefit payments. Primarily, however, both em
ployee support and employer opposition rest on the presumption 
that such contributions would strengthen the forces working £or 
pooled funds and ~o-ainst ape! iencc rating. 

It is not unlikely that the issue of employee contributions will 
remain dormant until the next serious depression, when depletion 
of the unemployment trust funds and the increase in the number 
of workers exhausting their bene6t rights without 6nding employ
ment may lead to a demand foe more revenue. 
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Adequacy of benefits. The basic question which has been raised 
concerning the unemployment benefits is whether they are high 
enough, or last long enough, to be of real significance. The weekly 
benefit rates in the various states range from as low as $1 or $1.50 
to a maximum of $18 per week, with 50 per cent of average full
time wages as the theoretical standard. 

The problem of adequacy has given rise to some demand for the 
substitution of the British system of allowances for dependents for 
the American method of gearing benefits to previous earnings. 
The District of Columbia has a system of allowances for depend
ents, but no state has followed this example. The system of allow
ances for dependents has one important weakness, namely, that it 
may in a considerable number of cases result in benefits actually 
higher than the full-time earnings of the worker, thus giving him a 
strong incentive to remain unemployed. The prevailing opinion at 
present appears to be that the earnings base is reasonably satisfac
tory and that there is not yet suflicient evidence of inadequacy to 
warrant a change. The establishment of higher weekly benefit rates 
and the lengthening of minimum duration has done much to elimi
nate the worst cases of inadequacy. 

The prevailing duration of unemployment compensation in the 
state laws is 13 to 16 weeks. Recent liberalizations have pushed 
some limits up to 20 weeks, or even higher. In Great Britain, 26 
weeks has become the rule, and extensions to a year can be made 
under certain circumstances. There is little doubt that there will be 
continued pressure in the United States for an increase in the dura
tion of unemployment compensation benefits. The problem is likely 
to remain, however, of what to do with workers who have exhausted 
their benefit rights but are still unemployed.85 

Limitations of coverage. Though the unemployment compensa
tion coverage of the federal act is set at eight employees or more, 
many of the states have lowered this limit, some going down to one 
or more employees. Despite this extension of coverage, the ex
cluded'w-orkers are numerous. So far there has been very little 
pressure at the federal level for a lowering of the limit. 

Another coverage problem has developed in connection with in-

• For further discussion, see Chap. XXX. 
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terstate or "multi-state" workers-those who are employed succes
sively in two or more states by different employers." These work
ers may be considered in two classes, those who work long enough 
to acquire benefit rights in at least one state, and those who fail to 
acquire benefit rights in any state. So far as the 6rst class is con
cerned, the situation has been greatly improved by interstate agree
ments adopted by the state unemployment compensation agencies. 
Under these agreements a state in which the worker happens to be 
unemployed will pay benefits to him as an agent of the state in 
which he has benefit rights. Since all but two states have signed 
these agreements, it means that workers who have acquired such 
rights can obtain benefits regardless of the state they may be in at 
the time of unemployment. 

The second class represents a problem which has not been solved, 
and which is becoming more serious as eligibility qualifications in 
the various states are raised to higher levels. Highly mobile workers 
may never be long enough in anyone state to acquire eligibility. 
Therefore, even though they may have worked for a large part of 
the year (and may have had contributions paid for them to a con
siderable amount), they may have no benefit rights at all. The 
number of workers who are in this situation is not large in propor
tion to the total coverage in the United States, but the complete 
exclusion of highly mobile workers from unemployment compensa
tion will presumably work in the direction of immobilizing the 
working force, because workers will be reluctant to lose possible 
benefit rights by moving to another state. The problem could be 
handled rather simply if the states could agree to allow cumulation 
of employment experience, so that it would make no difference at 
all to the worker where his employment occurred. 

Seasonal workers offer a third knotty problem of coverage. With
out special restrictions of benefits, workers who are regularly em
ployed at certain times of the year and just as regularly laid off at 
other times will draw benefits every year and will constitute a seri
ous drain on the fund. If the off season is comparatively short, 
workers may use their benefits as a device for tiding them over the 
slack period, instead of attempting to obtain other work. 

• The iaeue does Dot &rile wheft the lalDe employer is involved. 
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A few states have attempted to deal with this problem. In Ore
gon, for example, the lumber industry, among others, was desig
nated as seasonal, and workers in that industry were made ineligible 
for benefits during the off season. This exclusion of workers in 
seasonal industries from benefits protects the fund for those who 
do not drop out of work each year, puts pressure upon seasonal 
workers to find other types of work in the off season, and saves the 
employers from paying benefits in a period during which they have 
little or no possibility of operating. Complications arise from the 
fact that seasonality is not always complete. There are industries, 
such as boots and shoes, in which seasonal slack periods develop 
without complete shutdowns of the plants. How can adjustments 
be made for these industries? In England seasonality is tested not 
by the employer'S record but by the employee's work pattern. 

In conclusion, it should be said that we have not considered fully 
in this chapter the social wisdom of a system of compulsory insur
ance. In some degree the issues are similar to those which arise in 
connection with any program of direct government production. 
These have been set forth in an earlier chapter (Chap. XXIX). 
There is no doubt that at the time of its passage there was consider
able public sentiment in favor of the current program of social 
insurance. There have developed since then further support, oppo
sition, and also indifference. A full appraisal must await further 
experience. The public is as yet too unfamiliar with the workings 
of the system for any significant opinion to have been crystallized. 
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CONCLUSION~ 



CHAPTER XXXII 

CONCLUDING OBSERVATIONS 

We come now to the end of our analysis of that long, intricate, 
and shifting maze which is the relationship of government to eCI>
nomic life. In this 6nal chapter we shall not attempt to summarize 
the conclusions reached concerning each of the many forms which 
that relationship takes. This has been done separately in the pre,. 
ceding chapters. It is worth while, however, to review briefly the 
major changes that have taken place in the course of the develop
ment of American public policy· toward economic affairs, to con
sider certain important contrasts in the relationships which have 
been established, and to set forth the issues now on the frontier of 
public discussion. 

For these purposes it will be helpful to remind the reader that 
governmental relationships to economic life in America fall into 
two broad categories: the implementation, promotion, and regu
lation of private enterprise; and the direct production by govern
ment of consumer services. The relations of government to private 
enterprise may further be broken down into two major groups: 
those which apply generally to a wide area of economic life; and 
those which are limited in their applicability to speci6c industries 
or speci6c time periods. 

I. DIRECI10NS OF DEVELOPMENT 

From the beginning of our national history there has existed 
the dual relationship of government to economic life pointed out 
above. At the very outset, the federal government undertook to 
organize directly our relationships with foreign nations, and to 
provide for the national defense; and its activities in the protec
tion of person and property constituted an important implementa
tion of private enterprise. The singling out of areas of private en
terprise for special treatment by government began with the tariff 
act passed by the first Congress in 1789, which declared as one of 
its purposes "the encouragement and protection of manufactures." 
The obligations which the common law (taken over from England 

u6J 
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in the majority of the state jurisdictions) imposed upon "common 
carriers" and "common callings" to serve all comers at non-dis
criminatory rates, further provided special treatment for the trans
portation and public utility industries. 

Early emphasis on implementation and promotion. During the 
course of the next century, the activities of the federal government 
in relation to economic life were concerned primarily with the im
plementation and promotion of private enterprise. In addition, 
however, during this period the tariff became more highly de
veloped as an instrument for bestowing private favors, the postal 
system was developed, and several wars were waged, each of which 
required temporarily an extension of direct government produc
tion and special regulation of private enterprise. 

The elementary structure of implementation was established 
when the "principles" of property and contract of the common law 
of England were in large part taken over and enforced by the state 
governments in the United States. These principles provided the 
basis for the formation of both individual proprietorships and part
nerships for the conduct of business enterprise. By the third decade 
of the nineteenth century, however, a great advance in the im
plementation of private enterprise was under way in the adapta
tion of the corporate device to business enterprises. This organi
zational form, growing in response to the expanding opportunities 
for large-scale production, conferred upon those using it the possi
bility of greatly increased power through extended capitalization. 
On the other hand, it tended when applied to vast enterprises to 
divorce ownership from control and thus raised problems concern
ing the solicitude of management for the interests of the stock
holders. 

Closely related to the provision of organizational forms for 
business enterprise was the development of the law of bankruptcy 
and reorganization. The laws in this field were designed primarily 
to libe~ize and to define more clearly the responsibilities involved 
in financial failure, and thus to stimulate the use of credit and en
courage a maximum of enterprise. The first federal bankruptcy 
law was passed in 1800; and in comparison with the changes which 
were to be made in later years it was distinctly favorable to credi-
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ton. This law and its successor of 1841, which was enacted in re
sponse to the distress caused by the panic of 1837 and which cared 
more liberally for the interests of debtors, each remained in effect 
but two years. No further bankruptcy legislation was provided un
til 1867-and the motivating force was again widespread distress. 
This 4w survived for eleven years. It was not until 1898 (under 
the spur of the adverse business conditions following the panic of 
1893) that anything in the way of a permanent federal bankruptcy 
policy was developed. 

A further important implementation of private enterprise pro
vided by the federal government during the early period of Ameri
can history was our system of patent rights, designed to provide 
an incentive and reward for invention. The first patent act was 
enacted in 1790, and during the next century the system underwent 
progressive liberalization in favor of the patentee. 

The provision of a monetary mechanism to facilitate the con
duct of private enterprise also occupied the attention of the federal 
government in the early years. One of the first tasks undertaken 
was the direct provision of money through the minting of coins 
and protection against counterfeiting. This was followed shortly, 
but only temporarily, by the provision of a paper currency through 
the First and Second Banks of the United States. 'Prior to the Civil 
War, the primary source of paper currency was private bank notes, 
and the regulation of their issue and value by the state governments 
was one of the earliest forms of governmental regulation of private 
enterprise. The establishment of the National Banking System in 
1863 marked the permanent entry of the federal government into 
the regulation of note issue by private banks, as well as of the rela
tions of these banks with their depositors. The greenbacks issued 
during the Civil War, moreover, constituted a direct provision of 
paper currency by the federal government. Full recognition of 
bank credit as a medium of exchange, and its regulation, did not 
come until the establishment of the Federal Reserve System in 
1913. Under the Federal Reserve System, the regulation of com
mercial banks has developed from controls designed primarily to 
protect depositors and note holders from bank insolvency and to 
stimulate the currency of these notes and deposits, into controls 
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designed to influence the level of interest rates and the availability 
of credit with a view to mitigating the severity of the business cycle. 

In many ways most spectacular among the early activities of our 
governments in relation to economic life were their promotional ac
tivities in connection with internal improvements and education. In 
an effort to promote the settlement and development of the West, 
grants of free land and other financial assistance were provided for 
highway, canal, and railway projects, and there were a few in
stances of direct government production of each of these forms of 
transportation. To assure proper educational facilities for newly 
settled regions, grants of land were made for school purposes; in 
some instances these grants were made specifically to finance in
struction and research in "agriculture and mechanic arts." A con
siderable development of this character took place also at the local 
level of government. 

The elaborate standardization and research activities of our fed
eral government in the interest of producers, consumers, laborers, 
and investors, with which we are now familiar, are largely the prod
uct of the twentieth century. 

The development of regulation. In the last decade and a half of 
the nineteenth century the emphasis in federal relationships to eco
nomic life shifted to the imposition of controls over private enter
prise, designed to guide it into socially more desirable channels and 
to prohibit certain practices which had been widely condemned. 
The common law rules against "restraint of trade" and "conspiracy 
to monopolize," and against fraud and deception, as well as much 
of our tort and criminal law, provided governmental regulation of 
this character from the beginning of our national history. The in
creasing industrialism and greater urbanization of the post-Civil 
War period, however, gave rise to demands for added controls in 
this direction. 

The earliest objects of widespread public demands for additional 
regula~n were the railways. As the railways grew to importance 
in the seventies and eighties, the discriminatory practices of the 
monopolized lines, and the poor service they often provided, led 
to considerable dissatisfaction, particularly among farmers, who 
were their main customers in the West. These demands brought 
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forth, first, a program of state regulation, and eventually a series 
of federal controls, beginning with the Interstate Commerce Act 
of 1887. The object of these early regulations was to enforce com
petition in the industry. This was done primarily by prohibiting 
certain practices leading to and resulting from monopolistic con
trols, such as, the charging of "extortionate" or "discriminatory" 
rates, and pooling. 

The Sherman Act, passed in 1890, reflects a broader demand for 
similar efforts to maintain competition in the general fields of trade 
and industry. The rise of business units operating on a national 
scale in the period after the Civil War (fostered by our tariff and 
corporation laws as well as by the settlement of the West and 
changes in technical conditions of production) increased t4e depend
ency of individuals upon employment by others, and was accom
panied by a greater urbanization of our population. At the same 
time the free land of the West was gradually absorbed, restricting 
opportunities on this frontier. In these circumstances, recessions in 
business activity during the eighties were frequently attributed to 
the existence of large units of enterprise, and a movement de
veloped to restrict them by more stringent controls than had been 
provided under the common law, which relied largely on private 
suits for damage, or under state laws, which could not effectively 
reach the great interstate combinations. The Sherman Act pro
hibited contracts, combinations, and conspiracies in restraint of trade, 
and attempts to monopolize-made them public offenses and pro
vided means of dealing with interstate transactions. 

As the judges have read the Sherman Act, its purpose was not 
to condemn mere size or even market control. Only power unrea
sonably acquired or abused was held to be proscribed; and ;"Ienl 

to harm competitors or abuse customers and the exislence of col
lusive action became the prominent tests of unreasonableness. It 
proved difficult under court interpretation of this law to attack 
practices which lended 10 leu 10 monopoly, prior to evidence that 
substantial market control had actually been acquired. It was such 
interpretation, making it impossible to check certain market prac
tices believed to bring about the destruction of competitive forces, 
which led in 1914 to provisions in an amendment, the Clayton Act, 
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prohibiting such actions as price discrimination, tying contracts, 
inter-corporate stockholding, and interlocking directorates, the 
effect of which might be substantially to lessen competition. In 
1936 price discrimination was further regulated by the Robinson
Patman Act. 

The year 1914 also saw the establishment of the Federal Trade 
Commission with broad powers to stamp out "unfair methods of 
competition" in commerce. Under this authority, the Commission 
has attacked a wide range of deceptive and obstructive practices by 
sellers, and thereby aided in elevating the plane of competition. 
The Wheeler-Lea Act of 1938 has recently strengthened the pow
ers of the Commission in this regard. 

The common law had earlier provided remedies against decep
tive, fraudulent, and obstructive practices, but it relied on private 
suit for enforcement, and on judicial decisions and precedents to 
indicate the range of prohibited acts. This was a slow, expensive, 
and uncertain procedure. Several factors provided an urge to the 
imposition of more responsive, more direct, and more extensive 
controls. The advance of manufacturing technique widened the 
opportunity for the creation of deceptive form; the range and rate 
of change in the variety of commodities offered on the market in
creased, so that it became more difficult for consumers to evaluate 
alternatives on the basis of their own experience; and the growth 
of advertising, according to some views, widened the possibilities 
of deception. To meet this situation, the Federal Trade Commis
sion Act made deception of various forms a public offense, and 
provided for the surveillance of selling practices by a governmental 
agency armed with what appeared in the beginning to be broad 
powers to issue cease and desist orders. 

The effort to prevent the deception of consumers began, on a 
more limited scale, even before the Federal Trade Commission 
Act, and has been extended in many special forms since. Impor
tant b~innings were made in 1906 under -the Food and Drugs 
Act, ana a year later under the Meat Inspection Act. A number 
of special acts since that time have provided similar specific regu
lations for a number of other industries, covering primarily agri
cultural commodities and supplies for agricultural production. 
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Somewhat different in character, but directed toward a similar 01>
jective, has been a considerable body of legislation establishing 
compulsory requirements of disclosure and minimum standards 
of composition or quality for a number of different commodities, 
primarily foods and drugs-in which deception of the consumer 
would be likely to have the most serious consequences. Moreover, 
over this same period of time there has been an enormous exten
sion of governmental activities in the grading and standardization 
of commodities, and in otherwise furnishing useful information to 
buyers and sellers at all stages of the production and distribu
tion process. 

The remaining major field in which regulation developed re
lates to workers, the conditions of their work, and their relations 
with their employers. The common law established the principle 
that it was socially desirable to preserve individual freedom in 
seeking work and competition in securing it. It expressed, in gen
eral, an opposition to combined action among workers, and dealt 
with such action in the same terms of conspiracy and restraint 
which were applied to business men uniting to maintain prices or 
restrict production. The more extreme positions of the common 
law in this regard were materially modified by the courts during 
the first half of the nineteenth century. 

The general attitude of the common law toward combined ac
tion among workers found further expression when the proscrip
tions of the Sherman Act against contracts and combinations in 
restraint of trade were applied to the activities of labor unions. 
This gave rise to strong labor opposition, and in the Clayton amend
ment of 1914, it was declared that the Sherman Act should not 
be construed as forbidding the existence and operation of labor 
organiz.ations, and certain provisions were made against the is
suance of labor injunctions by the courts. Other laws. modifying 
the common law doctrines and strengthening concerted action 
among workers were the Erdman Act of 1898 forbidding discrim
ination against railroad workers for union membership, the Rail
way Labor Act of 1926 protecting railway workers in their right to 
organiz.e, and the Norris-LaGuardia Act of 1932 further limiting 
the use of the strike in junction by the federal courts. 
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A major change in the social expression of what was regarded 
as a proper degree of competition among workers came with the 
National Industrial Recovery Act in 1933, which declared that
workers should be permitted to "organize and bargain collectively 
through representatives of their own choosing • . • free from the 
interference, restraint, or coercion of employers." Although this act 
was declared unconstitutional in 1935, the National Labor Rela
tions Act passed in that year reasserted the right of employees to 
organize, and defined a series of "unfair labor practices" which 
employers were forbidden to use. 

The declared public policy concerning a desirable degree of 
competition among workers has thus shifted during our history 
from the restriction of combination and concerted action to the 
gradual modification of many of these restrictions, and, under the 
most recent legislation, to a tendency to facilitate labor organiza
tion and limit competition. 

Beyond these regulations concerning combined action by labor, 
a wide range of legislation has been enacted directly controlling 
terms and conditions of employment. Beginning with limitations 
on the labor of children in one state in 1848, the states in general 
have provided such legislation, and there has been a progressive 
raising of the age limit and extension of the number and kinds of 
industries covered. Federal legislation on this subject has met with 
a number of reverses at the hands of the Supreme Court on grounds 
of constitutionality. The most recent legislation in this field, the 
Fair Labor Standards Act of 1938 (Wages and Hours Act), pro
hibits the employment of individuals under 16 years of age. How
ever, the Supreme Court has not yet passed upon its constitutional
ity. 

Similar changes have taken place in the regulation of hours of 
work. The daily hours of work of children were limited in a single 
state as early as 1842, and five years later IO-hour legislation for 
women fas enacted in another state. By the end of 1938 all but 
five states had established some restrictions UpOI). the length of the 
work day for women employees, and all but three states had pro-

. hibited the employment of children in factories at night. The regu
lation of hours of employment for men did not begin until 1895, 
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and has been confined generally to trades involving unusual dan
gers. In 1938, under the Fair Labor Standards Act, Congress estab
lished for employees in general a "ceiling" of eight hours of work 
a day, and a weekly maximum which is subject to progressive re
duction during the first three years of the act's operation. 

It was .not l1l1til the twentieth century that regulation of wage 
rates was begun in the United States. Such regulation was, prior 
to 1933, limited to women and minors. The iirst important federal 
attempt to establish minimum rates of wages came in 1933 under 
the N.R.A. The Guffey Act of 1935, regulating wages in the coal 
industry, was declared unconstitutional. In 1938 general minimum 
wage rates were provided under the Fair Labor Standards Act. 

Regulations have also been applied to the physical conditions of 
work. So-called industrial homework has been made the subject 
of restrictive legislation in numerous states, and special regulation 
of conditions of work has been applied to many industries, particu
larly mining and transportation. 

T h, growlh 0/ speciallrealmenl. The implementation and regu
lation of private enterprise by inclusive laws applicable in general 
to all individuals and all forms of industrial activity have, as we 
have seen, been extensively supplemented by special governmental 
regulations on certain occasions and in the case of particular indus
trial areas. Historically, the first important examples of such special 
treatment were the industries benefited by the protective tariff, 
and the public utilities. The use of the tariff as a protection against 
foreign competition began in the earliest days of the first Con
gress, as we have seen, and has been continuously and progressively 
an integral part of our public policy from that time to this. 

The special treatment of public utilities originated, as was noted 
above, under the common law. So long as the services provided by 
this industry did not absorb an important proportion of the individ
ual's income (and as they were often provided by individuals for 
themselves), the procedure of the common law, with its vague, gen
eral standards established through centuries of precedent and en
forced through private suit, raised little public criticism. As the 
industry grew, however, its essentially monopolistic nature and the 
dangers of extortion, discrimination, and poor service came more 
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prominently to public attention, and led to demands for greater pre
cision in the definition of standards and more intensive controls by 
government. In the beginning, added controls were imposed by 
state and municipal authorities through charter and franchise pro
visions and through general statutes and ordinances. These took 
mainly the form of specifying maximum rates and minimum service 
requirements. This type of regulation soon proved ill adapted to the 
exercise of managerial controls over a rapidly changing industry, 
and one which quickly outgrew city boundaries. There followed, be
ginning on a significant scale in 1907, public utility regulation by 
state administrative commissions endowed with broad, discretionary 
powers over the price, quality, and adequacy of service. The inter
state character of many of the problems of regulation led finally 
to various forms of federal control, mainly after 1933. The basic 
structure of public utility regulation remains, however, at the 
state level. 

The railway industry began to emerge as an area of special 
treatment as early as 1906. Prior to that time, as we have seen, 
regulation of the industry had been designed primarily to main
tain competition. Beginning in 1906, however, the industry came 
to be accepted as essentially monopolistic, and there was gradually 
developed a system of positive managerial controls by government 
over rates and over the quantity and quality of service. This de
velopment was given great impetus by the experience with govern
ment operation of the railways during the war, and saw its culmi
nation in the Transportation Act of 1920. There has remained 
throughout the special treatment of the railways, however, some 
flavor of the earlier efforts to maintain competition. 

Special treatment was also applied at an early date to certain 
of the food and drug industries, and to petroleum and natural gas 
when these industries became important. Food and drug products 
are of special public concern because of their peculiar relation to 
health and morals, and because consumer misunderstanding can-

~ . . . 
not be so readily corrected through progressive expenence as IS true 
of most other commodities. For this reason special restrictions of 
production and sale have continuously been imposed in this field, 
beginning as early as 1848 and now elaborated to an imposing 
structure of regulation. 
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The petroleum and natural gas industries are of relatively recent 
origin. Special treatment of these industries did not begin on any 
important scale until 1914, and the development of regulation has 
taken place primarily through state action. In the case of oil, the 
pressure for special treatment has come primarily from producers 
who have been plagued periodically by sharp price declines ac
companying the opening of new fields, and who have sought to 
enhance their profits through production controls. Public support 
for special treatment has been enlisted primarily on the ground 
of the need for conservation of a limited natural resource. The 
controls enacted over this industry have consisted chiefly of restric
tions on output, and certain technical regulations of production 
methods designed to reduce costs, increase recovery, and limit waste. 

In the period since the World War, and especially during the 
last decade, we have witnessed a rapid extension of special govern
mental treatment of private enterprise. The World War, itself, 
involved our government in an elaborate set of special controls 
over private enterprise, designed to make it function more effec
tively in the prosecution of the war. The post-war period, how
ever, gave rise to more permanent changes in public policy. 

Many industries which had expanded during the war found 
themselves in difficulties when the more normal demands and 
channels of trade were resumed. Three industries in particular
agriculture, cotton textiles, and coal-gained public sympathy for 
their plight. They experienced, in addition to the ordinary post
war readjustments, increased competition from substitute products 
or from newly expanded production areas; and they were well 
organized to voice their complaints and to urge special treatment 
designed to restrict production and keep up prices. Other wars 
had left similar demands in their wake, but the cry for protection 
had been mainly against foreign competition and was usually satis
fied. Agriculture, cotton textiles, and coal, however, were industries 
which had outgrown their domestic markets, and a new type of 
problem was raised. A fourth large and vociferous group-small 
retail distributors and wholesalers-met increasing competition 
from large-scale distributors during the twenties, and raised a simi-
lar cry for protection. . 

Nothing much was done by government to meet these demands 
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for special treatment during the prosperous years of the first post
war decade. Within the industries themselves, however, develop
ments took place, both of a restrictive nature and in the form of 
improved efficiency. The depression beginning in 1930 accentuated 
the difficulties of these industries and brought them many com
panions who sought similar governmental assistance. For a period 
of two years under the National Recovery Administration the non
agricultural industries saw many of their highest hopes for restric
tive regulation fulfilled; and under the Agricultural Adjustment 
Administration there was begun a program of special controls and 
subsidies which has established agriculture, at least for the time 
being, as a specially supported area of economic life. Both of these 
instances of special treatment were motivated in part by a desire 
to protect the members of the industry against competitive forces, 
and even to subsidize them. There were also present, however, the 
objectives of stimulating a recovery of general business activity, 
and, in the case of agriculture, general relief purposes and the al
leged desire to compensate the farmer for the inequities of the 
tariff. 

Even before the demise of the N.R.A., ineffective enforcement 
of the code brought forth pressure from labor and producer inter
ests in the bituminous coal industry for the enactment of special 
controls for that industry. There resulted legislation providing for 
wage and hour controls, and for price fixing. Two years later, after 
this act had been declared unconstitutional, a new act was passed 
providing only for price fixing. 

The other interests pressing for similar special controls were not 
so well organized to exert pressure, with the exception of the 
wholesalers and small-scale retailers in the grocery and drug trades. 
Largely through the efforts of these latter groups, federallegisla
tion placing further limitations on price discrimination and legaliz
ing resale price maintenance was enacted. A number of states en
acted similar legislation and provided further for the support of 
small ~usiness and "legitimate" or "customary" channels of dis
tribution by laws restricting entry, imposing special taxes on chain 
stores, and providing for minimum mark-ups above invoice costs. 
Special legislation was strongly 'urged for the support of the cotton 
textile industry, but none was enacted. 
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T 1111 mcreQJII in direct gO'Uernmem produet;on. Since the begin
ning of American history the direct production of final consumer 
services by government has shown a slow but steady increase. This 
increase has taken place both in the provision of free services and 
in the production of services for sale. Shifts in population and in 
the industrial structure, and changes in social attitudes, have been 
the principal causes affecting the expansion of free services in the 
fields of education, welfare, recreation, and health, and in the de
velopment of highways. The services produced for sale by the 
federal government were until recent years confined almost en
tirely to postal services and governmental publications. 

Under the pressure of the prolonged and intense depression of 
the thirties and under the leadership of the federal administration, 
the program of direct governmental production has recently been 
enormously expanded and elaborated. While the principal expan
sion has taken place in programs of direct and work relief, and in 
the provision of old-age and unemployment insurance and public 
assistance to certain dependent and defective groups, there have 
also been great expansions into certain other fields, particularly 
public utilities and housing. 

These various extensions of direct production by government ap
pear to reflect the existence in the popular mind of something de
cidedly different from those attitudes which have brought about 
expansions of governmental operations in the past. Just as the de
velopment of special treatment for particular areas of economic 
life reflects a desire to modify the operation of private enterprise 
with a view to improving the status of certain groups, so the public 
relief and social security programs suggest a lack of trust in the 
capacity of private enterprise to protect individuals against un
employment and to provide a means of livelihood for the aged, 
the incapable, and the incapacitated. These developments thus indi
cate a desire to assure individuals of an income quite apart from 
their own efforts, and in this regard are in sharp contrast with the 
earlier emphasis on preserving for individuals an opportunity to 
earn a livelihood through the exercise of their own initiative. 

Before proceeding to a discussion of the issues which are now 
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most prominently on the frontier of public discussion, let us set 
forth briefly certain important contrasts and comparisons which 
may clarify the nature of the elaborate structure of governmental 
relationships to economic life we have erected over the years. 

ll. CONTRASTS AND COMPARISONS 

In the objectives sought, the methods pursued, and the adminis
trative and enforcement devices employed, there are clear differ
ences between the general relationships of government to private 
enterprise, the special governmental treatment of such enterprise, 
and the direct production of final goods and services by govern
ment. Let us look briefly at the major forms of these differences. 

Objectives. The general relationships of government to private 
enterprise, which are described in Volume I, have for the most 
part been founded on public objectives of the broadest character. 
While in their inception special interests have often played a promi
nent role, these forms of governmental action have usually been 
regarded as serving general social purposes, such as the best allo
cation, and the most efficient and fullest use, of productive re
sources. In the special treatment of private enterprise more atten
tion has been given to the protection of limited group interests. 

The pleas which have been used to gain public support for 
special treatment of private enterprise have been many and diverse 
and have varied from case to case. Declarations of broad social 
purposes have not been lacking, though more important has been 
the desire of particular groups of workers or business men for pri
vate advantage (a desire often based on erroneous reasoning as to 
their own interests), and the unorganized and uninformed state 
of those who might be directly or indirectly injured. 

In the case of the protective tariff, for example, the infant indus
try argument had wide public acceptance in the beginning, as did 
the contention that retaliatory measures might be used to free the 
channels of trade. These have been supplemented since by the 
"national defense" and "pauper-labor" arguments, and needless 
to say, by the urge of particular industries and workers' groups for 
protection---each of which may more easily be made the basis of 

. claims for permanent special treatment. Industries stimulated by 
the stoppage or diversion of channels of international commerce 
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(particularly in times of war), and incapable of full survival un
der freer conditions of trade, have often been able to gain acceptance 
for a "vested right" in the domestic market by calling to public 
attention the plight of the industry when faced with world com
petition. 

Somewhat J]1ore complete, in the sense that it in~olves the sup
pression of domestic as well as foreign competition, is the "sick
industry" argument which has been increasingly employed to ad
vantage in the past decade by many who have sought public sup
port for special governmental treatment. This argument, which 
usually takes the form of a plea to preserve profit opportunities 
and hence, presumably, employment, or at least wage levels, against 
the declining demand for the products of an industry, has been 
used particularly in the cases of agriculture and bituminous coal, 
and to some degree in the case of railway transportation. In its 
application to agriculture, this plea for support and rehabilitation 
has been combined with allegations that an improved agriculture 
would stimulate the revival of general business activity. 

While touched upon only slightly in this study, it may be added 
that a variant of the sick-industry argument, emphasizing the fre
quently weak competitive position of small-scale enterprises, has 
been advanced in urging their protection. The effort to secure the 
protection of small business is based in important degree on a 
desire merely to preserve the existing units against the competition 
of larger-scale organizations. The arguments for such protection 
are, however, often combined with other issues, such as the pre
sumed social desirability of preserving conditions of easy entry 
into an industry, and of maintaining a large number of competing 
units. 

The plea for special treatment of petroleum and natural gas has 
been complicated by technical factors. The limits of the known 
supply, the irregularity of new discoveries, and the peculiar con
ditions of production which if unregulated may lead to waste, have 
been applied in arguments both for "stabilization" in the interests 
of the industry and for "conservation" for the public benefit. The 
conservation argument has also played a part, though a small one, 
in the movement to secure special treatment for agriculture and 
bituminous coal. 
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Legislation to provide protection for some industries has not 
infrequently been disguised as a revenue measure. In other cases, 
which have been illustrated in the field of food and drugs, legis
lation having this purpose has been passed under the pretense 
of an effort to protect public health and morals. On the other 
hand, special treatment of particular areas has often rested on 
valid public reasons. There are few, if any, who would question 
special treatment for public utilities and, in its early stages at 
least, the special treatment given railway transportation. Whatever 
the deficiencies and limitations of commission control, it is be
lieved more satisfactory to the public to utilize such control in 
these naturally monopolistic industries than to suffer the numerous 
disadvantages which occur under competition. 

The objectives of special regulation in time of war are obvi
ously based on public considerations of the broadest consequence. 
They reflect a unanimity of individual desires for a single objec
tive-victory in conflict-which can never occur to a comparable 
degree under other situations. They reflect also a wider oppor
tunity for effective governmental action, because of the peculiar 
capacity of government to function in national defense and the 
unusual need which exists at such times for speed, as contrasted 
with economy, and for close co-ordination of many phases of in
dustrial life. 

The National Industrial Recovery Act declared broad public 
objectives, the most inclusive of which was the stimulation of gen
eral business recovery. The codes formulated under that law, how
ever, were framed almost entirely on the basis of purely private 
considerations. 

Broad social considerations have also governed a large part of 
our direct public production. 'The major factors bringing about 
such production have been the essential nature of the goods and 
services to society generally (such as the protection of person, 
property, and health, and the provision of schools and highways), 
and the 'ncapacity or failure of private enterprise to provide what 
is regarded as socially adequate production. 

Methods. The methods of regulation employed in the special 
treatment of private enterprise differ greatly from those which 
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have been applied generally to industry and trade. In contrast with 
the effort generally to maintain competition in the field of private 
enterprise, the policy of limiting individual independence in de
termining price and production policies, and of restricting the entry 
of new competition, has become an integral part of our public 
policy in the fields of public utilities and transportation. These con
trols have been designed so as to restrict the flow of capital to 
an amount regarded as necessary, and to preserve the monopoly 
which is deemed essential to the most efficient production. They 
have been accompanied by correlative controls over abandonment, 
over the quantity and quality of service, over prices, and, especially 
in recent years, by direct public competition. There has been au
thority not only to veto private decisions concerning these matters, 
but to set definite policies which must be followed. Responsibility 
for the initiation and operation of enterprise, however, remains 
in private hands. 

The production and sale of some agricultural products and of 
petroleum have been regulated, as have some agricultural prices 
and the price of bituminous coal. Detailed controls have been im
posed as well over technical features of operation of oil and gas 
wells. These have dealt· mainly with well-spacing, oil-gas ratios, 
and unified operation. The production of certain foods and drugs 
has been prohibited, and license controls imposed over the intro
duction of new products. 

Subsidies, both direct and indirect, have been employed in the 
fields of foreign commerce, agriculture, and transportation. These 
subsidies have been designed either to encourage the curtailment 
of output and the withholding of supply from the market, as in the 
case of agriculture, or to encourage the expansion or maintenance of 
production as in the instances of foreign commerce, transportation, 
and, at an earlier period, agriculture. 

The war-time regulation of industry and the controls attempted 
under the N.R.A. approached in intensity those which are imposed 
on public utilities and transportation. War-time controls have com
prised the allocation of resources to specific uses, the licensing of 
various trades and businesses, price fixing, the specification of 
methods of production and distribution, the requisitioning of sup-
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plies, and the commandeering and direct operation of production 
facilities. The N.R.A. controls included price fixing and wage 
fixing, production and capacity limitations, and restrictions over the 
free choice of specialized tasks or areas of operation. 

In contrast with the measures employed in both the general 
and the special treatment of private enterprise are those followed 
in carrying on the activities of government as a producer of final 
goods and services. These activities have involved government di
rectly in all phases of allocation, conversion, and distribution
though in some instances government has undertaken only the 
distribution of privately produced commodities, or has merely 
promoted and controlled the production of goods and services 
through the device of grants-in-aid. 

Adm,inistration and enforcement. The imposition of positive, 
and consequently more detailed and precise, controls in the special 
treatment of private enterprise, and the direct production activities 
of government, call for administrative and enforcement agencies 
quite different from those which are appropriate for the less am
bitious schemes of regulation which have been applied to economic 
life in general. Detailed, technical regulations covering a broad 
range of highly specialized and continuously changing situations 
cannot be framed effectively or efficiently by a legislative body. Nor 
can the day-to-day administration of productive enterprises be so 
controlled efficiently. Extensive discretionary powers have accord
ingly been granted to a group of specially created administrative 
agencies. However, to hold these agencies accountable for the 
exercise of these powers, and to guide them in their use, general 
objectives and standards have been established by law. These 
means of administration and enforcement are in contrast with 
those which have ordinarily been applied to the general field of 
industry and trade, where the legislature has usually defined fairly 
precise standards, and has given the executive and administrative 
agenc~s of government relatively little scope for the exercise 
of discretionary powers. The contrast is, however, only one of 
degree, as similar administrative and enforcement devices are 
employed in some instances even in the general regulation of 
private enterprise. 



CONCLUDING OBSERVATIONS 

m. CURRENT ISSUES 

nil 

In each of the many aspects of the relationship of government to 
economic life, problems of the most difficult kind continue to 
present themselves. The processes of our economic system and 
those of our government are too complex, too subject to changing 
forces, to justify the hope that they will ever be perfectly ad
justed to each other. 

Concerning the implementation of private enterprise, proposals 
to modify the organizational forms through which business is 
conducted are prominent. Not new, but urged currently with great 
vigor, are recommendations to limit the size of corporate units, 
to increase the personal responsibility of corporate officers, and to 
limit their powers. By these means, it is contended, market con
trols will be checked, competition made more effective, and corpora
tion policies made more responsive to the wishes of the stock
holders. 

Bankruptcy and reorganization procedures, it is argued, should 
be revised with a view to providing governmental advice and 
counsel before business situations have reached the stage of in
solvency, and so as to restrict from re-entry into the conduct of the 
nation's economic affairs those guilty of negligence or bad faith. 
Proposals for patent reform suggest chiefly that patent rights which 
are believed not to serve social purposes be withdrawn and that 
there be an effort to promote a broader availability and use of 
patents and to restrict their employment as means of extending 
monopoly controls. 

It is frequently urged that the recently expanded range of 
emergency monetary measures (comprising, for example, cur
rency devaluation, controlled exchanges, regulated gold and silver 
markets, and deficit spending), which have been designed to 
stimulate business activity in the present and to mitigate future 
cyclical swings, should be further elaborated and made a permanent 
part of our public policy. 

Many favor an extension of the research and informational ac
tivities of government. Particular emphasis is at present placed on 
adding to the provision of knowledge for consumers. This is urged 
partly as a means of improving the judgment of buyers, and 
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partly, as we shall note below, in the belief that it will operate 
against the growth of monopoly. _. 

In the field of restrictive regulation of private enterprise, our 
present public policy concerning the maintenance of competition is 
criticized by two articulate groups. Some question the possibility 
of preserving a sufficient degree of active rivalry under any cir
cumstances. Others believe it is possible to preserve a socially 
adequate type of rivalry in a large part of our economic system 
but hold that in many cases monopolies arise out of sheer efficiency 
and cannot, therefore, be checked by laws such as we now possess, 
which are directed primarily against collusion, coercion, and abuse. 
They point particularly to industries with a small number of units 
grown large through consolidation and internal expansion, and 
to those characterized by highly differentiated, advertised, and 
branded products, as possessors of a monopoly power untouched by 
the law. As a remedy these critics suggest limits over the size of 
industrial units (particularly where there would result no loss in 
efficiency), restrictions on advertising expenditures, the dissemina· 
tion of information so that monopolies based on the ignorance 
of consumers might be destroyed, the lowering or withdrawal of 
tariff protection, and the elimination of some forms of patent 
protection. In some fields government competition and even 
government monopoly are urged. 

Regarding the area of regulation which we have called the 
plane of competition, frontier issues relate mainly to further con
trols over advertising, designed to increase its truthfulness and the 
completeness of the information given, the establishment of addi· 
tional minimum quality standards and specifications for certain 
commodities, and the compulsory use of governmentally deter
mined grades and standards. All of these, it will be seen, are de
signed to improve the knowledge of buyers and to limit the ad
vantages of the less scrupulous sellers. Another suggestion having 
to do. with both the maintenance and the plane of competition, 
popula~ among business groups, and sponsored by the government 
during the N .R.A. period, is the development of a system of 
business "self-regulation." 

In the labor field, the leading current issues relate to the re-
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quirements for collective bargaining. Experience under the Na
tional Labor Relations Act has raised grave doubts in many minds 
concerning the wisdom of encouraging the organization of labor. 
Those who have these doubts ascribe to the requirements for col
lective bargaining under the act many of the strikes (jurisdictional, 
"sit-<iown," and others) which have occurred in recent years, and 
they hold that wage increases or wage rigidities have resulted 
which in many instances have severely restricted the opportunities 
for employment. More widely held, however, is the view that 
current policy toward collective bargaining should be modified 
rather than abandoned. Important among the suggestions for modi
fication are recommendations for revising the procedure for deter
mining the appropriate bargaining unit, and the provision of greater 
protection for the employer through legislatively declared "unfair 
acts" on the part of labor. 

It is further urged that the responsibility of labor unions should 
be increased. This, it is recommended, should be done by making 
unions financially more responsible for their actions, and through 
laws requiring their incorporation and the public auditing of their 
books. It is also contended that employers should be permitted 
broader rights in influencing employees concerning unionization, 
and that there should be provided much more adequate means for 
settling jurisdictional disputes. A significant recent development 
has been the reinvigorated enforcement by the Department of 
Justice of the restrictions on concerted action by labor embodied 
in the Sherman and Clayton Acts. 

Aside from these questions of concerted action by labor, there 
is support for still more stringent safety regulations, and for 
further restrictions on the minimum age for employment, on the 
range of industries in which women and children are permitted 
to work, and on the hours of work. On the other hand, even the 
current regulation of hours and wages of labor has been con
demned on the grounds that it is difficult to administer fairly, and 
has tended to "freeze" existing unemployment. 

In one way or another all of these specific issues are part of 
the age-old problems of the proper allocation and conversion of 
society's resources and the distribution of income to the members of 
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society. The length and severity of the depression of the thirties, 
however, has focused particular public attention upon one aspect 
of allocation and conversion-the problem of how to organize the 
economic mechanism so that the nation's resources would be more 
fully employed. 

Issues in areas of special treatment. In each of the areas re
ceiving special treatment at the hands of government there are 
also numerous and urgent issues. In the field of foreign commerce 
the recent extension of the trade agreements program involves 
a modification of the special treatment accorded under the tariff, 
though the merits and demerits of the trade agreements program 
continue to be warmly debated both in general and in relation to 
particular phases of our industrial life. The difficulties which have 
been encountered in fixing prices for bituminous coal have raised 
increasing doubts, even within the industry, concerning the wisdom 
of special treatment, at least in this form. To some this difficulty 
has suggested the advocacy of more direct controls over produc
tion, and perhaps the purchase of part of the productive capacity 
by government and its withdrawal from operation. The special 
treatment of agriculture appears well fortified at the moment, 
and there seems to be strong support. for permanent controls over 
production, and added subsidies. 

In the public utilities field the most hotly discussed question 
centers about so-called yardstick competition-the production and 
sale of services by government with a view to influencing the rates 
and services of private companies. Only by this means, some 
hold, can the utilities industries (particularly the electric power 
industry) be subjected to the kind of pressure that will bring about 
proper rates and experimentation with supplying the lower reaches 
of demand. Government ownership is actively urged by some who 
hold that regulation cannot be made effective. In the meantime 
the perennial controversy over the policies to be followed in setting 
rates according to more conventional standards continues to occupy 
the attention of students, administrators, legislatures, and the 
courts. 

The regulation of the transport industries entered a new phase 
with the passage of the Motor Carrier Act of 1935. Before 1906 
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special regulation in this field had been designed primarily to 
secure the enforcement of competition among railways. After that 
time the railways gradually became accepted as monopolistic and 
the emphasis in government regulation shifted to the control of 
this monopoly power. The rise of motor transportation, however, 
has destroyed the monopoly position of many railway lines and 
threatened the solvency of some. The result has been the imposi
tion of governmental controls over rates and service in certain 
phases of the motor transport industry, designed largely to protect 
the railways against the competition of this substitute mode of 
transportation (though in some degree merely to restrict competi
tion among motor carriers). At the present time two opposed sets 
of proposals for change are widely discussed. Some argue for an 
even broader and more intensive program of governmental con
trols, designed to create a "unified transportation system" which 
will assure to each form of transportation its "proper" place; this 
has in some degree been the declared purpose of recent legislation 
in this field. Others contend that the development of motor trans
portation and the prospective growth of air transportation have 
made the industry in general highly competitive and removed the 
need for special treatment as a monopoly. 

The current issues in the regulation of the petroleum and 
natural gas industries concern mainly the expansion of the role of 
the federal government. Regulation at present is confined primarily 
to individual state laws and interstate compacts. The federal gov
ernment acts chiefly in a research and advisory capacity, and 
strengthens state regulation through prohibiting interstate and 
foreign commerce in oil produced in violation of certain state laws. 
It is contended that a need exists for more stringent controls over 
operating practices and rates of production (ostensibly for conserva
tion purposes, though undoubtedly also merely to keep up prices), 
and that no individual state is likely to undertake such controls, 
because its withdrawal from the market benefits other states imme
diately, while it can look forward only to an uncertain gain in 
the future. 

Still pressing strongly for special treatment are various groups 
of small-scale enterprises-particularly in the wholesaling and re-
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tailing fields. Most common among the proposals they suggest for 
their benefit are anti-chain-store taxation, the subsidization of small
scale enterprise through loans, reseii-ch and advisory activities to 
assist them, barriers to the interstate movement of competing 
products, restrictions on the entry of new competitors, the imposi
tion of limits on the size of individual enterprises, and further 
restrictions over the pricing policies of the larger units and over 
the prices at which these units buy. 

Special occasions. In the field of particular occasions for special 
governmental action, the problems of war-time regulation of eco
nomic life are of the most vital immediate interest. Weare provided 
at the moment with elaborate regulations designed to preserve our 
neutrality. At the same time plans are going forward for special 
controls to be imposed in the event of our involvement in war. 
Two major current issues exist. One concerns the question whether 
reliance is to be placed in large degree on private enterprise to 
organize American industry for war, with government action con
fined-as it was during the last war-largely to assuring war in
dustries of the necessary supplies, and to certain limited controls 
over prices and direct production in extreme cases, or whether 
instead there should be wide conscription of men and resources 
and extensive governmental operation of industry. A second, and 
related, question concerns the method of financing war. Some con
tend for inflationary finance, with moderate efforts to tax away 
high profits (so that a maximum incentive to private enterprise 
may be preserved). This plan would concentrate the burden 
heavily on fixed-income groups. Others contend for heavy taxa
tion as providing both a less costly means of finance and a more 
equitable distribution of the burdens, and they favor extensive 
government production if this taxation should destroy the initiative 
of private individuals. The choices we make among these alterna
tives may have a profound influence on the character of the post
war organization of our economic life, should we become involved 
in the "resent conflict either directly or indirectly. 

Direct government production. The recent great expansion in 
direct government production has made the issues of public policy 
in that field primarily those of retention rather than extension. 
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Perhaps the most pressing question is whether relief activities 
should have a continuous, permanent place in our governmental 
policies, and, if so, at what level of government-national or state. 
The place of the housing and power projects is also not yet clearly 
established. More generally accepted is the social security program, 
and in this case there is under active discussion the extension of 
old-age insurance to certain excluded classes, particularly farm 
and domestic employees and self-employed persons. 

Need for apprmal of public policy. No aspect of the great 
elaboration of governmental functions during the past decade, 
of which further development is widely proposed, is more sig
nificant than the tendency to consider limited parts of the economic 
system without adequate consideration of their inter-relationship 
with other parts, and the inclination to appraise limited phases 
of public policy without a proper understanding of their bearing 
on other phases. Efforts to deal with some parts of economic life 
are at times seriously hampered by the treatment given to other 
parts, and attempts to meet a particular problem by one plan are 
often nullified by other developments in public action. Moreover, 
larger social criteria are frequently neglected in the consideration 
of immediate problems, and once a program is adopted there is 
a strong tendency to focus attention on the problems of effective 
administration and to ignore questions concerning the wisdom 
of what it embodies. While this is perhaps inevitable in times of 
stress, there is great need for a careful appraisal of the aims, objec
tives, and effects of the general changes implicit in the recent 
modifications of public policy, and an analysis of the relation of the 
details to broad standards of national welfare. 

Certain issues raised by recent developments should particularly 
be borne in mind because of their bearing on the future of demo
cratic institutions. Falling within this class are: 

J. The question whether encouragement to the strong or~
ution of partisan groups will operate to obscure larger social 
considerations from the public mind in the determination of pro
grams of public action. 

2. The questions whether such organization will. un~uly re
strict the freedom of individuals, and what results It will have 
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on the effectiveness of private enterprise. 
3. The question whether the strong organization of partisan 

groups will lead to pervasive goverrlmental regulation of their 
activities to preserve the social interest. 

4. The question whether the current relief policies are delaying 
the absorption of individuals in private employment, and the issue 
of what longer run effects these policies may have on the initiative 
of individuals both in seeking work and in organizing enterprises. 

5. The question whether recent regulation of wages, prices, and 
production is interfering with the allocation of productive resources 
to their best uses socially, and the probable consequences of apply
ing such controls generally in similar situations. 

6. The question whether the increasing exercise of managerial 
controls over private enterprise has involved serious limitations 
on the drive and effectiveness of individual initiative, and the issue 
whether these limitations are justified in view of the social gains 
they have yielded. 

7. Finally, the question whether the great changes which have 
recently taken place in programs of public action have created 
uncertainties of such character and degree as to constitute a serious 
deterrent to private enterprise. 

The influence of the depression. The problems of determining 
a proper relationship between government and economic life, 
which are complex enough under the simplest of circumstances, 
have acquired under the influence of the depression of the thirties 
both a new importance in public thought and a vastly increased 
difficulty of solution. The distress which was brought about by the 
widespread unemployment of this period formed the basis of public 
demands for a considerable expansion of governmental activities to 
relieve the immediate suffering and to provide safeguards against 
its recurrence. The added governmental responsibilities which have 
been undertaken in response to this situation have not only raised 
problems of finance and administration and of proper integration 
in a sys"m of private enterprise, which we have discussed in earlier 
chapters, but they have had a pervasive effect on the whole range 
of American public policy during the past decade. 

In the early years of the depression, the added programs of 
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,ublic action were not extensive, nor were they expected to be of 
Dng duration. The notion was widespread that the country was 
uffering from "general overproduction," but this was characteristi
ally regarded as a temporary phenomenon which would quickly 
e corrected without the stimulus of much additional governmental 
ction. Those who held this view favored confining special public 
ctivity in relation to the depression to the temporary granting of 
elief, with a major emphasis on encouraging the acceptance of 
pportunities for private employment as they arose. The Roose
'elt administration altered this policy significantly when it in
ugurated elaborate controls over private enterprise and a vast pro
:ram of public spending designed to spur a revival of business activ
:yo But there was little thought, at least in the beginning, that 
hese special measures would be continued for long. 

The persistence of a large degree of unemployment after a 
eriod of several years, however, has given rise to a new theory 
f the proper relationship of government to economic life, in
olving a fundamental change of outlook. The notion has gained 
cceptance in many circles that our economy has reached a stage 
rhich is denominated as "mature," and that as a result there is 
,0 longer any hope that we shall be able to come near the full 
mployment of our productive resources without a continuous 
,rogram of extensive public spending designed specifically to pro
!lote the utilization of idle men and plant.1 

Somewhat different as regards the issues of public policy in
'olved is the current emphasis on price inflexibility as a cause of 
Inemployment. The view has grown that our economy has been 
!lcreasingly characterized by concentration of control over output 
resulting from collusive activities among producers, the growth 
11 the size of individual units relative to the size of the market, 
.nd, most important, the development of highly differentiated 
Iroducts supported by branding, packaging, and advertising); and 
hat this presumed inflexibility has made more difficult the ad
ustment of the economy to changes in demands and techniques 
If production, and has intensified the cyclical swings in general 

, For an analysis of this issue, see Harold G. Moulton and others, equal Ext
;0". E",t'o1"''''' • ...J Eco"omic S11I6;li11 (1940). 
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business activity. Those who follow this school of thought often 
propose a considerable elaboration of the present controls over 
private enterprise, including the breik1ng up of larger units (they 
contend that in many cases this can be done without a loss in 
efficiency), controls over advertising, government competition, and 
in some instances, government ownership and operation of an en
tire industry. They do not always point out, however, that the 
price fixing and wage fixing provided in certain current forms 
of government regulation may themselves prevent the full em
ployment of resources. 

It has by no means been demonstrated by economic analysis, 
much less by practice, that the means now in operation for meeting 
the fundamental and serious problem of unemployment, or the 
more extreme measures which have been proposed, will do more 
to meet the situation than the less elaborate programs of the early 
thirties. It is clear, however, that permanent programs of exten
sive governmental spending, and the broad extensions of govern
mental regulation, and even displacement, of private enterprise 
which have been proposed, raise grave questions for the effective
ness, and perhaps the survival, of private enterprise, no less im
portant than those raised by the unemployment they are designed 
to relieve. 

So long as there is a continuation of widespread unemployment 
we may be certain that it will have the greatest effect on public 
policy and will lessen the care with which we evaluate proposals 
for change. The suffering which results from unemployment 
makes it easy to secure public support for a plan of action merely 
on the ground that it is designed for the relief of unemployment, 
though in many instances there may be no clear reason for be
lieving that it will have the results claimed for it. The difficulty 
of evaluating proposals of this character has added greatly to the 
danger that ill-considered programs of public action will be adopted. 
Moreover, it has been easy to attribute the failure of current 
schemlls of meeting the unemployment problem to the shortcom
ings of private enterprise, and to ignore the fact that the effective
ness of private enterprise itself may have been impaired by the 
programs of government action. This is not to pass definitive judg
ment upon the merits of our present public policy concerning un-
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employment, nor of the current proposals for change, but merely 
to point out a significant emotional attitude which has influenced 
the formation of our public policy in recent years. 

T Iu problem 0/ adminittrtltiOtf. The general directions of change 
in American public policy over the past decade have, as we have 
seen, involved a lesser reliance on private enterprise and a wider 
range of authority for governmental bodies. There has resulted a 
grave problem of constructing plans of administration and adminis
trative agencies capable of effectively carrying out the policies, 
while at the same time avoiding undue limitations on individual 
liberty. 

As the range of matters over which governmental controls are 
imposed is extended, it becomes increasingly difficult for a legis
lative body to foresee all the issues which are likely to arise. This 
is especially true so long as individuals are allowed any measure 
of personal discretion in ordering their economic affairs. There 
has been a tendency, therefore, as we have noted, to endow ad
ministrative agencies with broad discretionary powers. But as a 
result of this fact, other vital issues arise. How can administrative 
agencies be endowed with powers sufficiently flexible to enable 
them effectively to carry out their authority over the changing 
business scene without at the same time creating the threat of 
arbitrary action and a menace to civil rights? On the other hand, 
inflexible controls may themselves be burdensome to enterprise 
because of their failure to allow for or permit change. Further, 
how can governmental administrative agencies be infused with the 
initiative and incentive necessary to the effective regulation or con
duct of business enterprise where private decisions are so severely 
curtailed that there is little or no scope left for individual initiative?' 

More significant in many ways is the fact that as the range of 
public control is extended, the. factors which need to be taken into 
consideration both in framing and in administering policy become 
so numerous and so complex that they may outgrow the capacity 
of individuals to comprehend them. In these circumstances there 

• For aD analysis of lOme pbues of the problem of admiDiJtrati~n, tee Frederick 
F. Blachly and Miriam E. Oatman, F .... R.g.J.I1W7 AeltOfl _ COfIIrOl 
( 1940 h and, by the ame authon, 4 J",;,wlnliw ugilltlhOfl - A Jjrulic.,iOfl 
(1934). 
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is further danger of arbitrary action or of stagnation and inefficiency. 
The limitationi which these conditions.Unpose on the effectiveness 
of public action should constitute an important consideration in 
weighing the merits of any proposed program of governmental 
regulation, particularly those involving extensive managerial con
trols over private enterprise, or its displacement. These limitations 
of human capacity should, indeed, be a fundamental matter of 
concern in any attempt to improve upon whatever division of re
sponsibilities exists between government and the individual In 

ordering and controlling the economic life of our country. 



INDEX 



INDEX 
Adminiltration and enforcement, gen

eral problem of, ulo, U91-9a 
Affectation with a public intereR, 621 
Agricultural AdjUltment Act of 1933, 

913 If. 
Agricultural Adjultment Act of 1931, 

9U 
Agricultural Adjustment Adminiltra-

tion, 909 If. 
Agricultural commodity loanl, 9a I If. 
Agricultural co-operative., 884 If. 
Agricultural Credit Act of 1923, 884 
Agricultural crop inlurance, 924 If. 
Agricultural export lublidy, 927 If. 
Agricultural Marketing Act of 1929, 

893, 901 If. 
Agricultural marketing agreemente and 

orde,., 909 If. 
Agricultural production and income 

adjultmente, 913 If. S •• 11110 Soil 
coneervatien and income adjust

ment. 
Agricultural lurplu. dispoaal, 925 If., 

1174 
Agricultural regulation, 864 If., u73-

74 
before the Civil War, 864 If. 
in war-time, 879 If. 
aim:e 1933, 904 If. 
under the Federal Farm Board, 

89] If. 
Air Commerce Act of 1926, 154 
Air Safety Board, 154 If. 
Air transport regulation, 85] If. 
Alcoholic beverage., control of, 1016-

'7 
Alien Property Custodian, 1076 
Anthracite coal, 948 n 
Army and Navy Munitions Board, 

1079 If., 1084 

Bankhead Act of 1934, 916 
Bankhead-Jones Farm Tenant Act, 932 
Bankruptcy, 1164-65, 1111 
Basing point system., 1041 
Bituminous Coal Act of 1937, 97' If. 
Bituminous Coal Conservation Act of 

1935, 969 If. 
Bituminous coal regulation, 948 If. 

coneervation arrument, 967, 914-15 
economic conditionl in the industry, 

956 If. 
labor condition., 951 If., 956, 961, 

963-67, 970 

under the N.R.A., 961 If. 
priee fixing, 961 If., 969 If. 
war-time control., 949 If. 

Bonneville Power Administration, 733 
Bonneville Project, 11 35 
Borah Resolution, IOU 

Boulder Dam, 11 34 
Bureau of Industrial Housing and 

Transportation, 1071 
Bureau of Mines, estimatel of oil needs, 

1011,1013 If. 

California, oil and gas regulation. See 
""der Petroleum and natural gas 
regulation 

Canada, reciprocity with. Sell "tIde,. 
Reciprocity in foreign trade 

Capital haues Committee, 1071 
Capper-Volstead Act, 887 If. 
Categorical relief, 1162 If. 
Civil Aeronautics Act of 1931, 154 If. 
Civil Aeronautics Authority, 154 If. 
Civil Works Administration, 1167 If., 

1175, 1115-86 
Civilian Conservation Corps, 1171 If. 
Clayton Act, 171, 887 
Coal, bituminous, regulation of, 941 If., 

U73-74 
under the N.R.A., 961 If. 
price fixing, 941 If. 
war-time regulation, 949 If. 

Collective bargaining, 970-72, 1051 If., 
u69-70, u I 3 

Committee on Economic Security, 
JlU If. 

Commodity Credit Corporation, 9U If. 
Common callings, 626 If. 
Common law and public utilities, 626-

30 

Communications Act of 19]4, 651-59 
Competition, maintenance of, in rail

ways. S •• Railway regulation 
Connally Act, 1011 

1195 



GOVERNMENT AND ECONOMIC LIFE 

Constitutionality of restrictive tariffs, 
605 

Consumer deception, prevention of, 
1011 ff. . 

Co-operative Marketing Act of 1916, 
888 

Corporate organization, IZ64, uh 
Cost of relief and emergency work, 

1196 ff. 
Cotton regulation, 915-16, 914 
Cotton Stabilization Corporation, 901-

01 
Cotton textile industry, IZ73-74 
Council of National Defense, 1063 
Cuba, reciprocity with. See under Reci-

procity in foreign trade 
Cullom Committee, 754 ff., 761 
Cummins-Winslow Act, 954 

Depression, influence of, 904 ff., 956 ff., 
961 ff., 965 ff., 1035-37, 1164 ff., 
IZ08 ff., IZ88-91 

Direct relief, 1169 ff., 1193 ff. 
Due process of law, 668 ff., '76 ff. 

Electric Home and Fann Authority, 
1136 

Electric power and light controls. See 
Public utility control 

Embargo Act of 1807, 1086 
Embar~o Act of 1911, 1088 
Embargo and Nonintercourse Ac_, 

541 -44 
Emergency Fleet Corporation, 1071 
Emergency Railroad Transportation 

Act of 1933, 779 if., 8%4, 830, 
836 ff. 

Emergency Relief Act of 1933,1166 ff., 
1171 if. 

Emergency Relief Appropriation Act 
of 1935, 1168 ff., 1176 ff .. 

Employment conditions on work relief 
projects, 1184 ff. 

Employment on relief projects, 1195 
Ever-normal granary, 913 if. 
Experience rating, in social security. 

See Unemployment insurance 
Export-I,)port Bank, 600 
Export debenture plan, 590, 891 

Fair return. See under Public utility 
control 

Fair value. See under Public utility 
control 

Fa&liQo co-operatives, 869 II. 
Farm credit, 869, 877 ff., 884 ff., 

905 ff., 921 ff. 
Farm Credit Act of 1916, 877 
Fann Credit Administration, 905 ff., 

1137, 1172 
Farm "outlook work," 889 ff. 
Farm research, 871 ff. 
Farm Security Administration, 9)2, 

1136, 1172, 1174 
Federal Alcohol Administration Act of 

1935, 1016 
Federal Committee on Apprentice 

Training, 1181 
Federal Communications Commission, 

658-59, 702 
Federal Coordinator of Transportation, 

779 ff., 830, 836 ff. 
Federal Crop Insurance Act of 19 r8, 

914 ff. 
Federal Emergency Relief Administra

tion, 930 ff., 1166 ff., 1175, 1186, 
1188 

Federal Farm Board, 893 ff. 
Federal Home Loan Bank Board, I 137 
Federal Housing Administration, 1137 
Federal Oil Conservation Board, 1009 

ff. 
Federal Power Act of 1935, 651-51 
Federal Power Commission, 650-51, 

653-55, 701 
Federal Radio Commission, 658-59 
Federal Security Agency, 1178 fl. 
Federal Surplus Comm~dities Corpora-

tion, 926, 918, 1168, 1171 
Federal Surplus Relief Corporation, 

916, 1167 ff. 
Federal Tender Board, 1011 
Federal Trade Commission, 654, lOB 

Federal Water Power Act of 1910, 
650-5 1 

Fifteen Per Cent case of 1931, h 3 
Filled Milk Act of 1913, 1017 ff. 
Food Administration. See United State, 

Food Administration 
Food and Drugs Act of 1906, 1014 fl. 
Food and Drugs Act of 1938, 1015 ff., 

1031 
Foreign sale, facilitation of, in foods 

and drugs, 10]0-]1 
Free ships, 574 



INDEX 

Free trade, early American adherence 
to, 517 

Fuel Adminiltr&tion. S,. United Statel 
Fuel Adminiltr&tion 

Gallatin Report, 748 
Gal regulation. Se, Petroleum and natu

ral gal regulation 
Goodl project., IIh fl. 
Government lubsidization of traneporta

tion, 7J I fl. 
Government competition and monopoly, 

II 56 fl. 
Government competition with private 

bUlinell, 115a fl., IIh fl. 
Government expenditures, 

federal, I IZ 6, lIZ 8-19 
local,' 1110 fl., 11Z9 
Itate, III 8, II a 9 

Government ownership of public utili
tie., 7a9-36, 1130-3a, II H fl., 
1117 

Government production of free final 
service., 1101 fl., 115a fl., U75 

by federal agencire, I uo fl. 
by local agencie., 1103 fl. 
by Itate agencie., II u fl. 

Government production of services for 
sale, IU9 fl., 1155 fl. 

by federal agencies, II 33 fl. 
by local and state agencie., 1130 fl. 

Grain and Cotton Stabilization Cor
poration, 1165 

Gufley-Vinson Act, 971 fl. 

Hamilton'l Report on Manufactures, 
536-40 

Hawaii, reciprocity with. S,. ~"J" 
Reciprocity in foreign trade 

Health and morals, protection of, 
lOll fl. 

Hepburn Act of 1906, 764, 784 fl., 
796 fl., 100 

Helium Control Act, loll 
Highway luOOdy, 747 fl., 869, 1114 fl., 

1111 fl. 
Highway transport regulation, III fl. 
Holding company regulation, 6H fl. 
Home Ownen Loan Corporation, 1137 
Homestead Act of 1861, 865, 867 
"Hoosac Mills" case, 917 

Housing, subsidization of, I Ill, 1136 
fl. 

"Hull reciprocity policy," 596-99 

IIIinoil, oil and gal regulation. See 
~nJ" Petroleum and natural gaa 
regulation 

Implementation of competition, I a64 fl. 
Industrial Mobilization Plan, 1080 
Inland Waterways Corporation, 849 if. 
Intermediate Credit Act of 19a 1,905 if. 
Internal improvements, 747 if. 
Intentate Commerce Act of 1817, 

763 fl., 866 fl. 
Interstate Oil Compact Commillion, 

1011 fl. 
Interstate trade barrier., lod, 1018 n, 

u86 

Kerr-Smith Tobacco Control Act, 916 

Land-use planning, 931 fl. 
''Leading lupplier" principle in trade 

agreement., 597-98 
Lever Food and Fuel Control Act, 879, 

949 fl., 1077 fl. 
Long and short haul problem, in rail

way .. S,. Railway regulation 

Mail lubsidire, 563, 595-96 
Maintenance of competition, u66-68, 

uh, u89-90 
Mann-Elkins Act of 1910, 657-58, 

784 fl., 796 fl., 803 
Maritime Commission, 851 fl., IIH 

"McNary-Haugen" bills, 590, 191 
Meat Inspection Act of 1907, 1014, 

1030 
Mercantilism, 5a1 
Merchant Marine Act of 1931, 851 
Merchant marine policy, 584-16, 595-

96 
Monetary controls, u6S-66, lilt 
Morrill Act of 1861, .71, 1116,1111 
Morrill Act of 1190, lUI 

Motor Carrier Act of 19l5, 139 fl. 
Munitions Investigation, lol, fI., 10.9 

Narcotics replation, 1017 
National BituminoUi Coal Commi.ion, 

970, 971 fl. 
National Defense Act of 1910, 1079 fl. 
National Labor Board, 1051 



GOVERNMENT AND ECONOMIC LIFE 

National Labor Relations Board, 1052-
National Livestock Marketing Associ~ 

tion, -900 
National Munitions Control Board, 

1089 II. 
National Recovery Administration, 

1035 II., l2.74, l2.78, l2.80 
and basing point systems, 1048 
and capacity control, 1046 II. 
and coal, 961 II. 
and collective bargaining, 1051 II. 
and control of specialization, 1047 II. 
and Federal Trade Commission rules, 

1053 
and loss-leader selling, 1043 
objectives of, 1035-37 
and oil, 1009 II. 
policy changes, 1054-56 
and price control, 1042. II. 
procedure of, 1037-42. 
and production control, 1045 II. 
and recovery, 1059-60 
and wages and hours control 1049 II. 

National War Labor Board, 1070 
National Youth Administration, 1178 

II., 1180-8r 
Natural gas, conservation of, 988 II. 
Natural Gas Act of 1938, 653-55 
Natural monopoly in public utilities, 

619 II. 
Navigation laws, 546 
Neutrality, 1085 II. 

Act of 1935, 1089 
Act of 1936, 1090 
Act of 1937, 1091 
Act of 1939, 1095 

New York, Public Service Commission 
law, 636 II. 

Nonintercourse Act of 1809, 1086 

Oil regulation. See Petroleum and natu
ral gas regulation 

Oklahoma, oil and gas regulation. See 
under Petroleum and natural gas 
regulation 

Old-age assistance, 12.18 II. 
Old-age i~rance, 

constitutionality, 12.2.1-2.2. 
deflationary influence, l2.2.5 II. 
extent of self-support, l2. 2.2. 

federal v. state system, 12. 2. 1 
pay-roll tax, l2.19 II., 12.2.8 

socialized v. individualized benefit., 
12.2.2. 

staaiatical summary, 1236-37 
Old-age reserves, 1 U 3 II. 
Oleomargarine controls, 102.8 II. 

Patents, 1265, 12h 
Pennsylvania, Public Utility law, 645 II. 
Pensions for the aged, 1215 II. 
Petroleum and natural gas regulation, 

988 II., 1273, 1277, 1285 
California, 1006 II. 
conservation argument, 990 
conservation of, 988 II. 
elimination of waste, 1015 II. 
federal regulation, 1008 II., 1019 II. 
Illinois, 1014-
through intentate agreements, 1011 fl. 
legal background. See Rule of cap-

ture 
market stabilization, 1018 
national defense argument, 991 
under the N.R.A., 1009 II. 
Oklahoma, 998 II. 
postponement of use, 1011 II. 
price fixing of, 988 II. 
production conditions, 933 II. 
production control, 988 II. 
on public lands, 1009 
state regulation, 996 II. 
Texas, 1001 II. 
in war, 1008 

Plane of competition, l2.68-69, 12 Sa 
President's Re-employment Agreement, 

1049 II. 
Price fixing, 

of coal, 948 II. 
under the N.R.A., 1042. II. 
of petroleum, 988 II. 
in public utilities, 630 fl. 
in war, 1069 II. 

Price-Fixing Committee of the War 
Industries Board, 1077 II. 

Production control, 
in agriculture, 904- II. 
of coal, 969 
under the N.R.A., 1045 II. 
of petroleum, 996 II. 
in war, 1069 II. 

"Prod uction for use," II 8 3 
Promotion of settlement of the West, 

865 II. 



INDEX 

Prudent inveatment. S,. .fIIl". Public 
utility control 

Public Health Service, I U] 

Public ownenhip of public utilitiee. S,. Government ownenhip of pub
lic utilitiet 

Public production, 1099 B. 
ba.i. of choice in, 1146 B. 
factor. of upan.ion, 1139 B. 
relation to private production, 

lisa B. 
Se •• 1,0 Government production of 

free final aervice., .fIIl Govern
ment production of aervicel 
for .. Ie 

Public relief, 1161 B. 
early policy, 1161 B. 
magnitude of coat., 1194 B. 
pretent policy, 1169 B. 

Public Re.olution No. 44, losa 
Public achool., II 06 B., III S B., 

lUI B. 
Public utility, defined, 616 
Public utility commiaaion., pretent day, 

660 B. 
Public utility control, 616 B., U71-7a, 

U79, 1384 
account., finance, and intercorporate 

relation., 7U B. 
by charter-, 630-3a 
at commOD law, h6-]0 . 
economic condition. iD the industry, 

619 B. 
fair return, 681 B., 707 B. 
fair value, 681-14, 686, 691-94, 

696-99,701,707 fl., 719 
by federal government, 648-60 
by franchiae, 631-34 
going value, 704 D 
indeterminate permit, 641 
judicial review of, 670-71 
level of rat"' 680 fl. 
municipal fraDchiaes in, 617, 631 fl. 
municipal oWDenhip, 719-36 
original co.t, 681, 684, 687, 701 
pattern of rat"' 710 fl. 
present cost, 68. 
price of eervice, 679 fl. 
prudent investment, 686, 688, 690-

91,69., 701 , 70 ] 
quantity and quality of eervice, 

671 fl. 
ratea of return allowed, 704-09 

rationale of, 611-16 
reproduction coat, 616-11, 690, 69.-

96, 691, 700-01 
tetting of rare., 711 B. 
by alale adminiatrative commiMiona, 

634-41 
atale charten in, 617 

Public Utility Holding Company Act 
of 1915, 6n-H 

Public Woru Adminiatration, 934 fl., 
1136-3', 1167 fl. 

Radio regulation, 656 n, 657 n 
Railroad rat"' judicial control of, 

781 fl. 
Railroad retirement, u 15 
Railway combination. and concerted 

action, 756 fl. 
Railway rate diacrimination, 7n fl. 
Railway regulation, 746 fl., u66-67, 

U71, 1179, u14-IS 
adequacy of aervice, 71. fl. 
adequacy of .upply, 78. fl. 
conaolidation and acquistion of con-

trol, 771 fl. 
conltruction, extension, and abandon-

ment, 7h fl. 
criteria for positive regulation, I II fl. 
enforcement problem., 791 fl., 101 fl. 
exercise of busineaa judgment by the 

I.C.C., lu fl. 
federal regulation, 763 fl. 
judicial control, 788 fl. 
long and ahort haul problem, 800 
maintenance of competition, 766 fl. 
pooling, 768 fl. 
preacription and .uspensioD of rat"' 

797 B. 
quality of aervice, 71. B. 
recapture provisiona, II. fl. 
safety of operations, 717 fl. 
atate regulation, 751 fl. 
.upervision of managerial policies, 

las fl. 
valuation, 115 B. 
war-time control, loS fl. 
weakneaaes, 10] B. 

Railway Valuation Act, liS B. 
Reciprocity iD foreign trade, HI, 570-

7., 577-7', 510-81, 596-99 
with Canada, S60-h, 581-8& 
with Cuba, 571-79 
with Hawaii, 569 



1300 GOVERNMENT AND ECONOMIC LIFE 

''Reclamation'' operations, 868 
Reconstruction Finance Corporation, 

1137 
Re-employment of relief workers, 

1191 ff. 
Relief for farmers. See Rural relief 
Relief in kind, 1170 ff. 
Relief and social security, 1202 
Relief load, magnitude of, 1194 ff. 
Relief projects, 

for artists, I I 79 ff. 
for research workers, 1179 ff. 
for unemployed teachers, 1179 ff. 

Relief of transients, I 171 
Reproduction cost. See under Public 

utility control 
Resettlement Administration, 931 ff., 

1136, 1172 
"Rule of capture" in the oil industry, 

992 ff. 
Rural electrification, 929 ff. 
Rural Electrification Administration, 

676 n, 929 ff., IllS 

Rural relief, 930 ff., 1171 ff. 

Safety regulations, in railways. See 
Railway regulation 

"Secretary's Orders" in agricultural 
regulation, 909 ff. 

"Section ]2. funds" in agricultural sub
sidy, 9'1.7 ff. 

Securities and Exchange Commission, 
654-55 

Shannon Report, I 138 
Sherman Anti-Trust Act of 1890, 768, 

866 
Shift to employee status, 1140 
Ship subsidies, 567, 574-
Shipping Board, 1072 
Shipping Control Committee, 107 S 
"Sick industry" argument, 1277 
Small business, 1273-74, 1277, 1285-86 
Smith-Lever Act of 1914, 873 
Smytlt v. Ames, 680-81, 684-
Social security, 1208 ff. 

old-age security, 1214 ff. 
security against unemployment, 

1\38 ff. 
Social security amendments of 1939, 

12'1.9 ff. 
Soil Conservation and Domestic Allot

ment Act of 1936, 917 ff. 
Soil conservation and income adjust-

menta, 9 I 7 ff. S__ .Iso Agricul
tural production and income ad-

_ justmenta 
Soil Erosion Act of IUS, 9'1.0 
"Stamp plan," 927, I I 74 
Standardization of commodities, 867 
State public utility commissions, organi-

zation of, 660-7 I 
State subsidies, 1112 ff., II I 9 
State supervision of railways, 758 ff. 
Sugar control acts, 9 I 6 
Sugar Equalization Board, 1B0 

Tariff policy, 
beginnings of restriction,S. 8 
"compensatory principle," S 66 
and "a competitive tariff," Sh 
and "cost-of-production" rule, 579 
decline of the revenue purpose, 604 
equalization-of-cost principle, 59 I, 

603, 611-u 
and export industries, 608 
home-market argument, 5 S I 
"infant industry argument," nl, 

60'1., 611-12 
liberation of trade, 529 
military defense motive, 611-12 
and monopoly, 579 
most-favored-nation principle, 5 p, 

580, Sh 598-99 
pauper-labor argument, H3, HI, 

603 
and our post-war domestic economy, 

594 ff. 
"vested rights" argument, 545, HI, 

602 
and ''war babies," S 8 7 
and world depression, 593 ff. 

Taxation, 1142 ff., 1149, IIS4 
in war, 1083 ff. 

Tea imports, regulation of, 10'1.9 ff. 
Telegraph control.. S6' Public utility 

control 
Telephone controls. Su Public utili!y 

control 
Temporary National Economic Com

mittee, 1060 
Tennessee Valley Authority, 733, 7]6-

43 
Tennessee Valley Project, II H 
Texas, oil and gas regulation. See .. flU, 

Petroleum and natural gas regu
lation 



INDEX 1]01 

Tin Control Act. 10" 
Tobacco ftgubtion, ,I', ,a4 
Trade agftement policy, n6-99 

Unemployment imurana:, 1131 If. 
ad~quacy of ben~fitJ, II 5 I 
eligibility, 1149-50 
employ~ contribution.. I as 7 
"ellperiena: rating," 1144 If., "H 
and labor diaputea, 114'-47 
limit. of coverage, 1151-n 
panial employment, 1150 
pooled fund, I a44 If. 
railroad, "47, US4 
and ftlid, 1151 If. 
IOlven'1, "H 
ltate v. federal tyltem, II 39 If. 
Itatiltical lummary, 1141-49 

Uniform agricultural marketing law .. 
lis If. 

United Statel Coal Commiaion, 941 n, 
9H 

United Statel Employment Servia:, 
1070, lilt 

United Statel Food Adminiltration, 
1077 If. 

United Statel Fuel Adminiltration, 
949 If. 

United Statel Crain Corporation, '79 If. 
United Statel HoUling Authority, 113' 
Urbanization of population, II], 
Wagel and houn ftgulation, 9'4, 1049 

If., u70-71, ul3 
War Finana: Corporation, 1071 
War Indultriel Board, 1061 If. 
War Labor Policiel Board, 1070 
War Policis Commiaion, 101] If. 
War Reeoul'Cft Administration, 1010 
War Reeoul'Cft Board, 1010 
War Trade Board, 1075 
War-time ftgulation, 10'. If., U71-

10, uU 

agricultuft, 17' If. 
baaiI of, 1061-63 
a:ntralization of purcb.uel. 1064 
coa1, 949 If., 1077 
comman~ring and requiaitioning, 

107J 
colllervation, 107' 
control of ftntJ, 1077 If. 
colla, 106S 
curbing lpeculation, 1074 
cunailment of production, 1073 
diftct prOduction, 1066-67 
"educational orde,.." 1010-11 
ellera profit. tuea, 1013 fl. 
fulfilling need. at minimum prices, 

106, fl. 
impon and expon control, 1076 
legal teltJ, 106, fl. 
licen," and prioritiea, 106, fl. 
oil, 1001 
plam for future wa,.. 1010 If. 
and private enterpri.e, 1067 fl. 
railway., loS fl., 1066-67 
lpecification of production method., 

1073 
Itandardizing working conditiona, 

1070 S.. 111,0 Neutrality 
Water tranlpDn· ftgulation, 141 fl. 
Wheat Stabilization Corporation, ,01 
White-collar projecta, 1171 fl. 
Wilconain, 

public utility act. 6]' If. 
lOCial IeCUrity act. 1109 fl. 

Work Projecu Adminiltration, 1171 If. 
Work ftlief, 1174 If., "9] fl. 

and private employment conditiona, 
1119 If. 

Work. Progras Adminiltration, 1161 
If., 117' If. 

employment, 1177, lila If., 1116-
17 


	012110_0001
	012110_0003
	012110_0004
	012110_0005
	012110_0007
	012110_0008
	012110_0009
	012110_0010
	012110_0011
	012110_0011a
	012110_0011b
	012110_0013
	012110_0014
	012110_0015
	012110_0017
	012110_0019
	012110_0020
	012110_0021
	012110_0022
	012110_0023
	012110_0024
	012110_0025
	012110_0026
	012110_0027
	012110_0028
	012110_0029
	012110_0030
	012110_0031
	012110_0032
	012110_0033
	012110_0034
	012110_0035
	012110_0036
	012110_0037
	012110_0038
	012110_0039
	012110_0040
	012110_0041
	012110_0042
	012110_0043
	012110_0044
	012110_0045
	012110_0046
	012110_0047
	012110_0048
	012110_0049
	012110_0050
	012110_0051
	012110_0052
	012110_0053
	012110_0054
	012110_0055
	012110_0056
	012110_0057
	012110_0058
	012110_0059
	012110_0060
	012110_0061
	012110_0062
	012110_0063
	012110_0064
	012110_0065
	012110_0066
	012110_0067
	012110_0068
	012110_0069
	012110_0070
	012110_0071
	012110_0072
	012110_0073
	012110_0074
	012110_0075
	012110_0076
	012110_0077
	012110_0077a
	012110_0077b
	012110_0078
	012110_0079
	012110_0080
	012110_0081
	012110_0082
	012110_0083
	012110_0084
	012110_0085
	012110_0086
	012110_0087
	012110_0088
	012110_0089
	012110_0090
	012110_0091
	012110_0092
	012110_0093
	012110_0094
	012110_0095
	012110_0096
	012110_0097
	012110_0098
	012110_0099
	012110_0100
	012110_0101
	012110_0102
	012110_0103
	012110_0104
	012110_0105
	012110_0106
	012110_0107
	012110_0108
	012110_0109
	012110_0110
	012110_0111
	012110_0112
	012110_0113
	012110_0114
	012110_0115
	012110_0116
	012110_0117
	012110_0118
	012110_0119
	012110_0120
	012110_0121
	012110_0122
	012110_0123
	012110_0124
	012110_0125
	012110_0126
	012110_0127
	012110_0128
	012110_0129
	012110_0130
	012110_0131
	012110_0132
	012110_0133
	012110_0134
	012110_0135
	012110_0136
	012110_0137
	012110_0138
	012110_0139
	012110_0140
	012110_0141
	012110_0142
	012110_0143
	012110_0144
	012110_0145
	012110_0146
	012110_0147
	012110_0148
	012110_0149
	012110_0150
	012110_0151
	012110_0152
	012110_0153
	012110_0154
	012110_0155
	012110_0156
	012110_0157
	012110_0158
	012110_0159
	012110_0160
	012110_0161
	012110_0162
	012110_0163
	012110_0164
	012110_0165
	012110_0166
	012110_0167
	012110_0168
	012110_0169
	012110_0170
	012110_0171
	012110_0172
	012110_0173
	012110_0174
	012110_0175
	012110_0176
	012110_0177
	012110_0178
	012110_0179
	012110_0180
	012110_0181
	012110_0182
	012110_0183
	012110_0184
	012110_0185
	012110_0186
	012110_0187
	012110_0188
	012110_0189
	012110_0190
	012110_0191
	012110_0192
	012110_0193
	012110_0194
	012110_0195
	012110_0196
	012110_0197
	012110_0198
	012110_0199
	012110_0200
	012110_0201
	012110_0202
	012110_0203
	012110_0204
	012110_0205
	012110_0206
	012110_0207
	012110_0208
	012110_0209
	012110_0210
	012110_0211
	012110_0212
	012110_0213
	012110_0214
	012110_0215
	012110_0216
	012110_0217
	012110_0218
	012110_0219
	012110_0220
	012110_0221
	012110_0222
	012110_0223
	012110_0224
	012110_0225
	012110_0226
	012110_0227
	012110_0228
	012110_0229
	012110_0230
	012110_0231
	012110_0232
	012110_0233
	012110_0234
	012110_0235
	012110_0236
	012110_0237
	012110_0238
	012110_0239
	012110_0240
	012110_0241
	012110_0242
	012110_0243
	012110_0244
	012110_0245
	012110_0246
	012110_0247
	012110_0248
	012110_0249
	012110_0250
	012110_0251
	012110_0252
	012110_0253
	012110_0254
	012110_0255
	012110_0256
	012110_0257
	012110_0258
	012110_0259
	012110_0260
	012110_0261
	012110_0262
	012110_0263
	012110_0264
	012110_0265
	012110_0266
	012110_0267
	012110_0268
	012110_0269
	012110_0270
	012110_0271
	012110_0272
	012110_0273
	012110_0274
	012110_0275
	012110_0276
	012110_0277
	012110_0278
	012110_0279
	012110_0280
	012110_0281
	012110_0282
	012110_0283
	012110_0284
	012110_0285
	012110_0286
	012110_0287
	012110_0288
	012110_0289
	012110_0290
	012110_0291
	012110_0292
	012110_0293
	012110_0294
	012110_0295
	012110_0296
	012110_0297
	012110_0298
	012110_0299
	012110_0300
	012110_0301
	012110_0302
	012110_0303
	012110_0304
	012110_0305
	012110_0306
	012110_0307
	012110_0308
	012110_0309
	012110_0310
	012110_0311
	012110_0312
	012110_0313
	012110_0314
	012110_0315
	012110_0316
	012110_0317
	012110_0318
	012110_0319
	012110_0320
	012110_0321
	012110_0322
	012110_0323
	012110_0324
	012110_0325
	012110_0326
	012110_0327
	012110_0328
	012110_0329
	012110_0330
	012110_0331
	012110_0332
	012110_0333
	012110_0334
	012110_0335
	012110_0336
	012110_0337
	012110_0338
	012110_0339
	012110_0340
	012110_0341
	012110_0342
	012110_0343
	012110_0344
	012110_0345
	012110_0346
	012110_0347
	012110_0348
	012110_0349
	012110_0350
	012110_0351
	012110_0352
	012110_0353
	012110_0354
	012110_0355
	012110_0356
	012110_0357
	012110_0358
	012110_0359
	012110_0360
	012110_0361
	012110_0362
	012110_0363
	012110_0364
	012110_0365
	012110_0366
	012110_0367
	012110_0368
	012110_0369
	012110_0370
	012110_0371
	012110_0372
	012110_0373
	012110_0374
	012110_0375
	012110_0376
	012110_0377
	012110_0378
	012110_0379
	012110_0380
	012110_0381
	012110_0382
	012110_0383
	012110_0384
	012110_0385
	012110_0386
	012110_0387
	012110_0388
	012110_0389
	012110_0390
	012110_0391
	012110_0392
	012110_0393
	012110_0394
	012110_0395
	012110_0396
	012110_0397
	012110_0398
	012110_0399
	012110_0400
	012110_0401
	012110_0402
	012110_0403
	012110_0404
	012110_0405
	012110_0406
	012110_0407
	012110_0408
	012110_0409
	012110_0410
	012110_0411
	012110_0412
	012110_0413
	012110_0414
	012110_0415
	012110_0416
	012110_0417
	012110_0418
	012110_0419
	012110_0420
	012110_0421
	012110_0422
	012110_0423
	012110_0424
	012110_0425
	012110_0426
	012110_0427
	012110_0428
	012110_0429
	012110_0430
	012110_0431
	012110_0432
	012110_0433
	012110_0434
	012110_0435
	012110_0436
	012110_0437
	012110_0438
	012110_0439
	012110_0440
	012110_0441
	012110_0442
	012110_0443
	012110_0444
	012110_0445
	012110_0446
	012110_0447
	012110_0448
	012110_0449
	012110_0450
	012110_0451
	012110_0452
	012110_0453
	012110_0454
	012110_0455
	012110_0456
	012110_0457
	012110_0458
	012110_0459
	012110_0460
	012110_0461
	012110_0462
	012110_0463
	012110_0464
	012110_0465
	012110_0466
	012110_0467
	012110_0468
	012110_0469
	012110_0470
	012110_0471
	012110_0472
	012110_0473
	012110_0474
	012110_0475
	012110_0476
	012110_0477
	012110_0478
	012110_0479
	012110_0480
	012110_0481
	012110_0482
	012110_0483
	012110_0484
	012110_0485
	012110_0486
	012110_0487
	012110_0488
	012110_0489
	012110_0490
	012110_0491
	012110_0492
	012110_0493
	012110_0494
	012110_0495
	012110_0496
	012110_0497
	012110_0498
	012110_0499
	012110_0500
	012110_0501
	012110_0502
	012110_0503
	012110_0504
	012110_0505
	012110_0506
	012110_0507
	012110_0508
	012110_0509
	012110_0510
	012110_0511
	012110_0512
	012110_0513
	012110_0514
	012110_0515
	012110_0516
	012110_0517
	012110_0518
	012110_0519
	012110_0520
	012110_0521
	012110_0523
	012110_0525
	012110_0525a
	012110_0525b
	012110_0526
	012110_0527
	012110_0528
	012110_0529
	012110_0530
	012110_0531
	012110_0532
	012110_0533
	012110_0534
	012110_0535
	012110_0536
	012110_0537
	012110_0538
	012110_0539
	012110_0540
	012110_0541
	012110_0542
	012110_0543
	012110_0544
	012110_0545
	012110_0546
	012110_0547
	012110_0548
	012110_0549
	012110_0550
	012110_0551
	012110_0552
	012110_0553
	012110_0554
	012110_0555
	012110_0556
	012110_0557
	012110_0558
	012110_0559
	012110_0560
	012110_0561
	012110_0562
	012110_0563
	012110_0564
	012110_0565
	012110_0566
	012110_0567
	012110_0568
	012110_0569
	012110_0570
	012110_0571
	012110_0572
	012110_0573
	012110_0574
	012110_0575
	012110_0576
	012110_0577
	012110_0578
	012110_0579
	012110_0580
	012110_0581
	012110_0582
	012110_0583
	012110_0584
	012110_0585
	012110_0587
	012110_0588
	012110_0589
	012110_0590
	012110_0591
	012110_0592
	012110_0593
	012110_0594
	012110_0595
	012110_0596
	012110_0597
	012110_0598
	012110_0599
	012110_0600
	012110_0601
	012110_0602
	012110_0603
	012110_0604
	012110_0605
	012110_0606
	012110_0607
	012110_0608
	012110_0609
	012110_0610
	012110_0611
	012110_0612
	012110_0613
	012110_0614
	012110_0615
	012110_0616
	012110_0617
	012110_0618
	012110_0619
	012110_0620
	012110_0621
	012110_0622
	012110_0623
	012110_0624
	012110_0625
	012110_0626
	012110_0627
	012110_0628
	012110_0629
	012110_0630
	012110_0631
	012110_0632
	012110_0633
	012110_0634
	012110_0635
	012110_0636
	012110_0637
	012110_0638
	012110_0639
	012110_0640
	012110_0641
	012110_0642
	012110_0643
	012110_0644
	012110_0645
	012110_0646
	012110_0647
	012110_0648
	012110_0649
	012110_0650
	012110_0651
	012110_0652
	012110_0653
	012110_0654
	012110_0655
	012110_0656
	012110_0657
	012110_0658
	012110_0659
	012110_0660
	012110_0661
	012110_0662
	012110_0663
	012110_0664
	012110_0665
	012110_0666
	012110_0667
	012110_0668
	012110_0669
	012110_0670
	012110_0671
	012110_0672
	012110_0673
	012110_0674
	012110_0675
	012110_0676
	012110_0677
	012110_0678
	012110_0679
	012110_0680
	012110_0681
	012110_0682
	012110_0683
	012110_0684
	012110_0685
	012110_0686
	012110_0687
	012110_0688
	012110_0689
	012110_0690
	012110_0691
	012110_0692
	012110_0693
	012110_0694
	012110_0695
	012110_0696
	012110_0697
	012110_0698
	012110_0699
	012110_0700
	012110_0701
	012110_0702
	012110_0703
	012110_0704
	012110_0705
	012110_0706
	012110_0707
	012110_0708
	012110_0709
	012110_0709a
	012110_0709b
	012110_0710
	012110_0711
	012110_0712
	012110_0713
	012110_0714
	012110_0715
	012110_0716
	012110_0717
	012110_0718
	012110_0719
	012110_0720
	012110_0721
	012110_0722
	012110_0723
	012110_0724
	012110_0725
	012110_0726
	012110_0727
	012110_0728
	012110_0729
	012110_0730
	012110_0731
	012110_0732
	012110_0733
	012110_0734
	012110_0735
	012110_0736
	012110_0737
	012110_0738
	012110_0739
	012110_0740
	012110_0741
	012110_0742
	012110_0743
	012110_0744
	012110_0745
	012110_0746
	012110_0747
	012110_0749
	012110_0750
	012110_0751
	012110_0752
	012110_0753
	012110_0754
	012110_0755
	012110_0756
	012110_0757
	012110_0758
	012110_0759
	012110_0760
	012110_0761
	012110_0762
	012110_0763
	012110_0764
	012110_0765
	012110_0766
	012110_0767
	012110_0768
	012110_0769
	012110_0769a
	012110_0769b
	012110_0770
	012110_0771
	012110_0772
	012110_0773
	012110_0774
	012110_0775
	012110_0776
	012110_0777
	012110_0779
	012110_0780
	012110_0781
	012110_0782
	012110_0783
	012110_0784
	012110_0785

