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- EFFECTS OF TRANSYAAL ASIATIC LAND TENURE BILL

AN

HE following is an opinion of a well-known
- advocate on the various sections of the

' Transvaal Asjalic Land Tenure Bill. To
make it easy for the reader it is given in the form
of questions and answers :—

1. QUESTION: In the case of a private limited
lisbility compsny formed after May, 1930, baving
sequired fixed property snbecquent to ite formation
is there any protection nunder the law as affected by
the proposed Bill of the shares of such company ?

ANSWER: A company registered after the 1lst
May, 1930, can obviously be in no belter position
than a company in existence at tbat date, If such
a company, whether public or private, is an Asiatic
company, (i.e. a company in which a controlling
interest as defined is held by an Asiatic) any land
acquired after the 1st May, 1930, becomes the
property of the state, Further in the caseofa
private company (whelher controlled by Asiatics
or not) which holds fixed property, any shares held
by or pledged to an Asiatic or an Asialic company
or any person on behalf of an Asiatic or an Asiatic
company becomes forefeited to the state, unless such
share was held on the lst May, 1930 and the
company has not since that date acquired any fixed
property. Thue if an Asiatio held a sbare ina
private company prior to the 1st May, 1930 and the
company acquired fixed property after that date,
the share is forefeited. ’ :

2. QUESTION: In similar circomstances to the
above, would either a Eunropean or non-Eunropean
be protected in respect of any interest he had
acquired in the shares nf any shareholder in such

company, e.g, for money lent as against the pledge.

of such shares or credit given as against the pledge
of such shares ?

ARSWER : This point is not specifically dealt with.
It is probable that the Qourts would hold the -State’s
ownership of the ghares to be subject to the pledge,
where the pledge is not ot nof the peraons mentioned
in pection 3 (1),

3. QUESTION : In the case of a cumpany formed
after 1919 and before May 1930 in which a Euro-
pean sharebcider was the registered holder of =
majority of shares, would such Earopean be entitled
io tranpfer his sbhares to another European, the
wouldbe trangferor being merely a nominal share-
holder without Having given value for his shares 7

ANSWER : The transferor is a person hit by section
3(1) Gii). If the traneferee iz not such a person
(i.e. is a bona fide purchaser of the shares) and the
transfer iakes place before the Act comes imto force,
the transferee will ba protected, Not so if the
tranefereo is himagelf a nominee of an Asiatic,

4, QUESTION : A shareholder in a private company
owning fixed property has incurred liability and his
ghares have been attached under execmtion by his
oreditors, either Europeans or Indians after May,
1930. The conetitution of the company precludes
transfer of shares to a non-subscriber.

ANSWER : The Bill does not, in my opinion, hik
shares which prior to its coming into force are under
attachment to eatisfy the judgment of & Court.

EXPERT OPINION

5. QUESTION : A private company is formed prior
to May 1919 and shares therein have been trans--
ferred after May 1at 1930 to another Asiatic, what
would be the position ? .

ANSWER : Section 4 olearly indicatea that no
Asiatio is to have a ghare transferred to bhim after
the 1st May 1930 in a private company which holds.
land. Itisimmaterial when the company was formed,

6. QUESTION : Has the Government taken away
any existing right by section 6 ' {a) i,e. the right of
occupying or residing in the same townships which'
were protected by the 1919 Act? .

ANSWER : -] presume Section 6 (b} (2} is meant.
This takes away the right of oocupying farther
ground in the same towoship in accordance with the
decigion in Xrugersdorp Muniocipality va. Dadoo Ltd.
(1920 T.P.D.38). Section 6 (b) (3) shows that the’
wbole section is intended to be retrospective in
operation. L .

7. QUESTION : Will an Agiatic be allowed to,
occupy or reside on freehold property if he was
residing on it prior to the lat of May 1930, if ke
applies between the lst of September, 1932 and 30th
April 1935 ?

ANSWER : Yes, provided there is no objetion to
occupation or vesidence other that flowing from

_ geotion 130 and 131 of Act 35 of 1908,

8. QUESTION: (3) Can the Minister include in
areas set aeide under Section 131A stands (whether
in Government or semi-Government Township or
elsewhere) that contained an Asiatic Clause in their
title deeds (f.e. converted into freshold stands?)
{(b) 1f sach stands can be included, will the occup-~

-ation or residence of an Asiatie have protection

against other standholders to enforea the provisions
of this title deed ?

ANSWER: In my opinion the proposed section
131A enables the Minister to withdraw land only
from the operations of sections 130 and 131A of
Act 35 of 1908, If there are restrictions to town-
ghip litles, whether nnder Act 34 of 1908 or arising-
ont of private contract, the Minister cannot relieve,
againet these. It is not intended to interfere with
the rights of those now entitled to enforce such
restriotions in titles.

9. QUESTION : Will the Minister allow a person
to reside on and occupy & place in semi-Govern-
ment or a private township if he repided on or
occupied such place prior to lst of May 1930 and
applied between lst of September, 1930 and 30:h
April 1935 ? .

ANSWER : Section 6 (b) (3) providing for contin.
uwed residence and occupation which are illegal
under Section 130 and 131 of Aat 35 of 1908. If it
i desired to extend the protection so aa to cover
occapation and residence which are illegal for other
reasons (e.g. a township title) the Bill must be
amended.

10. QUESTION : What is the position of Indiana
residing on or oceupying a place on proclaimed land
after the 1st of May 19307 Have thoy to apply
before lat of September 19327 .

ANSWER : Persons going into {llegal occupatior
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the Ist of May 1930 get no protection at all
Rection & (1 (3) applies ooty to persons who on the
930 wers residing or ocenpying.
ls;faQyUlESTmN: (a) Bection 7 of sub-section (1)
what is the position in regard to & lease ?

ANSWER : Mortgage bonds, to the extent that
they were lawful under Act 37 of 1919, remsin
1awful if registered on the Ist May 1930. Similarly,
leases for longer than ten years whick were rogis-
tered on the lst May 1930 must be in security of a
bona fids loan granted in the ordinary course q'f
busibeld for i dhbbht which bither alond &r to-
gother with any dthei bond havidg btiority vver it
does not exceed one-half the value of the property
a8 8t the time of registration of the bond: No lesse,
not registered in the Deeds office, on the lst May
1930, is valid, if for & period of ten years or longer
or gontaining a right to the leagee to renew for any
period or periode which, together with the perit_)tl
of tho orikingl lease, ¥nuald Ur exdeddd a petiod of
ten years, This follows thd Transfer Dnt‘y Pro-
clamdtion dud the dedlsions thereon are well kndwn.
Bonds and leased which uffend againab this gection
dre fopfeited to the State,

12, QUESTION : (a) Section 7 of dub-section 4. Can
anhy person agree to hold property :for an Asiatic
after the 15th May 19307 Gan & Eubstitote bF
European for a trustee of a Eutopean hold thst
property? N

ANSWER: (a) A porion who held fixed pProgerty
for an Asiatic immediately prior to the 15th May
1930, may eontinue to do so. ‘

(b) The exemption {8 confined to the property
held in trust on the 15th May 1930, Itis not quits
clear whether such property may be passed on to &
new trustee. I am inclined to the opinion that it
can Yo,

18. QUESTION : Section 7 of sub-section 5. To
whoin does this apply ? ‘

ANSWER : This applies to all persons other then
the officials named, who knowingly bring #bout or
sist i bringing sbout & prohibited Fegigtration.
It would include the Asiatics concsrned and the
conveyancer if party o & scheme to evade the gection.

4. QUESTION: If an Aslatic transters suoh
property to &2 lawfal person entitled to kold pro-
perty, will the State keep the money defived from
such transfer for a year ? What is the right of the
Stat.s after that year P

ANSWER : The proviso to the hew section 9 (5)
of Ac 37 of 1919 js obecurely worded. I thinlk the
theshing is that the State may follow up the property
in the hands of the transferes, but not aftar the
expiration of & year from the date of régistration.
This refors to property which ia forfeited to the
Btate nd having boen transferred to an Asiatic
company after the 1st of May 1930. Thig is the
State's property and the State is given

it mean all the conditions insorted after 15th May
1930, empowering Asiatics to exernige aty infinence
upon the transfer of fixed property as void 7

Al:isw;a;z : 1?' E i::nl,v,r dfheTlclondition or provision
menfioned whic voi e rest of the
remaine unaffected, document

16. QUESTION : Section 3 (1) If an Asiatic is
holding any share in & private company, will thé
shure e forfeited to the State, what s the position
of companies in which Europsans hold 51 shares
and Indisos 49 7 : '

ANSWER ; If there is & private company whiok
holgla land every share held by an 'A.alal.icpi‘} ff)rfeil:.e?'llf
It is immatérial whether he is ina majority or a
minority or holds only one share, A company in
whioch & Enropean genuinely holds 51 per cent, of
the shares is not an Asiatie tompany ahd therefore
may hold land. Batifit ta o Private company apn
Apsiatio may not hold ehares in it—all Hia shareq 1)

. Asiatic who acgujred it after

rfeited. This is, of counrse, subject to the ox-
f;pﬂéma liaving reference to the lst May 1930,

17, QUEsTION : Sections 2 and 3. Do these Sag-
tions apply tb the duties of Secretary and Directop
of a company ? - .

ANSWER : Yes. The sections are parfecty clear,

18, QUESTION : () If an Asiatic is holding & shiire
(prior to 1st May 1930) in & _private company hold.
ing fixed property, is the share protected ? (ti;) If
he {ranefers the share after 1st of May 1930 to an
Indian, what is the poition?h(cf_ if ;:;lnd_im
is holding a share ip a pompany holding y fixed pro-
perty ptior t 16t Mdy 1919 ahd e #-anag__el’, ‘the
share after st of May 1930 té anothier Indian, Wwhat
is the position ? (d) what ia the position of proparty
bbught by a combany after 1st of May 1930 ? (e)If
the company was formed prior to 1st May 1919,
gnd if the company pprchased a fixed property. -
hefore 1st of May 1919 and afier the sp May 193D,
does the property bought before 1919 pecome tHe
propertgyoof the Btate pr pnly the property pprehasad
after 1930 ? . . : o

ARSWER : {a) He ip protectod if the eompany has
not acquired fixed property after the Ist May 1930

. (b) The share js forfeited in the hands pf the
the st May 1930;
otherwise than by inheritance from an Asiatic whp
lawfully held it, o , -

£e} The transferee is nop protected.

£4) The property is forfeiied to the State. |
_ {e) Only the property pnmha%ed affer the lst May
1930 js forfeited to the State, But if it i a %zﬂmte
¢ompany all the shares held by Asiatics he
forfeited by reason of the acqnisition hy the -eom.
Papy of property after the 1st May 1930, |

19, QUESTION : Section 6 deals with the onpg -of
proof. If in a civil or criminal action it is asoertained
that an Indian holds a share in & private company;
what is the posilion of such shere snd the fixed
property ? Wil the property be confiscated andjor
suoh share forfeited 7 ) .

ANSWER : The law will operate ag explajned ahovs,
no matter how the facls are ascertained; gt 8
tion 6 only applies to proceedingy under lnss Al
It is & special rule of pvidences for cases, wrhether
civil or criminal, arising under the Act, , .

R0. QUESTION : Section 9, gnb-section £1) whaf
proofs have to be produced by an Asiatie before
taking out a Jicence 7 . L

ANSWER: Prool is required that the AsiaHe is
entitled, in terms of auy Jaw, to ©ccupy the land.
If theve is a law oi-.a. title barring Asjatic peonpation,
the applicant must prove that he is exempted; 6.8
that be is exempted by the Gold Law itself g by
Act 37 of 1919 as amended by reason of facty
peacaliar to himself andfor to the gromnd o be

ocoupied, .. .
{To be continued )
. e TRSQ)

WE have to ekpiress our regret to bar readers for
non-publicasion of ogr lh:‘l_:gr‘:éek‘g issue, Mﬁ[a]i'"ﬂi‘g
ravaging thronghout our district and e I:leaﬁe nob bear
left nntouched by jt. Every indiyidual of onr gtalf jp
laid up and mﬁ hﬂ&g With soms diffioglty that e wers
able to pablish the INpIan OrinioN for the lst Jogr
weeka. Lest' week, howover, ft had beigins den -
impossible, - . T A

Tug many friehds of Mr. A, 1, Kajes, Jt. gicrbtary
of the Natal Indsan Congress will deeply régret to learn
of the death of his beloved father which Yook ‘phice ih
India last week. Tho lite Mi. Tsmid) Fajbo Binitelisiobie
yogmmold resideat of Natal aiid nfiet “everal 'yeara
#tay in India had réturned to Natal ahbot B yeat #Hph.
He bad the good fortan st his old age to culebrate the
wuarriage of his two grand daughters and failing i Beglth
e retdrnded to the mother land abut iz miiithe o,
where he nusscombed to 8 Beribis operitidh. We exteind
to Mr. Kajee andl the ‘betenved fainily :ouk -debpest
Sympathy it the Ereat loks sustained by ther, '
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«FIND FULL REWARD OF FIGHT
IN DOING RIGHT"”

(By L. W. ‘Rrdtit)
T'HE wery-day tnan s largtely, if tio

entirely, the slave of his environ-
#+  ‘ment, ~conditioned by thé circiin-
g;an[ce, “ahd reﬁechng the fashion of his
hour-in eutlook and conduct. Except in
regard to the lifé of thé personality-—self=-
- ihid *1 of amibitlons and dpsues—Very litile
‘real thinking; but scant initiative, is found,
Whijle there is ria patigjty of théuglhit nergy
developed and expended on the feecf ing of
appetites; thé $atisfying of serisation; on
self-apgraiidisemetit, & End in ma.tters oui:
side and beyond the narrow peraona]lty-hfe,
the average man is content to bé ofi¢ of &
éro.w& to have his opiriidns ioulded f for him,
to adopt as right and sufficient the conven:
titital standatls of his tine, and, genetally,
f_p haveé his Lhmkmg' done, vicariously, He
does dot initiate or - créate; be feacts,
Psycholdglcally, he reflécts or mirrors the
consciousness. of the herd td which he be-
lungs- is subjéct to l;he wﬁ.ﬂ:s bf pasioi,
angef, lear, hope, sympathy, antipaty etc.
that swept through it from tline t0 time.. In
similaf ' eifclimstahges the conduet of the
ian-mob differs but Jittle from that of the
animal moeb, It constitutes 4 blind uh-
ieasonlhg fnass-mioyement; the sweep of a
wave that ﬁna]ly breaks and dissipates.
Now, fruly concerted action differs
essentially and tadlca.lly from such mere
mils-miovetient. ' It is actioh that is in-
telhgenﬂy conceived, governed directed,
controlled: It is actibn thiat is litérally co-
opérahv’e deion {6 Whith edch co-gperator
15, himgelf, msplred and urged by conviction:
Idl such getion; the iiovefient fiade 8 the
ditteome of g tesolve By each individual
to pursue that partlcular course; the resolve;
itself; beinig the natiilal coiskfueiice of the
lflrfef conviction arrived at and makmg the
impuise to that action ;mpera_twe and
ﬂ‘remstlb'le. ‘ C

he i important distinction between the
ffin whiosé cofiluct is mativated by coii-
viction, and the gther who but shares the
etowd-mentallty is; that while thé latter does
thits 6¢ that a8 integer of the crowd- -—because
e crowd does it—the former acts inde-
Pendently of what others miy do_ méved by
lhs: Sefisg of fighteousness and upaffected by
opinions favourabie or dnfavourable; Heé
may, of course, find himself one of a number

-

who are smnl'arly msl:ured; mmnlarly moved,
in which casé tf'uly toficerted atlioit bEcotmes
possible arid may be very petent. But,

- from his point of vnew, the co-o reratloq or

non-co-operapon qf qt iers ;s relagively ip-

important and wholly uncssentjal. Though

bhe walks alone; he must go where his

convittions; hi§ donscience direécts be the

cohs&quences What they hay. FoF, "
There lives a }\Iaster in the hem-fs of Men
Maketh their deeds by sgbiie. pollingsirings
Dauee to whaj ﬁune He will.

b eomre NS LER T Y NS}
THE GOMING JONFERENGE ,
HE Sodth Afrigafi Tndiaf Gongrehﬂ will 4t th

5 Féhds ddl-ing thd waak-end Wt Dukbi

™ 1t will Be afi impoptaut Grondd fov
rh:;ndiana 'han‘ghvs‘;ﬂ

}muesaﬁecﬁngthetuturqo ip th  Feailsy
In particulir a.nd in tho Union’ in geueral 3:'
before it to be declded. 1 & 13 fxon@d, tharagors,

thef alf the Provintes will "bé tuily rep" o
One of the important mstters  to bp dischised
will be the renewal of "the Agreeinent betwwesn
the Governments 8 thé Unioh and iuﬂm. b
;;erms of tl:ge lgreenie‘ht, as has bé‘eh é r£e'ﬁ,
a;-e pract; y the &a i:he 1 Ag}-e meq mtﬁ
ohly ohe exob: Hon, lLe bhahgé in 'tha Abﬁié‘l:éﬁ
Bmigrition Sohete: Bo the Goveriibderits “Have
bohile tb the'condlislon that tAa dceme’ his Worked
itself out and that nr{:good purpose will R T
by haying it iifi ethbodied id the Agrébihetit ‘snd
that xew aveuﬁes for the tbduchon of the ﬁltﬁh
popuistion from the Unitin ghould 6 beIBwJ. 1
£, tharefore, duggtsted thidt ro‘p‘reaentah#eﬂ I%‘Bi bt
the Government of Indik and 6k ‘ﬂw ﬁnidii ghdila
explote tHE Possibilitits 6F &~ soltnisabidd Hoheiié
for sdttlihg Fidifhs #hd thiat the “Indith bomnfbnity
b invifedl to verticiphts i it ThS dissdbsiod on
fhio Agrbemnent Will, tHeretbe, Haturally 1esd 4 Bhd
dlscuision o thilb exploratioh échisiib. 'The Tekd-
$adl Land Tentire Bill Wiiich heb beeti IntFoddesa
into Parliament in a modiH¥d f6riti dod Whish frd
Governmeht hﬂ.s :f:éam-roﬂed dnl-ing €& prbsbnt
gesision WAl alét bd o 6f the vitdl thatteiks th ité
for discussibn belorﬁ the dp_ufereﬁce o
On the explqrathn gcheme a heat?d &{eq [,d
took plac? bat\ween the Gove,rnment nﬂla ele-
%ataon and the re resentati.vep of t the ou.t Kfrma,n
ndian | Congresa n.ring the Round Blg Copferenee.

The Union (overnment refused io prpe o i sl
- agreament loga t]:e vern:qent pf In :'7_

an eﬁeohve way whereb; the preeent , opu-

lauon ot the Umon could be snbptan y , di ‘ e

and the assmted exmgratiop sehen;o oved
not anfﬁuently fruitful a suggegton tp e;p %L'ﬁ‘
avenues was thrown ont and the represenmhves of
©ongress were asked to swallow "#. .THo Gongress
representatives were not Jured by this -new schemo
for it appeared, if anything; a little worse than th
former one, in that while nndqr the fo::mex sohamp
our brethren were at least sent to their M;o;herl?gd

under the latter they would be throws irnto &h UBs
known: land, - *They, however, decided afier much
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deliberation, that provided other things in the
Agreement and erising out of the Agreement were
‘eatisfactory the Congress would not oppose the
exploration scheme agreed apon by both the Govern-
menta. . .
‘4 iThe firat thing the Conference will have to con-
- gider i whether the Agreement is in ol:her_ respects
satisfactory.. Aceording to reporta other items of
.the Agreement remain unaltered. It can therefore
. be considered satisfactory, but in the letter (_)nly-. _In
spirit we have experienced the working of it during
the past five years and our experience has be?n
none too good. In the Transvaal Land Tenure RBill
we see & direct breach of the.spirit of the Agree-
ment. Itis argued that the medifications in the
Bill render it acceptable in the light of the Agree-
ment. Wearelaymen. We might not be intelli-
gent enough to nnderstand the merits or demerits
of the Bill. Bnt we reproduce elsewhere in this
issue an expert opinion on the Bill which speaks for
itself. The object of the Bill is no other than
(1) to deprive us of the last vestige of our
rights in the Trausvaal to own landed pro-
perty and to trade and (2) to segregate us; and
the so-called exemptions will be in the shape
of dog-tickets which Indians will have to choose to
acoept if thoy are after material gain only. The Con-
groas was fully aware of the evils of the Bill and at the
Iast emergency conference held in Johannesburg prior
to the sitting of the Round Table Conference the
President did not minee matters when he dencunced
the Bill and declared it wholly unacceptable. We
‘would suggest that the Bill is no better with its
modificstions. It is worse because the evil is now
digguiged. ‘

In view of these facts we are of opinion that when it
hag been possible to introduce such & Bill as the Traus-
veal Land Tenare Bill in the face of the Agreoment
arrived at between the Governments of the Union

~ and India the Agreement cannot be called gatisfac-
tory, and since the Agreement is not satisfactory the
decision.of the Congress representatives not to
oppoge the Government’s exploration scheme is not
Jbindingon them. But supposing the Congress did
decide not to oppose the scheme it may not actively
participate in it for that wonld smount to endorsing
the principle of the scheme,

The Conference will then have to decide what
action to take if the Transvaal Land Tenure Bill
passed into law. As we have pointed out in our
perviona issues it 18 no uss our indulging in tall talk
about fighting if we have no strength, no manly
courage in us to stake all for the sake of a principls,
‘We can only snggest that when all constitntional
means of gebting redress are exhausted the only
remedy left for uws is passive resistance. That
weapon i8 the gift of Mahatma Gandhi to the
Indian community of South Africa. He hag tanght
us the use of it, The courage to use it must eomso
from within. May Providence guide the Gonference
to do the right thing,

Mge. S, B. Mehd, sccretary of Trapsvaal Indian
Congress who was here for the last fortnight sailed for
India by the 2.s. Karama. He will represent the cage of

" the Traoevaal Indiana to the Government and the
leaders of India, '

May 2th, T9se

Roodepoort Indians In A
Sad Plight

Supreme Court Judgment

TowN COUNCIL OF ROODEPOORT-MARAISBURG vy,
EASTERN PROPERTIES (PROPRIETARY) LIMrTED

- The following is the text of a judgment del;.
vered by Mr. Jostice Greenberg in the Supreme
Conrt of South Africa (Witwatersrard Local Divi.
gion) in the case of Town Oouncil of Roodepoort
¥8, Eastern Properties (Piy) Limited :— .
Petitioner prays for an order (a) directing rog-
pondent to forthwith eject and eause to be removed
from the Stands Nos, 577, 1039, 1163, 1164, 254 and
309 Roodepoort the pereons mentioned in para-
graphs 13, 14, 15 and 18 of the petition and (L)
Interdicting respondent from at any time hereafter
leasing the said Stands No, 577, 1039, 1163, 1164, 254
and 308 Roodepoort, to Asiaties or colonred persons,
save and except as the lona fids servanis of the
registered owner of the eaid properties to reside on
or oceupy the eaid stande, :
The petition alleges that respondent as owner of
the premises on the stands mentioned is permitting
their oceupation by coloured persons in breach of
the provisious of sections 130/L of Act 35 of 1908,
The ocenpation by colourcd persons is admitted
but respondent resists the granting of any order on
a number of grounds, Petitioner is the Municipal
Council vested with the control of the Roodepoort
and Maraisburg townships, Roodepoort Township
is situate in the Mining District of Johaunesburg on
a portion of the farm Roodepoort No. 43.. The farm
was proclaimed a public digging by Proolamation
dated 8th September 1896, In 1896 a sarvey of the
claims on the farm was made and the  survey
diagram was confirmed and js filed in the office of
the Registrar of Mining Titles in J ohanneshurg,
The Township of Roodepoort was established unnder
an agresment between the owners of the farm and
the Government of the Sonth African Ropublia
dated 18th Docember 1897, According to the
generzal plan of the township it originally comprised
1555 stands with streets and open apaces. The
general plan also showa 108 excluded figures within
the boundaries of the township. Thess figures did
not originally form part of the township but repre-
sented stands granted in terms of section 92 of Iaw
15 of 1898; they have been dealt with by pection 13
(2) of Act 34 of 1908, and the township now in-
cludes these stands, Respondent owns stands 571,
1039, 1163 and 1164 which are ineladed in the 108
ﬁgurez_u referred to above. None of the title deeds
made in favour of reapondent contain any restric-
tion relating to ocenpation by coloured persons.
Petitioner ig the registered owner of about 35 stands
in tl;le té)wnship. : : ‘
The first groand of opposition is that petitioner
has no locis standi in judicio, QOn the faots alleged
in Iih.e petition and supplementary affidavits filed by
petitioner, it olaims to have a lacus .slandi on three
-grounds, (a) that it is an owner of stands within the

township (b) that it is an owner of stands which
has suffered damage as a resunlt of respondent’s un-
lawful acts, (o)

that as local authority it is the

supervisor of health and sanitation and is the re-
Presontative and guardian of the intereats of the
township.

The second gron ich
are in dispate e :!r od rests on faclts whi

applicant, admitted that if his other grounds
fa.l]lbq. respoundent was entitled to have the petition
dismissed with costs,

The question of lcus siand; in eimilar circam-
stances was dealt with by the Transvaal Provincial
Division in the case of Krugersdorp Municipal Conncil

Barry who appeared for



INDIAN OPINION

151

May 27th, 1932

va, Dadoo Litd. and others (4th December, 1919); a re-
port of the judgment appears in the case on appeal
oo Lid. and others va. Krogersdorp Municipal
Comncil; 1920, A.D. 530). Three questions were
argued before me viz : whether this decision covered
the present case, whether it was binding on this
Court and whether it wag correet. It was a decision
on an application for an order setting aside as illegal
the transfer to a8 company, Dadoo Limited, of Standa
171-and 340 Krugersdorp. Theillegality relied on
was that the transfers were in frand of Seetion 2
of Law 3 of 1885 and section 130 of Act 35 of 1908.
The company resisted the applieation, denying both
the Council's locus slandi and the illegality. The
case was heard by a Court of two judges (Wessels
and Carlewia J.J.) who declded both points against
the Company and granted the application. On
appeal a majority of the Appellate Division held in
favour of the company on the second point and
expressed no opinion on the question of locus sfands,
De Villiers J.A. in a dissenting judgment agreed
with the Court 4 quo on both points. In my opinion
the decision of the Transvaal Provineial Division on
the question of locus slandi is binding on this Court.
It was a decision on 8 point directly in issne, which
the Appellate Division has not reversed and I have
been referred to no anthority for the view that it is
not binding on thie Court. The only other gqnestion
1o be decided is whether it covers the present case.
I ghounld mention that I have referred to the ori-
ginal records and it appears that Ourlewis J. gave no
peparate judgment. Tt is clear from the records and
the judgment of Tnnes . J. {at page 540! %al lie
fitle-dead of stand 171 smbodied a condilion which prohi-
bifed the owner from transferring or eubletting the
land to any colonred person, but that the lifle-deed of
sland 340 conlained no resiriclive conditions, Wessels
J. in his reasons {with the exception of the last
gentence dealt only with stand 171 and Mr.. Millin
'on behalf of respondent, contended that the judg-
ment referred only to a case where under a general
schems each plot-owner is burdened with a restric-
tion in his title which is made in favonr of all the
other owners; under such a scheme of oourse, it
was clear that each owner had the right to enforce
the restriction against any offending fellow-owner,
‘but that this did not necessarily apply where the
regtriction was to be found in a Jegislative enactment
a8 in the present case. But although the learned
judge in his reasons dealt only with stand 171, he
specifically granted an order aldo in respect of 340
and I am forced to the conclueion that the restric-
tion in the title-deed of stand 171 was not eseential
to his decision. Indeed at page 532 he refers to the
‘condition in the title-deed of Stand 171 and says
‘This was a condition intended %o be for the reeci-
procal benefit of all owners of states. It makes no
difference whether the restriction is derived from
the Gold Law or whether its origin lay elsewhere.”
It is true that this may mean that it makes no
difference whence the restriction in the title-deed
comes, but it may aleo mean that it makes no
difference whether the restriction is contained in
the-title-deed or in the Gold Law or elsewhere, and
in view of the order in relation to stand 340, I
think he meant the latter. On the question of locus
landi the position in relation to atand 340 is exactly
%imilar to the stande owned by the respondent in
shis cage; I think I am bound by the decision and
must hold that the petitioner hes a locus slandi in

___The next question ie whether in respect of stands
254 and 308, section 77 of Act 35 of 1908 affords
tespondent any protection. This depends on whether
tho words in the section ” @ stand ontside township ™
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refer to & stand which phyaleally lies outside the
boundaries of the township, or whether they refer
to the clase of title and mean a stand granted
under section 92, or possibly section 91 of Law 15
of 1898. Iu Rex va. Tamblin, 1911 T-P.D. 772, and
Rex vs. (-)homz Sam, 1915, T.P.D. 396, it was held
that section 77 of Aot 35 of 1908 exempts stands
referred 4o jn the section from [the restrictions con-
tained in section 130 of the Act. .Tt was common
cause betweon counsel that in these two cases the
stands physically were outside the township, and
that they did not decide the present question. If
the words quoted from section 77 refer to the clasg
of title and not to the locality, respondent muat
succeed on this point; aliler if they refer to loecality
becanse physically they are inside the township.

Under Law 15 of 1898 stands were granted under
gection 91, 92 and 93. I do not think section 91,
which deals with stands granted on claims, need be
considered, Section 92 provides for the grant of
stands on proclaimed land to white persons for resi-
dential and bueiness purposes and is the seetion
under which stands 254 and 308 were granted.
Section 93 deals with the creation of Stand town-
ships on private proclaimed and unproclaimed land
and on Government land, . '

I think it is probable, that with the exception of
the exclnded figures referred to in the present oase,
stands which were granted nunder section 92 did not
lie within the boundaries of stand townshipa. I
base this view on the fact that the legislature, in
gection 13 (2) of Act 34 of 1903, made provision
only for these stande; had this been a feature which
occurred elgewhere algo, one wonld have expected a
gimilar provision to be made, although it is of conrge
posaible that the cireumstances were different in
such other cases, if they existed, and did not call for
pimilar treatment. If this conjecture is correct, it
may bethat the legislature when enaoting section 77,
thought thet there were no other stands granted
under section 92 which lay within township
boundaries and that section 13 (2) of Act 34 of 1908
took the excluded fignres in fhis case out of the
provisions of section 77,

Prima facie the words “ outside 8 township” cnn-
stitate & deseription of locality and I have nob been
referred to anything whioh shows that these words
weore in faot in common nge in any other meaning.
Mr. Millin for respondent, droew attention to
Annexure J, to the petition; this is the tranafer deed
in respect of Stand 524, and on the outer cover and
in the heading the words “Deed of Transfer of
Stands ontside Townships” appsar. If may well bo
that these words appealed to the conveyances or the
registering official as an apt description of stande of
this class, but this dosa not aid in the interpretation
of the section, The later provision in chapter 10 of
Act 35 of 1908 point rather to the consitrmoifon of
the words as a description of locality. The suthority
granted to the Mining Commissioner and the Board
in thess provisions would be exercised more con-
veniently in outside areas than within the limits of
a township; moreover, if one can credit the legia-
latore with actually . having section 130 in mind
when section 77 was drafted (see Tamblin’s case,
gupra ) then it seems more likely that the liberty to
let to coloured persons wonld be granted to the
owner of a stanud in an outside area than of a stand
goographically within s township. There is also
some substance in the contention that if the legis-
lature in section 77 had merely intended to indicate
the origin of the acquisition of the stand, it would
have done 80 by reference to the relevant sdection.
On the other hand, the phrassology of sectionr 13
{9) of Act 34 18 not entively frrelevant, There i fivr
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doubt that Aots 34 and g;ﬁ arg :Jr(i)sely cgnnected

efipitions of “1q ng istrigt " and " pro-
&mﬁlgnd » in seotion 1.,and aevtion 13 of Act
84 ) sugd fop purnoses of comparison of phraseology
p il bgoopmdered 28 ong. epactment; The wea qf
Worde. " within the bonndaries of the tawnship} ip
section 13 (2) of Ack 34 quggest at if thig had bepn
maeant in. spotjon: 77, similap wopds wonld hava been
naed.,, Fgsthgrmore, in section 99 of Act 35 the
wayd. stapd outside a lownship? arp ueed.. This
spotion. desls with the Govarpipent’s rights an. pow:
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tg presmmed to be koown. Bab waiver 8 4 foiic of con-
tact apd it is neceseary that there shonld be an intention
to waive; ik w]l:‘ seem | epﬁfgr;l that before the appL'-
‘ean 0 have fnten rrepder ita right
jt must kgv?qlts fteht. ge% U‘mhfgb?gvr.' Umhlebi. g19
E.D.C. at page 246), This view is also supported by
a passage from & judgment by the Masier of .the Bplls
in Cockerell v. Cholmeley (1 Ruge. & M. 418, at page
425) in which he says “In equity it is considered, as
good sepse requires it should be, that no mam cam be
beld by any sct of bis to confirm a title, unless be was
fully aware at the time, ot only of the fact upan which
the defect of title depends, but of the consequepgeg in
point of law.” Tn the present case Mr. Gowing states
that applicant did not know of its rights until Augast or
September 1931, and this statement is8 ngh denjed
althoogh o later affidavit wae filed by respopdent. T
realise that it may be impossible for respondent to deny
this statement but it might bave challenged its correct-
ness otherwise than by a denmial. Mr, Mjliy ip argy-
ment #aid that this queation of knowledge was one that
dent was eatitled to investigate by viva wvocs
examination after fnl! discovery of documents but I have
nothing before me to warrant the belief that this state-
ment by Mr. Gowing ie in fact challelngeged or ;hnh any
groundp gxipt on whigh it cgn 1aljenged.
ﬁhmfbl!e't itlk that I woul bepgn:mes “on this 21?0#5
te refuse applicant relief to which it would otherwire be
entitled. It wps also confended that even if applicant
did not kuogi thak it ¥as eptitled to take proverdings for
the relief vow claimed (I should mention that in order
to impnte this k:owl;dge to t;pplicmft 1 must hcgg thag
applicayp knew that the very foragful argument addresse
tglﬂ:‘é I?yf %lr. Millin od thé qiﬁ:{ﬁm (ﬁ Fi';c:ué slandi is
ithou subgtance ), nevertheless it musp bave kngwy
i?ﬁ' i ‘conld - invoke 'i;hfrgghal p'mviéio:g ‘of ~ seciions
130/1 either by public or privdte prosecution. = Asspm-
ing that applicant knew of these provisions, there is
nothing to show that it has snffered actoal injury and it
would therefore not be entitled to prosecute privately
(Section 14 of Act 31 of 1917; Millins and Mayer vs.
Pesriman,; 1917; T.B.D. at pagé §45). With regard to

a, public prosection, the applicany hae no rights at all
e;b;l:]b thg gigéht og’e’v'ery i%ilﬁdﬁal tz lagr _a:gi informa-
tion befaire the pblice and I knaw of no anthority for the
viow tha, fajlure te exercige piol o right has any bepri
oé ﬁhﬂq S'pp'_ii?:}e;’eht.' 'rﬁghg to 'hcivilg r'ec%-ess. * For t%ﬁ
reasqns | bave given I think this defence faila.

; The d¢fenpe-of loches in based'op the delsy by applir
cant ainge 1917 or an eaylier date rfn taking steps to haye
}‘Jié oo'lotiizd' ocszulia‘hté 'em'c%(f]'_ " h'igg dﬁbtﬁlnewwé's re-
erred tq/hx Sojomop 4. £.J. o Ssckyjfle West vs,
Nourse (1925, A.D. at page 525) and by Stratford J.A,
in Patheecope of Sonth Africa Limited V Nallinick
{1927, ‘A'.g,‘l 2h98, at].page '8305). It appearshfrom 8
pagsage in Halshory, volume 18, section 205 thab the
cﬁ?@ﬁeﬁmtm idbed tn dcqnijégéni; 'i&hicﬁ implies 1be
person acquiesging i aware of bis rights. In discursing
ghe %ueaticlm of wailver. 1 gea‘t with this FIOth and vgh:;
_said gppligs egually to the question of laohes. Inde
thig ni?ﬂﬂﬁrfgieg t'bl-' fvhfich qII_I'riaf'éi'i"e'd S‘ai'é ijl'ibtgd t’11!;12
relgiioh pp this pagaage fropn Felabiry. . Moreovey,
pre]ugeeumtoE the other party throngh the delay appears
to be a relevant matter in the question of laches and I
doubt whether it can be said that the delay iv enforcing
the right has prejudiceq the regpgudent, Had steps
been taken initially to pestrajn res| ndent'h
accnpation by coloured persons, it may be that it would
Dot have incurred the expense of erecting or altering the
lﬁ:‘i!hiings blut the resu(llt of the dell‘ay gince then hps

to allow respondent to pise ghe premifees jin g
it wag not entitled to do. I shigiefhﬁ Eﬁgﬁi& s,
The remaing contention under this head is that the

gﬁ&rﬁlpiw I?hf the lotality hus been vhnoged Bﬁ ooclpntion
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- of the Mupioipa)ity as an awoer of land. -

o {ﬂlawing -

fore ot grant rellef. The role on this point is that he
who geeks to epnforce a covepant of this kind (ie. a
cqvenant creating a general scheme of occapation) must
apffer no such brgach of the stipulation as will fragirate
all the benefit, that would otherwise acorue to ths other
parties to the agreement (Peek V Matthews, 8 L.R.
Eﬂ Cases, page 515. [ think this meaps thata person
wlio bas entered into agrecments with a number of
persons under a scheme of this description is not entitled
to agree with some of these persons that they may dis-
regard the terms of the agrecment with the result that
the covenant is no longer capable of attaining the object
for which it was imposed, and at the same time to insist
that another of these persons should abide by the agree-
ment sud conform to the scheme, But it does not mean
becaute a large number of the contracting parties bave

" ju faot hrokep the_pg['pempnb that others cannot ipsist

on its performance by them, uuless the complaining
parties have preclnded themselves either by agreement
qr waiver of laches or some eimilar bar from Insisting
on performangs to such 2n extent that the covepant is
no longer capable of attaining the object for which it
was imposed, they are entitled to their rights. In the
predent ¢ase there is nothing to show thas applicant haa
31 precluded itself in relation r:do other owners wha] are
awing occupdtiop by coloyred -persois, and I think
that tﬂg eoutgﬁizg also fai?g. perso¥
In dealing with the question of waiver and acqniesence,
have not cousidered Mr. Barey’s argument, baged on
o cagg pf Birkddlp Digtrlol Electrie Supplg Company,

jimited and Corporation of Sonthport (1927, A.C. 355,
at page 364) that applicant, as a representative of the
rights of others, cannob waive rights with which it.is
entrusted for the public bemefit. but have based my
decision.on applicant’s rights ap. a .private pwner, I
have approached tbe question on this basis becaase it is
nah perfectly oJear to me thah the Transvaal Provincial
Division in Dadoo’s case (apura) intended to hold that
a local anthority, apart from its rights as an owner of
Htande; i8 entitled to enforce this restictive condition.
It ig ttne that on page 533 of the report the Jearned
Judge refers to the rights of the Muplgipality ds re;
presentgtive and guardian of the inbabitate, bnt in
gining his aéacons for his view he reliea on the position

Thp last question is whether the provigns of section
1 of Act 87 of 1919 afford any relief to respondebt.
This refers only to oué half of stand 1089, and the

rsons who reside thereon who are mentioned in gectiop
14 (b) of the petition viz :—Ksmaloodeen Ally, Mahomed
Sabib Ally, Mahomed Hassem and Ahbdool Kader, Mr,
Barry admitted that this defence was well-fonnded and
that be was not emtitled to an order in respect of
these pereons.

- Na obfection was raised to. the form of ordes asked
for; there will therefore be an order in terms of sections
(a) and (b) of the prayer eveept in so far as the above-
mentioned persons, referred toin section 14 (b) of the
petition are concerned. Respondent must pay the costs.

. . TQ LET
~ TQ INDIAN FARMERS .
176 acres at Munster about 2§ miles south
Port Shepstone fully fenced, Dipping Tank.
Apply :—S. N.- RICHARDS
R Mitunzini

SNQEK—Prime Red Oily
£ Snaek at lowest market prices.
24 Quotation onrequest, ___
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BOROUGH OF DURBAN

(Province of Natal)

Issue of
Six per cei’;t; Loecal
" Registered Stock

Price of Issue £100 (Onme Hundred Pounds) pér cent.

TInterest ﬁayable 3618h - June -and 31st .‘Deeember_

Principal:repayable at the Town Hall, Durban, at par on the 3o June, 1972, but the
TFowin' Council retains the right to redeem the Stock at par on the’ 35

une, 1942, or at
exNCim,

<

any time subsequent tljerego, on giving six months’ notic

e

. S I
7‘_. LRV I

: w ! 2 R T S : ; o
T.HE TOWN COUNCIL OF THE BOROUGH OF DURBAN invites’ applications’
;.. for the purchiase of the.above Stock at par,.in amounts of not less than £io
~*. (Ten Pounds) or any multiple thereof. Interest will run from date of; receipt’ of.
remittance by the Town Treasurer, Durban. All Transfers and Stock Certificates will' be’
free of stamp duty and tegistration charges. All cheques drawn on any Bank within the -
Union, payable to the Council in connection with this Loafi, will be accepted free of
exchange, Commission 6f one half per cent. will be allowed to Stock Brokers, Banks or
. other recognised Financial Agents on allotments bearing their endorsement stamp.

13'3;-_mén:'; may be mede in full on application, or not less than 5. per cent. on application
a?;{.duthe balance at such times and in such sums as may be convenient to the applicant,
o provided that the whole amount be paid on or before 3oth September, 1932,

Pqupectus" and Forms of ﬁ.pplication can be obtained from the Standard Bank of.
South Africa, Ltd,, at any ‘of its 'Branches, or from the Town Treasurer, Durban.

Wl oy

* This Loan is ‘open to all

classes of Investors
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