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' THE NEW IMMIGRATION. BILL

UNION Gasette Extrasrdinary, dated the-3rd
April, 1913, contains a Government Notice,
No. 553, mviog the text of a Bill *to Conso-

lidate and Amend the Laws in force in the varicus

Provinces of the Union relating to Prohibited Immi-

grants, to provide for the Establishment of a Union

Immigration Department, to regulate Immigration into

the Union or any Province thereof, and to provide for

the removal therefrom of undesirable persovs.”" The
principal provisions of the Billp which is to be in-
troduced by the Minister of Finance (General Smuts)

are given below — : I
1. (1) The Governor-General may establish, and,

out of the moneys voted by Parliament for the purpose,

maintain a department to be knowa as the Immigration

Department, which shall be under tha control of the

Minister. . t=
(3) The function ol the department shall be the

' performance of all work, whether within or outside the

Union, pecessary for or incidental to the prevention of
the entmuce ol prohibited immigrants into the Ugion
or into any Province wherein their residence is, under
this Act or any other law, unlawful, or necessary for or
incidental to their removal from the Union or sny
such Province. The department shall further carmy
out any other powers and duties specially conferred or
imposed upon it by this Act or by any other law.

2. (1) The Govemor-General shall appoint s0 many
boards as he may deem desirable for the summary
determination of appeals by persons who, seeking to
enter or being found within the Union or any Province 1
have been detained, restricted, or arrested as prohibited
immigrants. Each such board shall, subject to such
directions as the Minister may lawfully issue under
this Act, have jurisdiction in respect of mrch port or

" ports of entry and such areas in the Union as the'

.

{be payable to such members of boards

Governor-General may determioe. The Minister may
issue to any board such directions and instructions as
are vot contrary to the provisions of this Act.

(2) Each board shall consist of three or more per- 4

~sous baving magisterial, business, or administrative

experisnce, and each member shall hold office for such’
period; not exceeding one year, as may be expressed
in his appointment. Every such member shall be
eligible for reappointment. Remuneration at rates
fixed by the Guvernor-General from time to tire, shall
] as are not
officers af the public service, - ’
(3) The chairman of a board shall be designated by
the Governor-General and shall whenever possible be
a magistrate, In the absence of the chairman the
members of the board shall choose one of its members
to act as chairman. : - . .
. (4) A board shall, save as is ctherwise specially
provided in the next succeeding section in respect of ]

"place as soon as possible after notice thereof is ]

" he desire to appear. Thea

~the terms of the summons or who,

“estions ot domicile, have exclusive jurisdiction at

the port or ports of entry and within the area assigned
to it to hear and determine any appeal made by a
person detaioed, restricted or. arrested as & prohibited
immigrant, and all other matters in relation to the
carrying out of thisy Act which may be referred to the -
‘board by the Minister for its decision, ~ = - :
{5) Whenever leave to.enter the Union or any .
particular Provioce is - withheld by any immigration
officer or police officer,” or when any person is detained, .
restricted, or armrested as ‘& prohibited immigrant,,
notice of that fact and the grounds of refusal, detention,_
restriction, or arrest shall be given by such officer in~ -
writing to the sxid persoo and, if such person has been .
restricted on arrival by sea, also to the master of the -
ship on which he has arrived. e oey T )
(6) Every such person may appeal to-the board

| having jurisdiction under this section, ~ . -

"(7)-No-appeal shall be heard by 2 board -uniess
notice thereof in the prescribed form has been- given .-
to the immigration officer by or on behalf of the
person concerned within seveaty-two hours after the

.refusal, detention, restriction, or arrest aforesaid, or,

in case the appellant arrived by sea and the. ship -
whereon he arrived is about-to’ depart, unless such -
potice is given forthwith, : In every case a' deposit
shall be made of an amount sufficient,-in “the ‘opinion
of the Minister, to cover the detention expenses of the
said person, the costs of bringing him before-a bBoard -
and of returning him to the place at which ke was
restricted if he desire to appear personally, and it he ~
artived by sea, the cost of his return passage by another

“ship to the place from which he came,

(8) The hearing of an appeal- by a board shall take ~
presence of the appellant it -
ppeliant shall have the right .
to be represented at the appeal by counsel, an attorn ey; -
oran enrolled lawageat, -~ . . o
(9) A board may, in manner prescribed by regulation.
summon witnesses to give evidence or to produ ce'-
documents and may; through the chaitman of prrie
person for the time beiog lawlully acting as-such, ad.
minister an oath ta any witness, - Any _person who,
when summoned to give evidence or to produce do'cu'. .
meaots, fails, without reasonable exctise, to comply with -

whether-summoned -
ation, to answer to.

The hearing shall be in the

or not, refuses; while under examin

the best ol his knowledge or belief, al] quest;

hint by or with the conculrence"'or ;,] ﬁ?&n’of“frﬁg
wilfully interrupts the proceedings thereot, shall -be
guilty of an offence and lisble on conviction to a firg
not exceeding five pounds or, in default of payment, to
impnsonment with or without hard labour for a perjod |
not exceeding one month :  Provided that any witn
shall have the same privileges in respect of apaw il

any question or producing any document as he ‘would -
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have if such question were asked of him or such docu-
ment was to be produced by him befare a superior conrt.

. (10) If any such witness to whom an -oath has been .
administered as aforesaid, give false evidence material .

to the question under the consideration ol a board,
knowing such evidence to ba false, he shall be guilty of
an " offen d liablz on conviction to the penalties
prescribed by law for pegfury-. - .
(11) Ail evidence adduced before a board shall be
taken down in writing. The decision Jf a2 majority of a
board upon an appeal shall be final and conclusive,
except that the Minister may, io special cases, vary or
modify any decision which would have the eflect of
causing the removal of the appellant from the Union or
- any Province. - .+ : . o
{12) Save as in subsection (11) is excepted, if a
board decide that .an appellant is a prohibited immi-

- gmat in.xespect of the Union or any Provinge, or i the

. INDIAN OPINION

by the Minister to be an undesirable inhabitant
ol or visitor to the Union ;

(g) oy idiot or epileptic, or any person who is
insane or mentally deficient, or any -person who
:s_deal aod dumb, or deal and blind, or dumb and
blind or otherwise physically afflicted, unless in

* any such case be or a person accompanying him or
some other person give security to the satisiac-
tion of the Miuister for his permanent support
in the Union, or for his removal thereirom
whenever required by the Minister;

(%) any person who isjaffiicted with leprosy or with any
such infectious, contagious, or leathsome or other
disease (other than tuberculosis), as is defined
by regulation ; and any person who is afilicted
with tuberculosis in an infectious fori, unless he

-isin possession of a permit to enter the Union,
issued upon conditions prescribed by regulation.

Subject to the provisions of section fwe and fAree, an
immigration officer shall cause a prohibited immigrant
30 entering or found within the Union or within any
Province into which his entry, or in which his presence,
is unlawiul, to-be removed therefrom. .

(2) A list of all persons who have been declared
under this Act to be prohibited. immigrants {n respect
of the Union or any Province, and who have been: re-
moved therefrom or whose entry into the Uaion or any

. appellant does not progsecute the appeal, such steps may
. forthwith be. taken in respect of him by an immigration .
officer as would have been taken it the appeal had not
.beenlodged. . - - . - . |
"t 8 No court of law in the Union shall, except upon
7 a question of domicile in the. Union or in'any Province
; bave auyjurisdiction to review, quash, reverse, interdict
‘ar otherwise interiere with any proceeding, act, order,
"-or warraat. of the Minister, a board, an immigration

LA

officer or & master, if such proceeding, act, order, .ot
.. warrant purports- ta be bad, dons, or issued under this
. Act and- rolates to the detention, or to the removal

« kzam the Union or any Proviace, ol & persan who is_

" heing dealt withas a prohsbited immigrant,

-, v (%) Aoy guch person as is described in any para- ‘

_wraph of. this sub-section who enters or is found- within
~:the Union, or who, though lawiully resident in one
* Prevince,'enters or is found in another Province in which
- ba is. oot lawlully resideat, shall be a prohibited immi-
Y grant in respect of the- Union or of that other Province

' {as the: case may be), that is to say—. -

.?l.;* -5“’) any- person or, class of persons deemed by

it e

" fif.count of standard ok habits of life to be ua.
' 4yt csuited to tha raquirements of the- Unioa or an

i, particular Province thereof - o

.44}~ any person who is unable, by reason of
i’ ... deficiept education, toread and write any Eus
) . % gration officer; and for the purpose of this para:
o graphy Yiddish shall be regarded as an European

-, .. ;language; . - R
" (¢} aog person who is bkely, if he entered the
o .. _Klnion, to become a public charge, by reason of
v, ~infirmity of mind, or body, or because he is not
- - ia possession for his own use of sufficient means
< - to support himself and his dependants ;. :
- (d} iny person who, . from information received
' from, any Government: {whether British or For-
- eign} through official ox diplomatic chanpels, is
. deemed by the Minister to be an undesirable

. . inhahitant of or visitor tothe Union;
' (&) avy-prostitute, dt-any person male or female,

- ot hasAreceived any part of the earnings of
prostitution or. who procpures “or has procured
oo, women-for 4mmeral purposes;
(5>

i

.

caunirg ol any of the following offences (unless
" behas received aires pardon therelar), hamely,

- wurder, rape, arsoa, thejt, yeceiving stolen
goods knowing the same to have been stolen,

. fraud, forgery -or uitering -torged docaoments
. - koawing ‘h_& same to have been forged, counter-
| - feiting -cois or uttering coin koowing the
- same to be counterleit, hensebreaking with

. . iotent to commit an offence, burglary, robbery

with violence, threats by letter or otherwise with °

" intent to extort, or ol any -attempt to cummit
- any such offence, and by reason of the circum-
stances conoected with the offence, is deemed

the Minister ‘o gconomic grounds or an ace’

.+, % zopean language to the satisfaction of an immir.

who. lives ox has lived on or knowingly receives.

any -perssn who has been convicted in oy

T

- Province has been restricted, shall be laid by the Minis-
.ter upon the tables of both Houses ol Parliament within

fourteen days alter the commencement of each session
thereof. Such list shall be framed in respect of a
period ending one month before the session commences,
and shall contain the name, sex, and nationality of each
such person and the reason for his removal or restriction.

(3) The Minister may from time to time by notice in

the Gassite declare that persons decribed in paragraph
(a) of sub-gection {r) of this section when permitted
under this Act to enter or return to the Union or any
Province, shall enter or return at a port or ports speci-
fizd in the notice and ot at any other port, and there-
upon it shall be unlawiul for any such person to enter
or return at any other port, '
" 5B The following persons or classe of persons ahalls
not be prohibited immigrants for the purposes of this
Act, namely— _ )

{a) any mzmber of His Majesty’s Regular Naval

. or Military Forces ;
- f &) the officers and crew of a public ship of any
© foreign state while the ship is in port;

(¢) any person who is duly accredited to the Union
by or under the authority ot His Majesty or the
government of any foreigo state, or the wile,
family, staff or servants of any such person ;
any person who enters the Union, under such
conditions as may be prescribed from time to
time in accordance with apy law orunder any
convention with the Government of a lerritory or
state adjucent to the Union and who is net such a

on as is described in sub-section {v) (¢),
{&) (e), (/) (g)or (/) of the lust preceding
gection ; :

"(dl)

(e)
()
(2)

inctuded in the Unign ;

any person domiciled in any Province ;

any person who is proved to the satisfaction of an
immigration officer to be the wifc, or the child
under the age of sixteen years, of umy person
described in paragaph { ) ol this section, pro-
vided that the wife or'the child (as the eayy
may be) is not such a person as is described o
sub-section (1) {(Z), (e), (f), (¢)Yor {A}ol
the last preceding section ;

persons of European descent who are agricul-
turzl or domestic servants, skilled artizans,
mechanics, workmaen, or miners, and who have
eatered the Union ueder conditions wiieh the
Governor-General has approved on being satis-
fied that there is not sufficient supply available
within the Union of such persoms at adequate

(%)

any perspn borm in any pact of South Alvica:



A_;RlL 12TH, 1913

.+ "INDIAN OPINION _

87

-
I

wages : Provided that every such person shall
produce, if required, s certificate of the person
authorized in any country to issue such cartificales,

to the effect that the intending immigrant has been
engaged to serve immediately on bis arrival in

the Union, an employer of repute at adeguate

- wages and for a period of time to be fixed in the

" said conditions, not being less than one year:

Provided that nothing ip this section contained shall
be construed as entitling a person to whom the pro-

visions of sub-section (1) (a) of the last preceding

section apply, to enter and reside in a Province in
which he has not previously been lawlully resident:
Provided further that if any person, having been absent
for & period of three years continuously from a Province
in which he was previously Iawfully resident, or for 2
longer period than the duration of a permit issued
under the authority of any iaw hersby repealed, claims,

to enter, enters or is found in that Province, he shall

not be deemed to [all within the exemptions

_contained
in this section, CO'A]’ . &w 'J-) .
()

THE NEW BILL s

Tig long-promised Immigration Bill has at. last see

the light of day. . We might say, at once, that it is
disappoiating, it is worse than its predecessor, and
fails in material respects to give effect to the provisional
sattlement, Elsewhere will be found a detailed list
of the points in which it lalls short of the settlement.
It is @ pity that this is so. * The Government have so
often declared their intention of carrying out the terms
of the settiement that the Bill will come as a rude

shook to those who bave at all cared to foliow that |

settlement, The Bill confirins. the suspicion that the

Government only want to give us what they must, that |

they wish ill even to those who have established rights
in the Union, and that, by hook or by crook, they
" desite to compass our ruin. In carrying out this
' ruthless policy, they have gone as far as they dare, in
their precious Biil. If it becomes law in its present
form, it will whittle away some ol our cherished and
existing rights and make our position, insecure ag it
already is, doubly so. The :Bill plays with words
regardiog the Free State dificully and is quite on a
par with the Imwmigration Act of the Transvaal in
uoscrupulous gubtiety, The Immigration Law of the
Transvaal, as we have pointed out so often, has created
& legal racial bar without any One, save those well
versed in the Transvaal laws, knowing it. 8o, it seems
‘to us, does this Bill create a /egal racial bar without a
superficial reader being abla to detect it.
Unless the Government yield and.amend the Bill
wmaterially, passive resistance must revive, and, with it,
all the old miserics, sorrows and sufferings. Homes,
just re-established, must be broken up, Those passive
. resisters who have resumed their ordinary vocation,
must exchange them for thgt ol becoming once more
His Majesty's guests in his gaols in South Africa. - We
do still hope that the Governwment will see their way
to grant relief.  But, it they do not, we must leam the
lesson ggaia of uding pleasure iv pain. L

THE MARRIAGE IMBROGLIO

Y The letter on the marriage question {rom the master
of the Supregng Court, Natal Provincial Division, and
_ Counsel's opinion obtained thereon, both of which witt
be found in another column, show clearly what an
important‘ ssue laces the Indian community. The
Master himself realises the full significance of his at-
titude and, therefore, suggests to the European Exe-
cutor of the deceased that the Supreme Court should
be moved in order to determine the position. ‘This
case shows, in & manaer in which it could not be shown

' . -

“and as such- disentitled to remission of succession

1 otherwise equ;lly vividly, bm;absolute.ly necessary it

is for the Indian commupitly to secure an 2
of the law as to pon-christian Indian marrisges. -
Mr, Cachalia has received an appareotly soothing
reply from the Government on the resolutions of the
secently held Jobannesburg mass meeting. - The
Government assure Mr. Cachalia and, through him, the
community, that they do not intend to disturb the
practice. that has hitherto existed, in spite -of_ the
Searle judgmemt. We accept the assurance but it is
not wotth much. In vital matters, -gsymcuwmch :
are in copflict with as actual legul position can afford
little- relief. For the question is pot, in the present
case, that of introducing & few Indian wives into the - -
Union per year, but it is one of determining the theore- +
tical status of Indiap women. In plain language, the - |
Searle judgment reduces their status from that of be- -
-ing honoured and honourable wives of their husbands
to one of coocubinage. 1o the eye of the law, now .
Mrs. Cachalia, Mrs, Naidoo, Mrs.: Cama and Mr& -
Gandhi are concubines, and, their offspring not hon-
oured and beloved sons or daughters of their parenty
but illegitimate children. What comfort canit be to
thesc husbands that, though the law may consider their -
dearones as the lepers of society, the Government will
condescend not to do s0o? So much for the sentiment -
of the matter, which, to us, is the reality, "It often -
happens that what hurts the sentiment aiso hurts
the matter. At any rate, such is the position in this _
marriage question. The Janubie case illustrates our
point. The Government’s condescension is of no avail -
to the poor widow. The Master of the Supreme Court -
has no discretion to do otherwise than carry outa .
law which he has to administer. So long as the
Searle judgwent stands; he. must treat Janubie, not
as the widow of her husband but as a kept woman,
duty. With all the good will in the world, the Govern- .
ment can grant no relief, for they cannot direct the .
Master as they can an immigration officer. Hence it -
is absolutely necessary to amend the law as reqested by
the great meeting of Johanpesburg. ‘The Government
bave a golden apportunity: of granting the necessary
relief. - They can do so by slightly amending the Im- ~
migration Bill they have just published, and it will be
the besf earnest of their good-will, - - SN

2

Immigration Bill {continued): ~~ .
s @ (1) If any person after having been restricted from”
entering, removed from, or ordered to leave the Uniop,
or sny Province in which he is a prohibited immigrant,
{whether before or after the commencement of this -.
Act) is found within the Unpion or that Province, he
shall be guiity of an offence and liable on conviction—
", { @) to imprisonment with or without hard labour
" fors period not exceeding three months with- . -
. outtheoption of a fine; and - . -
{ 5) to be removed at any time from'the Union or -
from such Province, a4 the case may be, by war-.
" rant issued under this Act. . . . . ‘

{ (2} Every such sentence of imprisonment shall ter-:-
* minate &S s000

the prohibited immigrant is removed. -
from the Union‘or the said Province (as the case may
be).- ..-_ . N _-_-'-‘.;,",

(3) Every officer in cbarge of a prison ar gaol shall, -
if the warrant of removal be produced to him, deliver: .

{ the prisoner named therein to any police officer or im-

amigration officer, and the priconer shal] be deemed to”
be in lawful custody as long as he is in the custody .of .
any such pelice ofticer or immigration officer or of any

police officer or immigration officer for the time being "
' described int Chapter .

in possession of the warmrant.

%7- Any such persen as is
XXXIIT of the Orange Free State Law Book shall
‘notwithstanding that he is lawfully zesigent in a partic-
ular Province or that he has been permitied to enter

the Union; continue to be subjact in all vespects 19 .
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" the pf&v‘lsiom of sections seven and esghf of the said

. Chapter XXX!I], and it he asts in contravention of

those provisions, he may be deait with under this Act a5 -

a prohibited immigrant in respect of the Orange Free
State. S
8. (5) Neo prehibited immigrant shall be entitled to
.dosain 8 Heanee o earry on any trade or calling ia the
Dulon or (a8 the case may be) in aoy Pravince where-
i his residence is unlawful or to acquire therein any
interest in land, whether- leaschold or freehold, or ia
any other'immovable property.

(2) Any such licence (if obtained by 2 prohibited

.“immigrant) or any contract, deed or other document

by which any such interest is acquired in contravention
of this section, shall, as from the date that the holder
of the licence or interest is dealt with as a prohibited

_.immigrant uoder this Act, be null and void. -

'Q. (1) Every person who is suspacted on reasonable

- grounds of being a prohibited immigrant may be arrest-
~ ed without warrant by an -immigration officer or police

. .rant, idsue

. officer, and shall be dealt 'with in accordance with this

i

Ad-\i H ? S

~ " (z) Any magistrate may,' if information on oath be
", 1aid betore him that there. is apon any premises a per-.

son reasynably suspected of being a prohibited immig-
‘ wartant empowering a police officer of or
“above thd fank of sergeant to enter those premises and

. search for guch person and arrest him,

" 10+ No prohibited immigraat shall be eiempt from
the provisions of this Act.or be allowed to remain in
the Union, or in any Province wherein his residence is

o unlawful, or be deemed. to have acquited a domicile

. thereir, by reason ooly that he bad not been inform=d

- that he eould not enoter -or remain in the Unien or (as

"the ¢ase may be) in that Province, or that he had been

allowed to enter. or remain through oversight, misre-
preseutation; or owing to the fact having been “undis-
eovered that he was such a prohibited immigrant. ~

i+ 19. (x) Every person arriving at any port or when-
. .ever otherwise found within the Usion shall, if requir-

-

"~ ed, “appeat before an immigration .officer and ‘satisfy

', much officer’ that he is. not a prohibited immigrant

éither .in respect of the Union or in respect of any

. particalar’. Province.  The immigration officer may

require every such person— -

- .(a)to'make and sign & declaration ip the pfesc'rib;

T

e ed form or such other declaration as the

" “immigration officer may deem nacessary ; and

s v {5) to-produce documentary or _other evidence
717 relative to his claim_to enter or be in the

%+« Uuoion or. that Province ; and S
. (&) to submit to any examination or test to which,
- _he may be‘ lawfully subjected under this Act;

o Lapd

*.°1 disease or physical infirmity which uader this
-+ + Act would render bim a prohibited immigrant,
.. to submit to examination by a medical practi-

tioner designated by the Minister, .t

. Every declaration made by a person- under this

. sub:section “shall be exempt from the stamp duty

" relating to stamp duty. ' - -

. ordinarily impoased by law on affi livits and solemn

or attested . declarations, anythiog to-the. contrary
potwithstanding in' any law in forcg."p thz Union
- -

(2) The immigration officer shil ‘permit every

" person-who he is satisfied is not, or who obviously 1s

" not, a- prohibited imwmigrant, forthwith to land or

remain in the Union or the said Province, as the

‘ " case may be, but if any. person fail to comply with
. the requirements of sub section (1) or, having complied

with such requirements, fail to satisfy the immigration

officer that he is_ mot -a prohibited immigraot, he’

“shall be declared by the said offizer to be 2 -prohibited
immigrant either .in Tespect of the Uaion or.in

respect of any Provinc:, and shall not be permitted ]

5 land or to remaiu io the Uaion or such Province
%I the ‘case may be. Thy immigration officer shall
- thereupon inform the said person that he may appeal

( &)if he is sdsp:éted of being afflicted with any °

A

to a0 lmmigration board in accordance with the
provisions of section fws and in cise of the said -
person’s arival by a ship which is abaut to depart
without calling at any other port of the Union,
that such app:al must be noted forthwith; and that
otherwise the appeal must be noted within sevanty-
two hours aftef the said person has been declared
by the immigration officer to be a prohibited immi-
grant.

"21. Any person (not being & parson born in any
part of South Africa which has been included within
th: Union) wio— <
( a ) having been removed by any Goverament from

the Urion or any part of South Africa which
bas been included in the Union, or being .
the subject of an order issued under any law
to leave the Union or any part of South Alrica
. which has been included in the Uonion, returns
thereto without lawful authority or has failed
to comply with the terms of any such order ;

( ¢ ) having been refused permission to enter the.
Union or any Province, whether before or
after the commencement of the Act, bas entered
the Unioo or that Province or any other
Province in respect of which he is a prohibited
immigrant, .

mway, it not already under detention, be arrested with-
out warrant and removed by warrant from the Uaion
or (as the case may be) from _the Province, and,
psnding removal; may be detawned in such custody
as may be prescribed by regulation, '
. 23, (1) The burden of proving that a person
bas not entered or remained in the Union or any
Pravince in contraveotion of this Act shall lie upon
such person, .

- (3) Any order, warrani, permit, certificate or other
document which under this Act may be issued shall
be good and effectual it signed by any officer in
the public service authorised by the Minister by
notice in the Gasefte to sign auch an order, warrant,
pétait, “certificate or other document, and when so

[ signed shall be evidence in all courts of law and

for other purposes that it was issued in accordance
with the provisions of this Act.

{3} A certificate uoder the hand of an immigration
officer or of the chairman of an immigration board
shall in any proceedings under this Act be prima facie
evidence of the facts stated therein and it shall not
be necessary to tender oral evidence of such facts, un-
less the court or board before which such proceedings
are had, specially direct, in which case a postponement
shall be allowed to enable the officer or chairman
whose presence is required to attend,

95, (1) Anything ta the contrary notwithstanding
in this Act contained, the Minister may in his discre- |
tion exempt any person from the provisions of section
Jour or, subject to the provisions of section seves, may
authorize the'issue of a temporary™ permnit .to any pro-
hibited immigrant to enter and reside in the Union or
any particalar Province upon such conditiops as to the

-petiod ol residence or the calling or occupation which

he may follow therein or otherwise, as may in the
permit be specified. - - .

. {2) The Minis er may aled iD his discration authn-
rize the issue of = certificate ol identity to any person
who is lawfully resident in the Union or in any Pro-
vince and who, desiring to proceed thereout with the
intention of returning thereto, is for any rcason appre-

| hensive that he will be unable to prove oa his retumlr

that he is not a prohibited immigrant.

98, Anythiog to the contrary notwithstanding in
Act No. 36 of 1908 of the Transvaal, a person who,
has been exempted from the provisions of section four,
of this Act or, on the authority of « temporary permit.
jssued under sub-section (1) ol section frognty-jive of
this Act, has been permitted to eater and reside in any,.
part of the Uaion, shall not be deem:d to be subject-
to registratios uader the provisions of the said Act ol
the Transvaal.



2

~ APRIL 12TH, 1913

“ " INDIAN OPINION -

-

31, This Act may be cited for ail purposes as the
Immigrants Restriction Act, 1913, and shall commence
and come into operation on the first day of me

Its Effect -

The above Bill fails to carcy out the provisional
" settlement because it takes away, contrary to the settle-
ment, existing rights, 4.¢.,

(1) section 3 takes away the Court's jurisdiction,
hitherto exercised in terms of existing statutes now to -
ba repealed. : : ) o

{2) Clause (a}sub section 1 of section 4 scems to
take away rights acquired by educated Indians who
may have entered the Cape or Natal by passing the
.education test. . - B

(3) Sub.section 3, section 4 restncts rights possessed
by the Natal and the Cape Indiane to re-enter at any

rt. . : - .

90(4) Sub-section (f} sectio § deprives Natal Indians,
not strictly domiciled, but of ioog retidence therein of
domiciliary rights hitherto possessed. (This may turn
thousands ol Indians now resident in Natal into
- prohibited immigrants.} . | ‘
{5) Proviso section § very largely nullifies the legal
" effect of Transvaal Registration certificates. (These,
in spite of treble registration, in most cases, cease,.
- under the Bill, to constitute, in Lord Milner's words,

# an indefeasible title to residence in the Transvaal ;™
for three years' absence (rom the Traosvaal would,
under the Bill, destroy the title to rasidence created
by the certificates,. A

(6) The same proviso invalidates the Natal domicile
~ certificates, after three years' absence by the holders.

{7) The same provisc restricts the right ot Cape or
Traosvaal Indians to «enter Natal by passing the pre-
‘sent education test of Natal, and of the Natal and the -
Transvaal Indians to enter the Cape by passigg its -
education test, s .

- {8) Tho same proviso takes away the right of South
Africa-born Indians to enter the Cape under its existing
statute, -

Further cxamined] from the passive resistance
standpoint only, tha Bill is also defective in that .

{r) Sub-clause {a) sub-section 1 of section 4 scems
‘to contemplate the prohibition of the eatry into the -
Free State of new immigrants who,_may pass the edu-
cation test. : T .

(2) Even if it does not prohibit such entry, the Bill
seems to require a declaration from an educated immi:
grant which would not be required from any other
immigrant as an immigraot.’ S

(3) Sub-clause {(g) of section 5 does not recognise
the right of the wives and minor children of new immi-
grants to enter the Union with their husbands, "

(4) And the Bill does not correct the defect, dis-
covered by the Searle judgment, in ‘the existing South
Alrican laws as to Indian marriages and minor children
bora of such marriages o - -

. L ""“‘."L‘ .
The New Bill and the Old

There are many points of difference and of similarity

< between the above Bill and the abortive draft of 1912.
“/The structurd of the new Bill is very dissimilar to that
ol the 1912 measure. Section 't corresponds with sub-
-sections r and 2 of section § of the xgre Bill, but
sub-section 3 of section 3 is elaborated and extended,
both as to scope and methods of administration,. in
the twelve sub-sections of section 2 ol the. new Bil\,
providing the machinery for appeals to Immigration
Boards, which are to have, subject to instractions to
- be given them by the Minister pursuant to the general
terms of the Bill, fina! jurisdiction except on questions
of do{nicile. and section 3, excluding the jurisdiction

P -

. : P
of the courts of law, except. in matters
entirelypew. . .

Section 4 corresponds

5

generally with section 4 of

restrickioos of section 7 of the old Bill.. Tlm-e are;:
howevet, two provisions which radically distinguish it

| from that measure.  First, there is the clause providing

for exclusion, at the will of the Minister, upon econ-

_ba that of the existing Provincial statutes. Sub-section.
2 and 3 are new. . ‘

recogoition of non-Christian Indian marriages or for
to - proceed to the Cape_Province unmolested, are -
deprived of that right by the first proviso of this sec..

to prevent the retum to South Africa of any Indian

of the 1912 Bill. . Sections, 8, 9, and 1o of each sub-
stantially «¢orrespond, . Chapter 1II of the pew Bill -
- corresponds in the main with Chapter II of the 1912

1. measure, and deals with the special powers for prevent- .-

" ing the entry of and dealing with prohibited immigrants

cold: Bill, but the new Bill provides that any perscn

Section 20 of each Bill is the same: Sections ar.and
provisions as those of the corresponding sections of the !

in South Africa. * Sub-sections 1 .abd 2 of section z§-
of the new Bill correspond with the similar sub-sections
of the old measure. - Sub-section g is mew. Section
24 is the same,

whose tests h

section x of the Y912 Bill, and sets forth the measures
sectioa 2 of the old measure. Ssetion 21 brines th
. Bill, if enacted, into force on July 1st ne:%:\- o g

The Natal Advertiser reports
" was requisitioned in the middle
Mr. ]. F. Fioney, of Hili Crest;.

- -

tha'.:- a spemaltram ;
of Monday night by

The galloping ambulance met the “train and conveyed
the men to the Addington Hospital. ' Such considera-’

s.nd coogratulating M;, Finney on his hamanity,

Section g of the two Bills correspond, except that )
sub-section (f) confines the exemption to persons
domiciled ip any Province, persons otherwise resident -
- not being protected. No provision is made for the-

the protection..of the children. of these marriages. ,
South Afnica-born Indians, who have to-day the right

1912 Bill, exempt from their operation persons barn -

The first part .of sub-saction 7 eof |
section. 23, giving the Minister the power ta exempt
any person from the provisions ef section 4, Is-new. -
Sub-section = speaks of,'a " “ ¢ertificate of identity,® -
and not of & *permit,” as does the- comesponding sub:- -
- section of the 1912 Bill, and the period of its ¥alidity -
igpot limited. But this advantage is nullified by .the
second. proviso of section: 5. Section 26 corresponds; . .
| generally, with section 26._of the old Bill; and pravides
for the issue ol regulations by the Governor-General. -
Section 27, providing {or penalties, is the same, - Sgc-.~
tion 28 comesponds generally with sub-section 1 of.
- * | section 28 of the old measure, save that any- Asiatic. -
- | not exempted from the provisions .of section 4, all of |
eqnay have passed, is required tp register
under Act 36 ot 1908. Section 29 correspouds with .

to be repealed. Section 30 is generally identical with - -

: to bring - to; Durban -
two natives who had been injured in 2 tr?:lly accident, -

of domicile, is ~

the 1912z Bill, but it also includes the Proviocial -

omic grounds, and secondly; the education test is to

tion, whilst the second proviso enables the asuthorities. .

who has beep absent from the country for more than
three years. This proviso is new. Sections 6 of each -
Bill, though differing considerably in language, have:”
' substantially the same effect in each. Section 7 corres- -

ds substantially with sub-section 2 of section 28 -

at the ports of entry. Section 19 appears tobeintended.-
to cover 'the provisions of sections 18 and 19 of the

tound within the Union' is liable to an ipquisition by
the immigration officer, and may be, unless he satisfies -
the immigration -officer "that he 1s- not a -prohibited -
immigrant, be dealt with as such, subject to his right : ;
of appeal to a Board. “Sub-section’ 2 . provides a4 new * -
procedure not contemplated +in the obsolete measure; "

22 of the new Bill, whilst including the same general .

.

-

-
-

tion being so rare, where coloured servants .are cons .
cerned, we cannot refrain from mentioning the mattep )
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+~~ The Janubie Case

We have already referred, in a previous issue, to this
case.  We are now in a position to print most import-
ant documents io connection with the matter. The
Master of the Supreme Court wrote to Mr. Jackson,
the Executor of Jaoubia's late husband, telling him he

.could not recoguise the marriage without proof, for
reasons given io the leuer. On this letter, the parties
obtained counsel’s opinion, Both these we print below.

The Master’s Letter

*  «VWith reference to the recent interview with you,
in view of Law No: 19 of 1881, I am not prepared to
accept the affidavit of Hoosen Mahomed, which is
countersigned by Ismail Bayet and was lodged by you

on the 3rd November last, as sufficient proof of the |~

deceased’s marriage, and must look to you, as Exe-

cutor, to astablish the fact of his having been legally

married. * Otherwise the wile and children referred to
. in his will cannot be recognised as. such for the pur-

pose of assessment of sitccession duty. ‘

w1t would appear to be advisable for you té obtain
" legal assistance, and, as the question at issue is of vast

7 importance to the Indian community, you may con-
. #idet it rexpedient to bring the present case to the.

- notice of the

latter's representatives for joint. action
" necessary,” :

.., . Counsel’s Opinjon

PR L

"‘Ko:iﬁmola, No 7.860, a Free Indian immigrant,

died at Pietermaritzburg on the 2and October, 1911
- .. By.'nis will, dated tgth Ogtober, 1911, he devised &
portion of his Estate to “ my wite Janubie * for life,

“The Testator and Jaoubie had lived together as
husbaid und-wile for some years prior to his death,
and - it is said that they had gone through a ceremony
of marriage in accordance with the rites of the Mahome-

dan religion and that the ceremony was performed by a

_-duiy rerognised religious Officer of that body, -
., “The Master of the Supreme Court, for the purpose
¢ ot Succession Duty, requires to be satisfied that the
‘marriage was  valid marriage. _— :
. I any: asked to ad&ise:(‘:c} whether the Master ot
to call for proot of the
. -hartiege; and (2) whether the marriage was, in point of
- fact, valid in law, : o .
- .0¢, It has been settled that, where parties are liviog

iéguthef" under circumslances . which indicate tha

 marred state, @t is grrma facle proof that they were

7 Juiy ‘married. - In . the circumstances, I am of opinion,

* that , where, as hers, the parties had lived togsther for
“.yeats-4§ man and wife, and the will deséribes Janubie
ag the Testntors wife, the onus is thrown upon the
Crown to eatablish that the parties were not in point of
- fact legally married and there {s, therefore, no obligation
-upott the Executor to do more than supply the prima
-_facse evidence bf the marriage. - , ;

# 2, Passing, however, to the sécond and more
important ‘question, I am of opinion that the union
which existed*-between Korimoola and Janubie did
not constituts- & valid marriage according to the law
ot this Province: -~ . = i ot -

- The marriage was never registered under Chapter
21 of the Indian fmmigration Law ol 18¢91. It did
not take place under a Licence or after the publication
of bannd, and there is no ¢vidence thatit was solem.
nized by a person authorised under Law ‘19 of 188y
to solemnize marriages between persons professing
the Mahomedan faith. :

# The question bas been determined by the decis-

jons in the cases of Bronn 9. Bronn'’s Execwiors

3 Searle, 313 oo 0. Malgass, 5 Juta 108 ; Malgas
v. Gakavs § EDC,; 225; and Nggobela v. Sikels
10 C.5.Cy, 3460 - _ '
« This view of the casd need not cause great avx
icty to the Mahomedan community, It is quite
. competent fot a Mahomedan to contract a valid
marrings in Natal {f ho complics witly the provisicas

. share their suffetings, if such was to be their lot,

We hope to print thess in our gext iesue.

of the Mamiage Qrdinance as amended by the Law
No. 19 of 1881, but no bigamous martiare would be
recognized, und any Mzhomedan who, having con-
tracted a valid mamage with one woman, alterwards
married aoother moman (as distinguished trom metely
living _vmh hez, either as a wife or as a concubtne,
according to the teaching of the Koran) would be

lizble to prosecution for bigamy.” ;

Johannesburg Mass Meeting

The [ollowing is a brief summary of some of the

other speeches delivered at the meeting of the British
Indian Associativn, reported last week. ‘
M. C. K. Thambi Naidoo, in supporting the passive
resistance resolution, said. that he could not under-
stand why the Government still wished to challenge
the community by insulting its religion, its honour and
its womanhood. They (the Indians) owed a duty to
India before everything else and that was to keep her
name uuntarnished. Speaking for himself, he could
never submit to the law as interpreted by Justice
Searle, and he hoped that his fellow passive resisters
would do likewise, .

Mr. P. K. Naidoo said that he was prepared to
suffer any hardship, even pass a life time in gaol, for
the sake of his religion and his country. He could
not accept the decision about Indian marriages, He
was not anxious for a revival of passive resistance, but
if it came to them wunsought, he had no doubt that
the community would be found ready,

Mr. Kallenbach considered it a privilege to be
present at that meeling. He thought that their reso-
lutions were timely and moderate, When he first
heard about the decision, he could hardly realise it,
He knew what gnswer his people would return to any
sugpestion that their marriages, performed according
to their religious rites, were ipvalid. He woutd watch
to see what answer the Iondians would return. Hae
would watch, also, what India said and did in the
matter. He had no doubt that they would have the
sympathy of the whole of the Empire 1o which they
(the Indians) belonged. He was sorry that he could
only encourage them by words and that he ¢could ?_Iot

e
‘hoped, however, that the Government, by conceding
their just demands, would avert a crisis, but, i,
uniortunately, passive resistance was revived, he wished
to assure them that Tolatoy Farm was always at their

[ disposal.

e

In the House of Assembly last Thursday afternoon
the Minister of the Interior gave notice that on Monday
he would move for leave to introduce the Immigrants
Restriction Bill.

The Mercury prints an exhaustive report of an inter-
view with Mr. Polak on the Immigration Bill, and
writes strongly on the subject in its editorial columns.

Mr, Cachalia has received a letter in reply to the
resolutions passed at the recently-held mass mecting
at Johannesburg on the marriage uestion, « The letter
states that the Government is at 4 loss to understand why
the Cape decision hag called forth such resolutioos..
The community must know the legal position and the
attitude of the Immigration Depariment in such cases
has been made perfectly clear on bumerous occasions
notwithatanding the legal position. ‘1The Government
pever has intended, not does it now intend, to apply
the law h mshly. Officers have discretion to admit
any wife martied aecording to Mahomedan or othwr
tenets if clear prool is given that she is the wile and no
othet in Airca. Immigration Officers have beea in-
formed that the judgment ehould in o0 way Interiere
with the practice bitheria followed



