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INTRODUCTION 

The late Professor J. Allen Smith, the results of whose 
last stu(lies in American. government appear in the present 
volume, was one of the intellectual leaders of the Pro
gressive movement that so creatively influenced the political 
thought of the past generation. His earlier writings were 
an influential contribution to the great uprising of liberalism 
that between the years 1903 and 1917 sought to adjust the 
cumbersome machinery of government to the changing needs 
of a democratic people. His political philosophy, with its 
strong Jeffersonian sympathies, was shaped by the demo
cratic awakening that issued from the crude exploitations 
and sordid machine politics of the Gilded Age; and he was 

. fortunate in writing at a time when the liberal thought of 
. America was becoming conscious of the gross contradictions 
between our traditional ideals and a Tory political practice. 
His notable study, The Spirit 0/ American Government, 
published at a moment when liberal thought was beginning 
to clarify, was singularly opportune. It made wide appeal 
and it did more perhaps than any other single study to ex
plain the constitutional sources of the democratic short
comings and suggest the logical remedies. 

The significance of that work is to be found in the realism 
of its method and the historical validity of its findings. At 
the time of its appearance the rising liberalism was in a real-· 
istic mood. The blowsy romanticisms that earlier had be
fuddled the American mind were pretty much. dissipated. 

ix 



INTRODUCTION 

The argument of events had long been sobering and chasten
ing the slack frontier faith in our manifest destiny. The 
long agrarian revolt that culminated in the campaign of 1896, 
and the Muckraking movement that got under way in 1903, 
had destroyed the comfortable illusion that democracy in 
America was a going concern that needed no oversight, and 
groups of volunteer political thinkers in every part of the 
country were considering ways and means of returning the 
great experiment to the path it had wandered from. It was 
a time of wide and serious interest in the theory and practice 
of politics. Historical scholarship - particularly the school 
of Turner with its discovery of the influence of the frontier 
on American psychology and institutions -was beginning 
to resurvey the American scene in a spirit of critical inquiry 
that was to throw a flood of light on our origins. The Age 
of Innocence was past, and a mood of honest realism was 
putting away the naive myths that passed for history and 
substituting homely authentic fact. With the growing recog
nition of the intimate relations between economics and poli
tics, America was on the threshold of intellectual maturity. 

In this inevitable rapprochement of scholarship and 
reality, academic pontical scientists were slow to join. It 
was repugnant to their conservative temper. The more 
vigorous amongst them-capable men like Professor John 
W. Burgess - were still engaged in erecting speculative 
systems, deifying the abstract political state, exalting the 
doctrines of sovereignty, laying snares for democracy in 
the shape of a l'~utonic cult of power impersonal as fate. 
They had turned away from our Jeffersonian past and were 
outrunning the forces of an encompassing consolidation. 
From such thinkers, even less than from the academic 
apologists of the existing order, the democratic liberalism 
of the times could receive no help. They were partisan ad-
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vocates of the very forces the new liberalism was seeking 
to curb. In his early recognition of this fact Professor 
Smith stood almost alone amongst our academic political 
scientists. He was one of the first to subject the new theory 
of sovereignty to critical analysis and demonstrate its Un

democratic tendencies. All his liberal instincts protested 
against such attempts to erect fresh tyrannies in the form 
of a superpolitical state, above the subject-citizen, irrespon
sive to the popular will, useful only to the masters who 
controlled it. He wanted rather to travel in the opposite 
direction, to complete the democratic programme that had 
been left unfulfilled by the Jacksonian revolution. To 
accomplish that purpose new democratic machinery must 
be provided. The Jacksonian movement had been a frontIer 
uprising against the rule of eighteenth-century aristocracy. 
It had been animated by a spirit of rude leveling, of laissez
Jaire individualism, and having established the principle of 
manhood suffrage it was content to leave democracy to its 
own devices. From such slackness had issued all the evils 
of the Gilded Age plutocracy that discovered in Jacksonian 
individualism a heaven-sent opportunity. A lawless and 
unregulated individualism was destroying democracy. Gov
ernment was becoming the mouthpiece and agent of property 
interests. Something had gone wrong with the democratic 
plans and it was time for the friends of democracy to take 
stock of the situation. 

In its consideration of the causes, of so great a mis
carriage, the liberalism of the early years of the century 
came finally to question the system of government laid 
down in the fundamenta1law. Considered historically per
haps the chief contribution of the Progressive movement 
to American political thought was its discovery of the es
sentially undemocratic nature of the federal constitution.' 



xii INTRODUCTION 

That so obvious a fact escaped attention so long was due 
to political causes easily understood. For a century the 
Constitution had been a symbol of national unity, a strong 
cohesive force amidst the anarchisms of expansion, a coun
ter influence to the disintegrations implied in local interests 
and sectional jealousies. To strengthen its influence as a 
common bond was a useful and necessary tendency, quick
ening the national consciousness in every commonwealth. 
To criticise it soon came to be reckoned disloyal, and as 
the interpretation of its terms fell increasingly into the 
hands of lawyers, who were eloquent in praise of its excel
lence, it was invested with reverence and the pride of patriot
ism by the rank and file of the American people. 

In all the abundant commentary that grew up around it 
- except for a small group of left-wing Abolitionists who 
scandalously rejected the entire instrument - no question 
as to the democratic spirit of the Constitution was raised, 
no doubts as to its sufficiency as a fundamental democratic 
law were suggested. The aristocratic spirit of its makers 
was ignored and the bitter class divisions that accompanied 
its adoption were forgotten. But with the liberal revolt 
against the custodianship of government by financial and 
industrial interests came a new critical interest in the terms 
of the Constitution. Discovering when it attempted to 

• regulate business that its hands were tied by judicial de
crees, the democracy began to question the reason for the 
bonds that constrained its will. Distrust of the judicial ex
ercise of sovereign powers spread widely with the setting 
aside of successive legislative enactments, and it became 
acute when the Supreme Court declared unconstitutional 
the Federal Income Tax Law. From that moment the 
question of the desirability of an eighteenth-century Con
stitution that by its complexity unduly impeded the 
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functioning of the majority will was thrust into the 
foreground of political debate. It was the struggle of 1789 
over again. 

The new school of criticism was historical rather than 
legalistic. It went back to the origins of the Constitution. 
It inquired into the political theories and class interests of 
the men who framed the instrument; it analysed the reasons 
for the several articles as well as the effect of them; it gath
ered materiaIs from many sources to throw light on the 
deliberations of the Convention. From such realistic his
torical investigation it discovered - so it believed - the 
vital issue of the political struggles of the "critical period " 
- the question of majority or minority control of the new 
venture in republicanism. The Constitution took its special 
form in response to the demands of financial and landed 
interests for adequate protection against democratic con
trol with its populistic measures. In the difficult days 
following the Peace of Paris, agrarian majorities in such 
states as Rhode Island and New Hampshire had enacted 
legislation favorable to the poorer classes. The business in
terests had taken alarm at the prospect of a future gov
ernment more friendly to poverty than to wealth, and they 
were quietly casting about for ways and means of taking 
control out of the hands of the agrarian democracy. The 
solution of the problem was obvious. It lay in substituting 
for the democratic Articles of Confederation - which the 
aristocratic party organized all its forces to cry down - an 
instrument more adapted to their needs. Hence the com
plexity of the Constitution as it came from the Convention 
- a complexity that was of the essence of their plan. 
Hence the elaborate syste~ of checks and balances that 
limited the powers of the majority will and reduced the 
democracy, as Franklin observed, to the plight of the two-
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headed snake, which coming to a twig on the way to water 
debated so long over the better path that it died of thirst. 
Studied thus in the light of EUiot's Debates, set against the 
bitter class struggles that came to a dramatic issue in Shays' 
Rebellion, the conservative temper of the Constitution ex
plains itself. It was a deliberate and well-considered pro
tective measure designed by able men who represented the 
aristocracy and wealth of America; a class instrument 
directed against the democracy that took form in the re
actionary interval between two radical democratic periods, 
the earlier American Revolution and the later French. To 
assume that it is a democratic document is to misread his
tory and misinterpret fact. 

Established thus in the historical method the new criti
cism quickly passed through two phases, the political and 
the economic. The first was concerned with an examination 
of the Constitution in the light of the class alignments of its 
makers - the clash between aristocracy and democracy 
from 1783 to 1789; and the second, in the light of their 
economic affiliations - the clash between the greater landed 
and financial interests and the agrarian interests. The 
two in reality were one, but as the economic interpretation 
of history grew in favor stronger emphasis came to be 
thrown on the latter. Of the earlier phase Professor Smith's 
The Spirit of American Government (1907) was the au
thoritative embodiment; and of the later Charles A. Beard's 
An Economic Imerpretation of the Constitution (19 13), 
and The Economic Origins oj Jeffersonian Democracy 
(1915). These searching studies sum up the democratic 
case against the Constitution at it was formulated by 
the liberalism of pre-war days, and they go far to ex
plain the temper of the Progressive movement in its labors 
to democratize the instrument through the direct pri-
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mary, the initiative, the referendum, the recall, and th~ 
like. 

The Spirit 0/ American Government was published at a 
moment when the public mind was peculiarly receptive to 
its liberal interpretation, and its influence in shaping the 
programme of the Progressive party was immediate and 
stimulating. It provided the leaders of the La Follette 
"Insurgent group" with an interpretation of· American 
constitutional history congenial to their temper; it gave 
them a convincing explanation of the reasons for the failure 
of democracy in American political practice; and it was 
drawn upon freely in Congressional debates. The theme 
of the book is an expositional of the checks and balance 
theory of government, the reasons why so cumbersome a 
system was adopted and the impossibility of effective demo
cratic government under it. To the liberalism of 1907, . 
however, the most suggestive contribution was the demon
stration from the speeches and writings of the time that the 
system was devised deliberately for undemocratic ends. 
Since then the dramatic story of this struggle between rival 
economies has been retold many times, but in 1907 it was 
new and strange and it came home to the liberal mind with 
startling significance. From the appearance of Professor 
Smith's work must be dated a changed attitude towards the 
Constitution. The note of indiscriminate praise has given 
place to rational commentary. Amongst competent stu
dents today the undemocratic nature and intent of the fun
damentallaw is accepted as a commonplace. There are no 
longer grounds for difference of opinion in the matter. But 
with the decline of liberalism since the war the defenders 
of the existing order have chosen to set up the logical defense 
that the Constitution is wisely undemocratic, for under a 
democratic instrument good government would be im-



xvi INTRODUCTION 

possible. We have come back at last to the frank honesty 
of I789 when gentlemen did not conceal their low opinion 
of the ways of the majority. 

Professor Smith refused to be discouraged by the con
servative reaction that was in full swing while he was pre
paring his studies for the press, and in the volume now 
appearing he has carried further his exposition of the gentle 
art of thwarting the majority will by legal and constitutional 
means. A democrat grown old in the cause, a confirmed 
and unrepentant liberal, he was too strongly saturated with 
Jeffersonian ideals to approve the ways of our triumphant 
plutocracy. The present volume, the manuscript of which 
has been revised by his daughter, Miss Elfreda Allen 
Smith, who served as his secretary in the preparation of 
the work, unfortunately will not find so well-informed 
or liberal a public as welcomed his earlier study, and 
its popular influence no doubt will be less. That it will 
make its way ultimately to wide influence one may at 
least hope. 

I have written these few meagre pages of comment on 
the life-work of a courageous and self-sacrificing scholar 
with a deep sense of personal loss. For nearly twenty years 
Professor Smith was my colleague and friend, and our in
tellectual interests and political sympathies travelled con
genially the same paths. A vigorous and stimulating 
teacher, he trained large numbers of young men, some of 
them of unusual ability, who have carried his liberal spirit 
to widely scattered academic posts. .That so outspoken a 
critic of the Constitution should have suffered ungenerous 
attack. was, no doubt, to be expected. The hornets are quick. 
with their stings if the nest of privilege is disturbed. The 
high price exacted of him for his courage and sincerity, his 
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friends are well aware of, yet none ever heard him complain 
or recriminate. .It was part of the price the scholar must 
pay for his intellectual integrity and he paid it ungrudg
ingly. 

VERNON LoUIS PARRINGTON 1 

THE UNIVERSITY OF WASHINGTON 
SEATTLE 

1 Died June 16, 1929, at Winchcombe, Gloucestershire, England. 
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CHAPTER I 

INFLUENCE OF THEOLOGICAL SPECULATION 
ON THE EARLY CONSTITUTIONAL MOVEMENT 

Modem constitutional government had its origin in the 
struggle to limit irresponsible power. Before the American 
Revolution, political authority was everywhere largely 
monarchic or aristocratic. The people generally had little 
or no direct influence upon governmental policies. The \ 
problem which then confronted political reformers was not I 

the establishment of democratic government with the people ' 
as the recognized source of authority in the state, but rather 
the provision of adequate checks upon the exercise of 
irresponsible power. 

England was the only great country in the eighteenth 
century in which substantial progress had been made in 
limiting irresponsible authority. It was not, however, dem
ocratic as that term is now understood. The distinguishing 
feature of its governmental organization was a distribution 
and balancing of political powers, which, by requiring the 
concurrence of king, lords, and commons, was supposed to 
limit the exercise of political authority. At that time, when 
the state was everywhere unrepresentative of the people 
generally, the main object of liberal thinkers was to provide 
a form· of governmental organization which would more or 
less effectively check and restrain those who exercised polit
ical power. Only in so far as this had been accomplished 
was a state supposed to have a constitutional form of gov
ernment. This limitation of political authority was, in the 

3 
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opinion of eighteenth century thinkers, the essential feature 
of constitutional government. Accustomed to regard gov
ernmental authority as irresponsible, as it very largely was 
at that time even in England, they accepted it as a necessary 
evil and believed that it should be hedged about with safe
guards which would make it less dangerous to the people. 

The idea of sovereignty as the supreme unlimited power 
of the state had no place in liberal thought prior to the 
nineteenth century. To understand the eighteenth century 
viewpoint, one must bear in mind the character of the politi
cal struggle which produced the modem state. In the 
Middle Ages the contest was between church and king, each 
contending for what was in effect unlimited and politically 
irresponsible power. In this struggle for power between 
king and church, each laid claim to it by divine right. The 
assumption that authority had a divine origin implied that 
it was unlimited by any human agency; and that the king or 
other agent through whom it was exercised was restrained 
only by his accountability to God, the ultimate source of all 
legitimate power. The outcome of this struggle was the 
modern national state, in which practically supreme power 
was in the hands of a king claiming authority by divine 
right. Had the church succeeded in establishing its spir
itual overlordship, the authority of the king would have been 
subordinated to a Christian super-state, invested, for all 
practical purposes, with sovereign power. 

The danger of a sovereign church was averted through the 
creation of a lesser evil, the sovereign kingship. But in the 
state, no less than in the church, the ultimate source of 
authority was assumed to be theocratic. Temporal as well 
as spiritual power was conceived to have its basis and justi
fication in a divinely established social order. In theory, 
the power of the king was subject to such limitation as was 
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implied in his obligation to rule in accordance with divine 
law. But this check on his power was supposititious rather 
than real. As the embodiment of the authority of the state, 
and as a putative divine agent, he was, in fact, the judge of 
his own powers and subject to no limiting authority except 
such moral restraint as organized society imposed largely 
through the church. And this check on the power of the 
king, slight as it was in appearance, vanished completely, 
and even became the means of extending ·and securing his 
authority, in proportion as he acquired a directing influence 
in the church. There was at that time no clear distinction 
between politics and religion. Conservative political thought 
was essentially theological. The conception of the state 
was merely a miniature of the Christian conception of the 
universe; the sovereignty of God was its distinguishing 
feature. Theological doctrine and religious belief supplied 
the justification for absolute monarchy. In the state no 
more than in the church was authority conceived to emanate 
from the people themselves. The assumption that God was 
the ultimate source of political power meant, in its practical 
application, the sovereignty of the king. 

Unlimited power can be viewed with complacency only 
when it is conceived as divine. The attempt to justify ab
solute monarChy as a divinely ordained institution, encoun
tered the opposition of those who saw in it an effort to secure 
general acquiescence in the exercise of unlimited authority, 
under the pretense of divine sanction. Resistance to the 
absolute power of the king assumed various forms. The 
authority of the temporal ruler might be legally unlimited; 
but it could not entirely protect itself against the growth 
of a body of religious and political doctrines which tended 
to undermine the belief that supported it. No state church, 
as a bulwark of royal power, could wholly protect that power 
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against insidious attacks which assumed the form of religious 
speculation. 

What was true in the case of theological doctrines was 
also true in the field of political thought. Unlimited power 
inevitably led to the formulation and diffusion of ideas de
signed to weaken and eventually destroy the popular sup
port without which a system of absolutism could not be 
maintained. The claim of absolute power was met by an 
opposing theory of the limitation of authority. It must be 
recognized that there were assumed to be checks, even' on 
the king who ruled by divine right. To a people accustomed 
to think of God as ultimate ruler, divine right as a justifica
tion of kingship implied the limitation of royal authority. 
The king, as a divine agent, was assumed to be accountable 
to a higher will. Thus, even in the theory of absolute mon
archy, all human authority, as such, was conceived to be 
limited. Only the power of the Supreme Being was absolute 
and unlimited. Theoretically, there was no sovereign au, 
thority except that of God. All power exercised in human 
society was assumed to be subject to the limitations imposed 
by the Divine Will. The Christian view of the world recog
nized the sovereignty of God; and by necessary implication 
all human authority, including that of the king, was strictly 
subordinate. The orthodox defense of monarchy thus had 
as its starting point or major premise the assumed divine 
limitation of monarchic authority. All instruments and 
agents through which power was exercised in human society 
were conceived to be subject to the restraints implied in 
ultimate divine control. Only when authority was traced 
to its original source, the Divine Will, was it conceived to be 
unlimited. Monarchy, when viewed as a part of the 
Christian conception of the world, involved belief in the 
existence of restraints on the exercise of political power. 
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There was always the assumption of a divine or natural 
order to which the king .or other earthly authority should 
conform. In the orthodox Christian view, this took the 
form of a personal God to whom the king was accountable 
for the exercise of authority. This conception kept alive 
the idea of, and belief in, the limitation of political power; 
although, in its practical application to the state, its im
mediate result was to make the king actually supreme. 

In the long run, however, society will not be content with 
a theory which attempts to satisfy the generally recognized 
need for limitation of authority, without adequate provision 
for enforcing it. With the growth of political intelligence, 
faith in the efficacy of divine control disappeared. Political 
and religious ideas became less confused and interblended. 
Governmental arrangements came to be regarded more and 
more as essentially human agencies; and, as such, subject to 
human control. The conception of the state as a divinely 
controlled institution gradually gave place to the idea that 
the source of political authority is in society itself. This 
change in viewpoint was reflected in a corresponding devel
opment of ideas and agencies, designed to provide the means 
by which power could be effectively limited. As is always 
the case when any great transformation in thought is taking 
place, old conceptions had to be modified and adapted to the 
new outlook. This development can be easily traced in the 
history of political doctrines, which are in a sense mere 
intellectual tools, employed often to defend and justify the 
established order or, by discrediting existing arrangements, 
to bring about political reforms. 

The basic conception of the old political order was not 
the divine right of kings, but the sovereignty of God. The 
assumed divine right of the temporal ruler was not an essen
tial part of this doctrine. Divine sovereignty, as envisaged 
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in the Christian theory of the world, was simply a conception 
of God as the ultimate source of authority. Direct human 
intermediaries, such as pope or king, were purely adventi
tious features of this belief. They were mere accretions 
added to the doctrine of divine sovereignty in the course of 
political and theological controversy. As such, they could 
be discarded without weakening or destroying the belief in 
God as ultimate ruler. One might question the right of any 
individual to exercise power as a divinely appointed agent, 
and at the same time believe in God as the creator and final 
source of all authority. 

The attack on monarchy, both religious and secular, as
sumed the form of an attempt to discredit the claim that 
pope or king was a divinely commissioned agent. The 
movement to overthrow absolutism in church and state was 
in no sense a denial of the ultimate sovereignty of God, but a 
repudiation of the extraneous doctrine of divine agency, 
which had been made the bulwark of absolute and irrespon
sible authority. It challenged the right of either priest or 
king to act as the exclusive and final interpreter of the Divine 
Will. It sought to limit power by creating socialized and 
unofficial agencies which would function as interpreters of 
divine law. It made an appeal to the collective intelligence 
.and conscience of men, through the dissemination of ideas 
which laid the foundation for a socialized interpretation of 
the Divine Will. The development of such agencies, by 
divesting the monarch of his most important prerogative, 
would in the end effectively limit his power. With the inter
pretation of divine law no longer a prerogative of the king, 
the Christian doctrine of the sovereignty of God served the 
purpose of limiting his authority. 

The movement to socialize the interpretation of divine 
law brought into existence a body of doctrines which have 
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had an important influence on the trend of modem con
stitutional development. All of these had their origin 
directly or indirectly in the Christian conception of the ulti
mate sovereignty of God. Chief among them may be men
tioned, as the original and basic idea, the belief in a funda
mental divine or naturru Jaw. Around this conception have 
grown up various derivative ideas or doctrines which con
stitute the intellectual and moral basis of the modem con
stitutional movement. The Christian view of the universe, 
though essentially monarchical, did not necessarily imply 
a monarchically organized church and state. Belief in the 
sovereignty of God, though employed in defense of the 
claims of pope and king, supplied a precarious justification 
for monarchical authority. The conception of a Divine Will, 
which found expression in the Scriptures and in the law of 
nature, involved logically the idea that all human authority 
was limited. To make this limitation effective, it was nec
essary to deprive the ruler of his prerogative as official 
interpreter of divine Jaw. 

The Protestant Reformation was the outcome of the 
movement to limit monarchic power in the church, as consti
tutional government was a check upon that power in the 
state. The trend of religious and political thought was 
toward decentraIization and diffusion of the power to in
terpret divine or natural law. This was accomplished in 
part by bringing into existence other governmental organs 
whose authority was not derived from the monarch, and 
which could, therefore, serve as checks on monarchic power. 
It was, however, largely through the growth of political 
ideas favoring the diffusion of power, that restraints were 
imposed on the exercise of irresponsible authority. Around 
the belief in divine or natural law, developed a group of 
doctrines which served the purpose of making the concep-



10 THEOLOGICAL SPECULATION 

tion of natural law a more or less effective restraint on arbi
trary power. 

The specious claim of divine right, advanced in support 
of monarchic power, was opposed by the assertion of the di
vine right of the people to control the state. This was the 
significance of the social contract theory, which made the 
people rather than the king the legitimate source of author
ity. Acceptance of this theory involved the belief that the 
people themselves were the final authority for the interpreta
tion of natural law. There would thus be created outside 
of the government a public opinion which would restrain 
those who exercised political power. The doctrine that the 
people were the original source of political authority was 
reinforced by such subsidiary doctrines as those of natural 
rights and the'I'ight of revolution. The former marked off a 
field within which natural law did not permit interference 
by the state, while the latter supplied the means of enforcing 
this limitation. Moreover, the emphasis which Christian
ity placed on the individual, and the doctrine that all men 
are equal before God, likewise tended to undermine the foun
dation of irresponsible power. The prestige of governmental 
authority declined in proportion as a body of opinion crys
tallized around these ideas and utilized them as standards 
by which official conduct was to be judged. The foundation 
was thus laid for the development of an organization outside 
of the state itself, which would interpret, and in the last 
resort enforce, the limitation which natural law imposed on 
governmental authority. 

In the earlier stages of the modem constitutional move
ment, the great outstanding fact was the recognized need 
for a check on irresponsible power. This was to be accom
plished by dividing and distributing governmental powers, 
and by creating an organized opinion which would serve as 
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a restraining influence on the government as a whole. 
Supreme unlimited power had no place in the political 
thought of the early constitutionalists. All human authority 
was conceived to be limited. The theory of individual 
liberty, the doctrine of natural rights, and the basic concep
tion of society as controlled by principles rooted in the ulti
mate sovereignty of God, precluded the idea that any human 
authority could be unlimited. The essence of constitutional 
government was the system of restraints with which it sur
rounded the exercise of political power. 



CHAPTER II 

LIMITATION OF POLITICAL POWER IN THE 
PERIOD IMMEDIATELY FOLLOWING THE 

AMERICAN REVOLUTION 

The American Revolution may be regarded as one of the 
mportant incidents in the struggle against irresponsible 
Kllitical authority. It was, in fact, the culminating point in 
he modern movement to limit the power of the state. It 
Irought together, organized, and made definite and concrete 
,pplication of the liberal political ideas of the seventeenth 
nd eighteenth centuries. It emphasized, as had never been 
mphasized .before, the inalienable right of the people to 
lterpret the limitations on governmental authority implied 
1 the theories of natural law, natural rights, and individual 
berty, and to enforce them, if other means failed, by resort 
) the right of revolution. 
It assumed the existence of a law of nature of which the 

eople themselves were the final interpreters. AIl govern
lental authority was regarded as conditioned and limited 
y certain fundamental principles of human nature and 
leiaI organization. These basic principles constituted a 
mdamental law to which statutes, policies, and the general 
)nduct of the state should conform. It is in this conception 
f a law of nature, as guaranteeing certain rights to the 
ldividual and limiting governmental authority, that we find 
le principle which largely determined the character of the 
LrIy constitutional development of the United States. In
eed, it may be said that .the American Revolution was 

12 
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fought by our forefathers in defense of the rights claimed 
under the law of nature; and that, in setting up governments 
of their own, the safeguarding of these rights against gov
ernmental encroachment was their chief concern. 

The elimination of monarchy and aristocracy removed 
what had been the chief menace to liberty, but it brought 
society face to face with a new danger. The long struggle 
against hereditary power had finally resulted, in the political 
practice of America, in the transfer of all political authority 
to governmental organs more or less directly representing 
the voters. Irresponsible power had been limited through 
the development of the check and balance type of govern
mental organization, and finally, as a result of the American 
Revolution, political authority had come to rest wholly upon 
a popular basis. 

Throughout the long struggle to establish and maintain a 
constitutional form of gov~rnmental organization, the lim
itation of authority was the end which had been kept con
stantly in view. The chief reason for emphasizing the 
necessity of limiting power was to be found in the fact that 
it was largely irresponsible; but the viewpoint which had 
been evolved in the constitutional struggle of the seventeenth 
and eighteenth centuries reflected, in the conception of nat
ural law, natural rights, and individual liberty, a distrust of 
unlimited authority of any sort. Liberal thinkers, who de
nied the sovereignty of the king, were unwilling to concede 
unlimited power even to a democratic state. The social com
pact theory, as a basis of political organization, was inter
preted in the light of the belief in a fundamental law of 
nature to which all governmental arrangements, even those 
set up by the people themselves, should conform. Quite 
naturally then, with the disappearance of monarchy and 
aristocracy, the emphasis, which up to this time had been 
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placed on irresponsible power as the greatest menace to 
liberty, was now transferred to the power of the people as 
organized in the democratic state. The social contract 
theory, as generally accepted, did not imply that political 
power was unlimited. It was possible to regard the people 
as the sole source of political authority, and at the same 
time to think of that authority as subject to certain definite 
limitations imposed upon it by the nature and purpose of 
human society. 

The conception of the state which prevailed in the Revo
lutionary period was very largely that which we find in the 
political writings of John Locke. His defense of the social 
compact was not a defense of unlimited power. Such 
authority as the state had was derived, in his view, from the 
people; but the state was not entitled to claim supreme 
power. Sovereignty in the sense of unlimited power could 
have no place in the philosophy of the free state. 

This view is reflected in the Declaration of Independence 
and in the early state constitutions. In American political 
thought of this period, governmental authority was defi
nitely subordinated. The people were conceived to be the 
ultimate and only legitimate source of power in society. 
But the conception was still somewhat vague. Power, even 
though supposed to rest wholly upon a popular basis, was, 
nevertheless, thought of as limited. The limitation of gov
ernmental power rested in part on a legal basis, through the 
participation of the voters in the actual organization of the 
state. But it was not onlygovemmental authority that was 
legally limited. The constitutional arrangements which the 
Revolution brought into existence suggested a pronounced 
distrust of whai may be called the power of the people. 
Legal restrictions on popular power have been, from the 
beginning, fundamental features of the American govern-
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ment. Under the suffrage qualifications of the time, the 
majority of adult male citizens were denied the right to vote. 
It was only in this restricted sense that the people were 
thought of as constituting a political organization, the ulti
mate source of authority. Moreover, the political power of 
the voters was definitely limited through officeholding quali
fications, which narrowed further the, range of popular 
choice. Such restrictions, it was thought, would limit both 
popular and governmental authority. 

There is another kind of constitutional provision in which 
the theory that political power is limited finds definite ex
pression. The Declaration of Independence was not a con
stitution as that term is generally understood. It contained 
no plan of governmental organization; but it did formulate 
the fundamental principles which were supposed to inhere in 
the nature of political society and to which constitutions 
and governmental polioies should conform. It laid claim to 
certain" unalienable rights," to which men were' entitled 
under the "laws of nature." It proclaimed the doctrine 
that governmental authority was subordinate to this higher 
law, and made the people the final interpreters of the re
straints on governmental authority, which were to be en
forced, if necessary, by resort to the right of revolution. 

The political thought of the Revolutionary period was 
conspicuously individualistic. Its distinguishing trait was 
distrust of governmental authority. Throughout the long 
struggle for constitutional government, the dominant pur
pose had been the protection of the individual against un
warranted interference at the hands of the state. The 
natural law political philosophy, so widely accepted in the 
seventeenth and eighteenth centuries, derived its popularity 
from the fact that it provided a justification for the view 
that the authority of the state was limited. It assumed that 
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the state, as exemplified in governmental organization and 
constitutional arrangements, was not unlimited, but that il 
was subject to tne restraints imposed by the unwritten :01 

natural constitution of human society, upon which tl1E 
theory of individual liberty was based. The individualliad 
certain fundamental or natural rights which were not deriJed 
from the state, of which it could not be regarded as the fibaJ 
judge, and which it might at times be tempted to abridke, 
The inherent conflict between the authority of the state a'lld 
the liberty of the individual implied of necessity the doctrb~ 
that political power was limited. Nor was the need ~oj 
limitation confined to the undemocratic state. Natural lAw 
which supplied the justification for limiting the power 'oj 
monarchy and aristocracy, was a theory that applied to thE 
democratic state as well. Political authority, irrespective~ oj 
its source, was conceived to be limited by the inalienahl~ 
rights to which the individual was entitled under the la-w 
of nature. r 

This view is distinctly reflected in the development of OUI 

constitutional system. The theory of natural law, natural 
rights, and individual liberty not only served to justify ili~ 
Revolution, but also constituted the philosophic foundation 
of the American political system. This is clearly indicatea 
iIi our early political documents. The distinguishing featJre 
of the Declaration of Independence and of the state dotu-' 
ments of this period is the emphasis on natural law and 
natural rights. Of the eleven states which adopted constitu
tions during the Revolutionary period, six 1 included in theiI 
constitutions a more or less elaborate statement of individUal/' 
rights. New York quoted the Declaration of Independence J 

) 

in full as an introduction to its own constitution. Newi ~ 
Jersey, in the preamble of its constitution, proclaimed ihJ ~ 

1 Md., Mass., N. H., N. C., Penn .. and Va. 
: '~ 
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right of revolution; and in the South Carolina Constitution 
of 1776, two-fifths of the .document was devoted to an enu
meration of the crimes of Great Britain and a defense of 
the Revolution. The Georgia Constitution of. 1777 justified 
resistance to " oppressive measures," and asserted the right 
of revolution in defense " of rights and privileges, they [the 
people] are entitled to by the laws of nature and reason." 
The Constitution of Delaware was the only one adopted 

I during this period Wlhich contained no defense of the 
Revolution. 

The natural rights of the individual, existing independ
ently of the state and lirirlting its authority, were regarded 
as having a higher sanction than could be conferred by mere 
constitutional enactment. They were derived from the law 
of nature itself, to which all governmental arrangements 
should conform. This conception of a higherc law limit
ing all authority in human society had been the guiding 
principle of the modern movement in both church and state. 
It was the foundation of the belief that institutional control 
should be limited, and the justification for the emphasis on 
the freedom of the individual in political, economic, and 
religious thought. 

Up to the time of the American Revolution, liberty had 
been a purely negative conception. It existed only where, 
and to the extent that, governmental power. had been re
strained. It meant freedom from interference at the hands 
of the state. This was the only kind of liberty possibie 
while the state continued to rest in part upon a monarchic 
and aristocratic basis. But with the Revolution there came 
into existence for the first time a modern state. which de
rived all its authority from the people. Popular control of 
the state was regarded less as an end in itself, than as a 
safeguard against the abuse of governmental authority; 
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individual liberty was supposed to be made more secure 
through the establishment of political liberty. The political 
rights of the citizen in a democratic state were supposed to 
afford him in some measure the means of protecting his 
liberty as an individual. 

Political liberty, or collective control of the state, was a 
natural right. It was, however, restricted by, and subor
dinate to, the natural rights of individuals as such, which 
not even the democratic state could justly override. The 
American political system, based as it was on eighteenth 
century political philosophy, recognized the people as 
the only source of legitimate authority in the state; but 
at the same time sought to limit popular control to the 
end of protecting individual liberty against governmental 
interference. 

Political liberty was not regarded as in itself an adequate 
protection and guaranty of individual rights. The social 
contract theory of the state, as interpreted in connection 
with the doctrine of natural rights, necessarily implied the 
limitation of political authority regardless of its source. 
The doctTine of divine right, whether advanced to support 
the power of the king or of the popular majority, had no 
place in eighteenth century tlhought. It was not t'he aim of 
the Revolutionary leaders to set up a government endowed 
with unlimited power. The individualistic philosophy of 
the time was inherently opposed to the establishment of such 
a state. Government was admitted to be necessary, but at 
best it was a necessary evil. To make individual liberty 
reasonably secure, the authority of the state, it was thought, 
must be definitely limited. 

Our political system, having its origin in armed resistance 
to what was regarded as an arbitrary and unwarranted exer
cise of political power, was based on the theory that the 
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authority of the state should be carefully restricted, by a 
written constitution. But the constitution was itself subject 
to a higher law - the source of those fundamental rights of 
the individual, for the protection of which it was necessary 
to limit political power. The limitation of authority was 
secured, in part, through checks and balances within the 
governmental organization itself. The graduated office
holding qualifications, inherited from pre-Revolutionary 
days, made the official class a check on the voters while the 
government, as distinguished kom the people, or rather that 
part of the people having the right to vote, was subject to 
the restraint implied in frequent elections. A further limita
tion of authority within the governmental organization it
self was effected through a distribution of political power, 
based on the check and balance plan of the state, although 
this method of limiting authority had much less importance 
in the beginning than it assumed later.2 

It is evident that the political philosophy of the American 
Revolutionary period repudiated the idea that the state, as 
represented by the electorate and the governmental organ
ization, possessed unlimited power. It definitely recognized 
the need of unofficial and extra-legal channels through which 
influence, pressure, or even, if necessary, force could be 
exerted to the end of keeping the government within the 
limits fixed by the written constitution and by that higher 
law of nature fram which the rights of the individual, as 
against the state, were derived. The social contract theory, 
with its implication of governmental dependence on the 
people, was accepted as a matter of course. But in working 
out the details of its application, the founders of our gov
ernment proceeded on the assumption that all authority, 

I See the author's Tite spirit 0/ American GOT/_nunt, Cbs. n to VI 
inclusive. 



20 LIMITATION OF POLITICAL POWER 

even that of the people, must be hedged about witlh limita
tions imposed to safeguard individual liberty. 

The term, people, was more or less loosely used to desig
nate the final source of authority in society. In the strictly 
political sense, it included only those who had the right to 
vote. The political power of this limited electorate was 
checked through the governmental organization and also by 
the individual rights of the great body of non-voters. The 
dependence of the government on the voting class, though 
accepted in principle, was not regarded as implying that the 
voters, as such, were the final and only source of power. 
They were, it is true, the only means by which public opinion 
could be brought to bear in an orderly and legally estab
lished way upon governmental affairs. But the voters did 
not represent the people as a whole; only in a restricted 
sense could they be regarded as expressing that larger public 
opinion which no government could afford to ignore. Con
sistent with the political thought of the period, the founders 
of our government sought to temper authority within the 
governmental organization itself by means of checks on both 
voters and public officials. But in addition to this, and more 
important as an indication of their general attitude tdWard 
the state, they recognized the people in the broadest sense 
of the term as an extra-legal limitation on political power. 

The rights of individuals were defined with some care in 
the written constitutions, which were designed to protect all 
people, whether voters or non-voters, against abuse of au
thority. But the fathers as clear thinking, practical men had 
no illusion as to the nature of constitutional guaranties. 
They recognized that rights must be enforced in the last 
resort by those· for whose protection they exist. Back of 
and outside the formal legal organization of the state, with 
its restrictive voting, and stilI more restrictive officeholding 
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qualifications, were the great majority of free citizens, who, 
though disfranchised, were not without rights or the means 
of defending them. Because of their numbers, they consti
tuted the main strength of the state in time of national peril. 
Without any share in the usual and normal exercise of po
litical power through the ballot, they were, however, in
cluded in the eighteenth century conception of the people as 
the ultimate source of authority in society. The power of { 
the people was thought of less as a guiding, directing, initiat- ' 
ing force, than as a negative, restraining influence. The aim 
of the fathers was government "with the consent of the 
governed," rather than government by the governed. This 
is indicated in the threefold classification of citizens. 
Political initiative, in the true sense of the term, was con
fined to the relatively small class possessing the qualifica
tions requisite for the more important public offices. The 
elective principle upon which the governmental system was 
based made officeholders dependent on the support of the 
voters; and thus ensured, through frequent elections, a more 
or less effective, though negative, control by the electorate. 
But in the political philosophy of the Revolutionary move
ment, the consent of the governed meant more than the con
sent of the qualified voters. All citizens, whether included 
in the formal legal organization of the state, or excluded, 
were conceived to have rights as individuals and means of 
defending those rights against encroachment at the hands of 
the state itself. Since the great majority of the citizens had 
no part in the selecti9n and rejection of public oflicials, their 
rights were unprotected in the formal organization of the 
state. But though excluded from the state as legally or
ganized, the majority were recognized as having rights which 
they could defend and enforce, even against the state itself. 
The aSsertion in the Declaration of Independence and in the 
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various state constitutions that "governments derive their 
just powers from the consent of the governed," can not be 
fairly interpreted as excluding the great body of disfran
chised citizens. They were excluded, it is true, in so far as 
consent or dissent found expression in the regular and fre
quently recurring choice of public officials. The government 
was not conceived to rest, however, solely on the consent of 
the voting minority. 

The guiding purpose of the modern constitutional move
ment, which had been the limitation of political power, was 
not essentially changed by the American Revolution. Po
litical authority, though having a new basis, was still re
garded as a menace to individual liberty, unless subjected 
to restraints imposed for the protection of individual rights. 
Government with the consent of the governed implied not 
merely the formally expressed consent of the enfranchised 
minority, but also the passive approval of the disfranchised 
majority. It was clearly recognized in the political philos
ophy of the Revolutionary period, that the state as legally 
organized was ultimately accountable to the great body of 
both voting and non-voting citizens. Moreover, the social 
compact theory of the state, which supplied the justification 
for the Revolutionary movement, required that some provi
sion be made for the expression of popular disapproval of 
governmental policies. This is the significance of the so
called right of revolution, which was so much emphasized in 
our early political literature and in the constitutional docu
ments contemporary with it. Since the social contract theory 
of the state was accepted as the philosophical foundation of 
our political organization, "the consent of the governed," 
which in the usual legal sense meant the consent of the quali
fied voters, was interpreted to include all citizens for the pur
poses of ultimate control- a potential source of popu-
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lar power designed to be seldom if ever used, though al
ways in reserve as a safeguard against governmental injus
tice. In this way, the principle of ultimate popular control 
was recognized, without making the state directly and 
immediately dependent on the will of the majority of the 
people. 

The distinction made, in the practical application of 
eighteenth century theory, between voters as a legal check 
on the government, and the great mass of non-voters as an 
extra-legal and ultimate check, may be regarded as in the 
nature of a conservative compromise. The social contract 
theory of the state emphasized the principle of popular con
sent. Consistently applied, it would have involved a widely 
extended suffrage. Not only the social ~ntract idea of the 
state, but the doctrine of natural rights, the· theory of in
dividual liberty, and the idea of equality were all incom
patible with any policy whi~ would make the state inde
pendent of the consent of the majority. Indeed, the system 
of checks and balances, as applied to the organization of a 
democratic state, logically included some form of majority 
consent as one of the restraints on governmental power. 
But since the majority did not have the legal right to vote, 
their influence could not be exerted through the regular 
agencies of control. But although outside of the governmen
tal organization and having no voice within the state itself, 
they were, nevertheless, recognized as an extra-legal check on 
its authority. They had the right to criticize governmental 
policies, a right implied in the guaranties of freedom of 
speech, press, and assembly, which were embodied in the 
various bills or declarations of rights. In this way they could 
express their dissent, which, though without legal effect, was, 
nevertheless, designed to operate as a wholesome moral re
straint on political authority. Through the exercise of this 
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right, a very real pressure might be brought to bear in 
opposition to governmental policies. 

The founders of our government saw clearly that political 
stability could not be secured by suppressing this elementary 
right. Freedom of speech, press, and assembly was in the 
nature of a safety valve. It was especially important where 
the majority were denied the right of suffrage, since it would 
serve to indicate the strength and intensity of popular oppo
sition and would thus permit the necessary concession to 
public opinion, before hostility to governmental measures 
gathered explosive force. Through the exercise of this right, 
public opinion would tend to operate as an effective restraint. 
It was, of course, highly improbable that it would ever be
come necessary, under any government which respected this 
right, to invoke the ultimate right of revolution. But though 
never actually exercised, recognition of it as a right could not 
fall to remind public officials that the people themselves were 
the final interpreters of the limitations on governmental 
authority. 

The right of a people to abolish a government which has 
become oppressive is, in the nature of the case, incompatible 
with a strong, highly centralized state. To make the right 
of revolution a real check on political power, the means of 
governmental coercion must be kept at the lowest point 
consistent with the satisfactory exercise of the legitimate 
functions of the state. Thus, in the eighteenth century, a 
standing army was regarded by Americans as a menace to 
individual liberty, in that it supplied the means of coercion 
and relieved the government of the necessity of tempering its 
policies by conciliation and compromise. To a people actu
ally engaged in establishing their independence by war, the 
occasional need of an army for the purposes of national de-
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fense was clear. But a strong military establishment in time 
of peace was looked upon as a constant soun:e of danger. 
This view is reflected in various provisions which were in
corporated in the political documents of the Revolutionary 
period, and which were designed to ensure the subordination 
of military to civil authority. Thus we find in the Virginia 
Bill of Rights (1776), "that standing armies, in time of 
peace, should be avoided, as dangerous to liberty," and in 
the Pennsylvania Declaration of Rights (1776), "that as 
standing armies in the time of peace are dangerous to liberty, 
they ought not to be kept up." 

No bill of rights was included in the Constitution of the 
United States as originally framed and adopted. As this 
omission was regarded as a serious defect, the ratifying con
ventions in the various states proposed amendments which 
constituted a bill of individual rights. There was consider
able dissatisfaction with the Constitution on the ground that 
it did not adequately safeguard the people against the danger 
of military power. New Hampshire proposed "that no 
standing army shall be kept in time of peace, unless with 
the consent of three-fourths of the members of each branch 
of Congress." Virginia, New York, and North Carolina pro
posed that no standing army should be kept in time of peace, 
without the consent of two-thirds of the members of both 
houses of Congress. Delaware suggested a constitutional 
amendment xnaking a two-thirds xnajority in Congress nec
essary for the purpose of declaring war; and Rhode Island 
proposed that compulsory service in the army should be 
made unconstitutional, except in case of actual invasion. Of 
siInilar import was the demand from various states for. a 
constitutional amendment recognizing the right of the people 
to keep and bear arms. This right was guaranteed in the 



26 LIMITATION OF POLITICAL POWER 

Second Amendment to the Constitution of the United States. 
The fear that a strong central government might become 
oppressive was more or less general at that time. For this 
reason, constitutional provisions which tended to limit the 
.coercive power of the state were regarded as necessary for 
the protection of individual liberty. 



CHAPTER III 

THE STRUGGLE FOR A DEMOCRATIC SUFFRAGE 

Prominence was given in the public documents of the 
American Revolution to the social contract theory, the doc
trine of natural rights, the idea of equality, and other con
ceptions more or less closely identified with the belief in 
political democracy. This tended to give to the Revolution 
the appearance of a genuinely popular movement, and thus 
aided materially in developing and crystallizing public opin
ion in support of the war for independence. 

To proclaim that " all men are created equal " and that 
they are " endowed by their Creator with certain unalienable 
rights" which governments "deriving their just powers 
from the consent of the governed" are instituted to protect, 
may not be a positive and unequivocal statement of belief in 
the justice and desirability of a widely extended suffrage; 
but inferentially, at any rate, it constituted a solemn in
dictment of the then existing restrictions on the right to 
vote. 

This Revolutionary enthusiasm for the rights of man, 
which found expression in the official pronouncements of 
representative bodies, did not commit the political leaders 
of that time, by any direct and specific statement, to the 
policy of democratizing the suffrage. It was no doubt clearly 
seen, however, that the doctrine of natural rights, which 
served the practical end of justifying the Revolution, could 
also be used effectively by those who wished to abolish prop
erty qualifications for voting and officeholding. That this 

27 
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was recognized is evidenced by certain qualifying state
ments, obviously designed to safeguard property qualifica
tions against an attack based on the theory that suffrage is a 
natural right. Thus the Virginia Bill of Rights, adopted 
June 12, 1776, after declaring" that all men are by nature 
equally free and independent" and " that all power is vested 
in, and consequently derived from, the people," adds the 
saving clause "that all men, having sufficient evidence of 
permanent common interest with, and attachment to, the 
community, have the right of suffrage." Provisions iden
tical in substance were incorporated in the Bills of Rights 
in Pennsylvania, Maryland, New Hampshire, and Vermont. 
The effort to reconcile the theory of natural rights with a 
restricted suffrage probably had little effect on the outcome 
of the suffrage controversy. Nevertheless, it was half a cen
tury after this outburst of revolutionary enthusiasm for de
mocracy in the abstract, before the movement to democratize 
the suffrage was well under way. 

Neither at the beginning of the Revolution, nor later when 
the Constitution was framed and adopted, was the extension 
of the suffrage included in the list of proposed reforms. Ac
cording to the viewpoint of the official and ruling class, gov
ernment existed primarily for the protection of property and 
property rights. This was well expressed by John Adams 
at the beginning of the American Revolution: 

" The same reasoning which will induce you to admit all 
men who have no property, to vote, with those who have, 
... will prove that you ought to admit women and children; 
for, generally speaking, women and children have as good 
judgments, and as independent minds, as those men who are 
wholly destitute of property; the!)e last being to all intents 
and purposes as much dependent upon others, who will 
please to feed, clothe, and employ them, as women are upon 
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their husbands, or children on their parents. . .. Depend 
upon it, Sir, it is dangerous to open so fruitful a source of 
controversy and altercation as would be opened by attempt
ing to alter the qualifications of voters; ... women will 
demand a vote; . . . and every man who hilS not a farthing, 
will demand an equal voice with any other. . . . It tends to 
confound and destroy all distinctions, and prostrate all 
ranks to one common level." 1 

Forty-one years later,· in a letter to James Madison, he 
said: 

Ie The questions concerning universal suffrage, and those 
concerning the necessary limitations of the power of suffrage, 
are among the most difficult. It is hard to say that every 
man has not an equal right; but, admit this equal right and 
equal power, and an immediate revolution would ensue. In 
all the nations of Europe, the number of persons, who have 
not a penny, is double those who have a groat; admit all 
these to an equality of power, and you would soon see how 
the groats would be divided. . . . There is in these United 
States a majority of persons, who have no property, over 
those who have any." 8 

Adams expressed the ruling class conviction of the time, 
that government is, and ought to be, founded on property, 
and that only those who have sufficient property to ensure 
their support of the established order can with safety be al
lowed to vote. In the earlier statement of his reasons for 
opposing manhood suffrage, he based his objection on the 
ground that the propertyless laboring man is dependent on 
his employer, and consequently is not a free moral agent in 
casting his vote. On this assumption, the enfranchisement 
of the laboring class would not in reality place political 

1 Letter to James Sullivan, May 26, 1776; Works, vol. IX, pp. 377-78. 
• JUDe 17, 1817· 
• Woris, voL X, pp. 267-68. 
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power in their hands, but would merely increase the number 
of votes controlled by their employers, and thus have the 
effect of making government more oligarchical in character 
than it was before property qualifications were abolished. 
This argument was frequently used by the opponents of 
manhood suffrage, and was designed, no doubt, to influence 
the attitude of that large class of small landowning agricul
tural voters, who would not regard with favor any measure 
which would be likely to result in a substantial increase in 
the political influence of the wealthy employing class of the 
large cities. This particular reason for opposing the exten
sion of the suffrage seems to have been a favorite argument 
of those who accepted the notion, then more or less prevalent 
among the ruling class, that political rights should be the 
exclusive privilege of landowners. Indeed, the idea that 
government should be controlled by landowners survived in 
many of the original states until well into the nineteenth 

; century. After the Revolution there were ten states in which 
there was a freehold qualification for voters, though in five 
of these there was an alternative personal property quali
fication! The control of the state government by the land
holding interests was stilI further safeguarded by means of 
substantial property qualifications for public office. The 
viewpoint of the ruling class at the time the Constitution of 
the United States was framed is reflected in the act of Con
gress providing for the government of the Northwest Terri
tory.- Under the provisions of this act, the governor was 
required to have a freehold estate of one thousand acres in 
the territory; the secretary of the territory and the territo
rial judges, estates of at least five hundred acres each. A 
freehold of two hundred acres was necessary for member-

" Kirk Porter. Suffrage m t1lll United States, p. 13. 
• An Ordinance for the government of the territory of the United States 

northwest of the river Ohio (July 13. 1787). 
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ship in the general assembly, and no one could vote who did 
not own fifty acres of land in the district. 

By 1821 the suffrage question was receiving serious atten
tion in the state of New York. In the constitutional conven
tion of that year, the committee on the elective franchise 
reported in favor of giving the suffrage to every adult male 
citizen who contributed toward the support of the govern
ment by payment of taXes on real or personal property; by 
service in the state militia, or by work on the highways, pro
vided he had resided within the state for a period of six 
months. This proposal was debated at length, being stren
uously opposed by the conservativemem.bers of the body. 
In the course of the debate various amendments were offered, 
the object of which was to defeat the proposed extension or 
to nullify its effects. Two of the most active opponents of a 
liberal suffrage policy were Chief Justice Spencer and Chan
cellor Kent of the supreme court. Both believed that the 
proposal to extend the suffrage was revolutionary, and that it 
would destroy the security which property owners had up to 
that time enjoyed and in the end bring chaos and ruin upon 
the nation. Chief Justice Spencer thought the time not far 
distant when the agricultural interest would be in a minority. 
" And what," he asked, "is there to protect the landed in
terests of the state, the cultivators of the soil, if the wide and 
broad proposition on your table be adopted?" He predicted 
" that the landed interests of the state will be at the mercy 
of the other combined interests; and thus all the public 
burthens may be thrown on the landed property of the 
state." "Is it desirable," he asked, " that we should remove 
the safeguards of property, and destroy the incentive to 
acquire it, by rendering it insecure?" After attributing to 
the beneficence and liberality of property" all the embellish
ments and the comforts and blessings of life," he warned the 
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members of the convention to take care, "whilst we nom
inally give the right of voting to a particular description of 
our citizens, that we do not in reality give it to their em
ployers." 8 On another occasion in the convention, he said: 
" Let me ask to whom this right will be extended? It will 
principally be . . . to those who work in your factories, 
and are employ~ by wealthy individuals, in the capacity of 
labourers. Now, I hold ••. that it will be one of the most 
aristocratic acts that was ever :witnessed in this commu
nity - under the pretence of giving the right to them, 
we in fact give it to those who employ, clothe, and feed 
them." r 

V Chancellor Kent expressed the fear "that our posterity 
will have reason to deplore in sackcloth and ashes, the delu
sion of the day." 8 He contended that the landed interest of 
the state should retain the ~xclusive control of the senate, as 
a guaranty of protection to the owners of the soil. In reply 
to those who like Chancellor Kent desired special protection 
for property, David Buel, Jr., said: 

" One ground of the argument of gentlemen who support 
the amendment [to retain the freehold qualifications for 
senatorial voters] is, that the extension of the right of 
suffrage will give an undue influence to the rich over the 
persons who depend upon them for employment; but if the 
rich control the votes of the poor, the result cannot be un
favourable to the security of property .••. 

"I contend, that by the true principle of our govern
ment, property, as .such, is not the basis of representation. 
Our community is an association of persons - of human 
beings - not a partnership founded on property. . • . 
Property is only one of the incidental rights of the person 

• N. Y. Const. Conv., 1821 Debates, p. 218. 
f Ibid., pp. 196-97. 
8 Ibid .. p. 220. 
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who possesses it; ... . it must be made secure; but it does 
not follow, that it must therefore be represented- specifically 
in any branch of the government. It ought, indeed, to have 
an influence - and it ever will have, when properly enjoyed. 
So ought talents to have an influence . . . but you surely 
would not set up men of talents as a separate order, and give 
them exclusive privileges. 

" The truth is, that both wealth and talents will ever have 
a great influence; and without the aid of exclusive privileges, 
you will always find the influence of both wealth and talents 
predominant in our halls of legislation." 8 

The effort to make men instead of property the basis of 
the state government was only partially successful. Several 
important changes were made in the suffrage plan submitted 
by the committee· on the elective franchise which were de
signed to make the qualifications of voters less objectionable 
to the property holder. The residence requirement recom
mended by the committee, of six months in the state, was 
raised to one year, and a local residence requirement of six 
months in the town or county was added. The suffrage was 
given to adult male citizens who had paid taxes on real or 
personal property, or performed military service in the state 
militia within the year preceding the election. Adult male 
citizens who had not paid taxes on real or personal property, 
or had not served in the state militia, but who had been as
sessed and had performed labor on highways were allowed 
to vote, subject to a state residence requirement of three 
years and a local residence requirement of one year. No 
colored man was allowed to vote unless he had been for three 
years a citizen of the state, and owned, and had paid taxes 
on, a freehold estate of the value of $250.00. 

The representatives of the landholding interest in the con

e N. Y. Const. Conv., 1821, DefJates, pp. 243-44. 
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vention were unsuccessful in their effort to deprive non
freehold voters of a voice in the selection of the members of 
the upper house; but they did succeed in limiting the in
fluence of this class of voters by retaining the freehold qual
ification for membership in that house. 

The varying and conflicting opinions concerning the suf
frage which were expressed in the New York constitutional 
convention of 1821, may be regarded as fairly indicative of 
ruling class sentiment at that time. There was an increasing 
number who favored the view that government was an institu
tion established and maintained for the benefit of all citizens, 
and that to guarantee an equitable diffusion of the benefits 
derived therefrom, it was necessary to abolish the special 
constitutional protection given to property owners through 
property qualifications for voting and for holding public 
office. But only a small minority of the members of this 
convention, it seems, favored the abolition of all property 
qualifications.1o Martin Van Buren, afterwards President 
of the United States, declared that he did not believe that 
there were twenty members who, were cc the bare naked 
question of universal suffrage put to them, would vote in its 
favour." 11 

Broadly speaking, there are but two theories of the 
suffrage; one may be called the aristocratic and the other the 
democratic. The aristocratic theory, which found expression 
in our state constitutions during the first half century of our 
history as a nation, held that voting was a privilege to be 
conferred upon such of the adult citizens as were fit to exer
cise it. The advocates of this theory made use of it for the 
purpose of justifying the then existing restrictions on the 
right to vote. They did not really believe in the doctrine of 

10 There were 126 members in the constitutional oonvention. 
11 N. Y. Const. Conv., 1821, Debates, p. a71. 
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equality or the theory of natural rights, nor did they accept 
Aristotle's definition of a citizen as one who shares in gov
erning and being governed. A citizen, as such, was at the 
most, they thought, only a potential voter. Mere citizen
ship did not confer upon the individual, nor entitle him to 
claim, any active civic rights. The right to vote and to be 
elected to office did not belong to him as a citizen, but ac
crued to him incidentally as the owner of property. In order 
to justify this contention, it was necessary to make the as
sumption that participation in the political life of the state 
was but a privilege, which those in control might confer or 
withhold. The conservative believed then, as he does now, 
that men in their civic activities are very largely guided by 
what they consider to be their material interests. This 
stands out conspicuously in all the debates and other litera
ture in opposition to the extension of the suffrage. 

It has almost always been assumed, as a self-evident prop
osition, by the advocates of a restricted suffrage, that the 
poor, if granted the privilege of voting, would use the power 
thus given them to bring about a redistribution of wealth. 
It does not seem to have occurred to them that, if this con- . 
tention has any merit, it could also be claimed with as much I 

reason that under a property holding suffrage the material 
interests of property owners will be advanced at the expense 
of the classes who have little or no property. We are all too 
prone to assume that our particular interest is the best and 
most trustworthy indication of what is for the public good. 
It is, therefore, not difficult for. any class to believe that its 
interests are representative of the general interests, and that 
legislation advantageous to it is also beneficial to the state 
as a whole. Without imputing, then, any consciously selfish 
motive to those in control, we may accept as true Professor 
Dicey's statement, " that from the inspection of the laws of a 
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country it is often possible to conjecture, and this without 
much hesitation,. what is the class which holds, or bas held, 
predominant power at a given time." 12 

The ruling class believed in the right of the politically fit 
to control the state. The test of fitness, however, was not 
personal worth, character, or intelligence. These qualities 
might make one respected and trusted as a man; but they 
furnished no assurance that political power, if placed in his 
hands, would be wisely and conservatively used. James 
Monroe in 1831, after he had been for eight years President 
of the United States, wrote: "The danger is, if the right of 
suffrage is extended to the whole population, without any 
qualification, as to property, that as the difference of interest 
begins to operate, as it will soon do, that the mass of poor, 
which will be by far the most numerous, will elect persons 
who will be instruments in the hands of leaders who will 
overthrow the government .... " 18 

To the political liberal, citizenship implied the right to 
participate in the civic life of the community. To deny the 
individual the ballot was to deprive him of that which con
stituted the essence of citizenship in a democracy. 

Those who believed in democracy repUdiated the idea that 
government should be controlled by the property holding 
class. Citizenship, they maintained,. implied the right to 
vote, which was a personal right of the citizen and not con
tingent on the ownership of a specified amount of property. 
Like any other right of the individual, it was subject to rea
sonable regulation for the common good. It was, however, 
a right, and not, as the conservative claimed, a mere privilege. 
It could and should be withheld from such as were clearly not 
fit to exercise it. But in determining the question of fitness, 

11 Law tuuI PublU: OpiniON ill Eflglarul, p. 12. 

18 Letter to John Quincy Adams; Works, vol. vn. p. 324. 
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the state should not be guided by any external test such as 
the ownership of property. The grounds upon which exclu
sion from the suffrage could be justified were personal and 
such as clearly made one incapable of a wise use of political 
power. Thus naturally followed the exclusion of criminals, 
paupers, minors, and even women, who in the early days of 
democracy were classed with the politically unfit. 

With the growth of democracy, the old or aristocratic 
view of the suffrage has been largely, though not entirely, 
abandoned. The idea that government exists primarily 
for the protection of property still survives in the thinking 
of the well-to-do classes; and, while property qualifications 
have in large measure disappeared, the influence of those 
who favor suffrage restrictions has been more or less effect
ive. Even without property qualifications many adult male 
citizens are practically disfranchised. The chief substitute 
for the old property holding or taxpaying qualifications for 
voters is the more stringent requirement concerning residence. 
This is illustrated in the New York Constitution of 1821, 
which abolished the freehold qualification for the suffrage. 
The extent and character of the increase made in the resi
dence requirement at that time clearly indicate an intention 
to make it serve the purpose of minimizing the effect of the 
non-property holding vote. While a residence requirement 
of one year in the state was added to the local residence 
requirement of six months for such voters as paid taxes or 
performed military service in the state militia, for all other 
voters, a residence of three years in the state and one in the 
locality was required, together with a highway tax to be paid 
in labor or its equivalent. For colored voters, a freehold 
qualification was retained. 

No doubt the chief purpose of these more stringent resi
dence requirements was to limit the wage earning vote, 
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as may be most clearly seen in the case of the southern states. 
North Carolina, in the Constitution of 1876, increased the 
period of residence for voters from one to two years in the 
state, and from thirty days to six months in the county, and 
added a supplementary residence qualification of four months 
in the precinct or election district. Virginia, before 18S0, 
required a residence of one year in the county, city, town, or 
borough. The Constitution of 18so, which removed prop
erty qualifications for voters, retained the local residence 
requirement of one year and added a state residence require
ment of two years. After the Civil War this was reduced 
to one year in the state and three months in the locality. 
The movement to restrict the Negro vote, which culminated 
in the Constitution of 1902, restored the residence require
ment of two years in the state and one in the locality. This 
increase in the residence requirement is an essential part of 
the suffrage restrictions contained in the more recently 
adopted constitutions of the southern states. U 

The Rhode Island Constitution of 1842 distinguished be
tween two classes of voters, those who paid taxes on a free
hold of a specified value and for whom a residence of one 
year in the state was prescribed, and those who paid taxes 
to the amount of at least one dollar on an estate. For the 
latter class of voters, a residence of two years in the state 
was required. When the property qualification for the 

It The Alabama Constitution of 1901 raised the residence requirement 
in the state from one to two years, in the county from three months to one 
year, and in the precinct from thirty days to three months. Louisiana in 
1898 increased the qualifying period of residence for voters from one to two 
years in the state, from six months to one year in the parish, and from 
thirty days to six mombs in the precinct. In 1895, South Carolina extended 
the period of residence necessary for voting from one to two years in the 
state, from sixty days to one year in the county, and added a residence 
requirement of four months in the precinct. The Mississippi Constitution 
of 1890 raised the residence requirement in the state from six months to two 
years, and from one month in the county to one year in the election district. 
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suffrage was removed in 1888, the two years residence re
quirement was extended to all voters. 

The effect as well as the evident purpose of these residence 
requirements is to diminish the influence of those who would 
have been excluded under the old property holding qualifica
tions for voting. It is the tenant farmer and the wage earner 
who are most likely to be disfranchised by these restrictions. 
Even moderate residence requirements, under present-day 
conditions, disfranchise many members of the wage earning 
class. 

Educational qualifications for voters may also be regarded 
as a partial substitute for property holding and taxpaying 
restrictions. They are, for the most part, a recent develop
ment. having little practical importance outside of the 
southern states, where they are utilized to limit the in
ftuence of the Negro vote. Until the adoption of the Four
teenth Amendment after the Civil War, the states could 
disfranchise the Negro, or, as in the New York Constitution 
of 1821, provide special and more restrictive qualifications 
for colored voters. The suffrage provisions in the recently 
adopted constitutions of the southern states, with the excep
tion of the residence qualifications, which exclude many of 
the poorer class whether white or black, may be regarded as 
an attempt to accomplish by indirection a disfranchisement 
that is racial in purpose and effect. The restrictions upon 
the right to vote, such as the property owning, taxpaying, 
and literacy tests found in these constitutions, when viewed 
in connection with other provisions which have the effect of 
exempting white voters from their operation, are as clearly 
designed to limit the colored vote as were the direct and 
express provisions of this sort in some of the earlier state 
constitutions. 

What the framers of the later constitutions did was to 
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revive the old property holding and taxpaying qualifications, 
supplemented by an alternative educational test, and to make 
them apply in practice exclusively to colored voters. These 
provisions are an expression of the conviction that the po
litical supremacy of the white voters must be maintained. 
The Fourteenth Amendment made it impossible for the 
southern states to retain the form of manhood suffrage with
out incurring the danger of political control at the hands of 
those elected by the colored vote. The expedients resorted 
to for the purpose of guarding against this possibility would 
probably have been adopted in any northern state confronted 
by similar conditions. 

In many states where the right to vote for elective officials 
is not limited by property or taxpaying restrictions, these 
restrictions, nevertheless, apply to the more important mat
ter of a vote on a proposal to incur public indebtedness for 
some specific purpose. In this way, the control over policies 
is kept very largely in the hands of the property owning 
class, though less obviously than was the case under the 
early state cOQ.Stitutions. The difference between total dis
franchisement of non-property holders and the limitation 
of their influence by means of constitutional provisions of 
this sort, is only one of degree. Under the latter system we 
really have two classes of voters: those who, as property 
owners and taxpayers, have the unrestricted right of suf
frage; and those who neither own property nor pay direct 
taxes and whose influence as voters is rigidly limited by con
stitutional provisions. Restrictions of this kind may be re
garded as a compromise forced upon the advocates of man
hood suffrage by those who were seeking to perpetuate the 
influence of property. 

The demand for manhood suffrage as a political right 
paved the way for the woman suffrage movement. The 
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mere fact that men had monopolized political power could 
not be accepted as a sufficient reason for denying women the 
right to vote. In an age when time-honored institutions and 
practices were being examined and criticized in the light of 
reason, it was inevitable that, with the extension of the suf
frage to men, a further extension of the right to women 
should be demanded. Indeed, even under the theory which 
supported the system of property qualifications, there could 
be no logical defense of the practice which withheld from 
property owning, taxpaying women the right to vote.1G But 

. the question of woman suffrage did not secure any recogni
tion until the agitation for manhood suffrage had succeeded 
in breaking down the more obvious and direct barriers 
erected in the earlier state constitutions against popular 
control. 

The rather close connection between the general move
ment for the extension of the suffrage to men and the woman 
suffrage agitation is indicated by the fact that the first 
woman suffrage convention in the United States was called 
in 1848. The movement, however, made but little progress 
until after the Civil War. In 1869 women were granted the 
suffrage in the territory of Wyoming. The question of equal 
political rights for women was beginning to receive serious 
consideration in the early seventies. The Prohibition plat
form of 1872 demanded equal rights for women, and the 
Greenback platform of 1884 favored a woman suffrage 
amendment to the Constitution of the United States. Gen
erally speaking, the woman suffrage movement has had the 

11 Women voted in New Jersey from 1790 to 1807. In the latter year 
the Jegislature enacted a law res~cting the suffrage to white male citizens, 
although the Constitution of 1776, then in force, gave the. right to vote to 
"all inhabitants • • • of full age" who could meet the property and resi
dence requirements. The question of woman suffrage did not, however, 
receive serious consideration at that time, even at the hands of those most 
active in defending suffrage as a political right. 
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support of the more radical minor parties for the last fifty 
years. In 1912 the Progressive party proclaimed its belief 
that U no people can justly claim to be a true democracy 
which denies people rights on account of sex," and in 1916 

both the Democratic and the Republican parties included in 
their national platforms declarations favoring the extension 
of the suffrage to women by the states. Fifteen states had 
enfranchised women when the woman suffrage amendment 
to the Federal Constitution was adopted in 1920. Moreover, 
progress toward woman suffrage had been made in litany 
other states by granting women the right to vote in school 
elections or on other local questions. 

Women are citizens, and citizenship, to be real and effect
ive, must confer the right to vote. One can hardly appeal 
to democracy in defense of manhood suffrage, without seeing 
that a further extension of the suffrage to women could be 
justified on the same grounds. From the viewpoint of de
mocracy, suffrage is an essential right of the normal adult 
citizen, necessary in order that he may be guaranteed ade
quate protection under the laws of the state. Governmental 
policies are the resultant of the various interests which find 
expression in the votes of the people. A disfranchised class 
is deprived of the only means by which its interests can be 
adequately protected. A class thus divested of political 
rights is invariably discriminated against. We need not as
sume that this discrimination is in any sense conscious or 
intentional. It may be due to the more or less obvious fact 
that no group or class of persons having group or class in
terests peculiar to themselves are, or can be, adequately 
represented unless they have a voice in the making of the 
laws by which they are governed. The history of legislation 

, shows that women as a class are no exception to this rule. 
Man-made laws, even in the most democratic communities, 
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have failed to give women adequate protection where their 
interests conflict with those of men. The growth of de
mocracy has brought about a much closer approximation to 
equality in the civil rights of men and women; but equal 
protection of women, where their interests as a class conflict 
with those of men, can be guaranteed only by an intelligent 
exercise of political rights by women themselves. "Men, as 
well as women," says John Stuart Mill, " do not need political ' 
rights in ~rder that they may govern, but in order that they 
may not be misgoverned." 1e 

The democratic theory of the suffrage, which would grant 
the right to vote to every normal adult citizen, is regarded 
by those who oppose democracy as an unjustifiable attempt 
to establish an artificial political equality. Men, they say, 
are not equal in physical strength, intelligence, or moral 
character. Why should not this natural inequality be rec
ognized in the organization of the state, by such restrictions 
on the suffrage as will keep political power in the hands of 
the fit? Those who emphasize inequality as an argument 
against democracy, however, always include themselves 
among the fit. The democrat might reply to them iii the 
language of that advocate of monarchy, Thomas Hobbes, 
who, after affirming that men are, all things considered, sub
stantially equal, says: " From this equality of ability, ariseth 
equality of hope in the attaining of our Ends." 17 His argu
ment is to the effect that whether men are equal or unequal, 
no man is willing to admit his own inferiority, nor will he be 
satisfied under institutions and laws which discriminate 
against him. Since every man thinks himself the equal of 
other men, it is necessary for the peace and safety of the 
state to treat all men as equals. 

18 Represexlative Govemmem, ch. VIII. 
17 uvi4thMs, ch. XIn. 
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The conservative not only assumes the existence of 
marked inequality, but believes that such inequality is highly 
desirable. According to his system of political philosophy, 
only those whom nature has designated as the fit should be 
endowed with political rights. He fails, however, to recog
nize the important fact that any class or group of classes 
that may happen to be in control of the state will always 
seek to justify their political privileges and to retain the ma
terial advantages derived therefrom. Moreover, the in-

. equality that now exists is, as Hobbes says, very largely the 
product of unjust laws. Democracy could not, it is true, re
move inequalities for which nature is responsible, but it is 
unalterably opposed to any policy which would make in
equality more pronounced. A widely extended suffrage is 
necessary to safeguard society against an artificial, state
created inequality. One may be a firm believer in political 
democracy, without believing that men are equal in ability 
ox: worth. The conservative who conceives of democracy as 
a plan to establish and maintain an artificial equality is 
setting up a man of straw. 

A' democratic state with a widely extended suffrage is 
designed as a means of establishing and maintaining equality 
of political opportunity. It seeks to give to each man, not 
equal influence, but equal opportunity to exert such influence 
upon the state and its policies as is implied in the right to 
vote. The fact that each man may have one vote, and only 
one, does not make men politically ,equal, nor is it intended 
to do so. Qualities of mind and character which command 
confidence and respect will always give to their possessor an 
influence over the votes of others. True leaders, men of 
superior intelligence and worth, who have faith in democracy 
and are recognized as representing its aims and aspirations, 
may have far greater influence in a democratic society than 
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would be possible under a restricted suffrage. In giving 
each individual the right to vote, a democratic system of 
government merely abolishes the political privileges which 
have made it possible in the past for the favored classes to 
control the state without due regard to the wishes or inter
ests of the disfranchised elements in the population. With 
the extension of the suffrage, this power has, to some extent 
at least, disappeared. Classes formerly disregarded, since 
they had no means of registering an effective protest, must 
now be placated in order to secure their political support. 
The extension of the suffrage abolished the form, if not the 
substance, of the political monopoly of the ruling class. It 
left the members of this class, however, in possession of 
whatever influence was due to their wealth, intelligence, or 
social prestige. 

Closely connected with the influence of the dominant class 
was the method of voting. To enfranchise the wage earning 
population without at the same time ensuring a secret ballot 
was to give, in large measure, the form without the substance 
of political power. This fact the wealthier classes were quick 
to recognize. Long before the suffrage was extended, in
deed, conservatives appreciated the advantages of the viva 
voce form of voting. Their point of view is well expressed 
by Montesquieu: "The people's suffrages ought doubtless 
to be public; and this should be considered as a fundamental 
law of democracy. The lower class ought to be directed by 
those of higher rank, and restrained within bounds by the 
gravity of eminent personages. Hence, by rendering the 
suffrages secret in the Roman republic, all was lost." 18 

The wealthy class clearly saw that its political influence 
might be endangered if secret voting should be established. 
A system of secret voting would deprive the rich of the op-

18 The Spiril 0/ Laws,vol. I, bk. n, th. 2. 
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portunity to use economic pressure for the purpose of con
trolling the votes of those dependent upon them. Landlords 
would have less influence over tenants; creditors, over 
debtors; and employers, over employees. Dependent voters, 
who under a system of public voting could be counted on to 
be amenable to advice and influence, would no longer be sub
ject to these wholesome restraints. Even under a system 
which limited the suffrage to property owners and taxpay
ers, the well-to-do regarded the political influence of the 
rank and file of voters with more or less apprehension, 
which was reflected in the high property qualifications for 
the important offices under the early American state 
constitutions. 

Ie In any political election," says John Stuart Mill, Ie even 
by universal suffrage (and still more obviously in the case 
of a restricted suffrage), the voter is under an absolute moral 
obligation to consider the interest of the public, not his 
private advantage, and give his vote, to the best of his judg
ment, exactly as he would be bound to do if he were the sole _ 
voter, and the election depended upon him alone. This 
being admitted, it is at least a prima facie consequence that 
the duty of voting, like any other public duty, should be 
performed under the eye and criticism of the public. • . • 
Undoubtedly neither this nor any other maxim of political 
morality is absolutely inviolable. . . . 

Ie It may, unquestionably, be the fact that if we attempt, 
by publicity, to make the voter responsible to the public for 
his vote, he will practically be made responsible for it to 
some powerful individual, whose interest is more opposed to 
the general interest of the community than that of the voter 
himself would be if, by the shield of secrecy, he were released 
from responsibility altogether." 18 
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As a rule, secrecy in voting has accompanied or followed, 
and not preceded the extension of the suffrage. It was op
posed by the same classes that defended property qualifica
tions and for the same reason - the desire to keep political 
control in the hands of the well-to-do. A widely extended 
suffrage without the secret ballot was, after all, less of an 
evil than it had seemed. The proposal, however, to make 
voting secret was clearly a plan designed to make it possible 
for members of the dependent classes to cast independent 
votes. A long period of agitation and discussion was re
quired before the secret ballot in an effective form was 

finally and generally established. It was not until a full 
half century after the suffrage was extended in the American 
states that laws adequately safeguarding the. secrecy of the 
ballot were generally adopted'"o 

Even now, the fight for secrecy has not been entirely won. 
Under the election laws of some states, voters in primary 
elections must declare their party affiliations and receive a 
ballot on which are printed only the names of those from 
whom their party candidates are to be selected. This type 
of primary election prevents same voters, perhaps many, 
who would vote with a radical minor party, from voting with 
their party in the primary. The penalty for taking part in 
the selection of candidates for whom they expect to vote in 
the final election may keep many voters from the polIs, or 
perhaps make it seem expedient to vote in the primary with 
a party which they do not intend to support. Among those 
who vote the Socialist ticket, for example, are many who 
would be made to feel the effectiveness of such discrimina
tion as is often made use of to discourage radical voting by 
those economically dependent. 

20 The secret ballot for an parliamentary elections was adopted by 
England in 1872. 
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The opponents of the secret ballot professed to be the 
defenders of a high type of political morality. Those who 
are fit to vote, they contended, do not need nor desire secrecy; 
inasmuch as voters exercise a power conferred upon them by 
the state, the public have the right to know how it is used; 
only harm would be the result of the secret ballot; fraud 
and deception would be encouraged. 

It is difficult, for one reviewing this controversy from the 
standpoint of the present time, to credit the opponents of 
the secret ballot with a high order of political intelligence 
and not impute to them a certain amount of insincerity. 
Fraud in elections was often perpetrated under the old sys
tem of public voting. The fact that this method of voting 
encouraged fraud and intimidation was one of the most 
telling arguments for the secret ballot. Political corruption 
has not entirely disappeared with the introduction of secret 
voting; but the direct purchase of votes is no longer good 
business, since those who supply the funds for this purpose 
can have no assurance that the votes paid for will be 
delivered.11 

In England at the beginning of the World War, there was 
much dissatisfaction with the antiquated suffrage laws which 
permitted plural voting and excluded women from parlia
mentary elections. The plural voting system gave an undue 
share of political influence to the landowning class, since a 
landowner could vote in all districts in which he owned suffi
cient property to qualify him for the exercise of this right. 
This feature of the English suffrage laws made it possible 
for a minority of conservative voters to cast a majority of 
the votes and to control a majority of the members elected to 
the House of Commons. Naturally enough, the efforts 

11 Probably the most convincing and masterly statement of the argument 
for the secret ballot is to be found in the two speeches of George Grote, 
the historian, in volumes 1'1 and 28 of the Eftglis" ParliaJlU1lttJry Debaks. 
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of the Liberal party to abolish plural voting encountered 
determined opposition in the House of Lords. 

The adoption of needed suffrage reforms was made pos
sible by the abolition in 1911 of the veto power of the House 
of Lords. A comprehensive bill, systematizing and simplify
ing the qualifications of voters, was introduced in the House 
of Commons May 15, 1917. The enactment of this law in
creased the number of voters by extending the suffrage to 
about six million women. No woman can vote, however, 
until she has reached the age of thirty years,a discrimination 
against women which would seem to indicate that the mem
bers of the House were reluctantly recognizing the principle 
of woman suffrage. Plural suffrage was not entirely abol
ished, but no one may now have more than two votes. 

Belgium has had a system of plural voting since 1893. 
To every male citizen who has attained the age of twenty
five years, is given one vote. An additional vote is con
ferred upon those who are heads of families and pay as 
householders a tax of not less than five francs, or who own 
land or securities of a specified value. Two additional votes 
are given to such as are presumed to have high educational 
qualifications. These include graduates of higher schools, 
members of the professional classes, and such as have held 
public office. Those who had more than one vote in 1908-9 
were 40 per cent of the total number of voters and were en
titled to cast 62 per cent of all the votes. 

Prussia, until the reforms instituted as a result of the 
World War, had a system of voting which distributed po
litical power in the state according to the amount of taxes 
paid. The very wealthy class, which was numerically but 
an insignificant minority of the population, had one-third 
of the representation. The larger taxpayers among the re
maining population constituted another political class having 
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one-third of the total representation. The third class, which 
included an overwhelming majority of the people and which 
with manhood suffrage would have elected practically all 
officials, was allowed to choose but one-third of the repre
sentatives. In this way, the public interest in state and local 
government was effectively subordinated to the interest of 
the wealthy classes. 

Various devices were resorted to for the purpose of re
stricting still further the influence of the third class of voters. 
They voted less frequently than the other two classes; prop
erty qualifications were required for a certain proportion of 
the1r representatives; and the absence of the secret ballot 
made it possible for the small minority included in the first 
two classes to augment their own political predominance 
through economic pressure. 

On account of the size of Prussia and its peculiar relation 
to the German Empire, the spirit and character of the Prus
sian state government largely determined that of the Empire. 
Imperial elections, at which were chosen the members of the 
lower house of the Parliament of the Empire, were con
ducted on the basis of manhood suffrage and the secret bal
lot. This afforded some opportunity, it is true, for the ex
pression of national public opinion. But on account of the 
subordinate place of this body in the general scheme of gov
ernment for the Empire, it lacked the positive power which 
would have made it an adequate organ of public opinion. 
Moreover, the Reichstag was not a body which really rep
resented the public opinion of the Empire inasmuch as the 
conservative rural districts were grossly over-represented. 

The German system of government as it existed until 
1919, in so far as it was elective, may be described as 
avowedly plutocratic. It would be difficult to contrive a 
scheme of voting that would more effectively ensure the po-
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litical supremacy of the wealthy class. But although there 
was no adequate popular check on the power of this class, the 
hereditary element was a restraining influence. Moreover, 
the very fact that the ascendancy of wealth in the elective 
part of the government was legalized and generally recog
nized had a moderating effect. A wealthy class thus clothed 
with political authority, and recognized by the public as 
morally accountable for the use made of its privilege, is less 
of a menace than it would be if its control were less directly 
and obviously exercised and if in consequence it were less 
influenced by a sense of .responsibility. 

The suffrage may mean much or little. Its significance 
depends partly on the form of government and partly on 
the intelligence of the citizens. It may give to the people the 
appearance without much of the substance of political power. 
Where the state is of the check and balance type, the voters 
have less influence than under a governmental system in 
which the directly elected branch is supreme. Democracy, 
even in the negative sense of the term, would allow. the 
people to exercise, either directly or through representa
tives chosen by them, a veto on all acts and policies of the 
government. 

A government may, however, be thoroughly democratic 
in form without being democratic in its practical operation. 
According to the democratic theory of the state, public opin
ion should be a controlling influence. But the state as we 
think it ought to be is an altogether different thing from the 
state as it actually is. We have not yet reached the stage in 
political development where the people generally have suffi
cient civic intelligence to enable them to play the important 
and responsible part which is assigned to them in the theory 
of democracy. The extension of the suffrage to the masses 
does not mean effective popular control, even where the en-
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tire structure of the state has been democratized, unless the 
people have acquired an active and intelligent interest in 
the political and economic problems with which the govern
ment has to deal. 

The idea that public opinion should be a determining po
litical force is in fact a very recent development. Even in 
the Declaration of Independence, which formulated the most 
advanced political thought of the time, there is little to in
dicate that the people were expected to have more than a 
passive part in public affairs. Democracy in the active sense 
of the term is, even in this twentieth century, scarcely more 
than an ideal. 

The growth of popular government by transforming sub
jects into citizens is supposed to have changed fundamen
tally their relation to the state. But this transition from 
subject to citizen, from passive submission to active parti
cipation, calls for a more radical change in the political out
look of the average individual than it is possible to bring 
about in a comparatively short period of time. Many of 
those upon whom the modern democratic movement has 
attempted to confer political power have not been able to 
adapt themselves readily and promptly to changes in po
litical institutions which require them to abandon the ideas 
and habits that have become more or less fixed through cen
turies of experience. Consequently, a new system of gov
ernment is always more like the old one in its actual opera
tion and in its spirit and results than the differences in form 
would indicate. 

The mere fact that a man votes does not prove that he is 
a good or useful citizen; his duty to the state is discharged 
only by voting wisely and with due regard to the larger social 
interests, to which his interests as an individual may at times 
be somewhat opposed. This ideal is impossible of realization, 
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however, no matter what the form of government may be, 
unless the people have political convictions that are the re
sult of civic intelligence. An unintelligent vote will always 
be a menace to popular government in that it tends to per
petuate, under the forms of democracy, all the evils which' 
prevailed under the old political system of class rule with its 
restricted suffrage and its subordination of the general in
terests of society to the interests of the ruling few. The 
vote of the unintelligent citizen is likely to be counted 
against, rather than for, democracy. 

Unless one can vote intelligently, it is his duty to leave the 
determination of public policies to such as measure up to 
the standard of civic intelligence which democracy has a 
right to expect of its citizens. It is not the number of votes 
cast but their quality that determines the success of demo
cratic government. If a man lacks sufficient interest in 
public questions to vote when important matters are up for 
actual determination, it is obvious that he does not feel 
keenly enough his responsibility for the outcome to make his 
participation desirable from the viewpoint of the public 
interest. The citizen who understands what citizenship 
means in a democracy, who knows the extent to which in
dividual success and well-being depend upon wise laws well 
administered, will no more think of ignoring his civic obli
gations than of neglecting his private business. No artificial 
devices are needed to ensure a full vote on the part of such 
as are fittest to share in democratic government. 

There are some who believe that voting should be made 
compulsory. But this is, to say the least, a debatable ques
tion, whether we believe in a restricted or a widely extended 
suffrage. If we favor restricting the right to vote, our ob
ject is the exclusion of the unfit. But while no standard of 
fitness that could be adopted would exclude all of the unfit, 
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they largely disfranchise themselves where voting is not 
compulsory. The view that suffrage is a right which may 
justly be claimed by every normal adult citizen furnishes as 
little justification for the policy of compulsion as does the 

• theory that voting is a privilege. Compulsion is not needed 
for those who have an active interest in the outcome of the 
election, nor is the welfare of the state likely to be advanced 
by the votes of those whose chief motive in appearing at the 
polls is the desire to escape a legally imposed penalty. 

Compulsory voting is not a recent innovation, nor should 
it be regarded as essentially democratic either in origin or 
purpose. It existed in some of the American colonies before 
the Revolution, along with a greatly restricted suffrage. 
Virginia had compulsory voting throughout the colonial 
period; Maryland had it in the beginning and revived it in 
I7I5; Delaware also had compUlsory voting.22 The Con
stitution of Georgia (I777) imposed a penalty of not more 
than five pounds for failure to vote without reasonable ex
cuse. Under the Belgian Constitution of I893, compulsory 
voting is combined with a form of plural suffrage, while in 
some of the Swiss cantons it exists in connection with man
hood suffrage. 

Compulsory voting is an attempt to transform, through 
the imposition of penalties, the passive element of the 
citizenry into an active element. A policy of this sort fails to 
recognize the fact that there is no satisfactory substitute for 
an alert civic interest on the part of those who vote. It 
would be far better for the state if those who are not keenly 
alive to their civic responsibilities would stay away from the 
polls, than that they should vote under any form of com
pulsion. Indeed, democracy has far more to fear from, than 
to gain by, a vote cast for the purpose of securing some im-

II See 'Bishop, Hislo,", of ElecliofJS ill l/u America" Colonies. 
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mediate personal advantage or avoiding some personal pen
alty. A vote cast under any form of compulsion; whether 
that compulsion comes from the state itself or from some 
powerful private interest, is a vote not for, but against, de
mocracy. A free ballot is the foundation of free govern
ment, and means the right to vote without being influenced 
by any form of coercion, either political or economic. The 
chief danger to democracy to-day lies not so much in its large 
non-voting citizenry as in the large proportion of actual 
voters who do notliave sufficient information concerning the 
questions presented to enable them to vote wisely, or who, 
through pressure of some private or partisan interest, cast 
votes which do not represent their independent political 
choice. How to safeguard the ballot so as to ensure intelli
gent and independent voting is a problem for which de
mocracy must find a solution. 

It is no doubt highly desirable that all normal adult citi
zens should have the right to vote. Democracy in the true 
sense of the term can not exist where any considerabie part 
of the population is outside the pale of political rights. 
Equality of opportunity is a principle which must be recog
nized in the organization of the state, or democracy will exist 
only in name. The right to vote and, through the vote, to 
share in determining the policy of the state is the indis
pensable guaranty of equality of economic opportunity, 
which it is the duty of every free government to establish 
and maintain. 

The right to vote, properly viewed, is an opportunity ex
tended by the state to the citizen, and he should be free to 
take advantage of it or ignore it. Sound public policy points 
not in the direction of compelling citizens to vote, but rather 
in the direction of making the exercise of this right purely 
voluntary by removing every influence which now militates 
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against free choice. We can readily see that a man who 
must be paid to go to the polls is not likely to advance the 
welfare of the community when he votes; nor is that man 
actuated by a much higher motive, whose main interest in 
politics depends upon some concession, favor, or office at 
the hands of the party to which he is giving his support. 

We should discourage by legislation when possible, and 
by every other practicable means, all efforts to influence the 
outcome of elections by bringing to bear upon the individual 
voter either the threat of individual punishment or the 
promise of individual reward. To allow intimidation or 
coercion, direct or indirect, or the promise of some personal 
favor or advantage, to be a factor in determining whether or 
not votes are cast and how they are cast, is to place such 
votes at the disposal of those interests against which it be
hooves democracy to be on its guard. 

We should not be oblivious of the fact that the right to 
vote is of value to citizens only to the extent that it gives 
them the power to control the government. If the constitu
tional system be such as to tie the hands of the majority, as 
is the case in this country, the natural and inevitable result 
is, by limiting the influence· of the vote, to discourage po
litical activity on the part of citizens. An election must be 
the means of determining legislation, or intelligent citizens 
are likely to feel that suffrage is the empty form of a po
litical right without its substance. A system of government 
which makes it possible for a small minority to prevent the 
enactment and enforcement of laws which a large majority 
may have endorsed at the polls naturally operates to dis-

. courage poJitical interest and activity on the part of citizens. 



CHAPTER IV 

SOME INDIRECT RESULTS OF THE 
EXTENSION OF THE SUFFRAGE 

The attempt to justify the American Revolution was 
based very largely on certairi fundamental democratic ideas. 
But as soon as independence was an accomplished fact and 
the American colonies were bound together more securely by 
the adoption of the Constitution of the United States, the 
earlier Revolutionary propaganda, which emphasized human 
rights and democratic organization, largely subsided. The 
desire for political reconstruction along new and better lines, 
so much in evidence in the literature of the Revolutionary \ 
period, gave place to the desire to create an effective public : 
opinion that would unify the country as a whole and ensure : 
its support of the newly established federal govermrient. j 

This seemingly difficult task was thoroughly accomplished. 
Our political institutions were all but deified. The critical 
attitude, so essential for the normal development of our civic 
life, practically disappeared. Political problems were no 
longer discussed in textbooks and in the accepted literature 
of the day with reference to fundamental principles. The 
basic questions were supposed to have been settled, once for 
all time, when the main features of our political structure 
were embodied in the authoritative form of constitutional 
law. There was created an attitude of mind that was s'atis
fied with political discussion which took for granted the es
sential soundness of the constitutional groundwork of our 
political society, and was concerned almost exclusively with 

57 
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questions of constitutional interpretation and such subor
dinate matters of legislation and public policy as were ad
judged to fall within the competence of governmental 
agencies. 

Perhaps the most potent cause for this trend of political 
discussion away from the fundamentals of governmental or
ganization and toward its more superficial aspects was the 
predominant influence of lawyers in the public life of the 
country throughout the early decades of our hIstory. This 
diverted discussion of public questions into legal channels 
and made established constitutional rules the accepted 
criteria to which all matters of policy should conform. To 
transcend the limits thus fixed in the fundamental law, was 
to attack the very foundation of the state itself. Only a bold 
and reckless innovator would attempt this in the face of 
general acquiescence in the assumed soundness of the basic 
principles of our political structure. 

This legalistic viewpoint, which has been a distinguishing 
characteristic of our political leaders, has made discussion 
,of public questions turn very largely on the matter of con
stitutionality. The limitations which this situation imposed 
upon political debate favored the constitutional lawyer and 
discouraged constructive statesmanship. The larger as
pects of social justice and political expediency were subor
dinated to a legal conception which practically ruled out of 
order all discussion except such as pertained to laws and 
policies within the field left open to legislation by existing 
constitutional law as authoritatively interpreted by the 
courts. 

In this respect America is in striking contrast to England, 
the country from which we inherited our legal and political 
institutions. Under the English conception of fundamental 
law, nothing can be unconstitutional which Parliament, sup-
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posedly representing the intelligence and conscience of the 
nation, may deem necessary. This permits discussion ~f all 
public questions on their merits, instead of confining debate, 
as in this country, largely to the one point of constitutional
ity. Since the word unconstitutional has no place in the 
political dictionary of Great Britain, attention, there, is 
focused on the wisdom and justice of a proposal. In this 
country, however, it is necessary to make out a case for the 
constitutionality of any proposed legislation before we can 
hope to secure for it serious political consideration. The 
strongest argument against any radical measure is the purely 
legal one, that if the proposed law were placed upon the 
statute books it would be declared unconstitutional by the 
courts. This gives to the conservative members of legislative 
bodies a very real tactical advantage, which they can and 
do use effectively in opposing reform legislation. The pos
sibility of judicial annulment of legislation is thus a con
venient and ever ready pretext for opposition which could 
not be successfully made on any other grounds. 

The responsibility for this situation can not, however, be 
attributed wholly to the influence of lawyers, since they have 
had the cooperation and support of the older and more con
servative school of writers on political science. The latter 
have almost without exception made their discussion of 
American institutions and problems hinge on the legal theory 
of the Constitution, which has supplied the norm by which 
not only laws and policies but even the literature of politics 
has been evaluated. No writer could hope to win recogni
tion in this field who did not pay homage to our constitu
tional system by making it the criterion by which contro
verted questions were to be finally decided. Any attempt to 
go back of the Constitution itself, and to examine the funda
mental facts and principles of organization at the basis of 
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the state, has encountered the opposition of that formidable 
group of interests whose main purpose is to prevent such 
changes in governmental organization as would make the 
will of the majority a more potent influence in legislation. 

The legal theory of the constitutional system has been the 
starting point for practically every systematic treatise on 
American government and even for elementary books on 
civics designed for students in the public schools. The effect 
of this has been to popularize the purely legal conception of 
constitutional law, and thus to separate in large measure 
current political thinking from those basic ideas that sup
ply the standards by which not only ordinary legislation but 
even constitutions should be judged. This accounts for the 
purely formal and, for the most part, barren character of 
our later contribution to the literature of political science. 
The mental attitude implied in the acceptance of constitu
tions as authoritative declarations concerning the funda
mentals of political organization tends to remove all matters 
thus dealt with out of the realm of political controversy. 
It has made it possible for a political literature, conservative 
in origin and purpose, to ignore much that should be freely 
and fully discussed. The respectable conservative, who is 
satisfied with things as they are, is inclined to view any dis
cussion which raises the question of the wisdom or justice of 
existing constitutional law, in much the same way that the 
constitutional lawyer regards the effort to secure the enact
ment of unconstitutional laws. 

To start with the assumption that our constitutions were 
based upon the idea of popular sovereignty is a convenient 
political fiction which has enabled writers to evade the dis
cussion of such vitally important questions as the extension 
of the suffrage and the apportionment of representation. To 
ignore these is, in fact, to ignore the very foundation upon 
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which the government of the state rests. The qualifications 
for voting and for holding office, and the plan of apportion
ing representation in the legislative body, may be such as to 
place control of the state government in the hands of the 
minority. Questions such as these are supremely important 
from the viewpoint of political democracy. The removal of 
property qualifications during the first half of the nineteenth 
century was, in the opinion of both radicals and conserva
tives, one of the most important, if not the most important, 
fact in the political history of the United States. The radi
cal hoped and the conservative feared that it would even
tually lead to the political supremacy of the majority. 

The conservatives who opposed the extension of the suf
frage as a dangerous political experiment now directed their 
attention to the problem of minimizing its effects. One means 
of accomplishing this was by controlling the apportionment 
of representation. The advocates of political democracy 
saw clearly enough that the extension of the suffrage would 
not put political power in the hands of the majority until 
representation in both houses was based upon population. 
But as this democratic principle was recognized in state con
stitutions only to a limited extent, the conservative minority 
was, in many cases, in actual control of one or both branches 
of the legislature. 

In a new country, such as the United States at the 
time of the adoption of the Constitution, with a population 
predominantly rural, and with what appeared to be a prac
tically unlimited supply of agricultural land, the extension 
of the suffrage involved no immediate peril to the stability of 
government in either state or nation. 'The ease with which 
property in land could be acquired, and the restrictions on 
representation of mere population, furnished a reasonable 
assurance that for some time to come both the state and the 
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national government would continue to reflect the viewpoint 
and interests of the taxpaying property holder. It was only 
in the cities that the existence of a numerous b6dy of proper
tyless laboring men made the extension of the suffrage, in 
the opinion of the more conservative classes, a dangerous 
experiment. It was feared that the large wage earning class, 
having little or no property and paying little or no direct 
taxes, would seek to use its newly acquired political power 
for its own advantage, and thus place additional burdens 
upon those who, before the extension of the suffrage, had 
controlled municipal policies. 

In the New York constitutional convention of 1821, the 
opponents of manhood suffrage repeatedly called attention 
to the danger of enfranchising the laboring population of the 
cities. "The city of New-York," said Judge Van Ness, 
" now contains a population of 123,000. • • • It is rapidly 
increasing. . .. The time is not distant, when those that 
have nothing, will form a majority in cities and large viI-• 
lages, and constitute a large portion of the population, even in 
the country. . .. By an irreversible decree of Providence, 
it is pronounced, 'the poor ye have always with you'
people who have no interest in your institutions - no fixed
ness of habitation - no property to defend. And is it not in 
human nature to envy superiority, in whatever it may con
sist; and to wish to dispossess, an~ obtain that which is 
envied?" 1 

Chancellor Kent of the supreme court, one of the most 
uncompromising advocates of a restricted suffrage, said: 
"The growth of the city of New-York is enough to startle 
and awaken those who are pursuing the ignis fatuus of uni
versal suffrage. . .. New-York is destined to become the 
future London of America; and in less than a century, that 

1 N. Y. Const. Conv., 1821, Debates, pp. 268-6g. 
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city, with the operation of universal suffrage, and under 
skillful direction, will govern this state." 2 

The effect of the Constitution of 1821, according to Abra
ham Van Vechten, was to increase more than threefold the 
number of senatorial voters in the city of New York. "What 
their increase will be in the course of ten or twenty years," 
he said, "who can tell? Then, who will undertake to say 
that real property will remain constitutionally secure, for 
twenty years to come, under the operation of the proposed 
extension of the right,of suffrage? " S 

Albert Gallatin in a letter to Lafayette, dated May 12, 
1833, expressed what was no doubt the generally accepted 
viewpoint of the well-to-do class at that time: "The reason 
[for the increase in local expenditures] appears to me ob
vious enough j government is in the hands of the people at 
large. . .. They receive an immediate benefit from the 
money e:mpended amongst themselves. . .• They in fact 
pay little or no portion of the direct tax. . . . Those who 
contribute to such payment ought alone to have the privilege 
of being electors."· On another occasion he expressed the 
opinion, based on American experience, that the dangers of 
universal suffrage are most in evidence in the cities.5 

The extension of the suffrage brought about a realignment 
of the political forces within the state. Even before the 
suffrage was extended, the political influence of cities was 
regarded with some apprehension. Those who owned the 
wealth and controlled the rapidly growing commerce of the 
cities had material interests that were more or less distinct 
from, and in some respects opposed to, the interests of the 
landowning, agricultural population. The extension of the" 

a N. Y. Const. CODV., 1821, Debates, p. 221 • 
• Ibid., p. 228. 
, Works, vol. II, P.473. 
a Letter to Louis Pictet, Oct. 23, 1842; Works, vol. II, p. 601. 
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suffrage did not remove the cause of this conflict of inter
ests; but it created a new political force which threatened 
the supremacy of the commercial class in city government 
and of landowners in the government of the state. The 
result was what we may call a defensive alliance between 
the landowning, agricultural population of the state and the 
former ruling class in the cities, the purpose of which was 
to minimize the political influence of the labor vote. 

What the well-to-do class most feared was the effect of a 
democratic suffrage on taxation and expenditure. The 
masses within the larger cities, contributing little in the way 
of direct taxes and receiving much benefit from public ex
penditure, would, they thought, be too much inclined to 
favor high municipal taxes. Naturally, those who were op
posed to municipal democracy appealed to the state for pro
tection against the newly enfranchised masses. A degree of 
municipal self-government that would have been regarded 
as insufficient before the suffrage was extended now came 
to be looked upon by the wealthier portion of the city popu
lation as a source of real danger. Their attitude from this 
time on was one of distrust of, and opposition to, local self
government as applied to urban communities. State control 
of municipal affairs, if not in itself desirable, was at least 
less dangerous than a local control in which a non-taxpaying 
class had a leading part.8 That the desire to counteract in 
some measure the influence of this new municipal electorate 
upon local policies had much to do with the increase of state 
interference in municipal affairs is clearly seen in contem
porary discussions. This fact, however, has been entirely 
ignored by American writers on municipal government. 

Up to the time the suffrage was extended, but little atten-

• See the author's Tit, $pim oj American Government, published in 
1907; pp. 285-87· 
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tion had been given to the question of the apportionment of 
representation. The system which prevailed in the United 
States was a compromise in which territory and population 
were recognized in varying degrees. In such states as Con
necticut and Rhode Island apportionment was very largely 
based on the conservative principle of territorial representa
tion, while in other states the emphasis was on the theory 
that representation should be in proportion to population. 

Conservative opinion in the eighteenth century did not 
regard apportionment of representation as a political prob
lem of especial importance. The idea, then generally ac
cepted by the ruling class, that government existed primarily 
for the protection of property, as~umed that economic in
terests rather than population should be the basis of repre
sentation. From the viewpoint of those who then controlled 
governmental policies, it was supremely important that 
legislators should adequately represent the property holding 
interests. So long as this view continued to be reflected in 
property qualifications for voting and for holding public 
office, it could not be expected that there would be much ip
terest in theories of apportionment. The democratic theory 
that representation should be apportioned according to 
population, though entirely consistent with the social con
tract idea of the state, was in fact irreconcilable with prop
erty qualifications for voters. It was not until after the 
suffrage had been extended that the method of apportioning 
representation assumed real importance. 

Before property qualifications for voters were abolished, 
the method of apportioning representation in a number of 
states augmented the influence of rural districts at the ex
pense of the cities. These inequalities in representation did 
much to counteract the effect of a democratic suffrage. It 
was very soon recognized, however, that if the legislature 
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was to be representative of the public opinion of the state, 
the members of that body would have to be apportioned ac
cording to population. As long as political power was dis
tributed without regard to population, or, as was the case in 
many instances, so apportioned as to subordinate the in
fluence of the majority, public opinion found little opportu
nity for effective political expression. The over-representa
tion of the more conservative rural districts was the practical 
equivalent of a plural voting system designed to limit the 
political influence of the more radical urban communities. 

Those who had opposed the extension of the suffrage were 
naturally enough arrayed against the proposal to apportion 
representation according to population. The struggle which 
has been on from that day to this in state legislatures and 
constitutional conventions over the question of the distribu
tion of representation, is in reality the old suffrage question 
in a new form. State government can not be a very effective 
instrument in the hands of democracy until representation is • 
so apportioned as to make the legislature a fairly accurate 
reflection of the public opinion of the state. 

There are seventeen states T whose constitutions provide 
that the members of both houses are to be apportioned ac
cording topopulation.8 In the remaining thirty-one states 
there are constitutional provisions which discriminate against 
the more populous counties or the distinctly urban districts. 
A common form of discrimination is the requirement that 
each county shall haye at least one representative in the 
lower house. This may be very effective where the consti
tution limits the number of members and where the power 

, Calif., Colo., m., Ind., Ky., Mass., Mich., Minn., Neb., Nev., N. M., 
N. D., Ore., S. D., Tenn., Wash., and Wis. 

8 Ewan Clague, 'I'1Je Theory and Practice of Representatio" i" the 
United States, a thesis submitted for the M. A. degree in Political Science, 
University of Washington, 1921. 
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of the legislature to create new counties may be freely ex
ercised. 

An examination of the state constitutions shows that some 
form of discrimination against $e larger cities is the rule 
rather than the exception. But the constitutions give little 
indication of the extent to which urban communities are 
under-represented in the state legislatures. One is reminded 
in this connection of John Stuart Mill's statement that" All 
trust in constitutions is grounded on the assurance that they 
may afford, not that the depositaries of power will not, but 
that they cannot, misemploy it." 9 He may not have been 
thinking of the United States when he made this o~servation, 
but, af any rate, it accurately describes the typical American 
attitude toward constitutional law. We seem to take it for 
granted that the principles recognized in our constitutions 
can not be disregarded by the officials to whom their admin
istration is entrusted. This childlike faith in the efficacy of 
constitutional provisions, for which we are indebted to the 
legal profession, will be rudely shattered when political lit
erature comes to be written from the viewpoint of a more 
sympathetic understanding of the needs and ideals of de
mocracy. The more or less prevalent American belief that 
constitutions have some peculiar and inherent poteD:CY by 
which they effectively control legislatures and other govern
mental agencies, belongs to the kindergarten stage of de
mocracy. Our political literature stilI begins and ends very 
largely as a study of constitutional provisions. What is 
needed is to relate our study of constitutions to the actual 
facts of political organization. If this were systematically 
and thoroughly done, it would dispel for all time this naive 
political superstition concerning the efficacy of mere consti
tutional provisions. A comparison of the facts relating to 

8 Represmtatille GOliemmem, th. VllI. 
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the actual apportionment of representation with the con
stitutional requirements to which they should, but do not, 
conform, would be sufficient to disillusion even the most 
uncritical. 

There are at the present time thirteen state constitu
tions 10 which require the taking of a state census at the 
middle of every decade and which also require the legisla
ture to reapportion representation according to population 
after each federal and state census. A few facts concerning 
the situation in these states are sufficient to show that some
thing more than a democratic constitution is necessary to 
ensure political democracy. In only four of these states 11 

was the state census taken in the year 1915 as required by 
the constitution. North Dakota is apparently the only state 
in which this provision has been continually enforced. In 
several of these states, such as Utah and Washington, the 
constitutional provision for a state census has been entirely 
ignored. 

The legislative attitude toward reapportionment is re
flected in the failure to make provision by law for the state 
census, since the purpose of the census, as specified in the 
constitution itself, is to make it possible to reapportion rep
resentation according to population at the following session 
of the legislature. In several of the states, the constitutional 
rules governing the times and the manner of reapportioning 
representation have been flagrantly disregarded.1I The 

10 Colo., Iowa, Kans., Minn., Mont., Neb., Ore., N. Y., N. D., S. D., 
Utah, Wash., and Wyo. 

11 N. Y., N. D., S. D., and Wyo. 
11 The state of Washington offers a rather striking example of the nulli

fication of such constitutional provisions by public officials. Not only does 
its constitution provide for a state census at the middle of every decade, 
but it also requires a reapportionment of both houses strictly according to 
population after each federal and each state census, or every five years. The 
last reapportionment was the one following the census of 1900 and this did 
not conform to the constitutional requirement. By thus ignoring the reap-
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large cities are, as a rule, denied their fair share of repre
sentation in one or both branches of the legislature. In 
some cases this discrimination is authorized by the consti
tution itself; in others it is brought about by the legislature 
without the sanction and even in violation of the constitu
tion. The situation in many of our states is strikingly 
similar in kind and degree to that recently existing in 
Germany where the city of Berlin had only six members in 
the Reichstag, when, on the basis of population, it should 
have had twenty. Nor is the motive which has been respon
sible for withholding adequate representation of urban com
munities in the United States essentially different from that 
of the German Junkers who opposed a reapportionment 
which would, by giving the cities more representation, have 
increased the political influence of the radical party. 

The obvious purpose of constitutional provisions making 
it the duty of the legislatures of the states to reapportion 
representation according to population at certain specified 
and frequently recurring dates, was to guarantee that state 
legislatures would at all times be representative of the public 
opinion of the states. From the viewpoint of political de
mocracy, these provisions are fundamental, as much so, 
indeed, as those relating to the suffrage itself. To ignore 
them, as state legislatures have repeatedly done, is to over
throw the majority government established by the constitu
tion and to make the minority the controlling power in ·the 
state. It allows the legislature to nullify the one basic con
stitutional guaranty of democracy - that the majority in 
the legislature shall be elected by, and be representative of, 
the majority of the voters. If there is any case where the 

portionment provisions of the constitution, rural control of the legislature 
has been perpetuated in a state in which the majority of the people now 
live under urban conditions. 
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public need to be protected against the abuse of govern
mental power, it is that of the non-use or misuse by the legis
lature of the power to apportion representation. Yet in this 
matter, which involves the very existence of the form of 
government established by the constitution, the judiciary 
has generally held that the legislature can not be compelled 
to reapportion representation as required by the consti
tution. 

If the courts fail us at the very point where their aid as 
guardians of the constitutions is most needed for the preser
vation of democracy, it may be due in some measure, per
haps, to lack of sympathy on the part of judges with the 
principle on which provisions of this sort rest. Had courts 
been as anxious throughout our history as a nation to en
courage and defend majority rule as they' have been to 
prevent it, it is altogether probable that they would have 
been able to discover means by which legislatures could 
be made to obey constitutions. The principle that our 
American courts have acted upon in declaring laws null and 
void might have been used quite as effectively for democ
racy as against it. A legislature elected after the constitu
tional mandate to reapportion has been ignored has not been 
legally chosen and does not represent the people of the 
state in the way required by the constitution. The courts 
could have refused to recognize the right of such a body to 
exercise the general lawmaking power. No doubt lawyers 
would reply that there must be a de facto legislature, since 
if this were not the case there would be no agency available 
for the enactment of such a reapportionment measure as the 
constitution requires. But though the necessity of recog
nizing the competency of some body to exercise certain func
tions of the legislature which are in a sense administrative, 
such as the enactment of apportionment and needed appro-
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priation laws, may be admitted, it does not follow that such 
a body must be regarded as having general lawmaking power. 
The courts could have refused to'recognize the right of an 
illegally organized legislature to exercise this power, by de
claring such general acts null and void. By this means, they 
could have compelled the legislative branch of the state gov
ernment to obey the apportionment provision of the state 
constitution. This, however, has not been the attitude of 
the courts. Indeed, they have shown as little sympathy 
with political democracy as the legislatures have, and 
this is, perhaps, the chief reason why the people have 
had so little assistance from the judiciary in their effort to 
make the reapportionment provisions of state constitutions 
effective. 

The effects of the situation above described are not con
fined to the state governments, but extend even to the na
tional House of Representatives. The members of this body 
are, by the Constitution of the United States, apportioned 
among the various states according to population, and, by 
act of Congress, the Representatives are to be elected in 
each state from " districts composed of contiguous and com
pact territory containing as nearly as practicable an equal 
number of inhabitants." It is the duty of the state legisla
ture to create the congressional districts from which the 
Representatives assigned to that state are elected. The fed
erallaw governing the matter of the creation of congressional 
districts by state legislatures is clear and explicit in requir
ing that representation shall be apportioned according to 
population. Nevertheless, this rule has been quite gener
ally, and in many instances flagrantly, disregarded by state 
legislatures. 

It is significant that the large congressional districts, like 
the large state legislative districts, are generally urban, while 
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the small districts are as a rule rural. The over-represen
tation of rural population in the state legislatures has thus 
had the effect of bringing about a similar over-representation 
in the federal House of Representatives. 

Until the adoption of the Seventeenth Amendment in 
1913, providing for the direct election of United States Sen
ators, the members of the upper house of Congress were no 
more representative of the popular majority in the various 
states than were the local legislative bodies by which they 
were chosen. Indirect election of United States Senators 
would, no doubt, have been less unsatisfactory if state legis
latures had been so apportioned as to make them repre
sentative of the majority of the voters. 

This general practice of discriminating against the ma
jority in the apportionment of representation has made the 
amendment of both state and federal constitutions more 
difficult, since the people must look to these unrepresentative 
legislative bodies for the submission of proposed amend
ments and, in the case of the federal Constitution, their 
ratification. 

As pointed out above, the extension- of the suffrage 
alarmed the well-to-do classes in the cities, and brought their 
influence to bear on the state government for the purpose of 
protecting their interests against the non-property holding 
voters in the large urban communities. In the decades im
mediately following the extension of the suffrage, the wel1-
to-do classes regarded the problem of city government as 
one mainly of taxation and expenditure. This made them 
view with favor any increase in state control over cities and, 
at the same time, ensured their support for the practice of 
giving cities, with their large non-property holding vote, 
less than their proportionate share of representation. They 
looked upon such discrimination against cities as a proper 
and necessary safeguard against democratic abuses. In 
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this way, it was thought, the irresponsible radicalism of 
the cities could be controlled. The conservatism of the 
state government would be guaranteed through the over
representation of the rural population, and state interference 
would offer a remedy for the evils inflicted upon cities 
by the extension of the· suffrage. If the old restrictions on 
the right to vote and to hold office had been retained, it 
would have been much less difficult to secure or to maintain 
for cities a reasonable measure of local self-government. 
The extension of the suffrage aroused a feeling of apprehen
sion among conservatives which had much to do with the 
unfriendly attitude that legislatures and courts have shown 
toward local self-government as applied to urban communi
ties. It is quite clear that in many instances state interfer
ence in municipal affairs was proposed and defended on the 
ground that the municipal taxpayer needed protection 
against the propertyless voters. 

Speaking in support of a proposal to allow only tax
payers who owned property to the value of at least $1,000.00 

to vote for members of the board of aldermen, a member of 
the New York constitutional convention of 1867-68, repre
senting the business interests of the city of New York, said: 
"If these safeguards . . . be not adopted, then, for one, I 
shall feel constrained to vote against every proposed increase 
of governmental power to cities .... Now, sir, what has 
produced this condition of things? Sir, it was produced by 
the fact that when the whole of the administrative depart
ments of the city were in the hands of officials chosen by the 
electors of the city, it was found that the taxes for local 
purposes were rapidly augmenting. . . . The citizens natu
rally looked to the Legislature for relief. The Legislature 
responded by creating these State commissions of which we 
have heard so much." 11 

18 Opdyke, N. Y. Const. Conv., 1867-68, Debates, vol. IV, pp. 2976-77. 
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Another speaker asked: "Is there any reason . . • why 
the ignorant masses which largely preponderate in our large 
cities should hold the lives, property and health of our bet
ter class of citizens in their hands? . .. Why should that 
mass of people be allowed to determine the amount of taxes 
and what proportion each man shall pay . . . ?" H Here 
we find frankly stated the reason which, more than any 
other, made the well-to-do classes in the cities favor state ip

terference - the desire to keep the control of local policies 
out of the hands of the newly enfranchised masses. This 
was clearly the predominant motive during the decades 
immediately following the extension of the suffrage. 

Another phase of this Same struggle is seen in the consti
tutional provisions limiting the right of cities to incur in
debtedness. They represent, generally speaking, a some
what later development of state interference, appearing just 
at the time when municipal utilities, such as water, gas, and 
transportation, were coming to be recognized as offering a 
lucrative field for the investment of private capital. Such 
restrictions on the borrowing power of cities were doubtless 
due in part, though not wholly, to the desire of the well-to-do 
for protection against high taxes. Another influence which 
probably had an important share in bringing about the adop
tion of these provisions was the fear on the part of certain 
interests that cities would utilize their credit for the purpose 
of municipal ownership. Evidence in support of this state
ment may be found in the proceedings of constitutional con
ventions of that period. 

The Pennsylvania Constitution of 1873 contained a pro
vision which limited the debt of any county, city, or borough 
to seven per cent of the assessed value of its taxable prop
erty. Speaking in support of this restriction on the borrow-

U Hand, N. Y. Const. CODV., 186~8, Debates, vol. IV, p. 3011. 
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ing power of cities, a member of the convention which 
framed the document said: U Now, I am ready to admit that 
water works are to be built and that gas works are to be 
built, when a town or municipality will warrant such ex
penditures. But in all such cases persons will come forward 
ready to invest their money if they see profit in it, and those 
works will be built by private corporations. And let me say 
here . . . that all these works are better managed, more eco
nomically managed, by private corporations . . . than they 
can be by any municipal corporations." 1& Other speakers 
expressed similar views though the reason generally given 
for favoring the proposed restriction was the desire to ex
tend protection to the property holders in the cities. 

The preference for private ownership expressed by some 
members of the convention may have been largely mere 
prejudice on the part of the business class against any policy 
that would restrict the field of private initiative, though it is 
probable that the public utility corporations were behind 
much of this professedly disinterested opposition to munici
pal ownership. The attitude of the taxpaying class with ref
erence to the question of public or private ownership was, 
no doubt, largely determined by the fact that it no longer 
felt sure of its power to control municipal elections. In view 
of this situation, there was little chance that public owner
ship of municipal utilities could be used to lighten the tax
payer's burden. Indeed, it was likely to increase it by 
diminishing the amount of taxable property in the commu
nity. The opposition to public ownership voiced by cham
bers of commerce and other business organizations in our 
cities is due much less to any sentimental objection to this 
policy than to the fact that they are no longer confident of 
their ability to control it. Under a restricted suffrage, it is 

18 M'Allister, Penn. Coost. Conv., 1872, DebaJu, vol. m, p. 283. 
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conceivable, in fact probable, that the well-to-do class would 
have little prejudice against public ownership or extended 
powers of local self-government for cities. The favor with 
which this same class has regarded public ownership in Prus
sian cities may be accounted for by the fact that, under their 
suffrage system, control of local affairs has been until re
cently securely in the hands of the property owning class. 
The democratization of the suffrage, which was brought 
about at the close of the World War, will probably have the 
effect of making the well-to-do class in Prussia much less 
sympathetic with the policy of municipal ownership. 

Never heretofore have the interests opposed to democracy 
been so thoroughly organized, so powerful, or so difficult to 
cope with. The centralization of economic and financial 
power in the hands of a smaIl class representing the public 
utilities and the large business interests has enabled organ
ized wealth to exert an influence upon governmental insti- .. 
tutions, which, though somewhat indirect and disguised, 
is much more effective than is generally supposed. The 
tremendous power which has been acquired by those who 
control the trusts, the public utilities, and the closely affiIi
ated interests of the country, would not be permitted in a 
thoroughly democratized political society. For this reason, 
every effort to establish real self-government for a city, or to 
make the legislature of a state representative of the majority, 
encounters the opposition of interests that are nation-wide 
in the scope of their activities and influence. 

It must not be supposed that it is only in the United States 
that it is difficult to secure a fair apportionment of represen
tation. The practice of counteracting the effect of a widely 
extended suffrage through over-representation of the more 
conservative rural population is, in fact,· more or less gen
eral. Even in remote Australia, famed for its supposed 
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democracy, may be found discrimination against cities in 
the apportionment of representation no less flagrant than 
that by which the influence of urban population in the 
Reichstag was curtailed under the German Empire.18 In
deed, the ruling class is everywhere quick to recognize that 
this is an expedient method of circumventing the advocates 
of political democracy. It does not necessarily require the 
enactment of any unjust or discriminatory apportionment 
legislation. Mere inaction on the part of legislatures, or 
failure to pass reapportionment laws, is all that is needed 
in most modern states where urban population is rapidly in
creasing, to ensure over-representation of the conservative 
rural minority. 

The opposition to adequate representation of urban popu
lation and to municipal self-government comes to-day, pri
marily, not from the rural communities, but from the 
wealthy class in the cities, as it did in the period immedi
ately following the extension of the suffrage. The present
day city is supposed to contain too many voters who are 
infected with radical political and economic ideas, to make 
it safe, from the viewpoint of the capitalist, to permit it to 
exercise a large measure of seIf-goverJl!Dent, or to grant it 
the representation in the legislature to which its population 
would entitle it. 

The policy, so widely supported by organized wealth, of 
seeking to control legislation by manipulating the apportion
ment of representation has been favored as a safeguard 
against radicalism; but, as a matter of fact, it could be em
ployed by any minority, plutocratic or proletarian, that 
chanced to come into possession of political power, for the 
purpose of perpetuating its control. Indeed, the Constitu-

18 The Melbourne Herald, July 25, 1922, gives many examples of gross 
discrimination against cities, showing that 303,766 metropolitan voters bad 
the same representation in the Parliament of Victoria as 59,935 rural voters. 
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tion of the Russian Soviet Republic, adopted in 1918, ex
pressly provides that urban population shall have five times 
as much representation as an equal amount of rural popula
tion. The radicals ~ho drafted this Constitution were famil
iar with the method by which capitalistic countries deprive 
their popular majorities of the power to control the legisla
tures, and promptly adopted it for the purpose of perpetuat
ing the power of the very class against which it had hitherto 
been invoked. Modern capitalism, in seeking to maintain 
for its own advantage an artificial, conservative majority in 
legislative bodies, may yet discover that it has established a 
dangerous precedent, one which can be used as easily to 
ensure control by a radical as by a conservative minority. 



CHAPTER V 

THE CONSTITUTION-INTERPRETING POWER IN THE 
PERIOD IMMEDIATELY FOLLOWING THE 

ADOPTION OF THE CONSTITUTION 

The Constitution of the United States was adopted as a 
result of the conservative reaction which followed the Amer
ican Revolution. It was framed supposedly on the theory 
that all power should be limited. It checked political au
thority by balancing the organs of the federal government 
over against one another, the federal government as a whole 
against the governments of. the states, and the government, 
federal and state, against the people. Nevertheless, the 
most significant feature of the Constitution was the elabo
rate system of checks imposed on the will of the majority 
and the foundation that was thus laid for the development 
of the powers of the general government. 

The chief concern of the framers of the Constitution was 
to guard against the development of popular sovereignty in 
the sense of untrammeled majority control. It was popular 
rather than governmental aggression that they feared. If 
the majority were permitted to control the government, it 
was argued, the rights of the minority would be overridden. 
To check the power of the majority, the framers of the Con
stitution sought to place political authority more largely in 
the hands of the federal government and, at the same time, 
to make the latter an effective check, both on the more demo
cratic state governments and on the people of the country 
as a whole. 

79 
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The framers of the Constitution were greatly impressed 
by the danger to liberty which they believed to be inherent 
in political democracy. A government controlled by the 
majority was in their opinion the greatest possible menace 
to the rights and liberty of the individual. It was more 
dangerous than monarchy or aristocracy because of the 
physical force of numbers behind it. In the very nature of 
the case, a government organized as a political democracy 
would be subject to no effective check. In monarchies and 
aristocracies, the potential resistance of the masses served 
in greater or less degree to temper governmental policies; 
but this moderating influence would be inoperative in a po
litical democracy, where governmental authority was under 
the control of the majority. 

The partisans of the Constitution, conservative by in
heritance, education, and interest, made ~e most of their 
opportunity to discredit democracy. Their attempt to make 
it responsible for the evils which followed the Revolutionary 
War was, of course, merely a familiar conservative artiifice, 
which would have reacted against the proposed Constitution, 
had the people generally possessed a higher degree of politi
cal intelligence. To anyone acquainted with the restrictions 
on suffrage and officeholding and with the system of repre
sentation of that time, there would seem to be no justifica
tion for the Federalist charge that the evils of the day were 
due to an excess of democracy. 

It may seem strange to us to-day that the framers of the 
Constitution should have been so much alarmed by the 
democratic abuses of the time, in view of the fact that suf
frage and officeholding restrictions not only excluded the 
majority of the people from any share in political control 
but even limited the influence of the voting class. But their 
concern was due less to the advance actually made toward 
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political democracy than to the possibility of popular con
trol in the future. It was mainly for the purpose of arrest
ing the tendency toward political democracy that the system 
of checks and balances in the federal Constitution was 
devised. 

With the adoption of the Constitution, there was estab
lished a more effective political check on the governments of 
the various states. But in strengthening the authority of 
the central government there was no intentitln to make it 
supreme. Sovereignty, in the sense of supreme unlimited 
power, was not recognized by the .founders of our govern
ment as properly belonging to ,any political agency. All 
authority was, in their opinion, limited, 'and necessarily so 
if individual liberty were to be maintained. In addition to 
the checks and balances operative within the governmental 
system, there was, back of the governmental organization, a 
system of law by which it was limited and to which it was 
required to conform. 

This law was in part definitely formulated as a written 
c9nstitution, in which the chief features of the government 
were supposed to be outlined and its relation to· the people 
determined. In large part, however, it was· unwritten, but 
none the less binding. Indeed, this unwritten law was re
garded as more basic and fundamental than any written law, 
and to it all written law, both constitutional and statutory, 
should conform. With the development of the modern idea 
of constitutional government, there had grown up a concep
tion of certain natural laws or principles, which might be 
called, not inaccurately, a natural unw,ritten constitution. 
The powers of the government were thus limited, not only 
by the division of authority within the government itself, but 
also from without, by the Constitution and by the still more 
basic law which found expression in the generally accepted 
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doctrines of natural law, natural rights, the social contract 
theory, and the theory of individual liberty. 

After the adoption of the Constitution, the great political 
issues continued to revolve, as they had done in the earlier 
stages of constitutional development, around the division, 
distribution, and limitation of political power. The advo
cates of liberty and democracy stood for the policy ofre
stricting and limiting governmental authority, while the op
ponents of individual liberty and political democracy favored 
the centralization of political power. 

The significance of this struggle, however, is not always 
understood by the public. The real issues· often, in fact 
generally, lie far below the surface of political controversy 
and are either unsuspected by the people or but vaguely 
apprehended. It requires exceptional intelligence to see 
more than the direct and immediate effects of political 
causes, although such ,effects may be of slight importance 
in comparison with the indirect and ultimate consequences. 
For this reason the vital questions of politics are often out
side the field of popular interest. 

The course of political development, even in a society 
organized as a political democracy, is thus only superfi
cially and in no determining sense subject to popular control. 
There is a high degree of continuity in institutional develop
ment, in legislation, in governmental policies, which at any 
given time operates to restrict the choice of both means and 
ends. Only those who see far ahead, who und~tand ulti
mate consequences as well as. immediate effects, are likely 
to have an appreciable influence in determining the direction 
of political development. ~heoretically, public opinion is 
the final arbiter in a democratic state, but, in practice, com
monly accepted opinion, even under a purely democratic 
form of government, can hardly be regarded as a determin-
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ing political force. Popular control will never become an 
actuality until the people generally acquire a much higher 
degree of political intelligence than any community has thus 
far possessed. Effective control of the state means much 
more than the dependence of public officials on popular ap
proval for continuance in office. 

The political situation at any given time is infiniteiy com
plex. It is the outcome of innumerable forces, tendencies, 
and conditions - economic, religious, social, political
which very largely determines the course of development in 
the immediate future. 

Institutions and laws are not manufactured. They come 
into existence as a result of slow gro)"th and development. 
The most radical innovations in institutional arrangements 
or in legislation are, after all, but slight adaptations to meet 
some change in viewpoint or purpose. No matter how demo
cratic the form of the state, institutions and policies yield 
but slowly to the pressure of public opinion. Only those in
fluences which persist through a considerable period of time 
are likely to leave a permanent impress upon institutional 
life. The significant movements may lie far below the sur
face of politics, unseen and unsuspected by those whose 
lives are destined in the end to be profoundly affected by 
them, or, if their influence is felt, they may seem to be due 
to purely natural causes and not to conscious human pur
pose. But in the growth of institutional arrangements, con
scious planning and farseeing purpose have a much more 
important place than is· generally recognized. This intelli
gent continuing purpose which leaves its impress on political 
development is less likely, however, to be that of a popular 
majority than of some small compact class-conscious group 
which realizes that no momentary effort can achieve per
manent results. Significant movements are likely to repr~ 
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sent the viewpoint and interests of intelligent and active 
minorities and may be wholly opposed to the real interests 
of the popular majority. 

But few people possess the political intelligence and ca
pacity for sustained cooperative effort required in those who 
influence the course of public affairs. The interest of the 
ordinary person in politics is largely confined to the present 
and the immediate future. He does not realize how largely 
control of the state as a going concern is conditioned by the 
past, and that present political control is less effective for 
the. purpose of securing immediate results than for deter
mining the direction of future development. It is the direct 
and immediate results of political control that interest the 
majority, yet these may be of minor importance compared 
with the indirect and ultimate consequences which only a 
few foresee. Such control of political development as is 
possible is, in fact, less a control of the form and functions 
of the state as it now is than as it will be in the future. 
Little may be done in the way of bringing about immediate 
reforms in the state or its policies; but much may be ac
complished in laying the foundation for future changes and 
in giving direction to future development. It is here, how
ever, that democracy is weak. Popular interest is focused 
on that part of the political field which yields immediate re
sults, but in which present control is least effective, leaving 
the evolution of the state to chance, or to the guidance of 
interested minorities. 

The history of the United States, hardly less than that of 
the older countries of Europe, is an example of the potent 
influence of minorities. Minority control has in this coun
try, however, been so skillfully clothed in democratic forms 
that it has been less obvious than in countries where the out
ward form of the old order still survives. But that it has 
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been highly effective here can not be doubted. This, of 
course, does not mean that public opinion has been without 
influence, or that the minority has been able to have its way 
about matters in which the general public were actively inter
~sted. But because the minority sees farther ahead than the 
~jority, is looking to the indirect and ultimate results in 
which the mass of the people have little or no interest, it is 
generally able to plan and guide the course of events so as to 
accomplish its purpose in the end. This is illustrated in an 
the greater outstanding events that mark the course of our 
political development. 

No political doctrine was more generally accepted at the 
time of the Revolution and in the period immediately follow
ing than the idea that all political power should be strictly 
limited. The application made of this doctrine in framing 
the Constitution of the United States emphasized the limita
tion of the power of the popular majority. The government 
itself, which in the main was designed to represent the minor
ity, was set over against the people as a check on their 
power. This situation foreshadowed, and made inevitable, 
a movement toward governmental absolutism. The minor
ity, represented by the officeholding class, and the influen
tial groups most active in politics, were naturally desirous 
of augmenting their own influence by strengthening the 
government and weakening the popular checks which 
restrained it. This struggle between governmental and 
popular authority began with the adoption of the Con
stitution and has continued in one form or another ever 
since. 

When the government was established under the Consti
tution, its powers were supposed to be limited thereby. 
Just how the limitations were to be enforced was a matter 
to which public attention had not been directed and which 
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even the framers of the Constitution themselves had largely 
ignored. There were some influential members of the fed
eral constitutional convention who hoped that eventually 
the function of enforcing the Constitution would devolve on 
the federal judiciary. But there is no ground for believ
ing that this viewpoint was accepted by the convention as a 
whole, or even by any influential class of that time, such as 
the legal profession. It would be a serious mistake to assume 
that the value which the fathers attached to written consti
tutions was in any way associated in their minds with the 
exercise of this power by the courts. They recognized the 
fact that a written document is necessary where there is a 
break. with the past, as in the American colonies after the 
Revolution. The various elements of which society is com
posed can be harmonized and brought into orderly coopera
tive relations only on the basis of a definite written agree
ment or constitution. 

According to the political thought of the time, there were 
two ways in which the limitations. of a written constitution 
could be enforced. One was through public opinion operat
ing upon the government from without. The other was the 
check. and balance plan of organization, under which, it was 
assumed, any attempt by any organ of government to exer
cise authority not clearly conferred upon it by the constitu
tion would be resisted by the other branches of the govern
ment, or, if attempted by the federal government as a whole, 
by the united opposition of the various state governments. 
Each branch of government, under the theory of checks and 
balances, was conceived to be charged with the duty of inter
preting and enforcing the constitution. Its interpretation 
did not, however, become authoritative until acquiesced in 
by the other coordinate branches of the government. The 
check. and balance idea. consistently applied, would have 



CONSTITUTION-INTERPRETING POWER 87 

made the constitution-interpreting power, no less than statu
tory enactment, subject to constitutional limitations. 

Soon after the adoption of the Constitution, the struggle 
between those who wished to extend governmental control, 
apd those who sought to enlarge popular control, began to 
t*rn on the method of interpreting the Constitution. The 
Alien and Sedition laws, enacted by the Federalists, were 
opposed by the Anti-Federalists as unconstitutional. This 
immediately brought the question of the method of enforc
in~ constitutional limitations into the arena of political con
troversy. It was obvious that where a provision of the Con
stitution was designed to limit the powers of a governmental 
organ, it could be effectively nullified if its interpretation 
and enforcement were left to the authorities it was designed 
to restrain. Clearly, common sense required that no organ 
of the government should be able to determine its own pow
ers. To take any other view of the matter would enable 
public officials to override the checks on their powers im
posed by the Constitution. 

A fair interpretation of the general purpose of the framers 
would deny, not only to any branch of the general govern
ment but to the federal government as a whole, the right to 
determine its authority under the Constitution. Had they 
intended that any branch of the federal government should 
have the right to determine its own powers, or that the fed
eral government as a whole should interpret and enforce the 
constitutional limitations on its authority, and had they 
made this intention clear in the wording of the Constitution, 
it can not be doubted that the plan of government proposed 
would have been overwhelmingly rejected. Limitation of 
authority was the basic principle of the document. It 
was designed in good faith to impose not nominal but 
actual checks, not upon the various branches of the federal 
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government alone but upon the federal government as a 
whole. 

it was assumed by the people that the new government 
was to be actually limited by the Constitution. If such were 
to be the case, the federal government could not be per
mitted to determine the limits of its own authority, since 
this would make it, and not the Constitution, supreme. If, 
then~ in enacting the Alien and Sedition laws the general 
government had exceeded its authority, how were the consti
tutional restraints to be made operative? This question the 
Constitution did not answer. But in the absence of any 
express provision in the Constitution itself concerning the 
method of enforcing its limitations, it was necessary to find 
suitable means of making them effective. 

To have suggested, when the Constitution was submitted 
for ratification, that the federal government itself was the 
proper instrument for enforcing the checks on its own pow
ers would have been regarded as too absurd to merit con
sideration. Of course, the plan of government provided for 
in the Constitution made each of the coordinate branches a 
check on the others, and this check and balance arrange
ment might have served the purpose of enforcing constitu
tional restraints imposed upon a single coordinate branch of 
the government; but when the question pertained not to the 
checks imposed on an individual branch of the government 
but upon the government as a whole, it was necessary to 

'look beyond the federal government for the means of mak
ing them effective. Each branch might be eXpected to ex
ercise such powers as it possessed to protect itself. against 
assumption of undue federal authority by any other branch; 
but when it was not merely a matter of the distribution of 
powers within the federal government itself, but rather the 
scope of federal authority - the limitations imposed to pre
vent it from encroaching upon the powers reserved to the 
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states, or to the people of the United States '- neither the 
federal government as a whole nor any of its organs could 
be safely entrusted with the enforcement of the constitu
tional restraints. 

The enforcement of the constitutional limitations imposed 
upon federal authority was dealt with in a rather vague and 
indefinite manner in the Federalist papers. In number 
forty-six of The Federalist, Madison discusses the ques
tion of keeping the federal government within the limits 
fixed by the Constitution. The only means of opposing 
federal aggression mentioned in his discussion of the 
matter are the disquietude, disapproval, and resistance of 
the people on the one hand, and of the state governments 
on the other. He maintained that the state governments 
were advantageously situated for ~e purpose of resisting 
any undue extension of federal powers and that, secure in 
the loyalty of the people, their opposition would be such 
that the "federal government would hardly be willing to 
encounter" it. 

The Virginia Resolutions (x798), drawn by Madison, de
clared " that, in case of a del~berate, palpable, and dangerous 
exercise of other powers not granted . . . the States . . . 
have the right and are in duty bound to interpose for arrest
ing the progress of the evil, and for maintaining within their 
respective limits the authorities, rights, and liberties apper
taining to them." 

In the Kentucky Resolutions of 1798, it was affirmed 
" that whensoever the general government assumes undele
gated powers, its acts are unauthoritative, void, and of no 
force: . •. That the government . . . was not made the 
exclusive or final judge of the extent of the powers dele
gated to itself; since that would have made its discretion, 
and not the Constitution, the measure of its powers; but that 
as in all other cases of compact among parties having no 
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common Judge, each party has an equal right to judge for 
itself, as well of infractions as of the mode and measure of 
redress." In the original draft of these Resolutions, writ
ten by Jefferson, it was asserted that where the federal gov
ernment assumes powers not delegated to it, nullification by 
a state of such unconstitutional acts is the rightful remedy. 
This was omitted ·from the Resolutions as adopted, but the 
Kentucky Resolutions of 1799 embodied the substance of 
Jefferson's proposal. They declared" That a Nullification 
by those sovereignties [the states], of all unauthorized acts 
done under color of that instrument is the rightful remedy." 

There were some among the members of the federal con
stitutional convention who, like Hamilton, desired to cen
tralize authority in the general government; but this was 
not the generally accepted view of that body. Conservatives 
as they were, the members of the convention nevertheless be
lieved in the limitation of governmental powers. They cer
tainly wished to construct a constitutional barrier which de
mocracy could not override; but this did not imply a belief 
in, or desire to establish, governmental supremacy. The 
framers of the Constitution as a whole accepted without 
question the eighteenth century belief in the system of checks 
and bailances, and the Constitution must be regarded as an 
attempt to adapt this theory to what they conceived to be the 
needs of the country. The greatest need, as they viewed the 
situation, was for the limitation of governmental authority. 
But it was, they believed, the state governments whose pow
ers most needed to be restrained. And this could be accom
plished only by creating a general government strong enough 
to function as an actual check on the states. 

That the Constitution was designed to limit the powers 
of the state governments and increase those of the general 
government can not be denied. The Articles of Confedera-
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tion had effectively closed the door against the assumption 
of undelegated powers by the general government, through 
the declaration that "each state retains its sovereignty, 
freedom and independence, and every power, jurisdiction 
and right, which is not by this confederation expressly dele
gated to the United St:ates in Congress assembled." 1 This 
clearly limited the powers of the general government to 
those expressly conferred, and thus placed an almost insur
mountable obstacle in the way of the growth of federal au
thority at the expense of the states. By omitting the word 
"expressly," the framers of the Constitution of the United 
States laid a foundation for the doctrine of implied powers, 
through which the authority of the general government may 
be extended practically without limit. It is fair to assume, 
however, that their purpose was not to make the federal 
government supreme, but to make it a more effective check 
on the power of the states. 

The framers of the Constitution appropriated the name 
" Federal" as descriptive of the plan of governmental or
ganization which they favored. And so far as all public 
discuss!on at that time indicated, they meant by this to 

make the division of powers between the states and the gen
eral government such that neither would be able to encroaoh 
on the other. Certainly this was the view of the proposed 
Constitution presented to the public by those who urged its 
ratification. But while the fathers believed in federal gov
ernment, they did not believe in a loosely organized political 
system, such as existed under the Articles of Confederation, 
which left the separate states without adequate central 
check. In making provisions for needed restraints on the 
powers of the states, however, they were not seeking to es
tablish a general government with unlimited authority. The 

1 Article n. 
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very name, "Federal," which they adopted, whether de
scriptive of their purpose or not, was intended to imply, and 
was understood by the people to imply, such a balanced dis
tribution of political powers between the states on the one 
hand and the general government on the other, as would 
make it possible for the former to oppose successfully any 
attempt on the part of the latter to exercise powers denied 
to it by the Constitution. If" federalism" was anything 
more than a political catchword to secure the support of the 
people by misrepresenting the purpose of the Constitution, 
it meant that the autlwrity of the general government was 
restricted no less than that of the states. 

It was John C. Calhoun who later developed this view of 
the Constitution, in treatises which for convincing argu
ment have never been equaled in all the literature dealing 
with constitutional interpretation.s He assumed that the 
Constitution was designed, as the Federalists proclaimed it 
was, to establish a balance of power not only between the 
several branches of the general government, but also be
tween the general government on the one hand and the states 
on the other. Being a fundamental law which was to con
trol both the federal government and the states, it must, of 
course, he interpreted in a manner calculated to give effect 
to this purpose. It was obvious that neither the state nor 
the general government should have the final and exclusive 
right to interpret the law which limited its own powers. 
Since the Constitution was a law made not by, but for, the 
government, its interpretation cQuld not be left to any gov
ernmental organ, or even to the government as a whole. Con-· 
stitution-interpreting power was in essence constitution
making power, and should be under the control of those 

I DisquisitioIJ "" Govemmerd atuI Discourss "" ,las COIIS,".tiOll tJPIll 
Gov_'" 01 ,las UJlited States, Works, vol. I. 
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agencies in which the Constitution itself had lodged the 
power of amendment. The federal government would, of 
course, be in a sense a constitution-interpreting agency, but 
its interpretation would not be final if contested by the 
states. Should a state regard as unconstitutional a law 
passed by Congress it could declare such a law null and void 
within the limits of its jurisdiction. Such action on the part 
of a state would require the federal government to abandon 
the law in question or appeal to the only tribunal which the 
Constitution provided for making important changes in the 
system of government. Unless mooted constitutional ques
tions were to be finally decided by the process of formal con
stitutional amendment, actua:l. changes in the government 
could be made under the guise of mere interpretation. In 
order to preclude all changes except those approved by the 
regular process of amendment, the constitution-making au
thorities established by the Constitution must of necessity 
be regarded as the final tribunal for settling all doubtful 
questions of interpretation. 

According to Calhoun, neither the state nor the general 
government was to be regarded as superior or inferior. Each 
had a field definitely assigned to it by the Constitution, 
upon which the other was forbidden to encroach. Although 
he referred to the states and the federal government as co
ordinate sovereignties, he did not think. of them as in any 
sense really sovereign. This was precluded by the Ameri
can theory of a constitution as a fundamental law to which 
the government itself was required to conform. The Con
stitution was made, and could be interpreted and amended, 
only by the concurrent action of the federal and state gov
ernments. Since every exercise of constitution-making 
power, whether by formal amendment, or less obviously by 
interpretation, involved the cooperation of both federal and 



94 CONSTITUTION-INTERPRETING POWER 

state governmental agencies, it would be impossible for 
either to extend its powers at the expense of the other. 

The framers of the Constitution, Calhoun maintained, in
tended that the powers of the general government should be 
strictly .limited. This was clearly indicated in the check. 
and balance plan of organization by which the states were 
to be an effective check upon the federal government. 

From the very beginning of our political history, there 
has been a constant struggle between conservatism and lib
eralism. The line of demarcation between these contending 
forces has at times been somewhat blurred. Often the issues 
have been confused and misrepresented, but. fundamentally 
it has been a struggle between those who would limit and dif
fuse political power and those who would centralize and 
extend governmental authority. 

The adoption of the Constitution was, in form, a compro
mise between the advocates of centralization and decentral
ization, of class and mass rule. In appearance, the new 
government conformed to the avowed purpose of the found
ers in that it was strictly federal. It can not be doubted, 
however, that some of the more farseeing of the framers of 
the Constitution, such as Alexander Hamilton, much as they 
may have desired for practical reasons to be known as Fed
eralists, were really seeking to lay the foundation for a gov
ernment which they hoped would in time become essentially 
national. The Constitution, accepted as a purely federal 
document, could be easily adapted to the purposes of those 
who wished to give a national trend to political develop
ment, provided the states could be deprived of any share in 
the constitution-interpretirlg power. This question, which 
became a subject of controversy as soon as the Constitution 
was adopted, and was debated for more than half a century, 
was finally decided only as a result of the Civil War. 



CHAPTER VI 

THE ORIGIN AND SIGNIFICANCE 
OF THE JUDICIAL VETO 

It would be impossible to understand constitutional de
velopment in the United States without keeping constantly 
in mind ,the important fact that the Constitution was framed 

. by lawyers and that its interpretation fmm the beginning 
has been under their control. In the course of English con
stitutional development, there had come about what may be 
called a deification of law as such. The conception of di
vine or natural law and the idea of the sociall contract im
plied the belief tlhat all officials were subject to thefunda
mentJal law. This idea of the supremacy of natural,law, 
which 'had its roots deep in religious and political thought, 
was extended by the courts and lawyers to include the 
common law. The body of rules constituting what was 
called the common law of England was represented as being 
made up of the unwritten usages and customs of the people 
interpreted and enforced by the courts. The assumption 
of popular origin conferred on the common law a prestige 
which it did not altogether deserve. Courts and lawyers 
sought to give to it a dignity and basic importance by ascrib
ing to it a purely popular origin, such as was by the social 
contract theory imputed to the state itself. This emphasis 
on the assumed popular origin of the common law did much 
to exalt it in the estimation of an uncritical public. 

It could not be seriously contended that the lawyers and. 
judges of seventeenth century England were devoted to 
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development of the Constitution. The survival of the idea 
of judicial supremacy in American political theory was, 
of course, largely the work of the politically conservative 
but influential members of the legal profession. They took 
the English conception of the common law as a fundamental 
popular law and sought to adapt it to the Constitution of 
the United States, though there was, in view of tlhe way in 
which this document was framed and adopted, no justifica
tion for the claim that it was an expression of the popular 
will. And just as the English lawyers had formerly looked 
upon the courts as tJheinterpreters and guardians of the 
common law, so the conservative American lawyers sought 
to vest the interpretation and guardianship of the Constitu
tion in the federal courts. If they had little faith in democ
racy, they doubtless felt that they were justified on the 
ground that the people generally were insufficiently informed 
and liable to be misled. The leaders of the so-called Fed
eralist party clearly understood, and took advantage of, this 
lack of general political intelligence, for the purpose of 
moulding American political institutions in harmony with 
their own views. 

The Constitution as adopted was not, in the opinion of the 
more conservative Federalists, a sufficient protection against 
the dangers of democracy. It was not possible to ensure 
such protection without conservative control of constitu
tional interpretation. Gradually and skillfully the way was 
prepared for the exercise of the constitution-interpreting 
power by the judicial branch of the federal government. As 
the result of a carefully directed educational campaign ap
ilCaling to the popular belief in the necessity for checks on 
governmental authority, a popular conception of the Ameri
can system of government finally emerged, which envisaged 
the Constitution as a fundamental law imposed by the people 
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upon the government and enforced for them against the lat
ter by the courts. 

It is undisputed that only conservatives who held the 
lega,listic view of political institutions, such as Hamilton and 
James Wilson, supported the proposrul to give the courts the 
power of interpreting the Constitution in the beginning. 
It was clearly recognized by Federalist leaders that this 
could not be accomplished until a suitable attitude toward 
the judicial branch of the federal government had been 
created - a popular conception of the Supreme Court 
identical in its essential elements with the implicit faith 
which the loyal subject formerly had in the king, or the de
vout Catholic in the infallibility of the Pope. That the 
Supreme Court of the United States exercises a function in 
the American governmental system similar to that performed 
by the Pope in the Catholic Church is recognized by an 
eminent Catholic authority: 

"What, then, is the real doctrine of Infallibility? It 
simply means that the Pope, as successor of St. Peter, Prince 
of the Apostles, by virtue of the promises of Jesus Christ, is 
preserved from error of judgment when he promulgates to 
the Church a decision on faith or morals. 

" The Pope, therefore, be it known, is not the maker of 
the Divine law; he is only its expounder. He is not the 
author of revelation, but only its interpreter ...• 

Ie In a word, the Sovereign Pontiff is to the Church, though 
in a more eminent degree, what the Chief Justice is to the 
United States. We have an instrument called the Constitu
tion of the United States, which is the charter of our civil 
rights and liberties. If a controversy arises between two 
states regarding a constitutional clause the question is re
ferred, in the last resort, to the Supreme Court at Wash
ington. The Chief Justice, with his Associate Judges. 
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examines into the case, and then pronounces judgment up0!1 
it; and this decision is final, irrevocable and practically 
infallible." 1 

The Declaration of Independence by its indictment of- the 
old order and its emphasis on individual rights, and the Con
stitution of the United States by the very form of political 
organization which it provided, reflected distrust of govern
mental agencies. Yet those who favored judicial supremacy 
were under no misapprehension as to its nature and its ulti
mate effect on the American system of government. Though 
not such professedly, the proposal to give the courts the 
constitution-interpreting power was in reality a plan to 
centralize and strengthen governmental authority, and to 
make it more or less independent of the people. The prob
lem was to find a way of giving this power to the judiciary 
which would satisfy those who had a sentimental but undis
criminating faith in popular government. 

To accomplish this was less difficult than would have been 
the case had the Revolution brought about any profound 
changes -in the intellectual arid moral basis of the state. 
After the excitement and enthusiasm of the War had sub
sided, the people were but little influenced in their political 
ideas and attitude by the fact of independence. The elim
ination of king and hereditary nobility, which had long been 
essential parts of the political order, did not mean a cor
responding change in the political outlook of the ordinary 
citizen. The passive attitude toward government which 
characterized loyal subjects of monarchy was an inevitable 
though unfortunate inheritance of the democratic state. 
Faith in public officials and governmental agencies, though 
shaken temporarily by the Revolutionary movement, was 
not destroyed. 

1 James Cardinal Gibbons, TIle Faith of Our Fathers, ch. XI. 



100 THE JUDICIAL VETO 

The advocates of judicial supremacy were careful to 
support it not as a conservative safeguard,· but as a means 
- assumed to be necessary - of protecting popular rights 
and enforcing the constitutional checks on public officials. 
Every effort was made to create the impression that the 
Supreme Court of the United States was designed to protect 
the people, and, by its position under the Constitution, was 
admirably fitted to serve as the authoritative interpreter of 
their will. Much was said about the Constitution as the 
people's law, about the danger of governmental encroach
ment on the rights reserved to individuals in the Constitu
tion, and the need of a protecting agency that would stand 
between the people and the government and annul such acts 
of the latter as were in conflict with the Constitution of the 
United States. 

In all this propaganda in support of the extension of 
judicial authority, it was tacitly assumed that the judiciary 
was something outside of, and apart from, the regular ma
chinery of government; that it was merely the mouthpiece or 
instrument of the law itself; that to give to the Supreme 
Court the final power of interpretation would, in effect, 
make the people's will, as expressed in the Constitution, 
self-enforcing. This notion of the Supreme Court as an 
impersonal organ of the Constitution, uninfluenced by prej
udice, passion, or interest, was gradually and adroitly in
sinuated into the public mind by the conservatives who 
wished to make the Constitution yield not to popular, but to 
ruling class, sentiment. It 'Was the method of selecting fed
eral judges, their life tenure, the security afforded them by 
the Constitution against removal, their independence of 
public opinion, which made it seem desirable to conservatives 
of the Hamiltonian type to bring about general acquiescence 
in an interpretation of the Constitution which would lay the 
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foundation for judicial supremacy. It is obvious that if the 
Constitution had made judges directly dependent upon the 
people through direct election, short term of office, or an 
easy method of removal, there would have been no con
servative movement to extend the political power of the 
courts. 

It is an interesting commentary on the state of general 
political intelligence that a small, shrewd minority, by the 
repeated avowal of democratic aims, could successfully carry 
out a design which, in effect, profoundly modified the Con
stitution as it was represented to, and understood by, the 
public at the time of its adoption. There is probably no 
other instance in the whole history of constitutional develop
ment where public opinion has been so misled as to the fun
damental nature of a political arrangement. The ostensible 
purpose in advocating the assumption of the veto power by 
the courts Was to provide a means of enforcing constitu
tional restraints; but the real purpose was to centralize p0-

litical authority largely in the Supreme Court of the United 
States, and, throu~h the power of final interpretation, to 
make the Constitution an adequate bulwark of conservatism. 
By all legalistic writers, this power has been and still is de
fended as one naturally and necessarily belonging to the 
courts wherever there is a constitution of the check and 
balance type. How, they ask, can a system of checks and 
balances really restrain public officials, unless there is some 
one organ of government whose duty it is to enforce these 
limitations? This line of argument is, no doubt, more or less 
effective with those who still retain an essentially monar
chic attitude toward government. It appeals to that large 
number of politically inactive and undiscriminating citizens 
who profess belief in democracy without understanding its 
significance, and who readily accept the comforting sugges-
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tion that the Supreme Court is the natural guardian and 
protector of their constitutional rights. 

It seems almost unbelievable that in a community accept
ing the political theory of checks and balances, there could 
have been developed a general belief in judicial supremacy. 
In all their essentials these two ideas are inherently opposed. 
The former is in essence the theory that political power 
should be divided and diffused in order that it may be effec
tively limited. The latter centraIizes authority in the Su
preme Court, where it is subject to no effective political 
limitation. By grafting the idea of judicial supremacy upon 
the syStem of checks and balances, the conservatives virtu
ally destroyed the form of government they professed to be 
conserving. The redistribution of powers thus brought 
about effectively subordinated the democratic element in the 
government, and placed predominant authority in that 
branch which was so constituted as to be safely beyond the 
reach of public opinion. 

In laying the foundation for the acceptance by the public 
of the doctrine of judicial supremacy, much use was made of 
the idea that the people were the ultimate source of political 
power. Strictly speaking, this did not imply popular sov
ereignty as that term is now understood, since, as explained 
above, all political power, even that of the people themselves, 
was conceived to be limited. But though a rather vague and 
indefinite notion, it was assumed that the authority of the 
people, even if limited by natural law, was superior to any 
other authority in human society. 

The courts~ which under the conservative plan were to be 
the final interpreters of the will of the people as expressed in 
constitutions, regarded themselves as entrusted with the 
duty of enforcing those basic principles implied in the term, 
natural law, not only against the other branches of the gov-
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ernment, but even against the people themselves. It was 
largely this conception of natural law in relation to human 
authority which in the early decades of our history supplied 
the courts with a pretext for claiming the right to declare 
laws null and void. If they were the guardians of this 
higher law, it followed logically that they should refuse to 
enforce any statute which was in conflict therewith. This 
left the way open for the development of the judicial veto, 
regardless of the powers held to be conferred upon the courts , 
by constitutions. 

That judges were feeling their way as the guardians of 
natural law toward the exercise of the veto power is clearly 
revealed in many decisions of the pre-Civil War period. In 
the Georgia land grant case of Fletcher v. Peck, decided in 
1810, the unanimous opinion of the United States Supreme 
Court, written by Chief Justice Marshall, may be regarded 
as indicative of the early judicial attitude. In this case the 
Court held that cc the state of Georgia was restrained, either 
by general principles which are common to our free institu
tions, or by the particular provisions of the constitution of 
the United States." I Apparently, the Court itself had some 
doubt at that time as to the best way of justifying the exer
cise of the veto power. The Constitution had not then been 
deified; its future was more or less uncertain; and the posi
tion and powers of the federal judiciary were problematical. 
This, no doubt, explains the Court's reference to, and em
phasis on, cc general principles" as a ground for its decision. 
Justice Johnson, in a separate opinion, makes it clear that he 
did not look to the Constitution, but to general principles as 
the source of the Court's power to declare the statute in 
question null and void. cc I do not hesitate," he said, .. to 
declare that a state does not possess the power of revoking 

16 Cranch 87. See also Calder v. Bull, 3 Dallas 388 (1798). 
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its own grants. But I do it, on a general principle, on the 
reason and nature of things; a principle which will impose 
laws even on the Deity. . . . I have thrown out these ideas, 
that I may have it distinctly understood, that my opinion on 
this point is not founded on the provision in the constitution 
of the United States, relative to laws impairing the obligation 
of contracts." 

Legalistic thought of this period was strongly influenced 
by the belief in an overruling law of nature which it was the 
duty of the courts to recognize and enforce. Property rights 
were conceived to be protected by natural law, even against 
the government itself. Story, who was appointed to the 
Supreme Bench the year following the decision in Fletcher 
v. Peck, says: "Whether, indeed, independently of the con
stitution of the United States, the nature of republican and 
free governments does not necessarily impose some re
straints upon the legislative power, has been much discussed. 
It seems to be the general opinion, fortified by a strong cur
rent of judicial opinion, that, since the American revolution, 
no state government can be presumed to possess the tran
scendental sovereignty, to take away vested rights of 
property." • 

Although no device that ingenuity could suggest was over
looked in the effort to convince the uncritical public that 
courts must be clothed with the power to annul legislation 
in order to enforce compliance on the part of the other 
branches of government with the will of the people as ex
pressed in the fundamental law, court decisions, both state 
and federal, have indicated a pronounced· distrust and fear 
of democracy. This attitude was clearly revealed about the 
middle of the nineteenth century in a series of opinions on 
the referendum, which arose in connection with the attempt 

• Commentaries on the Constitution of the United States. sec. 1399. 
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to enact temperance legislation of the prohibition or local 
option type. Legislatures were unable to resist the popular 
pressure for anti-liquor laws, but in passing them they hit 
upon the device of making their validity depend upon the 
approval of the people, as expressed by a direct vote on the 
proposed law. All general state statutes referred by legisla
tures to the voters, and by them approved, were held by 
the courts to be null and void. 

The grounds upon which these decisions were based 
reflect pronounced hostility to direct popular control of gov
ernmental policies. One of these cases, Parker v. Common
wealth, decided by the Supreme Court of Pennsylvania in 
1847, involved the validity of a local option law. The court 
held that inasmuch as the government of Pennsylvania was 
one of limited authority, " it is, therefore, not to be denied 
that the action of its legislature may be invalid, though it 
contravene no express provision of the constitution, if it be 
in violation of the spirit of that instrument, and the genius 
of the public institutions designed to be created by it." 4 

This was followed by a long discussion of the evils and dan
gers involved in the submission of laws to popular vote, in 
which the court emphasized "the imminent danger that, 
in the absence of a sense of responsibility, the surest guar
anty of social justice, the rights of the minority would be 
disregarded by a majority seeking only the gratification of 
its own desireS or the advancement of its peculiar opinions." 

The court evidently recognized the fact that the Constitu
tion of Pennsylvania did not afford sufficient justification 
for the exercise of the judicial veto in the case of this particu
lar law. Since the government of Pennsylvania was not one 
of enumerated powers, and the submission of this law to the 
people violated no constitutional provision, it was clear that 

• 47 American Decisions 480. 
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the court could not defend judicial annulment without dis
covering some higher law or principle apart from the written 
constitution, with which the law in question could be held to 
conflict. The court supplied this need by assuming the 
existence of a more subtle and intangible thing than the 
written constitution, which it called the "spirit of that 
instrument" and which necessarily depended less upon the 
written constitution than upon the political and economic 
views of the judges themselves. StilI farther removed from 
the realm of constitutional fact, and even more distinctly 
an emanation of judicial fancy, was the cc genius of the 
public institutions designed to be created" by the consti
tution. The court in this case not only professed to be 
the guardian of the constitution, but, in effect, assumed the 
additional role of interpreter of its spirit and of what it called 
the genius of public institutions. The foundation which the 
court sought to lay in this case for the exercise of its legis
lative powers was sufficiently broad to bring practically all 
legislation under its control. 

The principal proclaimed - that a law which does not 
violate the constitution may nevertheless be void - was 
one which had persisted in legalistic political thought from 
the beginning of our constitutional history. But with the 
progress of democracy and the growth of the belief that our 
constitutions are and ought to be the people's overruling law, 
the courts were more and more constrained to base the 
judicial veto upon purely constitutional grounds. In doing 
so, however, they did not propose to surrender any of the 
power which accrued to them under the earlier assumption 
that they could invalidate any law which they might hold to 
be in conflict with general principles. This attitude accounts 
for the extension of the constitution to include those sub
limated products of judicial refinement - the spirit of the 



THE JUDICIAL VETO 107 

constitution and the genius of the institutions created 
by it. 

In order to defend its position, the court had to show that 
the submission of laws to the voters, though not forbidden 
by specific constitutional provision, was, nevertheless, in
consistent with the nature and purpose of the government 
created under the organic law. This task was not an easy 
one, in view of the fact that the constitution of the state 
declared: "That all power is inherent in the people, and all 
free governments are founded on their authority, and insti
tuted for their peace, safety, and happiness. For the ad
vancement of those ends, they have at all times an unalien
able and indefeasible right to alter, ref0!1D, or abolish their 
government, in such manner as they may think proper; " and 
.. That no power of suspending laws shall be exercised, unless 
by the legislature or its authority." 

These declarations of the Pennsylvania Constitution of 
J838 are merely restatements of political principles formu
lated by John Locke in his Two Treatises on Civil Govern
ment. "The legislative," he says, .. cannot transfer the 
power of making laws to other hands, for it being but a dele
gated power from the people, they who have it cannot pass 
it over to others. The people alone can appoint the form of 
the commonwealth, which is by constituting the legislative, 
and appointing in whose hands that shall be. And when the 
people have said, , We will submit, and be governed by laws 
made by such men, and in such forms,' nobody else can say 
other men shall make laws for them; nor can they be bound 
by any laws but such as are enacted by those whom they 
have chosen and authorized to make laws for them." 5 

According to Locke's view, the people are in the position 
of a principal, and the legislature is merely their agent. It 

• Bk. n, th. XI. 
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follows that the powers of the lawmaking body are deter
mined by the rules which govern the relations between prin
cipal and agent. One of these well settled principles is that 
the agent can not, without the consent of the principal, dele
gate the power granted to him as agent. 

In American legalistic literature relating to the powers of 
the judiciary, we have a striking illustration of the way in 
which a doctrine that affirms the supremacy of the people 
has been employed to deprive them of effective political 

, control. The doctrine that public officials are agents of the 
people lies at the very foundation of the whole theory of 
popular government. In this country, however, the doctrine 
has been so perverted by conservative legalistic writers that 
it has lost entirely its original meaning. From Hamilton's 
defense of the Supreme Court in The Federalist down to the 
present time, it has been the starting point of all the ad
vocates of judicial supremacy. That the relation of the 
government to the people is that of agent to principal has 
been accepted by conservative writers as a convenient and 
useful political fiction, which has made it possible to secure 
public approval for institutional 'arrangements designed to 
prevent popular control. It is on the assumption that public 
officials are agents of the people and bound by their will as 
expressed in the constitution, that the courts have come to 
rest their claim to the veto power. What the public do not 
recognize and, indeed, are not expected to see is that the 
voice of a politically independent court is much less likely 
to be the voice of the people than is that of the more de
pendent legislative body. If the people generally could read 
and understand the opinion of the court in Parker v. Com
monwealth and other similar cases, it would tend to destroy 
the prevalent American political superstition that judicial 
supremacy is a means of enforcing the popular will. 
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'" To exercise the power of making laws delegated to the 
general assembly," says the court, "is not so much the 
privilege of that body as it is its duty, whenever the good of 
the community calls for legislative action. . .. Among 
the primal axioms of jurisprudence, political and municipal, 
is to be found the principle that an agent, unless expressly 
empowered, can not transfer his delegated authority to an
other, more especially when it rests in a confidence, partak
ing the nature of a trust, and requiring for its due discharge, 
understanding, knowledge, and rectitude. The maxim is, 
delegata potestas non potest· delegaTi.. And what shall be 
said to be a higher trust, based upon a broader confidence, 
than the possession of the legislative function? . . . It is a 
duty which can not, therefore, be transferred by the repre
sentative; no, not even to the people themselves; for they 
have forbidden it by the solemn expression of their will that 
the legislative power shall be vested in tht: general assembly. 
. . . An attempt to do so would be not only to disregard the 
constitutional inhibition, but tend directly to impress upon 
the body of the state thos~ social diseases that have always 
resulted in the death of republics, and to avoid which the 
scheme of a representative democracy was devised and is to 
be fostered." 

No one who will intelligently read these dec;isions can be 
under any illusion as to the attitude of the courts toward 
popular control of governmental policies. The political 
maxim that delegated powers can not be redelegated has been 
shorn by American judges of all its original significance as a 
democratic doctrine. It was used by Locke to support 
control by the people; American judges have employed 
it in their attempt to justify the limitation of popular author
ity. Locke denied the power of legislators, elected by and 
responsible to the. people, to pass their authority to make 
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laws on to others not thus designated by their principal, the 
people. But American courts under the pretense. of enforc
ing this doctrine have generally held that it does not permit 
the legislature to refer a proposed law.to the voters of the 
state. The only exception to this attitude was the recogni
tion by the courts in a number of states of the right of the 
legislature to submit laws of the local option type. 

Judge Cooley says with reference to these earlier referen
dum decisions: "May not any law framed for the State at 
large be made conditional on an acceptance by the people 
at large, declared through the ballot-box? If it is not' un
constitutional to delegate to a single locality the power to 
decide whether it will be governed by a particular charter, 
must it not quite as clearly be within the power of the legis
lature to refer to the people at large, from whom all power 
is derived, the decision upon any proposed statute affecting 
the whole State? And can that be called a delegation of 
power which consists only in the agent or trustee referring 
back to the principal the final decision in a case where the 
principal is the party concerned . . . ?" I 

According to Locke, "the legislative is the supreme 
power " in the state and to it the other branches of the gov
ernment are .distinctly subordinate. He assigned this place 
to the legislature as the direct and responsible agent of the 
people j but under the guidance of conservative thought, 
American political development has subordinated the legisla
tive branch, ostensibly to protect the people against mis
representation, but in reality to limit their power by limiting 
that of the governmental organ most responsible to their 
will. 

It is this judicial hostility to popular control that has been 
largely responsible for the rapid increase in recent decades 

I T. M. Cooley, Constitutional Limitations, p. 141, 6th ed. 
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in the size of state constitutions. The refusal of the courts 
to allow legisIatures to refer proposed laws to the people 
has led to the amendment of a number of state constitutions, 
by which the people have expressly conferred upon them
selves the powers denied to them by the judiciary. Since the 
courts had abandoned the right, originally claimed, to veto 
laws held to be in conflict with general principles, and had 
come to acknowledge constitutions as the source of their 
authority, judicial opposition to popular government could 
be overcome in many cases by a more detailed enumeration 
of the powers of the legislature and the people. The bulky 
state constitutions of the post-Civil War period are to be 
attributed in no small degree to this cause. Had the con
stitution-interpreting power been more amenable to public 
opinion, it is unlikely that our state constitutions would have 
approximated their present size. The effort of the courts to 
control legislation led the advocates of popular supremacy 
to favor conStitutions which, by elaborate and detailed pro
visions, minimized judicial control of fundamental law. 
This practice of enumerating in detail the powers of the 
people and the legislature is, of course, much criticized by 
conservatives, who desire to preserve intact the source of 
judicial supremacy. They would have a constitution include 
only general provisions, thus giving to the courts large 
powers of interpretation through which they could mould the 
constitution in conformity with their own politic~ ideas. 

This method of limiting judicial control has, however, 
little importance except in the strictly subordinate field of 
state legislation. The federaI Constitution is so difficult to 
amend that the Supreme Court of the United States very 
rarely has its power of interpretation interfered with in this 
way. Only two amendments designed to correct what was 
conceived to be judicial misinterpretation of the Constitu-
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tion have been adopted since our present form of govern
ment was established in the eighteenth century. The Elev
enth Amendment was the response of the states' rights 
advocates to the United States Supreme Court decision in 
Chisholm v. Georgia. The Sixteenth Amendment, adopted 
in 1913, overruled the Supreme Court's interpretation in the 
Income Tax decision of 1895. 



CHAPTER VII 

GOVERNMENTAL SUPREMACY UNDER TIlE 
GUISE OF POPULAR SOVEREIGNTY 

The judicial veto as a means of centralizing political power 
and extending and strengthening governmenuiI authority 
acquired a new significance with the distinction between 
state and government which political scientists of the con
servative school attempted to make near the end of the 
nineteenth century. This distinction, which is characteristic I 
of the viewpoint and method of American legalistic writers 
on political science, has been serviceable in the effort to 
provide a plausible justification for the legislative powers of 
American judges, and in augmenting the authority of the 
general government. The credit for this distinction is gen
erally given to Professor ]. W. Burgess, who may be re
garded as the chief academic champion of judicial supremacy. 

According to Professor Burgess, the government is con
trolled by the Constitution, which determines the nature 
and scope of its authority. Back of the Constitution is its 
creator, the state, clothed with sovereignty, which he de
fines as " original, absolute, unlimited, universal power over 
the individual subject and over all associations of subjects." 1 

The state as distinguished from the government, which is 
merely an organ of the state, consists of all those agencies 
and instrumentalities through which the people exercise the 
constitution-making power. 

This conception of the state always assumes, before it 

1 Poli~icGI Scieru;, "fill COflS~itUtiOMl Low, vol. I, p. 52. 
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reaches the public in diluted popular form, the attractive 
garb of popular sovereignty. And, indeed, it is the fact that 
the public can be easily induced to accept the sovereignty 
of the state as synonymous with the unlimited power of the 
people themselves, that has given the purely artificial dis
tinction between state and government an important place in 
recent political discussion. 

If institutional arrangements are to endure, they must 
retain the support of public opinion. But so-called public 
opinion is usually created for the people, rather than by 
them. The great majority have little more rational founda
tion for their political opinions than for their religious be
liefs. For this reason, it is safe to assume that they will not 
discover inconsistencies and contradictions that lie below the 
surface of political discussion. That the people politically 
organized constitute the state, that their power thus organ
ized as the state is unlimited, that their will as expressed in 
the Constitution is the supreme law by which all public 
officials are governed, is a conception that tends to inspire 
confidence in the representative character of our govern
mental sytem. It also flatters the vanity of the ordinary 
citizen by acknowledgment of his position as joint-proprietor 
of an all-powerful state. 

The assumption on which this distinction is based' will 
not, however, bear careful analysis. Pleasing as it may be 
to think· that the Constitution is the expression of the will 
of the people, the facts concerning the framing, adoption, 
amendment, interpretation, and enforcement of this instru
ment furnish no substantial basis for this belief. 

Our first constitution, The Articles of Confederation, was 
framed by the Continental Congress and ratified by the 
state legislatures. The people, as distinguished from the 
government, had no part whatever in its adoption. It was 
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wholly a governmental creation and could be regarded as an 
expression of the people's will only in so far as public opinion 
might be reflected in the acts of their federal and state legis
lative bodies. 'this constitution was as truly a legislative 
product as- is ordinary statute law. 

It was the federal legislature, the Congress of the Con
federation, that called the convention which framed the 
Constitution of the United States, and it was by the legis
latures of the several states that the members of that body 
were appointed. Hence, the only opportunity which public 
opinion had to exert any influence was when the Constitu
tion was submitted to the states. And although the members 
of the state conventions ratifying it were elected by the 
qualified voters, their power was limited to the question of 
accepting or rejecting the Constitution as submitted. 

All amendments to the Constitution are, in practice, pro
posed by the federal legislature and may be ratified either 
by the state legislatures or by conventions, as Congress may 
direct. The choice of ratifying agencies being left to Con
gress by the Constitution, that body has followed the in
variable practice of requiring ratification of amendments by 
the state legislatures. All formal changes in our constitu
tional system have been made, as our first federal constitu
tion was framed and adopted, by the federal and the state 
legislatures. Moreover, the Constitution as originally 
adopted and all amendments since made have been inter
preted wholly by governmental agencies. Any influence that 
the people have had upon the Constitution as it was origi
nally framed, upon the amendments thereto, or. upon the 
interpretation and enforcement of its provisions, must of 
necessity have been exerted solely through the medium of 
governmental agencies. And since the Constitution has 
become what it now is more largely by the process of inter-
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pretation than by formal enactment, the greater part of it 
may be regarded as mainly an expression of the will of that 
branch of the federal government which is independent of 
public opinion. 

It would appear from an inspection of state constitutions 
that they are in much larger measure under direct popular 
control than is the federal Constitution. But as hereinbefore 
shown, constitutional provisions can not be accepted at their 
face value. Their enforcement depending as it does so 
largely upon the cooperation of the very officials whose 
powers would be limited thereby, we find not infrequently 
that they are either enforced in a manner designed to defeat 
their purpose or entirely ignored. 

In the framing of a state constitution, except in such states 
as have the constitutional initiative, any influence which 
the public may have in determining the content of the con
stitution as submitted for ratification depends entirely upon 
the representative character of the convention. This body, 
brought into being for the sole purpose of framing a consti
tution or amendments thereto, is generally supposed to be 
more representative of the people than is the legislature. 
The facts, however, do not justify this view. There are 
fourteen state constitutions which make no provision for a 
constitutional convention" But whether the constitution 
expressly provides for the calling of such a convention or 
not, the exfent to which the body when called will be repre
sentative of the people is very largely under the control of 
the legislature. Nearly every constitution which contains a 
provision relating to apportionment of representation in the 
constitutional convention requires that it shall correspond 
either to that of the house or senate. But we have seen that 
In a majority of the states there are constitutional restric-

a W. F. Dodd. RevisiON and Amendme,,' 0/ Stat. COIIStitutiollS, p. 69. 
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tions on apportionment of representation in one or both 
houses. Moreover, we must remember that where a con
stitution requires apportionment of the legislature strictly 
according to popUlation we may, nevertheless, have a legis
lature that is in no true sense representative of the people of 
the state.' American legislatures have not as a rule shown 
much regard for the principle of apportionment according 
to population. Even where this rule is enjoined by the con
stitution, the legislature may disregard it and in practice fre
quently luis. And in those states which impose constitutional 
restrictions on the representation of the majority, the legis
latures in apportioning their members are likely to aggravate 
the effect of these restrictions. It is therefore not to be ex
·peeted that the apportionment of the members of a constitu
tional convention will be such as to make it a better medium 
of public opinion than the state legislature. And since the 
constitutional convention is usually representative of the 
majority only in a limited sense, it is safe to assume that a 
constitution framed by such a body will not reflect in all its 
provisions the public opinion of the state. 

But assuming that the convention does omit certain pro
visions which a majority of the voters wish to see included 
and incorporates others to which they are opposed, the 
people, as the ultimate source of authority, are supposed to 
have the right to accept or reject the work of the convention 
as a whole. But since only seventeen of our forty-eight state 
constitutions contain provisions requiring the submission of 
new constitutions to the people, it would seem that this sup
position is hardly borne out by the facts.· 

Although a few of the early state constitutions were sub
mitted to the voters, the use of popular ratification was 

• SuFII. 
• W. F. Dodd, Revision 11M Amendmen' 0/ Stllte Constitutions, p. 69. 
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negligible until after the extension of the suffrage. The 
early Federalists' view as to the proper method of ratifying 
constitutions was expressed by Chief Justice Marshall in 
McCulloch v. Maryland. Referring to the ratification of 
the Constitution of the United States by conventions chosen 
by the voters, he said that this was "the only manner in 
which they can act safely, effectively, and wisely, on such a 
subject." Ii The earlier enabling acts by which .Congress 
provided for the admission of new states did not require 
popular ratification. It was not until 1857, in the enabling 
act for Minnesota, that the desirability of popular ratifica
tion was recognized by Congress, although for nearly twenty 
years prior to this time all new constitutions had been sub
mitted to the people. Since the Civil War, however, every 
enabling act has required popular ratification. This con
dition imposed by Congress applies only to the constitution 
under which a state is admitted. Once admitted, a state Inay 
adopt a new constitution without submission to the people, 
unless some provision in the original constitution makes this 
procedure so clearly necessary that the courts will be com
pelled to enforce it. 

It is, however, by no means certain that we can rely upon 
the courts to enforce provisions requiring popular ratifica
tion. A provision of this type would naturally be regarded 
by the conservative legal mind such as we generally find in 
our higher courts as an undesirable, even if at times neces
sary, concession to public opinion. The attitude of courts, 
both federal and state, toward Ule question of majority con
trol in general and the referendum in particular has not been 
such as to warrant the expectation of hearty judicial ap
proval of the constitutional referendum. If courts have 
been hostile to the submission of statutes to the people, 

Ii 4 Wheaton 316. 
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they would be even less sympathetic with the policy of popu
lar ratification of constitutions. 

• It may be doubted whether, even in those states the con
stitutions of which expressly and unequivocally provide for 
popular ratification of both constitutions and constitutional 
amendments, submission to the people would under all cir
cumstances be enforced by the courts. Since the courts 
would probably not be in sympathy with the policy involved 
in sUbmitting constitutional law to a vote of the people, they 
would intervene to declare a constitution not thus submitted 
void: only if required to do so by the clearly established and 
generally recognized principles of constitutional interpreta
tion. 

It would probably be quite generally assumed that a con
stitutional provision clearly defining the method by which an 
existing constitution might be amended or replaced by a new 
one would be respected by all governmental agencies, in
cluding the courts. A study of American constitutional his
tory, however, will show that this assumption is not altogether 
supported by the facts. Our first federal constitution, the 
Articles of Confederation, provided that no change should be 
made in the system of government at any tUne, " unless such 
alteration be agreed to in a Congress of the United States, 
and be afterwards confirmed by the Legislatures of every 
State." • This provision was entirely ignored in framing 
and adopting the Constitution of the United States. The 
reason for disregarding it was the purely practical one that 
adherence to this method would probably have made the 
adoption of the new Constitution impossible. Hence, it was 
proposed that ratification by nine states should be sufficient 
for the establishment of the Constitution between the states 
so ratifying. 

• Art. xnI. 
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It was recognized by the framers that this procedure was 
irregular and needed some special justification, although at 
that time constitutional provisions did not have the high 
place in public esteem which they later acquired. The 
Articles of Confederation concluded with the declaration 
that they "shall be inviolably observed by the States we 
respectively represent, and that the Union shall be perpet
ual.'" The provision in the new Constitution that ratifica
tion by nine states was sufficient to dissolve the old Union 
and supplant it with the union between the states thus rati
fying, was so obviously in violation of the Articles of Con
federation that even the framers admitted it. Madison 
writing in defense of the method by which the new Constitu
tion was to be adopted said: 

" Two questions of a very delicate nature present them
selves on this occasion: I. On what principle the Confedera
tion, which stands in the solemn form of a compact among 
the States, can be superseded without the unanimous con
sent of the parties to it? 2. What relation is to subsist be
tween the nine or more States ratifying the Constitution and 
the remaining few who do not become parties to it? 

" The first question is answered at once by recurring "to 
the absolute necessity of the case: to the great principle of 
self-preservation; to the transcendant law of nature and of 
nature's God, which declares that the safety and happiness 
of society are the objects at which all political institutions 
aim, and to which all such institutions must be sacrificed." 8 

This is the argument always advanced in defense of revo
lution or revolutionary procedure. It is stressed in the Dec
laration of Independence and in various public documents 
of that time. The general principle that institutional ar
rangements must be sacrificed when the safety and happiness 

, Art. XIII. 8 Tile Federalist. No. 43. 
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of society require it is incontrovertible as a purely abstract 
proposition. It is the basis of the right of revolution implied 
in the social contract theory of the state, and has served a 
useful purpose by providing an ultimate popular check on 
irresponsible governmental authority. 

In political theory, the right of revolution was a purely 
popular .right - one which the people in extreme cases could 
exercise against the government itself, but never one which 
would justify governmental organs in ignoring the constitu
tional checks imposed upon them. Only the people them
selves could brush aside the restraints imposed by politiCal 
institutions, and they would exercise this power only when 
"the great principle of self-preservation" required it. 

To permit governmental organs, professing to act as the 
agents of the people, to ignore constitutional limitations on 
their authority, is to make the will of the government itself 
virtually supreme. To defend, as the Federalists did, dis
regard of the provisions of the established constitution in 
order to supplant it with one more to their liking was to lay 
an insecure foundation for the constitutional structure which 
they hoped to perpetuate; to ignore existing constitutional 
requirements in altering the form of government was to 
establish a precedent which future constitution-makers might 
follow, as much better suited to their purpose than the 
method of amendment or revision which the COI)stitution 
required. What is to prevent some party in the future, in 
possession of the governmental organization and pledged to 
bring about certain important changes in our constitutional 
system, from disregarding the amendment provision of our 
present Constitution, as its makers disregarded that of the 
constitution which it superseded? Certainly, a constitution 
which could not have been adopted except in violation of the 
one which preceded it can not be regarded as itself ade-
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quately protected against the danger of change by revolu
tionary procedure. Some time in the future when those in 
control may wish to change the form of government and find 
that it can not be done by following the difficult method of 
amendment prescribed. in the Constitution, they may, like 
the federal constitutional convention, disregard the require
ments of constitutional law and appeal from the Constitution 
to the " transcendent law of nature" in justification of their 
act! 

It was, perhaps, a recognition of this danger which led 
Madison to search for an additional justification of the 
course pursued in adopting the Constitution. An appeal to 
revolutionary procedure afforded precarious support for a 
constitution designed to secure stability and permanency in 
political arrangements. It was highly desirable to give to 
the new Constitution the appearance of legal regularity. 
This probably expl'ains why Madison, after defending its 
adoption by revolutionary procedure, attempted to show 
that there was, after all, no irregularity in the adoption of 
the Constitution. His contention was that the Articles of 
Confederation did not have the binding force of constitu
tionallaw. "It has been heretofore noted among the defects 
of the Confederation," he said, " that in many of the States 
it had received no higher sanction than a mere legislative 
ratification; " and since it had been ratified by the state 
legislatures, it,enjoyed no higher validity than a treaty.tO 
He did not mention, of course, that the Constitution he was 
defending might be justly criticized on the same ground. 
Although the method proposed for the ratification of the 

• South Carolina at the beginning of the Civil War justified her with
drawal from the Union on the ground that the American Revolution had 
established .. the right of a people to abolish a government when it becomes 
destructive of the ends for which it was instituted." Sou'll ClII'olituJ Dec
waUOff o/lndepmdencB, 1860. 

10 Tile Federalm, No. 4J. 
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Constitution was by conventions; all future amendments 
were to be ratified either by conventions or legislatures, as 
Congress might direct, and legislative ratification has, in 
fact, been required in all instances. It was, to say the least, 
inconsistent to claim that the Articles of Confederation 
lacked the binding force of constitutional law because of 
legislative ratification, in order to justify the proposed 
method of adopting a constitution which expressly provided 
a similar method of ratification for all amendments. 

If it be held that it is necessary in adopting a constitution 
to follow the method required by the constitution which it is 
to supersede, it would also be necessary to hold that our 
present federal Constitution was illegally adopted. The 
only way out of this dilemma is to assume with Madison that 
constitutional restraints on the power to amend may be dis
regarded if they conflict with the higher law of necessity; 
although this assumption would, for all practical purposes, 
place those in control of the government above the Constitu
tion which they are supposed to obey. 

The faith which most Americans have in constitutional 
guaranties is difficult to explain in view of the actual facts of 
our political history. What the people have not yet learned 
is that the efficacy of constitutional provisions, under our 
American system, depends upon the government itself. 
Constitutional guaranties may be deprived of their original 
significance by the process of interpretation, or they may be 
entirely ignored. 

The interpretation of the Fourteenth Amendment, adopted 
at the close of the Civil War, illustrates the dependence of 
constitutional law for its meaning and effectiveness on gov
ernmental cooperation. The construction placed on sec
tion I of this amendment. offers a striking example of the 
way in which judicial interpretation may change the charac-
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ter of a constitutional provision. "No state," it reads, 
"shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; 
nor shall any state deprive any person of life, liberty, or 
property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the 
laws." A student of American history would realize that 
such limitation on the power of the state governments as this 
provision imposed was not designed to hamper them in their 
efforts to protect the interests and promote the welfare of 
their citizens. Indeed, it merely denied to the states the 
power to deprive "citizens" and '.' persons" within their 
jurisdiction of rights without" due process of law." Since it 
was stated in general terms, one could, of course, read into it 
much or little, according to the viewpoint from which it was 
interpreted. The general intention of the amendment, how
ever, was obvious. It 'Was to protect" citizens" and "per
sons" against governmental authority exercised in a spirit of 
unjust discrimination - to guarantee to them, in the lan
guage of the amendment, "the equal protection of the law." 
Neither in this amendment nor in any other part of the Con
stitution can be found anything that even remotely suggests 
that private corporations are to be regarded as persons or 
citizens.ll Nor is there any reference either in the Consti
tution or in any of the amendments, to the corporate form 
of industry. Nevertheless, we find that this amendment, as 
interpreted by the courts, has been an important instrument 
for the protection of corporations against regulation in the 
interest of the public. Certain phrases in the amendment, 
such as "due process of law" and" the equal protection of 
the laws," have been made to do similar service in curtailing 

11 For a different view see Roscoe Conk1ing's argument in B. B. Kendrick, 
Tr., lourrtal 01 tr., loird Committe, 01 Fi/t,en 011 RecoftSt",,,ioIIj Colum
bill UllifJersity Studies ill History, Ecollomics ISnd PublU: lAw, vol. LXll. 
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the power of the states to give real protection to their citi
zens. It is this provision of the federal Constitution which 
has been made to supply the justification for a large number 
of United States Supreme Court decisions declaring uncon
stitutional, state laws designed to protect labor or regulate 
corporations. A careful study of these cases would reveal 
the true significance of the American doctrine of judicial 
supremacy. It would show how largely the effect of consti
tutional provisions depends upon the social, political, and 
economic opinions of the judges who exercise the final power 
of interpretation. The Court in these decisions has taken an 
amendment which clearly had in view the very definite pur
pose of protecting the former slaves, and, by a forced and 
undemocratic construction, given it an effect which no one 
could have foreseen at the time of its adoption. Designed to 
protect the rights of persons, it became in the hands of the 
Court the chief bulwark of corporate privilege. 

Section 2 of the Fourteenth Amendment provided that 
where a state deprives adult male citizens of the right to vote 
its representation in the lower house of Congress is to be 
correspondingly reduced. This provision did not prohibit 
but was designed to discourage changes in the suffrage which 
would have the effect of disfranchising the Negro. Congress 
has the power, and the Constitution makes it its duty, to en
force this section by enacting the necessary reapportionment 
legislation. But notwithstanding the fact that its enforce
ment would ~trengthen Republican control by reducing 
Democratic representation, it has been entirely ignored. 

The Fifteenth Amendment was designed to afford addi
tional and more direct protection for the political rights of 
Negroes. It denied to the states the power to withhold the 
right to vote, " on account of race, color, or previous condi
tion of servitude." This amendment, however, has become 
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practically a dead letter. Moreover, it is not surprising that 
so conservative a body as our Supreme Court should have 
had little desire to enforce it. In the case of Giles v. Harris, 
it was claimed that the suffrage provisions of the Alabama 
Constitution of 1901, which included the so-called grand
father clause, violated the Fourteenth and Fifteenth Amend
ments. The Court, however, declared that " relief from a 
great political wrong, if done, as alleged, by the people of a 
State and the State itself, must be given by them or by the 
legislative and political department of the government of the 
United States." 12 That this grandfather clause found in 
some of the southern states has more recently been declared 
unconstitutional in one or two cases does not materially 
affect the situation inasmuch as there may be the grossest 
kind of discrimination against the Negro in the administra
tion of suffrage provisions - such as the educational qualifi
cation - which in form apply to all alike. The attitude of 
the Supreme Court toward the disfranchisement of the Negro 
is probably fairly indicated in the case of Williams v. Mis
sissippi. It was contended that the constitution and statutes 

. of Mississippi deprived the Negro of rights guaranteed to 
him by the Fourteenth Amendment. The Court said with 
reference to these constitutional and statutory provisions: 
" They do not on their face discriminate between the races, 
and it has not been shown that their actual administration 
was evil, only that evil was possible under them." 11 

It is interesting to note in this connection how the consti
tutional provisions which deprived the Negro of the political 
rights guaranteed to him by the Fifteenth Amendment were 
adopted in some of the states. The Reconstruction consti
tutions under which the southern states were readmitted into 

18 189 U. S. 475 (1902). Opinion by Justice Holmes. 
18 170 U. S. 213 (1897). 
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the Union, though submitted to the people in compliance 
with federal law, were, unfortunately, somewhat indefinite 
concerning popular ratification in case of the adoption of 
new constitutions. The practice of SUbmitting constitutions 
to the people, which had been uniformly .followed in the 
United States from 1840 to 1860, had been largely aban
doned in the South during the Civil War period, but was 
revived by the federal government during Reconstruction. 
These Reconstruction constitutions extended the suffrage to 
all male citizens twenty-one years of age or over, subject to a 
moderate residence requirement. All provided for popular 
ratification of amendments or changes. In seven of them, 
mention was made of the constitutional convention as a 
method of framing a new constitution. Six of the seven re
quired that the proposal for a convention should be approved 
by the voters. But only one, Missouri, required that the 
constitution thus framed should be submitted to the people. 
The rest were silent concerning the way in which constitu
tional changes proposed by a convention were to be adopted. 
Five southern constitutions of this period contained no !llen~ 
tion of the constitutional convention. 

We have seen then that conservative opinion in the early 
period of our history did not regard popular ratification as 
either essential or desirable. Nevertheless, with the exten
sion of the suffrage in the early years of the nineteenth cen
tury, this had become the general practice j and public 
opinion had come to regard ratification of state constitutions 
by the people as a necessary step in the process of adopting 
them. But regardless of public opinion concerning this 
question, six constitutions have been adopted since 1890 
without popular approval. One of these is the Delaware 
Constitution of 1897, framed and adopted by a convention in 
a state in which neither constitutions nor constitutional 
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amendments have ever been submitted to the people. The 
adoption of the present constitution of Delaware illustrates 
the fact that popular ratification is not necessary in the ab
sence of a constitutional provision expressly requiring it. 

Four Southern constitutions adopted without submission 
to the people raise the question as to the necessity for sub
mission even when it is expressly required by the constitu
tion in force. The Mississippi Constitution of 1868, which 
was popularly ratified, provided, under the heading cc Mode 
of revising the constitution," that any "change, alteration, 
or amendment" should be submitted to the people. It con
tained no reference to a convention or the framing of an en
tire new constitution. But according to any reasonable inter
pretation of such a provision for popular reference, it would 
be held that a new constitution could not be legally adopted 
without ratification by the voters. The words, cc any change, 
alteration, or amendment," if they mean anything at all, 
would include the proposal to supplant the existing constitu
tion with a new one. This conclusion seems necessary, 
especially in view of the fact that the provision for amending 
was under the heading, " Mode of revising the constitution." 
Nevertheless, the Constitution of 1890 was adopted by a con
vention without ratification by the people. This new consti
tution repeated in substance the amendment provisions of 
the old constitution, but changed the heading from " Mode 
of revising the constitution " to " Amendments to the Con
stitution." 

The Louisiana Constitution of 1868 had a title for its 
article on amendment which was identical with that of Missis
sippi's Reconstruction constitution, and like the Mississippi 
constitution it provided for popular ratification of amend
ments. Thus in spite of the fact that the Constitution of 
1868 was silent concerning conventions or the framing of a 
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new constitution, the promulgation of the Constitution of 
1898 without reference to the voters was clearly a violation 
of the amendment provision of the earlier constitution.14 It 
is interesting to note that two years before, a constitutional 
amendment restricting the suffrage had been submitted to 
the voters and rejected.15 

The South Carolina Constitution of 1868 and the Virginia 
Constitution of 1870 in addition to requiring popular ratifica
tion of amendments also required that the question of calling 
a constitutional convention should be submitted to the elec
tors. Both were silent, however, concerning the method by 
which a constitution framed by a convention was to be 
legally adopted. In consequence of this omission the'South 
Carolina Constitution of 1895 and the Virginia Constitu
tion of 1902 became operative without submission to the 
people. 

The constitutions which were replaced by these fou,r 
recent state constitutions had been framed by conventions 
and rati~ed by the voters. The fact that two of them did 
not refer to constitutional revision except in the title of the 
amendment section, and that the other two referred to it 
without stating how a constitution framed by a convention 
was to be adopted, can not by any fair interpretation be held 
to justify the omission of popular ratification. It would be 
umeasonable to assume that the conventions which fra~ed, 
and the people who ratified, the earlier constitutions in 
these states did not intend that new constitutions should be 
submitted to the people. Their purpose was evident in the 
specific requirement that all amendments were to be ratified 
by the voters. Assuming that these constitutions were made 
and adopted in good faith, it would be preposterous to claim 

14 The Constitution of x898 has been superseded by the Constitution of 
xgzx, which was also promulgated without popular ratification. 

10 W. F. Dodd, Revision. orwl Amendment 0/ State Constitutions, p. 67. 
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that it was not the intention of the framers, and of the people 
who approved their work, to require the submission of new 
constitutions to the voters. Why should they have been so 
careful to specify that all amendments were to be submitted 
for approval or rejection by tlJ-e people if they intended to 
exclude popular ratification of new constitutions? The in
consistency in admitting that no mere amendment to a con
stitution could be made without the formal approval of the 
voters and at the same time claiming that an entirely new 
constitution, which deprived them of their most funda
mental political right - the right to vote - could be legally 
adopted without their consent, is too obvious to need 
discussion. 

The attitude toward popular participation in the adoption 
of formal amendments which is implied in the failure to 
submit these constitutions to the voters is clear. It assumes 
that ratification by the people is not necessary in any case 
unless required by the constitution in force in language so 
definite and unmistakable that no other interpretation can 
be put upon it. The rule that amendments must be sub
mitted to the people is, according to this view, but one 
of those concessions which the progress of democratic opin
ion has made necessary. Like all constitutional concessions 
to the demand for direct popular control, this concession 
.should be interpreted in the light of the old Federalist belief 
that the people are incapable of performing any impor
tant political function, except through the medium of their 
governmental representatives. The old conservative view 
of representative government would have limited popular 
participation in public affairs to the election of the less 
im. p~antofficers, leaving all vital matters of legislation and 
polic to be decided by the government itself. It was, ac
cordin to conservative opinion, highly desirable that the 

I 
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people should not have the power to reject what a repre
sentative body had approved - especially in the case of fun
damental law. The power of the people to veto a constitution 
would largely defeat the purpose of representative govern
ment by making constitutional law in some measure directly 
dependent upon public opinion. It might at times be neces
sary to make changes in the constitution for which the 
majority would not be able to see the need, and which 
they would be able to prevent, if popular ratification were 
permitted. 

Such a situation obtained in the case of the four Southern 
states already considered. The chief object which the 
constitutional conventions in these states had in view was 
the disfranchisement of a large propt;>rtion of the legally 
qualified voters. The class of voters affected consisted 
largely, though not entirely, of Negroes. The devices em
ployed to disfranchise them were property, taxpaying, and 
educational tests, and a high and complex residence require
ment. Every voter was required· to satisfy at least one of 
the first three tests, except where the constitution contained 
the so-called grandfather clause, and all were subject to the 
residence rule. The proposed restrictions on the suffrage 
would clearly not be confined to Negro voters, since many 
white men would feel the effect of property, taxpaying, or 
educational qualifications if these were fairly enforced, and 
a large number of white voters would be disfranchised by the 
high residence requirement, irrespective of their ability to 
meet a property, taxpaying, or educational test. Under 
these circumstances, to submit the constitutions to the 
people who were to be disfranchised thereby would probably 
have defeated the movement to abridge the suffrage. 

No doubt, the leaders felt as Madison did when the pres
ent Constitution of the United States was adopted, that 
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disregard by governmental agencies of specific requirements 
of the constitutions in force might be justified by the higher 
law of necessity. The motive for resorting to revolutionary 
procedure, as in the case of the adoption of the federal 
Constitution, was the desire to make governmental insti
tutions less directly responsive to public opinion. If con
stitutions were in fact what the people have believed 
them to be - fundamental laws which protect them against 
abuses of governmental authority - the constitutional 
history of the United States would have been altogether 
different. 

Legislatures and constitutional conventions would be 
powerless to enforce constitutions illegally adopted if they 
did not have the sympathy and cooperation of the courts. 
With their acquired power of veto, the latter could in any 
case brought before them, civil or criminal, which involved 
rights or governmental authority claimed under such a con
stitution or under the laws enacted by the government sought 
to be established by it, declare such a constitution without 
binding force and all official acts under it unauthorized and 
without legal effect. If the courts had assumed the attitude 
that a constitution could not be legally adopted without fol
lowing the method required by existing constitutional law, 
they would have been under the necessity of refusing to co-

. operate with the legislative and executive branches of the 
state governments organized under such illegally adopted 
constitutions. Inasmuch.as the courts have come to be en
trusted with the duty of standing guard over our constitu
tions, their power of veto is admirably suited to the purpose 
of preventing legislatures and conventions from depriving 
the people of their constitutional rights by wholly unconsti
tutional methods. American experience, however, has abun
dantly shown that courts are not to be depended upon to 
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protect the people in the enjoyment of the political rights 
guaranteed to them by the express terms of their funda
mental law. 

There are three important political rights which any con
stitution for a free people should guarantee, and which are, 
u,. fact, specified in practically all of our state constitutions 
- the elective franchise,. the right to adequate legislative 
representation, and the right to pass on any change in the 
fundamental law. 

Qualifications for yoting should be definitely fixed in the 
constitution and not subject to modification at the hands of 
governmental agencies. Where the right of suffrage is not 
specified in the fundamental law, the legislature has the 
power to disfranchise the voters whom it is supposed to 
represent. 

In order to make the right of suffrage a real power in the 
hands of the people a constitution must further guarantee 
that the legislature will be so apportioned as to make it rep
resentative of the voters. To leave this matter to the legis
lature itself would make it possible for that body to nullify 
the influence of a widely extended suffrage by so apportion
ing its members as to give to a minority of the voters an 
effective legislative majority. We have attempted in our 
fundamental law - federal and state - to protect the voters 
against this form of indirect disfranchisement by requiring 
that representation shall be reapportioned at regularly re
curring periods an:d according to a plan contained in the. 
constitution itself. But in spite of constitutional provisions 
of this sort, legislatures have continued to use large dis
cretionary powers in relation to apportionment. They have 
ignored in many instances mandatory provisions designed to 
ensure a fair representation. Such a provision in the federal 
Constitution, as we have seen above, has never been en-
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forced, and definite _provisions of state constitutions which 
were intended to guarantee frequent and regularly recurring 
reapportionment of representation have been repeatedly 
ignored.18 

In a state where the population is increasing more rapidly 
in some districts than in others, a lawmaking body, unless 
frequently reapportioned, will become unrepresentative of 
the state as a whole. Suppose, for instance, that in a state 
where the legislature is originally apportioned so as to be 
really representative reapportionment is not required until 
the end of a ten-year period. It is quite possible that before 
the term elapses the distribution of population may so 
change that the districts represented by a majority of the 
legislators will contain much less than balf of the population 
of the state. Having the majority in the legiSlature, these 
districts will still largely control legislation. A reapportion
ment made in compliance with the constitution would, how
ever, deprive them of this control 

The reasons for disregarding constitutional provisions 
requiring a reapportionment of representation are easy to 
discover. The parts of the state which would lose political 
power through reapportionment are almost always predom
inantly rural, while the communities which would be bene
fited by redistribution are usually largely urban. Com
pliance with the constitution would therefore mean the 
surrender of political control by the interests in possession of 
the state government, and the substitution of urban for rural 
ascendancy. Confronted by such a contingency, the legis
lative majority is likely to feel that strict enforcement of the 
apportionment provision of the constitution would be so un
wise as to justify sufficient disregard of constitutional re
quirements as to make possible the continuance of rural 

UI See th. IV. 
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supremacy. There may also be a more distinctly selfish 
reason for disregarding the constitution. Reapportionment 
as required by the constitution would leave many members 
of the legislature who come from the over-represented parts 
of the state without constituencies to represent. Not only 
would some members be deprived of the chance to be re
elected, but a much larger number would be disturbed by 
the fear that their chances of reiHection would be diminished. 
In the case supposed, it would be exceedingly undesirable 
from the viewpoint of the members of the legislature to have 
a general rearrangement of house and senate districts. 
Moreover, the members are likely to feel that they repre
sent districts rather than the state as a whole, since they 
were chosen by single districts and must look to them for 
reelection. The majority of the members being dependent 
upon constituencies that are over-represented. would nat
urally be slow to enact reapportionment legislation depriving 
that part of the state which they represent of its controlling 
influence in the )egislature. Their disinclination to act in 
this matter would be even more pronounced if it meant the 
transfer of control over legislation to another and in some 
respects opposing group of interests, as would be the case if 
reapportionment involved the supplanting of rural by urban 
control. 

It is obvious that the effectiveness of a widely extended 
suffrage may be greatly impaired by the neglect 9r refusal 
of the legislature to apportion representation as required by 
the constitution. Thus, in spite of constitutional provisions 
designed to safeguard the suffrage by guaranteeing to each 
voter his proportionate share of representation, legislatures 
have often indirectly disfranchised the majority through 
their control over apportionment. Both the right to vote 
and the right to be adequately represented, even though 
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guaranteed by the constitution, are subject to legislative 
impairment. 

There is, moreover, no assurance that the constitution 
will continue to recognize these rights unless the people have 
the additional right to veto proposed changes in the consti
tution. Popular ratification of all constitutional changes, 
whether proposed by a legislature or a constitutional con
vention, and whether in the form of an amendment or a 
complete revision of the constitution, is absolutely necessary 
if the constitution is to afford the people any protection in the 
enjoyment of their political rights. If the requirement of 
popular ratification can be disregarded and a new constitu
tion can be framed and adopted by purely governmental 
agencies, it is obvious that the political rights of the people 
depend less upon formal constitutional guaranties than upon 
the caprice of legislative bodies. 

If courts were in fact what they profess to be - the 
guardians of constitutional rights - we would expect them 
to regard governmental abridgment of these rights as a suit
able occasion for the exercise of the judicial veto. We have 
seen that in the case of Williams v. Mississippi, referred to 
above, the Supreme Court of the United States refused to 
interfere. This body is, however, the recognized protector 
only of such rights as are guaranteed to the people by 

. the federal Constitution. It is to our state courts that 
we must look for the enforcement of those rights which 
are guaranteed only in our state constitutions. Neverthe
less', the appeal to state courts for protection against 
violation of the above mentioned political rights has been 
futile. 

A study of the cases in which the validity of these con
stitutions was a point in dispute makes it q~ite clear that 
the courts were in sympathy with the main object of these 
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constitutional changes. Their chief concern seems to have 
been to find a plausible reason for refusing to interfere. 
The Supreme Court of Mississippi in Sproule v. Fredericks, 
decided in 1892, based its decision upholding the procedure 
in adopting the new constitution on the theory that a con
stitutional convention is a sovereign body. "The sole limi
tation upon its powers," according to the opinion of the 
court, is that imposed by the Constitution of the United 
States, which requires every state to maintain a republican 
form of government.17 In relation to the government, the 
existing constitution, and the people of the state, the consti
tutional convention is, according to this view, a sovereign 
body. Starting with this assumption, the court found it easy 
to justify the omission of popular ratification. As a sov
ereign body, the constitutional convention can not be re
garded as legally bound to follow the requirements of exist
ing constitutional law. The court does not say this in express 
terms, but it is clearly implied. 

In the Virginia case, Taylor v. Commonwealth, the Vir
ginia Supre}De Court of Appeals evaded the question as to 
whether the constitutional convention had the power to pro
mulgate the new constitution. "We do not wish," said the 
court, " to be understood as acquiescing in the contention of 
the prisoner that the convention of 1901-2 was without 
power to promulgate the Constitution it ordained. We have 
expressed no opinion upon that subject for two reasons: (I). 
Because the library at hand is not sufficient to enable _ us 
properly to investigate and consider the question; and (2) 
because, if it were conceded that the convention was without 
power to promulgate the Constitution, it would not alter the 
result in this case, inasmuch as the Constitution of 1902 has 
become the fundamental law of the state, as already shown, 

17 II Southern Reporter 472. 
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by being acknowledged and accepted by the government and 
people of the state." 18 

This is equivalent to saying that the method by which a 
constitution has been adopted is immaterial provided that 
those responsible for its adoption have been strong enough 
to enforce it. It is evident that the court had serious doubts 
as to the possibility of finding in American constitutional 
law any justification for disregarding the amendment provi
sion of the old constitution. But whether legally or illegally 
adopted, it had become in fact the constitution, according 
to the court, " by being acknowledged and accepted by the 
government and people of the state." The court did not 
assert that the constitution was legally adopted, but based 
its decision wholly on the fact that it was acknowledged and 
accepted as such by the government and the people. The 
opinion said, in effect, that it was immaterial how the con
stitution might have been adopted, provided that a successful 
government had been established under it. 

One might very properly ask what the court really meant 
when it said, in defense of its decision, that the constitution 
in question had been acknowledged and accepted by the gov
ernment. Did it mean the state government as organized 
under the old or under the new constitution? On the sup
position that the new constitution was illegally adopted and 
consequently void, the government organized under the old 
constitution would retain all lawful authority. But there 
was not even the remotest possibility that a government 
which had initiated and actively aided in carrying through 
the movement to establish the new constitution would refuse 
to acknowledge and accept it. Nor could it be expected that 
a government elected and organized under the new constitu
tion would challenge its own right to exist. Moreover, it 

18 44 Southeastern Reporter 754. 
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was the main purpose of the new constitution to ensure con
tinued control of the state by the interests which were in 
possession of the government under the old constitution, this 
control being made more secure through the withdrawal of 
political rights from that class of citizens most likely to 
oppose it. 

It was not, however, governmental acceptance of the con
stitution that the court emphasized, but rather its accept
ance by both the governnient and the people. How then 
could the question of acceptance by the people be deter
mined? There was but one method recognized in the con
stitutionallaw of the states and th!1t was popular ratification 
or rejection. The refusal to respect the constitutional pro
vision requiring submission to the people was in itself suffi~ 
cient evidence that the leaders in this movement wished to 
make sure of the adoption of a constitution which might be 
rejected if a direct expression of public opinion were per
mitted. And since the people were deprived, by the conven
tion which framed and promulgated the new constitution, of 
the only means by which they could have legally expressed 
their approval or disapproval prior to its promulgation, it 
would be interesting to know what the court had in mind 
when it referred to acknowledgment and acceptance by the 
people. After promulgation of the constitution by the con
vention, the only possible way of preventing its enforcement 
was to induce the court to d~clare it illegally adopted. This 
body refused, however, to consider the method of adoption 
on the ground that, even though not submitted to the voters, 
it had been recognized and accepted as the -constitution of 
the state. The court did not tell us what constitutes recog
nition and acceptance by the people, but it is a fair inference 
from its decision that it found the proof of this .fact in the 
maintenance of orderly government throughout the state 
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during the period of transition from the old constitution to 
the new. Recognition and acceptance as evidenced by the 
absence of actual resistance is, of course, a very different 
thing from approval by a majority vote. In view of the fact 
that the new constitution was supported by the organized 
political and business interests of the state and enforced by 
the government, submission to it was the only peaceful 
course open to those who would have voted to reject it. For 
exactly the same reason which led the court to evade the 
question raised concerning the method. of adopting the new 
constitution, it would have punished as law breakers those 
who resisted the authority exercised under that document. 
And yet the court held in effect that by acquiescing in the 
new regime provisionally and appealing to the court for re
lief, the people were estopped from questioning the validity 
of the new constitution. 

The adoption of these state constitutions and of our fed
eral Constitution as well, exemplifies the method known in 
European literature of political science as the coup d'etat. 
This is a revolutionary- change in the political system, initi
ated and carried through either by a dominant branch of the 
government or by the government as a whole. It must not 
be confused with that to which we ordinarily apply the term 
revolution, since the latter always has a popular origin and 
is directed not by, but against, established authority. The 
distinguishing feature of the coup d'etat is the refusal of 
officials in changing the form of the state to recognize and 
be governed by the established rules of constitutional law. 
We have been in the habit of complacently assuming that in 
this country we are safeguarded against such abuses of gov
ernmental authority. The facts mentioned above indicate, 
however, that there is little foundation for this feeling of 
security. 
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If there is no branch of state or federal government to 
which the people may appeal for protection against dis
franchisement by constitutional changes illegally made, have 
they, as the ultimate source of authority in the state, the 
right to protect themselves by taking the constitution
making power into their own hands? This right was clearly 
affirmed in the Declaration of Independence, which pro
claimed the " Right of the People to alter or abolish " the 
government "and to institute new Government, laying its 
foundation on such principles and organizing its powers in 
such form, as to them shall seem most likely to effect their 
Safety and Happiness." 

It was the attempt of the people of Rhode Island to pro
tect themselves through an exercise of the constitution
making power that brought on the collision between popular 
and governmental authority usually referred to as Dorr's 
Rebellion. The charter of. Rhode Island, granted by 
Charles II in 1663, was continued by act of the legislature 
at the outbreak of the Revolution as the constitution of the 
state. Suffrage was restricted to freeholders, and the 
method of apportioning representation in the legislature 
guaranteed control of that body to the rural interests of the 
state. A number of efforts had been made to induce the 
legislature to approve the proposal for a constitutional con
vention, but without result. It was in the city of Providence 
and in the larger towns that the injustice of a system which 
disfranchised the bulk of the popuiation and placed the state 
under the control of a small rural oligarchy was most keenly 
felt. Thomas W. Dorr, a lawyer of Providence, took an 
active part in bringing about an organized popular demand 
for the extension of the suffrage and the reapportionment 
of representation. The strongly intrenched oligarchy in 
possession of the state government refusing to move in this 
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direction, a constitutional convention was called by the 
people themselves. The members of this body were elected 
on the basis of manhood suffrage. The constitution framed 
by this convention was submitted to the people and ratified 
in December, 1841, by a large majority, which included a 
majority of those entitled to vote under the old constitution. 
The convention promptly reassembled and declared it to be 
the constitution of the state. At the election held under this 
constitution, Dorr was chosen governor. The old govern
ment, however, appealed to the President for federal aid in 
suppressing the movement to enforce °the new constitution. 
The intervention of the President in support of the old gov
ernment defeated the plan of the reformers. In an effort 
subsequently made to have the United States Supreme Court 
declare the new constitution the fundamental law of the 
state, that body evaded the question by declaring that it was 
a matter to be determined by the political department of the 
government.19 

In supporting this unrepresentative state government 
against the people of the state, the federal government did 
what it would doubtless do again under similar conditions. 
In any struggle between popular and governmental author
ity in a state, federal intervention is practically certain to 
be in support of the established government, since the people 
can not expect governmental support in a movement di
rected against governmental authority. The reactionary 
Rhode Island state government was strictly within its legal 
rights in refusing to modernize the constitution, while the 
people, though merely seeking to substitute a democratic 
form 'of government for the one set up by a Stuart king, 
were of necessity opposing established authority by meth
ods essentially revolutionary. The government itself may 

18 Luther v. Borden, 7 How., I. 
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disregard constitutional restraints imposed for the protec
tion of popular rights; but if the people on their own initi
ative attempt to defend or regain rights which the gov
ernment has refused to recognize, they are certain to be 
opposed by governmental authority. A state government 
may disfranchise the majority of the voters through the 
promulgation of a new constitution adopted, as in the case 
of the southern constitutions referred to above, in violation 
of established rules of constitutional law; but the majority, 
thus illegally disfranchised, would be regarded as in opposi
tion to established authority and dealt with accordingly, if 
they should by a concerted movement undertake to ignore 
the constitution by which they were illegally deprived of the 
right to vote. Any such organized effort, directed to the 
end of bringing into existence a government that would rep
resent them, would be regarded as rebellion against the 
authority of the state and would be repressed, if necessary, 
by the federal government. 

We came into existence as a nation by exercising the right 
of revolution against established authority, and, in our early 
political documents, we proclaimed the right of the people 
to abolish the established government whenever in their 
opinion it failed . to serve the purpose !or which it was 
created. There was, however, no hint in the political docu
ments of that period, of the right of the government to 
resort to revolutionary procedure in changing the form of 
political organization. It was a power claimed exclusively 
for the people. Nevertheless, in the development of Ameri
can politics, this right, originally claimed for the people, has 
come to be exercised exclusively by the government for the 
limitation of whose authority it was proclaimed in the Dec
laration of Independence. 

If the Constitution of the United States does not control 
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the government effectively in time of peace, it is much less 
of a restraint upon governmental authority in time of war. 
The Constitution provides that" The Privilege of the Writ 
of Habeas Corpus shall not be suspended, unless when in 
Cases of Rebellion or Invasion the public Safety may re
quire it." Whether it is to be suspended by Congress or by 
executive proclamation, the Constitution does not indicate. 
In practice, however, both Congress and the President have 
exercised this power. 

Whether we mayor may not regard the practical suspen
sion of constitutional guaranties during war as necessary, it 
is obvious that a constitution ought to safeguard the people 
against precipitate action by the government in declaring 
war. The power to involve a country in war is the one 
which, more than any other, governments have abused. 
This power is a constant source of danger in every powerful 
state, since war always enhances the authority of the gov
ernment and relieves it of the restraints to which it is sub
ject in time of peace. Nevertheless, no check is imposed 
upon our government when exercising this power; except the 
necessity for cooperation between the President and Con
gress. Complete control over this matter is lodged in the 
hands of the executive and a majority of the two houses. 
If, as conservatives from the time of Alexander Hamilton 
down to the present have contended, the judicial veto 
is needed to protect the people against unconstitutional laws, 
is not some effective check much more urgently needed to 
prot,ect them against abuse of the power to declare war? 80 

The Constitution makes the President the commander-in
chief of both the army and the navy, whether in time of 

10 It is interesting to note in this connection that the Articles of Con
feder8ltion required the concurrence of nine states for the purpose of declar
ing war, which was the number specified in -the Constitution as necessary 
for its adoption. 
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peace or war. He thus has the power not only to involve 
the country in war but even to employ the armed forces of 
the United States against countries with which we are sup
posed to be at peace, as was done in the case of Russia after 
the Bolshevist revolution and in Haiti during recent years. 

Only in a monarchical country such as Germany was be
fore the recent war, can we find any parallel to the situation 
that exists in the United States. The German Emperor, like 
the American President, was head of the army and the navy. 
Whether he was really responsible for starting the World 
War, as was so insistently proclaimed by the Allied Powers, 
may be an interesting subject for historians to investigate 
in the future. Concerning one aspect of the situation, how
ever, there is no room for doubt; where the civil head of the 
state is commander-in-chief of both the army and the navy, 
he has, in fact, the war-making power. This combination 
of civil and military authority in one person existed in the 
past under monarchy; but no great democratic country save 
our own places the control of its army and navy directly in 
the hands of its chief executive. 

To confer supreme military authority upon one who, like 
the President of the United States, is subject during his 
term of office to effective control neither. by the other 
branches of the government nor by the people, seemed, no 
doubt, much less dangerous to the framers of the Constitu
tion than it would have appeared in the light of one hundred 
and thirty years' experience under the form of government 
which they devised. We had in the beginning no standing 
army, and the navy was negligible. Consequently, the 
President had little real military or naval power in time 
of peace. But with the organization and growth of the army 
as a permanent institution, and the development of a large 
and powerful navy, the war powers of the President have 
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acquired a new significance. His constitutional position as 
commander-in-chief of the army and navy. means under the 
conditions which now exist, the power to bring on war. Al~ 

though it was the intention of the founders of our govern
ment to give to Congress the power to declare war, the 
President's influence. is likely to be the determining factor. 
Since he represents the government in all its foreign rela
tions, and controls all onidal sources of information in this 
field, he could ordinarily induce Congress to accept his de
cision; and even if he should fail in this, he could force war 
upon an unwilling Congress through his control over the 
army and the navy. 

By the unchecked act of the government, the country may 
be placed in a state of war. Constitutional restraints upon 
governmental authority are then relaxed or entirely sus
pended. The government as such becomes for all practical 
purposes supreme. Where the government has the power 
to commit the country to war, it must also have the right to 
adopt such coercive and repressive measures as will place 
at its disposal for the purposes of war all the available re
sources in men and money. It may even continue the sus
pension of constitutional rights after the war is over and, 
under the pretext of a technical state of war, carry over into 
a time of peace a policy of repression which could be justi
fied, if at all, only as a war-time necessity. That this is not 
a purely imaginary danger the situation in this country dur
ing the years immediately following the close of the W orId 
War has shown. 

It is only since the close of the recent war that we have 
come to realize the full significance of the treaty-making 
power. We have recently seen a President take an active 
part in framing a constitution for a proposed super-govern
ment, and attempt to, secure its adoption, so far as this 
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country was concerned, through an exercise of the treaty
making power. And although the plan failed because of his 
inability to obtain the required num1:>er of votes in the 
Senate, it is indicative of the use which may be made of 
this power. It was contended, of course, that the League 
of Nations was not designed to, and would not, in fact, limit 
the sovereignty of the individual states. But its very pur
pose was to impose an external restraint upon the several 
countries of the world. If it did not limit the power of a 
state with reference to questions which vitally concerned 
other states, it would, of course, be useless. To the extent 
that it possessed the power to coerce the individual state, the 
governments associated together under this larger political 
organization would occupy a distinctly subordinate position 
in relation to all matters placed under the jurisdiction of 
the League. It would follow that if the United States could 
be thus divested of some of its authority as an independent 
nation by an exercise of the treaty-making power, there 
would be no limit beyond which the President and Senate 
might not go in subordinating the country to external con
trol. The proposal to associate the United States with other 
countries in a so-called League of Nations was as clearly 
designed to modify our governmental system as would be 
one to require popular ratification of a declaration of war. 
The latter, however, would have to pass through all the 
stages of the difficult process of constitutionaf amendment. 

The distinction between state and government now made 
by conservative writers in this country may be regarded as 
an attempt to justify unlimited political power. It is in 
effect a repudiation of the basic principle of our system as it 
was originally established. Sovereignty in the sense of un
limited political authority was supposed to be incompatible 
with the check and balance theory of our governmental sys-
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tem. The law of nature was conceived as limiting not only 
every part of the government and the government as a 
whole, but also the power of the people. In fact, the chief 
purpose of the Constitution was to safeguard the country 
against either governmental or popular supremacy. As the 
United States Supreme Court said in Loan Association v. 
Topeka: "The theory of our governments, state and na
tional, is opposed to the deposits of unlimited power any
where. . .. There are limitations on such power which 
grow out of· the essential nature of all free governments, 
implied reservations of individual rights, without which the 
social compact could not exist, and which are respected by 
all governments entitled to the name." 21 

It is evident from the debates in the federal constitutional 
convention that what the framers most feared and were most 
desirous of limiting was the power of the popular majority. 
But in defending the form of government which they estab
lished, it was the limitations imposed on governmental au
thority which they emphasized. Intelligent conservatives 
may have regarded and probably did regard the checks im
posed on the people as the chief merit of the Constitution. 
But in the organized propaganda to create a public opinion 
that would preserve it, this feature was discreetly kept in 
the background. Prominently in the foreground were two 
assumptions: (I) that the Constitution was an embodiment 
of the will of the people and (2) that it could not be disre-
garded by the government. . 

The fiction that the Constitution was made by the people 
and was the instrument through which they controlled the 
gQvernment was designed to win popular support rather than 
to enlighten the people as to its true purpose. This fiction 
was constantly reiterated by federal judges, by the leaders 

21 20 Wallace 663. 
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of the legal profession, and by all conservatives, who de
voutly believed that it was necessary to have effective checks 
on popular authority. Even Chief Justice Marshall in 
McCulloch v. Maryland, decided in 1821, says: "The gov
ernment of the Union •.. is, emphatically, and truly, a 
government of the people. In form and in substance it ema
nates from them. Its powers are granted by them." 2~ 

It is the acceptance by the people of the notion that our 
Constitution is an expression of their will and so designed 
as effectually to subordinate the government, that consti
tutes what is often referred to as the deification of our po
litical system. Other nations, particularly the English, have 
believed in what may be called the supremacy of law; but 
they have recognized the all-important fact that law does 
not enforce itself - that in practice it becomes very largely 
what those who control its interpretation and enforcement 
may desire to make it. As a matter of fact it was the reali
zation that a so-called reign of law may serve merely as a 
mask for governmental irresponsibility, that was the chief 
factor in bringing about the parliamentary form of govern
ment. We enjoy the somewhat doubtful distinction of be
ing the only modern nation in which the belief largely pre
vails that those who govern not only do not, but can not, 
disregard the fundamental law. It is not strange, however, 
that the uncritical public should believe this, since it is the 
very essence of the legalistic view of our political system, 
adopted by all our conservative writers on political science 
and even incorporated in elementary textbooks on civics. 

Referring to some foreign criticisms which point out the 
sophistry involved in the assumption that our Constitution 
is a ·fundamental law imposed upon the government and 
which it can not disregard, Woodrow Wilson says: "They 

22 4 Wheaton 316. 
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emanate from men for whom all law is the voice of govern
ment and who regard the government as the source of all 
law, who can not conceive of a law set above government 
and to' which it must conform." 29 He refers again in the 
same work to the power exercised by the federal Supreme 
Court as having cc made our system, so far, a model before 
all the world of the reign of law." 24 He fails, however, to 
keep this basic assumption constantly in mind, for he tells 
us that cc Constitute them how you will, governments are 
always governments of men, and no part of any government 
is better than the men to whom that part is intrusted." 25 

"Every government," he admits later in the same work, "is 
a government of men, not of laws, and of course the courts 
of the United States are no wiser or better than the judges 
who constitute them." 28 But in spite of occasional state
ments such as the last two above quoted he may be regarded 
as a stanch defender of the legalistic view of the American 
Constitution. 

From the very beginning of our history under the Consti
tution, we have attempted to distinguish between constitu
tional and statute law. Courts and writers on the Ameri
can constitutional system, regard the government as the 
source of ordinary law, while constitutional law is repre
sented by them as deriving its sanction from the people. 
According to this legalistic theory of our government, con
stitutional law is an expression of the will of the people, 
while statute law reflects the will of their agent, the govern
ment. It follows logically that in all cases of conflict be
tween the will of the people as expressed in the Constitution 
and the will of the government as expressed in statute law 
the latter must yield to the ·former. 

The conservatives who actively disseminated this purely 

.. Cort.Stitutional Govens",e'" ill ,II, United States, p. 161. 
It Ibid., p. 172. 28 Ibid., p. 17. 18 Ibid., p. 165. 
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'fanciful idea of the Constitution had two definite practical 
objects in view. They hoped to preserve the Constitution 
by having it accepted as the voice of the people; and they 
wished to provide a justification for the exercise of the judi
cial veto by attributing to ita popular origin. And since 
the judicial veto was defended as necessary for the enforce
ment of the people's will as expressed in the Constitution, 
the conservative interpretation of our governmental system 
came to be accepted as an application of the doctrine of 
popular sovereignty. It is quite clear, however, that the 
conservative lawyers who had the leading part in framing 
the Constitution and developing it by interpretation, did not 
believe in the sovereignty of the people. Ample proof of this 
is supplied by the form of government which they estab
lished; and, although the legal theory of the Constitution 
may seem to the superficial reader to imply popular sover
eignty, it is, in fact, a denial of the supremacy of the people. 
Nevertheless, it is around the legal view of the Constitution 
that the prevalent opinion of it as the instrument of popular 
sovereignty has crystallized. 

The distinction between state and government which has 
been so much emphasized in our recent literature of political 
science is not really new. It is clearly implied in the legal 
theory of the Constitution; it has been made by conserva
tives ever since the instrument was framed; it foVnd expres
sion in the Federalist papers, even before the instrument was 
ratified by the states. Burgess and other recent writers have 
merely given the name, state, to the power back of the Con
stitution, which had before been vaguely thought of by some 
as the people, and by others as that combination of govern
mental agencies entrusted with the constitution-making 
power. 

The significance of this distinction, so far as recent writers 
are concerned, is to be found in the use made of it. For-
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merly, it served the purpose of justifying the limitation of 
political authority, but it is now advanced in support of the 
unlimited power of the state. 

"The authority of the State," says W. F. Willoughby, " is 
unlimited; that of the government only such as the people 
acting as a body politic, that is as a State, choose to confer 
upon it. The State is the principal with inherent unlimited 
powers; the government an agent with only such powers as 
its principal may choose to confer upon it and those powers 
moreover it can exercise only in the manner prescribed by 
the State." 27 

There has been a marked recent tendency in the more 
popular books on political science, and especially in those 
of the college and high school textbook type, to repeat and 
emphasize the assumption that the people are sovereign and 
the government strictly subordinated. Thus in a college 
textbook we read: 

" One of the most striking features of the Constitution of 
the United States, and one which distinguishes it most 
clearly from the constitution of Great Britain, is the sov
ereignty of the people. In England, Parliament is legally 
sovereign. . .. It has the power not only to pass any and 
all legislation but also to alter and amend the very constitu
tion under which it acts. . . • 

cc Such power in the United States resides not in Congress, 
nor in any department of the government, nor in the states, 
but in the people. The first sentence of the Constitution 
clearly expresses the American theory in sharp contrast to 
the English theory:' We the people of the United States 
. . . do ordain and establish this Constitution for the 
United States of America.' " 88 

If Ths Government 0/ Modern States, p. IS. 
28 Everett Kimball, Th, National Governmsnt 01 'hs United States, 

P·47· 
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In a widely used high school textbook under the topical 
heading, "The Essential features of American Govern
ment," we are told: 

" In order, however, that the form and the powers of the 
governments shall remain the same until, the people wish 
them changed, the people of the Nation· have adopted the 
very important document called the Constitution of the 
United States, and the people of each State have adopted a 
similar constitution for their State. . .. They cannot be 
altered by the governments, neither can the governments 
make any change in the4' own powers. AU changes in an 
old constitution must be made by the people, who made that 
constitution, and who may abolish the old constitution and 
have a new one in its place. Since, therefore, the people 
may change their old constitutions and make new ones, we 
say the people are sovereign; that is, the people have the 
supreme power which governments and individual citizens 
are obliged to obey."·9 

In another book on civics written for high school classes, 
we find the following: 

" In the United States political power everywhere flows 
from the people. The President of the United States, the 
Congress, and the national Supreme Court, all receive their 
powers from the Constitution of the United States, and this 
Constitution is a creation of the people of the United States; 
. • . Thus in the United States the will of the people pre
vails not only in the country taken as a whole but in all its 
parts as well. This is the fundamental principle of the 
American government. 

" The people govern by a political device known as ma
jority rule. When a question of government is to be de
cided, or when an officer of government is to be chosen, an 

.9 R. L. Ashley, Amuican Government, pp. 6-7. 
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. orderly vote is taken and the will of the majority is regarded 
as the will of all. The majority rules and the minority 
submits to the will of the majority; this is a necessary and 
unavoidable feature of democratic government. The minor
ity, right or wrong, must bow to the will of the majority." so 

The statements above quoted are representative of much 
of the literature used for civic instruction in the United 
States. Even where popular sovereignty is not expressly 
affirmed, it is nearly always tacitly assumed. By emphasiz
ing the more democratic features of our governmental struc
ture, by keeping its essentially conservative character in the 
background, and by misrepresenting the nature of our judi
cial system, a constitution designed mainly to subordinate 
the popular majority has come to be accepted by the people 
as a means of enforcing popular sovereignty. 

The distinction between state and government, now gen
erally made in this country by conservative writers, is not 
supposed to be susceptible of general application. In no 
country except the United States, we are told, is there the de
gree of separation between state and government which this 
distinction implies. It is the contention of Professor Burgess 
that by separating state and government and subordinating 
the latter to the former, we have reached a stage of political 
development in the United States which has been approached 
in no other country. 

" I think the difficulty which lies in the way of the gen
eral acceptance by publicists of the principle of the sover
eignty of the state," he says, "is the fact that they do not 
sufficiently distinguish the state from the government. They 
see the danger to individual liberty of recognizing an un
limited power in the government; and they immediately con
clude that the same danger exists if the sovereignty of the 

80 S. E. Forman, Advanced Civics, p. 9. 
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state be recognized. This is especially true of European 
publicists, most especially of German publicists. . " In 
America we have a great advantage in regard to this sub
ject. With us the government is not the sovereign organi
zation of the state. Back of the government lies the consti
tution; and back of the constitution the original sovereign 
state, which ordains the constitution both of government 
and of liberty. We have the distinction already in objec
tive reality .. " This is the point in which the public law 
of the United States has reached a far higher development 
than that of any state of Europe." 81 

It is in the veto power of the courts that Professor Burgess 
finds the distinctive superiority of the American political 
system, since it is through the exercise of this power that 
the government is prevented from encroaching on the 
sphere of the state by enacting laws that violate the Consti
tution. The federal state, although conceived to be entirely 
distinct from the federal government, is, as he defines it, a 
mere combination of governmental agencies; it makes, in
terprets, and enforces, the Constitution; its power is unlirp
ited by any higher law or external authority. In reply to 
those who hold that the power of the state is limited, he 
says: 

" But who is to interpret, in last instance, these principles, 
which are termed laws of God, la~ of Mture, laws of rea
son, and laws between nations, when they are invoked by 
anybody in justificati~n of disobedience to a command of 
the state, or of the powers which the state authorizes? Is 
it not evident that this must be the state itself?" 82 

Those who follow Burgess in attempting to make this dis
tinction between state and government generally confuse 

81 Political Science and Constitutional Law, vol. I, p. 57. 
sa Ibid., vol. I, p. 53. 
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the state with the people. By thus confusing the popular 
Ihind, it becomes comparatively easy to create a prevalent 
sentiment that will support unlimited political power under 
the guise of popular sovereignty. The general acceptance 
of the idea that the people, organized as the state, have un
limited power, would change profoundly the character of 
the political system originally established by breaking down 
restraints on governmental authority. 

As we have seen above, there is really nothing new in the 
conception that there is an authority back of the Constitu
tion and working through it which controls the government. 
Nor is there anything new in the contention that the people 
constitute the ultimate source of authority. The only new 
feature in this distinction between state and government is 
the unlimited power which is attributed to the people politi
cally organized as the state. This is directly opposed to the 
earlier American view, which refused to recognize the sov
ereignty of either the government or the people. The de
pendence of the government on the governed was proclaimed 
in the Declaration of Independence. But since the majority 
of white men had no vote, they were not included in the 
state as that term is defined by these recent writers. The 
right of revolution, claimed for the people in the Declaration 
of Independence and in various state constitutions of the 
period, recognized this disfranchised majority as a restraint 
on the power of the state. 

The adoption of the Constitution was the outcome of a 
movement to bring about what the framers believed to be 
a better distribution and balance of powers between the 
federal and the state governments and between the govern
ment as a whole and the people. The latter as a result of 
the Revolution had, it was thought, become too largely a 
direct source of political power. 'The framers believed that 
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one of the chief problems which confronted them was to pro
vide adequate protection against the excesses of democracy. 
This situation they hoped to remedy by the more effective 
system of checks and balances which the Constitution was 
supposed to provide. It was only in a strictly limited and 
negative sense that they thought of the people as being Ii 
source of political power; Indeed, the only political power 
directly conferred upon them was that of choosing the mem~ 
bers of the least important branch of the government - the 
House of Representatives. With the single exception of 
the right to vote for members of the lower house, the people 
as such could act politically only through the government. 
Even this restricted right was at that time withheld from 
the majority. 

The Constitution was framed and adopted by representa
tive bodies and ever since the federal government was estab
lished under it, all constitutional law has bee.n made by the 
federal and the sta~e legislatures and interpreted and en
forced exclusively by the federal government itself. Only 
through their governmental representatives were the people 
thought to be capable of exercising satisfactorily any im
portant political function. Nothing, in fact, was farther 
from the minds of those who framed the Constitution than 
the idea of creating an organization distinct from, and en
tirely outside of, the government, which would control the 
Constitution and through it all officials who exercised po
litical power. 

" The person or body of persons," Professor Burgess tells 
us, "who in last resort interpret the will of God or of the 
superhuman spirit or the idea for a given people, and who 
give their interpretations the force of law, constitute the 
state."·8 For most purposes this final authority under our 

.8 Political Science And Constit,di01KJl Lolli, vol. I, p. 75. 
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system of government is the United States Supreme Court. 
This leads him to call the governmental system of the United 
States the" aristocracy of the robe." 84 Although he distin
guishes between state and government, he does not attempt 
to identify the state with the people of the United States as 
many of his followers have done. The state as he defines 
it is an aggregate of purely governmental agencies an,d for 
different purposes is differently constituted. For amending 
the Constitution, it consists of two-thirds of each house of 
Congress and a majority in both houses of the legislature in 
three-fourths of the states. For the purpose of interpreting 
and enforcing the Constitution, the Supreme Court is the 
state, except where under the established practice of our 
governmental system this function devolves on the execu
tive or on one or both houses of Congress. And since the 
Constitution is amended, interpreted, and enforced only by 
governmental agencies, Burgess' constant reference to the 
American state as organized wholly outside of the govern
ment, and to the government as controlled by the state, may 
be regarded as an attempt to make sovereignty or unlimited 
power acceptable to those who believe that governmental 
authority should be strictly limited. He appears to hold the 
view that the government is controlled by the state through 
the Constitution; but the state as he defines it is a mere 
alter ego of the government itself. Since there is so little 
basis for this distinction between state and government in 
the actual organization of American politics, it should per
haps be regarded, like the legal view of the Constitution, of 
which it is only a restatement, as a plausible method of rec
onciling the belief in limited government with the fact of 
governmental supremacy. And just as the earlier legal view
of our political system laid the foundation for the growth 

8f. Political ScieNCe anti Constitutional Law, vol. n. p. 365. 
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of governmental authority by envisaging the Constitution as 
a supreme law which the government could not disregard, so 
this distinction between state and government may be re
garded as an attempt to defend governmental supremacy 
under the guise of popular sovereignty. . 

It was John C. Calhoun who with unanswerable logic ex
posed the sophistry in the conventional legal view of the 
Constitution. Starting with the assumption that the Con
stitution, as proclaimed by its framers, was designed to limit 
the power of the federal government, he maintahied that it 
should be so interpreted as to give effect to its avowed pur
pose. It was with reference to the relation of the general 
government to the constitution-interpreting power that he 
opposed the legal view of the Constitution. He insisted that 
it was absurd to hold that the Constitution limited the pow
ers of the federal government and at the same thne to allow 
that government to interpret the restrictions on its own 
authority. He contended that there was a source of author
ity higher than the federal government or any of its organs -
that which had been entrusted with the constitution-making 
power. This included the legislative branch of the general 
government, since Congress by a two-thirds majority pro
posed all constitutional amendments; but before anyamend
ment thus proposed could become a part of the fundamental 
law, ratification by representative bodies (legislatures or 
conventions) in three-fourths of the states was necessary. 
We thus had the constitution-making power lodged in a 
group of governmental agencies so arranged as to hnpose an 
effective check on the federal government. This provision 
of the Constitution was obviously designed to prevent the 
general government from increasing its powers at the expense 
of the states. And since constitution-interpreting power was 
but a phase of the constitution-making power, it should 
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be controlled by that group of governmental agencies having 
the power to amend the Constitution. To give effect to the 
declared purpose of the Constitution, it was necessary that 
the power of the federal government to interpret should be 
as effectively checked as was its power to amend, since if it 
had entire control of constitutional interpretation, it could 
relax and finally remove all restraints on its authority. 

It is obvious that the distinction made by Calhoun be
tween the federal government and the group of state and 
federal governmental organs having the power to amend the 
Constitution, corresponds exactly to Burgess' distinction of 
half a century later between the federal government and the 
federal state. But, unlike Calhoun, Burgess does not logi
cally and consistently apply this distinction. He defines the 
state in terms of constitution-making power and recognizes 
interpretation as a function of the state, yet he defends 
the system under which a branch of the federal government, 
the Supreme Court, controls constitutional interpretation. 
Clearly, the explanation of Burgess' inconsistency in this 
respect was his desire to advance governmental supremacy 

. under the guise of the sovereignty of the federal ·state. 
The propaganda to which we are indebted for the preva

lence of the belief that the government is effectually sub
ordinated under our scheme of political organization, though 
originally designed to preserve the Constitution by deifying 
it, has actually tended to increase governmental independ
ence of constitutional restraints. General acceptance of the 
fiction that all officials are controlled by the fundamental 
law, means in its practical application that this law is as
sumed to be self-enforcing. A people once thoroughly per
meated with this notion would not be inclined to take a very 
active part in politics, since they would not see the need 
of it. Nothing could be devised that would tend to ensure 
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public officials greater freedom to ignore constitutional re
quirements, than the belief that the government, even 
though it might wish to disregard the Constitution, is pow
erless to do so. The acceptance of such a notion precludes 
an intelligently critical attitude toward politics. 



CHAPTER VIII 

NATURAL LAW A...""lD NATURAL RIGHTS AS CHECKS 
ON GOVERNMENTAL AUTHORITY 

A conspicuous feature of political thought in recent dec
ades has been the repudiation of the basic democratic ideas 
which supported the early constitutional movement and 
served to justify the American Revolution. This change of 
attitude is not confined to the United States. It is appar
ently due to influences which have been operative in all the 
more democratic countries. The extension of the suffrage, 
the disappearance of some of the more obvious checks on 
the people, and the consequent spread of the belief that po
litical democracy has been attained, have removed the main 
ground for distrust of governmental authority. It is thus 
in part through the growth of belief in the neyv' doctrine of 
popular sovereignty that these early democratic ideas have 
been discredited. 

At the beginning of our history as a nation, we refused to 
recognize either the sovereignty of the government or the 
sovereignty of the people. We held tenaciously to the idea 
that all political PQwer is limited by natural law, natural 
rights, and the principle of the social contract: Under the 
Constitution, as it was understood at the time of its adop
tion, the political power of the people, no less than that 
of the government, was supposed to be limited. The way 
was prepared for the conception of unlimited power by 
the legalistic view of the Constitution. Advanced by 
Hamilton in The Federalist, and later adopted by con-
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servatives generally, it defined the doctrine that all govern
mental power is strictly limited by the Constitution, and 
represented the people as the source of constitutional law 
and of all political authority. But during the early period 
under the Constitution, the people, though vaguely con
ceived to be the highest and final source of political power, 
were not conceded to have unlimited authority. They, no 
less than the government itself, were supposed to be re
strained by the fundamental principles to which all human 
authority should conform. 

The belief in natural law and natural rights gradually 
declined as the people came to regard themselves as the 
final source of power in the state. So long as the government 
had been looked upon as an irresponsible institution, there 
was a recognized need for some external restraint on its 
authority. When, however, it came to be believed that the 
people themselves. controlled the state, such ideas as natural 
law and natural rights lost much of their former prestige. 
The people readily saw the advantage of limiting the power 
of an irresponsibl~ government, but they viewed with less 
favor any limitation of their own authority. They were 
willing to accept the idea that the government was limited 
by the Constitution, but less willing to admit that in making 
and interpreting constitutional law, the people were in like 
manner restrained by the higher law of nature. Though 
emphatic in denying sovereignty to the government, they 
were not unwilling to claim unlimited power for themselves. 
Political majorities, no less than public officials, are prone 
to take into their own hands as much power as circumstances 
permit. 

With the growth of the idea of political democracy, the 
legalistic interpretation of the Constitutio~ was modified to 
bring it into conformity with the new doctrine of popular 
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sovereignty. Recognition of the people as supreme was in
compatible with the idea that their will, as expressed in the 
Constitution, was limited by the fundamental principles im
plied in such terms as natural law and natural rights. Ac
cording to the earlier view, the Constitution was not in fact 
the supreme law, since it was itself subject to a higher un
written law. Although as the supposed expression of the 
people's will, it limited the powers of the government, the 
people themselves, in making constitutional1aw, were sub
ject to the restraints imposed by the higher law of nature. 
The rights of the individual, as against the state, were really 
secured to him by natural law. The Constitution might 
recognize and enumerate these rights, but they were not 
derived from it, nor were they in any real sense guaranteed 
by it. All rights of this sort must, in the very nature of the 
case, depend for their protection and enforcement upon 
non-governmental agencies. As originally conceived, these 
rights were more fundamental than the Constitution and 
were not to be regarded as subject to abridgment by either 
the government or the people. But the idea of popular 
sovereignty, as it came to be generally accepted, super
seded natural law and natural rights as a check on govern
mental authority. Individual rights, which, according to 

- the earlier view, were derived from natural law, came 
now to be regarded as purely constitutional guaranties 
which the people might or might not recognize when exer
cising their sovereign function of making constitutional 
law. 

No one can understand fully this change in attitude to
ward natural rights, without keeping in mind the contrast 
in purpose between the early and the later phase of the 
modern constitutional movement. Down to the time of the 
American Revolution, the interest in constitutional govern-
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ment revolved around the problem of limiting irresponsible 
power. Throughout this earlier period, limitation of politi
cal authority was regarded as the essential feature of con
stitutional government. This view was, in fact, carried over 
into the democratic state, and found expression in the sys
tem of checks and balances and in the ~ontinuation of natu
ral law and natural rights as checks on popular authority. 
It was only at a much later time, as the idea gradually 
developed that the majority will is the final source of power 
in the state, that natural checks on political authority fell 
into disrepute. 

The belief that there are certain fundamental principles 
or laws of nature by which all human authority should be 
restrained served a useful purpose in the development of 
constitutional government by enlisting popular support for 
the limitation of irresponsible political power. All oppo
nents of monarchy could cooperate in disseminating the 
idea that rulers were subject to the checks implied in such 
doctrines as the social contract, natural law, and natural 
rights. But when the constitutional movement assumed in 
the nineteenth century a democratic character, the basic 
political ideas acquired a new significance. 

The most important of these doctrines is the social con
tract theory of the state. This was the main support of the 
constitutional movement down to the time of the American 
Revolution and became the recognized basis of American 
political organization. It had an important place in politi
cal theory, not as an explanation of the origin of the state, 
but because it was supposed to formulate the principles to 
which governmental organization should conform. It sup
plied a criterion by which then existing governments were 
to be judged, and it held up an ideal which would in time, 
it was hoped, profoundly modify the form of the state. It 
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was in reality an indirect and covert attack on the monarchi
cal system of government. 

The social contract theory was presented under the guise 
of an historical account of the origin of government. There 
were two reasons for this method of procedure. To have 
advanced the social contract as an ideal would have been 
an obvious and direct attack on monarchy, and would, more
over, have been ineffective. It assumed the disguise of his
tory in order to minimize opposition and to render it more 
sacred. To discover the original social contract in the re
mote past, was to guarantee to it an influence upon the peo
ple which it could not have had if presented as a mere ideal. 
The writers who advanced this theory were but following 
the rather common practice of intelligent advocates of insti
tutional reform, in making the new and untried more accept
able by representing it as very old. 

The modern writers whose names are most conspicuously 
identified with the social contract theory of the state are 
Hobbes, Locke, and Rousseau. Hobbes wrote in defense 
of monarchy and can not be regarded as a supporter of the 
social contract theory, although he recognizes it as one of 
the ways in which states have come into existence. Govern
ment originates, he thinks, in two ways: "One by natural 
force, as when a man maketh his children to submit them
selves and their children to his government, as being able 
to destroy them if they refuse; or by war subdueth his 
enemies to his will, giving them their lives on that condition. 
The other is when men agree amongst themselves to submit 
to some man, or assembly of men, voluntarily." 1 

That he repudiated the divine right doctrine and made 
the social contract idea the foundation of his defense of the 
monarchical system of government is indicative of the trend 

1 LeviallJa", ch. XVII. 
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of public opinion in his time. He saw clearly that the divine 
right theory was no longer an adequate support for royal 
power, and that any acceptable defense of monarchy must 
recognize the people as the source of royal authority. 
By assuming that monarchy had its origin in an original 
social contract, he sought to give it the appearance, at 
least, of legitimacy. But his lack of sympathy with the 
substance of the social contract theory is clearly indicated 
by the way in which he sought to make it serve as a defense 
of monarchy. He made the authority of the king depend 
upon the consent of the people, as expressed in an original 
covenant by which they agreed among themselves to in
stitute monarchy. This contract, he held, was binding 
upon the people but not upon the king, since he was not 
a party to it. Monarchy, though in the beginning estab
lished by the people and deriving its powers from them, be
came, once it was established, independent of them and was 
thenceforth the lawful possessor of supreme and unlimited 
power. Under the guise of recognizing the social contract 
as an explanation of the origin of monarchy, Hobbes made 
it clear that he opposed the essence of the social contract 
idea of the state. 

The doctrine was given a new expression by Locke who 
asserted that it was the consent of the people, or in other 
words the social contract, " and that only, which did or could 
give beginning to any lawful government in the world." 2 

A government which did not originate in this way, or recog
nize its dependence upon the people, was not in his opinion 
a lawful government. He did not contend that the social 
contract was the origin of all governments, but merely of 
all legitimate governments. It is evident that the emphasis 
which he placed on the social contract as an explanation of 

2 Ci'IJil GO'IJernment, bk. II, ch. VIII. 
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the origin of government was really prompted by the desire 
to enhance its popularity and thus make it more effective 
in the struggle against irresponsible power. A fair inter
pretation of his political philosophy justifies the assumption 
that any part which the social contract may have had in the 
remote past in the creation of political institutions was, in 
his opinion, of minor importance in comparison with the 
significance of the social contract doctrine as a theory of 
political organization. 

Rousseau, who is more frequently referred to as an advo
cate and exponent of the social contract theory than any 
other modern writer, apparently assumed in his Contrat 
Social, as other liberal thinkers had done before him, and, 
no doubt, ·for the same reason, that government had its 
origin in this original agreement of the people. It can not 
be said, however, that he believed that all government had 
been established in this way. In his Discourse upon the 
Origin and Foundation of Inequality among Mankind, pub
lished several years before the Contrat Social, after sketch
ing the formation of government through the supposed origi
nal agreement of the people, he says: "Such was, or must 
have been had Man been left to himself, the origin of So
ciety and of the Laws." 8 Here, he clearly recognizes that 
men were not permitted to live in a so-called state of nature 
until such time as they could voluntarily agree to unite in 
setting up a state. 

We find frequent reference in the recent literature of po
litical science to David Hume, as an eighteenth century 
critic of the social contract theory. A conservative in his 
political philosophy, he was quite naturally opposed to some 
of the democratic implications of the social contract doc
trine. But in so far as this theory may be regarded as an 

8 English tr. of R. and J. Dodsley, London, 1761. 
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explanation of thll origin of government, it is evident that 
he did not altogether reject it. 

" When we consider," he says, "how nearly equal all men 
are in their bodily 'force, and even in their mental powers 
and faculties, till cultivated by education; we must neces
sarily allow, that nothing but their own consent could, at 
first, associate them together, and subject them to any au
thority. The people, if we trace government to its first 
origin in the woods and deserts, are the source of all power 
and jurisdiction, and voluntarily, for the sake of peace and 
order, abandoned the~ native liberty, and received laws 
from their equal and companion. The conditions, upon 
which they were willing to submit, were either expressed, or 
were so clear and obvious, that it might well be esteemed 
superfluous to express them. If this, then, be meant by the 
original contract, it cannot be denied, that all government 
is, at first, founded on a contract, and that the most ancient 
rude combinations of mankind were formed chiefly by that 
principle." • 

Although Hume traced the origin of government to what 
may be called a social contract, he assumed, as did Locke, 
that this antedated recorded history. "Almost all the gov
ernments," he tells us, "which exist at present, or of which 
there remains any record in story, have been founded origi
nally, either on usurpation or conquest, or both, without any 
pretence of a fair consent, or voluntary subjection of the 
people." , 

His essay, Ol.the Original Contract, is entirely free from 
the partisan bias which characterizes most of the literature 
that has grown up around this subject. His discussion of 
this highly controversial question is probably as good an 
example of the disinterested scientific attitude as could be 

" 01 the Original Contract. G Ibid. 
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found in the entire literature of political ·science. It is in
correct to classify him, as many less disinterested writers 
have done, as an opponent of the social contract theory .. It 
would be quite as reasonable to say that he defended it, for 
with certain qualifications he accepted it as an explanation 
of the beginning of government and as a speculative principle 
applicable to contemporary politics. 

" As no party, in the present age," he says, " can well sup
port itself, without a philosop.hical or speculative system of 
principles, annexed to its political or practical one we ac
cordingly find, that each of the factions, into which this 
nation is divided, has reared up a fabric of the former kind, 
in order to protect and cover that scheme of actions, which 
it pursues. . .. The one party, by tracing up government 
to the Deity, endeavour to render it so sacred and inviolate, 
that it must be little less than sacrilege, however tyrannical 
it may become, to touch or invade it, in the smallest article. 
The other party, by founding government altogether on the 
consent of the People, suppose that there is a kind of original 
contract, by which the subjects have tacitly reserved the 
power of resisting their sovereign, whenever they find them
selves aggrieved by that authority, with which they have, 
for certairi purposes, voluntarily entrusted him. . . . 

"I shall venture to affirm, That both these systems of 
speculative principles are just; though not in the sense, in~ 
tended by the parties: And, That both the schemes of prac
tical consequences are prudent; though not in the extremes, 
to which each party, in opposition to the other, has commonly 
endeavoured to carry them." 8 

He assumed that the most satisfactory form of govern
ment was to be found in the compromise between the divine 
and social contract ideas of the state which was the dis-

II 0/ the Original C olltract. 
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tinctive feature of the English political system in his day. 
Having no sympathy with the doctrine of divine right as a 
defense of absolutism, he nevertheless believed that institu
tional arrangements which had long existed and had every
where been generally accepted ought not to be lightly at
tacked. He believed that monarchy, though not a divine 
institution in the sense implied in the doctrine of divine right, 
was at least natural, as shown by its prevalence throughout 
the world during historic times. 

Hume did not regard monarchy in its pure form as a de
sirable kind of government, but he believed that it was pref
erable to a republic. Since he was opposed to absolute gov
ernment, whether of the monarchical or popular type, he 
had no sympathy with those who so interpreted the social 
contract theory as to make it support the unlimited power of 
the people. He apparently accepted the social contract idea 
in so far as it supplied a needed check upon king and aris
tocracy, but rejected it entirely as a doctrine of popular 
sovereignty. 

The nineteenth century attack on the social contract .was, 
for the most part, an attempt to discredit it by representing 
it as a theory of the origin of the state. Hume, who is often 
cited by recent critics of the doctrine as a supporter of their 
position, clearly recognized what these more recent oppo
nents of the theory have generally ignored - that it was a 
" philosophical or speculative system of principles," designed 
to serve as a justification for the limitation of political power. 

As in Hume's time this doctrine was the foundation of the 
argument for constitutionalism, so in the nineteenth century 
it became the chief theoretical support of the democratic 
movement. It is largely because of this relation to present 
day democratic tendencies, that the social contract idea has 
become the target of so much conservative criticism. The 
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real motive behind this criticism is evident to anyone fa
miliar with the history of the doctrine and its relation to the 
modern political movement. The fact that criticism has 
been focused so largely upon a minor and really non-essential 
feature of the social contract theory, is to be explained by 
the desire to attack the doctrine at what is conceived to be 
its weakest point. 

The oppQsition of recent conservative writers to the social 
contract idea is clearly a reaction against the ultra dem
ocratic interpretation of it as a doctrine of popular sov
ereignty. The distinct trend, during the latter part of the 
nineteenth century, toward the supremacy of the popular 
majority caused conservative thinkers in all the more dem
ocratic countries much uneasiness. It seemed to threaten 
the overthrow of the entire system of constitutional checks 
which centuries of struggle had built up. Democracy was 
insistently claiming the supreme power, of which the king 
had been deprived through the growth of constitutional gov
ernment; and it was feared that in order to gain such power 
the majority would remove every constitutional restraint in 
its way. 

When a minority opposes a movement of this sort, which 
has behind it the physical force of the community, it is more 
expedient and more effective to attack indirectly, by under
mining the speculative foundation Without which it could not 
be justified. The modern writers who regard the sov
ereignty of the popular majority in much the same way as 
the advocates of constitutional government thought of the 
sovereignty of the king, are disposed to criticize and dis
credit· the socia:1 contract doctrine for the same reason 
that it was supported by those who opposed royal su
premacy. And just as many of the earlier writers refrained 
from attacking monarchy directly, but did, nevertheless, seek 
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to inculcate ideas which were incompatible with the sov
ereignty of the king, so these recent writers, instead of 
attacking the social contract as a theory of democracy, have 
assailed it as an explanation of the origin of the state. The 
opposition to the doctrine from those who favor aneffec
tively limited democracy is augmented by those who wQuld 
entirely subordinate popular influence. The pronounced 
tendency on the part of conservative political writers since 
the middle of the nineteenth century to disparage the social 
contract philosophy is in fact an attack pot only on the very 
foundation of democracy, but on that of the constitutional 
system which preceded it. 

The essential principle in the social contract conception 
of the state is the subordination of the government to the 
people. According to this theory, political power is con
ceived to be derived from them, to be exercised under their 
sanction and for their benefit, and those to whom it is en
trusted are thought of as immediately, or at least ultimately, 
accountable to them. The repudiation of this doctrine by 
political thinkers, if generally concurred in by the public, 
would profoundly influence the course of political develop
ment in the immediate future. It is, of course, designed, and 
would naturally tend, to bring about a reaction in political 
thought against the basic principles of democratic gov
ernment. 

If government depends upon the consent of the governed, 
. as the social contract theory assumes, then it follows as a 
necessary deduction ~t where it persistently disregards 
the rights of the people, revolution is a justifiable method of 
redressing grievances. In the first flush of enthusiasm for 
independence, the American nation proclaimed the doctrine 
of revolution to be one of the unalienable rights of the 
people. But in the reaction against the democratic political 
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philosophy of the American Revolution, which found ex
pression in the new Constitution, the doctrine that the people 
have the fundamental right to overthrow an unjust govern
ment, was regarded by the dominant class in American poli
tics as having outlived its usefulness. It had served as a 
means of justifying the Revolution, but it was a dangerous 
intellectual weapon for the people to possess, especially 
when, as the conservatives planned, the new Constitution 
was to deprive them of that controlling place in the state to 
which they were entitled under the social contract theory. 
Theoretically, if not actually, revolution was a method of 
redress which could be invoked successfully only by the 
majority. Its usefulness as a political doctrine was to be 
found in the fact that it supplied a check upon the govern
ment, which is most needed where the principle of political 
responsibility is inadequately recognized in the organization 
of the state. The general acceptance of such an idea by the 
people, no government, however strong, could afford to ig
nore. The attitude which it implied toward the state was, 
moreover, peculiarly incompatible with the purpose of the 
framers of the Constitution - the establishment of a strong 
government in which majority influence would be effectively 
subordinated. 

The right of revolution as a protection against govern
mental oppression being a necessary inference from the 
social contract theory of the state, it is evident that the con
servative reaction which brought about the adoption of the 
Constitution was, in fact, if not openly, opposed to the essen
tial features of the social contract philosophy. All the in
terests in American political life which cooperated in im
posing more effective checks upon the majority, naturally 
cooperated in the effort to give permanence to the system 
which they established, by discrediting first the so-called 
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right of revolution and finally the entire social contract 
theory. Thus, by a process which is not difficult to compre
hend if we remember that political theory is often the hand
maid of practical politics, the doctrines which constituted 
our defense of the Revolution declined in popularity with 
the ruling class, as they came to be used more and more in 
support of manhood suffrage and other democratic reforms. 

In countries where the democratic movement succeeded 
in breaking down the system of checks and establishing the 
supremacy of the numerical majority, as in England, the 
social contract theory lost its significance as a restraint on 
governmental authority, no less than in the United States. 
As a programme of the majority, it was serviceable in the 
movement to establish constitutional government. But 
when control of the state passed from the few to the many, 
the social contract idea ceased to function as a check upon 
governmental authority and became instead a justification 
of it. 

No idea has been more closely identified with the modern 
democratic movement than the doctrine of equality. It is as 
much a part of what may be called the democratic creed, as 
inequality is of monarchy or aristocracy. Indeed, the idea 
of equality, like the social contract theory, was in the be
ginning largely a protest against the prevailing system of 
inequality. 

Christianity gave to the world the idea of spiritual equal
ity; but though it was the religion of the lowly, it made no 
attack upon the political, social, and economic inequalities 
of thi~ world. This abstraction probably explains why it sur
vived. Had its ideal of equality been one that clearly applied 
to this as well as to the next world, it would have encountered 
repression everywhere at the hands of the ruling classes. It 
is only because Christianity has upon the whole actively sup-
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ported the established inequalities of society, or at least 
passively accepted them, that it has been permitted to ex
pand and become the religion of the Western World. 

From the viewpoint of the ruling classes, the chief func
tion of the church in its relation to this-world affairs has al
ways been that of inculcating respect for the established 
order. Control of the many by the few would have been 
extremely difficult, if not impossible, without the support of 
the church, which has given the appearance of divine sanc
tion to the political and economic inequalities of existing 
societies. Any political system based upon ineqUality is of 
necessity insecure. Being opposed to the real interests of 
the many, its preservation depends upon the general ac
ceptance of the belief that ineqUality in human society has 
divine sanction. This belief the church has encouraged by 
its passive attitude toward, or active defense of, existing 
inequality. 

The adaptation of religious doctrines to the fact of class 
control is an inevitable consequence of the environmental 
influences under which Christianity developed. In all its 
relations to this world, the church has been, generally 
speaking, a supporter rather than an opponent of· existing 
inequality. Even its dogmas have served this purpose. It 
long defended the institution of slavery,. and its emphasis 
on the virtue of patience and resignation in this life, with the 
hope of reward in the world to come, has been a potent in
fluence in silencing protests against political and economic 
inequality. 

But notwithstanding the fact that the church, as a main
stay of law and order, has quite consistently supported the 
state in combating the leveling tendencies of the democratic 
movement, it is to the Christian idea of spiritUal equality 
that modem democracy most largely owes its origin. It 
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was this idea which prepared the way for the attack upon 
the doctrine that the king ruled by divine right. If men 
were really equal before God, how could monarchy be de
fended as a divinely ordained institution? Was not spiritual 
equality incompatible with the idea that the most conspic
uous inequality in human society had divine sanction? Not 
only did the conception of spiritual equality tend to weaken 
popuIar reverence 'for monarchy, but it discredited the entire 
system of special privileges claimed by the ruling classes. 

The doctrine of equality was really implied in the social 
contract theory of the state, which, as usually interpreted, 
assumed a preexisting state of nature, in which men lived 
without distinctions of rank. It would be strictly logical to 
assert that the social contract theory, in so far as it offered 
an explanation of the origin of the state, was but an. in
ference from the assumed equality of men in a state of 
nature. Consequently, those who accepted the social con
tract idea were inclined to regard men as, by nature, ap
proximately equal. The inequalities which existed in so
ciety, they attributed to injustice. 

"Nature," says Hobbes, "hath made men so equal in the 
facuIties of the body and mind, as that, though there be 
found one man sometimes manifestly stronger in body or o'f 
quicker mind than another, yet when all is reckoned together 
the difference between man and man is not so considerable as 
that one man can thereupon claim to himself any benefit to 
which another may not pretend as well as he." 7 

Although defending monarchy, Hobbes attempted to rec
oncile it with the doctrine that men were by nature equal. 
" The inequality that now is," he tells us, "has been intro
duced by the laws civil. ... If Nature therefore have 
made men equal, that equality is to be acknowledged; or, if 

7 LeviatMn, th. XIII. 
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Nature have made men unequal, yet because men that think 
themselves equal will not enter into conditions of peace but 
upon equal terms, such equality must be admitted." 8 

The natural equality of men was generally accepted by 
the advocates of the social contract theory. Even Hume 
asserted that because of this natural equality it was reason
able to believe that government had its origin in voluntary 
agreement.8 The Declaration of Independence, in proclaim
ing as a self-evident truth" that all men are created equal," 
merely expressed what was an essential part of the political 
creed of liberal thinkers throughout the seventeenth and 
eighteenth centuries. 

This widespread enthusiasm for the doctrine of equality 
was due less to its democratic than to its anti-monarchic and 
anti-aristocratic implications. Liberals were then much 
more interested in sweeping away the prerogatives of mon
archy and aristocracy than in establishing a society in which 
all men would share equally in the exercise of political 
power. As the social contract theory had served a useful 
purpose in the long struggle against irresponsible power, so 
the idea of equality was employed by the middle class as an 
intellectual weapon to level down the privileged orders if 
not to level up the lower classes. 

The leaders of the movement to establish American inde
pendence saw in the doctrine of equality an even more ef
fective instrument of propaganda than was supplied by the 
social contract theory of the state. This doctrine made a 
strong appeal not only to the great majority of the people, 
who were then outside the pale of political rights, but also ~o 
the majority' of the property owning class, who felt them
selves discriminated against by the high officeholding 
qualifications and the social distinctions of the time. The 

8 Ibid., th. xv. 8 SuprtJ, p. 169. 
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importance of the principle of natural equality in the politi
cal philosophy of the American Revolution is indicated by 
the fact that it is the first of the" self-evident truths" men
tioned in the Declaration of Independence, and that it stood 
first in the Massachusetts Declaration of Rights. There is, 
however, no ground for believing that those who framed and 
promulgated the philosophic defense of the Revolution really 
believed in equality as a practical political principle. Like 
all eighteenth century liberals, they gave lip-service to the 
idea of equality, but they had no desire to apply the prin
ciple in the practical organization of the state. Middle 
class advocacy of equality might be unqualified in a 
war document such as the Declaration of Independence, 
but it assumed a more cautious form of expression as the 
problems of political reconstruction came to receive critical 
attention. 

The political significance of the doctrine of natural equal
ity was unmistakable. If all men were created equal, the 
then existing restrictions on the right to vote and to hold 
office were clearly unjust and should be abolished. It was 
this implication which, perhaps more than any other, made 
the political leaders of the Revolutionary period realize, that 
however useful might be the formal acceptance of the idea 
of equality for the immediate purpose of establishing inde
pendence, it would later become a source of trouble. This 
probably explains why only one state constitution of the 
Revolutionary period, that of Massachusetts, contained a 
declaration of natural equality. The equality of all freemen 
was affirmed in the Kentucky Constitution of 1799, but no 
other state accepted the idea that all men, or even all free
men, were equal, until after 1835, when property qualifica
tions for voters and for officeholders had been largelyabol
ished. Up to the time of the Civil War, but three southern 
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states 10 had declared in their constitutions that all freemell 
were equal and only two northern states 11 had followed 
Massachusetts in proclaiming the natural equality of all 
men. After the Civil War the doctrine of equality was in
cluded in the Reconstruction constitutions of five southern 
states.12 But of the seventeen states admitted into the 
Union since 1850, only two 18 have recognized the prin
ciple of natural equality, and at the present time only seven 
state constitutions 14 contain the declaration that all men are 
equal. 

It is interesting to note that the Massachusetts Constitu
tion of 1780, which contained the declaration of natural 
equality, was the only one adopted during the Revolutionary 
period which actually increased the property requirements 
for voters. The ,fact that such qualifications were raised 
fifty per cent is a more trustworthy indication of the ruling 
class sentiment than the glittering generality that " all men 
are born free and equal." 

Tne declaration in the Virginia Bill of Rights of 1776 that 
" all men are by nature equally free and independent" was 
designed to, and, no doubt, did in a measure satisfy the un
discriminating popular demand .for governmental recogni
tion of the principle of eqUality. Men may be equally free 
and independent, however, without being equal. To declare 
that " all men are by nature equally free and independent" 
is, in fact, merely to assert belief in the principle of indi
vidual liberty. Properly interpreted, it is to declare, not 
that all men are equal, but only that they have equal right 
to freedom and independence. Seventeen of our present 

10 Kentucky, Florida, and Arkansas. 
11 Iowa and Indiana. 
11 Alabama, Florida, Louisiana, North Carolina, and South Carolina. 
18 Idaho and Nevada. 
14 Idaho, Indiana, Iowa, Kentucky, Massachusetts, Nevada, and North 

Carolina. 
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state constitutions contain such a declaration, while in eight
een there is no reference to equality in any of its applica
tions. 

Both De Tocqueville and Bryce have commented on the 
American passion for equality; but if this has been a dis
tinguishing trait of the American people there is little in our 
public documents to indicate it, There has been at times 
emphatic disapproval of certain kinds of inequality which 
discriminated against the majority of the people. It may 
be seriously doubted, however, whether there has ever been 
in this country any widespread belief in the doctrine of nat
ural equality. The existence of chattel slavery for nearly a 
century after the Declaration of Independence is a fact 
which can not be reconciled with the theory of equality or 
the idea of individual liberty. Belief in equality, in so far as 
it has existed, has been clearly subject to important limita
tions. It has never been regarded as applying to inferior 
races. Even in non-slave'states, the Negro has been dis
criminated against. Delaware, from the, establishment of 
independence, denied political rights to all except white men. 
The idea of equality was made to support the movement for 
the extension of the suffrage'; but, coincident with the aboli
tion of property qualifications, various states adopted con
stitutional provisions which either expressly limited voting 
to free white men, or, as in the New York Constitution of 
J 82 J, made it difficult for colored voters to exercise this 
right. Connecticut in 1818 limited the suffrage to white 
male citizens twenty-one years of age. Pennsylvania 
adopted a similar provision in 1838 and New Jersey in 1844. 

The advocacy of white manhood suffrage did not neces
sarily imply a 'belief in the essential equality of all' white 
men. The argument for a widely,extended suffrage may, of 
course, be based on the assumption of natural eqUality. If 
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all men are in effect equal, there can be no justification for 
a policy which confers the right to vote on some and with
holds it from others. But, as a matter of fact, belief in the 
desirability of a widely extended suffrage is usually de
fended on altogether different grounds. It is not the theory 
of natural equality, but rather the conviction that both jus
tice and expediency require the state to treat all alike, that is 
the main guaranty of a liberal suffrage policy. The doctrine 
of natural equality has, of course, often been used in the at
tack on class privilege. In fact, the emphasis on this doc
trine was very pronounced during the movement in the first 
half of the nineteenth century for the establishment of man
hood·suffrage. The popularity of the doctrine of equality in 
that period was due, however, less to any profound convic
tion that all men are equal, than to the desire to deprive the 
ruling class of its control of the state. The prevalent attitude 
was one of hostility to privilege, rather than of acceptance of 
the theory of equality. 

If there was anyone idea which was generally accepted in 
the early period of American history, it was that of indi
vidual liberty. It found expression in various bills of rights 
in such phrases as cc equally free and independent," cc equal 
in rights," and cc equal before the law." Although this con
ception did not imply natural equality, it was inconsistent 
with belief in special privileges of any sort. Moreover, 
the desired liberty for the individual could be assured, if at 
all, only through the extension of the suffrage. This is ex
pressly recognized in the Wyoming Constitution, which con
tains a declaration in ,favor of equality in the enjoyment of 
natural and civil rights through political equality. 

Down to the Civil War period, the trend of opinion had 
been clearly toward acceptance of the idea, not that all white 
men should be regarded as equal, but that they should have 
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equal rights, civil and political. Moreover, there was a 
growing conviction that alI men, regardless of color, were by 
nature" equally free and independent." It was. this belief 
in individual liberty, rather than a doctrinaire acceptance of 
the theory of natural equality, that brought about the aboli
tion of slavery. The prohibition of racial discrimination by 
constitutional amendment after the Civil War can hardly be 
regarded as a serious attempt to extend the principle of 
equality in political rights to the Negro. It did not reflect a 
sentiment that was clearly prevalent, even in the North, 
inasmuch as the doctrine of white supremacy was included 
in the constitutions of several northern states, where the 
Negro element in the population was unimportant. The 
lack of any effective public opinion in favor of the abolitibn 
of political discrimination against the Negro is plainly in
dicated by the general non-enforcement of the Fifteenth 
AJnendment. ' 

The eighteenth century democratic philosophy, which 
found expression in the Declaration of Independence, and 
practical application in the extension of the suffrage and the 
abolition of slavery, has declined in popUlarity since the 
Civil War. It is no longer necessary for a political party to 
proclaim its acceptance of the " seIf~evident" truths enu
merated in the Declaration, as the Democratic party did dur
ing the period which intervened between the extension of 
the suffrage and the Civil War, and the Republican party, 
during the Civil War and Reconstruction periods. 

This change in viewpoint is clearly reflected in AJnerican 
political literature. We have largely discarded the opinion, 
more or less prevalent in the first half of the nineteenth cen
tury, that suffrage is one of the natural rights of the citizen, 
and have returned to the old conservative position which 
holds that it is a privilege which the state mayor may not 
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confer. That voting is not a right of the citizen as such is 
now generally stressed in American books on political science, 
especially in those used in connection with high school and 
college inStruction in politics.1

' A foundation is thus being 
laid for.a conception of the state which is directly opposed 
to the political philosophy of the Declaration of Inde
pendence. 

As a rule, no mention is made of the social contract theory 
in this type of literature, but it is attacked indirectly in the 
systematic effort made to discredit the natural rights doc
trine. To attack it directly might be inexpedient, inasmuch 
as it is the recognized basis of American political organiza
tion. A less obvious and, in the end, more effective method 
of bringing it into disrepute is naturally preferred, as less 
likely to arouse formidable opposition. To attack the social 
contract theory through the doctrine of natural rights has 
two distinct advantages. In addition to being indirect, 
it strikes at the very heart of the social contract idea of the 
state. If the doctrine of natural rights can be brought into 
disrepute, the social contract theory will be made untenable. 
The doctrine of natural rights is not only implied in 

11 In a high school book on civics the reader is reminded that, .. What
ever the qualifications [of voters] may be, it ought to be noticed that they 
are imposed by the government, and that the elective franchise is a privilege 
which may be granted or Wlitbbeld, and is not a right which the citizen en
joys simply because he is a citizen." S. E. Forman, Advanced Civics, p. 103 

(11)06). 
In a recent book for college and university classes in government, we are 

told: II Another political activity which is a privilege rather than a right is 
the exercise of the electoral franchise. It is true that advocates of suffrage 
extension have always been prone to represent voting as a natural, if not a 
constitutional right. • •• But political scientists are substantially agreed 
that the composition of the electorate is, in the United States no less than 
in other lands, a matter to be determined by considerations of expediency!' 
Frederic A. Ogg and P. Orman Ray, l"troducPo" '0 American Govern_I, 
p. 198 (1922). 

The statements quoted above are fairly representative of our recent 
textbook literature, which serves as the basis of college and high school in
struction in politics. 
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the social contract conception of the state, but is, indeed, 
the very essence of it. To maintain, as conservative 
writers now quite generally do, that there are no natural 
rights, that voting is a privilege which the state may with
hold, that, as a matter of fact, the citizen has no rights which 
the state must respect, is in effect a repudiation of all that 
is essential in the. social contract theory. 

In this covert and indirect way, if not openly, the present 
generation is being taught that the earlier view of the state, 
which is reflected in our constitutional documents, both state 
and federal, and was held by liberals during the first half of 
the nineteenth century, is erroneous. The entire system of 
eighteenth century political philosophy, with its conception 
of the social contract, individual liberty, natural law, and 
natural rights, is discarded as a check on the power of the 
state. The citizen has been stripped by conservative inter
pretation of all those intellectual and moral safeguards 
against governmental aggression which the political phi
losophy of the eighteenth century supplied. A new concep
tion of the state is being evolved, which is, in fact if not in 
form, a doctrine of governmental absolutism. 



CHAPTER IX 

CENTRALIZATION AND POPULAR CONTROL 

I The growth of centralized control in the United States 
i has been rapid, especially since the Civil War. In less than 

a century and a half, a group of loosely organized commu
nities have been welded into what is essentially a national 
state. This has been brought about largely through federal 
control of the ~onstitution-interpreting power. As we have 
seen in the preceding discussion, the early struggle between 
the advocates and opponents of centralization was over the 
right of the federal Supreme Court to act as the final inter
preter of the Constitution of the United States. The acqui
sition of this power by the federal judiciary made the general 
government supreme. Thenceforth, it determined its own 
authority and that of the states as well. A foundation was 
thus laid for the assumption of powers by the federal gov
ernment which might in time strip the local subdivisions of 
all authority and make the general government national 
in all but name. This process of centralization was re
tarded in the first half of the nineteenth century by the 
states' rights sentiment; but since the Civil War there 
has been a marked acceleration in the growth of federal 
authority. 

There are two ways in which the courts have contributed 
toward the centralization of political power in the hands of 
the general government. Both depend upon the right of the 
Supreme Court to act as the final interpreter of the federal 
Constitution. By the simple process of interpretation the 

186 
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Court has read into the Constitution a larger grant of power 
to the general government than was originally intended or 
previously recognized as properly belonging to it. In this 
way, there has come about a vast accession of federal 
authority. The other way in which the judiciary has aided 
in the growth of federal power at the expense of the state has 
been indirect and no doubt often unintended. The Constitu
tion denies to the states certain powers, as in the provision 
concerning laws" impairing the obligation of contracts" and 
in the Fourteenth Amendment. Through the interpretation 
which the judicial branch of the federal government has 
placed upon these provisions, the power of the states as 
regulative and protective agencies has been seriously im
paired.1 Moreover, by depriving the state governments of 
the power to enact much ~rgent1y needed legislation, the 
Court has compelled the people to look to the general gov
ernment for relief. The immediate purpose of this limita
tion of state authority by judicial construction was probably 
in most instances to prevent the contemplated regulation; 
but the final result of this restriction on the powers of the 
states has been a compensating increase in the regulative 
authority of the federal government. The people, thwarted 
in their effort to secure adequate state regulation, have 
turned to the general government for protection, since its 
powers are not abridged by the Fourteenth Amendment or 
the constitutional provision concerning laws " impairing the 
obligation of contracts." 

There is another aspect of the movement toward cen
tralization, which "'has to do with the relation between state 
and local government. Just as the general government has 
in recent decades been rapidly extending its powers at the 
expense of the states, so have the various states themselves 

1 See th. Vll. 
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been taking more and more power away from the purely 
local governmental units. 

Generally speaking, conservatives favor a centralized 
form of government while those who believe in popular con
trol wish to keep political power largely in the hands of local 

. authorities. This was true even at the beginning of our his
tory under the Constitution. It was perfectly logical for Jef
ferson with his democratic viewpoint to desire a weak gen
eral, and strong local, government, as it was for Hamilton 
with his pronounced aristocratic bias to be the apostle of 
centralization. 

The liberal political philosophy of the eighteenth century 
was fundamentally opposed to centralized control. The 
very essence of this philosophy - the doctrine of individual 
liberty - could be reconciled only with a decentralized form 
of government. The. belief in self -determination for the in
dividual was based on the assumption that he was better 
able to judge concerning his own interests and needs than 
was any external authority. The theory of individual liberty 
recognized that in any properly organized society self
determination was subject to certain limitations and re
straints imposed in the interest of the general welfare. But 
in the choice of governmental agencies to protect the public 
against the abuse of individual liberty, the principle of self
determination required that political power should never be 
removed farther from those affected by its exercise than the 
extent of the interests involved made necessary. According 
to this principle, local government should have as much 
power and the central government as little as might be con
sistent with the safeguarding of the general public interests. 
Collective determination by governmental agencies would 
then be so exercised that the individual would have the 
largest possible influence in the imposition of necessary 
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restraints on his liberty. To centralize political power 
would endanger individual liberty by placing all authority 
in those governmental organs farthest removed from effec
tive popular control. 

The opponents of popular control were not always in 
favor of centralized government. Intelligent conserva
tives at the close of the eighteenth century and the begin~ 
ning of the nineteenth could, and many did, consistently 
believe in a large measure of decentralization. In fact, the 
main reason for conservative advocacy of centralization at 
the present time did not apply under the conditions which 
then existed. Local government was not then in the hands 
of the popular majority. The suffrage and officeholding 
qualifications of that time were a sufficient guaranty of the 
predominance of the property holding class in local affairs. 
And, inasmuch as the popular majodty was effectively sub
ordinated in local government, a centralized governmental 
organization was not necessary for the protection of prop
erty rights. Moreover, during the first half of the nineteenth 
century, the existence of slavery in the South made that sec
tion of the country pronounced in its support of state as op
posed to central authority. The emphasis on state rights 
throughout the South during the pre-Civil War period was 

due, however, less to a belief in the theory of decentralized 
government than to the fear that federal authority might 
not be sufficiently representative of the s1aveholding in
terests. 

In the growth of governmental systems, the distribution 
of powers between central and local authorities is more 
likely to be determined by expediency than by the de
sire for logical consistency. Practice may be, and of 
course often is, determined by theory, but when the in
terests of the dominant class can not be reconciled with gen-
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erally accepted doctrines, theory is certain to yield to prac
tical considerations. 

The early liberal view which associated individual liberty 
and adequate popular restraint on political power with the 
decentralized type of political organization is no longer pre
dominant. More and more, the people are coming to accept 
the point of view implied in centralization of political au
thority. A number of influences have combined to bring 
about this change of attitude, chief among which has been 
the desire of the more conservative classes to safeguard the 
country in so far as possible against the supposed dangers 
of democracy, by removing political affairs as far as possible 
from the danger of popular control. 

The attitude of the well-to-do classes toward local self
government was profoundly influenced by the extension of 
the suffrage. As shown in a preceding chapter,· the removal 
of property qualifications tended to divest the old ruling 
class of its control in local affairs. Thereafter, property 
owners regarded with distrust local government, in which 
they were outnumbered by the newly enfranchised voters. 
The fact that they may have believed in a large measure of 
local self-government when there were suitable restrictions 
on the right to vote and to hold public office, did not prevent 
them from advocating an increase in state control after the 
adoption of manhood suffrage. 

American legalistic political theory has from the beginning 
of our liistory as a nation reflected the view that the state 
legislature is the source of all legislative powers both state 
and local, and that all local powers are conferred by the 
legislature and may be withdrawn at will. Local govern
ment, according to this conception, ts a creature of the state 
government and, except for such rights as are granted by the 

• Ch. IV. 
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state constitution, owes its existence and its powers to the 
state legislature. This view of the powers of the state legis
lature was, of course, merely an application to the state gov
ernment of the English theory of parliamentary silpremacy. 
After the extension of the suffrage the influence of this 
theory on local government was supplemented by judicial 
fear of the consequences of local democracy. Not only was 
all legislative power centralized in the state government, but 
the effort to decentralize it by constitutional amendment was 
largely nullified by hostile judicial interpretation. Our state 
courts have, in fact, persistently opposed local autonomy. 
Even the so-called home rule provisions included in some 
of our state constitutions to ensure municipal self-govern
ment have been largely ineffective, owing to the judicial 
construction placed upon them. 

The refusal of the courts to recognize local self-govern
ment as a right has compelled dependence upon, and de
veloped a habit of looking to, the state government for the 
exercise of many powers that ought to be under strictly local 
control. That we should distinguish more clearly than we 
have in the past between matters of general and matters of 
purely local concern is obvious to anyone who has given 
much attention to the question of political organization. 
The rapid increase in governmental functions during 
recent decades, the constantly growing volume of public 
business, and ~e consequent inability of the state govern
ment to deal in a, satisfactory manner with the great number 
and variety of interests, general and local, for which it is 
responsible under any scheme of centralized control, 
make it necessary to relieve the state government of such 
functions as are purely local in character. It is clearly in 
the interest of economy and efficiency to leave the decision 
of all questions of local policy to the community directly 



192 CENTRALIZATION 

concerned, subject, of course, as every exercise of local au
thority always is and of necessity muSt be, to such general 
supervision as may be needed to ensure adequate protection 
of the larger general interests. 

If local self-government is to have any real existence in 
this country, we must find some way of securing, at the 
hands of legislatures and courts, recognition of the fact that 
cities are local communities with distinctly local interests, 
and that, as such, they are making only a reasonable demand 
when they ask that they be allowed to control their local 
affairs in their own way. Just where the line should be 
drawn separating local affairs from those subject to state 
regulation is a question about which there is at present much 
difference of opinion. But although it may be difficult to 
determine in some cases whether state or local control is the 
proper policy, there are some important functions so clearly 
local in character that the propriety of leaving them in the 
hands of local authorities is obvious. In matters of this sort, 
the policy to be pursued should be determined by the city 
or community concerned, the state having only such super
visory power on appeal from local determination as may 
be necessary for the protection of public and private 
rights. 

The status of local government in the United States, 
though largely due to legal theory as it has been developed 
and applied by the courts, may be regarded as in some meas
ure the consequence of purely historical facts. In conti
nental Europe many cities had an independent existence 
before the states of which they are now a part were formed. 
In the process of political evolution, consequently, the ex
tension of central control over cities has not entirely ob
scured the fact that the city was an original political cor
poration, and as such possessed and exercised all powers 
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and functions suited to its needs. The tendency is to regard 
it as having, by virtue of its existence as a municipal corpo
ration, and independently of any grant of powers by the 
central or state government, such authority as may be 
needed for the exercise of municipal functions. The ques
tion is not so much what powers have been delegated to the 
city, as what powers have been denied to it by the central 
authority. In America, on the other hand, the state as a 
political corporation antedates the city. It is in some 
measure due to this fact that the city is regarded by the 
courts as legally the creature of the state legislature which 
has granted it incorporation;. that it has no clearly defined 
sphere of activity in which the state government may not 
intrude; that such powers as it may be permitted to exercise 
are delegated by the state government; and that, in exercis
ing these, it is in legal theory acting, not as a local political 
corporation with original powers of self-government, but as 
a mere agent of the state government. 

In America the state is the only local unit having original 
powers of self-government. Nevertheless, the state is a 
purely arbitrary division, while the city, on the other hand, 
is a natural and organic unit with interests peculiarly its 
own. For this reason, self-government is a question of su
preme importance to cities - more important for the ade
quate protection of their interests than is self-government 
for the state. 

No state government is competent to determine questions 
of local policy. This is particularly true where the state 
legislature is so apportioned as to overrepresent rural at the 
expense of urban communities. As our state governments 
are now organized, it is not infrequently the case that cities 
have very inadequate representation in the state legislature 
and are, therefore, at a great disadvantage as compared with 
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the rural sections of the state.8 This disproportionately 
small representation of urban population has not only facili
tated the assumption of local functions by the state gov
ernment, by depriving urban communities of the power to 
offer effective resistance to this extension of state authority, 
but it has also made the state legislature less competent to 
deal with local affairs. But a legislature even when properly 
apportioned is not, and can not be, representative of the 
various local interests of the state. It has a representative 
character in the true and democratic sense of that term only 
in so far as it deals with matters 'which concern the state as 
a whole. In all legislation relating to municipal. affairs, 
rural members are politically responsible to no one. What 
interest, for example, do the people of a purely agricultural 
community have in legislation relating to municipal. utilities? 
The people of such a community have no problem of this 
kind, it is not a matter which concerns them, and the part 
which their representative may take in the enactment of 
measures of this sort may not attract even so much as a 
passing notice. With respect to such legislation he can vote 
and act as he pleases without the risk of incurring the criti
cism or displeasure of his constituents. 

Centralization of power has not only made government 
irresponsible in so far as implied powers are exercised, but 
it tends to make popular control ineffective even in the exer
cise of functions which democratic theory clearly assigns. 
The development of present day social and economic life 
has so greatly increased the demand for governmental regu
lation that even under a decentralized form of political or
ganization, the volume of business entrusted to govern
mental agencies is too large and too complex for the public 
to follow intelligently. To load a government down with a 

8 Supra, th. IV. 
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multitude of functions which it is not fitted to perform, tends 
to further confusion and renders it a less efficient instrument 
for the exercise of those functions which necessarily con
cern it. 

The extension of the suffrage was followed, as we have 
seen, by a marked increase of state interference in local 
affairs. The underlying cause of this movement to cen
tralize authority in the state government was the fear of mu
nicipal democracy. But the extension of the suffrage, so 
much dreaded by conservatives, did not after all make 
municipal government responsible in any effective way to 
the majority of the voters. Organized in many instances on 
the check and balance plan, like our state and federal gov
ernments, municipal government was a very unsatisfactory 
instrument of democracy. In response, however, to a popu
lar demand for reform in the first and second decades of 
the twentieth century, cities were being reorganized in ac
cordance with democratic principles. It is an interesting 
coincidence that just at this time a fresh impetus should 
have been given to the movement toward state control of 
local affairs. It was urged that local control of such matters 
as public utilities was inadequate and unsatisfactory. But 
the fact that this objection was not raised until after the 
movement to democratize local government had begun 
probably indicates to some extent, at least, both its true 
source and real purpose. Though ostensibly designed to 
give cities more effective protection against public utility 
abuses, it did not originate in any popular demand from 
urban communities. The initiative in this matter, however 
cleverly it may have assumed the guise of a popular move
ment, came largely from the interests which were opposed 
to effective regulation by either state or local authorities. 

Satisfactory regulation is not, as seems to be implied in 
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much of the discussion favoring the substitution of state for 
local control, merely a question of placing this function in 
the hands of that governmental agency which has most 
power and prestige behind it. The power to exercise a par
ticular . function is of little consequence, unless there is an 
adequate guaranty that such power will be exercised in the 
interest of the local public for whose protection it is de
signed. It may be regarded as a well established principle 
of political science that to ensure a satisfactory and efficient 
exercise of a given power, it should be lodged in some gov
ernmental agency directly responsible to the constituency 
affected. Here, we find the weak point in the policy of 
centralizing control in the state government. A state 
agency, theoretically responsible to the entire state, may be 
safely entrusted with powers which concern the state as a 
whole; but when a state government assumes powers that 
are essentially local, it is not responsible in the sense that it 
is when it exercises powers in which the state as a whole is 
directly and vitally interested. The community or com- . 
munities affected by its exercise of local authority lack the 
power to control it. It is for this reason that the extension 
of state control over local affairs fails to meet the require
ments of democracy. 

The assumption of local powers by the state government 
has greatly increased the opportunity for corruption in 
American politics. Advocates of centralization, however, 
have entirely ignored this aspect of the question. As a mat
ter of fact, they have even defended the extension of state 
control over local affairs on the ground that it tends to re
move the main sources of corruption in municipal politics. 
This argument was advanced in support of the recent public 
service commission movement by which cities have through
out the United States been largely deprived of the power to 
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regulate local utilities. The contention that such a transfer 
of power would eliminate certain sources· of corruption in 
local politics may be admitted, without conceding that it 
would be beneficial either to the local public or to the state 
at large. It is obvious that interests seeking privileges at 
the expense of the people would not be tempted to corrupt a 
local government which had no power to grant them. In
stead of doing away with corruption, however, it would 
merely transfer that corruption to a larger political arena. 
And when a state government as such assumes and exercises 
purely local functions,it is much more liable to corruption 
than is a local government directly responsible to the local 
public. This is, no doubt, one important reason why public 
utility interests favor state control. 

Democracy, in any true sense of the term, is possible only 
when there is the largest practicable measure of local self
government. This is evident from the fact that the problem 
of establishing and maintaining government responsible to 
the people is least difficult in the small local subdivisions. 
The difficulties in the way of effective popular control in
crease with the size of the governmental unit. Not only is 
the citizen's vote more effective in a local than in a state or 
national election, but the officials are more directly under 
his influence. Nor is his influence in the case of local gov
ernment confined to election day. The town or city hall is 
near at hand and local officials may be easily reached by such 
as wish to voice approval or disapproval of official conduct. 
By reason of this proximity of the officials to the public they 
represent, local government is more likely to be influenced 
by the opinio~ of all important classes in the population, the 
poor as well as the rich, than is either state or federal gov
ernment. The poor are, of course, always at a disadvantage 
as compared with the rich in making their influence felt, 
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even in the case of local government. But the farther those 
entrusted with political power are removed from the people 
they are supposed to represent, the more likely they are to 
fall under the influence of organized wealth. So-called 
representative government is most considerate of those in
terests which keep constantly in touch with it through an 
effective organization. The large business interests have 
long recognized the fact that their profits are directly af
fected by governmental policies, and have consequently used 
the power of such organization to obtain desired legislation 
or to defeat measures to which they are opposed. 

The .farmers of the country, though representing more 
votes and more wealth employed in production than all 
other capital owning groups combined, have failed to exer
cise their due share 01 political influence through lack of 
effective cooperation for this purpose. This situation is due 
in part, no doubt, to the difficulty of securing united effort 
where large numbers of people are involved. Moreover, 
from the nature of their occupation, farmers are more indi
vidualistic than either business·men or wage earners. 

The influence of the average individual upon governmental 
policies may be regarded as negligible inasmuch as his inter
est in pending legislation is usually slight. He may think of a 
proposed measure as beneficial or harmful, but in either case 
the effects which he anticipates are not likely to be of suffi
cient importance to him to urge him to political activity. 
Generally speaking, the effort which he is disposed to make 
depends more largely upon the way in which he conceives 
his individual interests to be affected, than upon any con
sideration of what may be called the general welfare. The 
laboring man and the person of small means are as indi
viduals unable to exert any appreciable influence over a gov
ernment as far removed from the people generally as our 
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federal government is. Only by organization and coopera
tion is it possible for them to protect their interests, and this 
is very difficult to bring about except where much in the way 
of personal or property rights is believed to be at stake. 
This probably explains why wage earners in many industries 
have been more effectively organized than have farmers. 
Their personal rights have been so clearly endangered by 
organized capital that the organization of labor was seen to 
be necessary for defensive purposes. The farmer was slower 
to respond to this tendency, not only because of his more 
pronounced individualism, but also because his need of or
ganization was less urgent. 

The preponderance of political influence exercised by 
capitalistic groups is only in part due to the superior capacity 
of business men for effective cooperation; it is in large meas
ure due to the highly centralized economic control which has 
become the rule in capitalistic industries. To some extent, 
large scale organization may indicate cooperative ability, 
but the highly centralized control which now prevails in so 
many industries is no more the fruit of economic cooperation 
than the highly centralized state is the expression of political 
democracy. Indeed, cooperation and centralization are in
herently opposed, inasmuch as the former implies diffusion 
of power and would secure the necessary unification of effort 
without resort to compulsion. 

The public interests are likely to receive less consideration 
at the hands of our national legislature than important 
special interests receive, for the simple reason that there is 
no adequate, continuing, active, popular support for the 
former, while the latter are always represented by an active 
and. aggressive lobby. The purely financial interest of the 
people as a whole in a proposed measure may be and usually 
is much greater than that of the particular group that is 
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seeking to have it enacted at the expense of the public; but 
because the former is a widely diffused interest it is usually 
unrepresented, while the latter, because it is highly concen
trated and more intense, exerts an influence out of all pro
portion to its real economic and social importance. In in
dustries where ownership and control are highly centralized, 
the influence of business upon politics is certain to be 
greatest. In fact, it is the desire for power that has been one 
of the most important factors in bringing ahout centralized 
control of industry. This has not only greatly increased 
business influence in the field of politics, but has strength
ened its power to dictate terms to labor and prices to the 
consumer. 

To make centralization of economic power acceptable to 
the public, it has been represented as a means of achieving 
efficiency and economy in production. It has, moreover, 
always been assumed by the defenders of centralized in
dustry that such benefits as are thereby achieved accrue in 
large measure to the general public. As a matter of fact, 
however, the concentration of economic control was no more 
designed to augment the wealth and income of the masses 
than centralization of political power was designed to in
crease popular control. 

An intelligent democrat might be inclined to wonder how 
anyone could believe that centralization of economic and 
political power would tend to bring about a diffusion of eco
nomic and political well-being. But many who have a 
sentimental attachment to democracy have no adequate com
prehension of the political philosophy upon which govern
ment by the people is based. If any considerable portion 
of the general public had all along possessed this intelligence, 
the sophistry and misrepresentation which have always had 
so large a place in the discussion and literature of politics 
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would have been much less effective in misleading public 
opinion. 

A highly centralized economic system is inherently op
posed to decentralization in the. government. If those who 
control industry are to be free to use this power for their 
own purposes, they must control the state, since political 
democracy would definitely subordinate economic power to 
restraints imposed for the protection of the public. More
over, large scale industry, engaged as it is in enterprises that 
are national and even international in scope, is impatient 
of the diversity in laws and policies which is inevitable under 
any system of local regulation. 



CHAPTER X 

IMPERIALISM AND 
GOVERNMENTAL SUPREMACY 

Imperialism is a natural and inevitable consequence of 
our capitalistic industrial system .• 

No one can understand the significance of present day 
capitalism, who thinks of it merely as a form of industrial 
organization designed to ensure efficiency in production. 
More and more, the power to control distribution is becom
ing its outstanding feature. Profits may depend less upon 
efficiency in the production of wealth than upon the power 
to decrease wages and increase prices. 

The orthodox defense of the capitalistic system assumes 
that distribution is regulated by natural law. Business men 
by virtue of their ownership of capital control production, 
but competition is supposed to determine the distribution 
of the social income. Modern economic theory has thus 
attempted to reconcile private capitalism with the individu
alistic philosophy, by showing that the distribution of wealth 
and income is automatically controlled by natural law. 
Capitalists themselves, however, have been unceasing in their 
effort to overcome the restraints imposed by competition. 

The conception of industry as regulated by natural law, 
is an application of the political theory of checks and bal
ances to the field of economics. It was no mere coincidence 
that liberal thinkers in the latter part of the eighteenth cen
tury who believed in the division and balancing of political 
power also believed in the competitive regulation of industry. 

202 
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The essential feature of both their political and economic 
philosophy was the recognition of the need for restraints 
which would protect the people against misuse of irrespon
sible power. Competition was suppose4 to supply the needed 
protection in industry, as the check. and balance type of 
governmental organization did in the state. 

But in the business world as in politics, the struggle for 
power has resulted in the concentration of authority. Com
petition, which in the past was largely between individuals, 
is becoming more and more a struggle between economic 
classes. The capitalistic group, being the best organized and 
holding the means of production in their control, have be
come the chief source of economic and political power in 
modem society. 

This centralization of power has made it possible for or
ganized wealth to overcome in large measure the competitive 
and governmental restraints which are supposed to safeguard 
the public interests. Capitalistic imperialism has become, 
in consequence, a standing menace to the peace and well
being of the world. The burdens imposed by such a policy 
are borne by the public, while the benefits which accrue from 
it are monopolized by the capital owning class. 

It is highly improbable that a democratic state in which 
the benefits and burdens of government were widely and 
equitably diffused would become imperialistic. Even if we 
assume that democracy is no less selfish than plutocracy, an 
adequate motive would be lacking, since, for the people as a 
whole, the burdens of imperialism would more than counter
balance the advantages. Moreover, democracy and im
perialism are irreconcilably opposed. To annex territory 
and rule a subject population is to lay a foundation for modi
fication of political ideals and growth of coercive agencies 
that must in the end overwhelm democracy at home. 
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In so far as imperialism has an economic basis, it is mo
tivated largely by the belief that its effect on the distribu
tion of the social income is advantageous to the capital own
ing class. Foreign ~arkets as an outlet for surplus goods 
are needed for the protection of profits, since production 
can not continue under the capitalistic system unless there 
is an effective demand for the goods produced. This demand 
could, of course, be ensured by increasing the consuming 
power of the masses at home through higher wages and lower 
prices. Such a method of making demand balance supply 
would, however, mean a reduction in the capitalist's share 
of the social income. Since he benefits by keeping prices up 
and wages down in the domestic market, he quite naturally 
wishes to exclude foreign competition in the home market, 
and at the same time to have unimpeded access to the mar
kets of other countries. 

Imperialism is designed to increase the capitalist's in
come, partly at the expense of other classes in his own 
country and partly at the expense of weaker foreign coun
tries. To inaugurate and carry out a policy of this sort 
presupposes a strong government, unhampered by too much 
popular control. It must be sufficiently amenable to capi
talistic influence to protect the interests of that class even at 
the expense of the people generally, and strong enough to 
insist on an open door abroad while maintaining a policy of 
exclusion at home. 

Imperialism could not, of course, be successfully defended 
on any such selfish and anti-social grounds. To ensure ade
quate popular support, it is necessary to give it a broadly 
humanitarian and ethical interpretation. This has not been 
difficult inasmuch as a large proportion of the professional 
and educated classes, including the great majority of those 
who represent higher education and the church, have been 
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among its active supporters. However materialistic and mer
cenary the motives that have been chiefly responsible for the 
adoption of an imperialistic policy, it invariably assumes 
the guise of a great disinterested national effort to extend the 
blessings of free government and Christian civilization to 
the less fortunate regions of the world. 

With the organized intelligence of a country so largely 
enlisted in its defense, it is not surprising that imperialism 
has been made acceptable to many who expect no material 
benefit from it, direct or indirect, and who, moreover, are 
under no misapprehension concerning the burden which such 
a policy necessarily imposes on the. public. All too fre
quently the religious and ethical minded, but politically and 
socially unintelligent, are misled as to its real nature and 
purpose by the insistent though insincere emphasis on hu
manitarian duty and Christian responsibility. 

The conventional defense of imperialism contains hardly 
a hint of the sordid motives ihat lie in the background. 
Even the interest which the stronger country has in exploit-. 
ing the weaker is presented not as a selfish economic motive 
but as a sublimated desire for the promotion of well-being 
throughout the world. The capitalistic pressure to secure 
markets and privileges at the expens~ of weaker countries 
assumes at the hands of the pseudo-ethical and pseudo
religious apologists the guise of a high moral purpose. To 
justify this form of capitalistic aggression, even the founda
tion of private property is ·attacked. The less developed 
parts of the world should, we are told, be under the control 
of nations that can ensure an efficient use of their natural 
resources. Property may be a useful device for the purpose 
of encouraging industry and promoting well-being, but 
ownership, either individual or national, is subject to the 
implied obligation that the wealth thus owned shall be effi-
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ciently used. The world's natural resources belong ulti
mately to the people of the world as a whole. Individual or 
community ownership of wealth can not be ethically de
fended and need not be respected, except in so far as it is 
beneficial to the world at large. Backward nations in pos
session of valuable natural resources which the people of the 
entire world need and which are withheld from use or very 
inadequately utilized, may, according to this view, be justly 
brought under sufficient foreign control to guarantee that 
they will make an adequate contribution to the material well
being of mankind. 

The philosophy of imperialism is in its essence but a re
statement of the old argument for aristocracy. Few would 
now dare to advocate class control as such, since to do so 
would offend even the most superficial and uncritical ad
herent of democracy. The prevalent attachment to·democ
racy is, however, to its external form rather than to its spirit 
and substance. The great majority of those who profess be
lief in democratic principles, rarely permit those principles to 
influence their everyday political conduct. Even the most 
enthusiastic advocates of democracy are likely to hold that 
it is a suitable form of.government only for such communities 
as have reached a high stage of development. The so-called 
inferior races and communities are thought of as unfitted to 
assume the responsibilities implied in democracy. And since 
they are supposed to be incapable of governing themselves, 
it is declared to be the duty of the strong and more advanced 
nations to supply the kind of government which they need. 
Imperialism is thus justified as the manifestation of a larger 
patriotism which recognizes the cost of ruling the inferior 
races as cc the white man's burden." 

It is, of course, always tacitly assumed by the advocates 
of imperialism that any control exercised by their own gov-
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ernment over weaker countries is for the benefit of all con
cerned. Imperialism is thus presented not in the garb of 
greedy commercialism but as an agency of progress - po
litical, social, economic, and even religious. The fallacy 
in the argument of those who seek to justify imperialism 
is the gratuitous assumption that a strong government 
can be depended upon to use such power justly and 
wisely. 

It has always been assumed by the supp~rters of aris
tocracy that the ruling class can govern the people better 
than they can govern themselves. Long continued ex
perience has shown, however, that no class is fit to be thus 
entrusted with power. A ruling class, however it may be 
constituted, whether hereditary, ecclesiastical, or plutocratic, 
inevitably makes its own interests the criteria by which to 
determine the general welfare. The modem democratic 
movement is convincing evidenc.e that cl~ss control has been 
found unsatisfactory. The few may know better than the 
many what the real interests of the latter are, but if their 
own interests happen to be opposed to those of the majority, 
it could not reasonably be assumed that political power 
placed in their hands would be exerc~ed for the benefit of 
the public. 

But if control of a country by a ruling class is inimical to 
the general welfare, such control as may be exercised over it 
by an imperialistic nation is much more so. The authority 
of a class government is always tempered by the fact that 
the subject classes in the state greatly outnumber the ruling 
element and, therefore, possess the potential power to over
throw the established government. Moreover, rulers and 
subjects are of the same race, have the same language, litera
ture, and religion, and enjoy a common social inheritance. 
This conscious community of interests restrains to some ex-
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tent the natural tendency of the ruling class. to use its power 
for its own advantage. Where, however, the subject classes 
live, not in the same community with those by whom they 
are controlled, but in a remote colony, there is far greater 
danger of ruthless exploitation. In such a case, the state is 
dealing not with its own citizens but with an alien and sup
posedly inferior population. It is not likely, therefore, that 
public opinion will insist upon the same standards of govern
mental conduct which it demands at home. Moreover, even 
if public opinion within an imperialistic country were defi
nitely in favor of the view that a colonial venture is in the 
nature of a trust to be administered for the benefit of those 
controlled, there is no assurance and little likelihood that this 
purpose would be consistently reflected in the colonial poli
cies of the government. It is difficult enough for a subject 
population to bring its grievances to the attention of the 
ruling class when it is not widely separated geographically; 
but when it is isolated not only by distance but by differences 
in race, language, religion, and culture, the difficulties en
countered by the colonial population in trying to secure a 
sympathetic consideration of its interests and needs by those 
theoretically responsible for its welfare are enormously 
increased. 

The average citizen, who has never been outside of his own 
country, who neither buys nor sells abroad, and who has no 
foreign investments, is but little interested in the relation of 
his government to other countries. This largely explains 
the fact, more or less generally recognized, that foreign rela
tions, even in the case of the most democratic governments, 
have not yet been brought under effective popular super
vision. Class control is hardly less of a reality in the field 
of foreign affairs to-day' than it was before the birth of 
modern democracy. Such matters are too far removed from 
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the daily experience of the people generally, and do not 
have a sufficiently direct and obvious bearing upon their 
material interests, to attract much public attention. De
mocracy, feeble enough with respect to the internal affairs 
of the state, where the citizen comes into direct contact with 
the activities and policies of the government, has an almost 
negligible influence upon foreign relations. It is for this rea
son, doubtless, that no real progress has been made toward 
effective publicity in the management of the foreign affairs 
of present-day governments. 

The organized business interests are in virtual control of 
the foreign office of every great modern state - a situation 
which seems to be inevitable under the capitalistic system. 
Those who represent organized wealth, unlike the great ma
jority, are actively interested in the external relations of the 
government. This class knows more of the outside world by 
direct contact. Moreover, the desire for governmental as
sistance in protecting foreign investments, and in securing 
foreign markets and profitable concessions abroad, directs its 
attention to the field of foreign relations. But even if the peo
ple were sufficiently intelligent to have an active interest in 
foreign relations, they would find it difficult to make their 
influence effective. The huge aggregations of wealth are in 
a position to deprive public opinion very largely of the op
portunity to be heard in relation to foreign policies, through 
their influence on the press and other agencies to which 
public officials are accustomed to look for the expression of 
approval or disapproval. Moreover, high public officials, 
influenced as they almost invariably are by the traditional 
aristocratic view that government exists primarily for the 
protection of property rights, are likely to look to this class 
for guidance, or at least for information and suggestions, 
wherever foreign policies affect its interests. 
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Although the professedly disinterested humanitarian and 
Christian motives so loudly acclaimed by the servitors of 
big business may be, and usually are, merely selfish capital
istic propaganda, many who activ~ly defend the policy of 
imperialism are entirely sincere in their belief that the 
strong nation, should assume its share of responsibility for 
the control and development of the more backward parts 
of the earth. The tendency is everywhere prevalent to 

, deify all established institutional arrangements - economic, 
social, political, religious. This conception of our own 
society as representing the highest achievement and 
the nearest approach to perfection in all the impor
tant fields of human interest and endeavor, constitutes 
what may be called . the moral basis for the belief in 
imperialism. 

The Christian religion from its very nature is imperialistic. 
Since it is, according to its adherents, the only true religion, 
it is the only means of saving a benighted world. Inevitably, 
the fervent orthodox Christian is possessed by a missionary 
zeal to carry the gospel to all lands that are shrouded in 
spiritual darkness. All other religions being false, it be
comes the duty of the devotees of the one true faith to have 
it recognized and accepted as such throughout the world. 
The conversion of non-Christian peoples thus becomes a 
definite end which the church. keeps constantly in view. It 
is true that in its fight with paganism the church does not 
desire to employ force. It appeals to the individual on the 
assumption that he is likely to accept the Christian belief, 
once that -faith is fully and fairly expounded to him. Ortho
dox Christians are, however, inclined to have little patience 
with communities so benighted as to regard the missionary 
as an intruder. Quite easily they come to accept the view 
that it is the duty of the state to make use of its power in 
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laying a suitable foundation for the Christianization of the 
world. Hence it is not to be expected that the church will 
defend the right of non-Christian peoples to govern them
selves in case they are. menaced by the imperialism of a 
militant Christian state. Inasmuch as the spread of the 
true religion is the supremely important consideration, any 
form of governmental organization, even the most autocratic, 
which would tend to bring the world under Christian in
fluences, would be preferable to self-government for non
Christian regions, especially if the latter meant ~e exc1usiol1" 
of Christianity or the retardation o! its influence. Having as 
a fixed· purpose the destruction of all competing religions 
and the establishment of the spiritual supremacy of Chris
tianity throughout the world, the church may as a rule 
be counted upon to support the imperialistic plans of the 
state. 

Missionaries no less than traders have served as advance 
agents of imperialism. Both are intetested in having the 
flag follow their a.t;tivities. The missionary may be less selfish 
than the trader, but he is not likely to be less patriotic in the 
conventional meaning of that tefm. He may be thinking 
only of the improvement and well-being of the people among 
whom he works; but inevitably he regards himself as the 
representative of a higher and better civilization and of the 
only true religion, and his government as the one best fitted 
to promote the material and spiritual interests of mankind. 
Holding to this view, it is perfectly natural that he should 
play an important part in the development of imperialism. 
Missionaries may have been untainted by the sordid com
mercial motives that have too often influenced business men; 
but they have in many instances actively cooperated with 
those who, for selfish or so-called patriotic reasons, desired 
to create colonies, protectorates, or spheres of influence, and 
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thus establish the supremacy of their own government in 
regions hitherto independent. 

Protection for missionaries in foreign countries may 
afford the pretext for an imperialistic policy, when the really 
determining ·factor is the influence of a dominant class bent 
only on exploiting a weaker people. It is, of course, to be 
expected that the representatives of an aggressively militant 
religion - one whose avowed aim is the spiritual conquest 
of the world - will occasionally encounter bitter opposition 
from the people whose religion they are seeking to supplant. 
But even the crimes of violence which are thus provoked and 
of which missionaries are the victims may serve a useful pur
pose, as in the case of Germany's acquisition of Kiaochau 
and the mining and railway privileges in Shantung, or 
France's claim to enormously valuable concessions in south
ern China.1 The proselyting spirit of the Christian religion 
has thus made the church an unwitting ally of capitalistic 
imperialism. 

Organized capital has been chiefly responsible for the 
rapid increase in military and naval expenditures during 
recent decades. It has supported the policy of national pre
paredness for the ostensible reason that a formidable navy . 
and an adequate army are the only possible means, of guaran
teeing international peace. This" big stick" argument for 
militarism has had a prominent place in the literature of 
imperialism. 

"That the organization of military strength," says a dis
tinguished advocate of preparedness, " involves provocation 
to war is a fallacy, which .the experience of each succeeding 
year now refutes. The immense armaments of Europe are 
onerous; but nevertheless, by the mutual respect and cau
tion they enforce, they present a cheap alternative, certainly 

1 See Paul Reinsch, ColOffial GOVerJl~. th. m. 
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in misery, probably in money, to the frequent devastating 
wars which preceded the era of general military prepara
tion." I 

The recent World War, however, with its appalling de
struction of life. and property and the train of evils - po
litical, social, and economic -which have followed it, has, 
it seems, effectually disposed of the militaristic pretense that 
general preparedness for war tends to preserve peace. The 
competition in armaments between the great capitalistic 
nations is merely one phase of the struggle for economic ad
vantage. Armies and navies are regarded by the capitalist 
class as indispensable for the protection and advancement 
of their interests. The stronger a country is in this respect, 
the more effectively it can serve the capitalists who control 
it. But unfortunately, the nation that believes it is best pre
pared is quite likely to assume a bullying attitude in dealing 
with other nations. The" big stick," professedly defended 
as a means of protection, inevitably becomes in practice a 
temptation to aggression. It would be too much to expect 
that a capitalistic state, conscious of its military and naval 
power, would not occasion~y assume an aggressive attitude 
where the interests of its dominant class were involved. 

Inasmuch as organized wealth very largely controls the 
agencies through which public opinion is made, it is easy to 
arouse popular enthusiasm for capitalistic aggression by 
misrepresenting it as purely defensive. This is clearly 
shown by the fact that the responsibility for starting a war 
is always charged by each belligerent· nation against the 
other, and that the people whose government is the aggres
sor are no less convinced that they are engaged in a defen
sive war than are the victims of their aggression. If the 

I A. T. Mahan, Til, Int,r,st 01 A.m,ricll in Sell Power, Pres,nt 111Id 
Futur" p. 104. Published in 1897. 
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economic control which capitalism exercises is not of itself 
• sufficient to ensure the prevalence of such a belief, it is al

ways possible in an emergency of this sort to invoke govern
mental aid in the form of official censorship and propaganda. 

CaJ;>italistic belief in the desirability of military pre
paredness is not wholly a question of international politics. 
The advocates of this policy usually find it expedient to 
emphasize the need of adequate protection against external 
dangers, but often it is internal danger that arouses most 
apprehension and is the main, if not the avowed, reas~n 
for maintaining a strong military establishment. ' 

"The means of defense against foreign danger," ob
served James Madison, "have been always the instruments 
of tyranny at home. Among the Romans it was a standing 
maxim to excite a war, whenever a revolt was apprehended. 
Throughout all Europe, the armies kept up under the pre
text of defending, have enslaved the people." 8 

It was the general recognition of this fact which explains 
the pronounced opposition to standing armies in the early 
period of our history. A government under which the great 
majority of the people were disqualified to vote or hold 
public office should not, it was thought, be supplied with 
the means by which the ruling minority could permanently 
repress the majority. The extension of the suffrage, how
ever, and the deification of the Constitution by misrepre
senting it as the embodiment of, and the indispensable means 
of enforcing, the sovereignty of the people, brought about 
a fundamental change in the popular attitude toward gov
ernmental authority. The main reason for democratic dis
trust of governmental power disappeared as the people 
came to accept· the fiction that popular sovereignty was an 

8 Debates in the Convention of 1787. DoctIfflndary His'ory 0/ ,111 COII
s'ilutiOll 0/ ,111 UnillI4 S'a'lI$ 0/ America, vol. m, pp. 241-42• 
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accomplished political fact. The way was thus cleared for 
the growth of military power in the period of capitalistic 
domination which began after the Civil War. 

The relatively smaIl class controlling the means of pro
duction under present-day capitalism realize that they 
need the protection of a strong government friendly to 
their interests. From their point of view, government is 
needed not to protect the many against the few, but pri
marily to protect the well-to-do minority against the prop
~rtyless majority! The old aristocratic conception of the 
state thus survives in the political thought of present-day 
capitalism. It is, of course, incompatible with the newer 
and widely accepted idea that government is, or at least 
ought to be, under the control of the majority. Conse
quently, the capitalistic view of the state is usually kept dis
creetly in the background. Indeed, the interests of capital
ism are much more secure under a government which clothes 
class control in democratic forms than they would be if 
capitalists constituted a legally established· and generally 
recognized ruling class. 

The effort of labor, through organization and strikes, to 
make its influence felt in the control of industry is likely 
to be regarded by the large-scale employer in much the 
same way that the old ruling class viewed the early demo
cratic movement. The tactical advantage of legality is al
most invariably on the side of capital in the industrial 
struggle, as it was on the side of king and aristocracy in the 
long struggle for political democracy. Labor, in seeking to 
divest capital of the control over industry, is striking at the 
foundation of a system which, its beneficiaries believe, the 
government and all social agencies, such as school and 

& For aD excellent statement of this view, see Tile Federalis,. Art. no. 
10, by James Madison. 
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church, ought to defend against attack. All who oppose 
the control of industry by the capitalist class are certain 
to be regarded as dangerously revolutionary. 

Capitalism, being a form of class control, could not sur
vive without governmental support. Because of potential 
dissatisfaction with existing economic arrangements and the 
possible desire to change them even though the legal rights 
of those who own the means of production might thereby 
be abridged or abolished, the state needs to be ready at all 
times to compel any numerous body of its citizens to respect 
rights which they might wish to ignore. A permanent mili
tary force, therefore, is necessary to ensure adequate protec
tion for capital in time of economic turmoil. 

But a military establishment, no matter how large it may 
be, is not of itself sufficient to protect the interests of capi
tal in the long run. Coercion may meet the needs of a 
temporary emergency, but if the majority are to be perma
nently controlled a less obvious method must be adopted. 
It is necessary to inculcate the viewpoint and philosophy 
of militarism through the various agencies which mould 
the opinion of the people. For this purpose, a system of 
military training which brings the great majority of the 
people under its influence is more important than a stand
ing army. If wisely conceived and skillfully administered, 
it may be the means of profoundly modifying the view
point and attitude of the average citizen toward the state. 

" Is it nothing," asks a devotee of the system, cc in an age 
when authority is weakening and restraints are loosening, 
that the youth of a nation passes through a school in which 
order, obedience, and reverence are learned ... ? Is it 
nothing that masses of youths .•• are brought together, 
••• taught to work and act together, •.. and carrying 
back into civil life that respect for constituted authority 
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which is urgently needed in these days when lawlessness is 
erected into a religion? "Ii 

Militarism is, of course, incompatible with democracy. 
It is in fact diametrically opposed to everything for which 
democracy stands. It demands implicit faith in, and un
questioning obedience to, established authority as such. In 
so far as military training succeeds in creating this attitude, 
it paves the way for an irresponsible governmental abso
lutism. By teaching reverence -for authority and develop
ing the habit of obedience, it tends to prevent democratic 
innovation. 

There is still another way in which the maintenance of a 
large military and naval establishment tends to benefit the 
capitalist class. Preparedness for war diverts vast quanti
ties of wealth from productive to non-productive uses. This 
diversion is obviously disadvantageous to the public, but it 
tends to benefit the capitalist by making it possible for him 
to secure a larger share of the social income. 

Capitalists as such are interested in making production 
more efficient, only in so far as improved methods tend to 
augment their income. They have no interest in efficiency 
in the broader social sense of that term, as a method of 
ensuring low prices for the consumer and increased con
sumption by the worker. The history of combinations and 
trusts abundantly proves that the interests of the capitalist 
class may make them favor curtailed production and high 
prices with resulting monopoly profits, rather than a greater 
degree of efficiency secured through enlarged production 
and increased popular consumption. Limitation of output, 
though often resorted to for the purpose of increasing prof
its, has, however, some recognized disadvantages. To re
strict production is to diminish employment and thus reduce 

• A. T. Mahan, TTu l"'eren 0/ America m Sea Power, Presm& tlfIIl 
Fut ... " pp. 23:1-33. 
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the capacity of labor to buy. A method of augmenting 
profits which does not lessen the demand for goods is far 
more advantageous to the capital owning class. Their in
terests are more likely to be advanced by increasing demand, 
if this can be accomplished without increasing wages, than 
by raising prices at the expense of the wage earner's power 
to consume. 

The unique advantage of the policy of preparedness, from 
the viewpoint of capital, is that it augments demand without 
increasing popular consumption. The huge expenditure for 
the construction and maintenance of fortifications and 
navies, and for the support of armies, has been advantageous 
to the capitalist in that it has tended to safeguard hiS profits 
against the danger of an over-supplied market, by providing 
a large and constantly increasing unproductive demand for 
goods. It does not require a great deal of imagination to be 
able to see that the enormous expenditure of capitalistic na
tions for military and naval purposes, during the last two 
or three generations, has altered the distribution of the social 
income to the advantage of the capital owning class. If the 
goods consumed in preparation for, and in carrying on, war 
had been devoted entirely to productive uses, it is clear that 
the tapitalistic system could not have functioned without a 
sufficient rise in wages and decline in profits to ensure an 
adequate demand for the products ·of industry. As a result 
of such a readjustment, capital would have occupied a much 
less advantageous position in relation to distribution than it 
does at the present time. 

The growth of militarism has provided the outlet for 
surplus wealth that capitalism needed to protect its profits. 
The vast sums expended for military purposes, obtained 
by loans and· indirect taxes, constitute a burden which 
finally rests upon the masses of the people, and from which 
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they derive no benefit whatever. For the capital owning 
class. however, such expenditures have been distinctly profit
able. They have not only had the effect of augmenting de
mand and thus keeping profits high. but in so far as the 
funds thus expended have been secured through loans, capi
tal has enjoyed the benefit of a peculiarly advantageous 
form of investment. Loans for this purpose are. from the 
viewpoint of the capitalist. money actually invested. inas
much as they yield an income. Not only do they function 
as capital in this respect, but they do so without increasing 
the supply of consumption goods and therefore without 
lowering prices and profits. Loans for productive purposes, 
on the other hand, by augmenting the wealth-creating power 
of society, tend in the end to bring about a change in dis
tribution advantageous to the masses of the people. through 
the necessity of finding a demand sufficient to absorb the 
increased supply of goods. Militarism has thus provided 
for the capitalist class a new field in which its surplus income 
may be invested with the comforting realization that its 
profits are not being endangered by the creation of new 
capital and new competition. 

Heretofore there has been a decided advantage to the 
capitalist class not only in maintaining large armies and 
navies in time of peace, but also in the frightful waste of 
resources which actual war always entails. 

'What effect the recent world wide struggle will have on 
capitalistic militarism and imperialism can only be surmised. 
It will depend very largely, no doubt. on whether capital is 
upon the whole benefited or burdened as a result of the 
War. The World War should at least diminish capitalistic 
enthusiasm for government bonds as a form of investment. 
The appalling increase of public indebtedness, together with 
the destruction of wealth and the disorganization of industry 
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which resulted from the War, has either seriously impaired 
or entirely destroyed the credit of many countries. Not 
only have the bonds of the defeated nations become practi
cally worthless, but even many of the victors in the struggle 
have found it difficult to restore confidence in their ability 
to meet their obligations. One reason, no doubt, for the at
tempt to saddle the entire cost of the War upon the van
quished was the desire of the victorious powers to strengthen 
their own tottering credit. 

Repudiation of public debts would, of course, strike at 
the foundation of the capitalistic system; nevertheless, not 
only would it seem that the terms imposed by the victors 
have made it inevitable with respect to much of the indebt
edness of the defeated nations, but influential interests are 
behind a proposal to cancel all indebtedness between the 
Allies. The capitalists who hold large masses of Allied 
bonds are, as a matter of course, anxious to have the Allied 
governments placed in a position to pay their obligations to 
individuals and private corporations - a prospect which 
would be improved by the cancellation of all .inter-Allied 
indebtedness. It would be extremely unwise for advo
cates of this policy to admit that they were even remotely 
inftuenced· by such a consideration. Yet there is doubt
less some significance in the fact that the international 
banking interests are actively supporting this proposal. It 
would, of course, be untrue to say that they are actuated 
in this matter by purely selfish motives, as it would be 
equally untrue to affirm that their object is purely disinter
ested. In this, as in most political questions, th!!re is no 
doubt a blending of selfish and unselfish motives, although 
the former may be disavowed and the latter loudly pro
claimed. Much might be said in defense of this proposal, 
but it is altogether likely that its most active and effective 
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supporters are the big financial corporations which hold 
large quantities of the bonds of Allied nations and expect, 
by having it accepted, to increase the value of such bonds, 
especially those issued by the financially weaker and more 
heavily burdened countries. 

Just so long as militarism benefits the capital owning class, 
the world will continue to suffer the ravages of frequently 
recurring wars. Small as this class is numerically, its eco
nomic power enables it effectively to constitute for ai.J. prac
tical purposes a ruling group. The firm grip which it has 
on the agencies through which public opinion is formed en
ables it to implant in the popular mind that suspicion and 
fear of other nations which it utilizes so effectively in sup
port of large military and naval establishments. Moreover, 
its influence in politics, particularly in the field of foreign 
relations, is a constant menace to peace. Either directly or 
indirectly capitalism has been responsible for nearly all our 
recent wars. Even in those instances where it may have 
favored peace it can not be regarded as blameless, since its 
active advocacy of militarism has helped to create a situa
tion in which it is easy to start a conflagration of this sort. 

If some way could be found of depriving capital of the 
advantages which it has, as a rule, derived from militarism, 
the most potent cause of war would be removed. For this 
reason, the inability of nations to pay debts incurred in the 
prosecution of war would not be a~· unmixed evil. If gov
ernment bonds issued for this purpose and now held by the 
capitalist class were rendered practically worthless, this 
heretofore unique and, from the capitalistic viewpoint, de
sirable kind of investment would no longer be a menace to 
the peace of the world. 

The crushing load of indebtedness which so many coun
tries are struggling under asa result of the War makes it 
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highly probable that much of this burden will ultimately be 
placed upon the capital owning class. This may not come 
about through formal repudiation; the method employed is 
likely to be less direct but probably not less effective. De
preciation of the money in which such obligations are paid 
may make government bonds an unprofitable investment. 
But even if there were no decline in the purchasing power of 
the monetary unit and government bonds were worth their 
face value, they might easily be made a burden upon, instead 
of a benefit to, the capitalist class. The tremendous increase 
in government expenditure as a result of the War, by com
pelling resort to new sources of revenue and to redistribu
tion of the burden of taxation, has brought home to the 
capitalist the realization that he faces the danger of having 
to pay a large share of the cost of future wars. 

A somewhat higher degree of popular intelligence and a 
more effective political democracy would probably enable 
the people to see the advisability of depriving the capitalist 
class of the opportunity to profit either by war or by prep
aration for it. This end could be accomplished by means of 
a system of taxation avowedly designed and maintained for 
the purpose of making the capitalist classes bear, in so far 
as possible, the entire burden of militarism. Government
bonds representing expenditure for· war would cease to be 

I an attractive form of investment when it came to be the 
policy of the state to meet obligations of this sort through 
taxes levied on the capitalist class. To transfer to capital 
the whole or even a large part of the burden represented by 

I militarism would be taking a long step toward international 
peace. 

If the great mass of the common people throughout the 
civilized world were sufficiently intelligent to see the direc
tion in which their interests lie, they could convert capital-
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ism from a peace-distributing into a peace-conserving force. 
But even though they may fail to understand the wisdom of 
saddling organized wealth with the burden of supporting 
militarism, financial necessity has compelled capital to bear 
a large part of the burden imposed by the recent war. It 
is to be hoped that this will be sufficiently heavy to make 
capitalists as a class feel that militarism is no longer ad
vantageous to them, but has become, instead, distinctly 
burdensome. 

Something of the spirit of imperialism has been character
istic of the United States from the beginning of its history 
as a colonial possession of Great Britain. Chattel slavery, 
maintained for nearly a century after the Declaration of 
Independence, together with the long continued struggle to 
dispossess the original inhabitants of the territory, quite 
naturally gave the people a viewpoint which tended to make 
them susceptible to the imperialistic propaganda that be
gan in the Spanish-American War period and has continued 
ever since. A people accustomed to regard Negro slavery 
as a justifiable institution, and, after its abolition, to believe 
in the desirability of a racial discrimination which deprives 
the black man of a voke in the choice of the officials by 
whom he is governed, or to justify mistreatment of the 
American Indians on the ground that they are an inferior 
race, have already acquired a psychology that is essentially 
imperialistic. . 

The imperialism of the United States was quiescent, how
ever, until capitalism in the closing decades of the nine
teenth century became a determining force in national poli
tics. The American people, it is true, had long been keenly 
interested in the expansion of the national domain. But 
this may be explained in part at least by the desire to safe
guard themselves against external danger. The territory 
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annexed was all on the continent of North America, and, 
until Alaska was purchased from Russia after the Civil War, 
it was all contiguous to the United States. With the excep
tion of that acquired at the expense of Mexico, it was ob
tained without resort to force and with the consent of the 
European nations laying claim to it. The main reason for 
acquiring it was the desire to escape the danger of having 
old~world monarchies for near neighbors. The vast region 
ceded to the United States by Mexico after the War of 
1846-48 represented the spoils of incipient American im
perialism, but an imperialism of the slaveholding agricul
tural, rather than of the present-day capitalistic, type. 

It was not until, with the increase of population and the 
growth of industry, the western frontier had disappeared 
that the people of the United States began to yield to the 
lure of imperialistic philosophy. The country was then 
coming, through a consciousness of its great and rapidly 
growing population and its varied and abounding natural 
resources, to a realization of its latent political power. Up 
to this time, it had been too much occupied with problems 
of internal development, and, during the early part of this 
period, too sensible of· its own weakness to be misled by 
dreams of colonial empire. 

During the hundred years following the Declaration 
of Independence, the people were very largely under the 
influence of the liberal political ideas promulgated in that 
document. The'ir conduct may have been in many instances 
inconsistent with their philosophy, but such divergence be
tween theory and practice is to be expected as a matter of 
course. In a general way, they accepted the Declaration as 
an authoritative pronouncement of fundamental principles 
to which the state, both in internal organization and external 
relations, should as far as possible conform; and this de-
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spite the fact of flagrant violations in the matters of slavery 
and suffrage restrictions. Admitting such shortcomings, it 
can not be gainsaid that American policies were upon the 
whole profoundly influenced during the early national period 
by the liberal political philosophy of the Declaration. 
Doubtless, this influence was more pronounced with respect 
to foreign relations than in the field of purely domestic poli
tics. The reason is not difficult to find. Practical consid
erations were regarded as sufficient to justify convenient 
deviations from abstract principles in the internal organiza
tion of the state, but it was clearly expedient in the early 
decades of our history to follow a strictly let alone foreign 
policy. Menaced by dissension at home and aggression 
from without, the new federal state could have foHowed no 
other course without endangering its existence as a nation. 
Moreover, the social compact philosophy of the Declaration 
of Independence, with its assumption of natural equality and 
its doctrine that government derives all authority from the 
consent of the governed, was, in effect, a denial of the right 
of any nation to interfere in the internal affairs of another 
nation. It was obviously incompatible with an imperialistic 
foreign policy. 

The emergence of a highly developed capitalism in the 
last quarter of the nineteenth century brought with it an 
effective demand for a new type of political and economic 
philosophy. It was no mere coincidence that the· theory of 
competition and the doctrine of equality were fundamental 
concepts of the liberal political and economic philosophy of 
the eighteenth century. They were complementary ideas 
and an essential part of the social contract and natural rights 
conception of society. The equality assumed in the social 
contract idea of the state supplied the foundation to support 
the theory of competitive regulation of business. Moreover, 
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the continuance of competition being clearly incompatible 
with any marked inequality between competitors, the ac
ceptance of it as a regulative principle implied the belief 
that equality was not only desirable, but that it was in some 
degree an actuality, since if competitors were unequal com
petition would tend to disappear. This system of political 
and economic philosophy 'had in view the limitation of irre
sponsible political power. It was actively espoused by those 
who wished to free industry from the vexations and burdens 
of irresponsible governmental interference. The individual, 
they assumed, would thereby be protected against the gov
ernment in the enjoyment of his natural right to industrial 
liberty. Capitalists, however, unlike the old landowning rul
ing class of the eighteenth century, were interested not in 
maintaining competition, but in suppressing it. By merging 
competing industrial enterprises in combinations and trusts 
and by controlling the agencies of transportation and credit, 
organized capital was acquiring the arbitrary power to fix 
prices and to appropriate a larger share of the social income 
than would have been possible under a regime of free compe
tition. A theoretical defense of large scale business and 
monopolistic organization, with the resulting inequality in 
the distribution of wealth, was an urgent need. It was highly 
desirable from the standpoint of capital to have competitive 
regulation of industry thoroughly d~credited, since this would 
remove the chief obstacle t6 effective capitalistic control. 

Socialism had already prepared the way for a propaganda 
of this sort, by attempting to prove that competition is neces
sarily self-destructive and ~at capitalistic monopoly is a 
form of organization through which our industrial system 
must inevitably pass in the course of its development. By 
emphasizing the desirability and inevitableness of economic 
centralization, the earlier socialistic agitation did much to 
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undermine popular belief in the efficacy of competitive regu
lation and to disseminate the myth that productive efficiency 
necessarily increases with the combination of competing con
cerns, reaching its highest development only under a regime 
of complete monopoly. Quite naturally all the servitors of 
capitalistic privilege came to the aid of the socialists in their 
attack on competition and their defense of industrial con
solidation. The socialistic conception of efficiency in pro
duction was admirably adapted to the purposes of those who 
sought to defend private capitalism against the attacks made 
upon it by the advocates of competitive industry. The 
whole movement to preserve the competitive regime by the 
enactment and enforcement of legislation designed to coun
teract the monopolistic tendency of capitalism could be 
easily frustrated, if the socialistic conception of the superior 
efficiency of large scale organization could be insinuated into 
the popular mind. 

It was not a difficult matter to create a more or less preva
lent belief that the disappearance of competition through 
the growth of combinations was bringing into existence a 
less wasteful system of production. It mattered little that 
this decreased cost of production might not be evidenced in 
the price paid by consumers. The socialists themselves, 
though continually expatiating upon the evils of modem 
capitalism, were as much opposed to the restoration of com
petition as were the immediate beneficiaries of large-scale 
production. Thinking of private capitalism as but one of 
the ascending stages in the evolution of industry, they were 
willing to endure its evils for the time being, in order to reach 
that happy economic state in which private capital would be 
entirely superseded by government ownership and operation. 
The citizen who did not believe in the socialistic common
wealth, but who had been influenced by the pro-trust 



228 IMPERIALISM 

propaganda, became, like the socialist, a defender of indus
trial consolidation. He might realize that the benefits of 
combinations were very largely appropriated by the capital
ist class; but in common with the socialists he expected to 
invoke the power of the state to make capitalism more effec
tively serve the public. He parted company with the social
ists only when they came to the question of a suitable remedy 
for the evils of large-scale business. He wished to preserve 
private capitalism and merely subject it to needful regula
tion, while the socialists expected to have it taken over and 
administered by the state itself. 

The popular attitud~ brought about through this social
istic and big business propaganda secured to capitalists 
practical immunity from all anti-monopoly legislation. The 
competitive system was thoroughly discredited and the idea 
instilled in the mind of the people that the movement to
ward centralized control of industry was natural and in
evitable. The evils which accompanied this development 
came to be thought of as temporary and remediable, while 
the advantages of consolidation, it was assumed, would be 
permanent and would accrue ultimately, if not immediately, 
to the people generally. This change in popular attitude to
ward industrial consolidation permitted the virtual non
enforcement of existing anti-combination laws and ensured 
the defeat of all proposed legislation which would have pre
vented the suppression of competition through combination. 
Capitalists could now anticipate a period more or less pro
longed, between the disappearance of competition and the 
ultimate establishment of effective public regulation, during 
which they would be able to enjoy monopoly profits without 
serious interference at the hands of the state. 

The waning enthusiasm in this country for the demo
cratic ideas of the Declaration of Independence is due in 
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part at least to the growing power of American capitalism 
and its subtle influence on the agencies for moulding public 
opinion. To this source must be attributed mainly the at
tack on equality and the defense of inequality. So long as 
the United States remained predominantly agricultural, it 
was, if not enthusiastic in its belief in equality, at least op
posed'to such inequalities as were due to special privileges 
of any sort. But the ascendancy of the commercial and 
manufacturing interests toward the end of the nineteenth 
century, and the rapidly growing inequality in wealth which 
marked the transition . from rural to urban predominance, 
made it highly expedient to undermine any surviving belief 
in the doctrine of equality. This doctrine, so much empha
sized in the beginning of our history as a nation, could not be 
reconciled with the fact of glaring economic inequality. Privi
leged industry would not be secure against popular attack, 
unless the people could be induced to accept inequality as 
natural and justifiable. The great fortunes which were be
ing rapidly accumulated were clearly incompatible with a 
democratic conception of either politics or industry. The 
popular reverence for the Declaration of Independence, with 
its emphasis on natural equality, made it highly serviceable 
in the attack on plutocracy. It was clearly necessary to 
discredit this document, since no people really influenced by 
its philosophy could be expected to tolerate the inequality 
which capitalism was bringing about. 

Conservatives in consequence rallied to the defense of· 
privilege against the subversive ideas of the Declaration of 
Independence. Not only ~as the Declaration left in 
the background in all conservative political and economic 
discussion from this time on, but a systematic attempt 
was made to disseminate the idea that inequality was a 
perfectly natural and desirable feature of human society. 
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The lip-service to equality which had characterized the elec
tioneering speeches of politicians and much of our political 
literature up to this time, gradually subsided, while the op
position to it which had been largely silenced during the 
preceding period of professed devotion to democratic ideals, 
became active and outspoken. The philosophy of the Dec
laration of Independence, which it had been the custom to 
eulogize on important public occasions as a beacon light to 
guide the ship of state, soon passed into eclipse.8 The great 
man theory of society, which the democratic movement with 
its insistence on equality had apparently discredited, was 
brought forth from the limbo oj discarded beliefs, decked 
out in the verbal finery of pseudo-science, and offered as an 
explanation and justification of inequality.' The great for
tunes accumulated under the capitalistic system were repre
sented, with few and unimportant exceptions, as the well 
earned reward which society had paid to its great industrial 
leaders. Economic inequality was assumed to be merely an 
indication of that more fundamental inequality of intelli
gence and worth. Progress in industry, it was said, had 
been due to the intelligently directed efforts of the outstand
ing few, who, notwithstanding their huge fortunes, had been 
but inadequately compensated for their contribution to the 
well-being of society. 

As a result of this propaganda, the popular attack on 

II This change of attitude is rather strikingly illustrated by a well known 
and widely used high school textbook on civics of this period: John Fiske, 
Civil Govemme," ;" tM UJlited States Ccnuidet'ed witll SOffIe Re/enftCe '0 
1ts Origins, 1891. Although dealing with the matter historically and at
tempting to trace the growth of our political institutions from colonial times, 
the author, a distinguished historical writer, did not so much as mention or 
even allude to the Declaration of Independence from the beginning to the 
end of this volume. 

T One of the best statements of the great man theory, as it was used to 
account for and justify the rapidly increasing inequality of wealth, may be 
found in Aristocracy and Evolution by W. H. Mallock, a defender of British 
capitalism, published in 1898. 
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privileged industry, which began after the Civil War and 
continued through the seventies and eighties, was gradually 
abating by the close of the century. Not only were the 
people coming to accept the socialist and pro-trust conten
tion that industrial consolidation meant increased efficiency, 
but the notion was being gradually and adroitly insinuated 
into the popular mind that inequality in wealth was indica- . 
tive of a corresponding inequality in services rendered. 
The spread of this impression was materially aided by the 
constantly growing stream of benefactions which carried 
back to the public for schools and churches, for libraries 
and hospitals, for universi.ty pensions and missionary activi
ties, a large amount, but after all a relatively unimportant 
part, of the wealth which had been unjustly appropriated by 
the beneficiaries of big business. It was, of course, too much 
to expect that the harshness of the earlier criticism of eco
nomic inequality would not be considerably softened or even 
entirely abated as the dependence on such benefactions, 
or the desire for them, came to be widely felt and gener
ally diffused throughout the country. Philanthropy of this 
sort has in fact been an excellent investment for privileged 
industry, even though it may not have been intended as 
such. 

It is true that belief in economic inequality might not be 
incompatible with the idea of political equality. We might 
think that great inequality in wealth is due to a correspond
ing inequality in character and intelligence, and yet believe 
that the only wise course for a state to pursue is to treat all 
men alike. We could favor political equality on the ground 
of expediency, without accepting the doctrine of natural 
equality. Nevertheless, belief in natural inequality not only 
serves to justify, but tends to lead to, political discrimina
tion against those assumed to be inferior. The propaganda 
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which discredited the political ideas of the Declaration of 
Independence thus opened the door to capitalistic im
perialism. 

Capitalistic propaganda, aided by the growing spirit of 
ambitious and aggressive nationalism, prepared the way for 
the acceptance of the imperialistic philosophy. It was the 
Spanish~American War, however, which first made it clear 
that the United States was rapidly becoming an imperialistic 
nation. This war was the occasion, rather than the cause, 
of the manifestation of the imperialistic sentiment which 
accompanied it and which has been steadily augmenting 
since. It marks the close of that period of American his
tory during which the principles of the Declaration of In
dependence had a real, if not always controlling, influence 
upon politics, and begins a new epoch in which political 
thought and governmental policies have been profoundly in
fluenced by the philosophy of imperialism. 

The agitation for intervention in the struggle between 
Spain and her colonies sought to arouse the enthusiasm of 
the American I?ublic for the emancipation of a subject popu
lation from a harsh and despotic alien rule. To this extent, 
it made a direct appeal to aU who might still be under the 
influence of the political ideas of the Revolutionary period . 

. But the alleged humanitarian motives were reinforced by 
more practical considerations, such as the need for protec
tion of American investments in Cuba and the injury to 
American business interests resulting from the disorder and 
anarchy which were continually recurring under Spanish 
rule. The propaganda for intervention, though ostensibly 
having in view the establishment of Cuban independence, 
reflected clearly enough the desire to protect the property 
rights and business interests of Americans against the' 
dangers of political instability. 
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That the American public was not ready to approve a 
war of conquest is indicated by the fact that the war with 
Spain began with a joint resolution of Congress which ex
pressly recognized the independence of Cuba and disclaimed 
any desire to bring it under the control of the United States. 
There was, however, strong conservative opposition to the 
fulfillment of the promise thus solemnly made by Congress, 
with the result that Cuba did not acquire the status of an 
independent state. The American government retained a 
large measure of control over Cuba's foreign relations and 
financial affairs, and reserved the right to intervene, among 
other purposes, for" the maintenance of a government ade
quate for the protection of me, property, and individual 
liberty .... " 8 Inasmuch as the government of the United 
States interprets these limitations on the sovereignty of 
Cuba and also determines when the, facts justify interven
tion, it clearly has a large measure of control over both the 
internal affairs and the external relations of this so-called 
republic. A small country thus supervised by a strong state 
is merely a dependency of the iatter, and any powers of self
government which it may exercise, it really holds on suffer
ance. The nominal independence of Cuba may for a time 
conceal its actual dependence, but sooner or later, with the 
growth of American imperialism, its political status will 
probably be generally recognized. 

There is no room for misconception concerning the status 
of Porto Rico and the Philippines. Acquired as a result of 
the war with Spain, they became subject to the United 
States without becoming a part of it. The political and 
civil rights of their inhabitants were such as the American 
government saw fit to recognize. This annexation of for
eign territory, to be held and ruled as colonial dependencies, 

8 Platt amendment to the army appropriation act, March, 1901 • 
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marked the beginning of an avowedly imperialistic foreign 
policy. 

Military and especially naval expenditures have rapidly in
creased. The Panama Canal, constructed, fortified, and 
controlled b1 the United States, is, of course, important as 
a highway of commerce, but its chief significance is politi
cal. With colonies in both the Atlantic and the Pacific, it 
would be difficult for the United States to defend them in 
case of war with any important naval power, unless the 
American fleet could be easily and quickly transferred from 
one ocean to the other as the need might arise. The Panama 
Canal may thus be regarded as an undertaking designed and 
carried through primarily for the purpose of increasing the 
efficiency of the American navy. 

With the adoption of an imperialistic foreign policy, the 
Monroe Doctrine acquired a new significance. Purely de
fensive in the beginning, it was designed to safeguard the 
new world against European aggression. It denied the right 
of any old-world power to intervene in the political affairs 
of the western hemisphere or to extend territorial posses
sions in either North or South America. As originally pro
mulgated there was no suggestion of American imperialism 
in the Monroe Doctrine. It was a solemn proclamation that 
the government of the United States would regard any in
trusion of old-world imperialism on this side of the. Atlantic 
as an unfrien~ly act. It was not a declaration of overlord
ship, but an assertion of the right of all American countries 
to freedom from external control. The fact that the Doc
trine, which was not recognized in international law, was 
not flagrantly disregarded by the imperialistic nations of 
Europe was due, in the early period of our history, less to 
the ability of the United States to enforce it, than to the 
mutual fear and jealousy of the powers whose aggressions it 
was designed to check. 



IMPERIALISM 235 

As capitalism developed in the United States, the Monroe 
Doctrine was given a distinctly imperialistic interpretation. 
This change of attitude on the part of the American govern
ment was clearly and unequivocally stated in 1895 with ref
erence to the boundary dispute between British Guiana and 
Venezuela. Secretary Olney asserted that "the United 
States is practically sovereign on this continent, and its fiat 
is law upon the subjects to which it confines its interposi
tion." He laid down the principle that the Monroe Doc
trine is a part of international law, that it forbids a refusal 
by European nations to arbitrate territorial disputes with 
Latin-American countries, and that the United States would 
be justified in resorting to war to enforce such an interpre
tation. As this pronouncement was made three years before 
the Spanish-American War, it is evident that the latter event 
was less a cause than a consequence of the rapidly growing 
imperialism of the United States. 

It would be difficult to find in modern diplomatic history 
a more aggressively imperialistic pronouncement than the 
interpretation which the American government thus gave to 
the Monroe Doctrine. Great Britain was clearly entitled 
to be regarded as an American power, inasmuch as her terri
torial possessions in North America were of greater extent 
than those of the United States, excluding Alaska. The 
assertion that the United States was" practically sovereign" . 
in the western hemisphere was belligerently imperialistic. 
It indicated a profound change in the attitude of this coun
try toward other American nations. The Monroe Doctrine, 
instead of serving as a means of protection against Euro
pean aggression, as originally intended, had now become 
an instrument of American imperialism. Under the pre
text of safeguarding the weaker American states against 
foreign aggression in accordance with the Monroe Doc
trine, the government of the United States was seeking 
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to ensure its own ascendancy throughout the western hemi
sphere. 

Whatever moral influence the Monroe Doctrine may have 
had in the beginning, when advanced to justify self
determination on the part of American countries, was lost 
when it ceased to be a defense of democracy and became 
instead a cloak for the imperialism of the United States. If 
anything more was needed to destroy the moral effect of the 
Doctrine it was supplied in the annexation by the United 
States of Spain's colonies in the Far East. This was, of 
course, in direct violation of the policy of non-interference 
in old-world affairs, which had constituted the very founda
tion of the Monroe Doctrine. For the United States to 
claim the new world as a protectorate and at the same time 
to assert the right to acquire colonies in the old, reduced the 
Doctrine to an absurdity and left it without any support 
except that of sheer physical force. 



CHAPTER XI 

INTERNATIONAL RELATIONS AS A CHECK 
ON THE POWER OF THE STATE 

Recognized limitations on the power of a state are needed 
for the protection of other states. no less than for the protec
tion of its own citizens. The idea of sovereignty, now gen
erally accepted, which imputes unlimited power to the state 
is not only subversive of the rights and liberty of the indi
vidual, but it is also a standing menace to the peace and 
well-being of the world. 

This conception of unlimited power was no part of the 
original doctrine of sovereignty, which merely implied in
dependence of external control. As originally used, the term 
sovereignty represented an idea of governmental power 
which served in some measure to protect small and weak 
states against the strong. As a conception that every state 
is independent of external control regardless of its size or 
strength, the doctrine of sovereignty was calculated to im
pose a check on the tendency of strong states to encroach 
upon the weak. Thus interpreted it was designed to promote 
international peace by crystallizing a sentiment in all civi
lized nations that would condemn, and thus tend to prevent, 
acts of aggression. If the idea of sovereignty had continued 
to serve merely as a safeguard against aggression, it would 
have emphasized the independence rather than the unlimited 
power of the state. 

Sovereignty, in this negative sense of freedom from ex
ternal interference, may be regarded as an adaptation of the 

237 
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principle of individual liberty to the relations between theo
retically independent states; it is supposed to afford to a 
weak state the same kind of protection against other states 
that individual liberty in theory secures to the individual 
citizen against the government itself. Sovereignty as thus 
defined, if supported by the public opinion of the civilized 
world, must exert an appreciable influence in checking the 
rapacity of imperialistic states; just as the idea of individ
ual liberty, in any country where it is prized by the people 
generally, may actually prevent governmental abridgment of 
individual rights. 

In the light of such an interpretation, sovereignty is 
merely part of the general check and balance philosophy. 
According to this conception of sovereignty, the chief end of 
the state should be the establishment and safeguarding of 
liberty for individuals and associations of individuals, just as 
the primary concern of international organization should be 
the problem of protecting the rights and preserving the inde
pendence of the weaker states. But the right to independ
ence was supposed to imply, both for the individual and for 
the state, the duty of recognizing the equal independence of 
others. This is the conception of individual liberty and sov
ereignty which found expression in the Declaration of In
dependence. The power of the state was assumed to be 
limited internally by the rights of individuals and exter
nally by the rights of other states. 

Coincident with the decline of faith in eighteenth century 
political philosophy, the conception of sovereignty was pro
foundly changed. Emphasis was shifted from the concep
tion of independence to that of power. The distinctive fea
ture of the earlier theory of sovereignty, which had been the 
limitations imposed on the power of the state, now became 
its absolute and unlimited authority. In theory, the state 
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was no longer regarded as subject to either internal or ex
ternal restraint, except such as was implied in the recogni
tion of what is called international law. In the case of a 
strong state, its own will was practically the only law which 
it was bound to respect. 

This new doctrine of governmental absolutism, which goes 
by the name of the sovereignty of the state, is irreconcilable 
either with individual liberty or with the rights and inde
pendence of the smaller nations. To emphasize the idea 
that the power of the state is absolute and unlimited is to 
lay a philosophical foundation for governmental encroach
ment on individual liberty and for the development of ag
gressive imperialism on the part of the more powerful states. 
By transforming the idea of sovereignty from a doctrine of 
the limitation of power to a theory that the authority of the 
state is unlimited, political writers have rendered society a 
very real disservice. To the prevalence of this concept is 
due, in no small degree, that pseudo-patriotism and national 
bumptiousness which are now a constant menace to the 
peace of the world. 

It is not claimed by those who accept this new doctrine of 
sovereignty that it implies the right of a state to disregard 
those principles and usages which constitute what is gener
ally called international law. Even the most powerful state 
professes to recognize the limitations on its authority which 
the existence of other independent political communities 
necessariIy imposes. Sovereignty in the sense of unlimited 
power may be c1aimed by a state with respect to its own citi
zens, but no state to-day would dare to c1aim freedom to 
disregard international law. In practice, however, a pow
erful state may in large measure evade the limitations thus 
imposed, by interpreting them to suit its own purposes. On 
the assumption that there is no international authority set 
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above the separate states of the world to interpret and en
force the principles supposed to govern international rela
tions, each state may interpret these restraints to suit itself, 
subject only to the danger of incurring the iII-will, or excit
ing the hostility, of other states. Under these circumstances, 
it is inevitable that international law should be much less of 
a restraint on the strong states than upon the weak. Equal
ity -of rights for all countries, both great and small, is 
readily accepted by the weaker states as a means of restrain
ing the strong, just as the doctrine of natural equality was 
originally defended with a view to bringing about the over
throw of political and economic privilege. But weak coun
tries can not expect to achieve equality of treatment with 
the strong, so long as the latter are permitted to interpret 
their rights and obligations under international law from 
their own viewpoint and with reference to their own inter
ests. Where law is interpreted by those whom it is sup
posed to restrain, it is likely to be ineffective when and where . 
its protection is most needed. 

International law is an expression of the need for an ade
quate check on the power of the state, in so far as its rela
tions with other states are concerned. As representing a _ 
prevalent belief in the desirability of some external limita
tion on governmental authority, it has performed a highly 
useful function. But no satisfactory means has thus far 
been devised for ensuring a fair interpretation of its provi
sions and their enforcement against strong and weak coun
tries alike. As a matter of fact, the powerful state is con
trolled by international law in much the same way, and in 
about the same degree, that the king's authority in relation 
to his own subjects was limited by the divine right theory 
of monarchy. The king was obligated to rule in accordance 
with natural or divine law, just as the state to-day is sup-
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posed to conform in all external matters to the requirements 
of international law. But the king himself was the final 
interpreter of natural or divine law, and was thus able to 
evade in large measure the restraints sought to be imposed 
on his authority. In like manner, the state, by placing its 
own interpretation on international law, may defeat the end 
which that law has in view. The only check on the power 
of the king to misinterpret or ignore natural or divine law 
was the possibility of revolution; just as the only check on 
the power of the state to disregard or violate the principles 
of international law is the fear of incurring the enmity of 
other states. In either case war has been the only means of 
making the limitation effective. 

In the absence of any common and impartial agency to 
interpret international law and supervise international rela
tions, every state is anxious not only to increase its own 
authority but to prevent, if possible, any increase in the 
authority of rival states. The instinct of self-preservation, 
in a world made up of independent nations, operates to 
make each desire power in order to secure itself against the 
danger of external aggression. The fact that no country 
alone is sufficiently strong to feel secure against any possible 
combination of opposing states makes necessary the forma
tion of alliances and counter-alliances through which each 
state seeks to ensure the needed support in case its safety is 
menaced from without. This is usually referred to as the 
struggle to maintain the balance of power. It is merely an 
application of the check and balance theory of the state to 
international politics. It is assumed, and rightly so, that if 
any state should acquire a predominant position in inter
national affairs, it would be a distinct menace to the interests 
and well-being of the rest of the world. Power, even though 
it may have been acquired as a means of protection, becomes 
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a menace to international peace as soon as the country 
possessing it comes to feel stronger than any possible foe. It 
is no less necessary to maintain the balance of power in inter
national politics, than it is to prevent some special interest 
from gaining the ascendancy in the state. But since this 
balance of power idea is based on the fear of attack. and 
assumes that every nation should be prepared for war, it can 
not be regarded as in any real sense a guaranty of interna
tional peace. 

The question naturally arises as to the possibility of sup
planting these mutually antagonistic groups of nations by 
some permanent international organization which will serve 
as an agency for the regulation of those matters that fall 
within the field of international politics. Some form of per
manent international organization is needed, not only to 
mediate between states in cases of disagreement, but to ex
ercise such pressure - political and economic - as might 
be required to punish any state that attempted to wage an 
aggressive war. The desirability of such an agency is gen
erally recognized. But whether it is practicable in the pres
ent state of political and social intelligence throughout the 
world may be doubted. It is not due to the failure to 
recognize the need for such an agency that the peoples of 
the world have continued to live in a state of international 
anarchy. It is due rather to the almost insuperable diffi
culties which must be overcome before any satisfactory 
international organization can be established. There is 
little to indicate that the world has reached the stage of 
intellectual and moral development that must constitute the 
only foundation on which enduring international cooperation 
can be based. Aggressive and selfish nationalism and fero
cious religious and racial prejudice, everywhere so much in 
evidence, are incompatible with the maintenance of uninter- . 
rupted peaceful intercourse between nations. 
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The so-called League of Nations, set up at the close of 
the World War, was really nothing more than an association 
of the victorious powers for the purpose of dictating the 
terms of peace and enforcing them against the vanquished. 
It was designed to provide an international organization 
which should be dominated by the five leading powers 
amongst the victors. This was to be ensured by giving to 
these nations a permanent majority in the chief organ of 
the League, the council. This fact. alone was sufficient to 
discredit the League in the eyes of all who were really de
sirous of making it representative of the interests of all na
tions. If anything more was needed to bring it into dis
repute at the very start, there was the additional fact that 
to ensure its acceptance it was with deliberate intention 
intertwined with, and made part and parcel of, the most 
oppressive and vindictive peace settlement of modem times. 
Even if the plan of the League had itself been above criti
cism, it could not have been otherwise than disastrous to 
have thus tied it up with the terms of a peace which must of 
necessity be repudiated as soon as sanity and a sense of 
justice reasserted themselves in international politics. 

The viewpoint from which the covenant of the League 
was framed, and the imperialistic outlook of the represen
tatives of the five great powers, were clearly evidenced in 
the repudiation of the principle of international law which 
recognizes the equality of states regardless of their size or 
power. The so-called big five attempted to set up an in
ternational order in which their own governments would 
occupy for all time a privileged place - a position not freely 
accorded them by the nations of the world, but one assumed 
and held by virtue of their physical power as victors in the 
World War. Such special privileges in an international or
ganization are no less incompatible with its professedly rep
resentative purpose, thaJ) class privileges within a state are 
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irreconcilable with democracy. There is little in the inter
national situation to justify the enthusiasm of that vast 
multitude of earnest but undiscerning people, who really 
thought that the War was being prosecuted against the Cen
tral Powers to" make the world safe for democracy." The 
disillusionment which has come to so many of those who 
accepted war propaganda at its face value has tended to 
create an atmosphere of suspicion, distrust, and cynicism, 
which constitutes an additional handicap to the success of 
the League. 

Belief in the desirability of some form of world organiza
tion is not new. The need for safeguards against war has 
long been recognized. The means proposed for accomplish
ing this great end have varied from Dante's monarchical 
world state to Rousseau's plan for joining all important 
governments in a loose confederacy. So profoundly, indeed, 
are a great many people impressed by the constant menace 
of war, that they would grasp at any form of international 
organization, however defective it might be, which held out 
the promise of minimizing the danger. But though war is 
an evil to be averted if possible, it is not necessarily the 
greatest danger to which society is exposed. Nor has war 
always been wholly evil. It is the expression of one form 
of competition and has occasionally served as an agency of 
progress by breaking down barriers that have obstructed the 
normal growth and development of society. Granting so 
much, however, it must not be supposed that upon the whole 
its influence has been beneficial. When disputes between na
tions are finally decided by resort to force, they are no more 
likely to be settled justly than were those between individ
uals, when submitted in the past to the arbitrament of trial 
by battle. 

We need, far more than we need an international state or a 
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league of nations, a spirit of international-mindedness - the 
sense of justice, spirit of tolerance, and capacity for coopera
tion - without which every attempt at world organization 
must fail. There is altogether too'much readiness to ignore 
the fact that any successful international organization must 
rest upon an adequate intellectual and moral foundation. 
Doubtless, the tendency to regard it as something that can 
be forced is largely due to impatience with a system under 
which we are constantly exposed to the danger of war. A 
scheme of international control virtually imposed upon 
the world through the compulsion of a few. strong militant 
countries would, however, be a poor substitute for inter
national cooperation, and would be likely to occasion in the 
end more evil than it averted. Such an organization would 
inevitably be made to serve the interests of the. domi
nant group of states, instead of functioning as a common 
and impartial agency of international cooperation, and 
as a means of protecting weak countries against the 
strong. 

The dangers in a situation of this sort are exemplified in 
the history of the League of Nations from its inception down 
to date. Not orily has the League failed thus far to bring 
about a decline in the spirit of militarism, but it has been 
accompanied by, if it has not been in some measure the 
cause of, that hysterical nationalism and intensification of 
political, economic, religious, and racial prejudice which 
have been so much in evidence since the close of the World 
War. It has been only too evident that the countries most 
active in organizing the League and planning to dominate it, 
have little faith in it as a peace-preserving agency. When 
members of the League, such as Poland and Greece, can 
disregard its authority for the purpose of waging wars of 
aggression, and France can ignore it in seizing the Ruhr, 
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there is little ground for believing that it was designed by 
the victorious nations to be an effective check on their own 
power. Nor does membership in the League afford protec
tion to a weak state against interference in its internal af
fairs by a strong state outside of the League, as the control 
of Haiti by American marines clearly shows. It is but rea
sonable to expect that the old struggle on the part of the 
strong nations for predominance, and on the part of the 
weaker countries for a balance of power, will continue even 
under such a league of nations. 

That there is possibility of evil in any form of world 
organization should not be ignored. The growth of highly 
centralized industry, with its trusts and economic imperial
ism, has greatly increased the dangers of international con
trol. The big business philosophy, which now so largely 
dominates the thinking of the Western World, should not be 
disregarded in estimating the probable consequences of such 
an innovation in world politics as the establishment of a 
league of nations. Centralization is a fundamental idea in 
the political and economic creed of present-day capitalism. 
A world made up of many small independent states is no 
more to the liking of the large-scale business man than ac- . 
tive competition is approved in his own· special industrial 
field. He wishes to have all his foreign investments and 
interests adequately protected by the militant imperialism 
of some strong capitalistic state or, perhaps better still, by 
a world organization whIch will be dominated by a small 
group of such states. The chief danger of such a league of 
governments is that, instead of protecting the weaker coun
tries and the masses generally, it will serve the ends of pres
ent-day capitalism.· It is altogether improbable that any 
league of governments instituted by the great present-day 
capitalistic states would abolish the evils of imperialism, ex-
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cept in so far as those evils were felt to be a burden by the 
capitalists themselves. 

Were such a league of governments once firmly established 
and generally recognized as the regular agency· for dealing 
with international affairs, it is reasonable to assume that the 
capitalistic class would favor the extension of its authority 
to many matters not previously recognized as properly sub
ject to international control. This would be but a logical 
application of the belief in centralization, which has been so 
actively disseminated b1 both socialistic and capitalistic 
propaganda. The viewpoint thus inculcated, though de
signed to supply a justification for the suppression of com
petition and the growth of monopoly, lays the foundation for 
political as well as economic centralization. The main argu
ment for increasing the functions and extending the author
ity of the general government at the expense of its subdivi
sions has been the alleged need of a regulating agency whose 
jurisdiction is coextensive with the interests to be regulated. 
The growth of large-scale business has thus been made to 
serve as a pretext for the development of the highly central
ized modem state. But economic organization and private 
business interests are no longer confined within the bound
aries of the national state. Industry in many lines is be
coming, or has already become, international in the scope of 
its organization and the ramification of its interests. As a 
result, the argument heretofore used in defense of centralized 
government could be made to justify the extension of the 
powers of an inter~tional organ or agency. This would no 
doubt be done whenever capitalism felt that its interests 
demanded a higher degree of political centralization than 
would be possible under the national state. 

The specious attempt to justify political centralization 
was, of course, intended for undiscriminating popular con-
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sumption. Capitalists quite naturally never have been, and 
never will be, in favor of an adequate regulative agency 
under popular control. If the policy of regulation is forced 
upon them, they will seek to make it ineffective by control
ling the regulating authority. 

Big business interests certainly would not favor a league 
of nations if they did not expect to control it; and that they 
would be able to dictate its policies seems likely. Inasmuch 
as they are now in practical control of the foreign offices of 
all capitalistic states, and inasmuch as such a league would 
probably be but an association of the various governments 
acting through their departments of foreign affairs - just 
as the present League is - the expectation of capitalistic 
control of the organization would seem to be justified. If 
the masses are unable to control the foreign affairs of a single 
state, it would be infinitely more difficult for the people 
of the world as a whole, hampered as they are by differences 
in race, culture, language, and religion, to exercise any effec
tive control over the policies of such a league. If the several 
governments of the world, irrespective of their outward form, 
are practically uncontrolled in their conduct of foreign af
fairs, a league of such governments would be likely to repre
sent a degree of irresponsibility exceeding anything hitherto 
known in modern political organization. In the present 
stage of intellectual and moral development, the difficulties 
that stand in the way of effective popular control of such an 
organization would seem to be insuperable. 

It may be seriously doubted whether any form of inter
national political organization is desirable if it is to fall un
der the control of the capitalist class. A league of nations 
or world government of this sort might tend to preserve· 
peace, but it would probably be peace at the expense of 
progress. Political and economic innovations, under such 
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an organization, would be frowned upon if not ruthlessly re
pressed, except in so far as they were conceived to be in line 
with the interests of organized wealth. A world in which 
countries were not free to try experiments in economic or
ganization, even to the extent of abolishing private capital 
altogether, would certainly not be a free world. Yet there 
is little room for doubt that complete capitalistic domination 
would outlaw any change of this sort. No weak country 
would be permitted to experiment with a socialistic or com
munistic scheme of economic life j even a large and powerful 
country would find the whole capitalistic world arrayed 
against it. The attitude of the great capitalistic countries 
toward Russia since the Bolshevist Revolution is indicative 
of what might reasonably be expected from any international 
organization in which their influence was predominant. 
What capitalism desires is a form of political organization, 
national and international, which will tend to preserve the 
status quo, except where its own interests would be furthered 
by changes in the established order.l The one paramount 
purpose of plutocracy to-day being the preservation of all 
the essentials of pdvate capitalism, its hostility to democratic 
innovation, either political or economic, is not difficult to 
understand. Capitalism is not necessarily opposed to the 
outward form of democracy, however, and may even favor it 
where the conditions are such that it would serve as a con
venient disguise f~r capitalistic control. 

1 The slogans, .. open diplomacy," .. freedom of the seas," .. removal of 
economic barriers," .. reduction of armaments," .. the destruction of arbitrary 
power," and .. self-determination for large and smaI1 nations alike," may 
have served to arouse enthusiasm for the Allied cause, but it is beyond dis
llute that their influence upon the peace settlement and the subsequent 
course of international politics has been almost negligible. The war to 
.. make the world safe for democracy" has not brought democracy, nor 
has it accomplished any of the objects above mentioned, largely because 
they were not part of the capitalistic plan of political and economic reor
ganization. 
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The tendency during recent decades has been increasingly 
toward the subje<;tion of the weaker non-capitalistic coun
tries whenever the interests of capital have been involved. 
Under the pretense of policing the world and maintaining 
law and order, capitalistic nations have attempted to jus
tify innumerable encroachments on the freedom and inde
pendence of the weaker and less highly developed countries. 
A capitalistic league of 'nations would almost inevitably 
make this sort of interference a fixed policy, and thus 
strengthen the hold of capitalism on those regions not sub
ject to local capitalistic control. The special privileges, po
litical and economic, claimed and enforced by capitalism in 
such non-Christian and non-capitalistic countries as China 
and Turkey are likely to be discontinued, if at all, not be
cause of the establishment of a league of nations, but only 
when and to the extent that non-Christian nations acquire 
the power to resist exploitation at the hands of Christian 
capitalism. 

The world needs, far more than it does a league of nations 
or any form of a super-state, a new type of political philoso
phy - one which will combine the basic ideas of democracy 
with adequate provision for progress, political, economic, and _ 
social. Without a change in attitude toward institutional 
arrangements, little benefit and possibly much harm would 
come from the creation of an international agency of politi
cal control. 

Every institutional arrangement which has in view the 
organization and exercise of political power needs, if it is to 
prove beneficial in the long run, a generally accepted view
point or background of political ideas which will tend to 
safeguard the people against the abuses to which those sub
ject to political authority are always exposed. These dan
gers, as we have seen, are far greater in the case of a world 
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agency than under the system of separate national states. 
For this reason any international organization of political 
power would make necessary, on the part of the people gen
erally, a clear understanding of its possible evils as well as 
of its' advantages. Until such time as the people in the 
leading nations of the world come to possess this degree of 
political intelligence, and are also sufficiently cosmopolitan 
in their outlook to make cooperation possible between na
tions widely different in language, race, and cultural inherit
ance, no international arrangement can rest upon a secure 
foundation, nor can there be any adequate guaranty that 
power entrusted to it will not be abused. 



CHAPTER XII 

THE JURY SYSTEM AS A CHECK 
ON GOVERNMENTAL POWER 1 

The generally accepted view of the jury system is that it 
supplies a much needed check on governmental authority. 
An examination of its practical operation shows, however, 
that this popular conception is not based on fact. If the 
jury were what it is generally supposed to be - an effec
tive democratic check on the courts in the administra
tion of justice - it would be necessary to employ a method 
of selecting jurors that would leave nothing to official dis
cretion, and to grant to their verdicts a greater degree of 
finality than they now have. If the selection of juries is to 
be practically under official control, and their findings sub
ject to the power of the court to modify or set aside, the jury 
system is more likely to function as an organ of the govern
ment itself than as a popular safeguard against the abuse of 
official authority. 

At the time of the American Revolution, the right of trial 
. by jury was not only regarded as an essential feature of con
stitutional government, but was also the most highly prized 
constitutional check on governmental power. English ex
perience under irresponsible government had shown that it 
was possible for courts to become instruments of oppression, 
unless they were constantly subject to some such popular 

1 The author acknowledges his indebtedness to Mr. Harry Marvin 
Kenin', thesis, Tht: Itwy System - submitted for the M. A. degree in 
Political Science, University of Washington, 1923 - for many facts which 
have been utilized in the preparation of this chapter. 

2SZ 
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restraint as the jury system was supposed to provide. Ac
cepting the political theory of checks and balances and re
garding government as a necessary evil, the people quite 
naturally felt that trial by jury was a necessary check on 
the power of the courts. Belief in the necessity for jury 
trial was as much a part of eighteenth century political phi
losophy as was the social contract theory, the doctrine of 
natural rights, or the theory of individual liberty. 

As in the case of most of the so-called popular checks on 
official authority, the results obtained from jury trial have 
fallen far short of the advantages which have been claimed 
for it. This discrepancy between what was expected from, 
and what has actually been secured through, trial by jury is, 
however, not due primarily to any inherent defect in the in
stitution itself, but rather to the opposition which it has 
encountered at the hands of legislatures, courts, and con
servatives generally. Governments do not, of course, regard 
with favor any popular check of this sort; yet where jury 
trial is expressly provided for in a written constitution, or 
supported by an overwhelming and definitely crystallized 
public sentiment, it must be maintained at least in form. 
Unless public opinion is alert and highly intelligent, however, 
there are many ways in which the government may impair its 
effectiveness. 

The efficacy of trial by jury may be lessened by prescrib
ing qualifications which render large classes of citizens in
eligible for jury service. If the qualifications of jurymen 
are not specified in the constitution, the legislature may fix 
them in such manner as to make even qualified voters in
eligible. This has actually been done in a number of our 
states by the enactment of statutes requiring that all jury
men must be direct taxpayers. Where the right to serve on 
juries is thus limited, they cease to be representative of the 
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people generally; and the section of the population excluded 
is virtually deprived of the benefit of this particular form of 
protection. Since the most serious problems in connection 
with the administration of justice arise out of inequality in 
the distribution of wealth, laws of this sort have the effect 
of withholding the protection afforded by a representative 
jury system from the very classes which most need it. 

Free government to-day is based on the assumption that 
the people need to be represented not only in the legislative 
or policy moulding bodies, but also in that branch which 
applies the law to individual civil and criminal cases. The 
democratic theory of government is irreconcilably opposed 
to any restriction which would tend to make juries unrepre
sentative of the population generally. According to this 
view of the matter, trial by a representative jury is as much 
the right of the ordinary citizen as is the right to vote, and 
no less needed for his protection. A jury system in which 
all economic classes are adequately represented is no less 
essential for a fair and impartial administration of the law, 
than a widely extended suffrage is to ensure the choice of a 
representative lawmaking body. 

Our present-day conservative political writers, however, . 
do not accept this view of the jury system. They do not, it 
is true, expressly repudiate the idea that trial by jury is a 
right, especially in criminal cases, but they do attack it in
directly by defending restrictions on the eligibility of citizens 
for jury service and also by defending the complete sub
ordination of the jury to the court. 

The opposition to an effective jury system is not wholly 
conservative, however. It comes in part from those who 
believe in the right of the majority to control the state. 
The movement so much in evidence during recent decades 
to establish governmental absolutism is obviously incom-
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patible with an effective jury system. AIl those who wish 
to break down the checks on governmental power become 
dissatisfied with trial by jury when it really functions as a 
means of protecting the individual citizen against the gov
ernment. Radicals, no less than conservatives, are desirous 
of having their own way and are impatient of all restraints 
which interfere with the carrying out of their plans. Trial 
by a representative jury, under the unairlmity rule, is a 
check on the government, whether that government be con
trolled by a minority or by a majority of the citizens. It is 
no less a check on the will of the majority in the one case 
than it is on the will of the ruling minority in the other. 
Tyranny of the majority no less than tyranny of the minor
ity is likely to find expression in laws, or methods of ad
ministering them, which will deprive recalcitrant and sup
posedly dangerous classes of the right to trial by a jury on 
which they are represented. 

Denial of effective jury trial may be accomplished by : 
means of legislation which prescribes qualifications for jury 
service in such manner as to make the members of objec
tionable classes ineligible. It may also be accomplished 
without the virtual exclusion of this element from juries, 
by abolishing the rule requiring unanimity and allowing a 
verdict to be returned by some specified majority of the 
jury, such as three-fourths. This has been adopted in a few 
states for criminal cases not involving capital punishment. 
Whatever the considerations may be that have led to this 
innovation in the administration of criminal justice, it is 
apparent that its effect is to deprive any minority to which 
public opinion is hostile of that protection against govern
mental oppression which trial by jury ought to guarantee. 
It is, of course, this less fortunate element of the population, 
which regards itself as the victim of both economic injustice 
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and political discrimination, that is most likely to hold po
litical and economic opinions at variance with those accepted 
by the majority. The excluded class becomes almost in
evitably receptive to the most radical propaganda; and the 
majority are more likely to use their political power to silence 
this refractory minority than to remove the cause of griev
ance. The so-called criminal syndicalism laws, which have 
been enacted in so many of our states in recent years, ex
emplify a form of governmental repression which it would 
be extremely difficult to invoke successfully, if all elements 
of our citizenry enjoyed the protection of a truly representa
tive jury system. 

Even where, as in most of our states, the unanimity rule 
still exists for criminal cases, and where no class is discrimi
nated against in so far as the form of the law is concerned, 
the act].lal method of selecting juries is generally such as to 
permit the exclusion of minority representation in the kind 
of cases where such representation is most needed to ensure 
justice. If the purpose of the jury system is to give the 
people as distinguished from the government a means of 
.restraining those clothed with official authority, it is not dif
ficult to see that the government will seek to make this check. 
ineffective by controlling the selection of jurymen. This 
has been done quite generally in the United States, as we 
have seen, by providing that only direct taxpayers may 
serve on juries - a requirement which tends, of course, to 
make juries representative of the viewpoint and interests 
of the property holding class. But the chief means of con
trolling the composition of juries is to vest large discretion
ary power in the judges, clerks, jury commissioners or other 
officials who have a part in their selection. In practically 
every state this method is employed in greater or less 
degree. 
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The general public assume that jurymen are drawn by lot 
and that everyone has an equal chance to be chosen. This 
may be true, in so far as those whose names happen 
to be on the jury list from which the selection is made 
are concerned. Choice by lot from an officially prepared . 
list of citizens eligible for jury service is an altogether dif
ferent thing, however, from choice by lot from the entire 
body of voters. Yet according to the method followed in 
all the states, the choice of jurymen by lot is made from 
such an officially approved list. The laws relating to this 
matter are so drawn as to give to the officials entrusted with 
the preparation of the lists a large measure of discretionary 
power. The persons whose names are included in the jury 
list are required, in addition to being citizens, qualified 
voters, and perhaps also taxpayers, to possess certain other 
qualifications of a mental or moral sort, which can be de
scribed only in a very indefinite and general way, and which, 
therefore, make it possible for the officials applying them to 
be governed very largely by personal views or prejudices. 
These qualifications are designated by such phrases as " suit
able," "sound judgment," "well informed," "good charac
ter," (t approved integrity," "sober and judicious," "good 
reputation," and "good moral character." It is thus made 
the duty of jury commissioners, or other officials to whom the 
preparation of these lists is entrusted, to exclude all who in 
their opinion do not possess the vague and ambiguous mental 
and moral qualifications required. 

These officials may be depended upon to share the politi
cal, social, and economic prejudices of the dorpinant class in 
the community. We should, therefore, naturally expect 
jury lists to include only such as are known to have the view
point, and be amenable to the influence, of the interests 
pOliticall! dominant. Any unpopular element would almost 
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certainly not be included. In a community where the rul
ing opinion is conservative, radicals will probably have no 
opportunity to serve on juries, as in one where the official 
class is under capitalistic control, the class conscious labor 
element will receive scant recognition in making up the 
jury list. Such terms as " suitable," "of sound judgment," 
or "of good moral character" are all that is needed to 
ensure the elimination of such elements in the population 
as may seem to be undesirable or doubtful to those who 
control the selection. The large discretionary power 
vested in the officials who interpret these terms in mak
ing up the jury lists explains the practical exclusion of 
the Negro from jury service in the southern states, the dis
crimination against the laboring class in many communities, 
and the total elimination of the more radical elements quite 
generally throughout the United States. 

Juries, thus constituted, do not and can not function as a 
means of protecting the individual against the government. 
They are, in fact, much more likely merely to give the ap
pearance of popular control to a method of deciding cases 
which really leaves this power in the hands of the govern
ment itself. Jury trial as we now have it tends to satisfy 
those who may believe in the need for a check of this sort, -
without in any way jeopardizing gover~ental control of 
the administration of justice. 

Trial by a representative jury is especially needed for the 
protection of the public where judges are placed beyond the 
reach of direct popular control. When we consider the man
ner in which our federal judges are appointed and the ultra
conservative influences likely to play a determining part in 
their selection, the desirability of a jury system which would 
really serve as a check on them becomes obvious. 

In the federal courts of the United States, however, the 
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jury system is even less of a check on the power of the 
judges than it is in the state courts. Under the federal law, 
the clerk of the court and a jury commissioner are required 
to make up a list of not fewer than three hundred persons 
eligible for jury service, from which the federal juries are 
drawn. Jurors in the federal courts are not subject to uni
form requirements throughout the United States, but must 
conform to the qualifications imposed by law in the various 
states. Since the officials who prepare the jury list are ap
pointed and may be removed by the court, the matter of 
determining the character of federal juries is virtually placed 
in the hands of the judges theinselves. Federal judges are 
thus subject to less restraint at the hands of juries than are 
state judges, since they control in much larger degree the 
officials through whom jurymen are chosen. 

It would be difficult to find any satisfactory justification 
for this situation. Conservatives attempt to defend the 
powers exercised by our federal judiciary, by appealing to 
the check and balance political theory, which has as its basic 
assumption the limitation of all political authority. To be 
consistent, however, they would have to admit the need of 
applying this principle to judges as well as to other public 
officials. 

In conservative thought, the federal courts are designed 
to serve as a means of protecting the rights of individuals 
and minorities, not only against the majority but even against 
the government itself. This conception of the judicial branch 
was really inherited from England. But neither in England 
nor in the United States, originally, did it imply any special 
confidence in, or respect for, judges as such; it was the jury 
system rather than the judges which secured for the judicial 
branch the confidence of the people. The importance as
signed in English political thought to the judiciary was not 
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so much an indication of faith in judges as it was of a belief 
in the desirability of a system of administering justice which 
supplied an effective popular check on the courts. In Eng
land at the time of the American Revolution, the judicial 
branch was supposed to be checked through the right of trial 
by jury, arid judges were subject to removal by a mere ma
jority of the members in the two houses of Parliament. When 
the Constitution of the United States was adopted, however, 
federal judges were made practically irremovable by requir
ing a two-thirds majority in the Senate for conviction in im
peachment proceedings, and although jury trial was guaran
teed in criminal cases, its effectiveness was in large measure 
counteracted by the method employed in selecting jurors. 
The check on the federal courts, of trial by jury in criminal 
cases, was included in the Constitution as originally adopted; 
and the Sixth Amendment sought to make this right more 
secure against the government by providing that the accused 
II shall enjoy the right to a speedy and public trial by an im
partial jury." The method of selecting juries followed in 
the federal courts tends, however, to defeat the very purpose 
of the Sixth Amendment. There is small assurance of II trial 
by an impartial jury" in these courts, where the prepara
tion of the lists from which the jurors are drawn is so largely . 
under the control of the judges themselves. To allow judges 
to have virtual control of the selection of the juries by which 
their authority is supposed to be limited, can not be re
garded as calculated to guarantee trial by an impartial jury. 

This method of selecting juries affords no guaranty what
ever that the lists from which the jurors are drawn will be 
representative even of the majority. The persons composing 
these lists, though supposed to represent a community made 
up chiefly of wage earners, may in fact be capitalistic in 
viewpoint. This situation places labor at a very distinct dis-
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advantage where laborers are charged with climes in con
nection with the struggle between employers and employees. 
Workers are likely to find themselves exposed to the danger 
of trial by juries which are fairly representative of the very 
class and interests which wish to use governmental force to 
crush the resistance of organized labor. 

Where, as in the case of our federal judiciary, the manner 
of appointment and the tenure of office are such as to make 
it reasonably certain that the judges will as a rule' be con
servative, it is obviously necessary that the people should 
enjoy the protection of trial by juries that are fairly repre
sentative not of some particular group or class, but of the 
citizens generally. Such juries, under the unanimity rule, 
would afford protection not only for the majority, but also 
for all important minorities. The kind of protection which 
the jury system under the unanimity rule was designed to 
provide is, of course, incompatible with a method of jury 
selection which makes this body representative either of the 
majority or of a minority alone. The jury is supposed to be 
in a sense a miniature of the community as a whole. The 
various interests which make up the body of citizens should 
be represented on it proportionately, in so far as this 
can be done in a body of twelve men. Thus constituted, it 
would be a very effective safeguard against arbitrary inter
ference with the administration of justice either by a selfish 
minority, or by an overbearing majority. 

It is, of course, in criminal cases that trial by jury is most 
needed. But if the citizen needs to be protected against the 
possible prejudice, bias, and intolerance of judges in the 
trial of criminal cases, he also needs this protection, though 
in lesser degree, in civil cases. Liberal American opinion 
after the Revolution regarded the right of trial by jury as a 
necessary precaution against governmental injustice, both 
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in criminal and civil cases. The Constitution of the United 
States, as adopted, however, contained no provision for trial 
by jury in civil cases in the federal courts. Moreover, the 
Constitution expressly gave to the Supreme Court of the 
United States a veto on the verdict of the jury in alI jury 
cases over which it was given appellate jurisdiction, by pro-
viding that it should have this jurisdiction " both as to law 
and to fact." The Seventh Amendment, it is true, estab
lished the right of trial by jury in suits at common law; but 
it must not be supposed that the right to trial by jury applies, 
or ever has applied, to all civil cases. The federal Consti
tution guarantees it only for suits at common law. Admiralty 
and equity cases do not come within the scope of this con
stitutional guaranty. The wisdom of thus restricting the right 
of trial by jury in civil cases is by no means apparent. The 
particular kind of bias on the part of judges which makes 
jury trial a necessary safeguard in criminal cases may also 
influence the decisions of courts in equity and admiralty 
cases. The personal and property rights of the people may 
be greatly impaired by an official interpretation. of the law 
which is out of touch with the general interests. 

Any logical application of the check and balance theory 
of the state would attempt to safeguard society against this 
particular abuse of official authority. Such protection could 
be assured, however, only through the establishment of a 
popular check on judicial interpretation of the law - an ex-

l tension of popular power to which conservative opinion is 
\unalterably opposed. The people have yet to learn that they 
can not ensure the expression of their will by controlling 
merely those who make the laws; that it is even more impor
tant for them to control those who interpret the laws, if their 
will is to be a directing influence in the conduct of the state. 
If it is .not consistent with the safety of the public to invest 
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judges with the final power to decide questions of fact, it is 
difficult to see why it is not also dangerous to entrust inde
pendent and politically irresponsible judges with the power 
to place their own unchecked and uncontrolled interpretation 
on all law. Indeed, it would seem to one not versed in the 
intricacies of legal lore, that there is actually greater need 
for a popular check on judicial interpretation of the law 
than there is for protection against judicial error in deciding 
mere questions of fact. 

To comprehend the reason for these limitations on the 
power of juries, one must bear in mind that trial by jury is a 
concession or compromise, wrung from the ruling classes 
in the struggle for constitutional government. As in the 
case of all other important steps in the movement to limit 
irresponsible power, the interests opposed to it sought to 
restrict its application and thwart its purpose wherever 
possible. 

Of the influences which have helped to determine the 
present status of the jury system, the most important has 
been the vIewpoint and attitude of the legal profession. It 
is perhaps inevitable that lawyers should as a rule look upon 
the administration of justice as a public function which 
should be entrusted only to those who have been specially 
trained for that purpose. They are naturally inclined to 
think that if laymen are to have any part in it - as under 
the jury system they would have - this part should be 
supervised and effectively controlled by judges, who wilI
thus be able to make the administration of justice conform 
to the traditions and ideals of the legal profession. The 
exaltation of judges is regarded by lawyers as but a proper 
recognition of the surpassing importance of the profession 
to which they belong. . Professional pride tends to make 
them supporters of judicial authority, and, though they may 
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not openly oppose the jury system, they are usually unsym
pathetic with any plan to restrict the power of judges by 
making juries more representative or by giving them a more 
important part in the decision of cases. 

That the legal profession has not been wholly sympa
thetic with trial by jury, even in criminal cases, is indicated 
by the rapidly increasing use of injunctions in labor disputes 
during the last two or three decades. The inherent con
servatism of the legal profession, with its respect for prece
dent and its fear of democracy, tends to make it, and espe
cially such of its members as are elevated to high judicial 
office, more concerned about the protection of property 
than the safeguarding of personal rights. It is this capital
istic bias of judges that has been responsible for the growth 
of government by injunction. If these officials had been in 
sympathy with labor and desirous of increasing instead of 
curbing the latter's economic power, we should have heard 
nothing of the injunction in labor disputes. 

The reason why courts, with a capitalistic viewpoint, have 
felt it necessary to devise this method of dealing with cer
tain so-called crimes of labor is obvious. The constitutional 
guaranty of jury trial in all criminal cases was regarded as 
an obstacle to the preservation of order and to the protection 
of capital in time of industrial troubles. Many acts which 
capitalists might regard as crimes and wish to have punished 
as such could not be satisfactorily dealt with under the 
regular criminal procedure. Either the acts themselves 
were not prohibited and punished by the criminal law, or, if 
they were thus prohibited, a jury trial, it was thought, did 
not ensure capital the protection to which it was entitled. 
Juries, though selected in the manner above described, could 
not always be. depended upon to find the accused guilty in 
cases growing out of conflicts between labor and capital. 
Moreover, capitalists desired a more expeditious method of 



THE JURY SYSTEM 265 

handling these labor cases, one which could be invoked 
even before the acts complained of had been committed, and 
which did not involve the inconvenience and uncertainty of 
trial by jury. What has been called in this country" gov
ernment by injunction" is but the outgrowth of the efforts of 
judges to devise more effective means of limiting the power 
of organized labor to bring pressure to bear on employers in 
time of strikes. It is a conspicuous example of judge-made 
law and of the need for effective checks on judicial authority. 
The main significance of this new use of the injunction is 
that it nullifies the constitutional right of trial by jury in a 
type of criminal case where that right is urgently needed to 
prevent injustice. 

The prevalent attitude of the legal profession and of the 
official class generally toward jury trial is clearly indicated . 
in the control which courts are allowed to exercise over the 
verdicts of juries. The most striking feature of the jury's 
verdict is its lack of finality. The only exception to the rule 
that it is subject to judicial review and may be modified or 
set aside is where the jury in a criminal case finds the de
fendant not guilty. One reason why judges have not at
tempted to set aside verdicts of this sort is to be found in 
the fact that public interest in the struggle for constitutional 
government has been focused very largely on the establish
ment of trial by jury in criminal cases, as a safeguard against· 
official tyranny. American written constitutions, however, 
have not left this matter to the caprice of judges or law
making bodies. The Fifth Amendment to the Constitution 
of the United States provides that no person shall" be sub
ject for the same offense to be twice put in jeopardy of life or 
limb," and a similar provision is to be found almost without 
exception in state constitutions. Thus it would be futile for 
American judges, either federal or state, to attempt to set 
aside a verdict of acquittal, since under our constitutional 
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system the defendant may not twice be brought to trial for 
the same offense. 

Over every other finding of a jury, however, courts have 
practically unlimited control. They may set aside a verdict 
which declares a defendant guilty, or they may direct a ver
diet of acquittal. Moreover, even if the jury in criminal 
cases is allowed to determine the question of guilt, the degree 
of guilt is in fact very largely determined by the court, inas
much as it may be permitted by the law to impose a penalty 
varying from the minimum of a nominal fine to the maximum 
of a long period of imprisonment. The tendency to confer 
on judges large discretionary power of this sort indicates 
quite clearly that our legislative bodies do not wish to make 
trial by jury an effective popular check on the courts, even 
in criminal cases. 

It may seem strange that the public should attach so much 
importance to jury trial as we now have it. That there is no 
popular dissatisfaction with the method of selecting juries, 
or with the control which courts exercise over their verdicts, 
is probably to be accounted for by the failure of the people 
generally to understand the system in its practical operation. 
They do not possess sufficient power of discrimination to . 
distinguish between a jury system which is really a check 
on the power of the courts and one which is such in 
name only. 

The desirability of popular participation in the admjnjstra
tion of justice through the jury system as it now exists may 
be questioned. One could consistently hold that trial by 
jury is a highly desirable check on the power of courts, and 
yet believe that it would be better to have no pretense of a 
popular check than to have the appearance of it without the 
reality.. The present situation merely enables judges to shift 
responsibility without surrendering any real power. 
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PATRIOTISM AND GOVERNMENTAL POWER 

The sentiment which we call patriotism has always been 
regarded by those in authority as the highest of all civic vir
tues. In every age and under every form of government, it 
has been sedulously inculcated as a means of lessening the 
friction between the governing and the governed and thereby 
of augmenting the power of the state. 

There is, however, no unanimity of opinion as to what 
. constitutes patriotism in any particular instance. When we 
attempt to translate it from a mere sentiment into civic con
duct, we often find the widest possible disagreement. This 
conflict of opinion is due very largely to the influence which 
two diametrically opposed theories of the state have had 
upon present-day political thought. 

Wherever the divine theory of the state was generally ac
cepted by the people, those exercising temporal power were 
shielded against the annoyance and danger of popular criti
cism. According to this theory, all our institutions have 
received the stamp of divine approval. God established 
human society and supplied it with the governmental and 
other institutions suited to its needs. Moreover, He gov
erned it through agents who were responsible to Him alone. 
And inasmuch as all our institutions emanated from God and 
were the expression of His will, they were entitled to the 
veneration of the people. To criticize them or those in au
thority was no mere temporal offense; it was blasphemy or 
defamation of the ruler of the universe. 

267 



268 PATRIOTISM 

The social contract theory of the state sought to modify 
this attitude toward institutions, by representing them as 
purely human devices which were entitled to popular sup
port only in so far as they might serve a useful purpose. 
According to this newer view, there is a distinction to be 
made between things secular and things divine. The state 
and social institutions in general are of this world, partake 
of its imperfections, and may with entire propriety be 
modified from time to time as the need for change is recog
nized. The immunity from criticism claimed by rulers under 
the divine theory of the state may not, according to the 
social contract, justly be invoked to prevent advocacy of 
institutional reform or condemnation of official delinquency. 

The persistence of the view. that the state is divinely or
dained has tended, however, to render abortive the attempt 
to develop a critical attitude toward political institutions. 
This older view is supposed to have been discarded long ago, 
and no doubt .the great majority of the people in all en
lightened countries would disclaim belief in it. But even 
though they may consciously reject a theory .of this sort, 
which through long acceptance has gradually moulded their 
viewpoint toward institutional arrangements, they are likely 
to remain for an indefinite period subconsciously more or 
less under its influence. 

It is not difficult to explain why the formal acceptance of 
the social contract doctrine, which supplied a totally new 
theoretical foundation for the state, has been productive of 
no greater practical results. The thoroughgoing acceptance 
of this view, with all that it logically implies, would have in
volved the complete subversion of the old political order. 
But such a complete transformation in viewpoint is of neces
sitya very: slow process. No new idea that is revolutionary 
in its implications - as was the social contract conception of 
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the state - can be assimilated by the people generally, 
except as the result of a long period of political and social 
readjustment. Mental inertia is a safeguard against any 
sudden change of this sort. The people generally may pro
fess to accept the newer democratic viewpoint and stilI 
largely retain the old attitude toward the state with which it 
is wholly incompatible. Contradictions and inconsistencies 
of this sort are, and always have been, characteristic of the 
popular mind. 

The persistence of the old theocratic viewpoint -is not sur
prising when we consider that our modern conception of 
democracy has been superimposed upon the orthodox Chris
tian idea of the universe as an absolute monarchy with God 
as ruler. To this highest authority, all who hold power in 
this world are conceived to be ultimately responsible. We 
may think of democracy as the most acceptable form of gov
ernment for human society, but this belief must be inter
preted in the light of the important fact that the place which 
we assign to it is a strictly subordinate one in a universe 
conceived to be monarchically organized. As a result of the 
effort to fit a scheme of this-world political democracy into 
the religious notion of a monarchically governed universe, 
we naturally carry over into the former much of the general 

. viewpoint with which we approach questions recognized as 
purely religious. The tendency, therefore, is to view the in
stitutions and problems of this world in much the same way 
that we regard those of the City of God. Imputing omni
science and infallibility to the supreme ruler, it is difficult to 
avoid a somewhat similar attitude toward those invested 
with temporal power.1 

Thus under a democratic form of government the people 

1 Political ideas and religious beliefs are even now not dearly differen
tiated. So-called political opinion is not infrequently as much a matter of 
mere faith as are our religious beliefs. 
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often show the same inclination to deify institutions and 
exalt authority which was characteristic of those who be
lieved that the state was divinely established. Even in the 
United States, which has throughout its history as a nation 
formally proclaimed its acceptance of the social contract 
theory of the state, survival of the older viewpoint is reflected 
in the exaltation of, and reverence for, judicial authority. 
The influence of this older conception of the state may also 
be seen in the tendency so often exhibited to regard the Con
stitution of the United States as sufficiently inspired to place 
it above the reach of profane criticism. Moreover, the gen
eral attitude which many people assume toward the govern
ment indicates a reverence strongly suggestive of divine 
right. They seem to think. that the majority in a democracy 
have merely taken the place in the state formerly held by 
the king, succeeding to his rights and inheriting his powers. 
They have rejected monarchy without entirely rejecting the 
divine right doctrine which was its chief theoretical support. 
The divine right of the king has merely become the divine 
right of the majority to exercise supreme authority. 

This viewpoint explains the tendency even in a profess
edly democratic society to regard criticism of public officials, _ 
or the majority they are supposed to represent, as something 
to be frowned upon and at times vigorously repressed. Even 
under normal conditions, society may insist upon an attitude 
toward those in authority which has the effect of shielding 
public officials against much-needed criticism. In times of 
social stress, when emotions are deeply aroused, the professed 
devotees of democracy readily shed their more modern po
litical attire, and think and act as men did before there was 
any pretense of political democracy. A critical attitude 
toward the government in time of war is likely to be regarded 
by the politically orthodox as closely Skin to treason. At 
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such times even the more radical social groups are likely to 
come under the influence of the old uncritical attitude toward 
the state. 

The newer and broader conceptions of civic duty which 
democracy is supposed to represent are promptly lost sight 
of in the pervading sense of national peril. To the protec
tion of society as a whole every other consideration is sub
ordinated. And inasmuch as cooperation for purposes of 
protection is more difficult where conflicting views are held 
in the matter of policies, governments are always disposed 
to yield to the temptation of making the supposed danger to 
society a pretext for silencing dissenters. What we call the 
rights of individuals naturally receive scant consideration 
at such times. Moreover; the point of view so easily and 
promptly assumed when the safety of society is supposed to 
be imperiled, is in ordinary times in the background of the 
popular mind and has an important subconscious influence 
upon the prevalent conception of patriotism. 

The old theory that the state is divinely established 
would make patriotism mean, in its practical operation, 
loyalty to things as they are - an unquestioning submission 
to established authority. From the point of view of true 
democracy, however, citizens owe neither blind reverence to 
institutions nor implicit obedience to those invested with 
political power. An attitude such as this would be wholly 
incompatible with the fundamental purpose of democracy
popular control. 

To make a fetish of laws or institutions may tend to pre
serve them for the time being, but it is almost certain to 
bring them into disrepute in the end, by arresting that 
normal growth and readjustment without which their social 
utility can not be kept unimpaired. Any conception of 
patriotism suited to the needs of a democratic society must 
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avoid the error of making institutional arrangements ends in 
themselves. While seeking to preserve all that is good and 
serviceable in them, it should recognize the fact that they 
often fall far short of the ideal, and that the highest type of 
citizen is not one who conceives his duty to be to protect his 
country against change, but who is willing to make such per- . 
sonal sacrifices as may be required in order that its institu
tions may be brought to the highest possible degree of 
excellence. 

It is obvious that this view of patriotism would not be 
regarded with favor in official circles. In present-day 
democratic governments, no less than was the case in the 
absolute monarchies of the past, those entrusted with po
litical power are disposed to make patriotism synonymous 
with loyalty to the government as it now is. Moreover, they 
hold that in so far as patriotism connotes allegiance to a 
constitution, it is not as mere citizens may understand that 
instrument, but as it may be interpreted and applied by those 
who exercise authority under it. To inculcate this official 
view of patriotism strikes, of course, at the foundation of 
democratic control. Loyalty to the government as such, 
regardless of how it may misinterpret the fundamental law 
by which its authority is supposed to be limited, tends to pre
pare the way for governmental absolutism, by breaking 
down all those extra-governmental and popular checks on 
public officials, such as the right of criticism implied in free
dom of speech, press, and assembly. This popular right can 
for all practical purposes be revoked wherever governmental 
and other special interests succeed in having their distorted 
notion of patriotism accepted by the people generally. That 
they have in large measure succeeded is indicated clearly 
enough by the ruthless disregard of individual rights which. 
has been so much in evidence in recent years. 
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Where, as in the United States, public officials are sup
posed to be controlled by a fundamental law in the form of a 
constitution, it is obvious that such loyalty as the citizen 
owes to the government is subordinate to that which he owes 
to the supreme law of the state. If this were not the case, 
a constitution could not function as a popular check on gov
ernmental power, but would be a mere self-imposed limita
tion on official authority. The constitution as an agency 
through which the people are supposed to control the govern
ment must, if it is to accomplish its purpose, be generally 
recognized as having a higher claim on the loyalty of the 
citizen than those who exercise authority under it. The gov
ernment is not entitled to the loyalty of the citizen except in 
so far as it acts in accordance with the constitution. from 
which it derives its powers. 

It is for the intelligence and conscience of the people gen
erally, not for the government itself, to determine whether 
or not those in authority are entitled to popular support. 
In order that a constitution may actually serve to protect the 
people against the abuse of governmental power, its inter
pretation and enforcement must be under their control, either 
directly or through some branch of the government imme
diately responsible to them. If patriotism, as a popular re
gard for the basic features of a political system, is to have 
any significance as an assurance that the government will be 
controlled by the fundamental law, it must be something 
more than a blind homage to the constitution as that docu
ment may happen to be interpreted by public officials. It is 
necessarY that there should be a more or less clearly defined 
popular interpretation of the constitutional system, which 
office holders could not afford to disregard, before loyalty to 
the constitution can really operate as a check on govern
mental power. 



274 PATRIOTISM 

In the beginning of our history as a nation, the diStinc
tion between loyalty to the government and, loyalty to the 
basic principles of our political organization was made both 
in our constitutional law and in popular thought. The recog
nition in the Declaration of Independence and in the early 
state 'constitutions of the popular right of revolution is evi
dence of this distinction. At that time the fundamental 
principles constituting the foundation of our political life 
were regarded as having the first claim on the loyalty of the 
citizen. Governments were to be respected and obeyed only 
in so far as they conformed to the limitations thus imposed 
on their authority. Indeed, the American Revolution was 
defended on the theory that citizens have the right, and are 
in duty bound, to protect their political institutions even 
against the government itself. The conception of patriotism 
with which we began our career as a nation was thus quite 
clearly designed to serve as a check on governmental power. 

It is to be observed that eighteenth century political phi
losophy made the people themselves, and not the courts or 
even the government as a whole, the guardians and ultimate 
protectors of the Constitution, written and unwritten. ThiS 
was necessarily implied in the social contract, the right of 
revolution, and the prevalent diStrust of governmental power.-

Democratic interpretation of the fundamental law, en
forced through the right of revolution, was wholly incom
patible with the purpose of the conservative class to make 
governmental power supreme. The main popular check on 
governmental power being the then widely accepted belief 
that the right of revolution was a necessary safeguard against 
tyranny, it was essential for the success of the conservative 
plan that this so-<:alled right should be thoroughly discred
ited. To that end the idea was inculcated that popular sov
ereignty had been realized under our political system, and 
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that revolution as a popular right had no legitimate place in 
the philosophy of a state organized on this principle.! The 
effect of discrediting the right of revolution was to make 
governmental interpretation of the constitutional system 
authoritative and final. 

In order to lay a secure foundation for governmental 
supremacy, it was necessary to bring about a generally ac
cepted philosophy which would identify patriotism with the 
belief that the Constitution was an expression of the popular 
will, that it constituted a fundamental law which the govern
ment could not disregard, and that in practical operation the 
American political system was a successful application 
of the doctrine of popular sovereignty. It would logically 
follow from the acceptance of this viewpoint that an ultimate 
popular check on governmental power, such as the right of 
revolution, was no longer needed to protect the people 
against the abuse of political authority. 

At the beginning of our history, it was the state rather 
than the general government which was the object of patri
otic solicitude. The citizen looked to the colonial charter 
and later to the state constitution for the protection and 
preservation of his rights. His allegiance was primarily to 
the local government of the commonwealth. This situation 
remained even after the adoption of the Constitution of the 
United States. In the mind of a large proportion of the 

\ people it was the state government that had first claim on 
the loyalty of. the citizen. This local patriotism or states' 
rights sentiment was an almost insurmountable obstacle to 
the extension of central authority before the Civil War. To 
carry through successfully the nationalistic scheme of cen
tralizing political power, it was necessary to develop a 
national patriotism that would effectually subordinate the 

J See th. VIII. 
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sentiment of attachment to local institutions. Having ac
complished this transfer of loyalty from the local to the gen
eral government, the growth of the powers of the latter at 
the expense of the states was assured. Patriotism, which in 
the early decades of our life as a nation was a check on gov
ernmental authority, both state and federal, has thus become 
in the course of our political development the mainstay of 
centralized governmental power. 



CHAPTER XIV 

INDIVIDUAL LIBERTY AND 
GOVERNMENTAL AUTHORITY 

American writers on political science, especially those with I 

A conservative bias, take it for granted that the chief merit 
of our particular form of government is that it guarantees in
dividual liberty through an effective limitation of political : 
power. The rights of individuals, being expressly enu
merated in our federal and state constitutions, are supposed 
to be thus placed " entirely beyond the power of the gov
ernment to curtail." 1 This viewpoint, which is quite gen
erally presented in American textbooks on political science, 
is merely an expression of the prevalent anthropomorphic 
conception of the Constitution of the United States as the 
guardian and protector of the rights of the people. 

That the notion of the Constitution as self-enforcing was 
not accepted by the people in the early decades of American 
history, the emphasis on the right of revolution abundantly 
proves. Gradually, however, under the influence of skillful 
conservative propaganda, the fiction gained acceptance that 
the government was powerless to disregard rights enu
merated in the fundamental law. The Constitution, having 
come to be regarded as an expression of the popular will, 
was relied upon to prevent the government from interfering 
with the liberty of the individual. 

The growth of the new conception of sovereignty as un
limited political power, as well as the deification of the Con-

I egg and Ray, r",,"od.aiorl 1o Americ4" GOflerrtmefll, p. 76 (1922). 
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stitution as the palladium of democracy, tended to 'modify 
the popular conception of constitutional law in its relation 
to individual liberty. The original idea of the Constitution, 
as a check on the power of the people no less than on that of 
the government itself, was difficult to reconcile with the new 
doctrine of popular sovereignty, which ascribed to the 
people untrammeled authority. The rights of individuals, 
as they were understood at the time of the American Revolu
tion and in the period immediately following, constituted a 
recognized check on all political power, even that of the 
people themselves. This original conception of individual 
liberty has, however, been supplanted by the professedly 
more democratic one implied in the artificial distinction be
tween state and government. The chief significance of the 
attempt on the part of recent American writers to make this 
distinction is to be found in the need for some means of 
harmonizing a check and balance constitution with the no
tion of popular sovereignty. According to the supporters of 
this distinction, the people politioally organized constitute 
the state, make and amend the Constitution, through it 
control the government, and are the final repository of un
limited political power. Governmental authority is repre-. 
sented as being subject to the restraints imposed by a check 
and balance plan of organization, while the state, somewhat 
vaguely conceived as the people, is supposed to be subject 
to no limitation 'whatsoever.s Although individual liberty 
is represented as effectually safeguarded against govern
mental encroachment, the individual, we are told, "has no 
rights which the state is bound to recognize." B 

To create belief in a human power that can legally over
ride all restraints imposed for the protection of individuals 

I For an extended discussion of this pseudo-distinction between state 
and government, see ch. Vil. 

a Ogg and Ray, Imroductiofl '0 A.mericafl Gotlemme,d, p. '5. 
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is to supplant the basic idea in the theory of individual 
liberty by one which serves as a foundation for governmental 
absolutism. 

It is interesting to note that the conception of the ultimate 
unlimited power of the people had a distinctly conservative 
origin; that its object was not to establish popular su
premacy, but to ensure the subordination of the popular will 
to governmental authority. Superficially viewed, this inter
pretation 'Of cur pclitical system seems to concede to the 

. pecple, acting as the state, a degree 'Of pclitical power which 
wculd satisfy even the advccates 'Of the mcst extreme fcrm 
'Of demccracy. But 'Only in appearance is it a ccncessicn tc 
the demand fcr an extensicn 'Of the pcwer of the pecple. 
Under the pretense 'Of subordinating gcvernmental authcrity, 
it in fact makes that authcrity supreme. By reason 'Of the 
fact that the gcvernment controls the interpretation and 
enforcement 'Of the fundamental law, it has the pcwer in no 
small degree tc remcve, evade, 'Or ignore the restraints by 
which its authcrity is supposed to be limited. The people 
having nc part in the interpretation 'Of ccnstitutional law, 
except thrcugh the public 'Officials whc exercise this pcwer, 
are as a matter 'Of ccurse bcund by the Ccnstitution as thus 
interpreted. Instead 'Of ccntrclling the Ccnstituticn, they 
are contrclled by it as interpreted and enfcrced by govern
mental agencies. 

No 'One can understand clearly the status of individual 
liberty in this ccuntry without bearing in mind the place 
occupied by the judiciary under cur ccnstituticnal system. 
The effectiveness 'Of cur ccnstitutional guaranties 'Of indi
vidual liberty was greatly impa,ired when thegcvernment, 
and especially the branch 'Of it farthest remcved frcm pcpu
lar influence, the Supreme Cc:urt, acquired the recognized 
right tc interpret them. 
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The attempt to promulgate the idea that back of the gov
ernment and the Constitution are'the people organized as ~n 
omnipotent state, subject to no legal or constitutional re
straints, tends to destroy the philosophic foundation on 
which the conception of individual liberty. rests. Although 
the rights of individuals are supposedly protected against the 
government, they are represented as at all times subject to 
abridgment or abolition by this so-called state. And when 
we realize that this supposed political entity, in so far as it 
has any real existence, is only another name for purely gov
ernmental agencies, we can see that the natural effect of this 
fiction is to clothe the government itself with that unlimited 
power imputed to the mythical state. 

That liberty for the individual is desirable would be 
readily conceded by the great majority of the people in all 
enlightene(i countries. Their practice, however, seems to be 
but slightly influenced by what they profess to believe. 
They may accept individual liberty as a purely abstract 
principle, and yet, in applying it, they may defeat its pur
pose, by giving it a narrow and illiberal interpretation. 
Everyone believes in individual liberty for those whose 
economic interests and whose opinions on social, political, 
and religious questions are identical with his own. What is 
meant by individual liberty, however, is not the right to con
form, which no one questions, but the right to act as one's 
own judgment dictates where his opinion is opposed to that 
generally held. There is no need for the advocacy of free
dom for individual conduct that conforms to generally ac
cepted standards. Liberty for the individual means nothing 
if it does not imply the right to pursue a course of conduct 
and to hold and advocate views which do not have the ap
proval of the majority and which may even be strongly 
condemned by that majority. 
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Individual liberty is inseparably connected with the theory 
of progress. Individuals must be free to advance new ideas 
and try new methods if a higher type of civilization is to be 
attained. The only possible guaranty of progress is the 
freedom of individuals and groups to criticize any belief or 
doctrine - religious, social, political, or economic - and to 
advocate any change in institutional arrangements which to 
them may seem desirable. Our beliefs at any given time are 
at best only partially true. We approach the truth only by 
a slow, laborious process in which competition between op
posing views gradually eIiminates error. 

That which is established needs no special protection 
against that which is merely proposed. The old and gen
erally accepted is always difficult to discredit and supplant 
with the new. The very fact that it has the stamp of social 
approval gives it a prestige which the advocates of change 
can not easily overcome. In actual practice the burden of 
proof is always, and of course ought to be, on those who 
attack the old. The almost universal tendency to be skep
tical concerning the merit of any new idea or proposed in-. 
novation is a sufficient guaranty that there is not likely to 
be any undue haste in discarding the old for the untried. 

The chief danger is not that false ideas and doctrines will 
supplant established truth, but that established error will 
seek to protect itself against the truth by suppressing all 
dissenters. That this is not a purely imaginary danger is 
easily understood when we reflect that, while the general 
mental inertia of the people disinclines them to accept new 
ideas, there are almost always important vested interests 
whose material prosperity largely depends upon the reten
tion of the old. Every important idea or belief that has 
been long accepted has the support of influential classes 
whose interest in protecting it against attack has a more 
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selfish basis than a purely disinterested desire for the 
truth. 

Liberty for the individual is necessary if we are to realize 
the Christian ideal of personal responsibility or the dem
ocratic ideal of self-government. Men can not be morally 
accountable for their conduct or politically self-governing 
unless they possess the degree of freedom from external 
control which individual liberty connotes. The theory of 
individual liberty recognizes that there is a field of human 
conduct within which the coercive power of the state or of 
the organized church should not be allowed to intrude except 
for the purpose of guaranteeing this freedom by punishing 
those who abuse it. 

It would be wholly incorrect to say that majority rule 
necessarily implies individual liberty. Both are the out
growth of the struggle against irresponsible power. But the 
conception of individual rights as a check on governmental 
authority is not closely related to the growth of modern 
democracy, except in so far as the former was one of the in
fluences which paved the way for the latter by limiting the 
power of king and aristocracy. Since the majority have 
come to regard themselves as the final source of political 
power, their attitude toward the theory of individual liberty 
has profoundly changed. It was to the advantage of the 
majority in the eighteenth century to defend the rights of 
individuals against the state. Having accepted the idea of 
popular sovereignty, however, they now regard individual 
liberty as a check on their own power. 

We may concede that democracy is more desirable· than 
any other form of government, and yet realize that individual 
liberty is not necessarily secure where the majority are in 
control. The rights of individuals are supposed, it is true, to 
be most respected in a society organized as a political 
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democracy. As a matter of fact, however, the majority may 
be fully as intolerant of dissenting opinion as kings and 
aristocracies have always been .. 

Indeed, there is some justification for the conservative 
view that in a democracy personal liberty is more likely to 
be abridged than under a government in which the people 
have less influence. The reason for this is obvious. A gov
ernment which is supposed to represent the majority, and '; 
has its support, is more confident Of ability to override all 
opposition than one which does not recognize the right of 
the majority to rule and which must avoid the danger of 
arousing too much popular opposition. Since democracy is 
less exposed to the danger of effective popular resistance, it 
may with impunity invade the sphere of individual liberty. 
A strong government - one that has no fear of effective op
position on the part of the people - is almost certain to 
disregard the rights of individuals whenever the recognition 
of such "rights would seriously hamper it in carrying out its 
policies. But where the state rests upon a basis generally 
recognized as undemocratic, those who exercise authority 
are constantly reminded of the need for a cautious moderate 
policy - one which will in so far as possible conciliate all 
important elements in the population and thus safeguard the 
country against the danger of revolution. Respect on the 
part of the government for the rights of individuals is due in 
much larger measure to this balance of opposing interests 
within the state than it is to formal constitutional guaranties. 
De Tocqueville in his Democracy in America, published in 
1835, recognizes this fact when he refers to the tyranny of 
the majority in the United States. 

" I know no country," he tells us, " in which there is so 
little true independence of mind and freedom of discussion 
as in America. In any constitvtional state in Europe every , 
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sort of religious and poHtical theory may be advocated and 
propagated abroad; for there is no country in Europe so 
subdued by any single authority, as not to contain citizens 
who are ready to protect the man who raises his voice in the 
cause of truth, from the consequences of his hardihood. If 
he is unfortunate enough to live under an absolute govern
ment, the people is upon his side; if he inhabits a free coun
try, he may find a shelter behind the authority of the throne, 
if he require one. The aristocratic part of society supports 
him in some countries, and the democracy in others. But 
in a nation where democratic institutions exist, organized 
like those 01 the United States, there is but one sole author
ity, one single element of strength and of success, with 
nothing beyond it."· 

The old conflict between liberty and authority does not 
end with the emergence of democracy; it merely enters a new 
phase in which we must look to public opinion for the pro
tection of individual rights. Political democracy is in no 
sense a substitute for individual liberty, which means. the 
right of individual self-determination. Without individual 
liberty, political democracy is not likely to contribute much 
to the world's progress. If popular government is to free 
the world, it must exercise such self-restraint as may be re- -
quired to keep it from encroaching on the rights of indi
viduals. This, however, can not be ensured by formally 
proclaiming these rights in a written constitution. Such 
self-imposed checks are wholly ineffective, unless they are 
supported by a public opinion so clearly defined and so 
active that no government could afford to antagonize it. 

Individual liberty in the United States to-day not only 
lacks the support of an active, intelligent public opinion, but 
often encounters a degree of popular hostility which renders 

, Vol. I, p. 285. Tr. by Henry Reeve. 
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constitutional guaranties wholly ineffective. The rights 
most likely to be abridged or denied by the government, or 
by the irresponsible and misguided groups who are constantly 
interfering with the constitutional rights of others by resort 
to mob violence, are those most fundamental - the ones our 
American constitutions have sought to preserve by express 
guaranties of freedom of speech, press, and assembly. 

Although the hostility to free discussion in present-day . 
society is, of course, not entirely due to anyone single cause, 
it may be regarded as mainly economic. Wherever there is 
a conflict of interests we may expect to see some opposition 
to the recognition of this fundamental right. Let any class 
feel that it is enjoying advantages or privileges, of which 
society, if fully informed, would disapprove, and it will in
evitably regard with disfavor any attempt to bring them to 
the attention of the public. No doubt, so far as the masses 
are concerned, the hostility to free discussion is largely due 
to a blind instinctive fear that it will undermine opinions and 
beliefs which they associate with the well-being of society 
and not to any consciously selfish interest. This is not true, 
however, of the opposition to freedom of speech and dis
cussion which comes from the more intelligent classes, who 
take a leading part in every attack on this right. 

The format acceptance of the democratic idea by the 
modern world has emphasized the importance of public opin
ion. To-day it is conceived to be highly desirable, if not 
necessary, to have the support of public opinion for any 
economic arrangement which we Wish to preserve. Quite 
naturally, then, every important economic group seeks to 
control public opinion where its material interests are in
volved. And since opinion is largely determined by what 
one is permitted to see, to hear, and to read, it can be con
trolled only through some form of censorship and propa-
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ganda, such as was formerly exercised by church and 
state - as the history of religious and political persecution 
clearly shows. 

Propaganda, in the sense of an organized effort either to 
popularize or to discredit some idea, viewpoint, institutional 
arrangement, or economic system, has a sinister significance 
when through a monopolistic control of news sources it is 
accompanied by the suppression of all competing propa
ganda. The power to establish a monopoly of this sort is 
one that society could not safely entrust to any agency, pub
lic or private. Monopoly in such a field is infinitely. more 
dangerous than monopolistic control of industry. There 
can be nothing worthy of the name of intellectual freedom 
without free competition between ideas. 

The control of opinion by purely private interests, which 
modern capitalism has made possible, has come to supply an 
effective substitute for the old form of avowed class control. 
From the point of view of the capitalist class, this new form 
of control has some distinct advantages over the old system. 
It is indirect and not obvious to those who lack. political and 
social intelligence, and, therefore, not recognized by many 
as class control. Concealed, as it is, under the outward form 
of political democracy, it is less exposed to the danger of" 
popular attack than was the old avowed and generally recog
nized class rule. Moreover, it gives to capitalists the benefi~ 
of actual control without requiring them to assume any of 
the responsibility which should accompany it. 

The efficacy of capitalistic control of opinion depends 
upon the extent to which organized wealth owns or controls 
the various agencies through which public opinion is formed. 
Ownership of the press, news associations, theaters, moving 
pictures, and broadcasting stations, as well as some measure 
of direct control over public school education, is prerequisite 
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to an effective scheme of propaganda. Complete monopoly 
of these is perhaps not attainable, though a capitalistic con
trol, sufficiently extensive to afford some of the advantages 
of monopoly, has actuall)" been brought about. 

The influence which the capitalist class may exert directly 
through ownership' is, however, much less of a menace 
than the indirect pressure it may bring to bear upon those 
supposedly independent. The economic and financial power 
of this class may be used quite effectively to control those 
who are outside of its organization and legally independent. 
There are many kinds of discrimination possible against 
those who refuse to recognize its unjust and illegal authority. 
An independent paper will soon discover that one penalty 
for independence is the loss of all advertising controlled by 
this class; and this loss is usually sufficient to mean the 
difference between success and failure. Had any newspaper 
in any conservative American community during the last few 
years frankly defended the constitutional right of free 
speech, it could hardly have failed to lose its most profitable 
advertisements. Of course, it might have defended freedom 
of speech, press, and assembly as a purely abstract principle 
with suitable qualifications, wifhout incurring the active 
hostility of business - provided that it condoned the fre
quent interferences with the exercise of this right by mobs 
and by equally irresponsible public offici3.Is. But this purely 
formal acceptance of the principle of free speech is not to be 
confused with the defense of it as a practical policy. No one 
can be regarded as a real supporter of this fundamental 
right, who is not ready to condemn the violations of it that 
are so frequent in present-day society. 
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profits, 217 
Progress and individual liberty, 281 
Progressive party, advocates woman 

suffrage, 42 
Prohibition platform, favors woman 
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to authority of the courts, 101; 
capitalistic control of, 213, 229, 
186; influence of military 

training upon, 116. See als(} 
People, the 

Public ownership, opposition to, 74; 
in Prussia, 76 

Public utilities, as investments for 
private capital, 74; local con
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258 

Ratification of constitutions and 
amendments, 1I6; by the peo
ple, II8, 127, 136; attitude of 
judiciary toward constitutional 
referendum, u8, 132, 136 

Ratification of enabling acts, u8 
Reapportionment of representation. 

See Representation 
Reconstruction constitutions, 127; 

doctrine of equality proclaimed 
in,I80 

Referendum, judicial opinions OD, 

104, IIO; constitutional. See 
Ratification of constitutions 

Reformation, 9 
Reinsch, Paul, cited, 112 
Religion and politics. See Church 

and state 
Representation, apportionment of, 

61-78; theories, 65; provisions 
of state constitutions, 61, 66; 
nuIiification of provisions, 68, 
125; in foreign countries, 69, 
76; federal provisions, 71; by 
radicals, 77; in constitutional 
conventions, n6 ; in legisIa
tures, 117, 133; constitutional 
requirements, 133; reasons for 
disregarding, ·134 

Republican party, advocates 
woman suffrage, 42 

Residence requirements for suffrage, 
31, 33, 37, 131 

Re~urces, national, ownership, 206 
Revolution, as distinguished from 

t:(}ul tl'ltat, 140 

Revolution, American. &e Ameri
can Revolution 

Revolution, right of, 121, 173, 274, 
177; argument in defense of, 
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120; now exercised by govern
ment, 143; claimed in constitu
tions, 156; reaction against 
doctrine of, 174 

Rhode Island, attitude toward mili
tary service, 25; suffrage re
quirements in 1842, 38; in 
1888, 39; attempt of the peo
ple to exercise constitution
making power, 141 

Rights, natural, as check on govern
mental' authority, 162-85; effort 
to discredit doctrine of, 184. 
See also Individual 

Rousseau, Jean Jacques, 244; on 
the social contract, 168 

Ruling class. See Class control 
Rural population, over representa

tion of, 65, 72, '17, 134 
Russia, attitude of capitalistic coun

tries toward, 249 
Russian Soviet Republic, apportion

ment of representation, 78 

Secret ballot, 45 
Self-determination, 188 
Senators, direct election of, 72 
Slavery, abolition of, due to belief 

in individual liberty, 183 
Sloganll of World War, Inlluence 

in peace settlement negligible, 
249 

Smith, James Allen, Spirit oj 
American GovUllment, 64 

Social contract theory, 13, 18, 19, 
268; as main support of con
stitutional movement, 165; 
presented as history, 166; 
Hobbes on, 166, 177; Locke 
on, 167; Rousseau and Hume 
on, 168; conservative attack on, 
171, 184; doctrine of equality 
implied in, 177; in Declaration 
of Independence, 225 

Socialists, attack on competition, 
227 

South Carolina, Constitution of 
I7 76, 17 ; suffrage require
ments, 38n; method of adopt
ing Constitutions of 1868 and 
1895, 129 

South CarolilllJ Declaration oj In
dependence, cited, I22n 

Sovereignty, conception of, as un
limited political powers, 4, 
277; opposition of founders to, 
81, 90; early refusal to recog
ni2e, 162; distinction between 
state and government, 113, 
147; doctrine fIf, 237. See also 
Popular sovereignty 

Spanish-American War period, im-
perialistic propaganda, 223, 232 

Spencer, Chief Justice, quoted, 31 
Spiritual equality, 176 
Sproule v. Fredericks, 137 
State, international relations as a 

check on power of, 237. See 
also Government; Governmen
tal authority; Natural law 

And church, 4 
State constitutions. See Constitu

tions, state 
State courts. See Judiciary: Su

preme Courts, state 
States, control of municipal affairs, 

64, 73, 188, 195, 197; relation 
to federal powers, 89, 93; Vir
ginia Resolutions, 89; Ken
tucky Resolutions, 89, 179; 
limitation of powers, 90, 187; 
Constitution-interpreting pow
ers, 92, 94; admission to the 
Union, 1I8; readmission after 
Civil War, 127; relation of 
Fourteenth Amendment to, 
124; of Fifteenth Amendment, 
12 5 ; suffrage regulations of 
Southern, 125, 126, 131; doc
trine of equality in constitu
tions, 179 ; inability to handle 
general and local interests, 191; 
self-governing powers of, 193; 
public utility interests favor 
control of, 197 

States' rights, 189, 275 
StatesmanShip, limited by consti

tutional law, 58 
Statute law as distinguished from 

constitutional law, 150 
Story, Justice, quoted, 104 
Suffrage, qua1ifications after the 
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American Revolution, IS; 
struggle for a democratic, 27-
56; property qualifications for, 
27, So, 61, 65, 72, 131, 180; 
state provisions for; opposition 
to, 28; residence requirements, 
31, 33, 37; educational require
ments, 39; method of voting, 
45; English laws, 48; veto 
power of House of Lords abol
ished, 49 ; indirect results of 
extension, 57-78; efforts to 
minimize democratic effects, 61, 
65, 72; opposition to extension 
in cities, 62; restrictions in the 
South, uS, 126, 131; right of, 
should be a constitutional 
guarantee, 133; denied to in
ferior races, 181, 183; effect of 
doctrine of equality upon, 182; 
no longer held a natural right, 
183; influence of, upon local 
government, 190, 195. See also 
Representation, apportionment 
of . 

Supreme Court, constitution-inter
preting power, 97, 101, III, 

186 ; popular conception of ; 
functions compared with those 
of Pope, 98; judges, 100; cen
tralization of authority in, 101; 
decisions cited, 103, 104, 136, 
148; legislation nullified by, 
104; misinterpretation of the 
Constitution, III; decisions in 
favor of corporations, US; at
titude toward disfranchisement 
of the Negro, 126; decisions, 
cited, 142; Wilson on, ISO; 
power to veto verdict of jury, 
262. See also Judiciary 

Supreme courts, state, attitude to
ward rights guaranteed by con
stitutions, 136; decisions cited, 
137 

Switzerland, voting system, 54 

Taxpaying class, opposition to 
democratic suffrage, 62, 72; to 
municipal ownership, 74 

Taxpaying tests for voters, 131 

Taylor v. Commonwealth, 137 
Temperance legislation, referendum 

on, 105 
Temporal power, deification of, 269 
Textbooks, on subordination of 

government to people, quoted, 
152; on right of suffrage, 183 

Theological speculation, influence 
on constitutional movement, 
3-II 

Treaty-making power, 146 
Trial by jury. See Jury, trial by 
Trusts, power to fix prices, 226 

Unemployment diminishes buying 
power of labor, 217 

United States, territorial expansion, 
223, 233; lack of freedom in, 
283 

United States Supreme Court. See 
Supreme Court 

Van Buren, Martin, quoted, 34 
Van N'ess, Judge, quoted, 62 
Van Vechten, Abraham, quoted, 63 
Vermont, Bill of Rights, provision 

for suffrage, 28 
Veto power of the judiciary, 95-112, 

II3 ; attitude of economists 
toward, ISO, 151, ISS, 160 

Virginia, suffrage requirements, 38; 
compulsory voting, 54; method 
of adopting Constitution, 129, 
137 

Bill of Rights, proposal regarding 
standing army, 25; provision 
for suffrage, 28; declaration of 
equality, 180 

Resolutions (1798), quoted, 89 
Voters. See Representation; Suf

frage 
Voting, method, 45; laws safe

guarding secrecy of ballot 
adopted, 47; plural, 48; com
pulsory, 53 

Wages, 204 
War, suspension of constitutional 

guaranties during, 144, 146 ; 
power to declare, 144; need 
for safeguards against, 244 
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Wars, capital responsible for re
cent, 221 

Washington, state, apportionment 
of representation in, 68n 

Wealth, political power of organ
ized, 198; distribution of, 202, 

226 
White supremacy, doctrine of, in 

state constitutions, 181, 183 
Williams .v. Mississippi, 126, 136 

Willoughby, W. F., quoted, 152 
Wilson, James, 98 
Wilson, Woodrow, plan for League 

of Nations, 146; on constitu
tional government, quoted, 149 

Woman suffrage movement, 40 
World War, effed upon imperial

ism, 219 
Wyoming Constitution, dec1aIation 

of equality, 182 
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