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BET Separale paging is given to this Part in order that it may be filed as a separate compilation.

PART VI.
BILLS OF THE GOVERNMENT OF INDIA,

‘The following Bill and Statement of Objects
and Reasons are published for generalinformation,
by order of His Excellency the Governor General,
under the 19th of the Rules for the Conduct of
Business at Meetings of the Council of the Go-
veraor General of India for the purpose of making
Laws and Regulations :—

Biil No. 15 of 1869.

A Billto Regulate the Wills of Hindts and
Buddhists in the Presidency Towns.

WeEREAS it is expedient to provide rules for
the execution, atiestation,
revication, revival, inter-
pretation, and prabate of the wills of Hindds and
Buddhists in the Presidency Towns; It is hereby
enacted as follows :—

Preamble.

1. This Act may be
called “The Bindd Wills
Act, 1869.”

The Indian Succession Act, 1865, sections

: 46, 48, 49, 50, 51, 54, 55,
and 57 to 77 (both inclu-
sive), sections 82, 83, 85,
88 to 98 (bath inclusive),
sections 106 to 177 (both
inclusive), sections 179 to
189 (both inclusive), sections 191 to 199 (both
inclusive), so much of Parts X XX. and X XXI. as
relates to grants of probate and letters of admini-

Short title,

Cartain sections of Suc-
cession Act cxtended to
wills of Hindds and
Buddhists in the Presi-
dency Towans,

~tration with the will annexed, Parts XXXIII. to

- XL, (both inclusive), so far as they relate to an
executor and an administrator with the will an-
nexed, and section 329 shall apply—

{2) to all wills and codicils made by any Hindd
or Buddhist on or after the first day of January
1870, within the local limits ofthe ordinary original
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civil juviadiction of the High Courts of Judicatuxe
at Fort William, Madras, and Bombay ; and

(b) to all such wills and codicils, wherever
made relating to immoveable property situate within
those limits :

Provided that marriage shall not revoke any
such will or codicil :

.And that nothing herein contained shall autho-
rise a testator to bequeath property which he could
not have alienated inter vivos, or to deprive sity—="
persons of any right of maintenance which they
would have possessed if he had died intestate :

And that nothing herein contained shall vestin
the executor or administrator with the will annexed
of a deceased person any property which he could"
not have alienated inter vivos. - £

3. Nothing contained in this Act shall affect |

: the rights, duties and
privileges of the Adminis- |
trators General of Bengal, |
Madras, and Bombay fespectively.

4. In this Act and in the said sectionsallwords
defined in section three of =
the said Succession Act,
shall, unless there be something repugnant inithe -
subject or context, be deemed to have the same
meaning as the said section three has attached to
such words respectively. s

And in applying sections 62, 63, 92, 96, 98, ani
182 of the said Succession Act, to wills and codic

Saving of rights of
Administrators General. -

Interpretation clause.

d
ils
made under this Act, the words “son,” “ child,
and ‘““children” shall be deemed to include an
adopted child; and the word ¢grand-childre
shall be deemed to include the children, wh
adopted or natural-born, ofa child whether 7ﬂ'v.‘lo
or natural-born; and the expression ¢ daught
law” shall be deemed to include the wife
adopted son, :
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~_And in muking grants under this Act of letters
~ of administration with the will annexed, or with a
- copy of the will annexed, section 195 of the said
Succession Act shall he construed as if the words
““and in case the Hind@ Wills Act had not been
passed” were added thereto; and section 198 of
‘the said Succession Act shall be construed as if;
after the word “intestate,” the words ‘‘and the
HindG Wills Act had not been passed” were in-
serted ; and sections 230 and 231 of the said Suc-
cession- Act shall be construed as if the words “if
the Hind Wills Act had not been passed” were
added thereto respectively.

STATEMENT oF OBJECTS AND REASONS.

When the Indian Succession Act, 1865, was
- under the consideration of the Legislature, it was
proposed to extend to Natives the testamentary
portion of that measure; but it was felt that, in
thvee respects, sufficientinformation was not before
=" the Council {o justify an immediate extension in
this direction. Doubts were entertained as to how
ar it would be politic to interfere with the power
to make oral wills which Mubammadans have
always possessed, and evidence was wanting as to’
. the propriety of restricting Natives in creating
perpetuities and in making bequests to religious
and charitable uses. A clause was accordingly
introduced ‘as a temporary provision, excluding
the Hinds, Muhammadans and Buddhists from
the operation of any part of the Act.

Some months after the passing of the Act, a
circular was issued from the Home Department to
the several Local Governments respecting the ex-
tension to Natives of its testnmentary clauses.

~ Attention was called 10 the fact that, although
‘ liberly of testation was established throughout
i British India, and althongh the testamentary power
| of Hindiis was derived from the English law, there
| wereno securities for the due exercise of that
\\‘ power by Natives, such as the requirement of

1 - Writing, signature and attestation, which were
)

-_foundindispensable in Eurcpe.

11 Twas also pointed out that, although in Eng-
~land nuncupative wills have long been placed under
~ considerable restrictions as to the persons by whom
thiey can be made, as to the witnesses required to
be present, and as to the time within which testi-
mony is admissible to prove the speaking, in India,
. our Courts were compelled' to recognize such wills
when mide by Hindfis of any age or calling and
| | under any. circumstances whatever. [t was ob-
| | served that the favourite fraud of bringing fovrward
false wills was encouraged by the non-requirement
ofwriting; that the evidence setting up a false nun-
| cupative will might revoke a true written one, and
| that, cven in the case of a genuine testumentary
| disposition, the certainty of writing was replaced
£ by the frailty of memory. Further remarks, which
¢ will now he merely referred to; were made as to
« the absence, in the case of Native festators, of any
| restiaints on the creation’ of pérpetuities and on
‘devises to religious or-charitable uses; as to the
non-requirement of probate of their wills, whether
writlen ov oral, and as. to the difficulty. of ascer-
taining the characterand powers of a Native exe-
cutor. 4 .
. ‘I'he circular concluded by pointing out the pro-
visions of  the Indian Succession Act onthe sub-
iects thus tieated of; and by requesting an opinion
s to the advizbility of.extending those provisions

v Natives,

To this circular replies were received from all
the local authorities, accompanied, in almost every
instance, by papers written by such European and
Native gentlemen as were deemed best capable of
advising on the matter. The general result of the
opinions thus obtained may, so far as they Telate
to the Presidencies of Bengul, Madras, and Bombay,
to Oudli, and to the Central Provinces, be com-
,pendiously expressed as follows :—

1st.—The practice of making nuncupative wills

should be abolished, and the provisions
of the Indian Succession Act as lo ex-
ecution of wills and codicils should be
adopted in the case not only of Hindis
Lut Muhammadans. N
9nd.—Marriage should not, in the case of a Na-
tive testator, revoke his will. Inother
respects the provisions of the Succes-
sion Act as to revocation should be
followed. 4
3rd.—It is inexpedient to impose, in the case of
Natives, any restrictions on the exer-
cise of the testamentary power in
favour of religious or charitable uses,
or for the creation of perpetuities.
4th.—The provisions of the Succession Act as to
: the interpretation of wills should, with
some few exceptions, be adopted.

5th,—Probate shonld be made compulsory, and
the provisions of the Succession Act as
to administration with will annexed
and as to the powers and duties of an
executor, should be extended with
some slight modifications.

The primary object of the present Bill is to pre- -

clude the fraud and perjury which are notoriously
encouraged by the absence of restriction on the
making of nuncupative testaments. Its secondary
objects are to prevent the evils arising from the
non-requirement of probate of Native wills, and
from the prevailing uncertainty as to the character
and powers of Native executors.

As a Native’s written will need not now be
proved, it nced not, of course, be deposited for safe
custody. The resulting opportunities for forgery
and fraudulent alteration are obvious, and have, it
is believed, been often taken advantage of. More-
over, in England the granting of probate is conclu-
sive as to the testamentary character of the instru-
ment as regards all claimants of the personalty.
The result of this rule is most satisfactory in pre-
cluding litigation. But in India, a far more liti-
gious country, even when a Native’s will isproved,
or when letters of administration are granted cum
festamento annezo, the probate or grant is binding
only as against those who obtain or who oppose it
As against persons who_have no means of appear-
ing, or right to dispute the probate or grant, it has
no greater effect than the ordinary decree in a
civil suit.

Then.the Native executor takes nothine -from
any grant of the Court. Mis title is fT)undcd
sqlely on'lhe will considered as an instrameant of
gift. IHis acts Letween the testator’s death and

the grant of probate are not (as in England) ren-

dered valid by the prant, It scems doubtful \vlle-fb‘(-"_‘y

ther, as.against creditors who have not appeared
or been cited, he can retain any “part of his own
debt. In the interest of the honest cxecutor,
therefore, legislation seems needed inthis direction.

Moreaver, a Native executor has; according to the’

High Court. at Fort . Willidm, no greater  power
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over immoveable property than a manager. His
powers are, therefore, at least in the Lower Pro-
vinces of Bengal, limited and qualified, and if he
makes a mortgage or sale, the lender or purchaser,
as the case may be, is bound to inquire into
the necessity of the transaction. What the law on
the subject i8 in Madras and Bombay does not
appeer to have hitherto been decided. It is hard
to conceive a state of things more calculated to
interfere with that free circulation of property so
desirable in a country like India. :

A Native executor, moreover, (:at_mot ‘be com-
pelled, except by a law-suit, to exhibitan inventory
or account of his testator’s estates In many cases,
therefoe, there is no adequate check upon him;
and at any distance of time-it is difficult to fix him

. with the possession of property comprised in the

“will.

- The Bill only applies to Hind{is and Buddhists.
Muhammadans have an elaborate system of testi-
mentary law, which, like the rest of their code,

they regard as of divine origin. To impose on

Muhammadaus a body of rules which would have
the effect of superseding any part of their existing
law, might create alarm and discontent, and would
therefore be impolitic. The case of Hindls is
clearly distinguishable.” Hindd wills being un-
known to Hindd law, being in fact the creature of
English Courts, the legislature is entitled to sub-
ject them to all expedient restrictions. Similar
rewarks apply to the wills of Buddhists.

The Bill, too, is confined in its operation to the
Presidency Towns. Hereafter it may be desirable
to extend its provisions to Hindas and Buddhists
in the Mofussil and Burma. But as yet the prac-
tice of testation does not prevail amongst Natives
to any great extent outside those towns; and for
the present, therefore, it seems advisable to limit
the incidence of the proposed legislation.

The power of alienation Znfer wivos which a
Hind possesses is everywhere subject to restric-
tious, and varies from the nearly absolute freedom
enjoyed, even as to ancestral property, by a Native
of Bengal, to the comparatively limited authority
of a Native of Madras or other tetritory subject to
the law of the Mitdkshard. The Iligh Courts at
Calcutta and Madras have held that a IHind@’s
testamentary power is only co-extensive with his

< independent power of alienation during life. The
Bill adopts this ruling, and provides that nothing
therein contained shall authorize a testator to be-
queath property which he could not have alienated
Znter vivos. Connected with this provision is a
clause expressly negativing the power of a Native
testator to deprive his relatives of any right of
nmaintenance which they would have possessed
if he had died intestate.

The rest of the Bill extends to. the wills of

Hindas and Buddhists certain sections of the
Succession Act.

Of these, section 46 declares the testamentary .

power, and will be read in connection with the
limitation above-mentioned.

Sections 48, 49, 50, 51, 54, 55, 57 to G0 relate
{(inter alia) to the execution, revocation, and
izzival of wills and cadicils. It will be seen that
the Bill expressly provides that marringe shall not
operate as a revocation. It is the opinion of com-
petent authorities that in the case of a polygamist,
mariiage does not create such a change in the
testator’s condition as to raise a presumption that
he would not adhere to a_ will made previously.
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The principle, therefore, on which marriage revokes
a will in England, does not apply- 2

Part XI. of the Succession Actcontains rules as -
to the construction of wills. Of these the Bill
proposes to extend sections 61 to 77, and sections {
82, 83, 85, and 88 to 98 (bothinclusive). It omits
sections 80 and 81, which provide rules for the
cases of bequests to heirs,” ¢ next-of-kin,” ¢ nearest
relation,” &c., or the ‘representatives’ of a particu-
lar person. These rules have been framed with
reference to the English law of successionad in-
testalo, and are therefore inapplicable to Natives.

By section 84, a bequest to A and his children
gives the whole interest to A. But the intentions
of a Hind( testator, to whom the idea of a father
and his sons being in a stateof natural coparcenary
is familiar, would probably be frustrated by the
application of such a rule, which, therefore, has
been omitted. :

Section 86 ties down the construction of terms
of relationship. Natives are generally so vague
and inaccurate in using these terms that the section
cannot safely be applied to their wills,

The general rule laid down by section 87, that -
words expressing relationship shall denote only
legitimate relations, has also been omitted as
being scarcely applicable to the wills of Hindis
and Buddhists, whose notioas as to legitimacy and
illegitimacy are so different from those of Luro-
peans.

Sections 179 to 264 relate to grants of probate
and letters of administration.  The Bill extends so
much of them as relates to probate and grants
cum testamenio annexo, subject, however, to two
modifications. ~Section 179 declares that all the
property of the deceased person vests in the exe-
cutor as such. This might give rise to a miscon=-
ception, and the Bill expressly provides that no-
thing in the proposed Actshall vestin the executor
or administrator with will annexed any property
which the deceased could not have alienated
during his life.  And the Bill modifies sectiona 193,

198, 230, and 231 of the Succession Act 50 a5 ¢F=="

make it clear that the-rules laid dewn in the 20]st
and the following sections, as to the order in which
surviving relatives are entitled to administrationin
case of intestacy, do notapply to grantsto Natives
of letters of administration with will annexed.
In such cases the practice will continue to be as
at present, ziz,, to let the grant follow the interest.

As adoption is practised not only by Hinduis,
but by Buddhists, it has been necessary to provide
that the words® son,’ ¢ child,’ ¢ children,” when they
occurin the sections extended, shall include an
adopted son. i

It may, in conclusion, be remarked that the
testamentary clauses of the Succession Act apply
to the Parsis : that most of these clauses were ex-
tended to the Oudh Taluqdars by Act I. of 1869, -«
and that the similar provisions contained in the
Indian Wills Act (XXV. of 1838) have for the last
twenty years applied to all classes in the Straits
Settlement—Munhammadans, llind (s, and Chinese,
as well as Englishmen.

(Signed) 11 S: Maixe.
WiirLEY STOKES,
Secretary to the Council of the Governor General 3
Jfor making Laws and Regulations.

SimLa,. ] ‘ s
“ The 20th Scptember 1869. 3 <

Printed and Published for Government at the Bomsay Epucaiion Socrery’s Press, Byculla. ’
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