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DAY DROLHTDS

SUPPLEMENT

TO THE

BOMBAY GOVERNMENT GAZETTE.

Publishen by Futhority.

SATURDAY, 2xp AUGUST 1862.

.- PROGEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY.

The following Bill which it is intended to introduce into the Council of the
Governor of Bombay for thie purpose of making Laws and Regulations, is, together

with the Statement of Objects and Reasons accompanying it, published for General
information :—

A Bill to extend the Jurisdiction of the Bombay Court of Small Causes and
to provide for the appointment of additional Judges of that Court.

Whereas it is expedient to increase the limit of the Jurisdiction of the Bombay Court
PR o of Small Causes, held under Act IX. of 1850, and whereas it is

1y necessary to provide for the appointment of additional Judges of
the said Court ; It is'enacted as follows :—

The jurisdiction of the Court held or to be held in the Town of Bombay under the said

Act 1X. of 1850, shall extend to the recovery of any debt, damage,
The Small Cause Court may  or demand, not exceeding the sum of One thousand Rupees, and
take cognizance of Suits, for * 4o o1 giits in respect thereof (except the several matters and suits
sams not exceeding Rupees X - oAy >
1,000, specified in proviso in Section XXV. of the same Act), and the
i several powers and provisions of the said Act, and all rules, orders,
and regulations, which have been, or may be made, in pursuance of the said Act, shall extend
to all debts, damages, and demands, which may be sued for in the said Court, not exceeding the
sum of One thousandRupees, and to all proceedings and Judgments for the recovery of the
same, or otherwise, in rclation thereto respectively, as fully and effectually to all intents and
purposes as the same respectively are mow or may be applicable to debts, damages, and
demands, within the present jurisdiction of the said Court. :

II. If both parties shall agree by a memorandum signed by them or their respective

! tirigd attorneys that the said Court of Small Causes have power to try.
rt\e t,‘.\?‘:;f,t;';;‘f ! btyoiﬁrﬁi; any suit (not coming under the proviso in Section XXV. of Act
pnci O y IX. of 1850) when the debt, damage, or demand claimed, or the

; _value of the property in dispute is more than One thousand Rupees,
the said Court shall have jurisdiction to try the same. '
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111. Where in any suit the debt or demand claimed consists of a bal

Jurisdiction when claim re-
duced by set-off toRupees1,000.

Iv.
When Title shall come in

question Court may decide the
claim,

ance not exceeding
One thonsand Rupees after an admitted set-off of any debt or
demand claimed or recoverable by the Defendant from the Plaintiff,
the Court shall have jurisdiction to try such suit.

In any suit in the said Court in which the title of any corporeal or incorporeal here-

ditament, or to any franchise, shall incidentally come into question,
the Judge shall have power to decide the claim or demand which
it is the immediate object of the suit to enforce, notwithstanding
the form in which the summons may have been issued.

V. The powers and provisions of Section XCI. of Act IX. of 1850 are hereby extended

Layw as to recovery of small
tenants extended to cases not
ceeding Rupees 1,000

In Sections 91, 92, 93, and
96 of Act IX of 1850, “owner”
to be omitted and “‘owner,
iandlord, other person having
right to the immediate posses-
sion of the premises”’ substi-
tuted.

so as to apply to the case of any person who shall hold or occupy
any house, land, or tenement, of which the value or the rent payable
in 'i"espect thereof does not extend the rate of One thousand Rupees,
and the said Section XCIL. of Act IX. of 1850 shall be read as if
the words * five hundred” were omitted ‘and the words “ one
thousand” substituted for them, and Sections XCI., XCII.; XCIII.,
and XCVI. of the said Act IX. of.1850:shall-respectively ‘be
read as if the word ¢ owner” were omitted, and the words “owner,
landlords, or other person having right to the immediate posses-
sion of the premises ”” were substituted.

VI. If any suit shall after the passing of this Act be commenced in the High Court

No costs in cases brought in
the High Court when verdict
is for less then Rupees 1,000 or
Rupees 300, unless the Judge .
certifies,

of Judicature at Bombay for any cause other than those specified
in Section C. of Act IX. of 1850, for which a summons might have
been taken out from a Court held under the said Act IX. of 1850,
or under this Act, and a verdict shall be found for the Plaintiff for
a sum less than One thousand Rupees if the said action is founded

on contract, or less than Three hundred Rupees if it is founded on wrong, the Plaintiff' shall
have Judgment to recover such sum only and not custs ; and if a verdict shall not be found
for the Plaintiff, the Defendant shall be entitled to his costs as between attorney and client,
unless in either case the Judge who shall try the case shall certify on the back of the record
that by reason of the difliculty, novelty, or general importance of the case, or of some
erroncous course of decisions in like cases in the Court of Small Causes, the action was fit to be

brought in the High Court.

VIL. If any person shall bring any suit in the High Court in respect of any grievance
committed by the Clerk, Bailiff, or Officer, of any Court held at

In supit in High Court’
: v Bombay under Act IX. of 1850, or under this Act, under colour

against ofticer of Court if no

verdict for more than 1,000
Rupees, no costs allowed un-
less Judge shall certify, &c.

or pretence of the process of the said Court and upon the trial of
the action, no greater damages shall be found for the plaintiff than
the sum of One thousand Rupees, no costs shall be awarded to the

Plaintiff in such action, unless the Judge shall certify upon the back of the
) , unl Tec
action was fit to be brought in thc'Higthourt. : Rt ths

VIIL. The fees to be taken by Attorneys and Barristers-at-Law practising in the said
Court in cases brought within the jurisdiction  given by this Act
shall be as follows : an Attorney shall be el?t.itled to have or
recover a sum not exceeding Sixty Rupees for his fees and costs
and in no case shall any fee exceeding Ninety Rupees be allowédf
for employing a Barrister as Counsel in the cause. The expense of employing a Barriste
or an Attorney or both, either by the Plaintiff or by the Defendant, shall not be allowed als-;
costs unless by order of the Judge who shall try the suit, and the J udges of the said Court
shall, from time to.time, determine in wliat cases such expenses shall be so allowed. =

* Fees payable to Attorneys
and Barristers in suits tried
under this Act.

IX. There shall be payable in the Bombay Court of Small Causes in every cause of
an amount to which jurisdiction is given to the said Court by

. Fees payable to the Court of’
Small Causes in suits under
this Act. 3 :

to which the fees payable

this Act, the fees set forth in the Schedule hereto annexed besides
the. sum of two annas in the Rupce on the amount of t,he hsum
claimed, which fee shall be paid over to the same account as that
under Section X1X. of Act IX. of 1850 are paid over. o
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o Ch TR S e X. . The Governor in Council may appoint as many persons
may appoint as many Judges @S May be necessary to be Judges of the said Court, two of whom
as may be necessary, two of shall be Barristers-at-Law or Advocates of one of the High Courts
Xl(;‘)_m shall be Barristers or  of Jurisdiction in India or of the Court of Session in Scotland,

Tosgiee: one of whom shall be styled the First Judge: Provided always that

One to be styled the First of the Judges appointed under Section VIII. of the said Act IX.
J“dg"" v of 1850, the one who is a Barrister-at-Law or Advocate of one of
Bﬁ:l‘stfe‘f;"lgd‘:f: of the present . the High Courts of Judicature in India or of the Court of Session

= in Scotland at the time of this Act coming into operation, shall
be designated as the Tirst Judge. ;

XI. The first Judge shall, subject to the:approval of the
Judges of the High Court, make such arrangement as he shall
think fit with regard to the distribution of the suits and of the
‘ general business of the Court among the various Judges thereof,
and he-may subject ‘to such approval any such arrangements from time to time. The First
Judge shall forthwith report to the Judges of the High Court, for
their approval, any arrangement made by him under this Section,
but such arrangement shall be of force until disapproved.

First Judge to arrange dis-
tribution of business among the
various Judges.

And to report arrangement
to High Court for approval.

XII.- ;All suits when the debt or damage, claim or value of the property in dispute, is
: more than Rupees 500, whether on balance of account, or otherwise,
: S‘é"bs j“b‘fl""' dl‘lvupglcs {’00‘1‘3’“" shall be heard and determined only by a Judge who is a Barrister-
weard oy 8o 008e VRIS 4 B4 a¢-Law or an Advocate of one of the High Courts of Judicature
rister or Advocate. < . > 1, et e
in India or of the Court of Session in Scotland.

XIIIL - If either party to any suit in which jurisdiction is given to the said Court by
! this- Act shall be dissatisfied with the determination of the said
 Parties may appeal to High  Gourt in point of law, or upon the admission or rejection of any
Court in suits to which Juris- . N 5
diction is given by this Act,  €vidence, such party may appeal from the same to the High Court
of Judicature, three or more of the Judges whereof shall sit as a
Court of Appeal for that purpose, provided that such party shall within ten days after such’
determination give notice of such appeal to the other: party or his attorney, and also give
security, to be approved by the Clerk of the Court of Small Causes, for the costs of the
appeal whatever be the event of the appeal, and for the amount of the Judgment if he be
the Defendant and the appeal be dismissed : Provided, nevertheless, that such security so
far as regards the amount of the Judgment shall not be required im any case when the
Judge of the said Court of Small Causes shall have ordered the party appealing to pay the
amount of such Judgment into the hands of the Clerk of the said Court and the same shall
have been paid accordingly, and the said Court of appeal may either order a new trial on
such terms as it thinks fit, or may order Judgment to be entered for cither party as the case
may be, and may make such order with respect to the costs of the said appeal as such
Court may think proper, and such orders shall be final, not subject to any further appeal or
Teview.

XIV. Such appeal shall be in the form of a case agreed on by both parties or their

attorneys, and if they cannot agree, the Judge who shall have

Appeal '01170 in the form of “paid (lie suit upon being applied to by them or their attorneys

:‘i::’si:fg'f:é “’]'l’l'd"f‘t'; “sm,'e * shall settle the case and sign it, and such case shall be transmitted

and sign it. = by the Appellant to the Officer duly authorized to receive the same
in the High Court of Judicature.

XV. No appeal shall be from the decision of the said Court of Small Causes, if before

such decision is pronounced, both parties shall agree in writing,

Parties may agree mot to signed by themselves or their attorneys or agents that the decision

appeal. of the Judge shall be final, and no such agreement shall require a
: stamp.

XVI. Any Judge of the said Court of Small Causes may, at all times, amend all
s R defects and errors in any proceeding in such Court, whether there
e, BRSAEEE A S 1s anything in writing to amend by or not, and whether the defect
or error be that of the party applying to amend or not, and all

such amendments may be made with or without costs and upon such terms as to the Judge
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may seem fit, and all such amendments as may be necessary for the pl_u"pt‘)lseﬁfb determ'nilenigt'.

in the existing suit the real question in controversy between the parties suall be so mac
duly applied for.

. XVIL Where the amount of the assets of any deceased person situated within th(f

: ... Island of Bombay shall not exceed in value the sum of Rupees

Legacies and Distributive 5 5 3¢ ohall and may be lawful for any legatee of any specific

Shares payable out of assets of 7 3 2
B e person (when as-  chattel, or for any legatee of any pecuniary legacy payable out of
¥ residuary lega-

sets shall not exceed Rupees the assets of any such deceased person, or for any re

9,000) recoverable in the said o0 o for any person or persons entitled as next of kin of any such
ggutelimall Causes, deceased person or the executors, administrators, or a;
legatee or next of kin, and they and each of them are, an(! is hereby‘ authorized and iam-
powered to proceed by summons against the Executor or Administrator of such deceased per son,
or against one of such executors or administrators in case there shall be more than one for the‘
recovery of such legacies or distributive shares at any time after the expiration of one year
from the decease of the.Testator or Intestator, but not sooner ; and it shall, and.may be law-
ful for any Judge of the said Court of Small Causes upon due proof tll?‘lt the Defendant had
received, or without wilful default might have received asscts of t.he ?estator Qr(Intestator,
sufficient and liable after payment of all just debts for the satisfaction in a due'course of ad-
ministration, either in the whole or in part of the Plaintiff’s dem_am!, to make an 91‘(1e1' for
payment of such legacy, or to make an order for payment of tlez distributive portion, rateably
and proportionably with other legatees standing in the same situation or. other mnext of kin
respectively as the case may be, and in case the Plaintiff shall establish his right to any
specific chattel, it shall and may be lawful for such Judge to make an order for delivery of
the same to the party entitled thereto, or to make an order for the payment of the value there-
of and costs of suit, and in case the Plaintiff shall establish his right as residuary legatee, it
shall and may be lawful for such Judge to make an order for the delivery, transfer, or pay-
ment of such residuary estate and effects to the party decreed entitled thereto.

XVIII. Where the property or assets of any deceased person situated within the

h Island of Bombay shall not exceed in value the sum of Five thou-
iorls':‘gg“tl‘;‘;lswe“‘:l‘lcii’t"s“‘i‘fs’;g: sand Rupees, every Executor or Administrator shall, if thereunto
quired. required, by notice in writing by any legatee, next of kin, credi-
Y tor, or other person interested therein, at any time after the twelve

months from the decease of the Testator or Intestator, lodge with the clerk of the said Court
of Small Causes, if such Testator or Intestator resided within the said Island of Bombay at
the time of his death, and if he shall reside in a part of the Presidency of Bombay different
from that in which such Testator or Intestator resided also in the Zillah wherein such Execu-
tor or Administrator resides, a schedule or account setting forth the particulars of the pro-
perty or assets which the Testator or Intestator died possessed of or entitled to, and the
amount, produce, and valae of the same respectively, and the amounts and particulars of the
- debts due by the said Testator or Intestator and the amounts and particulars of the debts,
legacies, and funeral, aud testamentary expenses of the Testator or Intestator paid by or on
account of any such Executor or Administrator, and showing the balance applicable to the
purposes of the Will of the said Testator, or distributable amongst the next of kin of the said
Intestator, or the property or chattels then undisposed of, and every such schedule or account
shall be signed by such Executor or Administrator,and verified by the oath or affirmation (as
the case may he) of the Executor or Administrator, to be sworn or made before the Clerk of
the said Court of Small Causes or the Judge of the Principal Civil Court for the Zillah wherein
such Executor or Administrator resides, and which oath or affirmation the said Clerk of the
said Court of Small Causes and Judge are hereby respectively authorized and required to ad-
minister, and such schedules oraccounts shall be preserved and kept by the said Courts respec-
tively amongst the records thereof, and shall be deemed and taken as evidence acainst the said
Exqcutor or Admipistrator of the several matters therein contained, and in “case any such
~Exec}1tor or Administrator shall neglect to ladge such schedule or schedules as aforesaid within
the time herein before specified, he shall forfeit any sum not exceeding Five hundred Rupees.

XIX. In all proceedings by summons by any legatee or next of kin for recovery
of any legacy or distributive share as aforesaid, it shall and may
be lawful for the Plaintiff as such legatee or next of kin in such
; Y . . summons as aforesaid, to examine such Executor or Administrator
on oath or affirmation in open Court, if the Court shall deem it necessary, in order to obtain
a discovery of the estate and effects of the Testator or Intestator at the time of his or ‘her

simicn

Examination of Executor or
Administration.

ssigns of such °

Lo
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decease, and the value thereof, and of his or her debts, funeral, and testamentary expenses,
and to obtain an admission that the Defendant is the executor or administrator (as the case
may be), and to ascertain all such facts of which a party suing as legatee, or as next of kin
in a Court of Equity, is entitled to a discovery. :

XX. Every Executor or Administrator may be compelled by summons to be issued out
Exccutors or Administrators of the 5“‘!‘1 Court of Sm"‘“‘ Causes, l")‘ attend and produce the
to produce Copy of Will and ~probate (if any) of the Will of the Testator, or the letters of
letters of administration and administration of the Testator or Intestator (as the case may be),
to submit to be examined on  gpd submit to be examined on oath or affirmation in' open Court
Gialioficlaiin. touching the matters aforesaid on the trial of any such summons,
and every Executor or Administrator who shall disobey any such first-mentioned summons
shall forfeit and pay to the party at whose request such summons was issued the sum of
One hundred Rupees as a penalty, but such penalty may be reduced or whally remitted if
the Judge before whom he shall have been required to attend shall, upon good and suflicient
cause heing shown, think fit to reduce or remit the same.

XXI. It shall be lawful for any Judge of the said Court of Small Causes in any

: summons for a legacy or a distributive share of the property or
Judge of Court of Small = 5550t5 of 2 Testator or an Intestate under the provisions of this Act
Causes may advertise for . 3 s 3 & 2
ey hekets! to order the party suing to give notice either by advertisement or
otherwise requiring persons having claims on the property or

assets of the deceased to produce and verify such claims, and no such advertisement shall be
charged with or liable to any duty, and all costs relating to such notice shall be borne and paid
in such manner and by such parties as such Judge shall order or direct, and the said Judge
may, if he shall think fit to direct such notice to be given, adjourn the hearing of the sum-

mons to some future day, and from time to time as occasion may require so as to allow suffi-
cient time for publishing or giving such notice.

XXII. In any such summons or proceeding, the Judge of the said Court of Small
e L B Causes may, if he 'slmll think fit, 01‘(]01‘}110110)! to be p:’lid l:nto the
SatHn o ReIB TRl Bank of Bombay in the name of the Clerk of the said Court to
the credit of the summons or cauze in question, and such money
shall be applied and disposed of according to the order and directions of the Judges of the
said Court of Small Causes, and all payments of such moueys shall vest in the Clerk of the
said Court for the time being, and shall be made upon an order in writing under the hand of
the Clerk of the said Court countersigned by one of the Judges of the said Court, which
order shall be a good and sufficient warrant to all intents and purposes.

: XXIII. This Act and the said Act IX. of 1850 shall be
This Act to l’f read as part  aad and construed as one Act, as if the several provisions in the
of Act IX. of 1850. . : 2 3. o ot 5
said Act contained (not inconsistent with the provisious of this

Act) were repeated and re-cnacted in this Act.

SCHEDULE OF FEES.

Sums not above. . Every Summons or Subpaena. Warrant.
Rs. Rs. As. Rs. As.
(010 5 5 a6 0 o o0 000 2 A 68000000866 000600608 00 6 0
700 .o 2 & o hovac 7 0
806G ........ D I 5acdt00680060080660098a8: 8 0
SO0 5550600000 8000 3 (0 5000030006 60060406006 6060 9 0
HORI) 2 5 poncoas : 3 A e S e S e ] OFRE ()

Sumsabove 1,000 Rs. -.]4 annas additional for every 100 Rs. above|l Rupee for each 100 Rs.
1,000 Rs, ahove 1,000 Rs.
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SrareMENT oF Onikcts anD REasons.

The propriety and expediency of extending the jurisdiction of the Court of Small Causes
in Bombay, which, under Act IX. of 1850, is now limited to suits of the value of
Rupees 500, have been felt by the public and urged on the Government. It has been
forcibly represented that unnecessary delay, inconvenience, and heavy loss are cntax]c‘(l on
suitors being compelled to forego the advantages and facilities of the Small Cause Court
when their demands exceed Rupees 500, and that the want of such a tribunal and one in
which justice is administered in the summary and expeditious manner prescribed by the
Small ‘Cause Court rules operates as a prohibition or denial of justice to suitors in cases,
simple in théir character but of greater amount than Rupees 500. As an evidence of the
public preference of the Small Cause Court, it has been shown that suitors have abandoned
large amounts in excess of Rupees 5QO, .when Lht}ll‘ .de}nands have exceeded that amount, for
the purpose of bringing their cases within the jurisdiction of the Small Cause Court, and that
suits have alsé been instituted in the Small Cause Court by consent of both parties at Rupees
500, although the real amount in dispute has greatly exceeded that sum, and that this has
been done to avoid the expense attendant on a trial in the Supreme Court, and to obtain a
speedy decision. Such a course, however, has been decided by the Small Cause Court to be-

illegal:

The Judges of the Supreme Court are in favour of increased powers being conferred on
the Judges of the Small Cause Court, and suggest that their jurisdiction might be extended to
cases where the matter in dispute does not exceed Rupees 1,000, but that cases above Rupees
500 should be heard before a Barrister Judge of the Court, and that appeals to the Supreme
Court should, under certain conditions, be allowed in cases above Rupees 500. They also
propose that when the amount in dispute exceeds Rupees 1,000, partics might by consent
Iave the case determined in the Small Cause Court.

They are also of opinion that jurisdiction similar to that in the (Irish) Act XIV. and
XV. Vic. c. 57 should be given in cases of claims for legacies and for distributive shares in
property, where the assets of the Testator or Intestate are under a certain amount.

A Bill has been introduced into the Legislative Council of the Lieutenant Governor of
Bengal to extend the jurisdiction of the Calcutta Court of Small Causes, and to provide for
the appointment of Assistant Judges of that Court, and it is now proposed to adopt a
similar, though more compreliensive measure, in the Council of the Governor of Bombay.
The accompanying Bill shows the extended powers which it is considered desirable to
confer on the Judges of the Small Cause Court in Bombay.

DBy order of His Lxcellency the Governor in C'ouncié,
LYTTELTON H. BAYLEY.

Deputy Secretary to Government.
Poona, 28th July 1862.
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