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I. BAR AsSOCIATION (INCOMETAX)
New DELHI

Spokesmen:
1. Shri R. K. Gauba
2. Shri J. P. Gupta
3. Shri P. L. Juneja
(Witnesses were called in and they
took their seats

Chairman: You may start on the
assumption that the memorandum sub-
mitted by you has been studied by us.
In case you want to add anything to
it or if you want to elaborate any

point that you have aiready mention-

ed in you memorandum, you can do
s0.

Shri R. K. Gauba: My first submis-
sion is that my association represents
lawyers who are exclusively practis-
ing before the income-tax authorities
or before the tribunal or before the
High Court only in respect of jinconie-
tax matters. Although certain points
that the Association wanted to bring
to your kind attention have been men-
tioned in the memorandum, the pur-
pose of this personal interview which
we have sought with the Select Com-
mittee is to bring to your notice cer-
tain provisions " in the Bill wkich
fundamentally affect the professionals
I have in mind particularly provisions
laid down in clauses 275 and 288 of
the proposed Bill

Shri Morarji Desai: What are they?
Is it about abetment - that you are
speaking?

Shri R. K. Gauba: That is right.

Shri Morarji Desai: Shall we first
- of all see what points you have raised
so that we confine ourselves to those
points? If you want to raise any
other point which you have not raised
in your memorandum you can do it.

Shri R. K. Gauba: We have no other
points

Shri Morarji Desai: Then let us con-
fine ourselves first of all to those points
that you have mentioned. The first
question that you have raised is about
the definition of “relatives”. Then

there is the question of charitable
trust about which you raised some
points. You have said something about
deduction in respect of entertainment
allowance. Then you have raised a
point about development rebate un-
der hire purchase system. That has
already been granted and instructions
have been issued.

Shri R. K. Gauba: Instructions may
have been issued. But unless some

- statutory provision is made, there are

apprehensions .

Shri Morarji Desai: You can elabo-
rate it later on. Then there is the
clause about partners and there is the
question of wife, spouse, husband,
ete.

Shri R. K. Gauba: I would iike to
elaborate thet point.

Shri Morarji Desai: You may do it
later on. You have said something
about discreiion to levy penalty. Then
there is the question of punishment
for abetment. You have mentioned
many other points but these are the
main peints. Let us confine ourselves
to them.

Shri R. K. Gauba: Of course, penalty
subject to the approval of the Inspeci-
ing Assistant Commissioner.

Shri Morarji Desai: Is there any
other main point?

Shri R. K. Gauba: No, these are the
main points.

Shri Morarji Desai: Shall we con-
fine ourselves to these points?

Shri R. K. Gauba: Yes. With your
permission, 1 will first refer to clause
64. There, instead of the word
“spouse”, the word “wife” may be in-
serted.

Shri Morarji Desai: You want to
start with “spouse”?

Shri R. K. Gauba: Retention of the
word “spouse” may lead to many com-
plications.

Shri Morarji Desai: Marriage is al-
ways a complicated thing.



Shri R. K. Gauba: But all the same it
is an inevitable evil,

Shri Morarji Desai: Why do you
want to call it an evil?

Shri R. K. Gauba: It is inevitable in
our present structure of society.

Shri Morarji Desai: But why do you
want to call it an evil? We will not
exist if it i3 considered an evil and
done away with,

Shri R. K. Gauba: My submission in
regard to this is that the use of the
word ‘spouse’ is likely to lead to com-
plications in the sense that ‘spouse’
may mean both wife and the husband.
If wife and husband are partners in a
certain firm and both have separaie
sources of income, there is no statu-
tory restriction imposed on the autho-
rities to include the income of either
for purposes of assessment of inconie-
tax. Similarly, suppose in ¢ne year
the husband’s income is more than
that of the wife or wvice versa. In
order to collect the maximum revenue
the Income-tax Officer would include
the income in the hands of either for
purposes ¢f assessment. Next year
the wife may have more income. What
I want to say is there is no consistency
and every year you will have to change
the principle.

Shrij Morarji Desai: There is no
consistency in tax gathering. The
only consistency in tax gathering is to
receive the maximum revenue.

Shri R. K. Gauba: But it should be
consistent with certain facilities, It
should not lead to odd results. In this
case odd results are very likely

Shri Morarji Desai: If it is only one,
then there will be manipulations, and
you know there are many agencies to
help people in this manipulation.

Shri R. K. Gauba: We are probably
starting with certain assumptions.

Shri Morarji Desai: This is not as-
sumption, This is every-day experi-
ence, rather every year’s experience.

Shri R. K. Gauba: When we are
going to have a permanent statute for

all time to come, we have to foresece
certain complications.

Shri Morarji Desai: Where the wife
has a share, the money originally be-
longed to the husband and that is
transferred to her. So what is the
difference there?

Shri R, K. Gauba: There is a differ-
ence altogether.

Shri Morarji Desai: Where the wife
is a lawyer or a doctor and the hus-
band also is a lawyer or a doctor, and
both have separate incomes, that is
a different matter. Otherwise, what
is the difference?

Shri R.-K. Gauba: The wife can have
stridhan which she might have receiv-
ed from her parents, or she can have
some other source of ° profit. She
might be a working lady, she might
be employed or might be carrying on
some business or might be a director
in a company.

Shri Morarji Desai: Very much the
same company as the husband!

Shri R. K, Gauba: Not so. And the
income accumulates.

Shri Morarji Desai: It accumulates
from the original income which is the
same source,

Shri R. K, Gauba: So far as the in-
come that arises to a lady from her
own personal income by virtue of her
having some shares in a business or
being a director in a certain com-
pany or by certain accretions to the
capital assets which she might have
acquired in the form of dowry or stri-
dhan is concerned, if she has a separ-
ate income, it should be treated as her
separate income altogether. If, for
the matter of that, the income of the
husband is going to be included in the
income of the wife, it would be rather
inequitable,

Shri Morarji Desai: This is what you
have stated in your memorandum,
There is nothing new.

Shri R. K. Gauba: Yes, we have stal-
ed it in our memorandum. The point
is, what is the safeguard against double
taxation in case the Income-tax officer
chooses to assess the income both of
the husband and the wife.



Shri Morarji Desai: There are ap-
peals—appellate tribunals and courts.

Shri R. K. Gauba: These remedies
are, of course, there.

Shri Morarji Desai: And it is good
for the lawyers that they are there!

Shri R. K, Gauba: Well, from that
point of view.

Shri Morarji Desai: And that will
mean treble taxation.

Shri R, K, Gauba: Once in the hands
of the lady and then in the hands of
the husband....

Shri Morarji Desai: Once by Gov-
ernment, and next by law!

Shri R. K. Gauba: That is my sub-
mission about that.

Shri V. T. Dehejia: Kindly read
clause 64. It says: “In computing the
total income of any individual, ihere
shall be included all such inconie as
arises directly or indirectly (i) to the
spouse of such individual from the
membership of the spouse in a firm
carrying on a business in which such
individual is a .partner”. So that,
when you talk of the independent in-
come of the spouse, would it be in-
cluded by this clause?

Shri R. K. Gauba: Very true, It
envisages the circumstances of a case
where both the husband and the wife
are partners in a firm of which there
are so many other partners already. In
that case, when you are computing the
income of the husband or the wife, the
Income-tax officer may include the
income of the husband or the wife in
the income of the other spouse. In
that case, the difficulty arises if the
husband and the wife have both sepa-
rate incomes.

Shri V. V. Chari: The only point is
with regard to the apprehended fear
of double taxation. That is a matter
to be taken care of by executive ins-
tructions.

Shri R, K, Gauba: As well as the
inconsistency in the assessments year
after year.

Shri V. V. Chari: You want clarity
with regard to the person? That also
can be taken care of by executive ins-
tructions.

Shri R. K. Gauba: This is as a result
of the interpretation of the word “in-
dividual” in the Supreme Court judg-
ment. That is how the word “spouse”
has been used. But this is the first
clause. If this first clause were to be
taken as a separate section, that diffi-
culty will stand obviated.

Shri C. D. Pande: Suppose the wife
has got her own funds from her dowry
or from funds given by her father, or
even by her husband as annual gifts.
She keeps them as her own, When
you have allowed gifts under the Com-
pany Law, up to Rs. 5,000 or Rs. 10,000,
is it now desirable to include them in
the income of the husband for the pur-
poses of taxation?

Shri Morarji Desai: Gifts are very
desirable to be included.

Shri C. D. Pande: Why?

Shri Morarji Desai: Because they
are the husband’s money. Otherwise
there will be room for escape from
taxation.

Shri C. D. Pande: If the gift is valid,
a gift is a gift, and the property be-
longed to her; and she can own her
father’s property. Therefore, it will
be for the woman to be taxed in addi-
tion to the husband.

Shri Morarji Desai: Are they not
joint until they are divorced?

Shri C. D. Pande: Even then they
have a right to separate property.

Shri V. V. Chari: Her separate in-
come is not added.

Shri C. D. Pande: If property is
owned by her separately, the gains
from that should not be taxed.

Shri Morarji Desai: Where the in-
come can be proved to be separate,
there is no question. But where it
cannot be proved to be separate, the
question arises,



‘Shri C, D. Pande: If it is proved
that she has got her own assets
either from her father’s side or from
her own earnings or from gifts from
her husband—which are allowed by
the Company Law—it should be
1reated as separate,

Chairman: We can discuss this
when we meet among ourselves.

Shri Morarji Desai: We are not
deciding anything just now; we are
only taking evidence.

Shri K. R, Achar: You say that
you have a Bar Association separately
for Income-tax practice, Is that so?

Shri R. K, Gauba: Yes.

Shri K. R. Achar:
strength of that?

What is the

Shri Morarji Desai: It is 130. I am
meeting them, and so I know!

Shri K, R, Achar: I would like to
refer to some of the paragraphs in
your memorandum. For instakte,
the first item is with regard to com-
pensation paid to zamindars.

Shri Morarji Desai: We had agreed
{o confine ourselves to the main
points that I read out,

Chairman: As the evidence pro-
ceeds point by point, questions may

be put. Let the witness come to’

that particular point and then the
question may be put.

Shri Morarji Desai: Otherwise there
will be overlapping. Let us dispose
of point by point.

Chairman: He has made one point
now. Let him make his second point.

Shri R, K, Gauba: The second point
which, of course, stands associated
with this very clause is in regard to
the inclusion of the income of the
wife or minor child which arises to
her or him or it by virtue of his or
her or it being a partner in a firm.
This particular point was referred to
by Shri C. D. Pande. The income of
a wife or a minor if it arises by vir-
tue of their investments in a firm and

these investments are avowedly in-
dependent investments, independent
of the husband, even then, by virtue
of this clause, the income of the wife
or the minor shall be included in that
of the husband.

Shri Morarji Desai: Personally, I
feel that all people living together
should be lumped together and the
whole income should be taxed as one.
These are various measures to dodge
income-tax. -

Shri Narendrabhai Nathwani: May
I know from the hon, witness this?
You said, even apart from member-
ship of. a firm, if the wife or minor
child gets any other income—suppose
she or he has advanced money to the
firm and interest is due to the wife—
will that also be included?

Shri R, K. Gauba: That is not envi-
saged. The only thing is, by virtue
of the minor or wife being partner
in the firm. That is the only condi-
tion which has been laid down here.
My objection was, if a minor or wife
has separate income and separate
assets, and on the basis of certain
capital investments, the partner is
entitled to a share in the profits or
loss of the firm. He may not be a
working partner. .

Shri Narendrabhai Nathwani: Your
case is, even apart from moneys
which she may have received from
her husband, she may have independ-
ent moneys.

Shri R, K, Gauba: Independent,
Cases are there where there are
working partners, where there are
investing partners. Investing part-
ners may invest capital and be entitl-
ed to a share of the profit. In this
case, even if the wife or minor child
has separate assets of hers ang it is
on the basis of that capital invest-
ment that she claims interest in the
share, she is denied that.

Shri Morarji Desai: What is the
present position?

Shri R. K, Gauba: The present
position’is the same as it is. There



are certain difficulties in
the use of the word ‘spouse’.

regard io

Chairman: Next point,

Shri R, K. Gauba: In fact, I went a
few sections ahead. My attention has
heen drawn to certain other sections
which I had to discuss. If the Chair
. permits me, I could make a reference
to them, ’ '

Shri Morarji Desai: Why not finish
the points which I mentioned as the
main points?

Shri R. K. Gauba: I will confine
myself to the main points. I refer
to the definition of the word ‘previ-
ous’ which is based on the old defini-
tion. I refer to page 2 of my memo.

Shri Morarji Desai: This is not in-
cluded in the points which I mention-
ed. Let us finish those points first.
We started with ‘relatives’!

Shri R. K, Gauba: In regard to ‘re-
latives’, there could be possibly no
objection to lineal ascendants or des-
cendants. But, there should be some
restriction as to what degree.

Shri Morarji Desai: There is noth-
ing new in this, What is provided in
the new Bill is the same as that con-
tained in the existing law.

Shri R. K. Gauba: This new Bill is
supposed to be an improvement over
the last.

Shri Morarji Desai: It is an improve-
ment. But, an improvement does not
mean finding out mere loopholes. Im-
provement- means plugging loopholes,
from the point of view of public good.

Shri R. K. Gauba: My submission is
that it is a very cumbersome definition
which will lead us nowhere unless it
is restricted. After all, we have to
keep in view the present expectation
of life.

Shri Morarji Desai: Has there been
any difficulty encountered by this de-
finition? I have not come across any.
Have you come across any in your
practice?

Shri R. K. Gauba: This word ‘rela-
tives’ has come here. There was noth-
ing before.

Shri Morarji Desai: It was there be-
fore.

Shri R. K. Gauba: I switch on to the
word ‘previous’.

Shri Morarji Desai: So, ‘relatives’ is
left.

Shri R. K. Gauba: Yes.

Chairman;
point? None.

Shri R. K. Gauba: I come to the defi-
nition of the word ‘previous’, which
is the same as adopted in the previcus
Act. This difficulty always existed. It
is based either on the circulars of the
Central Board of Revenue or the ins-
tructions of the executive. But, the
fact stands that the business communi-
ty as a whole, generally, I should say,
adopt various types of accounting pe-
riods, Deepavali to Deepavali or Asarh
to Asarh. Now, there is the second
Chet. Previous year will automatically
be extended to the 13th month. Ac-
cording to the strict definition of the
word ‘previous - year’ if it were to be

Any questions on this

. strictly restricted to a pericd of 12

months, in that case, the assessee may
be deprived of the right to maintain
his accounts on the basis of the
account books maintained by him.
The law says that if an assessee has
an accounting period of 12 months and
maintains his account books, there is
the option. The accounting period
adopted by him can be accepted by
the department. If it exceeds a period
of 12 months, in that case, the Income-
tax officer must necessarily assess him
on the basis of the financial year.

Shri Morarji Desai: Why should
everybody not conform to one year?

Shri R. K. Gauba: I would be very
glad if that were to be made by sta-
tute. .

Shri Morarji Desai: If you agree, we
will do it.

Shri R. K. Gauba: I will not have
the least objection.



Shri Narendrabhai Nathwani: There
will be difficulty.

Shri Morarji Desai: They are agree-
able,

Shri Narendrabhaj Nathwani: Some
industries, like the sugar industry,
would like to have a year ending with
a certain period.

Shri Morarji Desai: Advantage in
having a unifcrm year would be very
large, whatever year they choose.

Shri Narendrabhai Nathwani: Take,
for instance, the sugar industry. We
were told that there are difficulties
and vou cannot split a running season.
A particular period may be taken, and
exceptions may be made,

Shri Morarji Desai: What is the year
in the maximum number of cases?

Shri V. V. Chari: The present Act
provides for such situations: Deepa-
vali year, Samvat etc.

Shri Morarji Desai: I was only
thinking of making a change an,d
making it uniform. -

Shri Narendrabhai Nathwani: They
might feel inconvenient.

Shri Morarji Desai: They are wil-
ling. Suppose you keep the year from
June to May or from 1lst July?

Shri V. V. Chari: For Budget pur-
poses, April to March would be con-
venient.

Shri Morarji Desai: That would dis-
turb the sugar factories.

Shri R. K. Gauba: My submission
was only this.

Shri Radheshyam Ramkumar Mort-
arka: This would take away the right
of companies to have the year of ac-
counting of their own choice. Do you
propose to have two years, one for
Income-tax purpose and one for finan-
cial accounting?

Shri Morarji Desai: No. It would be
the same thing. Whether we have the
right to take away is one question.
Whether it is proper to take it away is

another question. Whether it would
be advantageous to take it away is an-
other question.

Sari Radheshyam Ramkumar Mor-
arka: Advantageous to whom?

Shri Morarji Desai: For all, I am
not saying it only from the point of
view of Government.

Shri Ram Shankar Lal: For the:
general public, if there is a uniform.
year, it will be better.

Shri Morarji Desai: For the inter-.
pretation. of sections and rules, it be--
comes easier. If this had been so,
what he said about the question of
‘previous year’ would not arise. This
arises because there are 13 months
sometimes and then they say that that
ought to be taken as a year of 12
months. How can that be done?

Shri R. K. Gauba: Generally the-
accounting period which is adopted by
people in the various trades is that
which is convenient for the particular-
trades.

Shri Morarji Desai: That is tra--
ditional.

Shri R. K. Gauba: For instance, in-
the cloth trade, it starts from a parti--
cular season; from Diwali afterwards,
people start buying cloth. Then as-
regards having the year start from-
Baisakhi, it has something to do with.
the harvesting of crops. )

Shri Morarji Desai: Every change:
means some difficulty. The trade is-
done throughout the year. Take the-
sugar factories and the mills. They do-
their business. If in the case of a
sugar factory it is split up somewhere-
where it ig in the midst of its business,
it is the same thing as the mill.

It is a question of whether we
should do it or not. Take the metric
system which we have introduce.
Even though now there is some diffi-
culty, after ten years, it will be the
easiest.

When one has learnt only one
system, it becomes difficult. But one



has to introduce it sometime in order
to make a change. We should consi-
Jder whether we should make a change
or not. I do not want it just because
it should be done.

Shri K. R. Achar: What should be
“he year? :

Shri Morarji Desai: First of all, the
question is whether we should have
.ocne year for all. Then we can con-
sider what it should be. It is better
to have a uniform year. The view
irged by the witnesses is that it may
not be convenient. '

Shri R. K. Gauba: My submission is
that in order to obviate the present
difficulty, the only thing that we re-
quire is to put in a certain clause
saying that if on the basis of the ac-
counting period adcapted by the
assessee, a certain year exceeds 12
-‘months, then it should be considered
s a period of 12 months.

Shri V. V. Chari: That is already
~+here in clause 3(c).

Shri R. K. Gauba: That is a different
thing—it relates to new business.

Shri V. V. Chari} I can convince you
-after the meeting. It is already there.

Shri R. K. Gauba: As regards ‘en-
tertainment allowance’, it only re-
quires a change in the wording. I
"leave that for the consideration of the
Select Committee. It does not need
any elaboration. When the word
“exclusively’ is used, the question of
‘actually’ does not arise. When it is
-meant exclusively for entertainment,
the question of allowing it to the
-extent it is actually incurred does not
arise.

Shri V. T. Dehejia: It is given ex-
clusively for that not for anything
.else.

Shri R, K, Gauba: When it is being
.expended exclusively for entertain-
ment, the question of its being allow-
-ed to the -extent actually incurred
.does not arise.

Shri Morarji Desai: That is the pur-
pose of it. Otherwise, there is no pur.
pose in making it. We should not
have devices whereby we can add io
the income-tax free income,

Shri R. K. Gauba: Then the word
‘exclusively’ becomes redundant.

Shri Morarji Desai: Then the Select
Com_mittee will have to consider re-
moving that.

Shri V. T. Dehejia: Dces the word
do any harm?

Shri R. K. Gauba: It is self-contra-
dictory.

Shri Morarji Desai: Then it will be
a section of which advantage can be
taken by you. Why are you bother-
ed?

Shri R. K. Gauba: We will wait for
that.

Shri R. K. Gauba: The new addition
to this clause (clause 11(1)(i)(a)) is
that so far as accumulations are con-
cerned, the income so accumulated is
not to be in excess of 25 per cent of the
income from the property.

Shri Morarji Desai: That is, 75 per
cent of the income must be spent in
the same year for those charitable pur-
poses. If 25 per cent or less cannot
be spent, it can be accumulated. That
is all that it means.

Shri R. K. Gauba: There are small
trusts which I know have been estab-
lished for religious or charitable pur-
poses. If their small income is frit-
tered away in small charities, that
will not help.

Shri Morarji Desai: In that case, let
us not perpetuate such trusts. That
will allow them to utilise the money
as they like.’

Shri R. K. Gauba: Small trusts have
become big trusts by accumulation.

Shri Morarji Desai: They may have
become big. But they have not been

‘charitable’ in that case. How are

they charitable if they are not using
their income but are accumulating it?



In other countries, this figure is only
5 per cent—in one or two countries,
that is the figure.

Shri R. K. Gauba: That is true.

Shri Morarji Desai: Therefore, it is
more liberal here. The question is:
are we interested in seeing that a
charity is proper charity and it is
utilised properly as it is intended to
be utilised? That is the intention with
which this is done.

Shri R. K. Gauba: This only visu-
alises disbursements of the charity in
the very same year. It does not take
into account accumulation of charities.
Charities might be used later on for a
better purpose.

Shri Morarji Desai: I am against all
accumulation of wealth wherever it is.
I am against accumulation of wealth
even in Government,

Shri R, K. Gauha: Clause 17(1) (V).
With regard to this, we have actually
felt some difficulty. According to the
definition in the present Act and pjiso
as proposed in the Bill, loans taken
by salaried persons from the employer
are treated as income.

Shri V. V. Chari: Advance of pay is
treated as salary.

Shri R. K. Gauba: It is not advance
of pay; it is a loan. The difficulty
arises thijs way. The employee has
taken a loan and that loan is adjusted
later on, not from the salaries that
become due this year but from the
salaries of the subsequent year. In
that case, that loan has been includ-
ed as the income of the employee.
That is the practical difficulty.

Shri V. V., Chari: If anything more
than 12 payments, either in the form
of loan or salaries, are received, they
are always adjusted under section 62.

Shri R. K, Gauba: That is true.

Shri Morarji Desai: Why should a
loan be included as an income?

Shri V. V. Chari: The relation bet-
ween the employer and employee is
such that payments given by the one

to the other are always treated as re-
muneration. That is the basis of all
taxation systems.

Shri Morarji Desai: Not all—only
those to which you have been ac-
customed. That does not mean that
we should not make any change if it
is necessary.

Shri V. V., Chari: To the extent
there is a hardship, it is mitigated by
section 62.

Shri R. K. Gauba: Attention has
been drawn to section 62, under which
there is a certain power of the Cen-
tral Board of Revenue to intervene
and mitigate certain hardships that
might arise out of receiving accumu-
lated salaries or advance by way of
loans, but the applications made under
this section are not decided before a
year or so,

Shri Morarji Desai: Why should
there be such loans from salaries?

Shri R, K. Gauba: An employee is
in urgent need of money. He wants
to marry off his daughter, or undergo
treatment. The employer is munifi-
cent enough to advance him some
loan. It does not mean that he should
be penalised. ’

Shri Morarji Desai: But he does not
pay income-tax from the next salary .
from which it is deducted.

Shri R. K. Gauba: That is not so.
This will be considered to be his in-
come in the year in which he receives
it.

Shri Morarji Desai: Supi)osing a
man is receiving Rs. 1,000 as salary
per month. He is advanced Rs. 12,000
a year, to be paid back in twelve
years. In that case, there will be a
deduction every month from his
salary from the next year, and no
income-tax will be paid on the salary
deducted.

Shri V. V. Chari: When there is a
refund of loan, the deducted portion
is not taxed,

Shri R. K. Gauha: For ;chat I do not
find anything here,



Shri C. D, Pande: We cannot under-
stand the logic of adding loans as
part of salary. If a man takes a loan
of Rs. 15,000 for purchasing a car....

Shri V. V. Chari: That is not an
advance of salary at all, .

Shri C. D. Pande: If he takes a loan
for his daughter’s marriage, or pur-
chase of a car, is that to be taxed in
that year?

Shri V. V. Chari: No.

Skri C. D, Pande: Then, what is the
purpose of including the loan? A
loan is a loan.

Shri V. V. Chari: I will give you an
instance. When a Government ser-
vant is transferred from one place to
another, he is given an adavnce cf
pay, and also an advance of traveil-
ing allowance. With regard to the
advance of pay at that point of time,
it is taken as pay for that year.
Next year, when he refunds " it, or
even in the same year if it is re-
funded, it is deducted from the total
income. With regard to the loans for
purchase of car, house etc., it is not
deducted.

Shri Morarji Desai: When a lump
sum is received, it increases the tax
rate, and then when it is deducted,
the tax rate is different, it is less.
The man pays more income-tax be-
cause he takes a loan. I think it is
inequitous.

Shri Narendrabhai Nathwani: Sup-
pose an employee receives a loan, but
does not describe it as advance pay-
ment of salary; he takes a loan and
agrees it should be deducted from
salary.

Shri R. K. Gauba: The wording is
like this:

“For the purposes of sections 15
and 16, of this section,—

(1) ‘Salary’ includes—

(v) any adavnce by way of loan
or otherwise of salary;”
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Shri Morarji Desai: “Otherwise of
salary”, but not a loan advanced for a
house or a car. That is not advance
of salary. That can be clarified.

Shri R. k. Gauba: That needs clari-
fication.

Shri C. D. Pande: When a loan is
taken, it is likely to be treated as
income.

Shri R. R. Morarka: When there is
a loan given against salary, or advance
payment of salary, it becomes taxable
income.

Shri V. V. Chari: Unless it is salary
which 13 received in advance, it is
never taxed. A loan as a loan is
never taxed.

Shri Morarji Desai: This is only an
instrument in the hands of the in-
come-~tax officer. I do not thing it
should be kept. We will consider it.

Shri R. K, Gauba: The next point
is about clause 23(2) in regard to the
payment of an allowance of Rs. 1,800
or one half of the assessment for the

residential portion of the preperty
occupied by the assessee. Suppose a
building is owned by two persons

and there are definite shares of that
building. What happens? The assess-
ment is made. Ome portion of that
building is occupied by one owner,
and the other portion by the other
owner. When completing the assess-
ment in respect of the income from
that property, the computation is
made by making an allowance in the
case of one person only, that is one
of the portions occupied, not in res-
pect of both, even though the pro-
perty may be owned by two persons.
That has been the practical diffi-
culty. The object of the statute is of
course to allow in the case of each
owner a certain deduction for per-
sonal residence. That must be clari-
fied in the statute, so that no ambi-
guity exists,

Shri Morarji Desai: That can be
considered.
Shri R. K. Gauba: Then I come

to litigation charges in regard to the



realisation of income from property.
At present litigation expenses are not
allowed in the matter of comput-
ing income from the property. There
i3 no statutory provision.

Shri Morarji Desai: Why

there be?
Shri R. K. Gauba:

should

The man has to

spznd something to realise the in-
come, and his income is therefore
actually less.

Shri Morarji Desai: Then, by

collusion, he will show that he has
spent the whole of it.

Shri R. K. Gauba: It
proved.

has to be

Shri Morarji Desai: It
proved by collusion,

Shri R. K. Gauba: In income-tax
also, legal expenses are allowed, to
the extent they are proved to have
b2en incurred.

can be

Shri Narendrabhai Nathwani: Whe-
ther there is any statutory provision
for allowing expenses incurred for
recovering rent or not, in practice /g
any allowance made or not?

Shri R. K. Gauba: No. Litigation
expenses are not allowed, Legal ex-
penses for the recovery of the rents
are not allowed. There is no such
residuary clause providing for these
deductions where the income-tax
cfficer may be authorised to give such
other deductions which he thinks
reasonable, Certain things are speci-
fied and the income-tax
to strictly abide by them.

Shri Narendrabhai Nathwani: Will
he kindly look at page 28? Why does
he say that nothing is allowed by
way of collection charges?

Shri R. K. Gauba: Collection
charges are treated as something
different from litigation charges.
Litigation charges do not have any
claim whatsoever on collection
charges.

Shri V. V. Chari:
if they are incurred

»

Legal charges,
in the course of

officer has :
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recovery of rent, will be allowed as
collection charges subject to a maxi-
mum of 6 per cent provided in the
Act. In this connection this Bill does
not introduce anything new: - it is

only a reproduction cf the existing
Act.

Shri R. K. Gauba: I am not saying
whether it is new or old. These are
the practical difficulties and they
should be removed.

Shri Morarji Desai: I am afraid the
whole rent will be debited against
these charges in some cases.

Shri C. D. Pande: Is it absolutely
necessary that people should go in
for litigation for getting exemption
under the Act, even if they know
that the rent is not likely to be re-
covered? Is it that if you do not
realise the rent after going to the
litigation only then you are likely to
get exemption?

Shri R. K. Gauba: We start with
the presumption that anybody with
a brain in his head would not throw
away good money after bad. If a
person has no chance of recovery,
he will not file any suit just for the
matter of incurring certain litigation
expenditure.

Shri Morarji Desai: The defendant

will have to pay the cost. I do not
see how this arises,
Shri C. D. Pande: I am told by

certain assessees that the income-tax
officer does not admit that such and
such rent is not likely to be realised
unless they go to litigation and
it is settled there that it is not rea-
lised.

Shri R. K. Gauba: That is the
next clause and I am coming to it.
Shri Morarji Desai: That can be

safeguarded,

Shri C. D. Pande: The Income-tax
officer must have the authority and
will to help the assessee in cases it
was found that it was not possible to
realise some rent and he need not be
asked to go to litigation,



Shri Morarji Desai: ne has to go
to the court to evict hHim.

Shri C. D, Pande: The income-tax
officer does not allow the exémption
because it has not been proved in a
court of law.

"Shri Morarji Desai: If he does not
go to the court of law for eviction,
it means there is collusion. If a man
does not pay rent, he has to be evict-
ed. Unless he is evicted, I will not
believe that rent is not realisable.

Shri C, D. Pande: There, you force
a man to go to the court of law.

Shri Morarji Desai: There also the
costs are awarded by the court +to
them. If they cannot recover it from
the other side, why should I pay for
them. Courts always award costs if
the plaintiff wins. If the plaintiff
does not win, there is no case. There-
fore, should it be recovered from the
Government?

Shri R. K. Gauba:
the next clause.

Then, there is

Shri Morarji Desai: You can sug-
gest in what way it should be safe-
guarded. We can consider that.

Shri R. K. Gauba: There is this
question about unrealisable debts.
The income from the property is to
be assessed on a national basis, that
is on the basis of annual letting
value, whether the rent is realised by
him in that year or not. But in res-
pect of unrealisable rents, a certain
deduction is allowed under certain
rules, not under the statute. There
are certain conditions provided. One
must file a suit for eviction and so
on. But in the meantime, litigation
might prolong for over a year and
the rent might fall in garrears. In
that case, the statute restricts my
claim for allowance on unrealisable
debts for one year alone.

Shri Morarji Desai: How can it go
on for a year? All exceptions can-
not be provided, just as all exceptio-
nal abuses cannot be guarded against.
How many cases are like this? I do
not think that it can be done.
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Shri R. X, (@ub... ou sar as evie-
tion is concerned, every step must be
taken. In the matter of unrealisable
rents, it is restricted to one year
alone,

Shri Merarji Desai: Let us go to

the other point.

Shri Narendrabhai Nathwani: May
I submit this? If for no fault of the
landlord, the litigation drags on,
why should that not be allowed to
him?

Shri Morarji Desai: We can dis-
cuss it: it cannot be decided now.
We can hear the other side and then
we can see at that time.

Shri R. K. Gauba: I come to page 7.
There is no statutory provision in
regard to the allowance of develop-
ment rebate on  hire purchase
machine.

Shri V. V. Chari: It is not neces-
sary. Instructions have to be given.

- Shri Morarji Desai: Instructions
havs to be given as to how it is to
bz given. They cannot be provided

" in the statute..

Shri R. K. Gauba: TUntil the last
instalment is paid . . .

Shri Morarji Desai: The law does
not say that it is paid in a lump sum
and then and then only it should be
given.

Shri R. K. Gauba: The law says
that the person entitled to claim
development rebate shall be the
owner. In this case, he does not be-
come the owner till the last instal-
ment is paid.

Shri Morarji Desai: For every-
thing which is mortgaged?

Shri R. K. Gauba: Well, for that

matter, of course, I am given to
understand that instructidhis are
there,



baa aent
case

‘ineu 1 come to0 ._,o 0.
has been provided only in the
of .

Shri Morarji Desai: You told me
that you would just confine yourself to
the points which I had mentioned.
Now you are going through the
whole thing.

Shri R. K. Gauba: I shall confine
myself to the points you mentioned.
Now, I am referring to a point which
is very important for the purpose of
the business community. Nowadays,
so far as bad debt is concerned, it is
allowed only if it is a loss of money
in the case of a person who carries
on any banking or money-lending
business. It is common experience
that the assessee, in the course of
his business activities, has to borrow
money and advance loans, In the
usual course of business activities, if
such money is lost....

Shri Morarji Desai: I do not know
why it should be confined only +to
banking and money-lending business.
If there is something to be done
about this, we can consider it.

Shri R. K. Gauba: Very well, Now,
at page 7, regarding clause 37(2), I
have simply referred to the learned
Finance Minister’'s own observations
in the Finance Act of 1961, where, of
course, they have provided that this
entertainment allowance in the case
of companies should be restricted,
and a measure has been provided to
determine what amount shall be
allowed in the hands of the com-
panies, to use the words of the Fin-
ance Minister, “to curb the tenden-
cies to ostentation and extravagance”
on the part of the companies. But in
this case, if you read the relevant
provision in the Bill, you will find
that the entertainment expenses have
to be considered only in the hands of
the companies and to any other pri-
vate individual or business, . . .

Shri Morarji Desai: This was pub-
lished before the amendment was
made. You can mention it the other
way round but not in this way! You

[
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- this.

will weaut me ..nd it beyund
what I have aonc .n the budget but
vou do not want me to go back on:
what has been done already.

Shri R. K, Gauba: Yes; now, about
the remuneration of the members ot.
the Hindu undivided family, we have-.
yvet to know of cases where a member
of the Hindu undivided family has
been allowed remuneration for ser-
viceg to the business. Even according
to the judicial pronouncements, it
is not the concern of every member,
and as regards the Hindu undivided
family, after all, the scope is not
limited. The family may consist of
several members, and....

Shri Morarji Desai: If it is a gen-
unie service performed, then it
should be allowed, Supposing a pro-
perty is to be managed, when anm
outsider is appointed, we may allow
a salary, but if 3 member of the
family is allowed to manage, then
we do not allow. In genline cases,
we have got to do that. That will
be considered.

Shri K, R. Achar: What
the reasonable amount?

will be‘

Shri Morarji Desai: We shall have
to find out and see,

Shri R. K. Gauba:
important matter where
difficulties have been experieénced is
1 am referring to page 8,
clause 54, about exemption. Suppos-
ing a person makes a capital gain by
selling a certain residential property,
and after selling it, if he purchases
another property for residence, then
that capital gain has not to be taken
into consideration. But the wordings
used are: “purchased a new pro-
perty.” Purchase does not mean con-
structing a new property or acquiring
a new property. You may purchase
a property and until and unless you
do it, you are not allowed that ex-
emption. This is a practical diffi-
culty. If he purchases a land, .and
immediately, within the - statutory
period, six months or a year, con-
structs a house with the money that

Now, another-
practical



he realised by the sale of the
property, he should also be
in that exemption clause,

Skri V. V. Chari: If you build a
‘house, it should be covered by the
existing provision.

old
taken

ghri Morarji Desai: It should be.

a reasonable period, and we can pro-
vide a reasonable period.

Shri R. K. Gauba: Then, at page 10,
«clause 67, either it is printing or
some other mistake, We are not much
concerned with it. Then, I come to
page 11, clause 68. It is about the
omission of the words “unexplained
investment”, That may be considered
by the Select Committee. Then,
-about clause 72, about the carry for-
ward of losses, it is being allowed
‘year after but the set-off is restrict-
ed to the profits or gains on business
‘or profession. It has happened that
losses can arise also in the case of
preperty. I will not very much press
1the point.

Shri Morarji Desai: I think we can
-<change this. Otherwise, we will
have to go in for an amendment
-afterwards. We must consider every

-clause anew, except where, when
‘the existing practice is all'right, the
clause concerned need not be
changed.

Shri Amjad Ali: We can read

every section of the Bill when we go
through the Bill. In some cases, we
might not come forward with amend-
ments.

Shri Morarji Desai: Yes; but there
are certain things which do not re-
quire any change. We need not
spend time on them. We go on clause
by clause. We do not take something
from the middle, so to say; we take
some important things first and decide
©on them. Then we can take up
every clause, It all depends on what
-and how we do. It is all in the hands
:of the Select Committee.

Shri R. K. Gauba: Another impor-
tant matter is with regard to clause
113(3), at page 11 of the memoran-
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dum. Practical difficulties  have
arisen in cases where a person is a
partner in a certain business. Either
for health reasons or for study

rea-
sons, he has to go abroad and he
stays oyt for a period which takes

him out from the definition of the
word “resident”. '

Shri Morarji Desai: What is the
period?

Shri R. K. Gauba: The essential
condition for being a resident s,

besides other things, that he must be

there in the year of assessment at
least for sometime betfore he can
- claim the status of resident.

Shri Morarji Desai: What hap-

pens if they are abroad for three or
four years for study? '

Shri V. V. Chari: We give them the
option. . Sometimes, it may help
them not to exercise the option,
because the rate is lower.

Shri Morarji Desai: We need
give them the option.

Shri V. V. Chari: Then it would be
too high in the other case,

not

Shri Morarji Desai: They are only
students. They must be treated as
residents. It is wrong to consider
them as non-residents. I do not think
we should allow them the option at
all. They are residents, We should
simplify these things. They are resi-
dents; they have gone out tempo-
rarily for a particular purpose.

Shri C, D, Pande: If a man goes
abroad for study and is treated as a
non-resident, what is the difference?
Will he pay more or less tax?

Shri V. V. Chari: He will not pay
more.

Shri R, K. Gauba: It
the income he has.

depends on

Shri Morarji Desai: Why should the
option be given to the assessee? Why
should not the Government have the
option? The Government, ie. the
public should have the option.



Shri R. K. Guaba: I agree. Here the
option has to be exercised once in his
life-time, If he is an old assessee,
he may not exercise that option,
because the necessity to exercise that
option does not arise, . But when that
necessity comes, if he is told, “You
are not an assessee for the first time;
vou cannot exercise that option”,
then the difficulty arises.

Shri V. V. Chari:  There is some
misunderstanding, because till he
" becomes a non-resident, the question
does not arise at all,

Chairman: He may go to his next-

point.

Shri R. K. Gauba: I come to clause
114, Here a right which existed has
been taken away, Under the exist-
ing Act, if a person makes a capital
gain below Rs. 5,000, that is not liable
to tax. But under the new proposed
clause, this right has ~ been taken
. away, and any capital gain becomes
liabie to tax.

Shri Morarji Desai: Why should ib

not be?

Shri R, K. Gauba: When the limit
of Rs. 5000 was fixed in the present
Act, it was made with a view to
avoid all types of unnecessary forma-
lities and complications that are
likely to arise.

Shri V. V, Chari: His apprehension
is unfounded, because there is pro-
viso (ii) in clause 114 (b).

Shri R. K. Gauba: That is in regard
to computation.

Shri V., V. Chari: Its net result will
be that capital gains below Rs. 5000
will not be taxed,

3

Shri R, K. Gauba: It is a question

of drafting,

Shri Morarji Desai: What is the
intention? Is it the intention to keep
the Rs. 5000 limit?

Shri V. V. Chari: Yes,

Shri Morarji Desai: Then we should
make it clear. They are also lawyers
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and we must take that into consi-
deration, This is only a question of
drafting.

Shri R. K. Gauba: Clause 139 deals
with interest payable on accounts of
delayed filing of returns. The clause
provides that 6 per cent per annum
interest shall be charged in case the
assessee files returns beyond the
specified date, But in the case of
advance tax and refunds, the interest
payable by Government is only 4
per cent.

Shri Morarji Desai: Here the inten-
tion is that the return must be filed
by a prescribed date. I would like
to make it even 12 per cent. Why
should people not file returns quickly?
Why should it be delayed?

Shri R, K. Gauba: There should be
reciprocity. N

Shri Morarji Desai: There
reciprocity in everything,

is no

Shri R. K, Gauba: I come to clause
146.

Shri Morarji Desai: It is a . matter-
for the administration, which cannot
be in the Act, that a specific period
may be provided.

Shri R. K. Gauba: It is a matter
for Members of Parliament to go into
the question as to what should be the

_ time-limit so far as escaped incomes

or under-assessed incomes are con-
cerned, My submission is, if there is
an escaped income of Rs. 50,000, say.
in any year, then there is no
time-limit absolutely., If you expect
the assessee to produce evidence in
his support, that evidence may not be
available after a lapse of a certain
time.

Shri Morarji Desai: It will be a
matter of judgment. If you leave it
to Parliament, it will be made

stronger and not lighter. That is the
opinion in the Parliament.

Shri R, K. Gauba: Regarding clause
149, my only objection is that the
word “issued” has been used instead
of the word “served”, That means

“



extending the limitation to a period
already specified in the Act. The
Income-tax Officer may issue a notice
or show it as having  been issued on,
say, 31st March, and it may not be
served even for a period of six
months after that.

Shri V. V., Chari: This only codifies
a High Court decision,

Shri Morarji Desai: I think “serve”
is the proper word.

Shri V, V, Chari: But
practical difficulty.

there is a

Shri Morarji Desai: To remove
your practical difficulty, please do not
increase the practical difficulty of the
assessees. It is a wrong thing to do
that. This sort of attitude has got
to be changed. The liberty of the
individual is far more important than
anything else, than your convenience
at any time.

Shri R. K. Gauba: Then we come
to page 16 of the Memorandum—clause
150,

Shri Morarji Desai: This is also
about escaped income.
Shri R, K. Gauba: But in a case

where even the limitation is expir-
ing, if the Commissioner of Income-
tax or the Appellate Assistant Com-
- missioner takes it into his head, when
a case goes to him, and says that the
income was to be assessed not in
that year, it becomes difficult.

not an
does not

Skri Morarji Desai: He is
irresponsible person. He
take it into his head like that. The
case goes to the Tribunal, to the
court and all that. And I have now
decided that if the courts pass stric-
tures against the officers concerned
I will take action against them.

Shri R, K. Gauba: They are very
responsible persons, My submission
was only that if the Commisdtoner of
Income-tax or the Appellate Assistant
Commussioner gives a finding that it
does not fall within a particular
limitation period for which the pro-
ceedings have been started and that
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it falls beyond that period, then that
further period is also brought in.

Then we come to 153(3). As we
find from the Bill, the legislature
intends putting limitation for all

things, for granting of refunds, for
assessment, for re-assessment and all
those things. But where—it is our
common experience—an appeal goes
to an Appellate Assistant Commis-
sioner, he sengs the case back to the
Income-tax Officer for re-assessment
and there is no time limit for .such
re-assessment. The re-assessment in
such cases may hang on for a year,

Shri Morarji Desai: Why not pro-
vide a limitation?

Shii V. V, Chari: Theire is a limi~-
tation now,

Shri Blorarji Desai: He says there
is none. Better consider that. Tt is
better to provide a limitation.

Skri R. K, Gauba: Then we come
to clause 221 on page 17—penalty for
non-payment of tax. There seems to
be some mistake in the drafting of
it; probably it is not the intention.
In cases where the assessee is found
to be in default for payment ©of a
certain amount of tax then, as the
law exists now, the Income-tax offi-
cer has a discretion to keep him not
as an assessee in default and not to
impose any penalty. According to -
the provision here, if once an asses-
see is in default, the Income-tax offi-

cer is not left with that discretion
and he must of necessity impose a
penalty. I think that is not the
intention and that is a mistake in
drafting.

Shri DMorarji Desai: Where an

assessee is deemed to be in default
in making payment of tax, he is
given a chance to explain. Then the
Income-tax Officer can hold that he
is not in default. The discretion has
not been taken away. Merely say-
ing “in his discretion” does not give
him more discretion.

Shri R. K. Gauba: Where an asses-
see is in default in payment of



income-tax, the Income-tax Officer
may in his discretion direct that in
addition to the amount of arrears a
sum not exceeding the amount shall
be recovered from the assessee by
way of penalty. That first stage is
gone, where the Income-tax Officer
may say, in his discretion, that no
penalty need be imposed. Accord-
ing to the provision here once an
assessee is in default the Income-tax
Officer is not left with any option
but to impose the penalty.

Sk:? Morarji Desai: He need impose
the penalty only if he holds that the
assessee is in default, not otherwise.
There is also an appeal provided. 1
do not think this suggestion should
be accepted, That also is an instru-
ment of corruption,

Shrimati Tarkeshwari Sinha: We
will certainly first issue a notice and
ask him to show cause why a penalty
should not be imposed.

Shri R. K. Gauba: That is what I
submit, If that is so, I have ng,
grievance. But the wording is likely
to be mis-interpreted.

Shri C. D, Pande: Before imposing

a penalty, there should be a show-
cause notice served on the assessee
concerned.

Shri Morarji Desai: It is there.

Without that we cannot do anything.
It is provided for.

Shri R, K, Gauba: Then we go on
to page 18 of the Memorandum—
243—granting of refund, This sug-
gestion also arises out of the practical
difficulties that we experience in the
day-to-day working of the depart-
ment, Orders are issued that refund
may be issued to a person but the
actual issue of the refund voucher
takes place lcng after that. There
should be a limitation placed for that
also.

Shri V. V. Chari: The date of issue
of the refund voucher is there.

Shri Amjad Ali: Substitute service
is done only when the direct service
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fails, That is a little hard. That will
be the last resort.

Shri Morarji Desai: That should
not be the first thing. Only if the
man refuses to take the service you
have got to do it. If it is proved that
the man concerned does not take the
service, only then the other method
must be resorted to,

Shri R. K. Gauba: The next point
is very important from our point of
view—clause 275, First is about
penalty. The ITO himself can consi-
der . . .

Shri Morarji Desai: There is no
encroachment on fundamental rights.
I refuse to believe that there is any
fundamental right for any legal
practitioner or chartered accountant
to abet in cases of default of pay-
ment.

Shri R. K, Gauba: There is the
question of the fundamental right.
If there is an allegation against me,
I should be proceeded against in a
judicial manner.

Shri Morarji Desai: Why? Why
should another person not be pro-
ceeded against in a court of law and

you alone “should be proceedad
against only in a court of law? On
the contrary, you are to be more

strictly dealt with because you are
instruments of the public, not merely
of your clients, But, generally, you
are only instruments of the client.
That is a fact.

Shri R, K. Gauba: If any action is
to be taken against a lawyer, after
all, he must be proceeded against in
a judicial manner.

Skri Morarji Desai: This is judicial.
If your point is accepted, then every
assessee should be dealt with only
by the judiciary and the penalty
should also be left to the judiciary.
How can that be done?

Shri R. K. Gauba: It is not for the’
income-tax officer to decide,

Shri Morarji Desai: It should be

for him to decide,



. Shri Amjad Ali: Then
be witch-hunting,

there will

Shri Morarji Desai: There will be

no witch-hunting.

Shri Amjad Ali: Under other laws,
legal practitioners are never dealt
with like that,

Shri Morarji Desai:
laws?

Which other

Shri Arhjad Ali: I do not mean the
income-tax law; I mean other laws.

Shri R. K. Gauba: My objection is
strengthened by the Report of the
Direct Taxes Administration Enquiry
Committee, ‘'on the recommendations
of which this new provision is pro-
posed to be enacted. They have
stated that in the matter of abetment
or such other activities it should be
left to the judgment of the High
Court and they should be proceeded
against through proper disciplinary
committees  which are appointed
either under the Indian Bar Councils
Act or under the Indian . Chartered
Accountants Act,

Shri Morarji Desai: The Select Com-
mittee will consider your point.

Shri R. K. Gauba: This is very im-
portant.

Shri Morarji Desai: This is not a
matter for discussion. This is a matter
for decision.

Shri Amjad Ali: He is arguing whe-
ther a reference could be made to
the High Court,

Shri Morarji Desai: It is a question
for the Select Committee to decide
whether you want to leave it to a
court of law or the taxation depart-
ment. It is more a matter of decision
than discussion. Therefore, more time
taken on this is not going to be use-
ful, )

Shri R, K. Gauba: I am not arguing
it: I am inviting your attention to
pagZe 249.
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Shri Morarji Desai: We have not
taken everything they have said as
gospel truth. . .

Shri R. K. Gauba: They have laid
great emphasis on this.

Shri Morarji Desai: But we may not
agree. Now it is for the Select Com-
mittee and, finally, for the House to
decide. Your point will duly be taken
into consideration.

Shri R. K Gauba: I only want to
point out that the recommendations of
the Direct Taxes Administration En-
quiry Committee support my point.

Shri V. V., Chari: Will you please
refer to pages 173-174, paras 772 and
773 of the same report?

Shri R, K. Gauba: I feel that pages
238-239 are very important.

Shri Morarji Desai: In UKalso the
position is the same.

Shri Amjad A'Yi: In UK only certain
experts are practising income-tax
cases.

Shri Morarji Desai: Here also some
lawyers practise only income-tax
cases,

Shri Amjag Ali: In England
are experts in income-tax cases
some ipn accident cases.

Shri V. T. Dehejia: Would that make
any difference to the responsibility?

Shri Amjad Ali: In India the legal
system is not developed to such an
extent that lawyers can specialise in
certain lines,

some
and

Shri V. T. Dehejia: The first ques-
tion is whether abetment should b2
made an office or not. Secondly, if a
barrister commits an offence, we have
to consider whether he can be tried
only by a court.

Sh-i Morarji Desai: Here is a recom-
mendation on page 174 where they
have stated:

“We are of the considered opinion
that evasion of tax has to be effec-
tively checked.”



Shri R. K, Gauba:
agree with that view.

Basically, we

Shri Morarji Desai: If “abetment”
should be made punishable under the
taxation laws, why should it be taken
to a court? You want it to be an
offence and you want it to be part of
the law. Now what you say is that it
should be made punishable by a court
of law and not by an income-tax offi-
cer.

Shri R, K. Gauba: My submission is
different. If a lawyer or a chartered
accountant, in the course of his pro-
fessional engagement . . .

Shri Morarji Desai: I am not going
to leave it to your association.

Shri R. K. Gauba: My suggestion has
nothing to do with my association.

Shri Morarji Desai: That is what you
are pleading for—it should be dealt
with by a court of law and not by the
income-tax officer.

Shri R. K. Gauba: If I had com
mitteq some offence, it should be in-
vestigated and the income-tax officer
should give his finding and pass it on
to the inspecting assistant commis-
sioner. He should pass his verdict
and pass it on to the Bar Council.

Shri Morarji Desai: I am not going
to leave it to the Bar Council. There
is no control over the Bar Council.
Whatever they may do will be final.
1 have instances where both the char-
tered accountants and barristers have
acted wrongly. Otherwise, how can
wrong practices go on and how is jus-
tice denied? It is more through these
people than through anybody else.
Let us be very clear about it. The
fraternity works even there because it
means a blot on the whole profes-
sion. Therefore, they do not want to
do anything. Therefore, what I say is
that this will be a matter for the Select
Committee to decide. This is not a
matter for discussion here now. We
will consider this point, It comes in
only when wrong statements are made
deliberately. It is not for pleading
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that anybody is going to be punished.
Punishment for abetment applies
where a wrong account is drafted by
the person concerned and where he
knows it. When it cannot be proved
that it is deliberate, where he does not
know that they are wrong and he has |
done so on instructions and had no
reason to believe them to be false, I
do not think a man can be punished
or will be punished. It is for the
Select Committee to consider. But this
much is certain that we do not want
inquisitions to take place in.this coun-
try. About that I am very clear. That
I do not want.

Shri Amjad Ali: It requires a little
bit of rethinking, -

Shri Morarji Desai: We shall con-
sider it. We cannot decide it today.
In the meanwhile let all of us apply
our minds to it.

Shri Amjad Ali: But let us hear him.
Let him say the way he feels about it
and let him give the details if he has
got to give any.

Shri Morarji Desai: They are given
in the memorandum and there are no
other details to be given.

Shri R, K. Gauba: The recommen-
dations of the Direct Taxes Inquiry
Committee are not at page 174 as has
been referred to just now but they are
at pages 2383 and 239.

Shri V. V. Chari: That is on a differ-
ent matter altogether.

Shri R. K. Gauba: They say that
punishment should be provided for
and we agree that it must be provid-
ed for, but how the matter should be
dealt with, that is, the method and
manner in which they should be dealt
with is the point we are making. The
first paragraph on page 239 says . .
Shri Morarji Desai: This is only for
him.

Shri R. K. Gauba: Then kindly read
paragraph 238 also. The second part
of the paragraph on page 238, that is,
paragraph 8.133, says:

“The report of the enquiry in -
either of these cases should be sub-



mitteq to the President of the
Income-tax Appellate Tribunal,
who will pass orders after hear-
ing the complainant the respond-
ent and the Council of the Insti-
tutz of Chartered Accountants or
the Bar Council as the case may
be._, This procedure is suggested
subject to our recommendation
about the appointment of a High
Court judge as the President of
the Income-tax Appellate Tribunal
being accepted. Any appeal from
the decision of the President of
the Income-tax Appellate Tri-
bunal will go to the respective
High Courts.”

Shii V. T, Dehejia: Will you kindly
read the paragraph as a whole?

Shri R. K. Gauba: It reads:

“It any question of professional
misconduct necessitating the re-
moval from the register of a law-
yer or chartered accountant arises,
the Central Board of Revenue
should first consider whether the
complaint is such as requires dis-

ciplinary enquiry.”

Shri Morarji Desai: This is about
taking disciplinary action against the
erson concerned. That certainly will
go to their respective bodies. This is
not the question under issue. The
question is about levying of penalties
which is quite a different thing. They
have no relation to each other. I am
afraid, you are misquoting.

Shri Amjad Ali: He is only point-
ing out.

Shri Morarji Desai: It is not that.
This is where we have to guard
against. The Committee may be mis-
led by quoting in a clever manner.
This does not apply.

Shri R. K. Gauba: But look at the
effect of it under clause 288(4).

Shri VMorarji Desai: This is not the
Bible nor a statute which we are bound
to follow: This is a matter which will
be decided by the Select Committee.
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Shri Narendrabhai Nathwani:
May I ask the witness as to what the
report of the Income-tax Investigation
Commission which was presided over
by Shri Varadachari, an ex-Judge of
the Supreme Court, has said on this
point?

Shri Morarji Desai: They have said
very strongly about it.

Shri Narendrabhai Nathwani: But
may I know whether the witness is
aware of the recommendation made by
the Income-tax Investigation Commis-
sion on this part of their representa-
tion?

Shri Morarji Desai: That is not very
convenient to quote,

Shri R. K. Gauba: That is a matter
requiring a long discussion which, I
am afraid, cannot be done here,

Shri Morarji Desai: Because that dis~
cussion does not help. But all that is
before the Select Committee.

Shri R. K, Gauba: That is a matter
which I would not touch. I am just
referring to the salient issues that are
before the Select Committee. I was
referring to the effect of clause 275
which is provided in clause 288(4).
Clause 288(4) debars the lawyer or
the chartered accountant on whom in
respect of him or in respect of another
person a peralty is imposed from
carrying on in the profession. Penal-
ties may arise from various circums-
tances. Those circumstances are dealt
with in clause 271. Penalties can arise,
for instance, for failure to furnish re-
turns under section 139 by the 30th
June, or for failure to furnish a return
or for late filing of the return, or for

failure to pay the tax in time. All
these circumstances give rise fo a
penalty. Suppose, there was a de-
linquency on my part in filing the

return for one reasen or the other and
I am penalised .

Shri Morarji Desai: That is what the
Direct Taxes Inquiry Committee has
said on page 174. It has said that
these people ought to be punished far
more severely than anybody els¢



hecause these people ar tax experts.
They ought not to default.

Shri R. K. Gauba: That is about con-
cealment.

Shri Morarji Desai: That is what
that page says. Why do you not see
that? Why quote one anq not the
other? They show no sympathy there.

Shri B. K. Gauba: This thing can
happen in the case of any individual.

Shri Morarji Desai: ‘Any individual’
is different from an expert. If sup-
pose, I commit a defalcation, I think
I am far more liable than anybody
else, being the Finance Minister.

Shri R, K. Gauba:
issue?

Shri Morarji Desai: Maybe the most
minor issue. I must be sacked. That
is what I feel. Otherwise, I have no
business to occupy a high position.
You cannot claim the privileges of an
evpert as also the frailty of the com-
man man. Both the things cannot be
claimed.

Shri R. K. Gauba: These delays
the filing of a return can occur.

For a minor

Shri Morarji Desai: Are you going
to excuse Shri Chari if he defaults?

Shri I, P. Gupta: That depends on
the nature of the offence.
Shri R. K Gauba: That is my

‘" grouse. If Shri Chari delays the filing
of the return, he will still be kept in
his present post.

Shri Morarji Desai: He
sacked immediately.

would be

Shri R, K. Gauba: There is no pro-

vision for that.

Shri Morarji Desai:
is required.

Shri I. P, Gupta: The fact that a
penalty has been imposed on some one
either in his owa case or in respect of
other person is a very serious thing.
That delinquency can arise. The
Income tax Officer imposes a very
heavy penalty on him.

No provision

X
in
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Shri V. V. Chari: It is not a per-
manent disability, It is only for a
temporary period, only for two months
or for two weeks.

Shri R. K. Gauba: That is a slur,

Shri V. V. Chari: Now penalties are
going to be published in the Gazette.
That will be a much greater slur.

Shri R. K. Gauba: That punishment
may be there, but he should not be
disqualified. So far as publication in
the Gazette is concerned, it is in re-
gard to concealment and not in regard
to delayed filing of returns.

Shri Morarji Desai: Please read
paragraph 8.137 of the Tyagi Commit-
tee's Report. It says:

“We regard it of . considerable
importance that tax experts should
themselves have a clean record in
regard to the discharge of their
own tax liabilities. Failure in this
respect should be construed as
gross professional misconduct. If a
tax expert is finally convicted for
evasion of tax...”

Of course, that is a different thing
altogether.

Shri R K. Gauba: For minor offen-
ces, such as, delayed flling of returns
or delayed payment of income-tax, he
may not be penalised.

Shri Morarji Desai: It is also stated:

“. ...we also feel that any tax
expert who is penalised under the -
direct taxes Acts for concealment
of income, wealth, estate, gift or
expenditure should be disqualified
from representation after the
penal.y procecdings have become
final.”

Shri R. K. Gauba: We entirely agree
with that. But for these minor
offences he should not be penalised.

Shri Morarji Desai: That will be
considered by the Select Committee.

Shri R. K, Gauba: So far as the:
major ofiences are concerned, that is,
concealment of income or abetment
and all that, he must be hauled up.



Shri Morarji Desai: That will be
considered by the Select Committee.

Then, you say something about
Clause 288(3).

Shri R. K, Gauba: Yes. We propose
that the words “not below the rank
of Assistant Commissioner” be deleted
as such, as otherwise the very object
for bringing about this new provision
in the proposed Act would stand de-
feated.

Shri Morarji Desai: This is a thing
where there is no question of agree-
ment. Income Tax Officers . should
also be debarred. Why should In-
come Tax Officers be excluded? All

of them should be there.

Shri R. K. Gauba: Then there is
clause 288 (4) (b). I was submitting
. that the lawyer or the chartered ac-
countant can be debarred from apear-
ing before the Income-tax authorities
if any penalty is imposed on him for
any cause.

Shri Morarji Desai: You only want
that the cases of delayed filing of re-
turns should be exempted.

Shri R. K. Gauba: Minor offences.

- Shri Morarji Desai: I do not know
why the cases of delayed payment of
taxes should be exempted.

Shri R. K. Gauba: There are practi-
cal difficulties. Suppose I am assessed
with a heavy figure. I have got the
right to appeal, to go to the Appellate
Tribunal.

Shri Morarji Desai;: There is the
order of stay.

Shri R. K. Gauba: The Tribunal
does not have the order of stay. I

have got the right of appeal to the
Tribunal and then to the High Court.

Shri Morarji Desai: It is after that
you will be disqualified, not before
that. It is only the final decision
which will be effective and not the
middle decision. On that score I have
not doubt in my mind.

Shri R. K. Gauba: Here the things
are not cléar.
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Shri Morarji Desai: There is no
question of that. It ig ordinary com-
mon sense. When there is the right
of appeal, it is only the final decision
which will be effective. If there is
no right of appeal, then it is a diffe-
rent thing. If there is the right of
appeal, it ig after the right of appeal
is exercised that you will be disquali-
fied; not before that. If you do not
go in for appeal, that is a different
matter.

Shri R. K. Gauba: Delayed payment
is a minor offence.

Shri Morarji Desai: Delayed pay-
ment is not at all a minor offence.

Shri R. K. Gauba: There may be a
delay for a week or so. There may
be various circumstances under which
delay may occur,

Shri Morarji Desai: Delayed pay-
ment is not a minor offence.

Shri R. K. Gauba: He may be rather
keen to collect more taxes for the
Government from other assessees.

Shri Morarji Desai: He may be
rather keen to collect less taxes from
the assessees. Otherwise, how will he
be able to get fat fees?

Shrimati Tarkeshwari Sinha: Clause
288(6) reads:

“(a) no such order or direction
shall be made in respect of any
person unless he has been given
a reasonable opportunity of being
heard;

(b) any penson against whom any
such order or direction is made
may, within one month of the
making of the order or direction,
appeal to the Board to have the
order or direction cancelled; and

(c) no such order or direction
shall take effect until the expira-
tion of one month from the mak-
ing thereof, or, where an appeal
has been preferred, until, the dis-
posal of the appzal.”

Al} that is provided here.



Shri R. K. Gauba: That is a refe-
rence to the order disqualifying the
person.

Shrimati Tarkeshwari Sinha: . This
is the safeguard which is being pro-
vided. ’

Shri Morarji Desai: Let us go to
another point.

Shri R. K. Gauba: Clause 296-—
There should be some rules made

by the Central Board of Revenue in
the matter of inspecting files and
furnishing of copies or orders and
other documents to the assessee.

Shri I. P. Gupta: The power is not
given to the Central Board of
Revenue to frame such rules.

Shri Morarji Desai: This could be
done.

Shri V. V. Chari: We shall do that.

Shri Morarji Desai: So, we have

finisher now.

Shri K. R. Achar: I want to put one
general question re: Chapter XX. The
Law Commission has pointed out that
the Appellate Tribunals are not giving
findings properly and that there are
delays. The High Court Judges also
said so. Now, you must have observ-
ed the working of the Tribunals. May
I know what is the opinion of the
Bar Association on this?

Shri Morarji Desai: What is
question?

Shri Amjag Ali: We have not fol-
lowed his question.

Shri Morarji Desai: That is why I
have asked him to repeat.

Shri K. R. Achar: The Law Com-
mission has suggested......

Shri Morarji Desai: Are you think-
ing of the abolition of the Appellate
Tribunal? Why ask that question to
them?

Shri Jaganatha Rao: You ask
Government.

the

Shri Morarji Desai: This is a matter
on which I am not going to compro-

your .
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mise. Please understand
save your energy.

that and

Shri K. R, Achar: I wanted to know
the reaction of the Bar Association. If

" you think so. then I do not want to

put that question. .
(The witnesses then withdrew)

II. THE INpIAN MERCHANTS’ CHAMBER,
BoMeay

Spokesmen,

1. Shri
Shri
Shri
Shri

Vallabhdas V. Mariwalla
Pravinchandra V. Gandhi
M. A. Master

G. P. Kapadia

Shri C. L. Gheevala

6. Shri S. XK. Aiyar

Witnesses were called in and they-
‘ took their seats

o e

Shri V. V. Mariwalla: On behalf of -
the Chamber, myself and my collea-
gues, I thank you to have given us an
apportunity of meeting you today.
The memorandum of the Chamber has
been already sent for the due consi-
deration of the Select Committee.

I will just make a few preliminary -
observations on the memorandum in
general and particularly on important
points contained in the memorandum.
At the outset......

Shri Morarji Desai: If I may inter-
rupt you, may I ask one question?

How much time do you propose to
take?
Shri V. V. Mariwalla: I will not

take more than 10 minutes.

Shri Morarji Desai: I am speaking -
of the whole examination. How much
time will satisfy you?

Shri V. V. Mariwalla: In view. of
the very_ short time given to us for
preparing out memorandum I would -

request you to give us at least three
hours. ’

Shri Morarji Desai: Because we are -
closing at one,



Shri V. V. Mariwalila: I have cover-
ed this point in our memorandum.
The time available to the Chamber
for preparing the memorandum was
very short because the copies of the
Bill were not available till the third
week of May. Therefore, we were
under :.cat stress to study all the
clauses of this important Bill with 298
clauses and make our observations
within the time prescribed. In view
of that, three hours may be given to
us.

The existing Income-tax Act of 1922
has been on the statute Book since
the last forty years and during these
last forty years series of amendments
and changes have been introduced
from time to time with the result it
has now become a complex Act. It
is good that this opportunity is being
taken to introduce a new Bill with a
7iew to simplify it. But as you might

be aware simplification cannot be
attained without disturbing the tax
structure of the Act. That is the

observation made by the Law Com-
mission and it is the view of the
Chamber also. We feel that as much
simplification as possible should be
attained and it is with this view in
our mind that we have drafted our
memorandum.

Ou_r' memorandum can be divided
into two parts. Pages 1 to 23 of our

memorandum contain some of the
fundamental issues in respect of
which _specific provisions should be

contained in the Act. The remaining
pages consist of the second part
dealing with several clauses where
the Chamber has made observations
and suggestions regarding some modi-
fications in some of the clauses of the
‘Bill.

Dealing with the first part of the
memorandum I might say that we
have suggested several changes that
are reqired to be made in the law in
ordor to achieve simplification of the
law and also to remove several hard-
ships to the assessees as well as for
the smooth working of the law. For
.example, we have suggested that an
inclusive, detailed definition of the
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terms “income” and “expenses” might
be made. It is possible to give such
a definition, based on the decisions
taken by some of the highest authori-
ties, that is judicial authorities, in
India, so that in future any litigation
on this subject can be easily avoided.

The other two suggestions are about
the raising of the minimum taxable
limit and the abolition of the Expen-
diture Tax.

Shri Morarji Desai: That is not
relevant. Abolition of the Expendi-
ture Tax is not relevant to plead in
this Committee. Therefore, please

leave it alone.

Shri V., V. Mariwalla: All right.
Then, we have raised the point about
raising of the minimum taxable limit.
I think I can speak on that. It might
reduce, I think, much of the pressure
of work of the Income-tax officers, and
that time can be better devoted to
collection of taxes from the higher
income assessees. That is our belief,
and we have made a plea about that
in the memorandum.

The other thing is about restriction
of prosecution and settlement of cases
on a money penalty basis. And then,
simpler provision for taxing undistri-
buted profits, for taxing firms, mutual
and other Associations, and non-resi-
dents. For taxation, only the real in-
come should be taken

Shri Morarji Desai: May I say that
the question of fixing the limit of
income is more a budget matter than
a matter of law? So, I do not think
that that is also a matter which we
could consider here.

Shri Amjad Ali: It is more an
annual affair.
Shri V. V., Mariwalla: We have also

referred in the Memorandum to three
other important recommendations of
the Direct Taxes Administration
Enquiry Committee, and these are as
follows. One is that an amendment of
the Income-tax Act should be by a
specific amending Act, and not through



the Finance Bill. The other is about
placing the Appellate Assistant Com-
missioners under the Ministry of Law.

Shri Morarji Desai: That, again, is
not a matter for the Select Committee
to decide.

Chairman: The principal of the Bill
has been accepted. So, this cannot be
brought in here.

Shri V. V. Mariwalla: There is one
thing more—I do not know whether
it will be valid or not—that is, statu-
tory provision for passing of order and

copies being given to assessees within’

thirty days of the last hearing. - That
also we have included in our memo-
randum. '

Shri Morarji Desai:
vant.

Shri V. V, Mariwalla: About the
other part of the memorandum, it
relates to the clauses; for instance,
about withdrawal of full exemption
relating to charity trusts—from page
23 onwards the memorandum deals
with the clauses.

That is rele-

1y
Shri Morarji Desai: Are we taking
up the clauses at random like this?

Skri V, V, Mariwalla: I am only
giving a broad summary, a resume,
of the whole thing. After that I will
request Shri Kapadia to take up the
clauses.

Shri Morarji Desai: I do not think
we can go on like that. We  should
take up your objections one by one
If you go on giving a resume, we will
be taking up the time only on that.

Shri V. V. Mariwalla: 1 will not
enumerate all the points. I would
request Shri Kapadia to take up the
clauses of the Bill and explain to the
Committee, because, as everybody
knows, he has helpeq us, and he has
got a wide knowledge of the subject.

Shri Morarji Desai: He has also
got knowledge which should not
have been brought in here. We have

deliberately not taken Shri Tyagi in
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the Select Committee, because we did
not want these opinins which formed
the basis of the discussions in the
Direct Taxes Administration Enquiry
Committee to come again into this
Committee.

Shri Narendrabhai Nathwani:
So far as Shri Kapadia is concerned,
it may be that the Indian Merchants
Chamber hag adopted certain view of
his. But he comes here representing
the Indian Merchants Chamber.
Therefore it will not be quite inappro-
priate.

Shri Morarji: Desai: Iam not saying
so; he eannot be debarred.

Shri M. A, Master: May I be per-
mitted to make one observation? We
want the Chamber to take full advan-
tage of the knowledge and experierce
of any of our members And that is
the only reason why our frienéd Shri
Kapadia is here and we are request-
ing him to explain the points.

A Member: It would have perhaps

been better if Shri Tyagi had also
been here.
Shri M, A, Master: ‘That is not

within our competence.
Shri Morarji Desai: Of course not.

Shri Amjid Ali: At a certain stage
we might examine Shri Tyagi also

Shri Morarji Desai: 1f it bscomes
necessary.

Shri G. P. Kapadia: I may crave
your indulgence regarding this mamo-
randum. Pages 1-23 of the rmemoran-
dum contain certain fundamental sug-
gestions which do not fisure in the
Bill, and it would be the endeavour of
the Chamber to bring these to  the
notice of the Select Committce for its
consideration. Because, this Bill, th.e
Chamber considers, is ore whici: 18
introduced once in a life-time. When
the Statement of Objects ~nd Reasons
itself states that it is not only a Qill
to modify and consoldiate but also to
amend the legislation regarding In-
come-Tax, all the fundamental 1ssues



which, in the humble opinion of the
Chamber, should . figure in the Bill
require consideration at the hands of
the Select Committee. And that is
the reason why we ha.c made
atiempt in the first twenty-three sages
of the memorandum to cover some of
the issues which do not figure in the
Biil at all.

i

Coming to the general is:vee«, I
wculd lilze to state on behalf of the
Chamber, the reasoning behind some
of the fundamental suggestions which

have been made. The first fundamen-

tal suggestion that has been made is
that changes in the Income-Tax Act
should not be brought through
Fiarce Bilis.

Shri Morarji Desai: Again you are
going out of the purview. It is no use
taking up time on a matter which can-
not be considered by this Committee.
Then you will have less time for the
more important items. This is not a
matter on which this Select Committee
will give a decision. It is not pres-
cribed in the Income-Tax Act as to
how the Act is to be changed. That is
‘more a matter for the Government
and Parliament on which to come to a
conclusion. :

Shri = Narendrabhai  Nathwani:
It appears that their suggestion is that
a provision should be made in this
particular Bill about it.

Shri Morarji Desai:
be done?

Shri G. P. Kapadia: Our submis-
sions is that the Income-Tax Act or
the concerned Direct Tax Act should
contain this provision.

How can that

Shri Morarji Desai: This is what
created unpleasentness in that Com-
mittee. I hope you won’t repeat it
here in this Committee.

Shri G. P. Kapadia: There are
certain views which 1 hold personally.
I am not expressing them here, because
I am here as a representative of the
Indian Merchants Chamber, I am
expressing only the views of the
Chamber.
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Shri Morarji Desai: You have
stated them here in the memorandum.
Why repeat them? Have you anything
new?

Sari G. P. Kapadia: I was trying to
put the reason before the Committee.
After considering the reason it is for
this hon. Committee to decide whe-
ther the reason is correct or not and
then take a decision. My reasoning
is this... )

Chairman: The Select Comittee has
been appointed after the principle of
the Bill had been accepted. So we
cannot go beyond the principle of the
Bill. We must confine ourselves to
the Bill; we cannot go outside.

Shkri G. P. Kapadia: Take, for exam-
ple, the question of raising the mini-
mum. taxable limit. There, the Cham-
ber’s suggestion would be a suggestion
falling within the orbit of taxation.
Because, a number of statutes in this
country, while trying to impose taxa-
tion or trying to bring them within the
purview of taxation, limit the income
or limit the amount of wealth, Take,
for example, the Bombay Trusts Act.
The Act does not apply to all charity
trusts. It applies to certain trusts
having a certain income  The
Chamber’s suggestion is that this Act
should have g section stating that it
shall apply only to such cases where
the income in respect of a Hindu
undivided family is more than 10,000
and more than 5,000 in the case of
other categories. That is the reason-

ing.

Shri Morarji Desai: May I say, this
is debarred? This is a matter which
hag to be decided in the Finance Act?
This is a matter for the Budget, and
not for the Income-tax law now 1o
specify. The Budget has already been
passed. You cannot make a Budget
here.

Chairman: We cannot change the

Finance Act.

Shri Ram Shankar Lal: We are com-
mitteq to the principle of the Bill. We
can only go into details.



Shri C. D. Pande: In the case of in-
come, the Act can go into that ques-
tion. It is not possible to take Rs. 200
or 300 as income.

Shri Morarji Desai:
views in this matter.
not been accepted.

Shri C, D, Pande:
accept one rupee as income.
Rs. 5000, you can say.

Shri Morarji Desai:
change the Finance Act?
disturb the Budget like that.

Shri C. D, Pande:
turbing the present Budget.
for the future,

I know your
Your plea has

You will never
Up to

How can you
I cannot

You are not dis-
This is

Shri Morarji Desai: The moment you
pass this law, it will affect.

Shri M. A. Master: May we seek a
clarification on a very fundamental
issue? As we read the Act, we may
be wrong in our interpretation, the
desire is to codify, consolidate and
amend the law. If from our side any
proposition is put forward which
means, in effect, a change, shall we ‘be
within our rights? If you give a
direction, we will abide by that.

Shri Morarji Desai: So far as the
Budget is concerned, it is not a matter
which can be decided here. Any other
section, you can change completely.
You can suggest a change which is the

opposite of the provision. That is my

view.

Sihri Narendrabhai Nathwani: We
have noted the point of view which
they want to put forward.

Shri Morarji Desai: I have a funda-
mental objection which I am submit-
ting to the Chairman. I have a right
to 6o so. I am not denying anything.
I am only submitting that this is a
matter into which we cannot go. Why
spengd time over it?

Shri X R, Achar: May I suggest one
thing? No doubt, what should be the
minimum must be for the Budget only.
When the Income-tax law is being
codified, the point is whether, as a
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. entitled to

general principle, we cannot lJay down
that the minimum should be so and
so?

Shri Morarji Desai: Is it argued that
when this law is enacted, I ecannot
change it the next year in the Finance
Act? The limit cannot be fixed here.
The limit has been fixed in the
Budget. It can be changed the next
year. Parliament may or may not
accept my limit. It is not in this
Select Committee that that can be
fixed.

Shri Radhelal Vyas: I would iike to
know whether there is any law which
prescribes that it should be fixed in
the Budget? The propriety may be
there that it should be fixed only in
the Budget. When there is no law
prohibiting it, it cannot be irrelevant
if we discuss it here.

Shri Morarji Desai: Can you do it
here? Can you change the Budget
here?

Chairman: Can we repeal the Fin-
ance Act?

Shri Radhelal Vyas: Not the present
Budget. We can do something to
restrict or limit the future Budget.

Shri Morarji Desai: That also you
cannot do. Parliament can change
that law in the next Budget

Shri C, D, Pande: We are saying that
it should not be so.

Shri Morarji Desai:- How can any
Budget be framed? Then, there can
be no Finance Minister and there will
be no Budget. How can there pe a
Budget?

Shri K, R.
Finance Bill

Achar: When the next
comes, you will be
say what will be the
minimum. As a general rule, in the
Income-tax law, it can be said.

Shri Morarji Desai: It is always a
matter of adjustment every year. It
is not 3 matier of principle where it
will be fixed once for all that this will
be the minimum. In no country it is
done. It is only a budget measure; it
is not a measure of law.



Shrimati Tarkeshwari Sinha: The
limit of taxation depends on so many
other factors. We cannot lay down a
rigid formula in the Act itself,

Shri Morarji Desai: Still, if it is the
pleasure of the Select Committee, they
may go on with it. I have stated my
view. They want a separate Act, a
change of the whole structure of the
Budget. I think, the Budget will
never be passed if we have to have a
separate Act for changing the Excise
law or every other law. How can it
be done? It has been stated a number
of times that the Finance Act is not
the way to do it and that it should be
done by a separate legislation. That
has been rejected by Parliament. I
do not know why.

Shrimati Tarkeshwari Sinha: It is
Parliament which can re-open the
question of fixing of the limit of taxa-
tion. Parliament has got full right to
levy any amount of taxation,

Shri M. A. Master: There is no desire
whatsoever, of course, to re-open what
has been decided in the Budget. You
will appreciate that there are certain
broad principles which govern taxa-
tion in any country. If we were to
submit to you the broad principles in
regard to what should be done for the
upper-middle classes or lower middle
classes—we are not re-opening the
Budget . . .

Shri Morarji Desai: It is not a prin-
ciple. It is a matter of utility. There
is no principle involved in this.

Shri M. A, Master: I stand corrected,
Instead of principle, we will say
utility. If we make a submission
which will be of utility to the upper
middle classes or lower middle classes,
I hope you will give us the indulgence.

Shri Morarji Desai: Any submissions
that you make must be capable of
mmplementation by the Select Com-
mittee. If it is not 3 submission which
can be implemented at any time,
should we spend time over it? That is
all,
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Shri Ram Shankar: It must be rele-
vant,

Shri Morarji Desai: You have given
your views in the memo. Where is
the point ‘in taking one hour over it
except for the pleasure that you have
done so.

Shri M. A, Master: I submit, that is
the only thing we can say.

Chairman: We will go to the clauses.

Shri Radheshayam Ramkumar
Morarka: As the witness pointed out,
they have divided their memo into two
parts. The first part is pages 1 to 23.
There, they have suggested certain
basic points. Some of the points, as
the hon. Finance Minister said, do
relate to the Budget. But most of the
other points are germane and relevant
to the present Bill. On those points,
the witnesses may be heard and asked
to explain. The Expenditure Tax or
the minimum exemption limit cannet

be discussed. The other points like
penalty, definitions, - etc. can be
discussed.

Chairman: They will come up and
we will consider whether they are
relevant or not.

Shri G. P, Kapadia: I will now take-
up the Chamber’s suggestion that the
terms ‘income’ and ‘expenses’ should
be properly defined. This suggestion
has been made with 5 stipulation that
the concept of income or expenses as
it is understood should not be affected
at all. After enumerating the items
which should be treated as income or
items which must be treated as
expenses, the general concept of the
tax, income and expenses should not
be affected at all. This suggestion has
been made with a view to simplifying
the taxation structure to a degree. The
taxation legislations of vartous foreign
countries contain exhauastive defini-
tions of the term income. They also
define gross income, net income, and
enumerate the items of expenses. They
also enumerate the items which are
not to be treated as income and items
which are not to be treated as allow-
able expenses. For this purpose, &as
has been mentioned in the memoran«~



dam itself, we have taken extracts
from the legislationg of some of the
foreign countries, and stencilled copies
of these have been brought with us
today; and at the end of the interview,
we shall hand over copies of these to
you. The request made there in is this
that to some extent this principle
stands translated into the Income-tax
Bill, but if we can enumerate all those
items which can be considereq as
income, based on concepts which
emanate from the legislations of the
various countries and the judicial
decisions of the highest authorities in
this land, and thus leave no room for
doubt about these items. Similarly,
there are various items in respect of
which the highest judicial authorities
have pronounced their opinion that
they are not income. Why not take
them into consideration along with the
items which also emanate from the
legislations of the foreign countries?

Then, let us go to expenses. In UK,
there is a long list of allowable
expenses, laid down by way of  a
schedule, In addition, there are cerfain
expenses which are clearly allowable
according to such principles, whether
they emanate from judicial decisions
or they emanate from other legisla-
tions. If this is done, then much of
litigation wheih is going on in this
country would disappear. Even a lay-

man will ba able to see from the In- .

come-tax Act that these are the items
of income which will be taxable in
his hands, if he earns them, these are
the items of income which will not
be taxed, these are the itens of ex-
penses which will be allowed, “these
are the items of expenses which will
not be allowed and so on.

Shri Morarji Desai: May I know
whether you have read what the UK
Royal Commission has said, and what
the Taxation Inquiry Committee has
said? After deliberating widely and
considering all things they came to the
conclusion that it was impossible to
give a definition of ‘income’. Have
you suggested any definition just now?
I should like to have a concrete defini-

tion given by you. Then, we might
consider it. What is the use of merely
giving a philosphy of it? I should be
very happy if a proper definition of
income and also expenses could come
in, but let me warn you that the
moment I define expenses, it is you
who are gong to suffer and not any-
body else. If you want to do that,
you can do it, you may give me the
definition, and we shall 'do that, and
we can go on varying it whenever it
suits us,

Shri G. P. Kapadia: At the outset, I
say that the general concept as to the
allowan¢ce of expenditure and -the
treatment of income should not stand
affected, that is, that the definition
which will be given in the legislation
should not be treated as exhaustive
and all-embracing,

Shri Morarji Desai: Then, how
could it be done?

Sthri G. P. Kapadia: The legislations
of other countries provide a list, and
the extracts which our Chamber would
be submitting will give an indication,
and if it is 'desired, the Chamber will
be ready and willing to prepare a con-
crete list of items of income which
should not be treated as income, items
of expenses which should be allowed,
and items of expenses which should
not be allowed, which should merit
consideration at the hands of the
Select Committee. We did not attempt
this for the simple reason that study-
ing the legislations and the extracts
which we are submitting, the Depart-
mental authorities might themselves
have a certain view regarding these
allowable items and the disallowables,
and they might be in a better position
to give the necessary guidance to the
Select Committee. That is the reason
why this sort of attempt has not been
made. But if it is desired, we are
ready and willing to undertake that
give our concrete suggestions immedi-
ately after we go back to Bombay. -

Chairman: They are not with you
today?

s



Shri G, P. Kapadia: We have taken
extracts from the legislations of other
countries and the concepts emanating
from the judicial decisions eof this
country. Those statements are ready,
and they would be submitted to you,
as I told you already, at the end of
this interview.

Regarding the exhaustive definition
to be attempted gnd to be put in the
form of a ‘definition * in the statute
itself, if that is the desire of the Select
Committee that the Chamber should
attempt it, we are ready and willing
to do it. We thought that the Depart-
ment would be in a better position to
do that. Still, if it is felt that the
Chamber should make an attempt and
submit it for the consideration of the
‘Select Committee, we shall be ready
and willing to do it.

.Shri Morarji Desai: May I say that
I did not suggest that it was our
desire? If you want us to consider it,
then it is your function to do so, and
you may do so if you want to. That
was what I meant. I did not mean
that I was requesting you to do so.

Shri Amjad Ali: Do they offer any
correct definition of ‘income’?

Shri Morarji Desai: They do not;
they say that if we desire, they will
give it. Why should we desire? It is
their function to give it, if they want
us to consider it.

Shri Amjad Ali: We are finding it
difficult to understand what is in-
come.

Shri Ram Shankar Lal: We
consider it,

Shri Moerarji Desai:  Certainly,
everything that is put before us will
be considered.

shall

Shri G. P. Kapadia: Regarding the
UK Royal Commission, they went to
the extent of even stating that if an
attempt were made to simplify the
tax structure by the necessary de
finiticns, all the court decisions would
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become obsolete. That is the per-
tinent observation made by the UK
Royal Commission.

Shri Morarji Desai: They have also
said that no particular advantage
would accrue by defining the word

‘income’. That is the conclusion 1o
which the Royal Commission have
come.

Shri G. P. Kapadia: But in the other
paragraph they have gone to the ex-
tent of stating what I have stated
and the legislations of other countries
do contain these provisions.

Shri Morarji Desai: That is all right.
You can give your suggestions. .

Shri Amjad Ali; The Tyagi Com-
mittee had also experienced the same’
difficulty.

Shri Morarji Desai: That is why he
has given his dissenting note.

Shri G. P, Kapadia: I am
from paragraph 1083.

reading

“A real codification would make
the existing case law in effect
obsolete and lead to mtuch sim-
plification in expression.”.

Shri Morarji Desai: But they have
come to the conclusion which I nave
mentioned. Why should you not read
that also?

Shri Narendrabhai Nathwani: That
is very specific about defining income.
But this is only a general observa-
tion. .

Shri Morarji Desai: They say that
it is not possible to do so, and it i3
not useful to do so. This is the con-
clusion to which they have come. I
myself would say that if it were pos-
sible to codify it, it would certainly
be easy and it would simplify mat-

ters. Anybody can say that. DBut
it is not possible to do so.
Chairman: Now, the witness may

proceed to the nex; point.



Shri G. P. Kapadia: The next point
is that in respect of various matlcrs,
there must be statutory provisions,
instead of leaving the matters to be
dealt with by executive action.

Chairman: What are they?

Shri G. P. Kapadia: The particular
items relate to the allowance in res-
pect of speculation losses, and the
question of treating the cases of asses-
sments of non-resident, having posi-
tive provisions about avoiding double
taxation, having a specific provision
about apparent over-assessment, re-
moving the rigidity about the heads of
income and the allowance of expenses
etc: These are some of the items, and
I shall start first with the question of
the rigidity of the heads of income.

Today, we have got enumeraled
heads of income, and an item of ex-
penditure has to be related to a par-
ticular head of income. There are
several cascs where an establishment
expenditure is incurred, where a per;

son might have income from several’

sources. He might have a house pro-
perty, he might have shares of joint-
stock companies, he might have Go-
vernment securities, or he might have
business. It is very difficult to iden-
tify or relate each particular expen-
diture item to a particular activity.
A person employed as an employee
‘may be in charge of collecting rents,
or he may be collecting dividends, or
he may be looking after some part
of the business and so on. The real
test, in the opinion of the Chamber,
should be whether an item of expen-
diture, if it is related to any one of
the activities, is of a personal nature
or of a capital nature. If it is of a
personal nature or of a capital nature,
you must certainly disallow it. But,
if you introduce an element of 1igi-
dity in the allowance of expenses, and
then say, ‘No, this is the maximum
that you are allowed under the €xist-
ing section 9, this is what you will
get against inferest on securities and
so on’, then it will become very diffi-
cult. Instead of that, the charging

hd
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section enumerating heads of income,
shouid specifically say that the heads
of income have been enumeraied for
the purpose of defining what are ihe
sources of income which are brought
within the purview of taxation, but
so far as the allowance of expendiiure
is concerned, it will not be related to
particular heads of income, but will
be treated on the concept whether any
item of expenditure is of a personal
or capital nature. If it is not so and
if it is shown to the assessing officer
that it relate to any one of thesc ac-
tivities, it should be allowed, That is
the concrete suggestion made and the
Chamber requests that suitable am-
endment should be made in the rele-
vant sections of the Act,

Shri Morarji Desai: This is
pletely in contradiction to the
for defining what is expenditure.

Shri G. P. Kapadia; With the
greatest respect, the other suggestion
for defining expenditure was that there
are certain items of expenses which
have to be allowed or not, irrespec-
tive of whether they relate to one
particular had of income or mot. That
is a general concept which does not
at all affect the other suggestion that
there should be no rigidity, because
the other suggestion is with a view
to enumerate what are the items of
expenditure allowable and disallow-
able. If it falls under the category
of disallowable expenses, the question
of treating it under a rigid head does
not arise at all.

com-
plea

Shri Amjad Ali: Do you not consider
that what is stated in pages 8 and 9
of your memorandum goes beyound
what we are considering just now?

Shri G. P. Kapadia: The two items
are totally different. That has no-
thing to do with the consideration of
the expenditure tax }_discussed at pages
8 and 9.

Shri G. P. Kapadia: The concrete
suggestion that the Chamber has to
make in this behalf is for the revival
of sub-sections (3) to (5) of the
then existing section 23A which were



deleted by the Finance Aci nf 1857,
These sub-sections provide:

“where on an applicaticn pre-
sented to him in this behalf by a
company within the period of
twelve months referred to in sub-
section (1) or within thz period
of three months referred tc in
sub-section (2), the Commissioner
of Income-tax is satisfied, having
regard to the current require-
ments of the company’s business
or such other reqnirements as
may be necessary or advisable
for the maintenance and develop-
ment of that business, the declara-
tion or payment of a dividcad or
a larger dividend than that pro-
posed to be declared or paid
would be unreasonable, he may
reduce the amount of the mini-
mum distribution required of that
company under sub-section
(1) to such figure as he may con-
sider fit an further determine the
period within which such distri-
bution should be made”;

“if....an Indian company en-
gaged in the manufacture or pro-
cessing of goods or in mining or
in the generation of or distribu-
tion of electricity or any other
form of power js dissatisfied with
the decision of the Commissioner
of Income-tax under sub-section
(3), it may be application in the
prscribed form made within thirty
days of the date on which such
decision is communicated 1o it
accompanied by a fee of Rs. 100
require the Commissioner ¢f In-
come-tax to refer the matiter to
a Board of Referees . . .”

This formula worked very satifac-
torily, and in fact the po:ition was
that in respect of companies which

contributed to the production effort -

of the countyy, this dificult position
did not arise. Suggestions have been
made times out of number for a total
abeyance of section 23A as it at pre-
sant obtains for the period of the
Plan effort, but that is the not the
suggestion which the Chamber is
making now; the suggestion it is

making is of a limited nature, that
th2 scheme visualised by thesz sub-
sections which were delete should
be revived with a stipuiation that
there should be a reference straight-
way to the Commissionzr and the
Board of Referees should not be there,
The Commissioner should be the de-
ciding authority, and on the Commis-
sioner passing a suitable order in res-
pect of these matters, an appeal
should directly lie to the Income-
tax Appellate Tribunal. Beccause of
the want of such a heaithy provisioa,
what happens is that in respect of
certain companies where {he statuiory
percentage has not been declared and
no opportunity has been given for
that, a penal position obtains for no
fault of those companies. A pro-
vision of this nature is bound to sim-
plify the procedure completely. In
arriving at the distributable surplus,
the Chamber has enumerated 8 items
which have been given on page 12 of
the meinorandum which would te
taken into consideration, because these
are items according to correct accoun-
tancy concepts which must figure also
in determining the true and fair posi-
tion of a company even under the
Companies Act. It iz the humble
view of the Chamber that if the for-
mula which was obtaining under sub-
sections (3) to (5), to which I have
referred, is re-introduced by abolish-
ing the Board of Referees and re-
tainnig the Commissioner and a
specific provision is also made by
enumerating these items, which must
figure as items for deduction in arriv-
ing at the distributable profits, much
of the unnecessary hardship which at
present obtains will disappear, and to
that extent, it would simplly the pro-
cedure consiQerably.

Shri Morarji Desai: This point was
considered by the Tyagi Committee
and rejected.

Shri G. P. Kapadia: Yes.

Shri G. P, Kapadia: It is no doubt
true that the difficulties experienced
regarding renewals are being moved.
That is a distinct.improvement. But



the Chamber would suggest for con-
sideration the issue whether the pro-
position whether every firm should be
treated as registered or not. A firm
aifter all is no legal entity. It is made
up by the partners. That is, the
partners constitute the firm, and not
being a legal entity, the laws of other
countries provide clearly that there
is nothing like registered firm or
unregistered firm. This is the posi-
tion in many other advanced coun-
tries.. The legislation clearly provides
for a direct assessment on the part-
ners of the firm, and if every firm is
treated as a registered firm and this
taxing statute -fiction removed, the
effect would be that all unnecessary
litigation that comes in respect of
these firms would disappear.

Today there are cases of bona fide
firms existing which, because of some
delay in applying for initial registra-
tion, may lose the right of registra-
tion through no fault of their own.
There are cases of firms, deeds of
which may contain some clauses; talde
for example, a clause about a minor
having been introduced as a partner.
The partnership law says that he is
a partner only in the profits and not
in the losses. That overriding clause
might be there, but because in the
distribution of profits as well as los-

done, and the liability of every part=-
ner in respect of the partnership pro-
fits and the tax relating to those
profits must be joint and separate.
If these two safeguards are provided,
there ig no risk that the department
woud be running, and there would be
total simplification of procedure re-
lating to the firms. As I said in the
beginning, the firm is not a legal en-
tity as such. It is made up of the
persons who constitute it, and that is
why we would very strongly urge
the Select Committee to examine this
suggestion, and say that every firm
should be treated as a registered firm,
and having treated it as such, the
inherent right of the department to
go behind the partnership at any time
it likes should not be affected; at the

. same time, there should be joint and

ses, his share has been shown, deeds

have been rejected.

Shri Morarji Desai: How many cases
in number—are there like that?

Shri G. P. Kapadia: The Chamber
has come to know about a score of
them. In one particular case—I need
not mention it by name—it is a very
big firm of attorneys. Their regis-
tration application was rejected on
technical grounds. There have been
cases of this nature. As a safeguard,
in the interest of revenue, the Cham-
ber would submit that the statute
should provide that the department
should inherently have the right of
going behind the deed of partnership
to determine whether a genuine part-
nership exists or not. This should be

several liability of every person in
relation to the partnership profits.

Shri Amjad Ali: You want us to, do
away with the question of registra-
tion altogether.

Shri Morarji Desai: Even when the
registration 1is rejected, he says it
should be taken as registered.

Shri G. P, Kapadia: Perhaps 1 did
not make myself clear, but my sug-
gestion was that the procedure for
registration should be totally done
away with.

Shri Narendrabhai Nathwani: Under
the existing law, every year a firm
has got to be registered. but you say
even initially there should be no
registration.

Shri G. P. Kapadia: And the obliga-
tion to pay the tax on behalf of the
firm and the partners should be in-
troduced in the statute itself. If there
ig failure to submit a return or dec-
lare the profits, all the consequences
should follow.

Shri Amjad Ali: Apart from the
question of income-tax, under sec-
tion 72 of the Partnership Act, there
are obligations on the part of the
partners which they have got to ful-
fil. How .do you meet them? It is



not income-tax alone that matters, it
is the question of the other obligationg
of the partners also. Registration
gives you a very clear idea as to how
to do it. If you do away with regis-
tration, these complications will arise,
and we are not prepared for that at
this stage. :

Shri G. P. Kapadia: Perhaps he
refers to registration of firmg with
the Registrar of Firms, which is a
totally different matter from the re-
gistration with the income-tax autho-
rities. I am not at all hinting that
the Partnership Act should be affect-
ed and there should be no registra-
tion with the Registrar of Firms.
That is not the suggestion of the
chamber.

Then, the other important issue,
contained ‘1in pages 9 and 10 of our
memorandum, relates to remittances
of Indian nationals and taxation in
respect of the same. Our suggestion
is this. Today we are abolishing the
category of not ordinarily resident.
We have no objection to this, -

Shri Morarji D:..i: We have re-
ceived a lot of objections aginst this
from Indians overseas. They seem
to.be in a fright. So,.I want to un-
derstsnd this position.

Skri G, P. Kapadia: We have com-
mented on that also in connection
~ with section 6. We have also taken
into consideration the suggestion of
the Taxation Enquiry Commission.
Taking the position as visualised by
the amending Bill, the non-resident
who happens to be an Indian national,
may, when he comes over to this
country, not be conversant with the
legal requirements, and may straigh-
way become a resident, and as a result
of that, he may become liable in res-
pect of the remittances that he might
get in this country.

Shri V. V, Chari: No, please.

Shri G. P. Kapadia: Supposing an
Indian national staying in a foreign
country has earned income over a
period of years, becomes resident here,
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He has not been able to keep a de-
tailed record of his earnings in the
past. He cannot identify them with
particular years, because he did not
come within the purview of the
taxation of this country. He comes
over here, and receives the monies
into India, and the experience of the
Indian Merchants’ Chamber of such
cases is that the remittance made
would invariably be taxed, leaving the
Indian national who has come and
settled here to try and prove that he
did not earn the income during the

partirular years during which he
became a resident. The limited plea
we are advancing is this. We do not

want you to consider the persons who
are resident and who had their income
abroag and who want to take advan-
tage of this without accounting for
those profits. We only want to con-
sider the proposition from the point
of view of attracting these foreign
resources to this country. That is
the limited objective, and we want a
clarificatory section to be introduced
that where an Indian national who
has been a non-resident for a number
of years becomes a resident and
brings his life’s earnings, he will not
be taxed.

Shri Morarji Desai: They are not
taxed.

Shri G. P, Kapadia: That is a
matter of administrative action,

Shri Morarji Desai: It is all clear.
1 want to know yet a case where he
is taxed.

Shri V. V. Chari: In the present Bill
there is no provision at all or taxing
remittances. That is the way in which
the object is sought to be achieved.

Shri Morarji Desai: The moment you
put it on the statute-book, it will also
attract legal action by the other people
there. I do not know how you can do it.

Shri Narendrabhai Naithwani: Is it
the suggestion that the resident who
brings moneys from abroad should not
pay income-tax even on foreign income



earned during the period he was a
resident here?

Shri Morarji Desai: That is the sug-
gustion which is being made by the
people. I have had important discus-
sions with them. They want profit
both ways. I will not allow that.

Shri C. D, Pande: There are some
Indians who have gone abroad, who
are not likely to come Dback at all.
They have earned fortunes. If some
Indian wants to come back after ten
years stay abroad, having earned some
money, you ask him for the accounts
for the 10 years?

Shri Morarji Desai: We do not. He
comes with all his money here, and we
take it as his capital. We do not take
it as his income at all. What they
want is that from the next year on-
wards, they should still continue to be
partners in the foreign firms, and if
they receive income, that also must
not be taxed. There are two or three
things. They want to bring machinery
or gold here. I cannot allow that.

Shri V, V, Mariwala: Is there any
limit to their bringing their earnings
into this country?

Shri Morarji Desai: No limit. He
may bring any amount of money.
Ncbody is going to ask from where he
has brought it. We were formerly
asking people coming with foreign
currency. I say: let him bring it and

deposit here, why bother about it? If

he brings rupees, I will not allow him,
That is all.

Shri G. P, Kapadia: In view of the
clarification given by the hon. Minister,
I do not think that any further discus-
sion should ensue from our side.

Regarding the other suggestion of the
overseas people wanting exemption in

respect of income which they earn
even after becoming residents
here, the Chamber is not
at all for it. It cannot be justi-

fied and it would be a discrimination
against our own nations resident in
this country.

Shri Narendrabhai Nathwani: It is
not the desire of the Indians abroad
that while they become residents here,
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they should not pay tax over their
foreign income there. They are at
present exercised over the deletion of
that while they become residents here,
residents but not ordinary residents.

Shri Morarji Desai: If we find that
it acts adversely against them, we can
consider it, it is a matter which re-
quires very careful consideration.

Shri Narendrabhai Nathwani: I
want to dispel this impression that
they do not want to pay income tax
even after they become residents here.

Shri Morarji Desai: I had discus-
sions with them personally in Hong
Kong ahd in London and I have been
told that it is the position.

Shri Narendrabhai Nathwani: So far
as I have been able to gather from the
letters received by me, this is the only
aspect.

Shri Morarji Desai: There is no diffi-
culty about that. Formerly, the Re-
serve Bank was asking them about the
details of their capital. They found it
difficult and I can understand it. We
have said that it should not be done.
But you cannot make here a statutory
provision about it because that will
immediately attract action by those
Governments against them.

Shri G. P, Kapadia: By way of clari-
fication, I may say this. A non resident
becomes a resident but is not able to
bring all his income. If he brings in
any moneys later, which are unrelated
to the earning of income they should
not be taxed.

Shri Morarji Desai: How can I make
a distinction. If he satisfies me that
all these moneys were his past accu-
mulations, I am prepared to consider
it. I cannot do it automatically. The
position should be clear. A man in
another country has earned money and
accumulated money. But he has some
outstandings which he could not collect
when he comes over here. Then those
outstandings are collected and they
are brought in. I am prepared to
exempt him. But he must prove that
it is so. Otherwise, he will go on hav-
ing an income and will say that it is
all his past accumulations.

-



Shri M, A. Master: Your clarifica-
tion, Sir, is this. Immediately he
becomes a resident, he is liable to tax.
But if the proves satisfactorily that
the money that he brings at a subse-
quent date was not earned and is not
related to this period, you are quite
prepared to consider it.

Shri Morarji Deasai: Certainly. But
there too it would not be advisable to
put it on the statute.

Shri G, P, Kapadia: I will consider
the consequential clause relating to
clause 6 in the Bill about the overseas
residents when we are on this issue.
The period mentioned here is thirty
days while the taxation enquiry com-
mission had recommended a period of
90 days. This period may be suitably
increased.

Shri Morarji Desai: You are refer-
ring to the thirty days in sub-clause
(1) (¢).

Shiri G. P. Kapadia: There is another
suggestion, if you will kindly bear
with me. There is an ancestral house
which they cannot sell off. Because
of that, should he be deemed to be
resident? It will be tantamount to
maintaining a dwelling house. Should
he sell it off? This is some hardship
which merits consideration at your
hands. These are two issues relating
to the case of overseas residents.

Shri Morarji Desai :They will be
considered.

Shri G. P. Kapadia: May I invite
your attention to pages 10 and 11 of
our memorandum relating to exports
and taxation of non residents through
residents? Simultaneously, I may
consider pages 14 and 15 relating to
the assessment ot non
residents. In respect of the assess-
ment of the non residents the positive
sections of the Act are of such wide
nature. Ti give an example of an
extreme nature, if I import a dozen
fountain pens from abroad from a
manufacturer, I can be treated as an
agent. That is the logical meaning of
the provision. But there are a number
of circulars which the Central Board
of Revenue have issued regarding the
assessment of profits in respect of the
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exjort  activities as well as
import activities. A number of cases
of hardship are also brought to the
notice of the Central Board of Reve-
nue and they are dealt with from time
to time. But there is a general com-
plaint that without having a statutory
provision in the Act itself about asses-
sability in the case of persons who are
to be treated as agents of non resi-
dents, a real difficulty survives and
that is a great handicap to the Indian
national because what happens is this.
According to the terms of the agree-
ment between the non resident and
the resident, the liability for tax, if
any, is on the resident and if any pro-
ceedings are started against an agent
who is treated as such under the Act,
the position of the resident becomes so
difficult that at times he may make a
loss as a result of these provisions.
The principal is a non resident. There-
fore, the Chamber has suggested that
in respect of the non-resident we
should either have the formula which
obtains in sections 368 to 375 of the
UK legislation where the transaction
between a principle and a principal is
exeluded and unless a person acts as a
defacto agent of a foreign principal
and acts for him and on his behalf,
he will not be taxed. These sugges-
tions have been continuously made
right rom 1938 and inspite of these
representations from practically all
sources, the matter has been dealt
with every time by Board circulars.
The concrete formula of the Camber,
as suggested with regard to the asses-
ment on non-residents, appears on
pages 14-15, and the whole formula
within inverted commes appears on
page 15. It runs as follaws:

“If the dealings between a non-
resident and a resident are on the
basis of transactions between prin-
cipal to principal, irrespective of
the mode or place of payment,
such cases shall not be brought
within the purview of sections 42
and 43 and shall not be construed
as amounting to business connec-
tion unless the resident has the
legal authority and as a result
thereot actually exercises such



authority to enter into contracts
on behalf of non-residents or
maintains stock of goods on behalf
of the non-residents with a view
to enable him to execute orders
from the customers . . ”

Then we have excluded the cases of
brokers which is so according to the
present legislation and then in the
end we say:

“The liability of an agent for
taxes due by the non-resident
principal should be confined to the
amount of tax actually due from
the non-resident. Further, the
amount as paid by the agent by
way of tax on behalf of the princi-
pal should be allowed as a busi-
ness expense in the assessment
of the agent.”

This suggestion has been made with a
view to provide a remedy for the rea-
son that the Supreme Court judgement
says that if there is a bad debt
arising as a result of the payment of
tax on behalf of non-residents, it is
not allowable. It would be a regl
hardship, and in the opinion of fhe
Chamber if the principles which are
enunicated in the Board’s circulars are
accepted, there should bé no reason
why they should not be embodied in a
suitable form in the statute itself,
because that will completely abolish
all sorts of controversy and difficul-

K
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{ies. g

Shri Morarji Desai: What about

the collusion?

Shri G. P, Kapadia: I do not think
there could be any sort of collusion
between a resident aad a non-resident.

Shri Morarji Desai: I think there
is far more collusion between resi-
dent and non-resident in this country
than between resident and resident.
The less T say about it, the better.

Shri Amjad Ali: This was canvas-
sed before the Tyagi Committee and
rejected.

Shri Morarji Desai: It was not con-
sidered by the Tyagi Committee, and
that is why he says that the note
should be accepted.

Shri G. P. Kapadia: The Chamber
mentions that this is not the view
given in my individual capacity, but
that it is the Chamber which repre-
sents the views.

Shri Morarji Desai: The question
is whether the view, by itself, is
weighty or not: not from where it
comes.

hri G. P, Kapadia: This view has
accepted in foreign countries. In the
United States and in the United King-
dom, these principles have been
accpeted.

Shri Morarji Desai: We need not
compare .ourselves with the others. It
is not going to be a very happy thing.
Let us stand on our own.

Shri G. P. Kapadia: The next point
is .regarding the question of re-open-
ing an assessment and our observa-
tions are contained at page 16 of the
memorandum. According to the pro-
visions of Section 209 (4)(a) of the
Companies Act, books of account have
to be kept only for eight years,

Shri V. T. Dehejia: Is there any-
thing in the Companies Act which
says that these records cannot be
kept longer?

Shri G. P. Kapadia: When the
legislation asks for. keeping the books,
and imposes a statutory requirement,
does it not follow by implication that
a person who does not keep accounts
for more than eight years will be un-
der no disability and no penalty?

Shri Morarji Desai: No penalty for
the honest man. But any dishonest
mapn must suffer and undergo penalty.

Shri G. P. Kapadia: The point rais-
ed by the Chamber is that a provis'ion
like this for an indefinite re-opening,
will result in a greater hardship to
the honest assessees who migh.t have
dealt with such persons who might be
the evaders and because the books
are not available their case is also
likely to be reopened.

Shri Morarji Desai: That. i.s whx;
we put a iiability on every citizen no



10 deal with evaders and dishonest
people. Then only we will become
all right. Not that you do not know
it; you know it very well, more than
anybody else.

Shri G. P. Kapadia: I could unot
know, because my clientele are of a
very different type.

Shri Morarji Desai: No client is
above it. Ome cannot make a sweep-
ing statement like that!

Shri G. P. Kapadia: Well, I for my
part, would not make a statement as
the Hon_ Minister makes it,

Shri C. D. Pande: The hon. Finance
Minister said that in respect of those
who keep accounts, their books can
be re-opened even after eight years.
But there are a Ilarge number of
people who are salary-earners and
who have no books and who have no
accounts. We should make some sort
of allowance for that aspect of the
matter, ’

Shpi Morarji Desai:

people are they?

Shri Amjaq Ali: In the case of
salary-earners, there is no difficulty.

How many

Shri Morarji Desai: At present, you
can open at any time. Even in 1970,
you can open for 30 years. The pre-
sent provision restricts it only to 16
years at any time, and that too if the
income is more than a particular
amount.

Shri C. D. Pande: Bafore the war,
it was four years. After the war, it
was extended. Otherwise, 16 years is
an abnormal thing. It is too long a
period. Even for ordinary commer-
cial people like shopkeepers. it be-
comes almost impossible to keep
books for 16 years. It should be eight
years only,

Shri Morarji Desai: Well, those
who want to keep it like that will
keep. Otherwise, they need not keep
it.

Shri M. A. Master: I want to make
one submission. I fully appreciate
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what the hon. Minister has said in re-
gard to collusion. But what the
Chamber has in view is, there are
also honest men and so we believe
that they require protection.

Shrimati Tarkeshwari Sinha: The
department must have evidence to re-
open any case.

Shri Morarji Desai: All
men must be given protection. I am
prepared to make that categorical
statement. I want to see a day in
this country where everybody will be
honest and Government will not sus-
pect anybody.

Shri Amjaq Ali: Let us know from
them what kind of difficulty is visu-
alised by them. .

Shri M. A. Master: We have to
deal with the world as it is, and we
cannot expect the world to be diffe-
rent.

honest

Shri Morarji Desai; I am tirying
to proczed in that direction and see
that the Government should make a
beginning. I do not say that the other
men should make a beginning. I
should make a beginning; we have
already made a beginning in the mat-
ter, namely, incomes not exceeding
Rs. 75,000, not being examined every
year; we want to extend it further
providéd we are enabled to extend it.
I would not like to challenge any-
body’s account; but I should not be
made a fool for trusting a man!

Shri M. A. Master: If you pardom
me for saying it, your position is, vou
are not looking to all the things.
There are a number of people who
are honest.

Shri Morarji Desai: Well, the in-
come-tax officer has got to be protect-
ed. Will you trust an income-tax ofti-
cer if he trusts every-body? You
will then say, ‘“No, there is some-
thing, hankey-pankey about it.” The
poor man is in a difficult position. I}
is very easy to have a go at Mr. Charli,
but it is very difficult for him to de-
fend himself. That is the position in
which he is.



Shri G. P. Kapadia: I want to
make another observation that the
Direct Taxes Administration Enquiry
Committee have not recommended

changes of this nature at all. I will
now proceed to the next issue.
Shri Morarji Dssai: I would not

like to go beyond what Parliament
likes to. I cannot plead for a thing
which I know Parliameat docs not
support. Then they will suspect me!

Shri G. P. Kapadia: For smaller
people, the total limit laid down is
Rs. 1 lakh, and the assessment period
is 16 years. That would cover even
very small cases, because dividing
Rs. 1 lakh by 16, it comes to about
Rs. 6000 per year.

Shri C. D. Pande: Is it the sum
total of all the 16 years together?

Shri V. T. Dehejia:
escaped income,

Sum total of

Shri G. P, Kapadia: The escaped
income should be of the oider of
Rs. 1 lakh in the aggregate in a period
of 16 years. Will it not rope in very
small people?

Shri V. T. Dehejia:
8 tp 16 years.

Shri V. V. Chari: The present posi-
tion is much worse; it is not 16 years
but without limit of time as at pre-
sent.

The period is

Chairman:
proposal?

Shri G, P. Kapadia: My specific
proposal is, to keep out the cases of
small people, the aggregate limit
should be increased.

Shri Mozxarji Desai;: By how much?
I do not want one man to be harassed
even if 100 people escape, but I do not
want to be stupid. What is your sug-
gestion? We will consider it.

Shri G. P. Kapadia: The aggregate
may be of the order of Rs, 5 lakhs or
the period may be reduced.

What iz

Shri Morarji Desai: It is the con-
cealed income and not the total in-
come.

your specific
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Shri V. T, Dehejia: Clause 149(1)
(iii) says, the period is 8 to 16 years.

Shri G. P. Kapadia: It says not
more than 16 years. It can as well
cover 16 years. I think there is a
total misunderstanding in debating
this clause. When the clause says it
is to be more than 8 years and not
more than 16 years, the whole period
of 16 years has to be taken into con-
sideration. There is no question of
taking the difference between 8 and
16 years.

Shri V. T. Dehejia: The last lire
of the clause says “within the afore-
said period”. So, 8 to 16 means it
will apply to 9, 10, 11, 12, 13, 14, 15
and 16, but not to 1, 2, 3, 4, 5, 6, 7
and 8.

Shri G. P. Kapadia:
be the 'interpretation.
ready included.

That cannot
1 to 8 are al-

Shri Morarji Desai: If it is not
clear, we will make it clear.

Shri Radhyeshyam Ramkumar
Morarka: There seems to be some
misunderstanding about this point.

It Shri Dehejia is correct, it means,.
for the last eight years, you can re-
open an assessment if in one year the
escaped income is Rs. 50,000 or more.
If you want to go up to 16 years, you
can reopen only from the eighth year
up to 16 years provided the aggregate
escaped income in that period is Rs. 1
lakh. What happens in a case where
th= income escaped during the first 8
years is about Rs. 60,000 and in no
year it is Rs. 50,000 and again during
the period between 9 and 16 years,
the escaped income is Rs. 40,0007 The
aggregate for the 16 years comes to
Rs. 1 lakh, but it does not come under
sub-clause (ii).

Shri Morarji Desai: We will give
more thought to it and find out. There-
are two question. One is whether you
want this re-opening or not, If the
Select Committee does not want any
reopening, it is a different matter.

Shri Amjad Ali: The Select Com-
mittee wants reopening.



Shri Morarji Desai: If reopening
is to be made, under what conditions
it should be made should be carefully
considered by us and laid down, so
that there is no harassment. We will
consider it at that stage.

How do you come to the conclusion
that the income invaded is Rs. 50,000
-or more without examining the
accounts? Is it only presumption or
doeg it require proof before it is re-
opened?

Shri V. T. Dehejia:
‘have to be recorded.

Shri G, P. Kapadia: The only con-
crete suggestion the Chamber wants
to make in this regardg is this. As I
said, the Direct Taxes Enquiry Com-
‘mittee has not recommended reopen-
ing. If there is going to be reopen-
ing .

The reasons

Shri Morarji Desai: You can take
it for granted that there is going to be
reopening.

Shri G. P. Kapadia: Then the period
which is too long may be suitably re-
duced or the income figure may be
suitably increased. I would not spe-
-cfy the exact figure.

Shri Morarji Desai: The present
-period is indefinite. We are limiting
it now. By how much it should be

limited is a matter for the Select
Committee to decide.
Shri Amjad Ali: Some drafting

changes also should be made.

Shri V. T. Dehejia: Shri Kapadia
said that the Direct Taxes Enquiry
Committee has not recommended any
change. But the present position is
much worse.

Shri G. P. Kapadia: That is limited
to the period 1930 and 1947.

Shri Morarji Desai: This is an im-
provement upon the present position.
But Shri Kapadia wants further im-
provement, The Direct Taxes Enquiry
Committee has not recommended any
change. It means they do not want it
to be made easier. Tt does not help
you at all.
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Shri V. T. Dehejia: In other coun-
tries like UK., USA and Canada,
there is no limit.

Shri G. P. Kapadia: In other coun.-
tries, therg is a clear distinction made
between cases of fraud and cases
which do not involve an element of
fraud. There is no time-limit in res-
pect of cases where a fraud could be
proved, but in respect of cases where
fraud could not be proved, the period
is not more than six years.

Shri Morarji Desai: That also is an
assumption. The fraud has to be
proved after examination.

Shri G, P. Kapadia: For that, if I
may remind the members of the Com-
mittee, old section 34 said that there
should be definite information before
the assessing authorities for reopening
a matter,

The next item relates to beneficial
and real income. Ip this connection,
may I invite your attention to the ok-
servations made by the Income-tax
Investigation Commission?

Shri Morarji Desai: How is the
real owner to be found out? It has
to be attached to the property.

Shri G. P. Kapadia: The Act may

take the power to find out the real
owner.

Shri Morarji Desai: You are mak-
ing it more cumbersome.

Shri G. P, Kapadia: Not at all.
Kindly refer to paragraph 183 of the
Report of the Income-tax Investiga-
tion Commission. Ultimately they
recommend: “The shareholder is the
person beneficially entitled for the
time being for the share or dividend
payable in respect thereof”. Accord-
ing to the Income-tax Act there are
provisions even for the directors and
others to disclose the beneficial hold-
ings and also de facto holdings in res-
pect of which there would be bene-
ficial holdings would have to be stat-
ed. It is only a side issue that has
been considered by the Inceme-tax
Investigation Commissicn. Is it the
real income of a person that i3



attempted to be taxed or is it some-
thing else that is to be taxed under
the Income-tax Act? Is the Income-
tax Act a taxing statute on notional
income or is it a taxing statute on
beneficial and real income of a per.
son?

Shri Morarji Desai: The attempt is
to tax the income received by a per-
son, neither notional nor beneficial nor
anything else. We do not want to
tax any income which is not received
by a person.

Shri G. P. Kapadia: If that princi-
ple is accepted, as it has been in res-
pect of a number of cases, recently
some High Courts have decided and
that principle has been enunciated by
the Privy Council in the Bejoy Singh
Badhuria’s case where the dictum laid
down is that it is what reaches the
individual as income that is actually
intended to be charged. There are a
number of cases where a notional
charge has been ‘made.

Shri Morarji Desai: Courts do not
lay down the principles, they only*
interpret the law that is made. That
is not relevant in framing an Act.
What is relevant here is that we have
to find out the language which con-
veys our intention correctly and which
is not liable to several kinds of inter-
pretation., We should also try to see
what our intention is in levying a

particular tax. These two things
have to be clarified. High Courts
only interpret what is said. They

cannot say that we cannot impose a
tax in a particular way. They can
say if it is against the Constitution,
but then the Constitution can be
amended. You cannot say that the
decision of a High Court is binding
on Government for all future pur-
poses; it is binding for all past pur-
poses. After all, Parliament is sup-
reme, not the High Courts,

Shri G. P. Xapadia: Is it the inten-
tion to tax what does not reach a per-
soen as income?

Shri V., V. Chari:
rircumstances.

Under certain
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Shri G. P. Kapadia: What are those
circumstances?

If it does not reach him, how can
you change?

Shri V. V. Chari: In legal avoid-
ance cases we have to,

Shri Morarji Desai: We should pro-
vide for that,

Shri V. V. Chari: Shri Kapadia
does not say to which particular pro-
v'sion he is referring. He is saying in
a general way.

Shri G. P, Eapadia: The dividend
income continues to be taxed in the
hands of fhe shareholders because the
purchasers would not have transfer-
red the shares to their names.

Shri Morarji Desai: How do
know?

Shri G. P. Kapadia: Is it the fault
of the seller that the purchaser does
not transfer it in his name?

Shri Morarji Desai: It is the busi-
ness of the registered shareholders
to pay the tax. If the registered share-
holders do not want to pay the tax
they must see that the shares are trans-
ferred in proper time to the persons
they want to transfer.

Shri G. P. Kapadia: They have no
control over tranfers. They simply
sell and deliver the shares. It is for
the purchasers to get them transfer-
red.

Shri Radheshyam Ramkumar
Morarka: Before they part with the
dividend they can make it a condition
that the purchasers must have the
shares transferred in their names.

we

Shri Morarji Desai: The dividend is
received by the registered share-
holders. They need not part with it
without deducting the income-tax.
How am I to locate the man? I am to
Jocate the actual man and not a per-
son who is in somebody’s imagination.
It is the actual income that is being
taxed. ’

¢hri G. P. Kapadia: An actual ex-
ample is dealt with on page 18, and

'



that relates to assessment relating to
ownership flats. Here, the real in-
come or use of the flats in question is
within the entire purview of the per-
son who has bought the flat and it
does not belong to the company. The
company has parted with it and it
has taken valuable consideration for
it. In a number of cases assessments
have been 'made both on the company
which acquired the initial lease in
its name and also every flat owner—
under section 9 on the company and
every flat owner under section 10 or
12. That is a clear case of double
taxation.

Shri Morarji Desai: Send me those
cases, I will set them right.

Shri G, P. Kapadia: I feel grateful
to you for that. But the concrete
suggestion of the Chamber would be
that in respect of ownership flats, if
they have been acquired by a company
if not by a co-operative society—the
statute exempts a co-operative
society—

Shri Morarji Desai: We cannot
consider a company on those lines.
You send me the cases and I will
set them right immediately, I do not
think there are cases like that. It is
obviously a wrong thing to charge
the company for the whole rent and
.unless also charge the individual
owners. How can it be rectified by
any provision in the law?

Shri G, P. Kapadia: The depart-
ment requires that there should be
regular transfers executed, under the
Transfer of Property Act, by the
company to the flat holders. They
are all done on leases. The main
lease remains with the company and
the sub-leases are executed on the
same terms.

Shri V. T. Dehejia: How do you
call them ownership flats?

Shri G. P. Kapadia: Because the
right to use the flat or let it out rests
with them. The landlord himself is
a lessee, he is not a proprietor. The
owner will be the Government.
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Shri Morarji Desai: Then the land-
lord can transfer the lease.

Shri G, P. Kapadia: The lease
transfers have been made. But they
have nof been recognized. That is to
say, the sub-leases have not been re-
cognized.

Sari Radhkeshyam Ramkumar
Mo:arka: The lease cannot be trans-
ferred to one person when there are
50 persons in the building. A part of
it can be transferred.

Shri G. P. Kapadia: A part of it is -
transferred.

Shri Morarji Desai: Then it is a
matter of rectification; not a question
of law,

Shri G. P. Kapadia: I know at least
three such cases.

Shri Morarji Desai: Send them on
to me. I will look into them care-
fully.

Shri G. P. Kapadia: With regard to
recovery proceedings, on page 19 we
have stated that the financial impli-
cations may be considered. They
will, of course, be considered by Gov-
ernment, We have nothing to add,

Then I come to the question of bar
on double taxation, pages 19-20. I
am referring to a general bar to
double taxation. We want a positive
provision in the Act to say that there
will not be double taxation in res-
pect of any income. This particular
issue emanated as early as 1938 when
the late Shri Bhulabhai Desai sub-
mitted a concrete proposal to have a
section in the Income-tax Act itself
to prevent double taxation.

Shri Morarji Desai: Because he
said it, it does not become law. He
was also a large income-tax payer.
When the interests are conflicting,
one cannot take, or be guided by, the
views of one party alone. If a com-
pany is taxed and its individual mem-
ber is taxed, that is double taxation
and it should not be there. But if you
bring in many things, double taxa-
tion cannot be avoided. I am levy-



Ing excise duty on raw materials and
then on finished products. It is double
taxation, Sometimes there is even
treble ‘taxation,

Shri G. P. Kapadia: I am quotiag
a very limited issue before the Select
Committee and I am requesting for
a positive provision on the lines of
similar provision in the United King-
dom, which reads as under. It may
merit your attention. The section it-
self indicates the position. When, on
the one hand, an attempt is made {o
re-open assessments for an indefinite
period, for a very long period, as a
counterpart of it, there must be pro-
tection for the tax-payer, by having
statutory provision for a bar against
double taxation. There should be no
objection to having such a provision
in the statute book. Section 65 of
the UK Income Tax Act reads as fol-
lows:—

“(a) A person who, either on
his own account, or on behalf of
another person, has been asses-
sed to tax, and is by any error'.
or mistake again assessed for the
same year for the same cause
and on the same account, may
apply to the General Commission-
ers, acting for the division in
which the erroneous assessment
was made, for relief, and the
Said Commissioners on proof to
their satisfaction of the double
assessment, shall cause the said
assessment, or so much thereof
as constitutes a dqouble assessment,
to be vacated.

(2) If it appears to the satis-
faction of the Commissioners of
Inland Revenue that a person has -
been assessed more than once for
the same cause and for the same
vear, they shall direct the whole,
or such part of any assessment
as appears to be an overcharge
to be vacated, and thereupon the
same shall be vacated according-
1y.

(3) If it is proved to the satis-
faction of the Commissioners of
Inland Revenue that any such

»

43

double assessment as aforesaid
has been made, and that payment
has been made on both assess-
ments, they shall order the
amount of the over payment to
be repaid to the applicant.”

Shri Morarji Desai: Have you any
one case in mind?

Shri G. P. Kapadia: In the past
there have been cases where because
they déd not appeal in time, they
were time-barred. There one has no
remedy.

Shri Merarji Desai: The question
of time bar should not be brought in
here. I do-'not want double taxation
and I do not think Government
should plead limitation in this mat-
ter. After all, Government can re-
cover their money at any time, be-
cause there is no limitation for Gov-
ernment,.

Shri G, P. Kapadia: If the princi-
ple is correct, what is the harm in
giving limited relief of this nature by
having a positive provision in the
Income-tax Act? '

Shri Morarji Desai: If you send us
a concrete case between now and the
next few months, we will consider it.

Shri G. P, Kapadia: I am very
happy to hear it., The size of our
country being what it is, the neces-
sity for such a clause need not be
over-emphasized. In England they -
have already incorporated such a
provision.

Shri Morarji Desai: We know how
assessments are made in England.
They are not contested as much
as you contest them here. They
do it suminarily, Appeal is also dis-
posed of summarily. Therefore, they

have provided for this, We do not
do that here.
Shri G, P. Kapadia: With great

respect, I may say that it applies- both
to the tax-payer and the tax-gather-
er.

Shri Morarji Desai: I did not say
that it applies only to one, I never
said that.



Shri M, A, Master: If greater in-
dulgence is shown to the assessees, it
will make a lot of difference.

Shri Morarji Desai: What is the
indulgence shown to the tax-gather-
er

PR

Shri M. A. Master: If I have to pay
some income-tax in England and if
1 carry my form, I will receive all
possible help fronmi the authorities. If
1 could get the same amount of help
in my country, it will make a lot of
difference.

Shri Morarji Desai: Here also we
should give immediate relief, Here
also we are trying to see that the

references are disposed of quickly
and nothing is kept pending for more
than three years. In most of the
cases we have been doing that.

Shri G. P. Kapadia: The next issue
is double taxation on registered firms,
which has been commented upon on
page 20. The Law Commission have
recommended that registered firms
should not be taxed separately. 1If
the extensive observations which I
have made earlier about the auto-
matic registration of firms is accept-
ed by the Select Committee, then all
non-registered firms would automa-
tically disappear. In this context, we
fully endorse the views of the Law
Commission.

Then, apparent over-assessment has
been referred to on page 20.

Shri Morarji Desai: How is it
double-taxation?
Shri G. P. Kapadia: When two

partners constitute a firm, that firm

as such is not a legal entity.

Shri Morarji Desai: Why should it
not be?

Shri G. P. Kapadia:
present law.

That is the

Shri Morarji Desai: Then we should
change the law. I do not want such
a sort of law. I do not know why it
should be so. Joint firm income
should be taxed at the higher rate.

44

Shri Radheshyam Ramkumar
Morarka: In the case of registercd
firms, for income above Rs. 40,000

they have to
in the rupee,

pay about two annas

Shxi V. V, Chari: Because they get
the benefits of registration, as com-
pared witl. cther businessmen.

Shri G, P. Kapadia: There is no
question of benefit. This income is
of the partners and should be taxed
in their hands.

Shri Morarji Desai: When was this
tax imposed?

Shri G. P, Kapadia: It was introdu-
ced in the 1957 Budget. You may
kindly consider it.

The next point is about apparent
over-assessment. Here I am not dis-
cussing the question of double taxa-
tion. Suppose, some over-assessment
is found out, either through a mis-
take or through an oversight an item
of income which was not taxable
was accounted for wrongly, Then for
such a case we suggest that a positive
provision be made on the lines of
section 66 of the UK Income-tax Act.

Shri V. T. Dehejia:
vision.

Shri G. P. Kapadia: We do not have
it.

Shri Morarji Desai: Over-assess-
ment should be set right. My instruc-
tions to the officials now are that they
should tell the assessees if something
is wrongly put. They must take it
out.

Shri G. P, Kapadia: For want of a
provision we have no remedy now.

Shri Morarji Desai: The Income-tax
Officers’ business is not only to find
out the deficiencies but that also and
if the assessees get their forms filled
up by the Income-tax Officers and
not by the experts, this could be more
easily done. But they want to do the
other things.

Shri G. P, Kapadia:
designation of a different nature.
do not claim to be experts.

We have a pro-

Expert is a
We



Shri V. T. Dehejia: If you will refer
to clauses 154 and 255, you will find
that both of them provide for cor-
reeting the mistakes,

Shri G. P. Kapadia: That is a
counterpart of the existing section 35.
It relates to a mistake apparent from
record. It does not embrace an ap-
parent over-assessment or inclusion of
a wrong item of income,

Shri Morarji Desai: We can word
that section like this.

Shri G. P, Kapadia: The Select
Com:iltee may kindly take into con-
sideration the phraseology of section
66 of the UK Act.

Coming to gratuity payments, there
is a bit of discrimination in favour of
the Government employees.

Shri Morarji Desai: This is a matter
which is being considered very care-
fully. That is all that I can say.

Shri G. P. Kapadia: Then I will not
comment upon it.

'y

Shri Morarji Desai: It is difficult to
say beyond that because I have not yet
come to a conclusion.

Shri G. P, Kapadia: We do not want
indiscriminate relief. That may be on
the same basis. A ceiling may be laid
according to the Government rules.

Shri Morarji Desai: It is not exactly
discrimination. Nobody should escape
this. Therefore this has got to be
considered very carefully.

Shri G. P. Kapadia: You may put
a ceiling according to Government
rules and that ceiling may be allowed
and nothing more.

I will then pass on to the next item
about the Appellate Assistant Com-
missioners being put under the Minis-
ter. According to the hon. Minister
the question may not come within the
purview of the Committee, but if you
permit me......

Shri Morarji Desai: I did not say
that this does not come within the
purview of the Committee. I said
that my mind is made up about this.
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Whan I say ‘my mind’ it means that
a Cabinet decisicn has been taken
already. It is not strictly my mind,
because if it is my mind the Cabinet
can set it aside. It is a matter which
has been examined in all its aspects.
Th2 Law Commission has said certain
things about this and then this thing
or that thing has said about it. All
that was put before the Cabinet and
after that the Cabinet has come to a
decision.

Shri Kapadia: 1 would rather leave
it then. It is no use taking the time
of the Committee over that.

On pages 22 and 23 we have made
a specific suggestion about a statutory
provision for the passing of an order
and copies being sent to the assessees-
within thirty days.

Shri Morarji Desai: I
ought to be done.
net be done?
tutory?

think this
Why should this
Why not make it sta-

Shri V. V, Chari: Why do you want
a statutory provision?

Shri G. P. Kapadia: For the reasons
stated in the memorandum. Orders
are passed even months after the
demand is made. We want to put a
stop to that.

Shri Morarji Desai: Why should it
not be made statutory?

Shri V. V. Chari: Suppose, the case
goes to the High Court or to the
Supreme Court. Then, for this techni-
cal thing that we did not give the
copy of the assessment order within
thirty days, the whole proceedings.
will be declareq void.

Shri Morarji Desai: Then I will sack
the Income-Tax Officer.

Shri V. V. Chari: But meanwhile
Government revenue may be lost.

Shri Morarji Desai: Today they do-
not mind if time is taken. They give
an explanation saying that this could
not be done or that could not be done.

Shri V. V. Chari: There is a danger
to the reyenue wf the State.



Shri Morarji Desai: There is no
danger to that. The danger is only
to the officer concerned.

Shri G. P. Kapadia: How does he
arrive at the demand without passing
an assessment order?

Shri Morarji Desai: Why should he
not give it within 15 days or 30 days,
I do not know?

Shri V. T. Dehejia: Here the thirty
days mean thirty days from the date
©of last hearing.

Shri Morarji Desai: Thirty days is
not the criterion. The point is that
there must be a limit within which
this should be done. There should be
a statutory limit. What that limit
should be we should carefully consi-
der. We do not decide that today.
But they should be pinned down.

Shri Amjad Ali: Are you

) having
difficulties about copies?

Shri Morarji PBesai: -~ Why shoula
there be any difficulty about copies?
Is not the assessee entitled to receive
an order? On what basis has he to
pay? He has to pay on the basis of
that order. Within what period that
order should be given we should
consider carefully.

Shkri G. P. Kagpadia: Then regarding
definitions, I have a general submis-
sion to make. The definitions relating
to business have now been put under
clause 43. I would request that they
be transposed to clause 2 bzacause all
definitions must_appear at one place.

Shri Morarji Desai: That may be
considered.

Shri G. P. Kapadia: We have re-

quested for non-taxation of bonus
shares issued to preference share-
holders as preference shares.

Shri Morarji Desai: Preference

shareholder; are not entitled to any-
thing more than what is prescribed
When they get the bonus they must
pay.

Shri G. P. Kapadia: The Taxation
‘Enquiry Committee has very strongly
opined that there is no increase......
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Shri V. V. Chari: About
bonus shares and not
bonugs shares.

ordinary
preference

Sari G. P. Kapadia: They do not
make any distinction at that time bet-
ween a preference shareholder and
an ordinary shareholder.

Shri Morarji Desai: The only dis-
tinction is whether the person who is
taxed is capable of paying it not only
during that year but from year to
year. I have three criteria, namely,
that the person should be able to
pay, that it should increase every
year and that the person concerned
must be in a better position to pay

every year. That is my criterion,
Otherwise what is justified? Nothing
is justified.

Shri G. P. Kapadia: Possibly in

your view the preference shareholder
is a dignified debenture holder.

Shri Morarji Desai: Then let him be
a debenture holder.

Shri G. P. Kapadia: That is why
you want to tax him. Then let me
go to the next point regarding with-
drawal of the full exemption relating
to charity trusts. It has been com-
mented upon on pages 24 to 2T7.

" Shri Morarji Desai: There are two
points. One is about 25 per cent.
What is the other?

Shrj G. P. Kapadia: One is about
25 per cent and the other relates to
the enabling clause for making the
charity available to the relatives also
or to the members of the family als».

Shri Morarji Desai: Then it is no!
charity. On that score I do not think
it can be called charity.

Shri G. P. Kapadia: Even the
Supreme Court has held that if it is
an enabling clause only......

Shri Morarji Desai: The present law

enables that.  Therefore, we a:x
changing it. That is how things ate
escaping.



Shri G. P. Kapadia: Would there be
any objection to not to disturb the
position relating to the trust already

Shri Morarji Desai: There also no
such thing can be done. All trusis
must be covered.

Shri G. P. Kapadia: I am adding a
proviso here: provided they regularise
the provisions, delete the relevant
clauses so that they could be effective
at all times.

Shri Morarji Desai: Let them do it.
Let them do so before this Bill is
passed. Then the matter gets finished.

There is one thing which I want to
understand. There is a little confu-
sion in my mind which I want tc
clarify. Is it not intended by this
clause to give exemption to a charita-
ble trust which earns its income from
the activities which relate to the chari-
table purposes as specified in the In-
come Tax Act? If the activity from
which it earns its income is not related
to the purpase of the charity, thgh
it is wrong. Then, what is the meaning
of the charity? I do not understand
that. Why should that be so? That
is entirely wrong. If all the compa-
nies turn into charitable trusts, I shall
be happy.
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Shri V. V. Chari: If only some com-

panies turn into charitable trusts, then
there will be unhealthy competition.

Shri C. D. Pande: The trustee should
have no connection with the manage-
ment of the trust.

Shri Morarji Desai: That should be
provided. The trustee or the benefi-
ciary or the person who has made tke
trust should have nothing to do with
the management.

Shri C. D, Pande: They should not
draw any advantage out of it.

Shri Morarji Desai: You could put
a Government nominee there. Wc
should safeguard against the misuse.
When the trust is exempted from ir.-
come-tax, they can make all sorts of
payments, salaries and other things.

654(E)LS—4.

They would escape everything. That
must not happen. That we should
safeguard. We must safeguard its .
misuse because it can be properly

misused.

Shri G. P. Kapadia: There is ano-
ther side-issue. In considering the
criteria for earning business, if it gets
advertisements for a brochure or
holds a promise to collect funds
then that would be treated as business.
Actually, cases have occurred when
proceedings were started.

Shri Morarji Desai: Whatever in-
come it gets for its charitable par-
poses ought to be exempted. But the
charitable purposes must be such as
are specified in the Income Tax Act.

Shri Amjaq Ali: Clause 11(1) (i)
(a) reads:

“income derived from property
held under trust wholly for chari-
table or religious purpose...... »

That income you are going to
exempt. But, if a part of it is not for
charitable or religious purposes, then
you are not going to exempt it.

Shri Morarji Desai: Then, it will
not be exempted.
Shri Amjad Ali: Why punish the

‘whole’ for the sake of the ‘part’.

Shri Morarji Desai: Because it is
not for charitable or religious pur-
poses. Let them take out that part
from it. Why should they benefit at
the cost of charity?

Shri Amjad Ali: We are going to
penalise the ‘whole’ for the sake of
the ‘part’.

Shri Morarji Decsai: There is the
obvious remedy. Let them make a
separate trust. I do not see why the
trust should be mixed up. Anyway,
we will consider at that stage.

Shri Amjad Ali: There
clauses 11 and 12.

are i{wo

Shri Morarji Desai: We will consi-
der it.



_Please do not take it what I have
said now is going to be accepted.

Shri G. P. Kapadia: No, no. This is
only a discussion. '

Shri Morarji Desai: My view is just
that. of .a Member of this Committee.
Nothing more than that.

'Sh‘ri' >G, P. Kapadia: Now, about
accumulations, I would like to say

this. If a part of the income is not
allowed to be accumulated, Dbigger
schemes cannot be evolved. = There

are hospital; and other institutions to
be- built- and they cannot be built if
every.year’s income is spent away.
Bombay has made a start by having
the Bombay Public Trusts Act.

Shri Morarji Desai: I know that.
That is a different thing. We can say
here that trusts which are allowed to
accummulate their income for a
specific purpose will not be debarred.

Shri G. P, Kapadia: If you permit
me, ;may I read a relevant portion
of that Act.

“If upon an application made
to him or otherwise the Charity
Commissioner is of opinion that—

object for
trust was

(a) the original
which the public
created . has failed,

(b) the income or any sur-
plu's_ balance of any public
trust has not been utilised or
‘not likely to be utilised,

(¢) in the case of a public
trust other than a trust for a
religious purpose, it is not in
public interest expedient, prac-
ticable, dssirable, necessary or
proper to carry out wholly or
partially the original intention of
the author of the public trust or
the object for which the public
trust wag created and that the
property or the income of the
public trus{ or any portion
thereof should be applied to any
other ~ charitable or religious
ebject.
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. they are not

the Charity Commissioner
shall require the trustees to
apply within the prescribed

time for directions to the court
within the local limits of whose
jurisdiction the whole or part of
the subject matter of the trust is
situated.” ’

We could have a Jegislation of this
nature,

Shri Morarji Desai: You don’t want
this to be incorporated here? We are
trying to do it. But, that is about
only Hindu Endowments, not for all.

Shri G. P. Kapadia: 1 was suggest-
ing an all-India statute . for -public
trusts. of this nature so that it will
be applicable to the whole of India,
instead of the taxing department
doing it, ’

Shri Morarji Desai: That is differ-

ent. Here all those public trusts are
not free from taxation. Religious
trusts are also public trusts. But

free from taxation.
Therefore, it has its own place.

Shri Amijad Ali: On page 21, sub-
clause (3) it is stated that ‘any income
of a trust for charitable or religious
purposes or of a religious or charit-
able institution, derived from: volun-
tary contributions and applicable
solely .to charitable or religious pur-
poses, shall not be included in the
total income....’. What is this
voluntary contribution?

Shri G. P. Kapadia: Voluntary
contribution is something which we
give by way of help to the trust or
an institution as a donation ourselves
as citizens,

Shri Amjag Ali: That will be in
accumulation also? ’ '

Shri Morarji Desai: That can be
accumulated. It will not come in the
total income. It has a regular busi-
ness and a regular income. For in-
stance, there are shares and all that.

Shri Amjad Ali: But in the expla-
nation you say that property does
not include business. This is on page
20.



Shri  Morarji Desai: That is
because we are considering the other
thing.

Shri G. P, Kapadia: The general
proposition which hon. Minister has
mentioned will cover all_these things.

Shri Morarji Desai: One view is
that there should be no charity trust
with any business which is outside
its activity. Then it will mean that
the trust can be properly done if only
a lot of money is given to that, or,
if there are only shares without going
into business. .

Shri Amjad Ali: Then how can they
maintain themselves?

Shri Morarji Desai: Suppose there
is a company. They -run a mill
Shares will be held. The dividends will
be exempted. But the profit will not
be exempted.

Shri Amjad Ali:
to another instance.

Shri Morarji Desai: There is a
second view also. I personally ‘feel
that both should be exempted.

Shri Amjad Ali: Suppose a trust
je created out of a Davakhana. Un-
less they go for selling medicines or
go in for business or for manufacture
of medicines. ..... e

I will take you

Shri Morarji Desai:
<haritable.

Skri Amjad Ali:
all the same. But it is not exempted.

Skri Morarji Desai: Therefore 1
bave given the other view. We have
{0 consider all these.

Shri G. P. Kapadia: May I proceed?
Regarding allowance for speculation
losses, may I draw your attention to
pages 28 and 29 of our memorandum?
On page 29, in the closing part we
have stated as Tollows:

But it is not

It is charitable

“The objective of making a dis-
tinction between speculative and
«ther transactions, when the then
Finance Minister introduced the
2mending Bill], it was stated, was
23 check the buying and selling
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of business losses and so long as
the transactions in question do not
pertain to or have any element of
buying and selling of losses, there
i3 no reason why they should be
artificially brought within the
purview of disallowance and an

artificial liability establishe on
the assessee”. :
The point I am raising is this: Sup-

posing a person is having a mill' and
he purchases raw-material. The
Department is satisfied that they are
hedging transactiong in respect of the
commodity that is going to be pur-
chased. In spite of that, because of
the particular decision of the Tribu-
nal, the Department will rule: “No,
it is a speculative transaction, ,..”

Shri Morarji Desai: In spite of the

‘officer being satisfied for various rea-

sons, the Tribunal cun be satisfied

that it is speculative,

Shri G. P. Kapadia: The Tribunal
has taken a technical view of the
wording of the section.

Shri Morarji Desai: When there is
speculation they pocket the profit.
There is no_way of finding it out.
When losses take place, they are
always shown. I know of some cases
intimately.

Shri G, P. Kapadia: I have no
sympathy with those cases. I am
talking of genuine hedging transac-
tions.

-Shri Morarji Desai:
always be considered.

Shri G. P. Kapadia: The tribunal
consider that because of the
phraseology of the section they can-
not come within the purview of
allowance by way of hedging trans-

They * will

actions. The existing Act contains
differentiation between = stocks and
shares and other commodities. For

stocks and shares they say “in res-
pect of stocks held”; but the words
“stocks held” do not figure in respect
of other commodities, I want the
Committee to. make the two cate-
gories identical and amend the Act
suitably, so that hedge transactions



made in respect of other commodities
are also permissible. Then the diffi-
culty would disappear.

Really speaking, the objective you
have in mind could be achieved by
- having  sections corresponding to
sections 10 and 10A of the EPT Act
regarding artificial transactions and
transactions to evade EPT. Why tax
people who are having bona fide
transactions of a hedging nature? But
because of the phraseology of the
section, the tribunal can rope them
in and the assessee has no remedy.

Shri Morarji Desai: 1 feel that all
forwarg marketing should go. It is
so much abused everywhere. I want
to stop this abuse. Yet I am hesitat-
ing to do it because it will create
great difficulties for several honest
- persons. But it is so much abused.
It is so much responsible for soaring
prices in this country, especially in
oil.

Shri G. P. Kapadia: The next item
is about development rebate (pages
30-32 of the memorandum). There is
one issue to which I would invite
the attention of the Committee. 1
shall not be able to comment on all
the aspects, but the limited point is
this that the Direct Taxes Adminis-
tration Enquiry Committee, in para-
"~ graph 3.28, has clearly expressed the
opinion that the development rebate
should be related to the year of
bringing the asset into use and not
the year of installation. But even in
drafting the section again the word
“installed” has been wused. I want
that to be clarified by an amendment
of the Bill that the development
‘rebate should be related to the year
of bringing the asset into use.

Shri Morarji Desai: Is it not used
immediately it is installed?

Shri G. P. Kapadia: No, because
the factory takes a long time to be
installed, even two or three years.

But when it is
means finally

Shri Morarji Desai:
installed, “installed”
finished.
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Shri G. P. Kapadia: That is not
the legal interpretation.
Shri Morarji Desai: If it iz said

“being ingtalled” 1 can understand.

Shri C, D. Pande: What you mean

is, put into use.
Shri G. P. Kapadia: Yes.
Shri Morarji Desai: We will

consider it.

Shri G. P. Kapadia:
creates complications.

Shri Morarji Desai: We want
do it where it can be done.

Shri V. T. Dehejia: It has already
been done by a circular.

Shri G. P. Kapadia: By a circular.

Shri  Morarji Desai: We will
consider it—not merely by a circular.

Shri G. P, Kapadia: The next is
relating to the introduction qf the
word “necessarily” in the context of
allowing expenses—clause; 37 and 57

Otherwisg it

to

of the Bill, pp. 32 and 33 of the
memorandum.

Shri Morarji. Desai: What do you
want there?

Shri G. P. Kapadia: Here, all

along the test has been “wholly and
exclusively”. Now the word “neces-
sarily” is being introduced with the
result that there will be a complete
circumseribing of the expenditure,
and I must show that it was un-
avoidable and that I had no alter-
native but to incur the expenditure,
That sort of rigidity would create a
very difficult position.

. Shri Morarji Desai: Othecwise,
even expenditure on pilgrimagas is
included there

Shri G. P. Kapadia: Why should
it not be penalised?
Shri Morarji Desai: It is not in-

cluded as expenditure on pilgrimages.

Shri G. P. Kapadia: In that case
there is a fraud on revenue.



Skii Morarji Desai: That is why

this has got to be done.

Shri V. T. Dehejia: How would it be
a frauwd? I would like to understand
from the other side of the case.

Skri G, P. Kapadia: The question is,
if he puts pilgrimage expenses as
“incurred expenses” it is playing a
fraud.

Shri Morarji Desai: Would anybody
put it as pilgrimage expenditure?

Shri G. P, Kapadia: Does it become
an incurred expenditure if it is put
in the books? He has to show that
he heas incurred it.

Shri Morarji Desai: He shows it

under some other item.

Shri G. P. Kapadia: It has to be
proved that he has spent it for that
purpcse.

Shrimati Tarkeshwari Sinha: He
might say that he did it for promot-
ing the business. How can you prove
it? Suppose he says, “I have gone
to prcmote the business.” v

Shri G. P. Kapadia: Promoting busi-
ness js altogether another test. Then
vou have to find out whether he went
for that purpose or on pilgrimage. 1
do net mind your enquiring into that.

Shri Morarji Desai: “Necessarily”
does not mean ‘unavoidably.

Shri G. P, Kapadia: I can quote
High Court decisions in this matter
whieh are of a very clear nature.

Shri Morarji Desai: You want the
word “necessarily” to be removed?

Shri G. P. Kapadia: Yes, because
this werd appears nowhere and not
in any legislation.

Shri V. V. Chari: It
secticn T.

appears in

Shri G. P. Kapadia: Section 7 relates
to salary.

Shri V, V. Chari:
worg “necessarily”
anywhere.

You said that the
does not occur
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Shri G. P, Kapadia: I am talkmg of
the business income.

Shri Morarji Desai:
it does not appear.

Shri V. V., Chari: You want a
uniform expression everywhere,

Shri Radheshyam Ramkumar
Morarka: If you want uniformity,
why not delete section 7

Shri V. T. Dehejia: Let us discuss
the word “necessarily” on merits.
Should expenditure be incurred if it
is not necessary? Let us consider it
on merits. I think that there is a
very strong case for keeping it. I
should like to understand it.

Shri G. P, Kapadia: The words
“wholly and exclusively” are the real
test.

In his context

Shri V. T. Dehejia: Suppose a person
is given Rs. 50,000. All that is shown
as expenditure for the purpose of the
business. But the work could have
been done in Rs. 10,000, That is
“wholly and exclusively?’,

Shri K R. Achar: Suppose it is a
matter of advertising. It is very
difficult to decide as to what is neces-
sary and what is not necessary.

Shri V. T. Dehe;ua That goes to the
tribunal.

Shri G. P. Kapadia: Suppose a
technician is appointed on Rs. 1,500.
The Income-tax officer will say, “This
technician is no use, why did you
appoint him on Rs. 1,500?”

Shri V. T, Dehejia: His word is not
final.

Shri G. P, Kapadia: It will be final
if you introduce the word “neces-
sarily”.

Shri Morarji Desai: Suppose you pay
a man Rs. 5,000

Shri G. P. Kapadia: Suppose we
appoint a man of straw, a man with-
out qualifications, and he is paid
Rs. 5,000. Even today  the Depart-
ment disallows in that case,



Shri V. V, Chari: Because there is a
separate provision for it.

Shri G, P. Kapadia: Then why not
be satisfied with that provision?

Shri V, V. Chari: This is a residuary
provision after exhausting all that.

Shri Morarji Desai: You may spend
in so many ways.

Shri G. P. Kapadia: This was con-
sidered in an FEnglish case

_8hri V, T. Dehejia: Can you point
out any case where an Income-tax
officer’s opinion on the point of neces-
sity has been se! aside?

Shri G. P, Kapadia: In the opinion
of the judicial authority it is fcr the
businessman to run his business and
not for the Income-tax officer.

Shri V. T, Dehejia: So you have got
it.

-Shri G. P. Kapadia: That is because
the word “necessarily” is not there.

Shri Morarji Desai: The business of
the accounting officer js only to see
that the accounting is correct. The
accounting is not done correctly. and
that is why all this difficulty arises.

Shri G. P, Kapadia: I was referring
to the English case. In 34 Tax Case
508, at page 561, (Lomas vs. Newton)
from the concept about this word
“necessarily” which obtained under
the section corresponding to our sec-
tion 7, that is section 618 of the U.K.
Act, this is what the Judge said:

“Before coming to the particular
items I would observe that the pro-
visions of that rule are notoriously
rigid, narrow and restricted in their
operation. In order to satisfy the
terms of the rule it must be shown
that the erpenditure incurred was not
only necessary but wholly and
exclusively incurred in the perform-
ance of the relevant official duties.
Angd it is certainly not enough merely
to assert that a particular payment
satisfies the requirements of the rule
without specifying the detailed facts
upon which the finding is based. An
expenditure may be ‘necessary’ for
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the holder of office without being
necessary to him in the performance
of the duties of that office; it may be
necessary in the performance of those
duties without being exclusively
referable fo those duties; it may
perhaps both be mnecessarily and
exclusively, stringent and cxacting;
then still not so wholly so referable.
The words are indeed stringent and
compliance with each and every one
of them is obligatory if the bénefit
of the rule is to be claimed success-
fully. They are to my mind deceptive
words in the sense that when
examined they are found to come to
nearly nothing at all.”

These are the observations.

Shri V. V. Chari: The objection is to

- wholly and exclusively.

Shri Morarji Desai: Has the law
been amended in England? _

Shri G, P. Kapadia: This applies to
salaried people and salaries. In
England, they do mnot apply this
‘necessarily’ test to business.

Shri Morarji Desai: Even in England,
have they amended the law?

Shri G. P. Kapadia: I am trying to
point out that they have made a dis-
tinction between the test for allow-
ances of expenses for business and
the test for allowance of expenses for

employees. That distinction still
remains in the well known case
Atherton vs. British Insulated -and

Helsby Cable Co. Ltd,, (10 Tax Cases-
p. 155). Viscount Cave, an eminent
Judge has laid down the dictum that
an item of expenditure, ‘although
incurred voluntarily out of business
expediency, is yet an  expenditure
wholly and exclusively laid out for the
purposes of business. That should be
the test. The test should not be a
rigid one to find out whether it was
unavoidable. The test is whether it is
related to the business, whether it is
incurred in the ordinary exercise of
the business ang for the business
itself. The test should not .be the

_ ‘unavoidable’ test. That is the _dis-

tinction. The introduction of the ward
‘necessarily’ is bound to create a lot



of complications and the resuit would
be that most of the expenditure
would be disallowed.

Shri V, T. Dehejia: Was he laying.

down the principles or was he inter-
preiing a clause? :

Shri G. P, Kapadia: He was inter-
preting a clause corresponding to our
clause 7. The principle has been en-
unciated by the U. K. Royal Commis-
sion. Their clear-cut verdict is that
the concept about unavoidabilily or
necessity of incurring expenditure
should as well be forgotten and the
test lJaid down by Viscount Cave
should be the real test and we should
have a declaratory section of the
¥inance Act, that the test should be
wholly and exclusively and not a
question of ‘necessarily’ or unavoida-
bility. That is what the U. K. Royal
Commission have stated.

Shri V. V, Chari: You should realise

what the consequence will be. All
unnecessary expenditure will be
allowed. In other words, an expen-

diture which is not necessary will bg
allowed. ’ ’

Shri Morarji Desai: It will only
mean that what the assessee says is
wholly and exclusively for the trade
must be allowed.

Shri G. P. Kapadia: This has been
tested by the authorities.

Shri Morarji Desai: How?

Shri G. P, Kapadia: There are a
hundred and one cases. “Wholly and
exclusively” are sufficient tests.

Shri Morarji Desai: They are not
sufficient tests.

Shri G. P. Kapadia: They are suffi-
cient. The introduction of the word
‘necessarily’ would create complica-
tions.

Shri Morarji Desai: I would rather
keep the word ‘necessarily’ and
remove ‘wholly and exclusively’. 1
am prepared to do that.

Shri Radheshyam Ramkumar
Morarka: It was asked whether the
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English law has been amended. .One
of the judges said that all the judicial
pronouncements are falling on deaf
ears, The Select Committee may
kindly take note of the judicial pro-
nuncements. In desperation, one of
the English judges had said so.

Shri V. V. Chari: Not in this country,

Shri M. A Master: There is oOne
point. Supposing a cqmpany wants
to send officers abroad for negotia-

tions. Of course, the expenses are
quite in order. But the . officer
decides, not necessarily incurred,

That means that instead of the direc-
tors runing that concern. you  are
passing on, that discretion to the offi-
‘cers, to decide about negotiations,
whether they are proper or not or
necessary or not.

Shri Morarji Desai: He cannot de.

cide about negotiations.

Shri M. A. Master: I am saying,
ten times, the officers went for car-
{'ying negotiations.  The officers say
it was only necessary five times,

Shri Morarji Desai: Many a time,
it is not the officer who is sent. It
is only the other people who are sent,
They go with their wives. Every-
thing is debited. I am also saying
what is happening. That is also there,
The other thing is also there. .

Shri G. P. Kapadia: All that is
being disallowed. Expenditure on
taking wife also cannot be for pro-
motion of business.

iy

Shri Morarji Desai: They have got
to see that.

Shri C. D. Pande: In my opinion,
the criterion should be whether it
improves business or whether it gives
more facilities or improves the dig-
nity' of the person, whether it leads
to betterment of the business. An
officer coming  and spending Rs. -10}-
in a hotel does not cut much- ice,

Shri Morarji Desai; Really speak-
ing, the question is whether the' ex-
penditure is - genuine. I am- not
bothered about anything else. How to



bring it here is the main question. 1
am not concerned whether the nego-
tiation is necessary.

Shri G. P. Kapadia: It would be a
good test whether the expenditure is
genuine. ‘Necessarily’ becomes rigid.
I agree with this test that it must be
genuine, v

. Shri Morarji Desai: You cannot
put in ‘genuine’ here.
Shri G. P. Kapadia: ‘Wholly and

exclusively’, in all humility, are suffi-
cient. You may kindly examine it.

Shri Morarji Desai: We will exa-

mine it.

Shri Radhesiryam Ramkumar
Morarka: In the example given by
Shri Achar, the company comes be-
fore the Income-tax officer and says
‘that it was spent for advertisement.
It is not for him to say whether the
advertisement is necessary or not.

Shri Morarji Desai: Advertisements
are necessary. A person earning
Rs. 1 lakh spends Rs. 2 lakhs on ad-
vertisement. Certainly it will be con-
sidered whether it is proper or not.

Radheshyam Ramkumar

Morarka: How to check?

Shri Morarji Desai: It is spent for
advertisement and not given for ad-
vertisement. It would not even be
genuine. It is only receipts obtained

collusion. Tell me, otherwise, how
the fantastic thing has happened.
You take the amount of taxes taken
from all incomes. Still personal
wealth has increased several times
during the last 10 years. How has it
happened?

Skri C. D. Pande:
prospered.

Shri Morarji Desai: It is only taken
out ke this from profits and never-
shown. We won't be able to stop all
that. This is omly some attempt to
stop that. T agree, in the process,
honest men suffer.

Shkri

The country has

shri G. P. Kapadia: Kindly try to
find » solution to this, considering all

the c¢bservations.

54

Shri Morarji Desai: I am trying to
find out what I can do to help honest-
men.

Shri G. P, Kapadia: That would be-
satisfying. Next comes the formula
in respect of right shares. The Direct
Taxes Enquiry Committee in para 3.99
have suggested a specific formula.
Suppose a person receives a right
share by way of bonus and that share
is disposed of. Today, some of the
officers take the entire proceeds of that
bonus share as his gain in his hands
whether it is for capital gains or pro- .
fits. This has been done in a number
of cases. The Central Board of Reve-
nue has also issued a circular dated
18-10-49 which appears not to be
respected. It should have been
respected by the assessing officers. In
spite of the circular, this sort of indis-
criminate assessment of the entire
surplus has taken place in a number
of cases. .

Shri Morarji Desai: ﬂBring such
cases to my notice. I will punish the
officers concerned.

Shri V. T. Dehejia: Do you say
that in the Act?
Shri G. P, Kapadia: I am only

wanting this formula to be laid down
in the Act. Where the right share or
bonus share has been sold, the pro-
fit should be worked on it in the
following manner. The UK. Act
contains so many formulas.

Shri Morarji Desai: What is wrong
in putting it in a sensible formula?
You are making it more complicated,
instead of simplified.

Shri G, P. Kapadia: It would
simplify matters.
Shri Morarji Desai: On your side,

it is simplified; on my side, it becomes
complicated.
Shri G. P. Kapadia: If what is be-

ing directed is not implemented, why
not put it as an annexure to the Act?

Shri Morarji Desai: How many
annexures can be put like that?



Sibxi G. P. Kapadia: Cases of this
nature may be brought to the notice
of the authorities.

Skri Morarji Desai: Pleése do. I

will see that the officers concerned
are punished.
Shsi G. P. Kapadia: Then I go to

the next point. In regard to recovery
of taxes in respect of assets relating
to trensfer, here the Chamber - has
suggested a positive amendment of
the Act by introducing the provisions
identixal to sections 374|5 of the UK.
Income-tax Act where there is a
right of reimbursement of "the tax
relating to the income of the trans-
ferred asset by the transferor. If you
have &- provision of this nature, you
will zutomatically get the
attachment. Then you need not take
a seperate right, because the trans-
ferer himself has the right of reim-
bursesrent.

Shrsi Morarji Desai: What is wrong
with the present provision? It is
much. simpler.

Skri G. P. Kapadia: Today a dis-
honest assessee might claim that that
property is his and he might identify
the property of someone with whom
he is rot on good terms as his.
will

Shri Morarji Desai: But he

have %6 prove it.

Skii G. P, Kapadia: You are doing
two things. One is that you are
acquirmg right in respect of trans-
ferred property. The other is that
you are assuming a right in respect of
property standing in the name of an-
other gperson, if in the opinion of the
assessing officer, it is the property of
the ciher person. Now here a right-
ful cwner may be allowed to have the
property. What you do is that you
want the rightful owner, because of a
supersiitious person, to defend his
tegel »ight to that property.

Skr#-V. V. Chari: That is not the
nurpest of this provision,

right of
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Shri G. P. Kapadia: This has
emanated from the drafting of the
Bill. Kindly take this into account
and modify the language accordingly.

The next point is in regard to loss
carry over not permissible if returmn
not filed in relevant assessment year.
It is a contradiction in terms to the
provision in clause 139(1). How can
you expect. a person who is not Hable
under section 139 to submit a returm
of income and loss?

Shri Morarji Desai:
liable to anything.

Shri G. P, Kapadia: I want a posi-
tive provision. Amend section 139
to say that even in cases where there
is a loss it will be competent enough
for an assessment to submit a volun-
tary return of income which will be
taken cognisance of. Today what

But he is not.

-happens is that there is no provision

in the Act to call for loss return. You
are out of court. You will not be
allowed. SR

Shri V., V, Chari: Please see clause
139(3). '

Shri G. P. Kapadia; It does not
speak of a return being submitted.
How can a loss be determined without
a return being submitted The tech-
nical consideration will be that no
return arises to be submitted. I
want that clause to be meodified to

say...
Shri V. V. Giri:

Shri G. P. Kapadia: I want it to
be made crystal claar. A return of
loss will be the proper return sub-
mitted and all the advantages that
flow from a submission of that return
for carryover loss will be made per-
missible.

Shri V. V, Chari: It is crystal clear.

Shri Morarji Desai: It is stated
here: ‘may furnish within the time
allowed under sub-section (1), a re-
turn of loss in the prescribed form
and verified in the prescribed manner
and containing such other particulars
as may be prescribed....’ So it is pro-
vided for here. Why do you say that
it is not?

Return of loss.



Shri G. P. Kapadia: The other sug-
gestion 1Is that in cases where such a
return has not been submitted and the
liability arises for the first time, just
because for some unavoidable reasons,
the return was not submitted, the re-
turn should be allowed to be submit-
ted when the first liability arises.

Shri Morarji Desai: You cannot

provide for everything.

Shri G. P, Kapadia: The next point

-is regarding declaration in respect of.

a non.resident. I am referring to
clause 113, sub-clauses (3) and (5).
This has not been covered in our
memorandum, because this came to
our notice after the memorandum was
submitted.

about
the

Shri Morarji Desai: What
the other clauses mentioned in
memorandum?

Shri G. P. Kapadia: I am skipping
through them for want of time. In
sub-clause (5) of clause 113 on page
87 of the Bill, the words are: ‘in re-
lation to the assessment for the year
in which the declaration is made.’ The
words should be ‘in respect of which
the declaration is made’., Otherwise,
it will not apply to the earlier years.

Shri- V. V. Chari: That takes away
the whole object of this clause. He
must make it within the proper time;
if he delays it, naturally he must suf-
fer the consequences.

Shri G. P. Kapadia: Take the case
of a firm. You will send a notice
treating it as a resident firm. The
other partner who was a non-resident
becomes liable. What is the time
within which he :tiould make the
declaration?

Shri Morarji Desai: It ought to
be ‘for the year in respect of which
the declaration is made’. That seems
to be the object.

Shri G. P. Kapadia: The other
clause we have commented on is
clause 133 (6) of the Bill—page 38 of
our memorandum. There is a pro-
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vision that the income-tax officer'can
ask for information to be given'in a
verified manner., Take the case of a
very huge concern, a manufacturmg
unit, where there are thousands ‘and
thousands of persons working, and

information has to be collected’ not

from one or two persons but irom
20, 30 or 100 sources. In such cases
this provision will create practical
difficulties in working. Tlhe present
provisions are all right. Whatever
information is asked for in respect of
company assessment and other asses-
sments is readily given. Why create
a position of verification and all that?
The difficulty would be particularly
felt in the case of banking companies.
I would request the Select Commxttee

to consider this.

Chairman: Is it generally agreed
that 15 minutes more should be grant-
ed, and we sit up to 1.15.?

Yes.

Shri G. P. Kapadia: Regarding the
filling of the returns, it is the humble
view of the Chamber that the intro-
duction of the element of interest cal-
culation for three months will create
cartloads of work for the lower divi-
sion clerks. The provision shouid be
that the return should be allowéd to
be submitted by the 31st July, or
within six months of the close of the
accounting year, whichever is later;
thereafter, three months time “should
be available at the discretion of the
assessing officer, if there are circums-
tances warranting it. Thereafter, if
there is special need, the Commis-
sioner of Income-tax may grant . . .

Hon. Members:

Shri Morarji Desai: The only «dif-
ference is that you want to . .change
four into six. We have already pro-
vided four.

Shri G. P. Kapadia: I am reguest-
ing the -elimination of interest calcu-
lation, because it will create so ‘much
work.

Shri Morarji Desai: There will be
proper pressure. o



Shri G. P. Kapadia: Again, you
have not provided for calculating
interest on the net amount, but the
whole amount. You will say that in
working you will do it, but the
tute provides for the whole amount
of the returnedq income. There is no
mention that the tax paid under sec-
tion 18A, under the provisional asses-
sment, will be deducted.

Shri Morarji Desai:
must be on the entire

But the tax
amount minus

the tax paid.

Shri G. P. Kapadia: The legisla-
tion does not say so.

Shri Morarji Desai: We will pro-

vide it.
Shri G, P, Kapadia:
the time-limit rigid, is it possible for

the assessing officers to handle all the
assessments if all the returns come?

If you make

Shri Morarji Desai: Yes. Today,
what is happening is that they sit
idle for some time. Let the returns
come, and I will ask them to finish
in time. o

Shri G. P, Kapadia: The next point
is regarding the amendment deleting
the exemption now obtaining under
sections 25(3) and 25(4). No reasons
have been assigned even in the State-
ment of Objects and Reasons as to
why it has been done.

>
Shri V, T. Dehejia:
necessary now,

Shri G, P. Kapadia: Concerns
which were charged under the 1918
Act may yet be discontinued today.
How has it become obsolete? You
may kindly look into it, because the
exemptioh now available has been
taken away without any reasons being
advanced.

It is no longer

Shri Morarji Desai: All exemptions
which become redundant should be
taken away. They do not require to

be explained. Exemptions are not
permanent  exemptions. Even the
development rebate we are giving

sta-
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is periodical; that does not mea'nfthey:
will be entitled permanently to it.

Shri G. P, Kapadia: About advasce.
payment of tax, the submissions are.
contained in pages 42° to 44. The
clear suggestion is that there should
be no penalty related to advance tax.
payment, except in cases where ad-.
vance notice was not given in respect
of the liability. Once an assessee has
been taken on record, just because he
has paid a lesser tax, on which you.

-already recover interest, where is the

question of penalty, where is the con..
cea.l.ment, where is the .deliberate
action? ‘Why penaiise him doubly?

Shri Morarji Desai: Because .he

does not pay in t1me, he will pay inte~
rest.

Shri G. P. Kapadia: There have
been cases where penal interest has
been Rs. 500 and a penalty of
Rs. 10,000 imposed, but the tribunal
has reduced the penalty to a token
of Rs 50.

Shri Morarji Desai: If the payment:
is more, he is given interest. If it is
short payment, why should he not.
pay interest?

Shri G. P. Kapadia: There is no
objection to payment of interest, but
in addition to that, there is a provi--
sion to impose penalty. There should

be no penalty for late or short pay-
ment,

Shri Morarji Desai: On léte pay--
ment there should be, for short.pay.
ment there may not be.

Shri V, T. Dehejia:
goes on paying less?

Shri G, P. Kapadia: How much?
You realise interest. Do not delay the
assessments and collect all the tax.
from him, but do not impose -penalty.
In respect of advance tax payments,
there is no penalty levied in-any inte-
rest. It is only interest.

SuppOSi‘pg he-

Shri Moraql Desai: We may,‘cbn--
sider it. A -

Shri G. P. Kapadia: Hegarding
attachment of shares in joint account,



1 invite attention to clause 226(3) (vi).
"The concrete suggestion made in the
Dissent memorandum has been im-
plemented, and in the light of that,
I would request the Select Committee
to use the same device, Do not indis-
.criminately attach joint accounts.
“Take a denial from those persons, and
.if they have wrongly denied, make
them equally liable as.you have made
the Garnishee liable. The next item
is regarding the provision for Pakis-

tan dues from Indiap nationals. This
provision would be to- the greatest
.detriment of our own nationals. It is

-2 matter of experience to all coneern-
ed in this country that even the two
man committees have not function-
-ed and the Pakistan authorities have
sent notice of attachment to the CBR
who have sent them to the assessees,
as to why action should not be taken.
"These matters have been brought to
-the notice of the department as well
as the Direct Taxes Enquiry Com-
‘mittee. If we have a provision of this
nature, it will create disabilities for
our nationals as against the benefit to
-the Pakistan nationals. We should not
have any such provision in this.

Shri V. V. Chari:
been made?

Shri G. P. Kapadia: That is a mat-
-ter of detail.

Has any recovery

We would advocate the following
items: that the provisional asses-
-sments made in clause 14 should be
.appealable, that the provisional asses-
sments should relate only to the
-return of income and not of the
accounts and statements as had been
‘now drafted. Refusa! to pass order
under clause 154, 155 should Dbe
appealable. The order under clause
191 for tax relief should be appeal-
-able as also the penalty imposed un-
~der section 131. There are others
-which are not covered by either sec-
-tion 246 or 277. ‘There must be an
-overall provision that ~where any
order prejudicial to the interest of
-the assessee has been passed the same

should be the subject-matter of
-appeal. Let it be decided by the
-appellate authorities. Why should

-the department feel shy about it?
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Shri Morarji Desai: It is mot a
question of feeling shy: it is a ques-
tion of increasing the work unneces-
sarily.

Shri G. P, Kapadia: On technical
grounds the department has taken ex-
ception before the tribunal that the
right of appeal does not exist; on
these technical grounds real relief has
been denied. Supposing there is a
case of rectification of mistake,

Shri Morarji Desai: Rectification of
mistake should be appealable.

Shri G. P. Kapadia: Previously the
remedy was to take a writ petition. I
am saying that other should be exa-
mined on merit and should be includ-
ed.

Shri Merarji Desai: We would see
what appeals are required.

Shri G, P. Kapadia: Regarding the
varying interpretations, the sugges-
tions are contained in page 48 of the
memorandum. It is not only the
President of the tribunal only who
should make a reference to the Sup-
reme Court. There are the recognis-
ed chambers of commerce which
should be able to do so on some points
of legal issue. Such references to the
Supreme Court will curtail a lot of
litigation and so we have sugsested
an expansion of such a provision.

Shri Morarji Desai:
it would be right.

I do not think

Shri G. P. Kapadia: Then, penalty
should not be imposed on the diffe-
rence between assessed income and
the return income but it should be only
on the income that is evaded.

Shri Morarji Desai; Penalty would
be on the whole income. Evasion is
evasion. If it is a bona fide omission,
unintentional omission, it should not
be penalised but if there is a delibe-

rate evasion, then there should be
punishment.
Shri G. P. Kapadia: Rgarding

clause 275, we have submitied our
peint of view. Take thc case of a



profesional man, who, through some
oversight submits a return five days
late or even one day late.

Shri Morarji Desai: There is no
oversight for an expert. He will ask
for extension, of time. If the return
is not submitted in time he is deli-
brately doing so. Expert is not a lay-
man. He is supposed to kmnow the

whoie law.

Shri G. P. Kapadia: The main cul-
prit must be punished first.

The main cul-
abetior.

Shri Morarji Desai:
prit in my view is the

Shri G, P. Kapadia: ThLis casts its
reflection on the other clause 288 wad
we have dealt with it on page 51
automatic disqualification. Ii there
has been abetment and if some penal.
ty has been imposed, it is a matter
which must be judged by the discipli-
nary bodies of the respective profes-
sions because there is something like
the breach of moral turepitude.

[

Shri Morarji Desai: Tais ic a maf-

ter which the Select Committee will
consider. ‘

Shri G. P. Kapadia: One more
thing. You have withdrawn the re-
cognition to persons other than those
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belonging to the legal or accourtancy
professions. Our submission is that-
every society cannot afford the service-
of a lawyer or a chartered accountant,
We would, therefore, request the:
Select Committee to examine the:
question and at least permit bachelors
of commerce or persons who have-
passed the intermediate examination
of the Institute of Chartered Account-
ants of India to take up small cases.
at least, Otherwise, it would be diffi-
cult for small assessees to do this.

Shri Morarji Desai: I am prepared
to direct. the income-tax authorities
to advise.on this. The small people-
will not bé put to difficulties.

Shri V. V. Mariwala: I thank you
and the Members of the Select Com-
mittee for giving us indulgence. 1 am.
really sorry to have kept you waiting
till 1.15, although we have asked for-
time till 1 O’clock only. I thank you
all for having-given us a patient hear-
ing. '

Shri C. D. Pande: You have been:
very useful. C

Shri Morarji Desai: We must thank.
you for not having hurried even when
we hurried you!

(The witnesses then withdrew)

The Committee then adjourned.
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1 ArL INDIA SINDWORK MERCHANTS'
ASSOCIATION, BOMBAY.

Spokesmen: —
1. 'Shri H. M. Thadhani.
2. Shri Gobindram Hassaram,

3 Shri J. T. Wadhwani.

(Witnésses were called in and they
took their seats)

Chairman: If you want to elaborate
any particular point you have mention-
ed in your memorandum, you may do
so. If you want to add anything, you
may also do so.

Shri J. T. Wadhwani: Under the
present law, there are three classes of
assessees on the basis of residence.
The first class is resident and ordinari-
ly resident; the second is resident but
not ordinarily resident and third is
non-resident. Under the amending
B, it is proposed that there should
be only two classes of assessees—regi~
dent and non-resident. The category of
resident but not ordinarily resident is
proposed to be abolished. This cate-
gory of not ordinarily resident or
casual resident or irregular resident
or semi-resident was introduced in
1939 when the whole basis of taxation
was changed from remittance basis
to accrual basis,
persons doing business outside India
used to remit money to India, they
were taxed only on that remittance.

In 1939, the busis was changed and
incowne accruinz whether in India or
outside India was taxed. This new
class, which is defined in section 4B
was created to give some concessions
to them in view of their hardships.
Persons who do not come to India re-
gularly, who have business or other
income outside India, who come to
India for some time to meet their re-
latives, to look after their family
affairs, for pilgrimages and for various
other purposes because of their attach-
ment to their home country, were
given some concessions, viz., in regard

Prior to 1939, when -
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to the income accrued to them outside
India, only if remitiances are made to
India, those remnitiances will be taxed.
If the income outside India was
Rs, 50,000 outside India in the case of
a resident but not ordinarily resident
and if he brought Rs. 10,000 with him
or reinitted Rs. 10,000, he will be taxed
only cn that Rs. 18,000, unlike a resi-
dent who will ke taxed on the entire
Rs. 36,000, On account of that, people
developed aitachment to India and in-
vested muney in India. They had some
sma!l incomes in India and on those
incomes residents but not ordinarily
residents were taxed at ordinary rates.

Shri Morarji Desai: Now are the
remittances which are sent by people

outside India to their people . here
taxed?
Shri V. V. Chari: Remittances are

not taxed unless they are made to the
wife. : ‘

Shkri Morarji Desai: Now remittances.
from outside are not taxed. What is
taxed is income here. For residents,
suppose they have an income here and
they ihave an income outside. Both
the :nceues are joined together and
they have to pay tax on both. In the
case of non-residents, if they have an
incoine here und an income outside,
their income outside is not taxed. But
that ierome is adéed as world income
and tryed at the Ligher rate that we
have fixed.

Shri J. T. Wadhwani: That is only
partially correct. If a non-resident has
income in India and also income out-
side India, there are two methods of
taxing, Supposing a man has Rs. 10,000
as income Lere and Rs. 50,000 outside,
eitlier the ir.come in India is taxed at
the muazximum rate or

Shri Morarji Desai: Yes; the opticn
is given to him.

Shri J. T. Wadhwani: But there are
practical difficulties in exercising the
option. That is another point which
we have dealt with in our memoran-
dum. Either he is taxed 49 per cent
on the income here_ ...



skri Morarji Desai: He has to pay 49
per cent on the income here if he does
10t want the werld income to be join-
ed. T1f he wants the world income ‘o0
be joined, he has to pay tax on the
totzl iacome at the rate we have fix-
ed, 1If that is less, he may not waant
to pay 49 per cent.

“Shri J. T. Wadhwani: Even if it is
less, people still pay 49 per cent, be-
cause they do not want to be bother-
ed about their income abroad; other-
wise, they have to bring the balance
sheets, prove their income and so on.

Shri Morarji Desai: In the case of
the resident but not ordinarily resi-
dent, their income here is taxed on
that basis and no account is taken of
any income outside.
by them here are not taxed.

Shri J. T. Wadhwani: Today
remittances are notf taxed.

the

Shri Morarji Desai: They would not
be taxed even after the amendment,

Shri J. T. Wadhwani: Today it they
have an income in a particular year
in India and outside India, their remit-
tance cut of the income of the previous
year is being taxed,

Shri Morarji Desai: The remittances
that they send from outside are not
taxed,

Shri J, T, Wadhwani: No, Sir; it is
only remittances out of past profits.

Shri V. V. Chari: If in the current
year itself he makes profits in India
that is taxable. '

Shri Morarji Desai: Does he say that
the amount he remits is from his past
years’ profits?

Shri J. T. Wadhwani: Supposing I
am in service outside India and my
salary is Rs. 1000. If I remit Rs. 5000
out of that it will be taxed. Suppos-
ing I serve there from February to
April and I come to India sometimes
in the month of March, still I do not
bacome ordinarily a residenty If I
remit Rs. 500 out of my salary to my
mother, brother or wife or even to
my savings bank account here, it will
be taxed .
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Remittances sent )

Shri V, V. Chari: How do we know
that it is from the current year's pro-
fits when the year itself is not over.

Shri J.'T. Wadhwani: As I said, if
I get a salary of Rs. 1000 per month
outside and I remit Rs. 500 out of that
salary, it will be taxed. If I have a
house here and I come even for a single
day, I will not be ordinarily a resi-
dent.

Then jou are
are

Shri Morarji Desai:
not in that category; then you
either a resident or non-resident.

Shri J. T. Wadhwani: If I have a
residence here and I come here even
for two days, I will still be “not
ordinarily resident”. '

Shri Morarji Desai: Then you are in
either of the other two categories.
You will have to be in one of the three
categories. = When you say that you
are not “ordinarily resident”, then you
are in the other two categories,

Shri J. T. Wadhwani: I will be a
resident,

Shri Morarji Desai: And you will be
charged accordingly.

Shri J. T. Wadhwani: Under the
present law I will be “not ordinarily
resident” even if I come for two days,
but after the amendment of the Act I
will be treated as ‘“resident.”

Shri Morarji Desai: That is a Jiffer-
ent thing altogether. Do not mix up
the two things. You can say what is
happening now and what will happen
after the amendment is passed. What
do you want?

Shri J. T. Wadhwani: We want that
this third category should still re-
main, because of the difficulties that
will arise.

Shri Morarji Desai: Why sonould
people who are outside be superior to
“residents” and even ‘non-residents?
I do not understand that kind of thing.
What is this sort of patriotism attached
to this count-y? They want better
treatment than Indians. better treat-
ment than all others, even thaugh



they stay outside and never come here.
What is this sort of emotional attach-
ment?

Shri J. T. Wadhwani: Non-residents
do not come,

Shri V. V. Chari: Their foreign in-
come is included for taxation rate
purposes. The Finance Minister’s point
i3, why is it that neither for rate nor
for taxation purposes you should not
be included.

Shri Morarji Desai: Let them pay 49
pe= cent.

Shri J. T, Wadhwani: Sometimes
that is preferable. The question is,
those who happen to come will now
be *“residents”.

Siari Morarji Desai: If they so de-
- sire, I am prepared to treat them as
“non-residents”.

Shri J. T, Wadhwani: That will
hamper the country’s interest.

Shri Morarji Desai:
country’s interest going to be hamh-
pered? How is the couniry to profit
by people outside?

Shri J. T. Wadhwani: After all,
they have attachment to this coun-
try.

Shri Morarji Desai;: What is this at-

How 1is the

tachment, I do not understand, when

they do not want to pay some more
tax? Their attachment is that they
must profit by this country.

Shri V. V. Chari: Foreign income is
not earned here, But why should your
Indian income not be taxed at the glo-
bal rate because it satisfies the crite-
rion of “ability to pay”. Why should
they not be treated either as Indians
or non-Indians? Why is this interme-
diate category asked for, which is not
there anywhe-e-else in the world?

Shri J. T. Wadhwani: In other
countries the total world inccme is
not taxed, excepting in a few coun-
tries.

Shri Morarji Desai: May be in Af-
rica,
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Shri Narendrabhai Nathwani: You
were asked as to why you should be
treated in a better position than ‘nhon-
residents” or even “residents”. "Your
reply was that even though you may
not have any income whatsoever here,
merely because you own an ancestral
home after the amendment is passed
you will be treated as a “resident”.

Shri Morarji Desai: We will consider
them as “ncm-residents”, if they so
prefer. We are only saying that this
third category is not justified on any
moral ground., I am prepared to show
as much ‘concession as possible consis-
tent with the other two categories. .

Shri Narendrabhai Nathwani: I am
only stating what would be their case
at the highest. Supposing a provision
is: made here that me ely owning a
home or maintaining a house in the
form of an ancestral home here would
not make one a resident here, will that
satisfy you?

Shri J. T. Wadhwani: Under certain
circumstances, that will be all right.
But as I pointed out, pecple may not
like to invest and earn income in India.

Shri Morarji Desai: Let them not.
After all, how does it benefit me, bene-
fit the country? They may eam all
the income here.

Shri J. T. Wadhwani: They will pay
tax on whatever they earn at the pro-
per Indian rates.

shri V. T. Dehejia: I think we are
talking of Indian nationals abroad,
people who have business connections
outside and who have settled outside
India.

Shri Morarji Desai: It is only those
people who are to be considered, not
those who go outside temporarily.

Shri V. T. Dehejia: They have cer-
tain benefits by their being Indians.
Being Indians, they have certain
amenities and advantages. The ques-
tion is, being Indians should they
claim that they should be better of
than foreigners in India?



Shri Morarji Desai: Is it proper that
those people of Indian origin—I can-
not call them ndians because they are
not, .really speaking, citizens of this
country; they have taken residence in
other countries—should be treated in
a better way in this respect than both
Indians and foreigners? Why should
they be in a superior category? They
may be a little better than foreig-
ners—I am prepared to consider—
because thy are nearer to me and I
am also emotionally attached to them.

But are they not also prepared to
give up something to the country?
Otherwise, what is their emotional

attachment; only earning in both the
places?

Shri Narendrabhai Nathwani: We
have read your memorandum very
closely, Suppose this category of
“resident but not ordinarily resident”
is to be maintained as you are asking
for, will you agree that for the pur-
pose of calculating the rate you will
be agreeable to imclude your world
income, because just now it has been
pointed out that you are enjoying this
concession, namely, that even for the
purpose of determining the rate to be
applied to your Indian income the
world income is excluded.—even a
non-resident does not enjoy this con-
cession? Will you be agreeable to
accept that your rate on the Indian
income should be calculated taking
info account your foreign income
also?

Shri H, M, Thadhani: Then they
will be considered on the same foot-
ing as “nomn-residents” and pay tax
on the world income., Our practical
difficulty is this. Suppose a man stays
outside India for five years. For that
period of five years he is considered
ag a non-resident and he pays tax on
his income in India either at 49 per
cent or at the rate which applies to
his total world income. After five
years he comes to India to meet his
family or friends and stays for more
than 182 days in India. Under the
present amendment  he will be a
resident for that one year and he will
have to file his balance sheet of
world income,
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Shri Morarji Desai: I am prepared
to consider all that. I can provide
that such people may not have to do
so. That will be more rational and
it will also be explainable to every-
body. Even if they come here and
stay for a year, I am prepared to con-
sider their case and not to subject
them to the residence law. I have no
cbjection to that. But, if they have
scme business contacts during that
one year, why should they seek to
profit more than a non-resident? If
they are not having business contacts,
th(::»n, of course, this question does aot
arise,

There are three categories. In the
first category there is only remittance
and there is no question of earning
anything. @ When remittances are
made from the income outside India,
they are not taxed and they will not
be taxed. We do not want to tax
them because that is an addition to
the counfry. If they do so, it is
good to the country and I would not
like to tax them at any cost. I would
say that even their wives should not
be taxed. I am prepared to exempt
that category.

Now I come to the second category.
They may not carry on any business
here but they may have invested
some money here and they get divi-
dend or interest on that investment.
Why should they not pay tax onthat
here as non-residents? I am pre-
pared to make some concession 19
them also, some small favourable con-
sideration than the foreigners,
because they are semi-foreigners.

Then there is the third category of
people who carry on business both in
India and ouside India. Why should
they be treated better than non-resi-
dents? I should like people to invest
here because that benefits the coun-
try. I am prepared to pay the price
for it, if I may say so. If you do not
want to pay a price for your attach-
ment, I am prepared to pay a price to
attract that capital, and that is why I
say that I will make a distinction
between them and non-residents. But
the third category of persons invast



money here, carry on business and
earn money out of it. Why should
they be treated as a superior category
to both Indians and non-Indians. I do
not understand that, Is it justified?

Shri C. D, Pande: Suppose an Indian
has settled down in Nairobi and dur-
ing one year he has earned one lakh
rupees there and ten thousand rupecs
here. Would he be taxed on his total
income?

Shri Morarji Desai: I want him to
pay only on his ten thousand rupees
which he has earned in India.

Shri C. D. Pande: Then he will
transfer his business to his cousin,

Shri Morarji Desai: Let him do sg.
We do not mind. Then there is no
difficulty about it. But they do not
trust their cousins. Now if they do
not choose to get their outside incoms
mixed up with the income here, they
have to pay 49 per cent. I say that
they may not pay 49 per cent or
super-tax. They can pay less,

Shrimati Tarkeshwari Sinha:
non-residents will have to pay only
on their ‘ndian income.

Shri Morarji Desai: But they do
not want to do that. They want to
bay only at the rate which is avail-
able at present.

Shri J. T. Wadhwani: I think it
will be reasonable if casual residence
of that category is considered on the
basis of non-residents, so far as taxa-
tion is concerned—per cent or the
tota] world income. But then the ques-
tion is: what will be the position
about the wealth tax?

Shri Morarji Desai: For non-resi-
dents there is no wealth tax.

Shri J. T. Wadhwani: It does affects
those persons who become residents,
because the definition is the same in
the Wealth Tax Act also.

Shri Morarji Desai: You will have
to pay wealth tax on whatever invest-
ments you make in India.

The.
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Shri Narendrabhai Nathwani: I was
pursuing this point. Suppose this cate-
gory is maintained, will you agree to
the rate being applied which is now
being applied to non-residents?

Shri J. T. Wadhwani: That will be
reasonable,

Shri Narendrabhai Nathwani: Be-
cause it would not be the same thing
as treating them as “on-residents”.
Though they become residents for
that paticular year, for other purpose
you enjoy this facility of treating
them as “pot ordinarily resident”.

Shri J. T. Wadhwani: If the rate of
non-residents is applied, it will be
reascnable either 49 per cent or the
rate on the total world income,
whichever he chooses,

Shri Morarji Desai: Then there is
no third category.

Shri Narendrabhai Nathwani: I am
proceeding on the basis that the third
category has to be maintained because
they can maintain more contacts than
it would be otherwise possible for
them, because if they are willing to
give up the concession at a reduced

Shri Morarji Desai: It simplifies
matters if you keep only two catego-
ries and not the third category.

Shri Narendrabhaj Nathwani: Then
what about wealth-tax and expendi-
ture tax?

Shri Morarji Desai: We do not
make them residents at all. We treat
them all the while as non-residents.
Even if they come and stay here for
five years, I am not going to consider
them as residents.

Shri Narendrabhai Nathwani: Then
the definition of “resident” has to be
changed.

Shri Morarji Desai: We will have’
to consider what we can do.

Shri Narendrabhai Nathwani: That
definition will have to be liberalised.



You will have to consider in what
way you would like it to be liberal-
ised. v

Shri J, T. Wadhwani: That we will
have to consider. Whoever is not
ordinarily resident will be considered
as non-resident so that they will be
residents only if there is a period of
180 days of stay during the previous
years plus this year’s stay.

Shri Narendrabhai Nathwani: Pro-
bably you are aware that the Income-
tax Investigation Commission abolish-
ed thais third category. At that time
did your association make any repre-
sentation?

Shri J. T, Wadhwani: No.

Siari Narendrabhai Nathwani: Did
your association make any represen-
tation to the Taxation Enquiry Com-
mission?

Shri J. T. Wadhwani: No, At no
stage has it appeared.

Shri Narendrabhai Nathwani: Not
even before the Tyagi Committee?

'Shri J. T. Wadhwani: No.

Shri Narendrabhai Nathwani:
your case has gone by default?

Shri J. T. Wadhwani: Yes.

Shri Amjad Ali: They have taken
the earliest opportunity of coming
before this Committee,

So,

Shri Subbiah Amabalam: Suppose,
you accept what Shri Nathwani says.
that is, you accept to disclose the
foreign income for the purpose of
taxation at this rate, that means that
this third category of resident not
ordinarily resident would go. Then
you would come under the category
of non-residents.

Shri J. T. Wadhwani: Yes.

Shri Morarji Desai: Whenever they
come and stay for 180 days, they will
be considered as residents. That is
their worry. How that is to be over-
come is the question. They have not
only to pay full tax but have also to
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submit a return in that year. The in-
come-tax authorities will not let them
alone once that is made the law.
Therefore we have got to provide for
some stratagem whereby this does not
happen.

Shri Subbiah Amabalam: So the
duration of stay of residents has to be
liberalised.

Sbri Narendrabhai Nathwani: We
will have to confine it only to persons
of Indian origin.

Shri Morarji Desai: Will it be wise
to put that in our law? Then the
foreigners will have a grouse,

Shi'i Narendrabhai Nathwani: There
are millions of Indians ab:oad who
still want to come to India.

Shri V., T. Dehejia: They are a cate-
gory of citizens. They are Indian
citizens,

Shri Morarji Desai: Have they got
Indian passports?

Shri J. T, Wadhwani: In some cases
they have British passports and in
some cases ndian passports.

Shri V. T. Dehejia: Would there be
a case of having neither, that is,
neither a British nor an Indian pass-
port?

Shri J. T. Wadhwani: I dg not think "
so.

Shri Morarji Desai: Have all these
who have settled elsewhere not got
passports of that country?

Shri J. T. Wadawani: People have
been coming and going off and on.

Shri Morarji Desai: There are two
categor.es of Indians abroad, One is
of people who have taken the citizen-
ship of the other country and who
come here occasionally. Even if they
come to India frequently, they are
citizens of the other country. They
have no vote here. Then there are
other category of people who are
still nationals of this country but who
largely stay outside the country. They -
come here only once in a while. Their -
families stay here or their families :



come here from time to time. Those
people have the intention of returning
in the end. They do not want to be
citizens of the other country. They
maintain their voting rights here.

Shri J. T. Wadawani: Even if there
are some class of people who have
become citizens outside and are hav-
ing British passports, why should we
cut them off?

Shri Morarji Desai: I do not want
to cut anybody off. I would like to
accommodate them provided I can do
it justifiably.

Shri J. T. Wadhwani: There may
be quite a number who may be hav-
ing British passports and may be
stayimg in the Dominions.

Shri Morarji Desai: Because you
are in the Commonwealth you may
have a Dritish passport . But here
thera is no question of having a British
passport. Ind'ans do not get British
passports just like that because we
are a republic.

Shri J. T, Wadhwani: Suppose in
1947 they remained outside and had a
British passport. That has continued.

Shri Morarji Desai: That has con-
tinued, but a passport will not be a
relevant thing.

Shri J. T. Wadhwani: Suppose you
define Indian origin and try to make
a distinction. Then a practical diffi-
culty may come in the way.

Shri V, T. Dehejia: They will have
to be treated at par with other non-
residents.

Szri J, T. Wadhwani: Yes, provided
those concessions are given.

Shri Morarji Desai:
are not going to decide it just now.
We have got to consider this very
carefully, We are now considering
the various possibilities and alterna-
tives so that it will be easier for wus
to decide. It is not that we are decid-
ing anything today. I only want to
know the minimum that will satisfy
you. I do not want to hurt you in any
way. After all, what do I gain by
hurting you?

Anyway, we

67

Shri J. T. Wadhwani: Then there
may be another class of people, name-
ly, foreigners who come here for giv-
ing collaboration. Suppose, a man is
a Director here and he remains here
for one year. Then he will be consi-
dered as an ordinarily resident, Under
the Bill he will be liable to pay in-
come tax on his income outside India
and wealth tax on his wealth outside
India. Possibly, it may deter the
foreigners from coming,

Shri Morarji Desai: About that you
need not bother.

Shri J. T, Wadhwani: I am only
bringing it to your notice,

Shri Morarji Desai: We will give
them special concessions if we re-
quire them. If we do not require
them, let them go away. Why are you
anxious about the foreigners?

Shri J. T, Wadhwani: So '‘many peo-
ple are going in for collaboration
from Germany, Japan etc,

Shrimati Tarkeshwari Sinha: For
foreigners six months’ leave is allow-
ed. :

Shri J, T. Wadhwani: That is only
for technicians. Suppose, a man who
comes here as ap executive director.
He is not a technician,

S:irimati Tarkeshwari Sinha: We
have given them that facility in case
they are also technicians.

Shri J. T. Wadbwani: If a man
comes only for one year, he will have
to submit a return of foreign income
even if he has no income in India
Anyway, I only wanted to bring it to
your notice.

Shri H. M, Thadhani: There is
another point. That also is applicable
to non-residents, Under section 17 of
the present Act a non-resideni, when
he first becomes assessable in India,
has got the option to pay at 49 per
cent, that is, the maximum rate, or at
the rate which applies to his total
world income. But in practice we
have seen some difficulties. There are
so0 many people, ladies and others, who



come here and make little investments
out of their remittances. They deposit
money in a bank or with some friend,
or. they buy a little flat or a little
movable property and let it out on
rent. At that time they are not con-
scious sometimes of all those pro-
visions. When one comes back after
five years one comes to know that
there is income-tax liability. Then
he files a return as also a declaration.
But that declaration cannot be applied
to the past five years. It is applicable
only to the year in which it is made
and wunfortunately the Income-tax
Officer, even the Assistant Commis-
sioner, has no power to condone that
delay and make it applicable right
from the first year onwards. So, they
have got to file a revision petition be-
fore the Commissioner of Income-tax
for making it applicable to all the
previous years. For that we have
made a submission so that when such
a person is first assessed as a non.
resident this difficulty will be obviated
and he can make a choice whenever
he is assessed for the first time. This
should be applicable to all the years
in which he is assessable as a non-
resident.

"Shri Morarji Desai: That means he
has not paid income-tax for those five
years.

Shri H M. Thadhani: Some people
do not know much about the law.

Shri V. T. Dehejia: How will you
provide anything in the law which
will apply to those who do not know
the law?

Shri H, M, Thadhani: He has got a
small income here. But, he is outside
India and has not paid the income-
tax. He comes here after five years.

- Shri V. T. Dehejia: He can send a
return from the foreign country.

Shri H. M. Thadhani: He has the
option to exercise. He exercises the
option after five years when he comes
here,

Shri J. T. Wadhwani: Supposing he
has an income of, say, one thnusand
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rupees, he is liable to be assessed
under the law as a non-resident.

Shri Morarji Desai: Then, he must
pay. .

Sari J. T. Wadhwani: The question
is: he has to exercise the option. He
has either to pay at the rate of 49 per
cent or exercise the option.

Shri Morarji Desai: Let him exercise
the option during the very first year.

Shri J. T. Wadhwani: He is out of
India for five years. He does not know
much about the law.

Shri Morarji Desai: Let them apply
their minds. As scon as this Bill was
published, you applied your mind.

Shri J. T, Wadhwani: Those pro-
visions are there in the existing Act
itself. These difficulties have arisen.

Shrimati Tarkeshwari Sinha: Why
should the Government lose anything?

Shri V, T. Dehejia: Let them exer-
cise the option at that time.

Sari J. T. Wadhwani: Under the
law, the option has to be exercised
within three months of the close of the
year,

Shri Morarji Desai: Anyhow, this

will be considered.

Shri V. T. Dehejia: Once you pro-
vide it in the law that the option can
be exercised at the end of five years or
at any period, that will be taken ad-
vantage of by multi-millionares. In
the name of ignorant people, if this
concession is provided in the law, the
multi-millionaires will manipulate
their incomes.

Shri J. T. Wadhwani: Why should
it be presumed that there will be mani-
pulations in the incomes? The ques-
tion is whether the option is to be
exercised within three months of the
close of the year, or after two years.

Shrimati Tarkeshwari Sinha: They
will exercise their option only when
it suits them.



Shri J. T. Wadhwani: If and when
the option is exercised, it is applicable
always. That we do not mind.

Shrimati Tarkeshwari Sinha: For
five years they did not file the returns.
Th+y will file the returns when it
suits them.

Shri J. T, Wadhwani: A man having
a large income will not take that risk
of non-filing the returns. If they
are caught, they will be penalised.

Shri Morarji Desai: That is only if
they are found.

Shri J, T, Wadhwani: That is appli-
cable to all. The question is: if there
are genuine cases, they may be sym-
pathetically considered.

Shri Morarji Desai: We will cgon=
sider that.

Shri J. T. Wadhwani: This only
covers persons having small incomes
in India. It would not benefit others.
You can say: persons having incomes
be.ow the taxable limit of, say,
Rs. 3000 can exercise option at any
time. That is all.

Shri C. D. Pande: Mr. Chairman,
this suggestion is reasonable one.
Suppose a lady member of the family
does not know much about the law.
He does not know the income abroad.

Now, the man comes after five years .

and then within a months or two he
files the returns. Till that time, the
non-filing of the return by this lady
here should be condoned provided
they file the returns.

Shri Morarji Desai: We will consider
that. Then non-resident has to pay
income tax on every pie that he earns
here. Even the lady, a member of the
family, has to pay income tax if she is
a non-resident. If she is a resident,
then she has not to pay any income
tax upto a limit of Rs. 2000. In that
case the question does not arise.

Suari C, D, Pande: What happens to
a lady whose husband has gone out?
She is here; she does not know here

husband’s income. She is earning an
income of Rs. 1000 a year here. Will
she file a return?

Shri Morarji Desai: She should not.
Even after five years, she should not
do it.

Shri C. D. Pande: After five years,
when her husband returns, this income
will be taxable. :

Shri Morarji Desai: Yes, That is a
different thing. We will consider this
problem.

Shri H M. Thadhani: There is one
point more. Under the present Bill,
when the karta of a joint family is not
here, the .return of income can be sig-
ned by any attorney on his behalf.
That provision has been made in the
Bill, That is perfectly all right. Simi-
larly, we suggest that the forms of
appeal or registration application
forms also could be signed by an at-
torney in the absence of the karta of
joint family or an assessee.

Shri Morarji Desai: That is all
right. That could be done.

Shri Amjad Ali: I want to put only
one question, You say, “mentally in-
capable of attending the affairs”. That
means, insane or half-sane. What is
the category that you mean thereby?

Shri J, T, Wadhwani: This is provid-
ed in the Bill. The Bill provides that
in the case of a person who is either
out of India or is insane his attorney
can sign the return. We want that
this should be extended to registration
application forms and appeal forms
and all that,

Shri Amjad Ali: Would that be
acceptable in the case of an insane
person?

Shri J. T. Wadhwani: They have
made the provision in the Bill itself.
I think, if an insane person earns his
income, he should himself submit a
return,

Shri V. V. Chari: Then the guardian
of the insane person comes in.

The witnesses then withdrew.



.I. InpzaN CHAMBER OF COMMERCE,
CaLcuTTA

Spokesmen;

1.-Shri B. P. Khaitan

2. Shri R. Singhj

3. Shri A. L. Goenka

4. Shri S. K. Ayyer

5. Shri B. Kalyanasundaram

(Witnesses were called in and they
took their seats)

Shri C. D. Pande: On a point of
information, Sir, The gentlemen who
have come here to tender evidence on
behaif of the Chamber must have con-
sulted their colleauges and others be-
fore coming here. Suppose they divulge
what happens here?

Chairman: That assurance has al-
ready been given. Now, you may pro-
ceed.

Shri B, P. Khaitan: So far as our
memorandum is concerned, we had to
rush through, but still we have tried
our best to offer as many suggestions
as possible in the short time at our
disposal,

Chairman: Your memorandum has
been studied by us. You can either
elaborate any points contained there
in or if you like, add anything to it.

Shri B. P, Khaitan;: We had very
littie time to prepare our memo-
randum....

Shri Morarji Desai: Your memo-
randum hag 56 pages, How could you
then say that you had not enough
time to prepare it.

Shri B, P. Khaitan: We have a large
number of members to be consulted.
After all the object of making sug-
_ypestons is to remove drafting lacuna
and things like that which it is not
possible to do within the short time
at our disposal. Of course, you will all
apply your mind and try to remove the
drafting lacuna, We have tried to do
our best Some points have occurred
to us after we have submitted our
memorandum =nd on SOme We have
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not been able tx lay as much emphasis
as we would like them to be empha-
sized. There are some points which we
feel should have been included in
our memorandum, but were not in-
cluded.

Chairman: First you may begin
with your memorandum. After you
finish that, you can deal with the rest
of the points.

Shri B. P. Khaitan: So far as the
memorandum is concerned, I would
like to lay emphasis on the provisions
dealing with charitable trusts.

Shri Narendrab-ai Nathwani: Please
refer to the page.

Shri B. P. Khaitan: I am now talk-
ing in general terms.

Chairman: Still you might
the pages,

quote

Shri B, P. Khaitan: These are my
introductory observations, This won’t
take more than five minutes. After
that I will refer to specific points with
referecne to pages.

Chairman: It will be much better
if you begin with your memorandum.
After that you can raise other points.

Shri B, P. Khaitan: In the introduc-
tory part of our memorandum, that
is on page 1, we have tried to focus
attention to some of the far-reaching
provisions which have been made in
the Bill. One of them relates to the
liability of directors and shareholders
of private companies with regard to
taxes. In the case of a private com-
pany, under certain circumstances, it
has been provided that a director can
be held liable to an unlimited extent
for the tax liability of the company.
Similariy the Bill provides that share-
holders having mort than 10 per cent
shares in a private compan may be
liable personally to pay the taxes of-
the company.

Shri Morarji Desai: It is one provi-
sion.
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Shri B. P. Khaitan: There are two Shel B. P, Khaitan: You could con-
provisions. One is that the director sider in the case of misfeasance or
of a private company is personally other dereliction of duty., But, other-
liable, The other is that the share- wise, why should shareholders and
holder, if he is holding more than 10 directors be liable—unless there has
per cent shares, is personally liable. been an act of misfeasance or any

specific acts for which personal liabi-

Shri Morarji Desai; But he is not lity could be attracted? To attract
liable if he is holding less than 10 per the liability as a matter of course,
cent shares. simply because a person is a director

Shri B. P, Kaitan: No. But there or a shaFeholder,.i.s, I thing, a very
are two provisions. far-reaching provision,

Shri Morarji D-sai: Generally they Chairman: Prima facie the liabili-
coincide. ty has to be there.

Shri B. P, Khaitan: A director may Shri B. P, Khaitan: Our case is that
hcld only nominal shares. it should not be there. Since it has

. . . ) ) come from the hon. the Finance Minis-

Shri Morarji Desai: Not in a pri- ter that the liability should be there,

vate limited company. In a private I say that in that case certain safe-

limited company there are only a few guards should be provided, namely,
sharers: a private limited company is that it should be there only when

only for the managing directors and there is an act of misfeasance or a
people like that. dereliction of duty, that is, some
dishonesty should be there and not

Shri B. P. Khaitan: There may be in every case as a matter of course.

directors holding substantial shares

and there may be directors holding Shri Narendrabhai Nathwani: Can
only a few shares. Here you say you illustrate the kind of case in

‘directors’. I know of many cases
where the directors are holding only
a few shares.

which, though a private limited com-
pany makes profits, still a director is
not able to arrange for payment of

Shri Morarji Desai: In public limit- the Income-tax?
ed companies. Shri Radheshyam Ramkumar
Shri B. P. Khaitan: Also in private Morarka: The position will be known
limited companies, only when the company goes into
liquidation; so there is no question of
Shri Morarji Desai: Let them not making profit or loss.

irecto hen.
be directors then Shri Narendrabhai Nathwani: I am

Shri B. P. Khaitan: The private speaking of a company w}xich has
limited company has its own separate already made profits, still it has n?t
legal entity and we should not be been able to pay the tax due from it.
debarred from having professional and Shri B, P. Khaitan: If it has made

other di;ectors. profits and if it does not pay tax, it

means that the funds have been,

Shri Morarji Desai: We want to either by some act of misfeasance or
deter people from being lightly direc- otherwise
tors of anything. They must be res- ) . .
ponsible for what they are doing. Shri Morarji Desai: . . . em-
bezzled.
Shri B. P, Khaitan: This is the view
which we would like to express Shri B, P, Khaitan: And therefore
the directors or shareholders who are
Shri Morarji Desai: This 1s the rea- guilty of misfeasance should be held

son why it has been put like that. liable.



Shri Morarji Desai: All the mem-
bers are guilty, because they have
not taken care to see that the embez-
zlement does not take place,

Shri B. P. Khaitan: Sometimes it
may not be be possible for a director
or a shareholder, and therefore such
a sweeping provision should not be
there,

Shri Morarji Desai: It is not a

sweeping provision.

Shri B, P. Khaitan: That is a matter
of view, Sir.

Shri Morarji Desai: Why do you

want to save crooks?

Shri C. D, Pande: The number of
shareholders in a private company is
limited to forty-nine-—it is not more
than fifty. So any shareholder who is
not a director should not be held res-
ponsible for any non-payment of tax
if his share is negligible. For ins-
tance, every shareholder is not a
managing director.

Shri Morarji Desai: Every share-
holder is not liable; a shareholder is
liable only if he holds more than 10
per cent. A director is held liable
because he is in a key position,

Shri C. D. Pande: Some of the

directors are sleeping,
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Shri Morarji Desai: Let there be no '

sleeping directors in future,

Shri C. D. Pande: The mere fact
that one is a director should not make
him responsible for the non-payment
of the tax or the non-observance of
the rules by the company,

Shri Narendrabhai Nathwani: In a
private limited company it is not so.
It is a kind of partnership, where the
director happens to be in the position
of a partner, :

Shri Morarji Desai: When the

clause comes we will consider it.

Shri Narendrabhai Nathwani: The
shareholders are his wife and children
generally,

Shri B, P. Khaitan: If it is a part-
nership it is g different matter. Other-
wise, there may be extenuating cir-
cumstances both as regards share-
holders and directors, and some pro-
tection should be there.

Shri Morarji Desai: Are you taking
up your memorandum page by page?

Shri B, P. Khaitan: I understood
that to be the wish of the Members,
and so I am proceeding like that.

Shri C. D, Pande: In fact we have
discussed a large number of points
yesterday. So when we come to the
points we will say that “this has been
discussed and has not been conced-
ed”. So you may put forward the
most important and salient . points
which you want to place before the
Committee.

Shri Morarji Desai: May I make a
little correction to that statement?
We have not conceded anything, we
have only conceded consideration.

Shri K. R, Achar:
conceded,

Shri C, D. Pande:
charity.

Some you have

For example,

Shri Morarji Desai: I am afraid it is
not so; we have only left a favour-
able impression. How can we con-
cede?

Shri B. P. Khaitan: And you may
get rid of the concession on the floor
of Parliament., We do not know what
the last thinking will be,

Shri Morarji Desai: When we consi-
der clause by clause in the Select
Commitiee, then only we can come to
a conclusion, Here we can only say
that “this will be considered”. We
leave an impression on your mind that
there is likely to be a favourable con-
sideration or you have an impression
that it is likely to be rejected. These
are the only two impressions we want
to make.

Shri B, P. Khaitan: Dealing with the
company group of clauses, at page 2
of our memorandum we have invited
your attention to the carry-forward



of losses by companies. Clause 79
provides that if there has been a
change of 51 per cent of the share-
holders, then the benefits of the carry-
forward of losses will not be allowed.
Possibly this provision has been made
having regard to certain block of
shares undergoing change of hands.
There, this change of shareholdings
may be due, apart from the circum-
stance of sale of block shares, to
death in the family or to partition or
to other natural causes also,

Shri Morarji Desai: We have there-
fore said only fifty per cent, not all
the shareholders.

Shri B, P. Khaitan: Suppose one
shareholder is holding 51 per cent
shares.

Shri Morarji Desai: The others

should not get the benefit,

Shri B. P, Khaitan: And his heirs
are the succeeding shareholders.

Shri Morarji Desai: The shares will
be considered the same, Are you dis-
tinguishing between original shgre-
holders and succeeding shareholders?

Shri V. V. Chari: It is a case of the
assessment of the company itself. And
when it is liquidated, you can take it
by that time that there is no interest
of the small shareholders of the com-

pany.

Shri Morarji Desai: This is about
clause 79, Supposing some share-
holders are there and their heirs have
come in?

Shri V., V. Chari: In a case where
one of the share-holders dies and his
place ig taken by his legal representa-
tive, that situation will have to be
taken care of.

Shri B, P. Khaitan: That is what I
am suggesting.

Shri Morarji Desai: There is a case
of inheritance,

Shri B. P, Khaitan: Inheritance or
partition, I would like to add.
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Shri Morarji Desai: It is the same
thing, .

Shri V. T. Dehejia: That is, by de-
volution by the law of inheritance,

Shri B. P, Khaitan: Partition in the
case of joint family shares or devolu-
tion of interest by death.

I am taking the company group of
clauses first. In the same page, you
will find, we have referred to clause
178.

Shri Radheshyam Ramkumar Mor-
arka: Before you go to the next clause,
I would like to seek a clarification
about <lause 79. Clause 79 would
be applicable not only to private
companies, but companies in which
the public is also not substantially
interested, that is Section 23A com-
panies. The definition in the propos-
ed Bill is, if the management of any
company is in the hands of five or less
persons, it would be considered to be
a company in which the public is not
substantially interested. Most of the
companies the management of which
is in the hands of five nr less persons
would come under clausa 79. If they
come under clause 79 and if 51 per
cent of the shares of the company
changes hands for any reason whatso-
ever, the right of set off or carry for-
ward of losses of such companies is
taken away. In other words, if a ma-
jority of the shares changes hands, 49
per cent of the shares would stand to
lose, They would suffer. Why? In
what way is this justifiable? You
have given the example of a private
company. I can wunderstand that.
There is the case of companies in
which the public is not substantially
interested.

Shri Morarji Desai: How is it? Al-
most all companies are in the hands
of five or less persons. That defini-
tion will have to be changed,

Shri V, V. Chari: This is in accord-
ance with the Tyagi Committee Re-
port. This is also in consonance with
the practice in Australia.



Shri B, P. Khaitan: We have taken
this point in page 35 of our memo.
About clause 178, it prohibits the
liguidator from making any payment
out of the funds in his hands until the
taxes have been paid. No safeguard
has been provided with regard to se-
cured interests, I do not think that is
the intention. )

Shri Morarji Desai: Tax is more
secure than secured creditors,

Shri B. P, Khaitan: That cannot be
so. That principle, I hope you will
not introduce,

Shri Morarji Desai: Why not?

Shri B. P. Khaitan: Somebody has
lent money to the company on the
morigage of the assets of the com-
pany. Debentures have been issued.
Banks have advanced moneys. If tax
which becomes due afterwards is to
have priority over secured interests,
that would be a dangerous position.

Shri Morarji Desai: I do not think
so. Government dues have priority.

Chairman: Government dues have

pr.ority always.

Shri B, P. Khaitan: Under the Pub-
lic Demands Recovery Act, once you
have taken a certificate, a charge is
effected. It is subject to prior charg-
e3. I hope hon. Members will consider
it very seriously. Otherwise, trading

will become impossible. No banks
would then be safe.
Shri Morarji Desai: Why should

the tax be such a large amount pend-
ing in arrears? I do not mind if it
dampens them. Government dues
have to be safeguarded. This is the
first charge. It should be known to
all lenders,

Shri B. P, Khaitan: Take the Indus-
trial Credit institutions advancing
crores of rupees to industrialists,

Shri Morarji Desai: This happens
when they go into liquidation.

Shri B, P. Khaitan: I am also talk-
ing of liquidation. No bank lends to
one who goes into liquidation. I ad-
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After five years, the
The

vance moneys.
company goes into liquidation.
tax will be paid in priority,

Shri Chari: There is a mistake. They
are staying distribution of the proceed
of the liquidation until this is settled.
The existing rights of secured credi-
tors is not disturbed.

Shri Morarji Desai: It means, he

cannot pay.

Shri V. V. Chari: He is prevented
from parting with the assets until the
assessment is known. The existing
secured rights are not affected.

Shri Morarji Desai: If it has
prior claim, why should others
be paid?

Shri V, V. Chari: Suppcse we get a
notice of liquidation. Notice is sent
to the liquidator that till he hears
from the Income-tax department, he
should not part with the assets. Im-
mediately, some estimated amount is
claimed and he is told, to this ex-
tent, you do not part with the assets,
the balance may be given.

no
not

Shri B, P, Khaitan: Tax has the
first priority. Outside liquidation pro-
ceedings, I agree, the secured credi-
tor is not postponed. Suppose a secur-
ed creditor does not realise his secu-
rity outside liquidation proceedings,
this clause takes away his right to be
paid.

Shri V, V. Chari: This applies only
in the case of liquidation.

Shri C. D, Pande: Does it apply only
in the case of liquidation or also in
the case of change of hands of
management? For example, the BIC.
was under a certain management at
one time. Later on, it changed hands.
Suppose 51 per cent of the people are
not the same as they were in the pre-
vious company. Will this new com-
pany totally deny all the obligations
of the old company?

Shri V, V, Chari: That does not arise
out of this clause. This clause relates
to liquidation only.



Shri C. D. Pande: Are you satisfied
that it applies only to liquidation?

Shri B. P. Khaitan: This applies only
to liquidation,

Shri Morarji Desai: How long do
you propose to take?

Shri B, P, Khaitan: I am entirely
in your hands. I can emphasise on
sume important provisions,

Shri Morarji Desai: I hope you will
finish by 12.30.

Shri B. P. Khaitan; That should be
more than enough,

Shri Radheshyam Ramkumar
Morarka; Kindly see clause 178(3).

Shri Narendrabhai Nathwani:
creates indirectly a charge.

It

Shri V. V. Chari: This relates to
freezing of assets.

Shrimati Tarkeshwari Sinha: He
cannot disburse the amount. e

Shri Morarji Desai: What is the in-
tention of holding this up? If it has
no priority of charge, why hold up
the secured creditors? We should pro-
vide a tima2-limit. You cannot go on
indefinitely assessing the whole thing.

This clause will have to be gone into _

more carefully. Better provide a pre-
cise thing.

Shri Narendrabhai Nathwanji: That

i3 the point,

Shri B. P. Khaitan:
mental principle.

It is a funda-

Shri Morarji Desai: We will con-

sider it.

Shri B. P. Khaitan: The next point
concerns the group of clauses corres-
ponding to section 34 of the present
Act, where a period of four years
is provided in case of bona fide omis-
sions....

Shri Morarji Desai: You will agree
that this is an improvement on the
present position.
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" have been subjected to tax,

Shri B, P. Khaitan: So far as the
proposed Bill is concerned, certain
provisiong are an improvement,

Shri Morarji Desai: I am talking of
this particular provision. This matter
was discussed with the Indian Mer-
chants’ Chamber yesterday. We have
agreed to consider that.

Shri B. P. Khaitan: We would like
to draw your attention to the fact
that even under the present Act you
do not go beyond 1939.

Shri Morarji Desai: Now it is 16

years only.

Shri V. T. Dehejia: 16 years and
beyond when in any year....

Shri Morarji Desai: We ought to
put a stop to going on indefinitely.
We should put a limit to it. The de-
partment people are not the only
honest people in the world. We shall
put a limit on it,

Shri B. P. Khaitan: The Tyagi Com-
m‘ttee had suggested that the asses-
see should be given an opportunity of
showing cause against notice under
certain circumstances.

Shri Morarji Desai: It is said to be
cn ‘revenue’ consideration. I do not
know what is the meaning of that, I
do not think this sort of autocratic
power in the hands of the department
is reguired. We must give notice to
explain why it should not be done.
That we must provide. We will con-
sider that.

Shri B. P. Khaitan: The next point
is dealt with in page 5 of our memo-
randum. Preference bonus shares
but not
the ordinary bonus shares.

Shri Morarji Desai: That is because
in the other case they are not entitled
to anything more than interest. When
preference shares get this advantage,
they are bound to be taxed. It is .a
very simple proposition,

Shri B. P. Khaitan: A safeguard
may be provided. I do 1ot think it
is intendéd that bonus shares should



be taxed on realisation. For example,
take the definition of ‘dividend’. If I
redeem preference ghares, I get money
from the company. Redeemable pre-
ference shares are taxed at the time

of issue. At the same time, when I
get money from the company in
redeeming preference shares, that

will be a dividend in my hands.

Shri Morarji Desai: His 'point is
that there should not be double taxa-
tion., That will be taken care of,

Shri B. P. Khajtan: Towards the
end of page 5 of our memorandum, we
have referred to carry-forward of
losses.

Shri Morarji Desai: Why should
they be carried forward indefinitely?
This is the worst loophole left. It can-
not be done.

Shri B. P. Khaitan: Then I come to
clause 2(18), If in a particular com-
pany 5 or less persons who are rela-
tives hold shares, that has been laid
down as the test for it being a com-
pany in which the public are not sub-
stantially interested, even though  the
relatives may be living separately and
may be on very inimical terms, In
my submission, some safeguard should
be provided, where if it is shown that
the relations in question are really
separate, they should be treated as
independent units and not as one unit
for the purpose of substantial interest.

Shri Morarji Desai: Simply because
they are relatives, you cannot club
them together. We should find out a
eriterion. We should not lump them
at the cost of everybody.

Shri V. V. Chari:
Act goes much further.

Shri Radheshyam Ramkumar
Morarka: That is only for regulation
and management., Here it is taxation
law,

The companies

Shri Morarji Desai: We will have to
consider it, The point of the witness is
that if 50 per cent voting power is

held by 5 or less persons and if those.

people are relatives—any one of them
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—they will be considered as one per-
son; he says that is not fair. I am
inclined to agree with it. We will have
to consider’it.

Shri B. P. Khaitan: Then 1 come
to page 8 of our memorandum—clause
2(22) of the Bill. Dealig with pref.
shares, I have already emphasised
this point.

Shri Morarji Desai: That is about
bonus preference shares which have

been taxed at the time of issue not
being subjected to tax again. That
will be clarified,

Shri B, P. Khaitan: In this you
have abolished the category of “not
crdinarily resident”. :

Shri Morarji Desai: That we are

considering. There are special repre-
sentations, and we are considering it,
but it is considered only from the
point of view of Indian nationals or
nationals of Indian origin, not foreig-
ners. Foreigners will be taken care
of separately.

Shri V. V, Chari:
cover foreigners also,

It will have to

Shri Morarji- Desai: We will have
to give the concession to everybody in
that case. We will have to see.

Shri B. P. Khaitan: Coming to
Clause 10, I would request that tax-
free salaries paid to foreign techni-
cians may be exempted from the
operation of section 200 of the Com-
panies Act. It is only a suggestion
that it should be on thé lines of the
Finance Act.

Shri V. V. Chari: The Bill was in-
troduced earlier than the passing of
the Finance Act. So, - whatever is
there in the Finance Act will be in-
corporated here.

Shri B. P. Khaitan: In Clause 10,
you have extended the period to five
years. But power should be reserved
{for the CBR, in fitting cases, to ex-
tend it further.

Shri Morarji Desai: I do not want
any such power. The exercise of it
becomes very difficult.



Shri B, P, Khaitan: Clauses 11 to13
relate to charitable trusts, Provision
has been made that at least 75 per cent
of the income must be spent in the

year in which the income has been -

earned. Suppose a trust has all its
investments in Government securities
or preference shares, and the dividend
is received on the last day of the
financial year. The entire income is
deemed to be the income of that year.

Shri Morarji Desai: Why should it
. be received on the last day?

Shri B. P. Khaitan: Suppose my
financial year is 31st March, and the
annual meeting of the company is
held on 29th March.

Shri Morarji Desai: You better hold
it early.

Shri B, P. Khaitan: I am only a
shareholder in the company. It is not
in my power to hold the meeting of
the company earlier.

Shri Morarji Desai: When they
declare a dividend, take it g day after?
the year is over. Then it will be in
the next year. It is for you to draw
the dividend, it is not sent to you by
check. Even if it is sent by cheque,
you need not draw it. If it is received
in the last few days, you see that you
draw it in the next year. This argu-
rient does not hold good,

Shri V. V, Chari: You say you re-
ceive it on the last day of the financial
year and therefore you cannot spend
it on that day, but correspondingly on
the previous 31st March, you would
have received an equivalent amount
which would have gone into the pre-
vious ear’s income and still you have
spent it this year.

Shri Morarji Desai: Why receive
it on 31st March? Receive it on 1st
April.

Shri V. V. Chari:
thing.

It is the same

Shri Morarji Desai: If it is received
on 31st March, the previous year also,
it will be included in the previous
year, and there your 25 per cent. will

operate. Therefore, for not allowing
the 25 per cent. to operate, you receive
it on 1st April. What prevents you
from doing it on 1st April.

Sbri B. P. Khaitan: May I draw
your attention to clause 8 of the Bill,
which reads:

“For the purposes of inclusion
in the total income of an assessee,
any dividend declared by a com-
rany or distributed or paid by it
within the meaning of sub-clause
(a) or sub-clause (b) or sub-
clause {c¢) or sub-clause (d) or
sub-clause (e) of clause 22 of
section 2.shall be deemed to be
the income of the previous year in
which it is so declared, distributed
or paid, as the case may be,”

The expression “declared, distri-
buted or paid” has been héld by the
High Courts to mean the date of the
declaration. Therefore, it will be
treated as income of that year.

Shri Morarji Desai: Then, I think
we will have to clarify it.

Shri C. D, Pande: How is it possible
for a company or a charitable trust to
spend the money in the year in which
it has been earned, because the
accounts are not ready, and they will
not know whether there is profit or
not till the meeting is held in the
following year. What we can say is 75
per cent. of the income must be spent
in the year in which the dividend has
been declared, rather than in the year
in which it has been earned.

Shri Morarji Desai: Then, how do
we frame our budgets? The mistake
is not on 25 per cenf, but in your
estimates. T

Shri C. D. Pande: Supposing till
31st March, you have no knowledge or
idea whether there is any profit to
accrue or not.

Shri Morarji Desai: Why should
you not have any knowledge? You'
will have an estimate of it.

Shri C. D. Pande: There is no harm
in saying “in the year in which the
dividend has been received”.



Shri Morarji Desai: We are trying
to see if we can clarify it. .

Shri B. P. Khaitan: The same ob-
jeciion applies to interest on securi-
ties.

Shri Morarji Desai: But the interest
on securities is received in time, that
does not depend on any declaration.
They are prescribed rates, they are
not ratas which are not known.

Shri B. P. Khaitan: I am told by
my colleague that similar provision
exists with regard to interest on

securities also,
Shri Morarji Desai:
consider, .
Shri B. P. Khaitan: There may be

some endowments for schools or hos-
pitals or other charitable institutions.

That we will

Shri Morarji Desai: The intention
should be declared and they should
say that they want to accumulate
this for so many years for this pur-
pose. In those cases we will see
what could be done, The amount will
also have to be spent on that. Let
there be a commitment.

Shri Radheshyam Ramkumar
Morarka: Suppose one charitable trust
gives a donation to another charitable
trust, then jn the hands of the receiv-
ing trust that income would be free
from tax and at the same time the
trust giving donation would be deem-
ed to have spent 75 p.c. of its income
as envisaged by this Bill. The point
is that the provision as it stands in
the Bill does not meet the require-
mants or the intentions of the fram-
ers. In the hands of the receiving
trust it is not a taxable income,

Shri V. T. Dehejia: If there be such
a provision, a remedy could be found.

Shri Morarji Desai: When we come
to the clauses, we will see whether it
requires any remedy and how it could
be remedied.

Shri B. P, Khaitan: 1 am coming to
claus 12 of the Bill and I refer to
_page 12 of our memorandum. With
regard to the business income, a dis-
tinction has been made between busi-
ness held ag trust and business carried
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01 in execution of the primary object
of the trust, So far as the first class
or category of income is concerned,
that is taxable but so far as the income
from business in execution of the pri-
mary object of the trust is concerned,
it has been exempted.

Shri Morarji Desai: That will be
covered by the other ciause if that is
so. Why are you thinking of accumu-
lating wealth personally and through
these trusts? Why should anything be
accumulated? .

Shri B. P. Khaitan:
kring out the lacuna.
that the income from
be wholly spent in the year of accrual
¢f income. That is to say, you must
be ab’e to estimate beforehand what
the total incomz will be, Some pro-
vision, say, 75 per cent. of the income
or something like that can be there.
You cannot estimate beforehand the
entire income, cent per cent. The
estimate may be on the basis of the
previous year’s income.

I_ am trying to
It is provided
business must

Shri Morarji Desai: If it says that
the whole amount has to be spent, it
will have to be clarified. We will see
what could be done about this. If we
say 75 per cent, perhaps there will be
no difficulty abcut it.

Shri B. P. Khaitan: Clause 13 pro-
vides that a relation however remote
he may be can under no circumstances
have any benefit whatsoever,

Shri Morarji Desai: On this ques-
tion, there will be no compromise.
No relation could profit by the trus:.
Ctherwise, it is not a charitable trust.
But remote relations are not debarred.

Shri B. P. Khaitan: You can defi-
ni‘e relations to include any des-
ceadant in the male line or female
line.

Shri Morarji Desai: The definition
is already there. But I think we have
to widan this definition of relation. As
the clause stands at present, brother’s
son or sister’s son can be given help.
They should not be given. We will
tave to restrict this further. Other- -
wise, they will go on giving to their -
relatives and it will not be chgritabls.



Shri C. D. Pande: Suppose 'there is
a trust of Rs. 2 or’3 lakhs. If a certain
relation does some work in that trust
and gets a salary of Rs. 100 or so, I do
not think it is debarred.

Shri Morarji Desai: If he is a ser-
want of the trust, that is a different
matter. If he is doing some actual
work, he may be paid salary. We are
mot debarring the engagement of ser-
wants. I am saying about relatives
being the beneficiaries of the trust.

Shri Amjad Ali:" In the Companies
Act, there is a definition of relatives.

Shri Morarji Desai: We will define
the word separately for the purpose of
1his BilL

Shri Amjad Ali: At page 11 of the
momorandum, at the bottom, in the
explanation they have given, they
have said that property does not in-
«lude business. In the Bill also it
occurs in the last line. We have to
«consider it. They have not amplified
their views about it. Should we not be
profited by their advice? There arg
several High Court rulings on this
point. In the existing law, it is some-
thing different.

Shri Morarji Desai: We are con-
sidering it ourselves. We have said
we will consider that,.

Shri B. P. Khaitan: Then I come to
<lause 15. Clause 15 provides that
Yoans or advances towards salary will
be treated as income,

Shri Morarji Desai: Advancé of
salary; not loans.

Sbri B. P, Khaitan: For example,
1he social customs being what they
are, if an employee applies for loans
for wmarriage and other things,

Shri Morarji Desai: If it is loan
which is given, it is deducted by in-
stalments. That is not includeq in this.
*That will not be taxed, But if it is an
advance of salary, then it will be
taxed.

Shri C. D. Pande: May I put one
small question? For example, if a

person in a certain firm takes a loan
against his salary, what will be the
position? After all, no company s
going to give a loan against anything
else.

Shri Morarji Desai: What is done
is, loan is given on condition that he
returns it from his salary. That is
riot advance of salary,

Siari C. D. Pande: What is advance
of salary then? )

Shri Morarji Desai: If a person
draws three months’ salary in advance
for a particular purpose, it is not a
loan. Loans are taken either for
marriage or for building 3 house or
for buying a car and so on. These
loans are distinct from advance of
salary which may be given on trans-
fer. These loans will not be taxed.
What is taxed, is, the advance of salary
for two months, for example, to which
a Government servant is entitled to on
his transfer elsewhere. If he draws
it, it will be considered for taxation
in that year.

Shri C. D, Pande: ~ After all, there
is no other way of getting it back ex-
cept by readjustment. ;

Shri Morarji Desai: We can consider
it. .

Shri Radheshyam Ramkumar
Morarka: The clause says, “any ad-
vance by way of loan or otherwise.”
1f it is loan, it presupposes repayment.
Advance of salary does not presuppose
repayment. When you say ‘loan’. it
implies that something is to be re-
paid. )

Shrimati Tarkeshwari Sinha: Re-
payment by adjustment only.

Shri Radheshyam Ramkumar
Morarka: Then it is an advance. You
then say, “advance of salary.”

Shri Narendrabhai Nathwani: Tf
the employee is just authorised by the
employer to draw an advance of
salary, will it be covered by loan? 1
submit not. What is the purpose
then?



Shri Morarji Desai: A person may
draw an advance of salary—one year’s
salary is drawn—which is given to
him by the employer, and then the
person retires. Then, next year, he
does not draw any salary. .

. Shri Narendrabhai Nathwani: He
has received some amount by way of
advance of salary, and he does not
work in the next year. Then there is
a liability to return it,

Sbri Morarji Desai: He retires.

. Shri Narendrabhai Nathwani: That

would create a liability.

- Shri Radheshyam Ramkumar
Morarka: If he retires, the amount
will be adjusted.

. Shri Morarji Desai: We will con-
sider this. But what the witness
says is, income-tax is levied on
salary due. The salary due is, for
example, Rs. 1,000. That is deducted

in instalments. That will not be
liable to deduction for income-tax
purposes. The salary due is Rs.

1,000, and it is-not minus instalment.
According to the terms of this clause,
it will be so,

Shri V. T. Dehejia: He does not

pay twice, That is clear.

Shri P. C, Borooah: Does not an
advance of loan have the same effect
as salary advance? It will have to
be paid back in any case, The
difference is only in nomenclature.

. Shri Morarji Desai: Let us exa-
mine it carefully when we come to
the consideration stage., It is no use
disposing of it just now.

Shri B. P. Khaitan: Shri Morarka
has drawn your attention to the
language of clause 17(1)(v) wherein

the language used is: “any advance
by way of loan or otherwise of
salary;”

Now, another item which requires
your attention is in the same clause:
it is sub-clause (3) of clause 17 deal-
ing with_profits in lieu of salary.
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Shri Morarji Desai: Whatever is
paid will come in profits. For exam-
ple, if a donation 1ig received for
expenses, is that not part of the
income. Even beggars should pay
income-tax if we can catch them!

Shri B. P. Khaitan: The point whicke
I wish to bring forward is that
though the services of the man are
terminated, when the employee is ill,
he is given some money. This is
done in the case of those who are in
indigent circumstances,

Shri
doctor.
ployee.

Shri
kind, that will not
income,

Morarji Desai: You pay the
Do net pay to the ex-em-

B. P, Khaitan: If you pay in
be treated . as

Shri Morarji Desai: Is this a new
provision? No, Nothing has happened
so far.

Shri B. P, Khaitan: It is a new
provision. After the termination of
services or employment, any gratuity
paid to the person is not taxable at
present. After ten to 15 years, if
some employee falls ill and payment
is due to him . .

Shri Morarji Desai: It is an old
provision. Nothing has happened so
far.

Shri B, P, Khaitan: It is a
provision.

Shri C, D. Pande: I think there is
a distinction between the govern-
ment servant and the private emp-
loyee in this matter.

Shri Morarji Desai: That is Dbeing
considered. That requires very care-
ful consideration,

Shri C. D, Pande: There is differ—
ence between a government employee
and a private employee, Moreover,
a government employee generally
gets a pension, and also a gratuily
at the time of retirement, after a long
period of service. Therefore, when
anybody ge.s at the time of retire-
ment, 15 months’ salary as a maxi-
mum amount of gratuity, it is not an
inordinate amount.

new



Shri Morarji Desai: Pension is

liable to tax,

Shri C. D. Pande: In the case of
persous who are getting pension as
well as gratuity?

Shri Morarji Desai:

Gratuity is
part of pension, :

Shri Morarji Desai: We will con-
sider it when the section comes, This
is not the time to consider it. Retire-
ment benefits cannot be called capi-
tal gains, Let us go to another clause
now.

Shri B. P, Khaitan: Clause 24—
page 14 of our memorandum—deals
with the question of repairs. But
business houses have to incur special
expenses for depreciation and other
purposes, So, the question arises
whether they are repairs,

Shri Morarji Desai: I do not think
so. There is a law for business houses
and if it covers depreciation allow-
ance, it is all right,

vy
Shri B. P, Khaitan: That should be
treated as business expense.

Shri Mocrarji Desai: I do not agree.

Shri B. P. Khaitan: Clause 27—
page 15 of our memorandum—requires
some clarification. In sub-clause (i),
after the words “for adequate consi-
derat'on”,
tion with an agreement to live apart”
have been omitted, That should be

corrected.
Shri Morarji Desai: That seem to
be an omission, That will be set

right.

Skri B. P. Khaitan: Sub-clause (vi)
says:

“taxes levied by a local autho-
rity in respect of any property
shall be deemed to include ser-
vice taxes levied by the local
authority in respect of the pro-
perty”.

In the case of jute and cotton mills
in Calcutta. a levy is paid for fire
services, That has to be treated as
business expense,

the words ‘or in connec- .

8

Shri Moerarji Desai I do not know

how you want insurance to be
included in that. If fire service tax
is levied by a local authority, that

is included in this,

Shri B. P, Khaitan: It is not 1ev1ed

by local authority.

Shri Morarji Desai: Municipality is
a local authority. Who else can levy
it?

Shri B. P. Khaitan: Clause 33—
page 17 of our memorandum—deals
with development rebate in the case
of amalgamation of companies. It
provides that the benefit will be
glven only if all the shareholders of
the amalgamating companies become’
shareholders of the  amalgamated
company. There m2y bz a small
minority—4 or 5 per cent—who are
dissentient shareholders, Sometimes
one or two shareholders may not be
traceable. So, the benefit should be,
given if 90 per cent of the share-
holders of the amalgamating com-
panies become shareholders of the
amalgamated company.

Shri Morarji Desai: In the case of
shareholders who are not traceable,
it will be allowed. We will find out

if that can be done, but I do not
think that is necessary.
Shri B, P. Khaitan: 1 come to

clause 34—page 18 of our memoran-
dum. The 75 per cent referred to
in sub-clause (3)(a) is after all to
be made by estimate. Sometimes we
do not know what the assessed
income will be, because it generally
takes place after two or three years.

With all the expeditiousness which
may be provided under the Act,
there will be a time lag of two or

three years, That should be provided
for.

Shri V. V. Chari: That is covered
by the existing law.

on this
invite

Shri B. P, Khaitan: While
clause, Sit, I would like to



your attention to clause 34, sub-
clause (2). Sub-clause (2)(ii) says:

“nothing in clause (i) or clause
(ii) of “sub-section (1) of section
32 shall be deemed to authorise
the allowance for any previous
year of any sum in respect of
any building, machinery, plant
or furniture sold, discarded,
demolished or destroyed, in that
year.”

Even in the case of new construc-
tions, you know, temporary struc-
tures are to be Dbuilt during the
construction stages and sometimes
they have to be destroyed, when the
construction work is finished, within
six months or eight months, Expenses
incurred on these temporary struc-
tures should either be allowed as
revenue expenses or, if they -are
treated as capital expenses, deprecia-
tion should be allowed.

Shri Morarji Desai: Nobody pays
it from his pocket. Has anybody
done it? On the contrary, they take
interest, compound interest and all
that,

Shri-B. P, Khaitan: We are talking
of the statutory provision, not what
happens, My only submission is that
these structures are of a temporary
nature and by their very nature they
are revenue expenses and should be
ireated as such.

Shri V. V., Chari: They are allowed
under the exisiing Act. Where it is
not a case of depreciation of 100 per
cent, it does not apply to temporary
structures but to bigger structures.

Shri B. P, Khaitan: Supposing a
contractor gels a concrete mixer and
it gets worked out in six months.
During the course of construction it
may have to be discarded,

Shri V. V. Chari: There are two
things, Temporary structures are
treated as revenue expenses. But
where a big building is constructed

for Rs. 10° lakhs and it is sold out in
that very year, in that case no depre-
ciation will be allowed.
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Shri Khaitan: We are, again, an
what should happen, and, therefore,
my submission is that it shoulq be
clarified.

Then I come to page 20 of our
memorandum—clause 36. With
regard to bonus paid to employees
we would like to have it clarified
that where bonus is paid under
statutory awards, orders of wage
boards or any other statutory autho-
rities, it should be allowed.

Shri V., T. Dehejia: Have they been
disallowed so far?

Shri B, P. Khaitan: We are now
discussing the Bill.

Shri V. T. Dehejia: An industrial
award can be even by consent. If
you provide that all industrial awards
will be allowed as a reduction, then
there may be consent awards of even
six months’ bonus,

Shri B. P, Khaitan: If you are visua-
lising that the employers and the
employees will, a sort of, collude to-
gether and make a special award, I
am afraid that stage has not yet
come when the employers will be so
generous as to collude with the emp-
loyees.

Shri V, T. Dehejia: It is a matter
of co-operation—45 per cent they
will get from Government and the
remaining 55 to be found by them.

Shri C. D. Pande: What is the posi-
tion if some bonus is paid to the
workers and there is no award as
such by any official body?

Shri Morarji Desai: That is allow-
ed. There is no question about it I
do not think' there would be any
perverse income-tax officer who will
not allow it. Even Tribunals are
not keen on making a provision here.

Shri Narendrabhai Has
there been any case?

Nathwani:

Shri Morarji Desai: How can there
be any? It is devoid of commonsense
if anybody does that. Really speak-
ing, bonus comes from profits. Whey
it be treated as expenses?



Shri B. P. Khaitan: Bonus never
comes from profits,
Shri Morarji Desai: When there is

no profit, no bonus is given.

Shri B. P. Khaitan: Bonus is based
on profit, but it does not come out
of profit.

Shri C. D, Pande: Bonus is deferred
payment of wages.

Shri A. L, Goenka: Profits will be
reduced to that extent,

Shri B. P, Khaitan: In clause 37
of the Bill, the word “necessarily”
has been introduced. The words pre-
viously were “wholly and exclusive-
ly". .

Shri Morarji Desai: I am prapared
to remove the words “wholly and
exclusively” and retain the word
“necessarily”,

Shri B. P, Khaitan: My submission
is that the word “necessarily” should
be removed. That will 1leagd to

perversities, -

Shri V. V. Chari: There are reme-
dies for perversities.

Shri B, P. Khaitan: We have
enough experience of perversity and
also goodness,

Shri Morarji Desai: There is per-
versity on the side of the manage-
ment for spending money. Then the
income-tax officers can never catch

them.
Shri B, P. Khaitan: The word
“necessarily” will lead to a lot of

uncertainty at the time of planning
expenses,

Shri Morarji Desai: Then they will
be more careful.

Shri B. P, Khaitan: Our submission
is that the word “necessarily” is not
necessary,

Shri Morarji Desai: No honest
man will suffer on this account.

Shri B. P. Khaitan: Personally, 1
would submit that the word “neces-
sarily” will be a source of lot of
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inconvenience and will
assessment injustices,

‘result iIn

Coming to entertainment expenses,

my humble submission is that the
amount should be raised beyond
Rs, 5,000, particularly  for bigger
concerns and managing agency
houses.

Shri V, V. Chari: But Rs, 5,000 is
the minimum,

Shri Morarji Desai: Why should
the minimum be - raised? For bigger

business houses it is one per cent of
the profits. ’

Shri-B. P, Khaitan: Suppose there
is a loss?

Shri Morarji Desai; Then why
should they spend so much?

- Shri B. P. Khaitan: In the earlier .
years, particularly when there is * no
profit, the expenses are quite high.

Shri Morarji Desai: Then they
should not entertain at the expense
of the company.

Shri B, P. Khaitan: Clause 39 is
borrowed from the present section
12A. At that time, the institution of
Secretaries and Treasurers was not
there, So, I would submit that a
similar provision. should be made
with regard to Secretaries and Treas-
ugers also, as that is another ver-
sion of managing agents.

Shri Morarji Desai: Then why not
keep managing agents? Why have
we removed managing agents?

Shri B. P, Khaitan: You have
introduced the system called Secre-
taries and Treasurers, If you had
estated only ten managing agents and
no more .

Shri Morarji Desai: I am prepared
to consider that. Because we have
made a little concession, it does not
mean that should be stretched in a

manner that managing agency is
restored by another law.
Shri B, P. Khaitan: For adequate

consideration managing agents pay a
portion of their allowance,



Shri Morarji Desai: Secretaries and
Treasurers are officials. No commis-
sion need be paid to them,

Shri B. P. Khaitan: Théy work for
the benefit of the company.

Shri Morarji Desai: The company
can engage another person.
Shri B. P, Khaitan: I thought it

was a very very nominal consequen-
tial amendment which should be in-
corporated.

Shri Radheshyam Ramkumar
Morarka: I should like to know
whether this declaration is to be made
once only or every year.

Shri V, V. Chari: There is no parti-
cular rule about it.

Shri Radheshyam Ramkumar
Morarka: Suppose there is a written
agreement under which the manag-
ing agency commission has to be
shared with a third party and the
agreement is for a period of five or
ten years, hag this declaration to be
filed every year?

- Shri 'V. V. Chari: So long as you
prove that the original agreement
stands, that will do,

Shri B. P, Khaitan: Coming to

clause 40, item 2 in sub-clause (a)
provides that any sum paid on ac-
count of any cess, rate or tax, levied
as a proportion of the profits, will not
be allowed to be deducted in comput-
ing business income. I submit that it

should ©be clarified, Take, for
instance, the cess on coal, That
should be deducted in computing

business incorme.

Shri Morarji Desai: We will consi-
der this.

Shri B. P, Khaitan: Then, sub-
clause (b) of this clause provides
that no allowance will be made in the
assessment of a firm in respect of
interest, salary, bonus etc. paid to
partners, or in the case of Hindu
undivided families, to members of
the family. If a salary is paid to a
partner, considering the nature
the services rendered by him, and if
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of .

that is disallowed in the assessment
of the business of the firm, it would
be inequitable. Since, in any case,
the salary is taxed in the hands of
the recipient as his income, if it is
disallowed in the assessment of the
firm, there will be double taxation.
If the partnership deed provides that
a partner should be provided a cer-
tain allowance plus a share of the
profits, that salary should be assessed

to the partner and not to the firm.
Shri Morarji Desai: That will be
considered.
Shri B. P, Khaitan: In sub-clause
(c) of clause 40 it is stated:
“In the case of any company—

........ if in the opinion of the
Income-tax Officer any such
expenditure or allowance as
is mentioned in sub-clauses
(i) and (ii) is excessive or
unreasonable having regard
to the legitimate business
needs of the company and the
benefit derived by or accru-
ing in sub-clause (i);”

When you say “in the opinion of the
Income-tax Officer”, it is not justici-
able. Therefore, a happier expres-
sion should be wused. Probably, I

have not mentioned this clearly in
the memorandum.
Shri Radheshyam Ramkumar

Morarka: The wording of the provi-
sion is:

“..if in the opinion of the
Income-tax Officer any such
expenditure or allowance as is
mentioned in sub-clauses (i)
and (ii) is excessive or unreason-
able having regard to the legiti-
mate business needs of the com-~
pany and the benefit derived by
or accruing to it therefrom.”,

All these appointments, remuneration,
perquisites etc in case of public
companies have to be sanctioned by
the Company Law Administration.
So, why should the phrase ‘in the
opinion of the Income-tax Officer’
be there? The opinion may be
arbitrary.



Shri B, P, Khaitan: Yes, his opi-
mion may be arbitrary. That is our
point,

Now, I come to clause 41, Profits
on assets disposed of after the busi-
ness has been closed have been
brought under assessment, but
Josses carried forward, that is, incur-
red before the closing of the busi-
ness but carried forward, or incurred
in the winding up are not allowed, I
submit that profits in disposing of
the assets should be allowed to be
set off against losses. That is the
suggestion that we have made in our
memorandum,

Now, I come to clause 42 at page
26 of our memorandum. Certain con-
cessions have been made in this
clause. We submit that ‘the conces-
sion should be extended to all
extracting business producing other
minerals adlso of a wasting nature.

Shri V. V, Chari: It is a question
of Government policy, not of taxa-
tion. -

Shri B. P. Khaitan: Now, I come
1o clause 43, and I would invite your
attention to para 2 at page 27 of
our memorandum, This
speculative losses.

Shri Morarji Desai: -Why  should

speculative losses be allowed?

Shri B. P, Khaitan: I am not sub-
mitting that they should be allowed,
but I want that there should be
certain clarifications. Sub-¢lause (5)
(a) reads thus:

“(a) a contract in respect of
raw materials or merchandise
entered into by a person in the
course of his manufacturing or
merchanting business to guard
against loss through future price
fluctuations in respect of his con-
tracts for actual delivery of goods
manufactured by him or mer-
chandise sold by him,

shall not be deemed to be a specula-
tive transaction;”.

This does not cover hedging

against unsold stocks,

relates to

Shri V, V. Chari: You are referring
to some isolated case. It is not any
general principle. :

Shri B, P. Khaitan: The object of
the legislation is to provide for all
contingencies.

Sub-clause (5) of this clause reads
thus:

“‘speculative transaction’ means
a transaction in which a contract
for the purchase or sale of any
commodity, including stocks and
shares, is periodically or ulti-
mately- settled otherwise than by
the actual delivery or tansfer of.
the commodity or scrips;”.

Shri V, V. Chari: Every forward
market has got a settlement date.
So, it must be periodically settled.
So, what is wrong about it? So, why
do you want the word “periodically’
to be omitted?

Shri B, P. Khaitan: It should be
‘periodically and ultimately’,

Shri V. V. Chari: It should be
‘periodically or ultimately’.

Shri B, P. Khaitan: It should be
‘and’ and not ‘or’.

Shri V. V. Chari: That is not how
speculation is done,

Shri Morarji Desai: The profits of
hedging are never shown, but only
the losses are shown. Generally, that
is what happens.

Shri B. P, Khaitan: 1 do not know
about the exact details of the busi-
ness, but I know this much.

Shri Morarji Desai: Therefore, we
should not include it here. Hedging
means that there is neither loss nor
gain. That is the purpose of hedg-
ing. The purpose of hedging is to see
that when you have to buy a large
amount of raw material, if the prices
go down, then you do not suffer. That
is why hedging is allowed. If proper
hedging is done, there is neither loss



nor gain. But when hedging is done
under cover of this only for private
gain, then loss may come in; then,
the loss must not be debited to the
income. ' :

Shri B. P. Khaitan: So far as hedg-
ing is concerned, that is covered by
clause (a) of the proviso, but the
hedging is not only with regard to
goods actually sold but also with re-
gard to stock held but not sold.

Shri Morarji Desai: It is a very thia
line of demarcation between hedging

and speculation. Unfortunately, at
present, all hedging is going into
speculation.

Shri C. D. Pande: If hedging is done
in respect ¢f the goods used for that
industry, then, to the extent of the
quantity or the material used in that
industry, it should be allowed.

Shri Morarji Desai: Then, there is
no loss. There can be no loss and no
gain, and, therefore, nothing is to he
debited.

Shri C. D, Pande: But, supposing
there is a cotton mill, and they re-
quire 500 tons of cotton....

Shri Meorarji Desai: The purpose of
hedging is to see that there is no loss
or gain.

Shri C. D. Pande: To the extent
used in the industry, it should be al-
lowed.

Shri Morarji Desai: But there is
nothing to be-allowed. The purpose
of hedging is to see that there is no
loss or gain. It is only when the man
gees into speculation, that there are
losses cor profits. We do not want him
to go into speculation.

Shri Radheshyam Ramkumar
Morarka: There is, however, one pos-
sibility which has to be taken inte
consideration. Suppose I purchase
shares worth Rs. 2 lakhs, and I do nol
have liquid cash in the first two set-
tlements, and, therefore, I carry it for-
ward, and in the third settlement, 1
take delivery. My intention is one
of genuine investment, but I am not
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They are very clever about it.

able' to pay- in the first' two settle-
ments, so, I pay only in the third
settlement and take delivery, and
start holding the shares. But, accord-
ing to this definition, the  first two
transactions which I carry forward
may be treated as speculative.

Shri Morarji Desai: It is bound to
be treated as such. Why should you
not pay in the first’ instance?

Shri Radheshyam Ramkumar-
Morarka: I bought in the first ins—
tance

Shri Morarji Desai: Why did yow
not take possession?

Shri Radheshyam Ramkumar

Morarka: I could not take possession,.
because the money which I was ex-
pecting did not come.

Shri Morarji Desai: Then, youw
should not have entered into that
transaction. Why should you pur—
chase shares, if you do mnot have
money in your hands?

Shri Narendrabhai Nathwani: Let
him take delivery on the first occasion
itself.

Shri Radheshyam Ramkumar
Morarka: On the first occasion, I
might not be able to take delivery be-
cause I had no liquid cash with me.

Shri Morarji Desai: After all, when
a man goes to the market to purchase
something, he must have cash in his
hands.

Shri Subbiah Ambalam: When a
contract is entered into in a specuia-
tive market, there is a specific indica-
tion whether the goods will be deli-
vered or will be seitled periodicaily.

Shri Morarji Desai: That is not
there. That also is a nebulous thing.
They
provide for that.

Shri Nurendrabhaj Nathwani: Iox
the articles of association there is a
provisicn that delivery will be taker.

Shri Morarji Desai: But it is never
taken.



Shri B. P. Khaitan: Suppose, you
have sold against your unsold stocks
and the market goes down. Then you
have to buy back and cover your sale.
Then there will be a loss.

Shri K. R. Achar: A speculative
transaction is defined here. Have you
got another definition for it?

Shri B. P. Khaitan: Delivery should
cover delivery by documents of title
also.

Shri S. K. Ayyer: Then caluse 46
on page 28 talks about capital gains
tax payable by a shareholder on the

assets that he receives from a com-
pany which goes into liquidation. As
the clause stands at present, the

shareholder is taxed immediately
when he gets the distribution of the
shares and not at the time when he
actuaily sells the shares.

Shri Morarji Desai: Why should he
not be taxed at that time?

Shri S. K. Ayyer: It is unrealised
capital gain. He does not realise the
capital gain until he gets the moned.

Shri Morarji Desai: But he gets it
anyway.

Shri S. K. Ayyer: He gets only the
shares. When he sells, exchanges or
tran:fers those shares to someone else,
capita] gaing tax should be imposed.

It should not be imposed at the time.

of distr’buiion of shares by the com-
pany in liquidation.

Shri V. V. Chari: Does he not rea-
lise the capital gains at the time cf
distribution?

Shri Morarji Desai: I do not know
why should it wait till he sells those
shares.

Shri S. K. Ayyer: DBecause he has
not received any money.

Shri Morarji Desai: But he gets a
value which is larger than the value
which he had paid earlier. Whether
he gets it in rupees or in shares of
other companies, it is all the same.
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Shri S. K. Ayyer: It should te
ma{.'e clear that agaim at the time of
selling he is not charged tax on capi-

_ tal gains.

Shri Morarji Desai: If it has again
appreciated, he will be charged.
Afterwards he will be charged only
if there is appreciation not otherwise.

Shri S. K. Ayyer: Then we go to
clause 49 on page 29. At the time of
acquisition by partition or by gift the-
marxet value as or 1Ist January, 1954-
should be taken, but as the clause
stards now on a division of the family
if vhe- assets have been purchased,
say, about 25 years ago, that cost will
come into play.

Shri Morarji Desai: Even then it
will be as on 1st JanUary 1954 and
not that.

Shri V. V. Chari: We have made
the provisions for all partitions,
either of a family or of a firm, uni-
form.

Shri S. K. Ayyer: We want it to be
clarified. Here it is put ‘as on the
date of acquisition’.

Shri V. V. Chari: You must see the

other clauses also. Kindly see page
52, item (ii). It is clear.
Shrimati Tarkeshwari Sinha: The

option has been given to the asses-
see.

Shri S. K. Ayyer: But in the clause
the date of acquisition is given.

Shrimati Tarkeshwari Sinha:
Please see item (i) as also item (ii)
on page 52.

E€hri C. D. Pande: May I draw the
attention of the Finance Minister not
to what they have to say about it but
to some doubt which is there in my
mind about the year in which the
capital gains would be computed?
Suppose, my father purchased abhout
30 years back a house worth Rs. 5,000
which is today worth Rs. 30,000,-.
Though the value of the house ‘thas
appreciated, the value c¢f money has
also gone down meanwhile.



Shri Morarji Desai: That cannot be
‘taken into account, The value is now
taken as on 1lst January, 1954.

Shri C. D. Pande: I may suggest
that capital gain should be limited to
a period of five years. Today it is
1961, so the period should be 1956 to
1961. Next year it will be 1957 to
1962 and so on. s

Shri Morarji Desai: How can that
be like that?

Shri C. D. Pande: After ten years
the price of 1954 will be a nominal
price.

Shri Morarji Desai: No capital
gains tax is paid unless you sell the
property. How can there be a pericd
Jf five years there? Suppose, you
have a property acquired either be-
jfore 1954 or after 1954. Now, if it is
a property acquired before 1954, we
are entitled to take the earlier value
also. But we are simplifying it and
are saying that whatever may be the
thing we will take only the value as
on 1st January, 1954. If it is a later
date then the value will be the value
on the date on which it is acquired.

'Shri C. D. Pande: All capital gains
should be limited to a period of five
years.

Shri Morarji Desai: What happens
if you acquire the property today
and sell it after, say, 20 years? How
can it be only five years?

Shri C. D. Pande: It should be only
jf it is sold within five years.

Shri Morarji Desai: If the capital
gains are in 20 years time, it must be
20 years.

Shri C. D, Pande: Suppose the
property is purchased in 1954 and is
sold in 1970. By that time the money
value goes down and the price goes

up.
Shri Morarji Desai: The money
value may even go Uup. Who knows?

‘But whatever happens, you also pay
the same way. No taxes are paid
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otherwise. The money that is paid as
tax is the money at that time and not
the money of 1954.

Shri S: K. Ayyer: Then I come to
clause 57 on page 30.

Shri Radheshyam Ramkumar
Morarka: We may shift the position
of clause 55 to come after clause 50.
At present clause 51 qualifies only
clauses 48, 49 and 50. Perhaps most
of the arguments could have been
been avoided if this clause were
there,

Chairman; That we will take up

later on.

Shri 8. K. Ayyer: Coming to clause
57, we want development rebate in
respect of plant and machinery
which has been purchased and let out
on hire.

Shri Morarji Desai: That is includ-
ed. Circulars have been issued about
it. That has already been granted.

Shri S. K. Ayyer: It is not provid-
ed for in the Act.

Shri V. V. Chari: He refers to buy-
ing machinery and giving it on rent.

Shri Morarji Desai:
be included in it?

How c¢an that

Shri S. K, Ayyer: This is an incen~
tive.

Shri Morarji Desai: There is no
question of such incentive. You have
already charged heavy interest and
you want to take away development
rebate. Do I give development re-
bate to machinery sellers? I give it
to purchasers, not to persons who sell.

Shri S. K. Ayyer: They are not

selling.

Shri Morarji Desai: They are sell-
ing. You either let it out or sell.

Shri S. K. Ayyer:  Clauses 62-63
This is withdawal of exemption from
1-4-1961 in respect of revocable
transfers which are more than six
vears old. We submit that this should
also be retained.



Shri Morarji Desai: I do not think
that is necessary.

Shri S. K, Ayyer: Clause 64. This
is about drafting.

Shri V. V. Chari: This point
considered yesterday.

was

Shri Morarji Desai: We are counsid-
ering that.

Shri S. K. Ayyer: Clauses 68-69
This is regarding unexplained Invest-
ments. More powers have been
given to the Income-Tax Officers.
There may be arbitrary rejections by
the Income-Tax Officers.

Shri V. V. Chari: They are only
codifying the existing law,

Shri S. K. Ayyer: There may be
arbitrary rejections by the Income-
Tax Officer.

Shri Morarji Desai: There can be
an appeal. There is always an appeal
on that.

Shri S. K. Ayyer: Apart from the
question of appeal, the Income-Tax
Officer can arbitrarily reject the ex-
planation.

Shri Morarji Desai: He is bound to
give reasons.

Shri S. K. Ayyer: He should state
the reasons.

Shri Morarji Desai: He is bound to
give reasons. If he does not give any
reason, then you make an appeal and
his cause will be lost. He is bound
to give reasons.

Shri S. K. Ayyer: Clause 72. This
is about carrying forward of business
Josses. Our first submission js that
this should also be carried forward
and set off against incomes from other
scurces, such as, dividend, income
from machinery and plant lay-out
on hire, etc. We are suggesting that
business losses should be set off
against other incomes also.

Shri Morarji Desai: If there is no
income, you do not pay income tax
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- during that particular year.

What
are other incomes?

Shri S. K. Ayyer: The Company
may have some income from divi-
dends.

Shri Morarji Desai: If the income
does not come, they would not be
charged.

Shri S. K. Ayyer: At the moment,
it is only set off against business in-
come.

Shri V. V. Chari: The business
losses can be set off against the same
business ‘income, not against some
other business.

Shri Morarji Desai: It cannot be set
off against some other income.

Shri S. K. Ayyer: We want to sub-
mit this. Sometimes there are losses
in a particular business. It may not
be prudent for the busipessman to
continue in that business. He may
go in another line. Then, this shouid
be carried forward in another line.

Shri Morarji Desai: “Heads I win,
tails you lose” is the maxim you fol-
low.

Shri S. K, Ayyer: It often happens
that in some cases there may be
losses in one particular line of acti-
vity.

Shri Morarji Desai: Let him go in
another line. Why should that loss
be carried forward in another line?

Shri S. K. Ayyer: That will lead
to great difficulties for the business-
man. Then, I submit, Sir, that the
business losses are carried forward
only for eight years.

Shri Morarji Desai: They will not
be carried forward for more than
eight years. Even this period of eight
years is very long.

Shri S. K. Ayyer: The income is
assessed at any time.

Shri Morarji Desai: That has no
relation to this. The losg cannot be
carried forward for more than eight
vears, :



Shri C. D. Pande: Mr. Chairman, in
that case, nobody will be enabled to
change the line of business. You are
forcing him to remain in one line.

Shri Morarji Desai: I may tell you
even if he enters into another line,
bhe will show loss. Again, if hLe
enters into another line, he will show
loss. Every time, he will show lcss
and I will not get anything.

Shri C. D. Pande: One man has got
many lines; he may sell iron ore and
he may also deal in cotton.

Shri Morarji Desai: That iz not
changing the line, if he continues ail
the while. It should be continucus.
If he enters into a new line, it can-
not be set off againsi that. How can
yvou set off the loss against the new
line?

Shri S. K. Ayyer: Clause 79 hus
elready been dealt with by Shri
Khaitan. Then, I come to clause 80.

Shri B. P. Khaitan. One point 1
would like to add here. It provides
that carrying forward of loss will be
allowed only if it is determined in ac-
cordance with Section 39. Now, under
the existing provisions of the Act,
there is no method by which you can
determine the loss. Therefore, so far
as the assessments and returns prior
to the passing of this Act are con-
cerned, an opportunity should be
given to assessees to file returns and
have their losses determined.

Shri V. V. Chari: There is a provi-
sion to this effect even now.

Shri S. K. Ayyer: Clause 84. The
Central Government have the powers
under Section 15(c) to withdraw the
exemption which is fixed for a pericd
.0f five years for new undertakings.
The exemption shculd not be with-
drawn to the detriment of a particu-
lar industry. If abruptly the exemp-
tion is withdrawn, then they will not
be enjoying exemption for the un-
expired period. This should not be
done.

. Shri Morarji Desal: 1 can with-
drawn exemption from any Company
at any time. This is not a right.
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Shri S, K. Ayyer: If ydu withdraw
it abruptly....

Shri Morarji Desai: You wculd not
have started the Company if I had
not given the concession. If I find
the Company is earning profits, I can
withdraw the concession.

Shri S. K. Ayyer: There will be ab-
rupt termination of the exemption. In
the case of new companies which are
started after that notification is issued,
the concession need not be given.

Shri Morarji Desai: Why should
there not be the termination of the
exemption if the Company is making
profits during the very first year? I
would like to make a provision lLke
that. :

Shri S, K. Ayyer: They would have
published the prospectus.

Shri Morarji Desai: There was no
intention of doing it. Now, ycu have
put that in my mind. Why shouid
not I withdraw the concession when
the Company is getting profits during
the very first year? Why should I
exempt them for five years? We have
also mentioned that it is subject to
all laws of the Government.

Shri S. K, Ayyer: In case such a
notification is issued, it should be
given only prospective effect.

Now I ccmea to clause 87. Though
this has not been included in the
memorandum, I would like to say
something on this clause. This is on
rage 66 of the Bill. Under this clause
a rebate is given on insurance premia,
Sub-clause (a) says:

“Where the assessee is an indi-
vidual, any sums paid in the pre-
vious year by the assessee out of
his total income....”

We suggest that the words “out of
his total income” be deleted.

Shri Merarji Desai:  Why?
should it not be total income?

Why

Shri B. P. XKhaitan: The financial
year of the assessee is from the 1st of
April to the 31st_of March. Now the



life insurance premium becomes duc
on the 15th of January. Now he
pays that premium in the month of
January even before his salary be-
comes due on the 31st of January.
That meang the ITO will hold: “You
have not paid the premium out of the
total income of the year and there-
fore you are not entitled to the re-
bate which is allowed only against
the total income of the year”.

Shri Morarji Desai: I do not quite
follow your point. What is the point?

Shri B. P. Khaitan: If you pay life
insurance premium a rebate is allow-
ed. You may pay that premium out
of your bank balance before you re-
ceive your salary at the end of the
month. In such a case the income-
tax people have held that since it
was not paid out of the total income
the rebate would not be allowed.

Shri V. V. Chari: That is not the
meaning. I will illustrate.... ..

Shri B. P. Khaitan: Mr. Chari, ]I,
have got an assessment on that basis.

Shri Morarji Desai: You send that
assessment to me before the 10th of
July.

Shri B. P. Khaitan: I will send that
assessment to the hon. Minister. But
1 may submit that there is a ruling of
the High Court in }he Shamnagar

Shri Morarji Desai: You have ga
total income of business. Ycu have
paid your life insurance premium
from your bank balance. What hap-
pens in that case?

Shri B. P, Khaitan: The ITO says
that I have not paid it out of my total
income.

Shri Morarji Desai: I would like
to punish this particular ITO. You
will please send this case to me. He
seems< to be a cussed Income- tax
Officer.

Shri Amjad Ali: He did not apply
his commonsense.

Shri Morarji Desai: I will give him
a rap. : .

Shri Amjad Ali: Please don't.

Shri Morarji Desai: Otherwise he
will persist. Please send the case fo
me.

What do you mean by the words
“out of his total income”? I do not
think those words are necessary.

Shri V. V. Chari: Suppose there is
a non-resident who has got some in-
come and who is all the time living
abroad, say an Englishman. He takes
a policy in England out of ‘his funds
which are not subject to tax in India.
He pays insurance premium. That
will not qualify for the rebate. That
is the only case. :

This is liable
other way
this, You

Shri Morarji Desai:
to be interpreted in the
also. We will consider
please send me that case.

Shri Radheshyam Ramkumar
Morarka: Why not we delete the
word “total”?

Shri Morarji Desai: Even that will
not be helpful because bank balance
is not income.

Shri Radheshyam Ramkumar
Morarka: At the time of payment of
premium it is difficult to estimate the
total income:. Therefore you can say
“out of his income”.

Shri Morarji Desai: We will con-
sider this.

Shri S. K. Ayyer: Now I come to
clause 88, page 37. This clause says
that a rebate in income-tax will be
allowed on donations paid to charitable
institutions. The wording of sub-:
clause (5) of this clause may be suit-
ably changed because the donor can-
not be expected to know.

Shri Morarji Desai: This is very
natural. The donor must be expected
to krow. ‘

Shri S, K. Ayyer: Because of clauses
11 ang 12, if 75 per cent of the income
is not spent by the particular institu-
tion receiving the donation....



Shri Morarji Desai: That does not
make you liable to pay.
Shri S, K. Ayyer: That is all the

' clarification we want.
Shri Morarji Desai: What is the cla-
rification needed? The institution does
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not cease to be a charitable institution.

Shri S. K. Ayyer: Then I come to
clauses 90 and 91 (page 38 of our
memorandum) dealing with double
taxation relief. We submit that after

the word “income-tax”, the words
“other taxes on income” may be
added.

Shri Morarji Desai: Why? Wha{ are
the other taxes?

Shri S. K. Ayyer: Super-tax and
sur-charge; and there may be some
other taxes on profits, like Business
Profits Tax in other countries.

Shri Morarji Desai: Why should they
be considered? It should be only
income-tax and nothing else,

Shri S. K. Ayyer: Income-tax and
super-tax.

Shri V. T, Dehejia: “Income-tax” in-
cludes super-tax,

Shri S. K. Ayyer: In other count-
ries, as for instance in Pakistan, we
have got the Business Profits Tax.

Shri Morarji Desai: That cannot be
included. That way even municipal
taxes should be included!

Shri S, K. Ayyer: It is a
income.

tax on

Shri Morarji Desai: Why should it
be included?

Shri S. K. Ayyer: Tax on income or
profits.

Shri Morarji Desai: Then you can
include Sales Tax also. How can that
come? s ,

Shri S. K. Ayyer: The second point
is this. By the Finance Act, 1958, the
basis of residence of companies has

been changed in India. In the Double

Taxationr Avoidance Agreement with
Pakistan it is provided that the agree-
ment will hold good sc long as the

basis of residence is the same in both
the countries. Now, since this has been
changed in India, a company may not
be allowed the unilateral relief pro-
vided in clause 91 as the Income-tax
authority may say that there is a
Double Taxation Avoidance Agree-
ment with Pakistan, and so unilateral
relief will not be available.

the

Shri Morarji Desai: is

change? \

Shri V. V. Chari: Now the definition
is: one which is registered in India.

What

Shri Morarji Desai: How does it
make a difference in double taxation?

Shri V. V., Chari: There is one clause
in the Agreement. The present agree-
ment continues so long as the basis of
residence remains the same. They
have not refused...

Shri Morarji Desai: Then you must
either clarify it with Pakistan or we
should clarify it here,

Shri Amjad Ali: Pakistan is not the
only country.

Shri V. V. Chari: This relates only
to Pakistan. -

Shri Morarji Desai: We shall see
about this,

Shri V. T. Dehejia: The section says
where there is an agreement, if by
some clause or some default that

agreement ceases to exist, then section
91 does not apply. Today we know
the clause. If an agreement has come

Shri Morarji Desai: Then it will net
apply. Either it exists or it does not
exist. If it is in oparation you get the
benefit of it.

Shri B, P. Khaitan: It is in opera-
tion, but it does not apply to compa-
nies, and therefore, as Mr. Chari sug-
gested. ..

Shri Morarji Desai: That
clarified by instructions.

Shri S. K. Ayyer: Then I come ta3
clause 99 (page 40 of our memoran-
dum). In this, besides what we have

can te



stated, there are some cases where no
super-tax is payable, For example,
under the notification issued under the
existing section 60, investment com-
panies are exempted from super~tax
on their dividends. There are certain
conditions for an investment com-
pany, that it should be a public com-
pany, that it should not have any con-
trolling interest in any other group of
industries and such other things. That
provision should be brought out in the
" statute itself. .

Shri Morarji Desai: How many in-
vestment companies are there here?
Not many, I think.

Shri S, K. Ayyer: There are several
investment companies,

Shri Morarji Desai: They are only
banks.

Shri V. T, Dehejia: There was a
Reserve Bank review about this, there
are quite a number of them.

i,

Shri S. K. Ayyer: So we submit that
that clause should be brought out 1n
the statute itself instead of its being
in the notification as at present,

Shri Morarji Desai: That may be
considered, You might note that.
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are dealt with here, The Law Commis-
sion have stated in their recommen-
dation that an Income-tax Officer

should not pass an order under Sec-

Shri V., T. Dehejia: As regards thcse -

investment corporations from which
the dividend is exempted, they are
notified. It is already there. -

Shri 8. K, Ayyer: There is a notifi-
cation..... It is under the existing
section 60. But now that we are con-
solidating the whole statute, it can b2
brought in here under the exemptiouns.

Shri Morarji Desai: Why leave ** ta
a notification? Put it here. If there is
a notlification, you can cancel it at
your sweet will. If it is in the Act
you cannot do it. So put it here. All
right, you may proceed.

Shri S, K. Ayyer: Then I come to
clauses 104 aaxd 105 (page 40-41 of our
memcerandum), Section 23A companics

tion 23A where the declaration of a

dividend or larger dividends would be-
unreasonable on account of current

business requirements. There was a

provision similar to this before 1955.

There was also a provision that 1n

such cases an application could be
made to the Commissioner of Income-

tax to determine how much dividend

is to be distributed, There was also
another. provision that if there is an

excess dividend distributed, it could be-
carrieq forward to the succeeding

years. We submit that this provi-
sion may also be brought into the
present statute.

Shri C. D. Pande: I think it would
be better if you confine yourself to im-
portant clauses, Otherwise, there will
be no time.

Shri S, K. Ayyer: We assure you we

will finish in time, We are leaving
some clauses, :
Shri B. P. Khaitan: In clauses 104

and 105, the suggestion which we have
made is of importance, namely that for
the current business requirements, it
is necessary to plough back the profits.
It could be done with the permission
of the Commisioner. In the corres-
ponding clause 23A, before 1955, there °
was provision that you could apply to
the Commissioner and get exemption.

Shri Morarji Desai: Before 1955. It is
not there now,

Shri B. P. Khaitan: It has been
amended by the amendment of 1957.

Shri Morarji Desai: Why do you
want us to restore it?

Shri B. P, Khaitan: We want resto-
ration because in the Third Plan, we
will have many expansions and it will
perhaps be better if profits are plough-
ed back with the permission of the
Commissioner. It was recommended
by the Law Commission also. It might
at least be kept up for your considera-
tion,



Shri Morarji Desai: The Law Com-
mission’s advice is only an advice.

Shri B, P. Khaitan: We are also
‘making a suggestion reserving it for
your consideration.

Shri Morarji Desai: This reasonable
Tecommendation of the Law Commis-
sion.... I call it unreasonable and so
it was not incorporated,

Shri S. K. Ayyer: I come to page 42.
Depreciation reserve is being con-
sidered as gemeral reserve for pur-
Pposes of section 23A. Depreciation is
‘what is written off in the books. It is
not anything out of accumulated pro-
fits. It is not a reserve like general
Teserve credited out of profits.

Shri Morarji Desai: Why should de-
_preciation be considered as - general
reserve?

Shri V. V. Chari: It is a complicated
-technical point. I will explain it to
"him. Depreciation can be claimed in
two ways. Either you debit the profit
and loss account straightaway and
wcredit the asset account in which case,
the book value of the asset will go
<down, profits will go down and there
‘will not be any reserve account. An-
-other method would be, you keep the
-asset account at the same figure, you
debit ihe profit and loss account and
credit the reserve account. Then only,
there will be a figure on the reserve
side. In the first case, when you com-
pare the total reserve, you take the
written down value of the asset. In
the second case when you compare the
total reserve, you take the enhanced
value of the asset. Therefore, cor-
respondingly, depreciation reserve will
"have to be taken. It is all right.

Shri S, K, Ayyer: For the purpose of
-clause 109, you are taking the original
‘cost of the asset.

Shri V. V. Chari: You have to com-
pare the like with the like.

Shri S. K. Ayyer: Depreciation is
-credited only because it is provideg in
Tump sums and not on the assets. It
‘does not make any differerce for
:accounting purposes whether it s
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shown on the credit side or as a reduc-
tion,

Shri V_ V. Chari: The question is
with what do you compare the value
of the assets shown on the assets side
of the balance sheet. Do you compare
with the depleteq figure or do you
compare it with the inflated figure? If
it is the inflated figure, the deprecia-
tion reserve is there. If it is the de-
flated figure, the asset will automati-
cally be lesser than the original value.
This is a technical point,

Shri 8. K. Ayyer: I want only one
clarification, because it says cost of
the fixed asset and not written down
value, Whether I show it as a reduc-
tion of the asset or on the credit side
of the balance sheet it does not affect
the position,

Shri V. V. Chari: To clarify the
position, +his provision has been made.
Otherwise there is no meaning. You
are allowed to accumulate reserve only
to the extent it is necessary to re-
place the original asset. I hope I have
convinced you.

Shri S. K, Ayyer: This has been up-
held by the Bombay High Court also.
Then, I ge to clause 113. In sub-clause
5, there is a drafting mistake. For ‘in
which’ it should be ‘in respect of
which’.

Shri Morarji Desai: That we can do.

Shri S. K. Ayyer: I take clause 139
about the filing of returns. This is at
the bottom of page 42.

Shri Morarji Desai: Why should it
lead to harassment?

Shri S, K Ayyer: I have left clause
131. I have taken up clause 139.

Shri B. P. Khaitan: As regards
clausa 131, it provides a fine for non-
production of books. It 1is a very
stringent provision introduced in the
present Act for non-production of
books. Firstly, the assessee will be
assessed and adverse inference will be
drawn. On top of that, I do not think
it is necessary that there should be a
fire for non-supply- of information. If



the assessee does not supply, he does
so at his own risk. Why should there
be a fine on top of that? That is our
submlssion.

Shri S. K. Ayyer: Clause 139 deals
with filing of returns. Four months
have been given from the expiry of
the accounting year. Our point is this,
Normally, the Companies Act allows
six months time under the amended
Act for the completion of the accounts
and laying before the share-holders
the final accounts, balance sheet, profit
and loss account, etc. We want that
in the case of companies at least, the
time should be fixed at six months in-
stead of four months.

Shri Amjag Ali: And without in-
terest?

Shri S, K. Ayyer: If the company
closes its accounts on the 31st of

March, it has to file the return on 31st
of July. But the company wili be
finalising its accounts and laying them
before the share-holders by the 30th

of September.
'8

Shri V. V. Chari: We will give time
till 30th of September—days of grace.

Shri S, K. Ayyer: There is one thing
more. In the case of some companies,
the Registrar of Companies may allow
some time i some exceptional cases.
There also the time should be extend-
ed.

Shri Morarji Dsai: You must take
time from the Income-tax officer. You
cannot go from one Act to another,

Shri C. D. Pande: If the time is two
months after the share-holders’ gene-
ral meeting, that would serve their
purpose, The meeting is to be held
within 6 months,

Shri Morarji Desai: That would take
it to 8 months.

Shri C. D. Pande: They are paying
-advance tax, they are paying interest.
The Government does not lose any-
thing.

Shri Morarji Desai: It is not advance
payment. Income-tax is accruing at
1he time. They pay in time, I pay
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income-tax on my salary every month,
I deduct it before I receive it. It is
belated payment and not advance pay-
ment. We have to put them on the
same line as the salaried people.

Shri Radheshyam Ramkumar Mor-
arka: Business firms incur losses also.

Shri Morarji Desai: Therefore, they
pay according to their own estimate.

Shri Radheshyam Ramkumar Mor-
arka: The period of six months they
are asking is reasonable It is for two
reasons. ..

Shri Mnrérji Desai: We will consider
whether it should be 4 months or 6
months.

Shri B. P. Khaitan: The next point
is on page 43 of our memorandum—
clause 143. The clause permits the
ITO to utilise or take into account ‘all
relevant materials which the Income-
tax Officer hag gathered’. I would like
it to be expressly made clear that the
assessee will be given an opportunity.

Shri Morarji Desai: That is bound to
be given. If it is not given, the Assist-
ant Commissioner will set it aside.
This is ordinary commeonsense.

Shri B. P, Khaitan: But elsewhere
such commonsense matters have been
provided.

Shri Morarji Desai: I cannot provide
it everywhere.

Shri B, P. Khaitan: We have already
dealt with clauses 147—153, and we
hope it will receive your consideration.

Shri S. K Ayyer: The next point is
on page 47—clause 155 of the Bill dea-
ling with bad debts. One of our sub-
missions is that no interest is some-
times charged in the account when it
is coasideredq doubtful of recovery. We
submit that in such cases, the ITO
should not take some notional in-
terest and charge it, because when the
principle itself is doubtful, the inferest
should not be treated as income.

Shri Morarji Desai: What is not re-
~eived shoyld not be treated as income,



He is referring to a
bag debt which is carried on. It con-
tinues because they hope to recover
it sometime, They also go on adding
interest.

Shri V. V. Chari: A case like that
was brought to my notice.

That is obvious.

Shri Morarji Desai: They keep it
alive, but they do not receive interest.

Shri V. V. Chari: They can write off
the interest,

Shri Morarji Desai: Even if it is not
received, it has to be added on in the
books of account. What do you do
to the interest? It has to be added on
until it is written off.

Shri Narendrabhai Nathwani: Let
them write it off in a particular year.

Shri Radheshyam Ramkumar Mor-
arka: Even if it is written off, the ITO

may not accept it; he may say it is
premature.

Shri Morarji Desai: Before they
write off, they have to make all

attempts to see that the bad debi has
really become bad ang is not recover-
able. Until then, interest goes on
accruing, but that interest is not actu-
ally received by them. They have paid
income-tax on it. How do they get it
when they write it off.

What was happening in the Palai
Bank was that they went on with bad
debts and adding interest. On that
interest, they went on paying divi-
dends. That is. dividend was paid out
of the share capital, out of deposits—
which is absolutely against the law.
They were stopped only in 1958-59
from doing that. When they were
stopped, the whole thing came down.

Shri S. K, Ayyer: Another point in
connection with bad debts is that in
some cases it will not be desirable
when proceedings are going on in the
court to write off the amount in the
books, although the assessee knows
that it will be ultimately not recover-
able in full. In such cases a reserve
for bad and doubtful debts is created
from the profit and credited to reserve
account.
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Shri Morarji Desai: No, that will nos
be allowed,

Shri S. K. Ayyer: If a
amount i5 set apart like that.

specifie

Shri Morarji Desai: This i5 ‘hezds I
win, tails you lose’.

Shri V, V. Chari: There is no hard-
ship now because ultimately when you
write it off, you will get it.

Shri S, K. Ayyer: The next point is
on pages 48/49—clause 175, Under this
clause, the ITO can apprehend that a
particular assessee is likely to part
with any of his assets to avoid pay-
ment of tax...

Shri Morarji Desai: How will it be
an instrument of harassment?

Shri 8. K. Ayyer: We want that be-
fore he takes the initiative, it should
be approveq by the Commissioner of
Income-tax.

Shri Morarji Desai: You can go in
appeal,
Shri S, K. Ayyer: Before the ITO

takes any initiative in the matter, it
sheu'd have the approval of the Com-
missioner,

Shri Morarji Desai: By that
everything will be finished!

Shri S, K. Ayyer: We have already
dealt with clause 178 and also clause
179. As regards clause 182, we feel
that there is no justification for re-
covery of the tax from the firm.

Shri Mcrarji Desai: Why not?

Shri B. P, Khaitan: Here individual
partners’ incomes are assessed.

time,.

Shri Morarji Desai: If the partners.
default, the firm has to pay. Are they
partners only to enjoy profits and not
meet the liabilities. The liabilities have-
to be met by the firm. Government.
have not made them partners; thney
are voluntary partners,

Shri B. P, Khaitan: There is only
one point which we would like to make
which is of some importance but which
is not mentioned i. the memorardum.



Clause 36(2) of the Bill reads:

“In making any deduction for
a bad debt or part thereof for
which provision is made in
clause (vii) of sub-section (1),
the following rules shall apply:—

(i) no such deduction shall be
allowed unless such debt or
part thereof——

(a) has been taken into ac-
count in computing the in-
come of the assessee of
that previous year....”

There are certain kinds of advances:

tike advance of money to cane-
growers by a sugar factory, or to
supplies of stores or raw materials.

Shri Morarji wesai: We have said
we will consider it. You want that
it should apply not only to money-
lenders. Others also had made that
point. : ’

Shri B, P. Khaitan: About gra-
tuity, the private employers should
also be placed on a par..

Shri Morarji Desai: That will also
be considered, not that it will be
given in the same way.

Chairman: Thank ‘you very much.
(The -witness then withdrew)

The Committee then . adjourned.
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1. THE TATA INDUSTRIES
(PRIVATE) LIMITED. BOMBAY

Spokesman.
Shri N. A. Palkhivala.
(Witness was called in took his seat)

Chairman: You may start with the
assumpiion that we have read the
memorandum and if you think it
nacessary, you may adduce any more
points.

Sari N. A, Palkhivala: I would just
like to stress a few important points
about the Bill and particularly those
in which the Bill proposes to depart
from the present income-tax law.

Shri Morarji Dezai: Shall we start
according to your memorandum, page
by page?

Skri N. A. Palkhivala: Subject to
your convenience, I may take up
about twenty or so important clauses
and speak only on them because they
are more important than the others.
Som» of the others are minor poin:cs‘.

I shall first refer to clause 2(47).
The definition of ‘“transfer’ for the
purpose of capital gains tax has in-
cluded extinguishment. This is a
departure from the existing law, To-
day, under the existing law, extin-
guishment does not result in liability
to capital gains tax. My submision
is that even if it is proposed to retain
the enlarged definition of transfers
so as to include extinguishment, the
category of amalgamation companies
should be excluded as it is proposed
to be excluded for the purposes of
development rebate. When you have
bona fide amalgamation for commer-
cial reasons, it is always in the in-
terest of the industry that two or
more industries may be combined and
become one economical unit.

Shri Morarji Desai: You want to
safeguard here the amalgamation of
companies. Is that the only point?
We can consider that.

Shri V. V. Chari: It will be helpful
to know what particular types of
difficulties are envisaged by him,

89

Shri Morarji Desai: If two com-
panies are amalgamated and at that
time you try to take capital gains tax
from them because of the merger—
that is his point.

Shri V. V. Chari: The law does not
say that we should tax it. '

Skri N. A. Palkhivala: He thanks
that there is some ambiguity which
should be removed.

Shri N. A. Palkhivala: He thinks
of the definition of the word ‘transfer’
used in this clause in question. If no
taxation'.is to be recovered, it can
be covered in the taxation clause be-
cause an ‘amalgamation can also, in
abstract, amount to a transfer.

Shri N A. Palkhivala: If you do not
define the word transfer for the first .
time as you prcpose to do to include
extinguishment, extinguishment is the
very contradiction of transfer. Trans-
fer involves the existence of a right
which is transferred from A to B.
Extinguishment is different.

Shri V., T. Dehejia: Let us consider
transfer a little further.

Shri Morarji Desai: If we agree
that on amalgamation of companies,
no capital gains tax will be charged,
let us safeguard it and finish with it.

Shri V. T. Dehejia: We can take
the instance of a large company with
saveral assets merging with another
small company. Thus an amalagama-
ted company is created.

Shri Morarji Desai: That does not
make a difference; the small one does
not affect much the big one,

Shri V. V. Chari: The tax on capital
gaingz comes in only if some considera-
tion is recieved and from that consi-
deration you are given some expenses.
When there is an amalgamation there
is no consideration received. How
does the question arise at all?

Shri Morarji Desai: One thing might
happen. If two companies are amal-
gamateqd and the shareholders of one
are paid off, then certainly those peo-
rle will have to pay capital gains tax.



Shri N. A, Palkhivala: The point is

only this. In cases where nobody
has paid anything and only shares
are issued, what will happen? To-

day, under the existing law, such a
case does not attract capital gains tax
at all. Because of the incorporation
of the word “extinguishment” in the
definition of the word “transfer”, such
a case would be covered now.

Shri Morarji Desai: Supposing a
higher value of the share is there.

Shri N. A. Palkhivala:
company A amalgamates with

Suppose
com-

pany B, the shareholders of the A
company get the shares of the B
company. They only get the shares

substituted.

Shiri Morarji Desai: As long as the
shareholder does not benefit from it,
there is no question of capital gains
tax. Supposing company A amalga-
mates with company B, and then
company B’s shares are smaller, and
they amalgamate with company A,
and company B shareholdes get
higher shares of company A without
paying anything extra, in that case,
that would attract capital gains tax.

Shri N. A, Palkhivala: The shares
of company A may be worth Rs. 500
of the shares of the company B. Since
the amalgamation is by the order of
the court—they will have to get the
sanction of the court—and since the
shares of company A are intrinsically
worth Rs, 500, the sharehoiders of
company A will not be allowed the
shares of company B to the extent of
Rs. 500.

Shri Merarji Desai: We have got to
consider it from the point of view of
taxation, whatever the court may do.
The courts are not compcieat to rea-
lise this.

Shri N. A. Palkhivala: My point is,
the shares which are received rep-
resent the same book appreciation
which has already accrued to the
shareholder.

Shri Morarji Desai: What can be
the objettion on your part if a per-
son receives a higher share or a share
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which is valued at a higher amount
than what he aiready possesses by
the amalgamation, and if that is
taxed? Why shculd not that man be
charged. capital gains tax?

Skri N. A, Paikhivala: To take an
instance, in Madras, the Buckingham
and Carnatic Mills are trying to
amalgamate themselves with another
textile company. It is in the econo-
niic interests of both the companies
that they should be amalgamated.
Under the existing law, there is no
capital gains tax. Under the proposed
law, such an amalgamation will not
take placa because 30 per cent would
be paid by way cof tax and the shares
would not have risen even by a rupee.

Shri Morarji Desai: Suppésing the
shareholders of a textile mil] are
given the shares of the joint com-
pany, and their shares are valued say
at Rs. 100. They get a new chare.
That might be sold at Rs. 200 each.
Why should not that man be taxed?
That is the only contingency in which
they should pay. Otherwise they
nead not pay, if they have paid the
value to the company.

Shri N. A, Palkhivala: If shares
are Rs. 100 worth and on amalgama-
tion you get Rs. 200 which is the
market value, then undoubtzdly there

is a capital gain.

Shri Morarji Desai: That is what is
contemplated. That can be clarified.

Shri N. A, Palkhivala: If on amalga-
mation, shares of a higher market
value are received, than the market
value of the shares which are extin-
guished, then alone capital gains tax
can be leviable.

Shri V. T. Dehejia: Higher than the
value paid?

Shri N. A. Palkhivala: No. That
make; all the difference then. I said
higher than the market value of the
shares which are extinguished.

Shri V. V. Chari: It is somewhat
like this: Suppose I spend Rs. 100 and
get a share and after amalgamation I
get a share whose market value is



Rs. 150, then the difference is Rs. 50.
I mean the cost of acquisition,

Shri N. A. Palkhivala: Take a con-
crete case. A man pays Rs. 100 for
the shares of company A. Today, the
market value is Rs. 150. He does not
want to realise thig capital gain,

Shri Morarji Desai: But he gets it.

Shri N. A, Palkhivala: If he gets
shares of the company B, shares
worth Rs. 200 in value, you tax him
on the amount of Rs. 150. But the
department wants to tax him even on
the Rs. 50 which is the increase in
wvalue which he has not realised,

Shri Morarji Desai: He would have
got it if the companies were amalga-
mated. It is a windfall to him. After-
wards, when it is sold, it will not be
charged again.

Shri N. A. Palkhivala: Amalgama-
tion will be hampered.

Shri Morarji Desai: If it is ham-
pered, I do not mind it. I do not
know why it should be hampered. ,,

Shri N. A, Palkhivala: It would be,
because the people would not be wil-
ling to amalgamate uneconomic units
if the result is that tax would have
to be paid although not a rupee is
realised by the shareholder. If there
was no amalgamation the share would
be still Rs. 150.

Shri Morarji Desai: It would not
be. There are, for instance, two com-
panies. The shares of one company
are worth Rs, 100 and the shares of
the other company are worth Rs, 150.
They are amalgamated. Then the
company whose shares are worth
Rs. 100 only also gets shares worth
Rs. 150.

Shri N. A, Palkhivala: We are talk-
ing of the word ‘worth”. If we talk
cf the face value and the market
value et us consider what the
position is. A man has a share of
Rs. 100. The market value of it is
Rs. 150. He does not want to realise
capital gain because of the economic
conditions, and....
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Shri Morarji Desai: He may not
want to do so, but I would not be able
to charge him capita] gains tax after-
wardg if he sells off. : :

Shri N. A. Palkhivala: Rs. 100 is
the face value and Rs. 150 is the
market value of the shares, and on
amalgamation another share of Rs. 150
—that is the market value—is got.

Shri Morarji Desai: You are confu-
sing the point.

Shri N, A, Palkhivala: I shall make
myself clear.

Shri Subbiah Ambalam: Let me put
it this way. One company is to be
amalgamated with the other,—com-
pany A with company B. The capital
asset; of company A are Rs. 5 lakhs.
That is the share value. Supposing
company A is to be amalgamated
with company B. You value the
assets of company A whose capital
value or the shareholder’s contribu-
tion is only Rs. 5 lakhs. The assets
are valued at Rs. 15 lakhs. Company
B has to pay either in cash Rs. 15
lakhs or shares to the value of Rs. 15
lakhs. Company A gets Rs. 15 lakhs
instead of contributing to a share
capital of Rs. 5 lakhs. Instead of
Rs 5 lakhs it gets, at the time of
amalgamation, Rs. 15 lakhs. Now, is
it your point that the Rs. 10 lakhs
should not be taxed as capital gains?

Shri N. A, Palkhivala: The question
will arise in the case of certain share.

holders. Let me give one concrete
instance,
Shri Morarji Desai: Only the

shareholder; not the company.

Shri N. A. Palkhivala: The share-
holders will oppose amalgamation,

Shri Morarji Desai; I do not mind
if they opposa.

Shri N. A. Palkhivala: You may
reject my submissions if you find
them unreasonable. But let me put
a concrete case. The face value of a
share is Rs. 100 and its market value
is Rs. 150.



Shri Morarji Desai: You are again
confusing the issue. I am putting to
you another case. That is a different
case altogether. Today, the market
value of the share of company A is
Rs, 200 and that of company B is
Rs. 100. They are amalgamated.
Company B, whose shareholders have
a share of Rs. 100—that is the market
value today—gets a share whose mar-
ket value is Rs. 200. Why should not
those people pay?

Shri N. A, Palkhivala: If you say
like that, I have no objection.

Sari Morarji Desai: I am not saying
the other case, where the face-value
can be Rs. 100 at that time and it
becomes Rs. 150 now. That is not the
idea because the person doss not sell
it. :

Shri N. A, Palkhivala: I am in
entire agreemz=nt with what you say.
But the learned Central Board of
Revenue wants to go one step fur-
ther.

Shri V. V. Chari: I was exactly
saying what the hon. Finance Minister
is saying.

Shri Morarji Desai: Whose word is
more valuable, his or mine?

Shri N, A, Palkhivala: Ultimately
they will be doing the drafting.

Shri Morarji Desai: But it must be
acceptable to me.

Shri N, A. Palkhivala: If you have
understood the point, that is enough.

Shri Radheshyam Ramkumar Mo-
rarka: But take the reverse case.
Suppose the face value was Rs. 100,
the market value is Rs. 50 and the

new share is issued for Rs. 50. Would
you or would you not claim capital
loss?

Shri N. A. Palkhivala: No; there is
no capital loss.

Shri V. V, Chari: It is a matter of
opinion. Shri Palkhivala is not the
only assessee; there are other asses-
see; also.
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"On the date of amalgamation,

Shri N. A. Palkhivala: It has been
accepied that under the existing low
of amalgamation, there is neither capi-
tal gain nor capital loss. In fact, Shri
Chari will remember what happened
when he was there in Madras in con-
nection with the Buckingham and
Carnatic Mills.

Shri V, V. Chari: It depends on the
particular form.

Shri Narendrabhai Nathwani: Sup-
pose a person has got a share of the
face value of Rs. 100. He has paid -
Rs. 100. Another shareholder buys at
the market price of Rs. 150, On
amalgamation. he gets share worth
Rs. 200. According to you, the per-
son who holds the original share of
Rs. 100 should only pay the difference
of Rs. 50 and not Rs. 100.

Shri N. A. Palkhivala: Yes.

Shri Narendrabhai Nathwani: Then
the rise from Rs, 100 to Rs. 150 would
escape.

Stri V. T. Dehejin: The old shares
will be there and new shares will be
issued. The new shares will have a
face value. A person might have con-
verted old shares. Some people will
have new shares. When the shares
are sold, do you think the history of
each share has to be traced?

Shari N, A. Palkhivala: No; only the
market value has to be considered.

Shri V. T, Dehejia: The market
value on the date of sale is Rs. 250.
the
value is Rs. 200. The face value is
Rs. 100. There will be some persons
who will have Rs. 200 value of new
shares and some persons Rs, 200 value
of old shares. On a given date, say.
7 years hence, when they sell they
get Rs, 250. At the time of assess-
ment, should you go into the history
of each share anad its face value has
to be traced?

Shri N. A. Palkhivala: No; we
should take the uniform overall mar-
ket value.

Shri V. T. Dehejia: But some are:
new shareholders. _



Shri N. A. Palkhivala. They cannot
be new shareholders after the amal-
gamation. The position would be, to
each according to his cost. That is
the 'mandate. If a man purchases a
share for Rs. 100 ‘and another for
Rs. 150, the principle is, to each
according to his cost.

Chairman: Let us go to the next
point,

S%ri N. A. Palkhivala: The next
clause is No. 9. There is no change
in the law, but the doctrine of busi-
ness connection is sought to be conti-
nued. No other country has such a
law except Australia. I submit that
we should make the concept a little
more concrete as in England where
they say, if you are trading in Eng-
land you are taxable; if you are trad-
ing with England, you are not tax-
able. If that is done, the loss of
revenue would be negligible and
there would be greater precision and
certainty about the law. As it is, so
many propositions of export and im-
port trade never come through
because of this doctrine. A very
large value of our import and export
trade is today stifled at the source
because of the pernicious doctrine of
business connection,

Shri Morarji Desai: T am afraid you
are using very harsh words. You may

say it is bad, but not pernicious and

things like that. We can also do the
same thing and where shall we meet?

Shri N. A, Palkhivala: Let me
withdraw that word. Because of the
doctrine of business connection, a lot
of our import and export trade is be-
ing hampered.

Shri Amjad Ali: Would you be
satisfied if ‘business connection’ is
defined clearly?

Shri N, A, Palkhivala: Yes; it
should be defined as meaning trading
in India and not merely trading with
India.

Shri V, T. Dehejia: Will it come to
you as a surprise if I were to say that
the Federation of British Industries
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have written to us saying that they
are completely satisfied with the way
the phrase is being interpreted?

Shri Morarji Desai: You are afraid
that those foreigners who buy here
and take it to their country and do
nothing else are being taxed. What.
you say has some truth because I have
found that there have been cases:
where they have been taxed and it
has created difficulties. There is no-
point in clarifying it merely by a cir-
cular, because that is not a safeguard.
I have come across such cases in which
this hag happened and we have recti--
fied it.. But export trade is very.
touchy and we cannot afford to take-
risks in this,

Shri V. T. Dehejia: He was refer~
ing to the English practice. But that.
arises out of their own concept of in-
come.

Shri N, A. Palkhivala: The concept
of income is just the same.

Shri Morarji Desai: We can clarify
it here. That is all that he wants..
What is your suggestion?

Shri N, A. Palkhivala: It should be-
defined as meaning trading in India
and not trading with India.

Shri Amjad Ali: That can be left to-
the Select Committee,

Shri Morarji Desai: That also does.
not become simple, We will examine
it.

Shri Narendrabhai Nathwani: Would
you give us a draft on this point?

Shri N. A. Palkhivala: All right. The
next clause is sub-clause (10) of clause
10 which is a new clause.

Shri Morarji Desai: We are trying.
to find out a solution whereby the:
seeming discrimination is not there.

Shri Amjad Ali: Would article 14 of .
of the Constitution satisfy you?

Shri N. A, Palkhivala: The Supreme-
Court has laid down a well-settled
principle that unless the discrimina--
tion is reasonable....



‘Shri Morarji Desai: I am not plead-
‘ing for any constitutional protection.
On the ground of equity, we will
.examine it.

Shri N. A, Palkhivala: Then, clause
11 deals with religious and charitable
trusts. There, there is a new provi-
sion sought to be incorporated mak-
ing a departure from the existing law.
That s, if a trust is bona fide for
charitable purposes and if its income
is accumulaied and appiied to non-
~charitable purposes under the existing
‘law you will tax it in the year . in
which it is applied to non-charitable
purposes. Here the law goes a step
further. Under the proposed Bill, if
it is accumulated and applied ulti-
‘mately for charitable purposes stiil
-the exemption is sought to be denied.

Shri Morarji Desai: Because we do
‘not want there to be any sort of accu-
‘mulation. But we are considering the
.case where a trust wants to accumu-
‘late its income in order that it '‘may
‘be applied lump sum later on. We
are trying to find out a solution,
-whereby if aman declares his inten-
tion from the +very beginning and
specifies the purpose for which he
-wants to accumulate, then he may be
allowed the benefit.

Shri N. A, Palkhiwala: If the learn-
ed Committes be pleased to put it this
way, that so long as the accumulation
is for a purpose authorised by the
“Trust....

Shri Morarji Desai: And also there
is a declaration of the intention from
‘the very beginning.

Shri N. A, Palkhiwala: Many' of
these trusts are generally for chari-
‘table purposes.

Shri Morarji Desai: But if they
-want to accumulate they must say so.
“What I say is that the trusteas must
declare from the very beginning the
purpose for which they want to accu-
mulate. If it falls within the Income-
tax Act, then the 25 per cent will be
-allowed.

Shri N. ‘A. Palkhivala: The next one
ds clause 13. This again is departure
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from the existing law. Sub-clause (a)
is about relatives,

Shri Morarji Desai: You may make
your subrmission about that, but there
is no hope of it being granted.

Shri N. A, Palkhivala: I am not at
the moment suggesting that the trusts
created for poor relations be exemp-
ted. You agree that trusts are created
for relief of poverty generally.

Shri Morarji Desai: if it is for
relieving poverty generally and if it
fits in with the provisions of the
Income-i1ax Act, then the relatives can
be given help and that is a different
thing altogether.

Sari N, A. Palkhivala: The difficulty
wiil arise like this. A trust is gene-
rally for relief of poverty, but you
have a clause that preference be given
for relatives,

That is

Shri Morarji Desai: also

vicious.

Shri N. A, Palkhivala: May I sug-
gest one amendment? It may be said
that income spent on relatives may be
taxed.

Shri Morarji Desai: Then I consider
that the whole trust will get vitiated.
Let there be a separate trust. Let the
trust be gplit up into two parts.

Shri N. A. Palkhivala: Otherwise,
what will happen is, if the income of
the truth is Rs. 50,000 and even if
Rs. 100 is given to a relative the whole
income is denied the benefit.

Shri Morarji Desai: Let them make
some other provision. I find that lot
of loopholes are made out of this. I
know of many instances.

Shri N. A. Palkhivala: Then, Sir,
the income which is applied to rela-
tives may be denied exemption.

Shri Morarji Desai: There is ample
time now. They know our intention.
They can amend the trust deed.

Sari N. A, Palkhiva'la: Ualsss you
give power to the courts, they cannot
amend it. At least confer the power
on the courts.



Shri Narendrabhai Nathwani: Do
you think there is no such power now?

Shri N. A, Palkhivala: There is no
power now,

Shri Narendrabhai Natlawani: Why
can't it be amended in view of the law
1o be passed?

Shri Mora-ji Desai: A High Court
has full powers as far as I know, tlo
allow the alteration if all the trustees
agree. If some do not agrce then they
do not allow.

Shri N. A. Palhkivala: We have had

this d'fficulty in Bombay.

Shri Morarji Desai: In Bombay they
have changed some trusts entirely.
We are going to provide that they can
be changed with the permission of the
High Courts. We will say that if they
change by orders from the High Court
we will consider them,

Shri C. D, Pande: May I seek one
clarification,  Supposing “there is a
charitable trust but because of the
inclusion of certain poor relations it As
vitiated. Will the Govermment inva-
lidate it only to that extent or is it
that the whole trust will be denied the
benefit?

Shri Moerarji Desai: The whole trust.
That is the intention of this amending
Bill. But they can amend the trust
and get the relief under this Act. Let
the clause giving preference to poor
relatives disappear. They can give to
everybody.

Shri N. A, Palkhivala: With great
respect. Sir, may I submit that unless
the power is conferred by the statute
no court will have the authority to do
it.

Shri Morarji Desai: High Courts can
give the permission. I have seen that
they have given permission for chang-
ing trusts completely.

Shri N. A, Palkhivala: Unless the
purpose of the Trust has fa'led, I again
submit with great respect, that no civil
court has the power unless you cop-
fer it expressly by the statute.
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Shri Morarji Desai: The legal acu-
men of people is so great that they
can always prove that the purpose
has failed and therefore something
else should be done. The law can
always be utilised to the best advant-
age if the High Court allows it to be
done.

. Shri K. R, Achar: A High Court can
only interpret the statute.

Shri Narendrabhai Nathwani: Whe-
ther we should have a specific provi-
sion here or not we will consider.

Shri Morarji Desai: We cannot say
that we will enable the High Court to
do that by a legislation, It has to be
seen whether under the Constitution
we capn provide such a clause here.

Shri N. A. Palkhivala: Under the
Constitution there is no bar,
Shri Morarji Desai: If the trustees

do not give anything to relatives and
declare their intention from the very
beginning,. it is all right.

hri N. A. Palkhivala: They will
not act upon the preference clause.

Shri Mor~+ii Desai: As long as they
do not act w1 it it is all right,

Shri Narendrabhai Nathwani: Sup-
pose it is stated in the trust deed that,
in the first instance, it shall be given
to the poor relations. If there is such
an obligatory c'ause then the trustees
are bound by it. But if the discretion
is given to them, certainly it is open
to them to change it.

Shri N A, Palkhivala: If there is an
obligation then the trustees and the
court”are bound by it and it cannot be
changed unless you give express sta-
tutory powers to the court.

Shri Narendrabhai Nathwani: I am
not sure about it.

Shri N. A. Palkhivala: Otherwise,
you can exempt trusts which were
created before. I will give one con-
crete example, Take the Sasoon Trust,
involving millions of rupees. Not a
rupee goes o the relatives, as will be
seen from the accounts submitted to
the authorities,



Shri Morarji Desai: If nothing goes
to the relatives, then we will exempt
that. We will try to make that sort
of provision,

Shri V. T. Dzhejia: We have been
talkiag of relations generally. But in
clause 13 it is restricted to brothers,
sisters, sons and father,

Shri N. A. Palkhivala: I have seen
the definition of “relatives”, In fact,
that is discriminatory—toctal denial if
it is given to my grandson and full
exemption if it is given to my broth-
er’s grandson.

Shri Morarji Desai: We are going to
widen that definition. I am prepared
to abide by what the Select Commit-
tee deciles.

Shri N. A, Palkhivala: Then I come
to clause 23, which deals with house
property. Under clause 23 half the
municipal taxes are allowed as deduc-
tion, and not the whole, if the house
property was construcied after 1950.
That is not eguitable.

Shri Morarji Desai: This was
only last year,

done

Shri N. A. Palkhivala: This will re-

sult in great hardship. Income from
house property is restricted today
because of the Rent Control Act

throughout the country and one does
not get a return of more than three
per cent on most of the houses cons-
tructeg before,

Shri Morarji Desai: This is a matter
which shall be more relevant for the
budget to deal with, not for this legis-
lation.

Shri N. A, Palkhivala: Once this Bill
is passeq into a law....

Shri Morarji Desai: Even then we
can g0 on changing it and you will not
be able to do anything.’

Shri N. A. Palkhivala: Since you
have been good enough to consolidate
the law,

Skri Morarji Desai: We are not try-
ing to disturb whatever has been done,
I do net want a different budget to be
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introduced here. This will amunt to
a different budget,

Shri N. A. Palkhivala: If yoa re-
move the limitation in respect of build-
ings coastrucied after 1850....

Shri V. T. Dehejia: That is a tudget
paint

Shri Morarji Desai: I cannot do any-
thing now. I can take it into consi-
deration at the time of the next budget.
It 1 grant this, everything else will
come and the rate can also be altered.
I do not say I will do it; I only say
that I will consider it.

Shri N. A, Palkhivala: It works very
serious hardship to those who own
house property. ‘

Shri Merarji Desai: You better give
the whole case to me. I will consider
it.

Shri N, A. Palkhivala: Then I come
to clause 32, which deals with deapre-
ciation. There i; no departure from
the existing law. But therz is a re-
commendation of the Taxation Ea-
quiry Committee that in respect of

.short-term leases of mines or quarries

for bricks or stones either the cost may
be alloweg or depreciation is allowed.
That idea iz not incorporated in clause
32. A man wants to get some stones.
He goes to somebody who is the owner
of the land and tells him “I will take
this land on lease of Rs. 12,000”. He
pays the monev and extracts stones.
That Rs. 12,000 which is paid for the
right to extract stone is not given to
him, either as deduction or deprecia-
tion. My respectful submission is that
on grounds of equity and fairness this
should be alloweq either by way of
depreciation or by way of revenue ex-
penditure. When the whole idea is to
get raw material in the form of stones,
bricks or earth, if a land is taken on
a short-term lease of five to seven
years and one pays annual rent to the
owner of the land, now one does not
get any deduction, There is no depre-
ciation or revenue deduction. The
Suprem?> Court looked at it this way:
one has acquired the assets, namely,
the right to excavate stones....



Siiri Morarji Desai: That is only for
particular year and the payment is
made on that basis. It is finished.

Shri N. A. Pa'khivala: If it is aliow-
ed to him as a revenue deducticn, he
will not claim depreciation allowance.
In countries like United S*ates and
Eng'and one gets depreciation allow-
ance in such a contingency. This ques-
tion arose in the case of Pingle Indus-
1ries,

Shri V. T. D<hejia: Tf I remamber

a right, the Supreme Court held in -

that case that it is capital investment.
Th= question is whether the payment
in that case was annual or in instal-
ments.

Shri N. A. Palkhivala: 7t was arnual.

Shri V. T, Dehejia: So far as I am
informed, it was held as oayment in
instalments,

Shri N. A, Palkhivala: Bu: no -leduc-
t1i~n was given nor deprecia:ion allow-
a-re. Here I am not criticising the
judgment of the Supreme ¢Court. He

should be given either of the tvyg.
That case was in 1960. )
Shri Narendrabhai Nathwani: We

will read that judgment,.

Shri Morarji Desai: We wiil ..onsider
this point.

Shri N. A Palkhivala: [n England,

France and United States th's expen- .

diture i3 allowed to be depreciated.

Then I come to sub-clause (1) of
clause 3, relating to develepmest re-
bate, where there is a practical diffi-
culty which arises this way. This is not

a matter involving revenue tut a
.matizr cf convenience and .quity.
Even if this clause is amended as 1

suggest, it would not involve any loss
of revenue. In order that a man may
get devclopment rebate two cumu-
lative canditions have to be fuifilled
in a sing'e year. Firstly, the asset
must be installed in that vear and,
secondly, it must be used in that year.
The practical difficulty arises in cases
where thre installation iz completed,
say, by the 28th March and its use
starts four days later,

A

Shii V. V Chari: This thirg is
covered easily by executive instruc-
tions, :

Shri N. A. Palkhivala: It is pnot

covereq by executive instructions. The
Department fought tooth and nail! to
deprive the assessee of that right. The
assesses went to the court and lost.

Shri Morarji Desai: In a court the
assessee would lose. He would not
get it in the court, but the Depart-
ment can give it. If the Depariment
does ney choose to give it, e has po
remedv. However, this can be con-
sidered - We will try to clarify it.

Shri V.'V. Chari: T was only trying
to say thrat it is actually the preseat
pracuce. I do not know how Shri
Palkhiviila got this idea.

Shri N. A, Palkhivala: It has hap-
penec in the National Marufactures
case. It is a reporteq case,

The next point is about clause 33,
sub-clauses (3) and (4) which, again,
deal with developmeat rebate. The
principle of development rebate is that
if you transfer the asset to aryone
within ten years, you lose the develop-
meni repate 10 which ‘you would be
otherwise entitled. Only two excep-
tions to this are provided for, They
are, firstly, amalgamation of two com-
panies and secondiy, transfer of the
business from the partnership to a
private limiled comvany. Other cases
of bona nae succession for commerciai
reasons arise. An individual may con-
vert his business into a limited com-
pany for bona fide reason, or he may
invite a public company. In such
cases the benefit of the development
rebate is completely lost though the
case is absolutely bona fide and there
is no idea of gaining on tax benefit.
May I suggest that the restriction is a
salutary one. You do not take your
deve'opment rebate and then sell the
asset within two or three years. That
principle is healthy. It must remain in
the Act. Wherever that healthy prin-
ciple is not sought to be violated and
there is a bona 7ide succession, for
example, an individual selling his



business to a limited company or con-
verting it in to a limited company or
inviting a fresh company and so on,
this benetit should not be lost. Under
the Rill it is lost. ¢

Shri Morarji Desai: Does an indivi-
dual get this benefit?

Shri V. V. Chari: Development re-
bate is admissible to everyone but
an individual scarcely gets it

Shri Morarji Decai: If it is an out-
right sale, how can it be allowed?

Shri N. A. Paikhivala: That i; a
transfer. If you find that there is a
succession to business. ..

Shri V. V. Chari: How can a com-
pany succeed an individual?

Shri Morarji Desai: Succession is
dependent on transfer of money.
Shri N, A. Palkhivala: Take this

case which is provided for in the Act
itself. If a partnership is succeeded
by a private limited companv. the re-
bate is not lost, But take the case of
a partnership, say, of 18 persons which
17 permitted by law. If it is sneceeded
by a public company though the num-
be: of shareholders is 18, the develop-
ment rebate is lost.

Shri V. V. Chari: The Tyagi Com-
mitiee’s recommendation is only in the
case of ama'gamations and firms which
convert themselves into private com-
panies. They have not gone further.

Shri Morarji Desai: Again this thing
concerns the Budget and I cannot
change it now,

Shri N. A, Palkhivala: I am giving
this concrete case instead of arguing
merely on legal grounds. A partner-
ship of 18 converts itself into a limit-
ed company. Now if it i a public
limited company the rebate is lost
even though the public limited com-
pany consists on'y of 18 persons and
there are no outsiders in it.

Shri Morarji Desai: It is not a public
Mimited company,
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Shri N. A. Palkhivala: It is. If there
are more than seven persons, it is a
public limited company,

Shri Morarji Desai: Then why should
it be lost?

Shri V. V., Chari: If the sharehold-
ers are exactly the same, it would not
be lost. He is talking of imaginary
cases.

Shri Morarji Desai: Then why not
provide for it?

Shri Radheshyam Ramkumar Mor-
arka: The provision only provides that
those partners must be shareholders
in the company. Besides the partners
there may be other shareholders. Sub-
clause (4), Explanation (iii) says:

“all the partners of the firm im-
mediately before the succession
become shareholders of the com-
pany.”

Shri Narendrabhai Nathwani: What
is there to prevent these shareholders

“from transferring it once they get it?

© with the same shareholders

They can do 1t

Shri N. A Palkhivala: Nothing at
all. Shri Chari’s point was that if it is
a pub’ic limited company it would be
allowed: otherwise it would not be
allowed. It would be allowed if a firm
is succceded by a private company,
but once you have a public company
develop-
ment rebate is completely lost.

Chairman: Others can come in.

Shri N. A Palkhivala: Even in a
private company others can eome in.
Once you have 3 firm or a private
company, next year you can take ten
more paople from the public,

Shri V. V. Chari: There is a restric-
tioa that the shareholderg must be the
same.

Shri N. A. Palkhivala: You may
provide that restriction ang apply it in
the case of a public company where
the shareholders may be the same,



shri V. V. Chari: But is it likely to
arise, that is, a case of a partnership
becoming a public company with ex-
actly 18 members?

Shri N. A. Palkhivala: We have a

case in Bombay where this point has
arisen. If there is no rational reason,
why shculd it be confined to a private
company?

Shri Morarji Desai: That be
considered later on.

can

Shri Amjad Ali: You have suggest-
ed the deletion of line 9 on page 33.
You do not press it?

Shri N, A Palkhivala: There is some
mistake. It is not page 33, line 9. But
I am not arguing all the points. I am
only picking up the main ones, Now I
turn to the next clause which is one
of the very, very important clauses,
that is, clause 37. To my mind it is
the most important clause. It will re-
volutionise and upset the settled law
of this country. I will quote chapter
and verse for what is the settled law.
Today the position is that if any busi=
ness expenditure is incurreq wholly
for the purpose of business....

Shri Morarji Desai: Why have you
introduced this word ‘necessarily’?
Why was it not there before?

Shri V. V. Chari: It has been done
on the advice of the Law Ministry.

Shri V. T. Dehejia: The Law Com-
mission has used the word in different
sections. o

Shri N. A. Palkhivala: In this parti-
cular clause it has not used the word
‘necessarily’ at all.

Shri V, T. Dehejia: The word ‘neces-
sarily’ has been used in other clauses
which are similar.

Shri N. A. Palkhivala: We have also
used the word ‘necessarily’ in other
clauses. I am not raising any objec-
tion to it.

Shri Morarji Desai: It does not
mean that the word ‘necessarily’

should be used in all Sections.
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~ tion.

Shri N. A, Palkhivala: Even under:
the existing Income-Tax Act. the:
word ‘necessarily’ is used in  three-
clauses, but that is in a differsnt con-
text. _

Shri V. T. Dehejia: Would you like:
to justify allowance of expenditure
which is not necessary, as necessary?’

Shri Morarji Desai: Even for my
own Ministry I am not able to decide:
whether you require this or not. Be--
fore the man goes to the Tribunal, he:
is suffering a lot. I do not want the
Income-Tax Officer to have many dis-
cretions.: These are the instruments
of corruption. I am afraid this will
be the greatest instrument of corrup-
I thought over it for the last:
I feel that this~ would
We must consider

two days.
create difficulties.
this.

Shri Amjad Ali: We are using a.
harsh word.

Shri Morarji Desai: We are using.
words which are capable of misuse.
We must not have anything in the
law which is capable of being an ins--
trument of corruption.

Shri N, A. Palkhivala: There
no such precedent anywhere.

is:

Shri Morarji Desai: If it is a thing
which can become an instrument of
harassment, we must get rid of that.

Shri V. T. Dehejia: Mr. Palkhivala,
according to you, the sole judge of
necessity should be the spender.

Shri N. A, Palkhivala: Necessity is
not the criterion at all.

Shri Morarji Desai: How is the
Income-Tax Officer able to say that
this man is not necessary?

Shri N. A, Palkhivala: How can the
Income-Tax Officer dealing with 20
industries have enough knowledge to
say what is necessary here and what
is ~necessary in another industry?
Supposing a technician is employed on
Rs. 3000, the Income-Tax Officer can
say it is not necessary on the piea
that the business was going on already
without him. I may appoint a sales
agent, The Income-Tax Officer can



say, “Without a sales agent how were
you carrying on the business before?”.

Shri Morarji Desai: He can say that.
There will be some peopie who will
‘not surrender. But many people will
:surrender. We will consider that.

Shri N. A. Palkhivala: I may say a
*word here. It has been statad that
‘that is not the meaning of the word
“necessarily’. But that is the legal
meaning of the word ‘necessarily’.
"There was a case in England. The
‘finding wa; given that this was not
‘necessary and on that the House of
‘Lords said, “You must allow the ex-
‘penditure because necessity is not the
-criterion.” In India there was a case
‘which went to the Supreme Court
‘where by the test of ‘necessity’ the
‘assessee would have lost the case;
‘but, then he succeeded.

Shri V. V. Chari: You said, it is in
no other country’s statute, But, it is
‘there in Australian Act.

Shri Morarji Desai: We will consi-
-der this. Som2 change is necessary.
‘There are people who utilise the
‘Company’s money az if it is their own.

Shri N. A. Palkhivala: We may say,
“wholly and exclusively”.

Shri Morarji Desai: Still the man is
iemployed in the Company.

Shri N A. Palkhivala: Respectfully
T may say, Sir, that such a case you
‘have already provided for three years
ago. In your budget you provided
for this: in the case of any Company,
public or private, though it is wholly
and exclusively used for the purpose
of business, still if it is not reasona-
‘ble having regard to the interests of
‘the business needs of the Company, it
is disallowed.

Shri Morarji Desai: It may be dis-
allowed. After that, the Appellate
‘Tribunal allows it.

Shri N. A, Palkhivala: The law al-
ready provides for it.

Shri Morarji Desai: We will care-
‘fully consider it. We have got to
remove its misuse. There is a lot of
misuse.

Shri N. A, Palkhivala: For that tax-
payers will be harassed.

Shri Morarji Desai: I do not want
any instrument of harassment in this.

From that point of view, we will con-
sider it.

Skri V. T. Dehejia: Just now you
referred to the judgement where un-
reasonabls expenditure has been dis-
allowed. Here it is:

“If in the opinion of the Income-
Tax Officer any such allowance is
excessive or unreasonable having
regard to the legitimate business

As you know, this phrase “having
regard to the legitimate business
needs” has been interpreted to me
according to the spender himself,

Shri N. A, Palkhivala: The point is:
can the ITO decide how to run the
business?

Shri Morarji Desai: We have only
to see that there are no malpractices.
We will consider that.

. Shri N. A. Palkhivala: Now, I come
to clause 62; sub-clauses 1 and 2. That
is the clause which correspends to
the pres:nt section 16(c). Today the
position is that if a trust is created
which is revocable only after six
years, in other words it is irrevocable
for six years, the income of the trust
is not included in the total income, It
suys that the provisions of section
61 shall not apply to any income
arising to any person by virtue of a
transfer made before the 1st of April,
1961 which is not revocable for a
period exceading 6 years.

Shri Amjad Al: How dces it
help you?

Shri N. A. Palkhivala: Under the
existing law, if a trust is irrevocable
for six years, you do not include the
income for 6 years in the total income
of th> settler. When it becomes re-
vocable, the income becomes includa-
ble. For the period that it is irrevo-
cable, you do not include the trust
income. That is the existing law.



Now, if trusts are created which are
irrevocable for 20, 30 years. still tha
income of the trust will become in-
cludable in the settler’s total income.

Shri V. V. Chari: If it is irrevoca-
ble, it would not be,

Shri N. A. Palkhivala: I say, 20 or
30 years. Suppose a man creates a
{rust for 20 years. He says, for 20
years, I am going to be in business
and I hope to continue in business. If
it is not bona fide it is includable.
We are not dealing with benami tran-
sactions. Benami transactions are al-
wayg taxable under the general law.
We are dealing with bona fide trans-
actions.

Shri Morarji Desai: Why are these
words necessary?

Shri V. V, Chari: Trusts already
made before 1-4-61 are not affected.

Shri N. A, Palkhivala: A man makes
a trust tomorrow irrevocable for 10
years.

Shri V. V. Chari: You mean to'siy
that the Act should not be amended
at all?

Shri Morarji Desai: He says that
the words ‘made before the 1st day
of April 1961’ should be omitted.

Shri N. A. Palkhivala: The rest will

remain.
ing law may be continued.

Shri Morarji Desai: Income arising
from transfers which are irrevocable
for a period exceeding 6 years is not
included in the total income. Why
should it not be included?

Shri N, A. Palkhivala: If I may
explain the law as it is today, if a
trust is irrevocable for 6 yearg at
least, for the period that it is irrevo-
cable, you do not include the trust in-
come in the settler’s income because
he has no power over that income at
all. If he has any power to enjoy
the income, you tax the settler. I
have nothing to say. We are dealing
with a case of bona fide settlement, If
it is irrevocable for 6 years, during
the period of irrevocability, you do

In other words, the exist-
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not tax him. When it becomes revo-
cable, you tax. What is sought to be
done by the Bill is that here after if
a trust is made irrevocable for 20
years and revocable after a certain
lapse of time, although the settler
does not get any benefit out of the
trust, still you propose to tax the
settler in respect of the trust income.
My submission is only this. Let the
existing law be continued that the
trust must be irrevocable for six
years. If it is irrevocable for less
than 6 years, you tax the settler. If
it ig irrevocable for at least six years,
for the’ period that it is irrevocable,
and the ‘settler does not get any benefit
at all, for that period, he is not taxed
because it is not his income at all.
That law has not led to abuses. You
may have two kinds of abuses, One
is benami trusts. You tax that uner
the general law.,

Shri Morarji Desai: Is this a new
provision?

Shri N, A. Palkhivala: Yes. Sub-
clause (1) is not new. In sub-clause
(2), the words ‘made before the 1st
day of April, 1961’ are new., The -
rest is the old law.

Shri V. T. Dehejia: The point is,
what was in force up to 1-4-61 has
been continued. I am not an Income-
tax Administrator, if my point is not
correct, you may correct me, Sup-
pose a man creates a trust. It is irre-
vocable for 10 years and afterwards,
he can revoke. During the ten years,
the trust has earned income. That
income has remained in the trust, It
started with Rs. 1 lakh and it has
become Rs. 1% lakhg in 10 years. At
the end of 10 years. he revokes. That
money of Rs. 13 lakhs comes to the
hands of the man. Wi'l the difference
of Rs. 50,000 be taxable in any way?

Shri N. A, Palkhivala: It will be
taxable in the hands of the trustees.
In the case of accumulation, vou tax.
I have no objection. In order to tax
1 per cent of cases, 99 per cent of
bona file trusts are to be taxed in
the hands of the wrong man. I say
straightaway, I do not plead the case
of the man who has accumulated the



amount. Tax the settler, In the
example given now, you will tax the
trustee, not the settler.” Suppose you
decide to tax the settler, out of 10,000
trusts in India, you ‘will hardly have
ten cases of this type. Nine thousand
‘cases will be bona fide trusts which
are irrevocable, where the settler does
not -get a rupee. In the subsequent
provision, accumulation is provided.
If he gets any income or directly or
indirectly if he has any power over
‘the income or corpus, it is revocable.
‘That is also theré. Where the settler
gets one rupee by way of income, that
you will always tax.  We are dealing
with bona fide cases.  This is a far-
fetched case of = accumulation. How
many cases have the Income-tax de-
partment administered and how many
cases there have been of accumulation?
If you want to safeguard the revenue
against accumulation ' tax the seftler
where there is accumulation. I have
-nothing’to "say:.~~ For the'sake of 1
stray case out of 10,000, are - you
denying the exemptlon for the bona
ﬁda trusts"

. -Shn V. T. Dehejia: I will mention a
sort of a trust that'I know of not in
this connection, but outside. A father
creates a trust—irrevocable trust—in
favour of the sons of Rs, 5 or 7 lakhs.
He says, for that period, the income
‘will be given to the sons. Normally,
in the hands of the father, the jncome
would -have been taxable, By creat-
ing the trust, he escapes the income
tax. Would you consider it bona fide?

Shri N. A. Palkhivala: It is bona
fide. "The sons enjoy the income. The
fatHer has no power over the income.
'What is mala fide?

Shri MorarJi Desal: Is 1t not liable
to Glfts tax" '

Shri N. A. Palkhivala: It is liable.
The. Gifts-tax Act, 'in terms provides
that the creation of a trust shall be
treated -as a-transfer.- There is no
doubt about it. :

Shri V. T. Dehejia: He has trans-
ferred the income to the son. “ *
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Shri N. A, Paighivala: If the father
takes back a single rupee, you tax the

“whole income. The father would have

maintalned his sons and educated

“them. He says, my son’s expenses will

be met from this.

Shri V, V. Chari: May I explain my
point of view? Really, it should not
be taxed in the hands of the settler.
if the trust is a bona fide irrevocable
trust. But, when the tfrust is really
revocable, simply because it continues
for 6 years, you say it is irrevocable.
Where is the justice in giving the

* benefit of a provision which is appli-

cable to irrevocable trusts. If you
think 6 years is long enough, there
will ‘be, I think, violent difference of
opinion, If it is irrevocable for 20 or

"~ 30 years, I have no objection. Irrevo-

cable for § years is practically revo-
cable. -

We will devote
consider this

Shri Morarji Desai:
more time when we
cl}ause.

Shri Radheshyam Ramkumar
rarka:

Mo-
I want to wunderstand one

point. The example which Shri Dehe-

jia gave....

Shri Morarji Desai: 1 have not
understood it at all,

Shn N. A. Palkhivala: I may be

allowed a couple of minutes to explain

" it. It is a matter of very far-reaching’

"always taxed. If it is for his
* children; it the trust is

importance. Suppose there is a trust
which is a benami trust; thesettleris
minor
irrevocable

the settler is taxed. If it is for his

"wife, the settler is taxed. If there is a

" father says:

trust which is for somebody else but
a rupee goes to the settler, the whole
income is taxed. If no part of it goes
to him but if he has some power to
alter it or to make a deviation, then
also the settler is taxed. I have no
quarrel with it.

My only submission is, suppose therg
is a case where the man makes a bona
fide trust for his grown up children,
twenty or twenty-five year old. The
I have Rs. 5 lakhs, I give
it as a bona fide trust to my sons. And
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he pays a gift tax on it. If the income
goes to the children and they enjoy it,
why should it be included in the
father’s income?

The point made is that if it is irrevo-
cable for six years, why not treat it as
the father’s income, He does not know
how the children will shape, He does
not know which one will turn out
into a good son and which one into a
bad son.

- Shri V. V. Chari: So he does " not
want to trust the money with them
for more than six years,

Shri N. A. Palkhivala; Yes. But
bhas the law been abused In this res-
pect?

Shri V. V. Chari: Yes, that is why
it has been put like this.

Shri N. A, Palkhivala: Can ydu give
‘those jnstances?

Shri V. V. Chari:
all the instances.

Shri N. A. Palkhivala:
that the man gives it to his own
grown-up sons? If a father cannot
give it to his own grown-up sons....

" 'Shri Mor’é.;ji'"l)ésai:
" easy stratagems.

Shri N. A. Palkhivala:
- bona fide trust.

Shri Morarji Desai:
Government its share? He must pay
the Government a share, This applies
only to persons who have money, 10t
to people who may not have much
capital.

'Shri N. A. Palkhivala: The whole
Act applies like that. The point is,
are you not 'going to permit what is
permitted in England and other
foreign countries?

I cannot give you

The abuse s

These' are all

This " is a

Shri Morarji Desai: In other coun-
{ries many things are permitted. India
is a unique country!

Shri N. A. Palkhivala: We have
permitted irrevocable trustg to be
created. Where the settler does not
enjoy any part of the income, should

Why not give

-

he be_ taxed? I Jhave a fair amount of
expenence qf these thlngs Mu1t1-
millionaires are not worned “about
the wealth tax, but even honest citi-

_zens cannot make a bona fide trust

under this,

Shri Morarji Desai: What is the dis-
bonesty here?

Shri N. A. Palkhivala: You ' are

. taxing the settler in respect of an in-
_ come which is not his income. He has

created a bona fide trust. i
AWh'y,:hasﬂ, . he
Only in order to

TR N ek Unatzaooes .
Shri Morarji, Desai;
created .the trust?

' pay ‘less Income-tax, and for no other

) years?

purpose.
Shn V V Chan Legal av01dance

- Shn Morar;u Desai: It is a 'legal
av01dance whlch 1 don’t want to allow,

) .Shn N A Palkh.wal.a. It is a.sound

"‘proposmon borne out by one’s know-

ledge that trusts are created for six
vears. \ :
Shn Morar;u Desai:, Why for  six

If it is permanent, I do not
mind.

Shri N. A. Palkhivala: Many do not

make it permanent,

' Shri’ Morar;x Dwu Are’ 1rrevocable
‘trusts only for a penod of years"

Shn N. A Palkhlva]a. If he finds
that the beneﬁcxary is.not beha,vmg
'oroperly he runs the nsk for six years,

Shri Morarn Desai Let him give
that gift to them and be’ done w1t}L it.
I do not prevent him from giving the
gift. What is the catch behind this?
1 am afraid of the catch.

Shri N. A, Palkhivala: He wants to
make a trust,

‘Shri Morarji Desai: Because
wants to retain the power.

" Shri N. A, Palk]nva.la Undoub'tedly

But when it comes back to him, he is
taxed.

he

Shri Morarji Desai: . Why not .now
in the larger income? He only wants
to evade, .by this stratagem, paying



the higher tax, because his slab will
go higher. Therefore he sets aside
something which goes to the sons who
will pay a lower tax.

Shri V. V. Chari: He can directly
maintain the sons. Why should he
create a trust?

Shri N. A. Palkhivala: It is a trust
for anybody. ’

Shri Morarji Desai: An honest man
pays all the Income-tax due from him.

Shri N. A. Palkhiwala: This is a
legitimate creation of a trust,

Shri Morarji Desai: I do not think
50 .

Shri N. A, Palkhivala: You may
restrict it to the children. You may
say....

Shri Morarji Desai: Even in respect
of- grown-up sons, let him make a gift
to them. I do not prevent him. He
can make a gift of his whole property
to them.

Shri N. A, Palkhivala: Suppose the
learned Member says “If you create it
for your adult sons”, even that I can
understand. But this applies to all
persons, ‘

Shri Morarji Desai: What is the
meaning of these trusts. There should
be no trusts except charitable trusts.

Chairman: I think we have suffi-
c:ently discussed this point. You may
go to your next point.

Shri N. A. Palkhivala: The next
one is about clause 64(v). The words
“immediate or deferred” have been
added. Suppose an irrevocable trust
is created. It may be to some poor
relatives. Affer they are all dead, the
man’s wife may become the ultimate
beneficiary, It is taxed. The point
is, the wife does not get a rupece, the
husband does not get a rupee. If a
rupee comes to the wife, let the hus-
band be taxed.

Shri Morarji Desai:
senting. both the Associations,
and the Central Council of
Associations?

You are repre-
Tatas
Indian
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“ultimate

Shri N. A, Palkhivala:

Shri Morarji Desai:
be taken together.

Yes.
So both may

Shri N. A. Palkhivala: There is
only one point concerning the Central
Council. I was referring to clause
64(v). Today the law is that if you
create a trust out of which any in-
come goes to your wife, it is taxed
in your hands, rightly. Because, after
all, you are bifurcating it in favour of
your wife. That is all right. But
what is sought to be done now is, if
you create a trust of which not a
rupee goes to your wife—and in all
probability not a rupee will ever go
to your wife any day—still, because
after the death of the four or five
nephews or nieces your wife is the
beneficiary,—unless your
wife survives all those four or five
nephews or nieces she will never get
any benefit—still it is sought to be
included in the husband’s income. It
is not justifiable on any ground of
fairness or justice. Because, the in-
come comes neither to the husband
nor to the wife: it goes to a third
party. If it is a revocable trust you
have already caught it under clause
62. Here it is only an irrevocable
trust. You have provided for some
poor relations, nephews and nieces.
But you say that after they are all

dead the wife will take the corpus and.

therefore it should be taxed.

Shri V. V. Chari: Is it likely to
happen, that all the other people die
and the wife alone survives? The first
beneficiary is the wife generally.

Shri N. A. Palkhivala: Then you
are taxing the husband under the
existing law. You don't need this.

Shri Morarji Desai: Therefore no

stratagem is necessary.

Shri N. A. Palkhivala:
income goes to the wife you want to

tax in the husband’s hands. What is :

the basic principle behind this?

Shri Morarji Desai:
the minor children?

If it goes tao -

Whatever -



Shri N. A. Palkhivala: Then also
there is no quarrel. If it is a revoc-
able trust you have caught it under
clause 62. Suppose you create an ir-
revocable trust. You say “I have a
poor nephew, I give him so much
for life”. It goes to your wife if she
survives after his death. Today the
husband is not taxed because mno
income goes to the wife. When that
man dies and the income goes to the
wite, you undoubtedly tax the wife.
I do not dispute that. For the period
that the wife does not get any income

at all, is the husband to be taxed in
respect of that?
Shrimati Tarkeshwari Sinha. All

these years the husband will be tax-
ed?

Shri N. A. Palkhivala: Yes.

Shri V. V. Chari: The case to which
it is supposed to refer is one which
has arisen as a result of a court deci-
sion. The trust was like this. For
five or six years, you accumulate
money and in the 7th year, you pay
it to the wife.
case to say that A, B, C, D will be the
beneniciaries and after the death of
a.l the wife will get. I do not think
in this world any such trust exists
but if you want that such a trust
should be exempted it can be done.

Shri N. A. Palkhivala: I am not
quarrelling with that but in the clause
you are using words which will cover
100 other cases. This case of that
accumulation is one case in the Bom-
bay High Court but there are
hundreds of cases of other types. You
tax the accumulations when the wife
benefits,

Shri Morarji Desai:
out.
will consider it.

Shri N. A. Palkhivala: Then I come
to clause 67(3). This is again a depar-
ture from the existing law. For ins-
tance, a partner of a firm earns some
income as his share and he is requir-
ed to attend to the affairs of the firm.
He may be ap invalid and so may
have to appoint a manager to look
after the firm’s affairs because it 1is
his duty under the partnership deed

We will find

It is an extraordinary.

You can suggest a draft and we
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to attend to them. Under the exist-
ing law, if he has bona fide appoint-
ed somebody wholly and exclusively
for that purpose, the amount paid to

"him is allowed as a deduction. Now

that is sought to be changed. Only

"the interest on moneys borrowed to

finance the firm is allowed to him as
a deduction andg all the other deduc-
tions are not allowed. If it is not
bona fide, even under the existing law
the deduction is not aliowed. There
have been cases in the Bombay High
Court. A man was required under
the partnership deed to attend to the
affairs of * a company. After five
yvears of the date of the deed, one
man, because of his old age, could not
attend and he appointed a person
on Rs. 350|- salary. When he attend-
ed to the affairs of the firm with the
consent of the other partners, that
partner claimed his deduction in res-
pect of hig share, The bona fides
were not disputed, The High Court
said that he should get a deduction in
respect of that amount. The law does
not allow that now.

Shri Morarji Desai: This is the
Law Commission’s draft which we
have adopted here.

Shri N. A. Palkhivala: I have no
clear idea of what had been put in
there. But I had opposed it even in
that stage. Anyhow, you may consi-

" der whether it is worth accepting.

Shri Morarji Desai: There are three
or four kinds of partners. There is
a sleeping partner. He  provides
money or he may not even provide
money. There are cases like this.
Clearly that man has to be allowed
no deductions. There may be a part-
ner who does his work. But the firm
has got its own establishment. Why
should the other partner’s estabiish-
ment not be covered by that? Why
should he have a separate establish-
ment? There are cases where the
cars which are required for the
childrep going to school are put in
the accounts of the firm. I am think-
ing very hard on this because I find
that this expenditure business is be-

coming terrible day by day.



Shri N. A. Palkhivala: I would ask

your Honour to’ tonsidér one ‘thing. -

Are” we not’ having the tendency to
make laws only for dishonest people"

The ' hones'o peopIe are suﬁermg in -’

the pDocess

lShl‘l Moraru Desai: Let me assure
you that my intention is even more
clear thap yours. I want that every
honest man should be encouraged to
maintain, his . honesty and nobody
should be thrown into dishonest paths
by law. But.in the society in which
we live, honesty is considered stupid
today. .
haves honeistly, by all
people he is considered stupid. That
is unfortunately the standard which
we have got now. So the law has
also to provide in such a manner that
the dishonest man does not ' remain
dishonest.
in every transaction that we do and
we must dispel that feeling.

Shri N. A, Palkhivala: Will such
laws ever dispel it? "
Shri’ Morarji Desai: Whether this

law does it or not, wé must also not

immediately begin to trust ‘everybody.
We cannot also do that,

Shri N. A. Palkhivala: The net re-
sult of all these laws is,
expenence I can say, that the dis-
honest pedple are still’ able to mani-

pulate while the honest people suffer.

Shri Morarji Desai: Who enables
them to do that? It is the profession-
nal people who do that; otherwise
they may not be able to do it. If the
professmnal people can help me in
this connection and do not allow them
to take advantage of the loopholes, 1
am prepared to have as many loop-
holes as you want.

We have our different conceptions
of lawyers and judges also, A law-
yer considers it his sacred duty to
help his client under all circumstances.
To my mind the sacred duty of a law-
yer is to help the cause of justice and
not the cause of wrong. How would
then murderers escape murder and
thieves escape punishment?

If there is a person who be- .
successful .

We distrust each other.

from my
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Shri Amjad Ali: To that I will ans-
wer, I do not go to a lawyer for a
moral lecture but for his advocacy.

Shri Morarji_Desai:_But . what is
justice, if it is not the establishment.
of truth?

Chairman: Let us confine ourselves
to the subject-matter.

Shri N. A, Palkhivala: If I may ans-
wer Shri Nathwani, the position is
this. Under the existing law, if a
bona fide partner appoints a manager
to look after his interests in the firm,
5o long as it is a bona fide business
purpose, he gets a deduction in respect
of the salary. He pays the manager
from his share of profit.

Shri Morarji Desai: Where a part-
ner has to maintain one, he is bound
to do. That case ought to be provid-
ed. '

Shri N. A. Palkhivala: Under the
present Bill it is not provided. If a
map is in ill-health and cannot there-
fore attend to the work, you deny
him the deduction for what he pays.
The manager who bona fide looks
after the business...

Shri Morarji Desai: The purpose of
the Law Commission was to see how
the objects which you have pointed
out. should be carried out.

Shri K. R. Achar: We are not accept-
ing all that the Law Commission has
said,

Shri Morarji Desai: There should be
no suspicion that the department is
trying to do something which will
have a stranglehold on them. I do not
say that the Law Commission is in-
fallible. We have not accepted every-
thing that it has said. I am only look-
ing into this from a limited point of
view,

Shri K. R. Achar: Supposing there
is a loophole, it should not be left as
it is.

Shri N, A, Palkhivala: When one
talks of the purpose, it is not really
a business purpose, Forgetting that
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it is so, even under the ex'ist"ing-‘law, incli;éed,"l ‘have no objection. If you -
he is not allowed a deduction. insert the words, “If, in the opinion
. . of the ITO, the transfer of shares was
Shiﬂ Morarji Desai: We will consi- effecteq to get a benefit of tax,” it may
der it. L » be all right., Without.that, to apply..
Shri N. A. Palkhivala: In almost all this rute to all companies where bona

the cases which have . come to our fide transfer of shares is - effected, -
knowledge, no partner maintains a. would be really penalising the honest -
separate establishment. - He has only tax-payer and depriving him of the-
one paid employee but because the right to carry forward the past losses.- .
premises have to be kept and are to There is no limitation at all. 50 per-

be looked after, some salary is paid. cent has been hit upon, and once it
We have never had a single case has changed never mind how remote

where a partner has a big establish- the idea of any tax benefit, the carry
ment, I submit that this provision .f'orw‘nard loss is.. disallowed, to the
would work as a pinprick to the lumted eompany.,

honest taxpayer. Under the present Shri V.1 V. Chari It is only in case

law, there is no such provision, and of pnvate compames

there is nothing corresponding to sec-- . :

tion 567(3) of the Income-tax Act.  Shri N. A, Palkhivala: It can be a

This particular sub-clause may be pubhc company , _

deleted. Shri V. V. Charl During the dis- .

.cussions yesterday, we thought of the..
possibility of restricting it to private
companies,

Shri N. A. Palkhivala; About half SR
an hour more. The other case which Shri C. D. Pande:
I have in mind is only a matter of
policy. 1 want to make a submission.
only in regard to that matter of policy,

Shri’ Morarji Desai: How long
would you like to take?

A corporate
body hasg got a. continuous existence-
and a-cnange of shares—50 or 100 or
whatever it is—has- no relevance to
the continuity of its existence. So, if
the losses are likely to be recovered
by the future management, it should ..
always be allowed, because the ma- |,
nagement is immaterial so far as the
corporate body is concemed

I now come to clause 79, which
deals with companies in which the
public are not substantially interest-
ed. Today, the loss incurred by a
limited company, like the loss incur-

red by any other assessee, is allow- - Shri Morarji Desai: We will consi-
ed to be carried forward, What is der it. So far as the private com-
now provided by clause 79 is a depar- panies are concerned, he does not
ture from the existing law, It is now mind,

sought to be provided by clause 79, Shri.C, D. Pande: There is no.

unsettling the present law, that here-
after, a limited company, continuing
as a limited company, will yet be
deprived of its right to carry forward

difference. . -
Shri Radh~shyam Ramkumar
Morarka: Private companies should

the loss if the shareholding has chang- be on the basis of partnership. Here,
ed hands in the meanwhile. My sub- it goes against lt .

n3i§sion is that .th'is particular pro- Shri Morariji Desai: We w111 consi.
vision would again work as a serious der it when the time comes—at the
harfish.xp m bom} fide .cases. It is not cons1derat10n stage.

as if it is restricted in any manner.

It is not as if these words are added, Shri N A, Palkhivaa It at all it
namely, “If the transfer was going on has to be retained, I submit, that .it,
and the ITO was of the opinion that has to be in relation to one private
the transfer was with a view to get a company only and to the extent to .

tax benefit”, etc. If such words were which the shareholdmg has changed



hands. Here, the entire loss is dis-
allowed and not to the extent to
which  shareholding has changed
hands. The total loss is different,

Shri' Morarji Desai: Loss for what?

Shri N, A. Palkhivala: Loss incurr-
ed by the limited company whicn con-
tinues to incur loss. These losses
are disallowed to the limited com-

pany.

Shri Morarji Desai:
limited it to eight years.

Shri N. A. Palkhivala;
within the eight years.

Shri Radheshyam Ramkumar
Morarka: This is quite different. Even
that does not apply. Supposing in a
private limited company, 45 per cent
of the shareholders transfer their
shares to another company, then the
total loss of the company would not
be carried forward to the next year.
The losses would disappear at that
stage and the shareholders will suffer.

Shri N, A. Palkhivala: It would
lead to blackmail. People having 50
per cent shares will transfer the
shares to their cousins, and the poor
shareholder will suffer.

Shri Morarji Desai:
happen.

Shri N. A, Palkhivala: Either we
go on the basis of the honesty of the
tax-payer, or we do not, The present
law is there; for eight years the
losses are carried forward.

We have

This is

It can easily

it is fran-
Anyway,

Shri Morarji Desai: If
dulent, we prosecute them.
we will consider it.

Shri N. A, Palkhivala: Then I come
to clause 84(4). Apart from the
constitutional validity, one shouid go
by justice and equality first, and then
by the Constitution. On the grounds
of justice, I submit it is not fair to
make this departure from the existing
law. Clause 84(4) says that newly
established undertakings which are
today entitled to the benefit of exemp-
tion.....
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Shri V. V. Chari: It is not a depar-
ture from the existing law,

Shri N. A Palkhivala: If you will
refer to the existing provision, there
are no such words.

Shri V. T Dehejia: Are you saying
whether it is constitutional or not?

Shri V. V. Chari: The existing
clause is more detailed, but in order

‘to remove the defect in the existing

clause, we have made it more accept-
able, in order to meet your objection.
It says—provided that the Central
Government may, by notification,
direct that the exemption conferred
by this section shall not apply to any
particular industrial undertaking.

Desai: There is no
question in this, This
right of any
concession

Shri Morarji
constitutional
is not a fundamental
undertaking. This is a
given by Government,

Shri N. A. Palkhivala: No, Sir.

Shri Morarji Desai: It exists in

very few countries.

Shri N. A. Palkhivala: Suppose a
new undertaking is started. The
field is so wide. If you say that to
the shareholders at the very beginn-
ing that there will be no tax holi-
day, I can understand it. Now,
what is sought to be done is that
after the shareholders have invested
the money on the footing that there
will be a tax holiday, Government
issues a notification saying that they
will be deprived of the tax holiday.

Shri V. V. Chari: The Central
Government may, by notification,
direct that the exemption conferred
by this section shall not apply to any
particular industrial undertaking.

Shri N. A, Palkhivala: Here the

words are ‘shall cease to apply’.
Shri Morarji Desai: ‘Shall not
apply’ has also the same meaning.

We will keep those words if that

will satisfy you.



Shrl V. V. Chari: The Bill, as it is,
is more advantageous to Shri Palkhi-
vala,

Shri Morarji Desai: They
better judges of their interests.

Shri N. A. Palkhivala: Nobody has
quarrelled with the existing provi-
sion.,

are

Shri Morarji Desai: We can conti-
nue that.

Shri V. V, Chari: The existing
words are arbitrary.

Shri Morarji Desal: No, We might
keep the existing provision.

Shri N. A, Palkhivala: Clauses 86

and 182, This is about tax on regis-
tered firms. These are two clauses
under which in the case of a registered
firm, the same income js taxed twice
over in the hands of the same indivi-

dual, The well-settled law in this
country throughout has been—and
there is no departure anywhere

under our income tax law; this is the
solitary departure—that income is
taxed only once in the hands of the
same individual, never twice. In the
case of an unregistered firm, you ask
them to pay tax at the rate appli-
cable to the total income. In the case
of a registered firm, you ask the
individual partners to pay a tax on
their respective shares. The income
is divided among them, On every
rupee, the firm has to pay income-
tax., In 1956, for the first time, a
departure was made and it is sought
to be continued by the Bill, I submit
that this may not be continued. The
departure was that you ask the indi-
vidual partners to pay tax on their
respective shares of the firm'’s in-
come and on the same income of the
same firm, the registered firm will
also be asked to pay a separate tax
which is not very high, but it is 3
annas in the rupee.

Shri V. V. Chari: Not three annas.
Shri Morarji Desai:

That is
from the

ecommon income.

paid
When
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you say that there is no parallel, you
are forgetting all companies and
shareholders, The shareholders own
all the profit, Income tax is paid on
that. Then the dividend which the
shareholders get is taxed.

Shri N, A, Palkhivala: Here there
is no legal entity.
Shri Morarji Desai: They all

collect together, Let them be collec-
tively taxed and severally taxed.

Shri N. A, Palkhivala: Then what
happens ‘to considerations of justice

and equity?

Shri Morarji Desai: What is jus-
tice in a tax? Justice ip a tax is a
very nebulous thing.

Shri N. A. . Palkhivala: I proceed
from a different approach, If you
ignore the element of fairness, you
will not have the citizen co-operating
with you, That has been my limited
experience.

Shri Morarji Desai;: That has been
your dictum. When I ask what is
justice in a tax, I do not mean that
there is no justice in a tax. What
I mean is that if you examine it
from an absolute point of view, no
tax will be justified. But justice lies
in the fact that it is necessary for
the common good, that it is payable
by people who can pay and then it
is also payable by persons whose con-
dition will not worsen as a result of
the tax, These are the three condi-
tions which justify tax—to my mind,

Shri N. A. Palkhivala: Is it right,
however large the mneeds of the
country, to depart from the principle
of no-double-taxation? A partner-
ship is not even a legal entity. You
ask the firm to pay tax and again
ask the individual partners to pay
tax on the same thing,

Shri Narendrabhai Nathwani:
Does it not make a difference in
taxation as between registered and
unregistered firms? It does. The
ncome is split. Because the one has



certain advantages, why not pay
something for getting that con-
cession? ’

Shri * - Morarji’ Desait’ It is fullv
justified, if any tax'is juctified.

Shri-‘N,- A, Palkhivala: Take what
are called the Section 23A companies.
They do not declare a certain am-
ount as
to pay penal super tax which is very
high, It comes to 6 annas in the
rupee. There are two qualifications
only, when'the company will not be

asked to pay ‘that penal ‘super tax.-

One is if there are past losses. "The
other is, if the commercial profits

are not large. In England, there are -
the other words ‘if the other business ’

requirements justify’, If the ITO is
satisfied, not the businessman, that
the other business requirements jus-
tify no payment of dividend—pay-
ment of
not pass the order, That is the law in

England. That is what the Law Coms<"
mission recommended should be done.”

But that has not been done here. It

was done- for some time. Under our
Income-tax " Act, ‘the Commissioner '’
was given ‘the power to do-it. That ~

led to' a number of applications to
the * Commissioner, A Board " of

Referees” was appointed, But that

was a cumbersome procedure. I do

not want that. Let the ITO be satis-’

fled.  We know cases which arise;
they are not stray ' cases. A com-
pany had arrears of Rs. 5 lakh tax
to be paid.” It had not paid it. In
one year, it wanted to pay it out of
current profits and it actually paid.
But it did not declare a dividend.
The law was applied and the com-
pany had to pay penal super tax,
because arrears are not past losses
and they do not come under the
words ‘smallness of commercial pro-
fits’. Therefore, however urgent,
however crying the bona fide needs
of the tusiness, you cannot keep the
money and discharge liabilities,

Shri Morarji Desai:  But why did
they not pay the taxes earlier?

dividend, They are asked

certain liabilities—he will .
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Shri N. A. Palkhivala: Because the
tax assessments were made later,

Suppose that company had not
paid the dividend. You might say
that the approval of the Inspecting
Assistant Commissioner has to be
taken. But I have not seen one
single case in my experience where
the Inspecting Assistant Commissioner '
has refused approval,

Shri V. T. Dehejia: In that case,
every year, in the balance-sheet, some
money should be set aside for pay-
ment of tax, Had the company done
so?

Shri' N, A. Palkhivala: The company
had made a provision which was less
than the tax ultimately  assessed,
because many expenses were dis-
allowed.

Shrimati Tarkeshwari Sinha: Why
should they not calculate "that their
liability will be so much, and accu-
mulate that much of reserve?

Shri' N. A. Palkhivala: It is ex-
tremely difficult to ascertain that.

Shri Morarji Desai: They did nof
know that all these expenses would
be disallowed.

Shri N. A. Palkhivala: It is ex-
tremely difficult to ascertain that.

Shri Morarji Desai: His point, is
that the company cannot know
exactly what the tax would be.

Shrimati Tarkeshwari Sinha: Cer-
tainly, they can calculate, and there
might be a variation by just a small
percentage.

Shri N, A. Palkhivala: It was
Rs. 1'50 lakhs, but we did not
know that expenses up to the
order of Rs. 1-20 lakhs would be dis-
allowed. In fact, we went right up-
to the tribunal, and even in the tri-
bunal we rightly lost, because the law
is very clear on this point.

Shri Morarji Desal: Do yo1 war
the present law to be changed?



Shri N. A. Palkhivala: Yes, I want
it to be changed and restored fto
what it was some time ago, but in this
way. I would only suggest the addi-
tion of these words,

Shri Morarji Desai: When was
this change made?

Shri N, A. Palkhivala: That law
was in force from 1953 to 1956 or so,
that is, for about three years.

Shri Morarji Desai:. What was the -

reason for that change?

Shri V. V. Chari: As Shri Palkhi-
vala has pointed out, the whole thing
was such a cumbrous procedure,
involving references to the board of
referees and the commissioner and so
on, and the assessments used to be
held up for years together. Therefore,
what was done was that a lower
rate of distribution was fixed.. Ori-
ginally, it was 60 per cent.; later on,
it was reduced to 45 per cent. Since
a lower percentage,
cent, was fixed, there was no need for
further concessions.

[
Shri N, A. Palkhivala: It is already
60 per cent, if you would kindly see.

Shri V., V. Chari: We are only
talking of industrial companies which
require the amount for their first busi-
ness requirements, not non-indus-
trial companies. It was 45 per cent,
but later on, it was raised to 50 per
cent., because the rate of company
taxation had gone down from 51:5
per cent. to 45 per cent,

Shri N. A. Palkhjvala: = What hap-
pens in cases like this is this....

Shri V, V. Chari: Here, I would
like to correct a statement made by
Shri Palkhivala. He said that even
though the tax provision might have
been made, some expenses might have
been disallowed, and, therefore, the
provision might have been inadequate.
But that would create only a small
amount cof difference. It 1is only for
that purpose that a latitude of about
20 per cent. is given. That has been
increased by a further 5 per cent. in
the present Bill, to provide for all the

namely 45 per .
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possibilities of inaccurate assessmeént
of tax. What further concessions can
be given?

Shri N, A. Palkhivala: The differ-
rence becomes large in cases where
what is regarded as revenue is
treated as capital The income-tax
officer is powerless to do anything,
in the face of the law. And it is
also so difficult to determine it.
Even when the matter goes to the
court, there is difference of opinion,
as happened in the case that I men-
tioned, where two persons hold one

way, and three persons hold another -

way. That makes all the difference.
Out of a sum of Rs. 1;50 lakhs,
Rs. 1'20 lakhs was disallowed. So,
the 20 per cent. margin would not
cover such . cases.

I may make one simple suggestion
here which I submit is fair and
equitable. The earlier procedure
was very cumbersome, we had to go
to the Commissioner, then in appeal
to the board of referees, and the
whole assessment was held up. I
suggest that you may leave it to the
income-tax officer to be satisfied
whether having regard to the cur-
rent business requirements, a larger

dividend declaration would be unrea- -

sonable; let him be satisfied on ' this
point, because he can be satisfied
today about two other things, about
past losses ete.

Shri V. V. Chari: It is very diffi--

cult in practice.

Shri N. A. Palkhivala: But in
England it has worked for nearly
thirty years satisfactorily.

Shri -V.-V. Chari: Here also, the °
system has been there. : The English-
system was introduced in 1939 or so

that is about 22 years -ago, Do you
want to revive it here now?

Shri N. A. Palkhivala: If justice
requlires it, why should it not be done?
There is no escape from the tax in a
matter like this. After all, you are
levying a penal tax; this is not a case
of an ordinary tax.



Shri Radheshyam Ramkumar
Morarka: This is one of those clauses
where we have to apply our mind
very seriously. On the one hand, there
ig the question of hardship, and on the
other, there is the question of evasion
of real tax., We shall have to balance
these two considerations very careful-
ly. It would be worth the while hav-
ing all the information on this point
made available to the committee,
because it is not an easy thing to de-
cide the one way or the other, because
both the considerations are equally
important,

Shri Morarji Desai: The Law Com- .

mission has not suggested any alter-
native.

Shri N. A, Palkhivala: It is suggested
in the report. In the draft itseif it
could not come, because the view was
that the incidence of tax should not be
disturbed. But in the note it is
expressly mentioned that current busi-
ness requirements should be taken into
account, and the law should be amend-
ed. In the body of the report you will
find a recommendation. But I am
putting this before the Committee for
the consideration of hon. Members. I
am not saying that any assessee,
because he pleads business require-
ments, must be allowed not to declare
the requisite percentage of dividends.
What I am saying is that if the Income-
tax officer is satisfied, it may be allow.
ed. But today, even in a case where
the income-tax officer is satisfied, he is
powerless to do anything; he has no
power to exemp{ the company from
penal supertax.

Shri V. T. Dehejia: But, is that cor-
rect? When a case is taken up under
section 23A or the present clauses 104
to 109, can the income-tax officer say
‘I do not propose to apply this power’?

Shri N. A, Palkhivala: No, he cannot
say; in fact, in the very case waicn 1
mentioned, we pointed out to the Ins-
pecting Assistant Commissioner that
there were bona fide arrears of tax
unforeseen, but he said, ‘No, the law
hag to be applied, and you must pay
the tax’.
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Shri Morarji Desai: We shall consi-
der this point,

Shri Amjad Ali;: How do you differ
from the draft submitted by the Law
Commission?

Shri N. A. Palkhivala: In the draft,
the Law Commission could not make
any changes which would affect the
incidence of tax, because the terms of
reference were that we were only to
codify the Act without affecting the
incidence of taxation. That was why
in the Law Commission, the Central
Board of Revenue’s representative Mr.
Narayan Rao was very insistent that in
our draft, there should be no change.
That is why this matter has been
referred to in the body of the report.

Shri Morarji Desai: That was why I
wag also pleading with you not to
press anything which will change the
present structure.

Shri N, A. Palkhivala: After all, this
is one chance which the Parliament of
this country has to make the law a
little more humane.

Shri Morarji Desai: It can be done
every year.

Shri N. A. Palkhivala: But this
chance may not come again, because
in Parliament you are so hard pressed
for time.

Shri Morarji Desai: Every year,
there is the budget discussion which
goes on for two or three months.

Shri N. A. Palkhivala: At the time
of the budget, there are so many other
important factors and you may not be
able to consider this. Today, there is
a little leisure, and you would have
time enough to consider it. After all,
we all work under limitations. You
have some time today to consider this.

Shri Morarji Desai: I have never
refused to give any amount of time
required by you.

Shri N. A. Palkhivala: I know that
that is our privilege, and we are very
proud of it. But the point is that
today you are codifying the law, and,
therefore, you might consider it now.



Shri Morarji Desai: I do not say that
this is not the proper time, but I am
saying that even in future, there is
time to consider thig question. We
can always reconsider and reconsider
and reconsider; for five times, one may
say, no, but on the sixth occasion, one
may say, yes. Therefore, that attempt
should never be given up.

Shri N. A, Palkhivala: Thank you. .

Shri V. T. Dehejia: I do not know
whether you have noticed that this
point was considered by the Taxation
Enquiry Commission and they have
said that this provision is not neces-
sary.

Shri N. A, Palkhivala: No, in fact,
after the Taxation Enquiry Commis-
sion’s report, the power was given to
the commissioner to consider this.

Shri Morarji Desai: Let us consi-
der this,

Shri N. A, Palkhivala: The report
of the Taxation Enquiry Commission
was made in 1949, and this amend-
ment was made in 1953, by which
power was given tothe commissioner
to consider all this.

Shri V. T, Dehejia: So, the commis-
sion proved right,

Shri N. A. Palkhivala: The proce-
dure was cumbersome; it was not
the principle that was wrong. The
procedure was cumbersome, since it
involved going up to the commis-
sioner, the board of referees and so
on.

Shri Morarji Desai: I would tell
Mr. V. V. Chari that this is not the
remedy if the procedure was cum-
bersome.

Shri V. V. Chari: That is why we
have reduced the percentage.

Shri Morarjl Desai: That is also
not much. How does it meet . the
exceptional cases that have been
mentioned by Shri Palkhivala? 1
think we must consider this point.

Shri K, R. Achar: At page 73, in
para 22 of the Law Commission’s
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report also, there is a reference to
this, and they have recommended

‘that ‘a provision should be added.

Shri N. A. Palkhivala: With your
permission, I would like to touch some
points in the public interest.

I take up clause 159(4), about legal
representatives. No doubt, to the ex-
tent to which the legal representatives
have misapplied the assets and not
paid the tax, you can ask them to pay
out of their own pocket, but as it is
drafted, even if the assets left are only
Rs.1,000 and the taxes are Rs. 5 lakhs,

_because he distributed the assets of

Rs. 1,000, he should pay Rs. 5 lakhs out
of his pocket. It may not be intended,
but that is the legal effect.

Shri V, V. Chari: Actually, we in-
corporated whatever draft was given
by the Law Commission. If there is
any mistake, we will rectify it,

Shri N, A. Palkhivala: It makes the
legal representative personally liable
for all taxes, not limited to the ex-
tent of the assets. It is a drafling
error, it could not have been intended.

Shri Morarji Desai: Let us rectify
it. Otherwise, nobody will become a
representative.

Shri V. V. Chari: Kindly read sub-
clause (8).

Shri N. A. Palkhivala; In that sub-
clause, the words “subject to the pro-
visions of sub-section (4)” are used.
These words have to be deleted.

Shri Narendrabhai Nathwani:
Because sub-section (4) will over-ride
what is contained in sub-clause (6).

Shri V, V. Chari: But you must give
an interpretation which must be con-
sistent. -

Shri Morarji Desai: We have got to
clarify it. It is a bit clumsy.

Shri N. A. Palkhivala: Then I come.
to clause 179, about a private company
in liquidation, A large number of
representations must have been re-
ceived by you about making the



124

directors personally liable. I - -will ‘that sales tax will be recovered from
:give you an example as to how it will -~directors and shareholders? That will
work. Under the Bill, reassessment - cut at the very root of limited liability,
can .be made without any time limit A man’s shareholding may be Rs. 100,
if the.amount involved is more than " he may have received a dividend of
.Rs. 1:lakh. .Once a'man has become . only Rs. 30 in his life, but he may have
a director of a private company, to ' topay Rs. 15 lakhs. That is in respect
the end of his life, and after his death of shareholders. The first portion ap-
-also, he can never be sure as to what plies to directors.
- liability will fasten on him.
Shri Morarji Desai: Then he will act Shri Morarji Desai: Directors are in

a special position. Why do they want

. .C ully.. . This ari onl i .
-very carefully... This arises .only in to become directors? One is a director

; cases of misbehaviour when he was a

director. . of 20 companies.

Shri N. A. Palkhivala: People are ~—<Shri N. A. Palkhivala: Throughout
reluctant to get on boards even if there Indian jurisprudence, the principle of
is one undesirable man-there. limited liability has so far never been

. +s . ) "departed from. This is the first depar-

Shri Morarji Desai; That is a good -ture.
thing. N
- Shri N. A. Palkbivala: But the result . Snri Narendrabhai Nathwani: There

is another departure. You can look be-
“hind a company to find out who con-
stitutes it.

in. practice is that-only undesirable
people constitute the board, because no
honest man wants to come on the

board. ..Shri N, A, Palkhivala: That is the

- In the case of the India United Mills, -’ general law even today. Where a man
for instance, the department assessed ¢ is really identified with a company, you
. Rs. 76 lakhs, as some directors made - hold the man responsible even under
.profit that never went into the books the general law today. Are you going
“of the company. I straightaway con- to depart from the well settled Ilaw

cede, that you may have a provision ~which has been consistently followed

that if a director is concerned with throughout jurisprudence for the
- the: earning. of. the income, he should -limited purpose of one Act?

be liable. )

..~ Shri Morarji Desai: It is limited to
. Shri: Morarji Desai: It is a healthy - his life.
.. provision, preventing a man from be-
coming a director of such companies. ~ -Shri N. A, Palkhivala: Even after

He should not become, his death, his estate is liable, when
can reassess without a time limit.

~ Shri N. A. Palkhivala: Very often,

.he will not know at the time he be- ;- Shri Morarji Desai: That would not
comes a director, be right. You cannot make his heirs
-Shri Morarji Desai: No strangers liable.

--are ever invited as directors. Shri Narendrabhai Nathwani: That
. Shrl N, A. Palkhivala: If today jt 'S the natural consequence.

can be done for income-tax, tomorrow, Shri N. A. Palkhivala: Those who
it can be done for excise, customs, are dishonest will always be able to
sales tax etc. . . secrete their assets. This will cut at

Shri Morarji Desai: Not necessari- the very root of the basic legal con-
ly. cept of limited liability because you

. Shri N. A. Palkhivala: What . will . make individuals liable for the com-
_prevent the State legislature saying pany’s tax.



Shri Morar;l Desal: We are not
wedded to the concept of lmuted ha-
bility. N ]

Shri V. T. Dehejia: This applies only
to private companies. In respect of
public companies, it can continue?

Shri N, A, Palkhivala: Yes.

Shri Morarji Desai: I shall be happy
il they become public companies.

Shri N, A. Palkhivala: Therefore,
why not restrict the application of the
clause to cases where the directors or
shareholders have had something to
do with the earning of the income or
the evasion of tax?

Shri Morarji Desai: Private com-
panies are a closed preserve of a few
people, : '

Shri N. A. Palkhivala: Very often,
there are three or four people. If
there is one family, I can understand.
~ Three units may join together and do
business. Suppose one unit makes a
profit and keeps the other two in‘the
dark, Not only the other never get
their share of the profit, but they have
to pay the tax for the entire group.

Shri Morarji Desai: Let them not
join,

Shri N. A, Palkhivala:’ How ‘would
they know?

Shri Morarji
bound to know.

Shri V, T, Dehejia: Would you not
be more careful if you know there is
such a liability?

Shri N. A, Palkhivala: The result
will be that honest people will keep
out and companies which would have
a check by having honest men on the
board will be without check.

Shri Morarji Desai: Under the garb
of honest men, they do all sorts of
things,

Shri N. A. Palkhivala: Those cor-

rupt practices are not known to all the
directors,

Desai: They are
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.Shri Narendrabhai Nathwani: ‘May
I know whether this applies only to

compames in liquidation or to all com~
_panies.?

Shri N. A, Palkhivala: The marginal
heading is quite clear; it applies only’
to companies in liquidation. Bu: the

..main clause says “before liquidation™

and it may apply to companies which
are still going also. That mnight be
clarified.

Shri Morarji Desai: It must be clari-
ﬁed.

Shri N, A. Palkhivala: The next
clause-is 197. If there is a trust which
is entitled to exemption or a petty
shareholder whose annual income is
Rs, 3,000, under clause 197 he cannot

.. .get a certificate from the ITO for ex-

emption or deduction of tax at lower
rate, because sub-clause (1) (a) of
clause 197 says:

“(a) jncome-tax or super-tax is
required to be deducted at the
time of payment at the rates in
force under the provisions of
sections 192, 193 and 195”.

_ ‘Section 194 is not mentioned here at
all. 80 per cent of our shareholders are
people who get Rs. 5000 or Rs. 3000
per year as income.

Shri V. V. Chari: Is there any draf-
ting mistake?

. Shri N, A. Palkhivala: Yes; section
194 should be included, so that middle
class shareholder is not = affected.
Under the Bill as it is, he will not get
a certificate. It is a marked departure
from the present law.

.. Shri Morarji Desai: We should give
them a certificatee. Why not send a
draft on this?

Shri N, A. Palkhivala: Very well.
Then, I come to clause 254, For the
first time, the appellate tribunal is
given the power to enhance the assess-
ment. The ITO can rectify tke assess-
ment; he can reassess without any
time-limit if it is more than Rs. 1 lakh
up to 16 years. The Commissioner also



can do it. If I go in appeal to the
Appellate Assistant Commissioner, he
can also enhance my assessment. These
are the existing provisions. Now for
the first time, the appeallate tribunal
is given power to enhance my assess:
ment even when there is no appeal by
the department,

Shri Morarji Desai: What is wrong
with that? Does not the High Court
have the power to enhance the
sentence? g

Shri N, A. Palkhivala: In the first
appeal it can, but not in the second ap-
peal. In the case of income-tax also,
in the first appeal the assessment can
be enhanced. The ITO has the power
to enhance it and the Commissioner
and the A.C. also have that power.

Shri Radheshyam Ramkumar Morar-
ka: The appellate tribunal is the final
appellate authority. After that, there
is no appeal; there is no remedy.

Shri N. A. Palkhivala: The depart-
ment has the right to go in appeal to
the tribunal, But if the department
itself chooses not to appeal, why should
the tribunal enhance the assessment?

Shri Morarji Desai: We will consi-
der that.

[The witness then concluded the evi-
dence for the Tata Industries (Private)
Limited, Bombay]

II. TeE CENTRAL CoUNCIL OF INDIAN
.. AssociaTions AJINJA, UcaANDQ Q—D
Brrrisa EAST AFRICA)

Spokesmen:
1. Shri N. A, Palkhivala
2. Shri C. D. Dupelia

(Shri C. D. Dupelia was called in at
this stage and he took his seat)

Shri N, A. Palkhivala: As regards
the other representation of the Central
Council of Indian Associations, there
is one point. Under the existing law,
there are three categories of assesses—
resident, non-resident and resident but
not ordinarily resident. It is suggested
in the Bill that there should be only
two classes of assesses—resident and

126

non-resident. The category of resident
but not ordinarily resident is to be
abolished. Our plea is either for the
retention of the existing law or for
some suitable relief being given to
persons Who are not ordinarily re-
sident in this country, but who other-
wise become assessable in respect of
their world income.

Shri Morarji Desai: We are com-

sidering that.

Shri N. A. Palkhivala: In actual
practice, from Africa a very substan-
tial block of income keeps on coming
year after year. One single family
has brought Rs. 2} crores during the
last 7 year. Today these people bring
substantial money and invest in small
industries. They are residents of
Africa, but they come here for one or
two months to look to their business.
If 2 man comes this year, next year, he
may not come, but his brother may
come,

Shri Morarji Desai: We are pro-
posing to consider them as non-resi-
dents,

Shri N. A. Palkhivala: In that case,
I having nothing more to say. Today
these people have their ancestral home
in this country and as the Indian
nation is attached to sentiment—it is
really the salt of life—they do not try
to get rid of their ancestral home; they
come to the place of their forefathers.

Shri Morarji Desai: We do not want
them to get rid of it

Shri N. A. Palkhivala: If they come
and stay here for 80 or 120 days, even
then they can look after their business
and go back. Under the Bill they will
be terribly hit, and as a result their
world income would become taxable.
The result would be that many people
who are today rendering service even
in the technical field would hereafter,
when they know that they would be-
come taxable on their world income,
may not come. Therefore, it may be
fair and just from the point of view
of the individual, but it is not fair in

the interests of the country.



Shri Mbrarji Desai: I hope you do
not object to our taking 49 per cent
from them, .

Shri N. A. Palkhivala: It is for the
hon. Finance Minister to decide the
rate,

Shri Morarji Desai: They do not be-
come residents on account of their
coming here; will that satisfy you?
There is no justification for treating
these people in a superior way com-

pared to both residents and mnon-
residents, That is what is happening
today,

Shri N. A, Palkhivala: That can be
remidied without depriving them of
the benefit of exemption in respect of
their foreign income.

Shri Morarji Desai: That is what we
are trying to see.

Shri Narendrabhai Nathwani: May
I clarify this a little? Supposing the
existing classification is to continpe,
will they accept that for rate purpose
their world income may be included?

Shri Morarji Desai: There is one
difficulty. They may not want to
show their world income, because the
moment they show their - world in-
come they will have to give accounts
and all that.
to do that? That will create more
complications for them.

Shri N, A, Palkhivala: Under the
existing law non-residents are given
the option. 1f they do not declare the
world income the rate of 49 per cent is
applied and they are charged at the
world income rate if they declare the
worid income. '

Shri Morarji Desai: If we keep them
as non-residents and do not treat
them as residents because they come
and stay here even for 180 days in a
year, will that satisfy you?

Shri N. A, Palkhivala: That will be
quite enough. They will have to pay
at the rate the hon. Finance Minister
decides. They may have to pay more.

Why should they want -
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The fight is not about the rate but
about the world income.

Shri Morarji Desai: What happens is,
this third category pays incometax—
only on the income here and nothing
else is taken into account.

Shri N. A. Palkhivala: With great
respect, Sir, I submit that teday,
thosz who are residents but not or-
dinarily residents pay tax on the rate
applicable to residents, but the point
is that they are not covered by sec-
tion 17.

Shri ‘Morarji Desai: Residents pay
tax on the world income also. Non-
residents pay tax only on their income
here at the rate which is applicable on
the common total income. But this
third category of people pay tax only
on their income here and at the rate
applicable to that.

Shri N. A. Palkhivala: I am not
plead.:z for continuation of that. I
concede that it is not fair.

Shri Morarji Desai: Will they prefer
the option of inclusion of world in-
come or 49 per cent, or will they pre-
fer a fixed rate oa their income?

Shri N, A, Palkhivala: A fixed rate
would be better, a fixed rate applied to
their Indian income or they may be
treated as non-residents.

Shri Morarji Desai: We will treat
them as non-residents, Then they
will have the option of world rate or
49 per cent.

Shri N. A. Palkhivala: On the whole
that would be the best solution. That
will eliminate the present anomaly
which you have been good enough to
point out.

Shri Morarji Desai: We do not want
them to dispose of their houses. We
do not want to treat them as residents
because they come and stay even for a
year once in five years. I do not want
to step them from coming here. Be-
cause of their coming here if they
have to pay a penalty and they are
asked to send returns etc., that is cer-
tainly not fair. We do not want to do
that, We will try to provide a remedy
But the third category is not justified.



Shri N. A. Palkhivala: The solution

which you have been good enough to..— we should

suggest seems to be the best. Treat

them as non-residents.

Shri Narendrabhai Nathwani: You
want the position which you have ex-
pressed now or the one which you
have expressed in the Commission’s
Report?

Shri N. A, Palkhivala: To treat them
as non-residents is the best one, °

The Law Commission has recom-

mended abolition of this category. At
that time the Law Commission did
not take into consideration this aspect.

Actually, if the present position is
maintained it has worked satisfactorily
I would rather have it.

Shri Narendrabhai Nathwani: Only
have the change that for the purpose
of rate this option should be given.

Shri N, A. Palkhivala: If that is
done, if the present categories are re-
tained, with this change that option
be given for inclusion of world in-
come for rate purposes or to have the
rate of 49 per cent, that will be very
fair to all parties.

Chairman: Thank you very much
Shri Palkhivala.

Shri N, A. Palkhivala: Thank you,
Sir, and the members of your com-
mittee for the very patient hearing
that you have given.

(The witnesses then withdrew)

III Tue AssociATED CHAMBERS OF
CoMMERCE OF INDIA, CALCUTTA

Spokesmen:
1. Mr. A, M. S. Fergie
2. Mr. J. Anderson
3. Mr. G. F. Solomon.

(Witnesses were called in and they

took their seats)-

Chairman: You may take it that
the memorandum submitted by you
has been read, If you want to ela-
borate any point, you may do so now.
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M:. A, M, 8, Fergie: First of all, Sir,
like to thank you and
members of your Commitiee for the
opportunity’ you have givea us to ap-
pear before you today and to give evi-
dence on the JIacome-tax Bill. The
Associated Chambers of Commerce of
India have submitted to you a memo-
randum in which they stressed the
urgency of more time being given for
the examination of the Bill. In that
memorandum they have submitted
their viewpoint on some of the more
importnant provisions contained in the
Bill, We fear that the Biil has gone
beyond its objectives by the introduec-
tion of some principles which affect
other legislation. Further, the nation-
a] requirements have not been given
sufficient thought. Examples of both
these aspects are contained in the me-
morandum of the Chamber. There
are several clauses which confliet with
the Company Law. For example,
clause 79 deals with the carry forward
of losses in the case of a company in
which the public are not substantialiy
interested. It provides that a loss
may not be earried forward and set off
against the profits of a subsequent year
unless 51 per cent or more of the
voting power of the company was held
by the same persons on the last day of
the year in which the loss was incur-
red and on the last day of the year in
which it is sought to be set off. This
seems to be a wholly undesirable in-
novation, since it disregards the
position of a company as a separate
entity from its shareholders and it
has the objectionable feature of being
retrospective.

Shri Amjad Ali: On page 2 of your
memorandum you have referred to
case laws and stated that the proposed
legislation is not up to the mark.
Possibly you do not favourably react
to the proposed legislation. Is that
your view? :

Mr. A. M. S. Fergie: I am sorry, I
could not get the point.
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Shri Amjad Ali: On page 2 of your Mr. A, M. S. Fergie: .. which con-"

memorandum, you have stated;

“The Chambers consider it most
desirable that changes of wording
without a change of substance
should be avoided where there is
any possibility of such changes
upsetting the case law which has
been built up over many years.”

So, you have laid more stress on case
laws which, of course, we have also
in view when we are considering this
matter.

Mr, A. M. S, Fergie: Yes, Sir, I am
unable to give examples now. It seems
that such examples will arise in prac-
tice and we think it most desirable
that nothing should be done which will
upset the substantial body of case law
which has been built up.

Shri Amjad Ali: How do you sub-
stantiate your remark that by this
legislation we are going to upset the
existing case law. . 1

Shri Morarji Desai: If we depend on
case laws, we can never change any
law.

Mr. A. M. S. Fergie: I agree. But
I think the Chamber’s point is that if
there is any change of wording with-
out change of substance that shoulgd be
avoided,

Shri Morarji Desai: When we want
to make a change of substance, what
happens?

Mr, A. M. S, Fergie: Then you can-
not help it.

Shri Morarji Desai: That is what is
being done. I think you would better
speak on the merits of the change
rather than on the general concept that
the case laws should be maintained.

Mr, A. M. S. Fergie: I was trying to
you and your committee examples of
changes of substance....

Shri Morarji Desai: There are such
changes. )

flict with the existing company law in
principles and some changes which, ac-
acording to us, come in conflict with
governmental poilcy, to some extent,
I have given you one example about
clause 79. I shall give you two more, if
I may, which seem to us to come inte
confliot with the Companies Act.

Shri Morarji Desai: We have heard
from other people also on clause 79.
We are going to reconsider it,

Mr, A. M. 8. Fergie: Then I will say
no more about it. .

Shri Morarji Desai: Since we are
going to reconsider it, you need not
spend more time on that.

Mr. A. M. S, Fergie: I understand.
The next clause is 178. It says that
the liquidator of a company shall, with-
in thirty days of his appointment, give
notice of the fact to the income-tax
officer. The income-tax officer is re-
quired, but not within any specified
period, to advise the. liquidator of the
amount which will be sufficient to
provide for any tax then or likely there
after to become payable by the com-
pany. On being so notified by the
income-tax officer, the liquidator is
required to set aside that amount and
until he has done so he is debarred
from parting with any of the assets or
properties of the company.,

Shri Morarji Desai: That is also
being considered.

Mr. A. M. S, Fergie: We are glad
that we are not the first to make this
objection,

The third clause to which I shall re-
fer is clause 179. That clause provides
that in the case of private companies
in liquidation, where income-tax can-
not be recovered from the company, it
shall be recovered from those persons
who were directors at any time during
the relevant previous years. @ Where
such tax cannot be recovered from the
directors, it is to be recovered in pro-
portion to his share-holding from each
shareholder who is the beneficial own-
er of shares carrying not less than ten



per cent of the voting power at any
time during the previous years in
question. This clause, in our opinion,
strikes at the very root of the concept
of limited liability. Again, as clause
79, this seems to us to be retrospective
in action. .

Shrimati Tarkeshwari Sinha: It will
apply only to those concerns which are
under liquidation or going to be under
liquidation.

Mr. A, M. S. Fergie: Yes, 1 agree.
But under the existing company law,
the liability of shareholderg is still
limited. Now that is being extended
to directors and some shareholders.

Shri Morarji Desai: Only for those
shareholders who hold more than ten
per cent of the shares.

Mr. A. M. S. Fergie: Yes and all
dinectors.

Shri Morarji Desai: Should not the
directors be held responsible for the
actions of the company?

Mr, A, M. S, Fergie: That is a very
broad question. If 3 director know-
ingly and wilfully does a thing, that is
a - different matter.

Shri Morarji Desai: But is he not
supposed to apply his mind all the
while? If he does not do that would
not Government be justified in levying
a penalty on him? He does not be-
come a director for the fun of it.

Mr. A. M, S. Fergie: That is so. But
there are technical directors in many
companies who are not connected with
the day to day management.

Shri Morarji Desai: But they are as
good directors as other directors. Ii
not, let them not be directors. Other-
wise, how is this going to be safe-
guarded? When money is {frittered
away, it cannot be recovered from the

company,

Mr. A. M, S. Fergie: If there is a
general need for safeguarding, some
provision should be made for it. But
I think this is too wide.
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Shri Morarji Desai: The recovery
will be made from those persons who
are actually managing the company.

If it cannot be done, then we
will go to the directors. 1If it
cannot be recovered even from

the directors then we will go to the
shareholders. Also, it is only for pri-
vate companies, which are the closed
preserves; not for public limited com-

panies.

Shri C. D. Pande:
go into liquidation only if it incurs
losses for years together, in which
cage there will be nothing to recover
the tax. So, neither the apprehensions
of the witness, nor the anticipations of
the hon. Minister, are likely to come

A company will

true. They are more academic,
Sbri Morarji Desai: I have no
hopes.

Shri C. D. Pande: When the com-
pany itself is running at a loss, from
where can you recover the taxes?

Shri Narendrabhai Nathwani: In
some respects we tried to get relief
or advantage for a private company on
the basis that it was a semi-partner-
ship. Then why should liabilities also
not be fastened upon it on that basis?

Shri Morarji Desai: We will see
that this is considered by the Select
Committee.

Mr. A. M, S. Fergie: A number of
companies go into liquidation for rea-
song other than that of substantial loss.

Shri Morarji Desai: Most of them
always go into liquidation for bad
management. But there are some
companies which go into liquidation
for perfectly bona fide losses and
where there is nothing wrongly done.
But they are very rare. However, we
see the point which you are making.

Mr, A. M. S. Fergie: With respect
to Government’s policy, there are two
particular points which are in the
memorandum and which I should like
to mention now. The first is the
abolition of the status of the resident
but not ordinarily resident. It seems
to us that at a time like this when



there is increasing foreign invest-
ment and collaboratiom in India any
measure which may discourage the
recruitment of technical and other
personnel must be considered unde-

sirable,

Shri V. T. Dehejia: You refer to
‘resident but not ordinarily resident’
and to technicians. Suppose, techni-
cians are kept out of it, would that
make a difference?

Mr, A. M. S. Fergie: That would
help but the definition of a technician
does not cover all cases. There are
specialists also who come to this

country,

Shri V. T. Dehejia: Apart from
technicians and management specia-
lists there will be others who come
here to negotiate deals ete.......

Shri Morarji Desai: Or to invest
here. ‘

Shri V. T. Dehejia: There are
-arious types of people who cor
from other countries. How gre they
to be treated?

Mr. A. M. S, Fergie: One way to
treat them would be to give them the
status of resident not ordinarily resi-
dent.

Shri Morarji Desai: Technicians do

not come under this category of not

ordinarily resident. They are stay-
ing here all the while,

Mr, A. M. S. Fergie: They are here
only for a short time,

Shri Narendrabhai Nathwani: They
would not become residents but, ac-
cording to the present classification,
they would become resident but not
ordinarily residents,

Shrimati Tarkeshwari Sinha: Tee-
hnicians get a tax holiday already.

Mr, A. M. S. Fergie: Yes, so far
as their salary in this country is con-
cerned.

Shri Morarji Desai: Will it do if
they are considered as non-residents?
What we are considering is whether
the third category is justified. The
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residents and the non-residents have
cer\tain liabilities. This third cate-
gory is treated as much superior to
both the residents, that is, the Indians
and the non-residents, that is, the
foreigners. Therefore why should
we not have only two categories

- and they may be fitted into one

or the other as is suitable? Those who
come from outside and invest money
here, naturally, should not be made
to pay on their income earned out-
side? But why should they not pay
as non-residents pay? Non-residents
do not pay income-tax on their in-
come outside but they pay 49 per cent
or at the rate which is applicable to
their total world income, as they
choose. The option is there. Sup-
pose, that option is given and that
category covers all those who have so
far been covered by the third cate-
gory, will that meet the situation?

Mr. A. M. S, Fergie: I do not really
think so. It may have occurreq to
you that the provisions regarding the
status ot a resident not ordinarily re-
sident are fairly generous. Govern-
ment might perhaps consider a man
being in that state if he has been resi-
dent in four out of the last five years
instead of nine out of the last ten
years as it is at the moment.

Shri V. V. Chari: Does the Finance
Minister’s offer meet your case? In
the case of a technician his Indian
salary is exempt from tax and even
if he is treated as a non-resident it
means no great hardship to him be-
cause there is nothing to be taxed
even if the foreign income is included.

Mr. A. M. S. Fergie: I suppose it
would depend to some extent on the
extent of the foreign income,

Shri V. V. Chari: It is only in the
case of a non-technician, if he has got
some Indian income, that his total
world incomg will be taken into consi-
deration,

Mr. A. M. S. Fergie: We have no
objection to taxing all the Indian in-
come of the technicians other than
salary. It is the foreign income that
we are concerned with. ‘



Shri V. V. Chari: Anyhow, the
Act already gives you that concession.
Technicians are given a tax holiday.

Mr. A. M, S. Fergie: Only on their
Indian salary.

Shri Morarji Desai: But they are
not taxed on the foreign income. If
we treat them as non-residents for
this purpose, they will not be taxed.
If we provide a suitable thing to
cover all these people saying that
even when they are staying here we
will consider them ag non-resident,
they do not have to pay on their
foreign income.

Shri Narendrabhai Nathwani: It
is only for the purpose of calculating
the rate on the Indian income,

Mr. A, M. S. Fergie: I think if
they are treated as non-residents that
would probably cover the case. But
the specialist personnel, as the law
stands at the moment, are resident
but not ordinarily resident angd if they
become resident their foreign income
comes in.

Shri Morarji Desai: Suppose, all
those who stay here temporarily for
five to ten years are considered non-
residents, Of course, those who stay
longer than that are residents and
they ought to pay more. Those who
are staying for 20 or 25 years are
paying full even though they are not
Indian nationals. Because they
stay here for their whole life, they
pay like a resident.

Mr. A. M. S. Fergie: They pay lke
myself.

Shri Morarji Desai: You cannot be
exempted, nor are you asking for it.
But if they are treateq as non-resi-
dents, then what they will pay is 49
per cent on the income here, or at
their option, at a rate on the world
income. Will that meet the situation?

Mr. A. M. S. Fergie: I think, yes.

Shri Morarji Desai: We are consi-
dering on those lines; not that we have
come to any conclusion. We do find
that some relief is necessary. The pre-
sent change does involve a lot of hard-
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ship. We want to change it. We also
want to see that justice is done and
that nobody is put in a superior cate-
gory. That is the #lea behind it.

Mr. A, M. S. Fergie: The other
peoint which I want to mention is clause
2(18) which defines a company in
which the public are substantially in-
terested. This point is mentioned in
our memorandum,

Shri V. V. Chari: That point has
been noted and the proper changes
are being made.

Sbri Morarji Desai: The company
should be a public company as de-
fined in the Companies Act.

Mr. A. M. S. Fergie: The type of
company with which we are con-
cerned is the Indian subsidiary com-
pany of a foreign company which
under the existing law is 3 company
in which the public are substanially
interested. Now, under this new de-
finition, a foreign company cannot be
treated as 3 company in which the
public are substantially interested,

Shri Morarji Desai: We have
covered with one sweep all of them.

Shri V. V, Chari:
situation.

Shri Morarji Desai: That will have
to be carefully considered. If you
can suggest a draft, we might consi-
der that.

Shri C. D. Pande: In the case of
foreign holding companies, if they
have a subsidiary company here, the
subsidiary company here should be
held as a public company.

It is a peculiar

. Shri Morarji Desai: We will have
to draft it suitably later,
Shrimati Tarkeshwari Sinha: That

will have to be done.

Shri Morarji Desai: There was no
intention of converting all the foreign
companies into companies in which
the public are not substantially in-
terested. There was no such inten-
tion. It is here the intention is good,
but the result is bad. L



Mr. A. M. 8. Fergie: There are no
more points which I have to raise
here. But I would be very happy to
discuss the points which are contain-
ed in our memorandum if the Com-
mittee would like me to do so.

Shri Mora:ji Desai: If you would
like to emphasize anything in parti-
cular, you can do so.

Mr. A, M. S. Fergie: I would like
to do that,

Shri Morarji Desai: You can cer-
tainly do that.

Mr., A. M. S, Fergie: The first item
dealt with clause 2(18), that is, de-
fining companies in which public are
substantially interested. We have
dealt with that.

Item No. 2—1 do not think that
calls for any particular comment.

Item No. 3—This is regarding the
status of ‘not ordinarily resident’. We
have dealt with that also.

Item No. 4—Clause 33(3):‘.This
sub-clause deals with development re-
bate on the amalgamation of com-
panies. It seems to us that this sub-
clause requires careful examination
and, I think, it needs an amendment.

Shri V. V., Chari: The particular
cases which you are thinking of are
already covered by the existing Act
and clarificatory instructions have al-
ready been issued. The Chambers has
alsp got a copy of the instructions,

Mr, A. M, S. Fergie: Is it a ques-
tion of issuing instructions, or is it a
question of amending the Act?

.Shri V. V. Chari: The Law Adviser
says that the existing Act covers that
‘type of cases where one company ab-
sorbs the other company.

Mr. A. M. S, Fergie: We differ
‘with that.

Shri Morarji De:ai: The budget
provision can be incorporated, Try
10 do that,
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Shri V. V, Chari The point has
been noted. But, we have already
taken action on these lines.

Shri Morarji Desai: That was done
during the last budget. Instructions
were issued,

Mr. A M, S. Eergie: I appreciate
that. But this does not cover all the
cases, ’

Shri Morarji Desai: It has not
covered all the changes. Those changes
will be covered. That ig being done.

Mr. G. E, Solomon: In our op-
inion, the Finance Act 1961 does not
cover the cases where the one com-
pany absorbs the other company.

Shri Morarji Desai: Does it not
cover it?

Mr. G. E. Solomon: The Finance
Act 1961 does not cover the points
that we have raised here,

Shri Morarji Desai: Does that cir-
cular which has been issued cover all
that?

Mr, A. M. S, Fergie: I have not
secn the circular.

Shri Morarji Desai: Have you got it
here?

Mr. A. M. S. Fergie: It seems
to me that the position is such that
it requires an gmendment.

Shri Morarji Desai: If the instrue-
tions that have been issued are found
satisfactory by you, we can put them
heve. If that is not satisfactory and
stiil you have to say something, then
we have to consider something else. I
am only trying to help the process of
consideration. What exactly do you
want to be done?

Mr, A. M. S. Fergie: 1 will put it
this way. For example, "one of the
conditions is that the share-holders of
the amalgamating company become
the share-holders of the amalgamat-~
ed company. Now, company ‘A’
amalgamates with its wholly owned
subsidiaky company ‘B’. Then, the
company ‘B’ share-holders i.e., ‘A’
would not be the share-holders In
company ‘A’



Shri Morarji Desai: How? The
company ‘A’ holds company ‘B’ and
the company ‘A’ has share-holders.
Then, the company ‘B’ has no share-

holdérs. Some share-holders are
there,

Mr. A. M. S. Fergie; Same ulti-
mate share-holders are there. Bui

the share-holders of company ‘B’ do
not, become share-holders of company
‘A’,

Shri Morarji Desai: But, there are
no share-holders of company ‘B’. When
you say that Company “A” holds
Company “B”, how are there separate
shareholders of Company “B”?’

Mr. G. E. Solomon: The company

itself.
Shri Morarji Desai: The share-
holders of Company ‘A’ ultimately

hold Company ‘B’.- Company ‘A’ is
held by the shareholders of Company
‘A’; Company ‘A’ holds Company ‘B’;
that means, as a company, it holds the
shares here. Do not all those shares
belong to Company ‘A’?

Mr, A, M. S. PFergie: Indirectly.

Shri Morarji Desai: Why indirect-

ly? Directly. Who are the ownmers
of Company ‘A’?

Mr. A. M. 8. Fergie: The share-
holders.

Shri Morarji Desai: The share-
holders hold Company ‘A’. It is on

behalf of its shareholders that Com-
pany ‘A’ holds Company ‘B’. There-
fore, the shareholding in Company
‘B’, which is of Comvpany ‘A’, belongs
to the shareholders of Company ‘A’

Mr. A, M, S. Fergie: Indirectly.

Mr. G. E, Solcmon:
technicalities.

Shri Narendrabhai Nathwani: Tech-
nically it is so.

It rests on the

Shri Morarji Desai: There are no
other shareholders. In my mind there
is no difficulty. There is no other
shareholder., Suppose five of us hold
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different shares in Company ‘A’. The
five of us together jointly hold the
shares in Company ‘B’. How is it
different?

Mr. A, M. S. Fergie: It is a techni-
cality,

Shri Morarji Desai: It is only a
technical device for keeping accounts
separate, for keeping other things se-
parate and for seeing that these share-
holders do not dabble in the manage-
ment of the other company.

. Shri Radheshyam Ramkumar
Morarka: For the purpose of tax law
it is not merely a technical position.
Suppose Company ‘A’ makes g profit
of Rs, 5 lakhs and Company ‘B’ makes
a Joss of Rs. 5 Lakhs. It may be that
the entire share capital of Company
‘B’ is held by company ‘A’ yet the
company making the profit will have
to pay tax or the company suffering
the loss would be allowed to carry
forward the loss, The profit of ‘A’
would not be set off against the loss
of ‘B’

Shri Morarji Desai: That is not
done to dodge the tax. Therefore, that
is not a wrong thing. That does not
affect this amalgamation. When the

amalgamation takes place, it should
not affect the development rebate,
because the shareholders are the

same. In substance, in fact, it makes
no difference. That is what should
be elarified,

Mr. G, E, Solomon: Yes.

Mr. A. M, S. Fergie: Thank you,
Sir. a

There is the other point and that

bet-
“A”

is, if there is an amalgamation
ween two companies, Company
and Company “B”,—Company “A”
taking over Company “B”—in case
there is a dissentient shareholder in
Company “B”, provision should be
made for acquiring his share in cash.
That should be covered,



Shri Morarji Desai: We are consi-
dering that. We do not know what
conclusion we will come to, but that
point has been before us.

Mr. A, M. S. Fergie: Then there
ar> some general points about this.
This clause seems to visualize the
frrmation of a new company. Most

amalgamations take place by the’

amalgamation of two or more exist-
ing companies, Again, the clause
scems to provide for the amalgama-
tion of two companies but not more
than two companies, There are cases
v here several companies are amalga-
mated.

Shri V. V. Chari: I think these are
a'l further refinements,

Shri Morarji Desai: I do not think
it is prohibited.

Mr, A. M, S, Fergie: There is the
dinger of the rebate being with-
drawn.

Shri V. V. Chari: You can always
bring in more and more refinements!
No statute can provide for everything.

Shri Morarji Desai: You can say
“If two or more companies amalga-
mate”,

Mr, A. M, S. Fergie: Income-tax
laws must be interpreted very literal-
ly and it seems to us that the contin-
gencies should be mentioned exactly.

Shri V. V., Chari: Can four com-
panies be amalgamated?

Mr. A, M. S, Fergie: Yes.

Shri Morarji Desai: You must say
“two or more”. That we will see.

Mr. A. M. S, Fergie: Thank you,
Sir.

Shri Morarji Desai: You see, whe-
ther it is in the Ministry or in your
company, one is always averse to
making changes of a constitutional
nature, They always want to do it
in an executive manner. That is the
position of my Ministry!

Shri V. V, Chari: It is, word, a
copy of the Australian Act.
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Shri Morarjl Desai: They want
that it should be in the law.

Mr. A, M. S, Fergie. The next is
clause 36, and our comments with
respect to it are important ones. The
position regarding allowance of bad
debts has been clarified. But the
position of irrecoverable trade
advances is not covered,

Shri V. T. Dehejia: Would ypu
consider all advances in that category?

Mr., A. M. S. Fergie: The trouble
is that before you are allowed a bad
debt, it must have formed part of the
income of the previous year,

Shri V. 'T. Dehejia: There may be
trade advances, capital advances.

Mr. A. M, S. Fergie: I am talking
about ordinary trade advances, such
as advances to cane growers,

Shrimati Tarkeshwari Sinha:
Advances that are incidental 1o the
business.

Mr. A. M. S. Fergie: Unless a bad
debt has formed part of the income
either in that previous year or some
other previous year it cannot be
allowed, That is fair enough. But
an irrecoverable trade advance can
never form part of income,

Shri V. V. Chari: This is connected
with the present section 10(2)(xv).

f Mr. A, M. S. Fergie: It should be
allowed specifically, We have dealt
with clause 79,

The next clause about which 1
would like to say a few words is
clause 84 (page 5 of our memoran-
dum) which corresponds to existing
section 15C. In our view the main
criterion should be the setting up of
a new industry. At the present time
relief under this section is allowed to
a new industry which has new plant
and machinery and new buildings.

Shri Morarji Desai: I am sorry this
cannot be done, Five years tax holi- -
day is a long enough period.

Mr, A. M. S, Fergie: We did sug-
gest the relief



Shri Morarji Desai: You are trying
to extend it. It will throw open the
flood gates.

Mr. A. M. S, Fergie:'Are you talk-
ing about the five years, or are you
referring to the second point?

Shri Morarji Desai: You say that
the five years should begin from the
time it begins to make profits,

Mr. A. M, S. Fergie: Yes,

Shri Morarji Desai: Why should it
be? Five years are given because in
the first one or two years they may
not be able to pay.

Mr. A. M. S, Fergie: It is no relief
at all.

Mr. A. M. S. Fergie: The second
point under this clause is contained
in the second para of our memo.
Relief is granted, at the moment,
only if a new industry is set up in a
new building with new plant and
machinery. It seems to us that the
criterion should be the fact that there
is a new industry. If such an indus-
try can function in a building which
was previously used for some other
purpose and which is no longer
required for that purpose, and if you
could get re-conditioned machinery,
especially imported machinery, there
should be no bar to granting relief
under the clause.

Shri V. T. Dehejia: The whole idea
of the holiday is to create something
new: not to divert energy. To open
a new undertaking means an under-
taking with a new building.

Shri Morarji Desai: That is not a
new undertaking if it is provided
from depreciation allowance. I do
not know if that can be called a new
undertaking. I will have no tax
accruing from any company if I go
in this way.

Mr. A. M. S. Fergie: I do not know
if T have made myself clear. May 1
give an example? In Calcutta, in
recent years, there has been a con-
centration of jute mill undertakings.
A ‘company owns two mills, It con-

136

centrates production in one mill. It
puts in new machinery and works 2
or 3 shifts in that one building. The
other building has become redun-
dant. It could be sold; or probably
it is sold. If a new undertaking can
operate in that old building, that
should get relief under this clause.

Shri Morarji Desai: If it is a comp-
letely new undertaking, it will cer-
tainly come in. Whether it puts up
a new building or uses an old build-
ing is not the criterion of a new
undertaking. It only means that you-
are not putting up a new building and

you are utilising an old one. That
does not change the character of a
new -undertaking, Starting a new

industry in an old building does not
affect the position.

Mr, J. Anderson: That does exclude
relief under this clause.

Mr. A. M. S. Fergie: May I quote?
Clause 84(2): “This section applies
to any industrial undertaking which
fulfils all the following conditions,
namely:— . .

Shri V. V. Chari: The whole idea is
that you should create new industrial
assets, you must build something new
which is not there. If they are only
diverting the existing sources, it does

not require any incentive. That is
the object.
Mr. A. M. S. Fergie: It is your

wish to manufacture a new product.
You should give relief even though
that product is manufactured in an
old Dbuilding with re-conditioned
machinery imported from abrecad.

Shri V. V. Chari: When mactinery
comes from abroad, so far as this
country is concerned, it is naw. We
do not know whether it Is re-con-
ditioned or new. It must be an
addition to the assets of the country.

Mr. A, M. S. Fergie: If the Income-
tax officers are prepared to subscribe
to that view.

Shri Narendrabhai Nathwani: I
think that is covered by the provi-
sion here. “it is not formed by the



transfer to a new business of a build-
ing, machinery or plant previously
used for any purpose”.

Shri V. T. Dehejia: Suppose that
building has enjoyed a tax holiday?
After three years, that building is
used by another industry.

Shrimati Tarkeshwari Sinha: Sup-
pose we import tankers. They are
probably second-hand tankers.

Shri V. V, Chari: For us, it is new.

Mr. A. M. S. Fergie: It is the
Income-tax officer who has to inter-
pret this provision.

Shri V. V. Chari: Some years
ago, we did not get absolutely new
ships. We got second-hand ships
which had plied in foreign waters.
They were treated as new.

Shri Morarji Desai: If you have a
new factory with sccond-hand
machinery, that does not become an
0!d undertaking. It is not brand new
machinery that is put everywhere.
The wording, formed by the transfer
of a building, machinery or plant pre-
viously used seems to create a doubt.
We have got to consider thai. Sup-
pose they have two jute mills in the
same company and one jute mill has
gone into the other. The other jute
mill is being sold away 1o another
concern.

Shri A M. S. Fergie: Probably.

Shri Morarji Desai: Without that
it cannot be done. If you mecrely
transfer the machinery and start some
other industry, it goes not become a
new undertaking. If you give it to
another company for a different pur-
pose and not a jute mill but another
factory is started there by a different
company, it becomes a new under-
taking.

Shri V. V. Chari: Not under the
existing Act,

Shri Morarji Desai: It
become a npew undertaking.

Shri V. V. Chari: The object is to
give incentive for bringing new assets,
The assets is already there.

snould
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Shri Morarji Desai: It is not an
ass?t. The asset has gone out of
action. Do you want it to be wast-
ed?

Shri V. V. Chari: It is not wasted.
It is only a question of tax holiday.

Shri Narendrabhai Nathwani: The
idea seems to be new machinery.

Shrimati Tarkeshwari Sinha: How
does it conform with the policy?

Shri Morarji Desai: What he says
is, the. spirit is that. The spirit of
this tag holiday is to create new
assets.

Shrimati . Tarkeshwari  Sinha:
Assets of the business?

Shri Morarji Desai: Assets which
are not there in the country.

Shri Radheshyam Ramkumar
Morarka: In most of these new big
companies assets are mostly acquired
with borrowed capital. In order to
enable these companies to repay and
rehabilitate, this tax holiday was given
for the initial period so that the profits
may not be absorbed in taxation.

Shri Morarji Desai: Not only reha-
bilitating, the cost of acquiring
becomes high. In the initial years,
there is no profit. We have given 5
years so that the losses in the initial
years may be made good in the sub-
sequent three years. That is the pur-
pose of this section. A sweeping
provision like this not allowing
at all 3 new undertaking formed
by old assets may not serve
exactly the purpose which we
have in view. Two factories are
amalgamated into one factory. The
building of another factory becomes
redundant. Another undertaking 1is
formed. It is not a jute mill. It is
for manufacturing something else—
comrletely different—not jute—some-
ihing else. If this is formed, if that
building is only utilised and new
machinery is installed—Jute machi-
nery will not do—instead of puiting
up a new building and wasting some



money, they utilise that building—
why should that undertaking not be
encouraged to do that-by giving a tax
holiday? That is the question.

Shri Radheshyam  Ramkumar
Morarka: But as Shri Dehejia put it,
what happens if the old building had
already enjoyed a tax holiday?

Shri Morarji Desai: That part of it
may not be allowed.The building may
cost 10 per cent. The other things
cost 90 per cent. Because of the
transfer of one building or one motor
or one electric installation, if you do
not allow rebate for anything. that
would not be correct.

Shri V_ V, Chari: That - is not being
done.

Shri Morarji Desai: We must
clarify that.
Shri Amjad Ali: Shri Chari is on

a different point. He says that it must
be an entirely different thing which is
non-existent now.

Shri Mo-arji Desai: That is his
interpretation. When this was given,
that was never the intention.

Shri V. V. Chari: This was laid
down in 1948.

Shri Morarji Desai: I would like
to see the wording of it and then
interpret it accordingly, The idea

to encourage new jndusiries

was
coming up. New industries are diffi-
cult to create so that they should be
given more encouragemeni. Whether
this conforms with that idea is to be
considered 84(2) requires to be con-
sidered. "Nothing else requires to be
considered in that section.

Shri V. T. Dehejai: A little while
ago we were talking about a subsi-
diary merging with the parent com-
pany, and you said that the circular
had not come to you. If yeu like,
we can read it out.

Shri A."M. S. Fergie:
have a copy of it?

Shri V. T. Pehejia: Yes.

Could we
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Mr. A. M. S. Fergie: Clause 109.
This deals with companies in which
the public are not substantially inte-
rested. Here the point is again a
matter of interpretation.

Shri V. V. Chari: Your interpreta-
tion is correct. Depreciation reserves
mentioned here are what one under-
stands under the Companies Act.
That is true.

Shri A. M. S. Fergie: Clause 139. This
deals with the time-limit within which
assessees must file their returns of
income. Under the Bill, assessees are
required to file such returns by the
30th June or within 4 months cf the
close of the accounting year, which-
ever is later. There is discretion with
the ITO to exiend the period upte
30th September, and after that inte-
rest is imposed. It seems %o us <hat
particularly in the case of foreign
companies, it will be quite impossible
to adhere to this very tight schedule.

Shri Morarji Desai: We are going

to consider whether it should be
4 or 6 months. You want six months?
Mr. A. M. S. Fergie: At leas‘.

The company is given six months to
hold its annual general meeting.

Shri V. T, Dehejia: Will there be
many companies which close the
accounts on 31st March?

Mr. A, M. S. Fergie:

Shri V. T. Dehejia: Many com-
panies close their accounts on 31st
December and many in Divali.

Shri Morarji Desai: The foreign
companies close their accounts on 31st
March.

Mr  A. M. S. Fergie:
Indian companies also.

Very many.

Very many

Shri V. T. Dehejia: On the 31st
March. Interest will accrue only
after 30th September. That gives 6
months,

Mr. A M. S. Fergie: That is not
much time.

Shri V. T. Dehejia: All the work

of foreign companieg is done here.



Mr, A. M. S. Fergie: Yes, but there\

;s always information required from
home before the income-tax return is
prepared.” We should suggest that it
should be at least until 31st Decem-
ber,

Shri V. T. Dehejia:
companies have current
going on here.

Mr. A. M. S. Fergie: They are all
audited here,

Shri V. T. Dehejia: When expendi-
ture is incurred abroad, it is intimat-
ed from time to time. If payment
falls in another year, it would be
included as expenditure of the follow-
ing year.

Mr. A. M. S. Fergie: 1 still think
that foreign companies would find
themselves in great difficulty. It will
be a great hardship also on Indian

Most of the
audit also

companies. For example, Mr.,
Adersons mentions that Tata com-
panies and Indian Iron . and Steel

close accounts on 31st March. They
are required to file their returns by
30th September. It is not a practical
proposition. The general meetings
are not held, They .do not have to
be held until the end of September.

Shri V., T. Dehejia: The Income-tax
return is tied up with the meeting of
the shareholders?

Mr, A. M. S. Fergie: Yes, no returns
would be submitted until the gecounts
have been passed.

Shri V. T. Dehejia: But the accounts
will be ready with the auditors and
they will be put before the share-
holders within six weeks.

Shri Radheshyam Ramkumar
Morarka: Six months from the end 2f
the financial year. Before, that, the
shareholders have to be given 21 days.
Suppose there is a company for which
the year ends in July. According to
this Bill, you will be giving that
company 11 months time and the
company having year ending on 30th
June would get 12 months,

Shri V, V. Chari: That is incidental.
We cannot ask for their return before
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the commencement of the financial
year in any case.
“Shri Radheshyam Ramkumar

Morarka: The point is that there must
be a uniform period fixed for all
companies.

Shri Morarji Desai: Why not ask

them early?

Shri V. V. Chari: Parliament must
pass the Finance Act,

Shri Morarji Desai: That can be
passed. I do not want that for some
it should be 11 months and for others
it should be 4 months.

Shri V. T. Dehejia: The rate of tax
changes in the budget. i

Shri Morarji Desai: That does not

matter.

Shri V. T. Dehejia: The previous
budget year is July to next July. The
Budget is passed in March. For the
previous year July to next July, the
rate will be as e\nfm\c‘ed from .lst
April of the next year.

Shri Morarji Desai: I think the
same rate should apply for the whole
year.

Shri V. T. Dehejia: The year of
the company is say, from 1st July
1960 to 30th June 1961. That is the
srevious year for the purpose of
;axation in 1962-63. The rate to be
applied comes into force on 1st April
1962. If we apply the rate as
enforced on 1st April 1961, the com-
pany will gain in a lot in comparison
with other companies.

Shri Morarji Desai: Why shouid wt
not allow them to send their returns
early. The period allowed for sub-
mission of returns must be the same
for all. It cannot be different just
because they have different financial
years. That is very wrong. If it is
11 months, it should be so for all
But I do not think that that was the
idea. .

Shri Radheshyam Ramkumar
Morarka: Under the Bill, if a com-~
pany’s financial year ends in July, it
will get 1I months,



Shri Morarji Desai: We can changs
it from four to six months.

Mr. A. M. S. Fergie: We strongly
urge that special consideration be
given to foreign companies,

Shri Morarji Desai: After six
months, there is three months grace
period. It becomes nine months,

Mr. A, M, S. Fergie: So, that is, in
effect, for 31st March closing, up to
31st December.

Shri Narendrabhai Nathwani: We
will have to provide six months or
within one year of the =z s2ssment
year, whichever is earlier, so that
those companies which have their
year ending July, will file within one
month from the next year.

Shri Morarji Desai: Why mention
that? Six months from the end of
their year.

Shri Narendrabhai Nathwani: It
would necessitate many necessary
consequential amendments, because
tne assessment year would begin from
1st April next year.
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Shri Morarji Desai: Is that for all

people?

Shri Narendrabhai Nathwani: That
is for all. That is why I am suggest-
ing this.

Shri Morarji Desai: It would mearn
a great deal of confusion.

Mr. A. M. S. Fergie: I have nothing
further to say about any of the other
items in our memorandum. We would
like to say that we think more time
should be given for the consideration
of this Bill because, it is, we are sure,
intended to stand the test of time.

Shri Morarji Desai: If there, are
any new points that strike you, you
can send a memorandum until 10th
July, but we would not hear you
again.

Mr. A, M. S. Fergie: To the Select
Committee?

Shri Morarji Desai: Yes.

——— Thank you very much. You
have taken the shortest time.

(The witnesses then withdrew).

The Committee then adjourned,



SELECT COMMITTEE ON THE INCOME-TAX BILL, 1961

AIINUTES OF EVICENCE GIVEN BEFORE THE SELECT COMMITTEE ON THE INCOME-TAX
BiLr, 1961.

Thursday, the 22nd Jure, 1961 at 08-00 hours.

PRESENT
Shri Mulchand Dube—Chairman

MEMBERS
12.
2. Shri K, R, Achar 13.
3. Shri P. Subbiah Ambalam 14,

4. Shri Amjad Ali

5. Shri Premji R. Assar 15.
6. Shri Bahadur Singh 16.
7. Shri Prafulla Chandra Boroozh 17.
8. Shri Shree Narayan Dag 18.
9. Shri M. L. Dwivedi 19.
10, Shri P. Xunhan 20.
11. Shri Bhausaheb Raosaheb Maha- . 21.
gaonkar L 92,
DRAFTSMAN

Shri Mathew Maniyangadan
Shri T_C. N. Menon

Shri Radheshyaxr_x Ramkumar
Morarka

Shri Narendrabhai Nathwanij
Shri C, D. Pande

Shri Naval Prabhakar

Shri Jaganatha Rao

Shri K., V. Ramakrishna Reddy
Shri Laisram Achaw Singh
Shri Radhelal Vyas

Shri Morarji Desai.

Shri V. N. Bhatia, Additional Draftsman, Ministry of Law.
REPRESENTATIVES OF THE MINISTRIES AND OTHER OFFICERS
Shri V. T. Dehejia, Secretary, Department of Revenue, Ministry of Finance.

Shri V. V. Chari, Senior Member, Central Board of Revenue.

Shri J. P. Singh, Member, Central Board of Revenue.
Shri I, P, Gupta, Deputy Secretary, Department of Revenue, Ministry of

Finance.

SECRETARIAT

Shri A. L. Rai—Deputy Secretary. .

WITNESSES ExAMINED

I. The Tax-Payers’ Association of India, Ltd., Bombay.
1. Shri V, D, Muzumdar 2. Shri B. C. Shah

II. Federation of Indian Chambers of Commerce and Industry, New Delhi.

1. Lala Karamchand Thapar
2. Shri Shriyang Prasad Jain
3. Shri B. P. Pcddar

4. Shri K. N, Mookerjee

141

5.

Shri J. J, Ashar

6. Shri H. D, Varma

7.
8.

Shri G. L. Bansal
Shri B. K. Madan,



I. THE TAx-PAYERS ASSOCITION OF
INp1a L1D., BOMBAY,

Spokesmen:

1. Shri V, D, Muzumdar.
2. Shri B, C. Shah.

(Witnesses were called in and they
took their seats).

Chairman: You may start on the
assumption that we have read your
memorandum and if on any main
points you want to elaborate you may
do so.

Shri V. D. Muzumdar: In the pre-
liminaries, I have made one or two
remarks . ..

Shri Amjad Ali: Sir, our accoustics
are so bad that something should be
done about it. They may be improved
or there may be a rearrangement of
the seats so that we may be able to
hear what is said here,

Shri Morarji Desai: You may raise
your voice so that it is audible.

Shri V. D. Muzumdar: In includ-
ing these preliminary remarks the idea
is that because this is a Parliamentary
Committee, the Members of Parlia-
ment may have these points in view
when they consider the Income-Tax
Bill. Probably the Select Commititee
is seized only of this Bill and some
of the things mentioned as preliminary
remarks are beyond the purview of
the Bill but I thought that it might
be useful to give you certain ideas
which might be before you when the
Bill is being considered. I do not want
to go over them again here. I will go
over the various points that arise out
of the Bill itself,

Shri Amjad AlU: What are those
points? :

Shri V. D. Muzumdar: I have said
that two clauseg from the British Act
may be introduced in the Indian Act,
that an investment allowance may be
allowed as a deduction against profits
as is being done in Sweden and ia
Pakistan and that instead of following
the depreciation method of written
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down value, you may follow ‘the
straight line method.

Shri Morarji Desai: That would
have been more relevant in the Com-
panies Law,

Shri V. D. Muzumdar: As I was
asked about them, I explained them.

" Shri Morarji Desai: He was a tax
gatherer who has become a tax payer
now.

Shri V. D. Muzumdar: My experi-
ence of tax gathering is rather old;
there are others who are here and
who have recen{ experience,

Shri Morarji Desai: Tax-gatherers
have been the same from times imme-
morial. It is only that they forget,
when they cease to be tax gatherers,
what they did in the past,

Shri V. D, Muzumdar:
forgotten anything,

First, I have begun with the word
‘asgessee’. There was the case of the
Accountant General, Baroda where
the High Court held that in the case
where a refund was involved, no
refund could be granted because he
was not an assessee, The definition
here reverts to the old wording: by
whom the tax is payable, If a person
ab initio is not taxable, the question
is whether he should come under the .
definition of assessee. '

Shri V. T. Dehejia:
does not follow that.

Stri V. D. Muzumdar: Your defi-
nition is: ‘a person by whom tax is

I have not

Our definition

payable’.
Shri V. T, Dehejia: .... ‘from whom
any amount is due under- the Act’.

Shri V. D. Muzumdar: That makes
matters worse because it means paying
is different from receiving and re-
fundee is not the person by whom
the money is paid.

Shri Morarji Desai: It does not cover
every contingency. When it is refund-
able, it cannot be given to somebody
else, It would have been more pro-
fitable if you had suggested an alter-
native, What is the use of merely



pointing out that this is not satisfac-
tory.

Shri V, D. Muzumdar: What I am
saying is that this wag there before
and the Bill now is seeking to change
it. You are now going back to the
old one.

Shri Narendrabhai Nathwani: Could
you see sub-clause 7(a) last two lines?

Shri V. V. Chari: Actually
improvement on the old one,

Shri V. D. Muzumdar: I will go to
the word ‘dividend’. It will result in
double taxation, The bonus of the
preference shareholder is taxable as
dividend but as it is a bonus it will
also be taxable in the hands of the
company.

it is an

Shri Morarji Desai: That can come
later on; why do you want to bring
it in here? You may provide for its
not being taxed twice.

Skri V. V. Chari: That would be
provided in the Finance Act, not here.

Shri Amjad Ali: By being bonus, -4t
does not cease to be dividend.

Shri V. V, Chari: That is a very
subtle and vulnerable point. When
a company issues bonus shares, super-
tax at 12! per cent is levied. He
wants that it should not be taxed
again as dividend. That is a thing

which can be covered only in the -

Finance Act.

Shri V. D. Muzumdar: You have now
included in the definition of ‘transfer’
both extinguishment and relinquish-
ment. That would mean if a person
receives compensation on extinguish-
ment or relinquishment of certain
assets, it will come under transfer.
Transfer is considered also for the
purpose of capital gains.

Shri V. V. Chavi: Where it has
already received compensation and it
is exchanged, your point is that it
should not be subsequently subject
to capital gains tax. We are already
aware of that.

Shri V. D. Muzumdar: So far as sub-
clause 5 (1) (¢) is concerned, the
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question about not ordinarily resident
has been a matter of controversy for
a number of years. This was intro-

. duced in the British regime,

Shri Morarji Desai: We are consi-
dering what is to be done about this.

Shri V, D. Muzumdar: It should be
retained for the sake, of technicians.
Or, it may be provided that where big
business wants services of technicians,
they should be given certain conces-
sions,

Shri Morarji Desai: Technicians are
income-tax-free for five years. They
need not remain after five years.
Indians can take their place.

Shri V. D. Muzumdar: People will be
kept here only if they are absolutely
necessary. Government should take
power to extend the period.

Shri Amjad Ali: What about mana-
gerial persons who come from abroad
and get employed here? They are
not technicians.

Shri V. D, Muzumdar: Some Indian
nationals sometimes keep- their fami-
lies here because of difficulties out-
side. Even if they visit India for a
day, the family becomes taxable on
the income.

Shri Morarji Desai: That is being
taken care of.

Shri V. D. Muzumdar: I ccme to
charitable trust—page 7 of the-memo-
randum,

Shri Amjad A'i: He has not men-
tioned about transfer in the memoran-
dum,

Shri V., D. Muzumdar: I have not
because it has struck me only there-
after. About charitable trusts, there
are two points {0 be considered. One
is about the taxation of excess over
25 per cent. of the accumulation. I
am quite in sympathy with the object
of the recommendation, if it is to pro-
vide against’ money 'being withheld
from the purposes of the charity for
no reason whatever. But at the same
time, it is likely to work very harshly
in practice. Apart from the fact that



- these trusts will suffer, there will be
difficulty about administration

As you are aware, trusts get their
income from dividends also. Divi-
dends are income when they ave dec-
lared. A div'dend can be declared in
ocne year and rece'ved in the subse-
quent year, Therefore, as you are
providing on the basis of 25 per cent.
of the income, it wou'd be impossible
for the trust which gets income from
dividend to spend 75 per cent. of the
income from that year.

Shri Morarji Desai:
taken care of.

That will ba

Shri Amjad Ali: In page 8, last
line, he has challenged our scheme by
saying:

“The provision, if introduced,
would make the poor poorer with-
out affecting the riches of the
rich.” ‘

Would he like to support his state-
ment?

Shri Morarji Desai: This is a
fashionable slogan, It has affected
even the person who has done it. It
is not relevant to the issue.

Shri Subbiah Ambalam: You have
stated that the purpose of the trust
will be achieved by prescribing a cer-
tain number of years within which
the trust income could be spent or
utilised. What is your suggestion re-
garding the number of years?

Shri V. D, Muzumdar: My sugges-
tion is at least three years should be

allowed. I am a trustee of the Dada-
bhai Naoroji Memorial Trust for
schelarships. For instance. one en-

dowment is for the benefit ¢f persons
who have during the lazt five years
written a book on economics of out-
standing merit. For this, we could
not get persons qualified as required
last years and in others scholars of
the right type.

Shri Blorarji Besai: Is it for the
mombers of a particular community?

Shri V. D, Muzumdar: No.

Skri Morarji Pesai:  You can give
1t for some other purpise if you can-
not find a person of that type.
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Shri ¥V, D. Muzumdar: We have ‘o
give it alternatively but we cannot go
beyond the categories mentioned. I am
just giving you an example. If we
are forced to spend all the 75 per cent.
of the income in one year, ws may be
wasting our money. So, it should be
made possible to spend over a certain
number of years,

Now I proceed to the provision re-
lating to Business. This accumulation
clause applies to property. It does not
apply to business. Now, the profits of
the business can-be ascertained only -
after the year is over.

Shri Morarji Desai: - That will come
next year,

Sari V, D. Muzumdar: The income
is assessed in the subsequent year.
Here you are talking about accumula-
tion of that particular year,

Shri Morarji Desai: If it is not re-
ceived in that year, how can it accu-
mulate in that year?

Shri V. D. Muzumdar: I shall make
my Dpvoimt clearer. For 1960-61 you
earn certain income which is taxable
for the next financial year. But in
1960-61 you will not know what your
income is till after the end of the year
and therefore, you will not know what
75 per cent. of it would be. You come
to know of it only in the subsequent
year.

Shri V. T. Dehejia: Supposing it is
stated that a person is paying in a year
75 per cent. of the income of the pre-
vicus year, will all those points be
covered? The who'e point is that
there should be no accumulation.

Shri V. D. Muzumdar: That is all
right. I only want that they should
know what their income s,

The cther portien of tho clause is
about the relatives. Where there is
a trust specifically for the purpose of
re'at ves and cthers it should be
debarred from inceme-tax exemptiion
bui the Act shonll net debar a porson,
merely beczuse he happens to be a
relative, from the benefit of a trust



o0 which he is otherwise eligible, Un-
fortunately, the wording used is that
if any part of it is reserved for any
of its relatives the whole will 'be
.denied the beneflt,

Shri Morarji Desai: That is not un-
fortunate, that is deliberate. You may
call it unfortunate, but the wording
has been put in deliberately; it is not
a slip. -

Shri V. D. Muzumdar:
will work harshly.

Shri Amjad Ali: You have -said,

®ir, that you are going to examine this,
1 agree with it.

I think it

Shri Morarji Desai: We are going'to
eXxamine it

Shri C. D. Pande: The Finance
Aiinister was pleased to say the other
«day that he would consider this point,
4kis as-weéll as the other point about
25 Tper cent.

Shii K. R. Achar: Do you mean to
xay that the relations should be put
«on the same footing as others? P b

Shri V. D. Muzumdar: They should
wol be considered in the capacity of re-
Iatives but against their other quali-
fication, . o

‘Shri C, D. Pande: If the Govern-
ment agrees to consider a trust to be
vitiated only to the extent that it has
certain aberrations and the remaining
part of it to be genuine, will that
satisty you?

‘Shri V. D. Muzumgdar: Yes.

Shri Morarji Desai: But T do not
agree {o'it at all. I want to widen the
definition of relatives,

€hri C. D. Pande: If 90 per cent.
«of the Tunds are genuinely used for
purpses of public charity and only
10 por cent, go in the namge of rela-
tons . . |

“Shri Morarji Desai: Let the whole
-of '{ be gven to relatives. Let there
be a scparate trust for it, for all poor
relations, A trust money going to rela-
#ives i3 not charity.

Shri C. D, Pande: That is true. If
a trust has been created ten years
‘back,—at that time this clause did not
exist—and for all these years 90 per
cent. of its funds used to be given for
‘public purposes and 10 per cent. for
relatives, under the provisiong contain-
ed in this Bill what will happen is that
t}(xie genuine charity will also be affect-
ed,

Shri Morarji Desai: To save that,
‘what they can do is not to use the
10 per cent, in the name of the rela-
tives,

Shri C. D. Pande: Can that be done?

Shri Morarji Desai: Unless it is so
mandatory,

Shri C, D. Pande: I only want that
genuine purposes should not be affect-
-ed.

Shri Morarji Desai: But if genuine
purposes are bogged down by ingeni-
ous things, we have to withdraw the
concession. If it is genuine we are
always prepared to consider that, We
are going to consider this point and
recast this, At that stage we can
:eonsider al] this.

Shri V. D. Muzumdar: On this
‘question as to whether a part of it
can be charged and a part cannot be
‘charged, the High Court of Bombay
has given a decision in the case Chatur-
‘bhuj Vallabhdas vs. C.'T. There they
say:

“Residuary estate is recognised
as property in law. If so, a clearly
defined portion cf the residuary
estate is equally property within
the meaning of law. In the present
casz by clause 15 the testator had
directed h's trustee to utilise three-
fourth of the income of the resi-
duary estate for charity, That
clearly falls within partI of clause
(i) of sub-section 3 of section 4
of the Act.”

Therefore, thev have said that even
where one-fourth iy g'ven for rela-
tives, three-fourths should be exempt-
ed.

Shri V, V. Chari: That is after the
reriduary estate is determuned,

LA



Shri Morarji Desai: That does not
“prevent us from making a law. We
are making a law.

Shri V. D, Muzumdar: But make
a law in order to provide for this
contingency.

Shri Morarji Desai: That is what
you suggest. That may be borne in
mind, You should.not take that it will
be granted.

Shri V. D. Muzumdar: There is one
small point about interest on securities.
A reasonable method of allocating ex-
penditure attributable té interest on
securities is prescribeq in the case of
banking companies, But co-operative
banks are also doing banking business.
Why are they not treateq like com-
panies for this provision under the
Indian Income-tax Act?

Shri V. V. Chari: It is only so far
as the banking companies are concern-
ed that the method of allocating ex-
penditure attributable to interest on
securities has been mentioned in the
Act. So far as co-operative societies
are concerned they are enjoying a
greater benefit under the orders passed
long ago. If we apply this to them
they will actually suffer adversely.
Now they are getting a better conces-
sion in the sense that the interest is
distributed on the basis of capital.

Shri V. D. Muzumdar: Their income
is divided ag ‘“‘exempt income™ and
“income from interest on secur:ties.
Then a difference is made as to what
is co-operative income and what is
non-co-operative income.

Shri V., V, Chari: For that purpose,
the allocation which is already being
made is more in favour of co-operative
societies than thig particular method.

Shri V. D. Muzumdar:
worked it out,

Shri V. V. Chari: I can show you
that.

Shri V. D. Muazumdar: There is
another aspect of it. Let us take the
case of trusts. Trusts are permitted
on'y to ‘invest in securities and gov-
ernment boads. They appoint their

I 'have not
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clerks and others in order to do the
job, But when they go to the Income-~
tax Officer he allowg only a paltry
amount. Hig argument is that it does
not require much labour to collect it.
But you must consider that when a
clerk is appointed for collection of
interest on securities, he is appointed
because he is a reliable man and some
payment has to be made for the reli-
ability of that man. Therefore, you
cannot go by the amount of expendi-
ture of energy only.

Shri V. V, Chari: You are talking
of public trusts or private trusts?

Shri V. D. Muzumdar: I am talking
of private religious trusts. In the case
of public trusts which are not taxable
the question does not arise at ail. I
am only pointing out the difficulties.
I do not know whether it is permis-
sible to say that in the case of house
property you will grant depreciation.
At present, most of the house property
owners are finding it difficult . . .

Shri Morarji Desai: It is a matter
for budget proposal.

Shiri V. D. Muzumdar: Then I come
to bad debts. Clause 36(1) (vii) reads:

“subject to the provisions of
sub-section (2), debt, or part
thereof, which is established to-
have become a bad debt in the
previous year;”

Sub-clause (2) (i) reads:

“no such deduction shall be:
allowed unless such debt or part
thereof—

(a) has been taken into
account in computing the income:-
of the assessee of that previous
year or of an earlier previous
year, . . ..

The words ‘‘taken into account” re-
qu’re an explanation. Suppose an
income-tax officer rejects the account
and makes an estimate, will that mean
the debt is taken into account or not?

Shri V. V. Chari: This is entirely
in a different context Suppose there



s a bad debt and i{ is stated that
it does not belong to this year but to
a period three years ago. This pro-
vision says that assessment for three
years wil] be re-opened.

Shri V. D. Muzumdar: I am refer-
ring to the allowability. No such
deduction shall be allowed unless such
debt has been taken into account in
computing the income of the assessee
of that previous year.

Shri V. V. Thari: A bad debt
e«llowance will not be given unless in
a certain year a certain amount has
been taxed as profit and afterwards the
profit is not realised and, therefore,
deduction is claimed This is a new
principle which has been introduced.
Unless it wag actually taken into ac-~
count in the sense that a certain
amount of income was taxed and that
income later on became a bad debt,
it does not arise.

Shri V. D. Muzumdar: In the Aus-
tralian Act it is stated ...

Shri Morarji Desai: Let it say any~"
thing, Why should we bother?

Shri V. D. Muzumdar: T am referring
to a case where an estimate is made
by the income-tax officer. It can be
argued that when an estimate is made,
sales that he might have made or
presumed to have been made is taken
into account. Therefore, it is possible
that any sales of which recovery was
not made in the subsequent year can
be taken as a bad debt. That.is one
view. But, on the other "hand, the
income-tax officer might say “in this
book it does not occur; therefore, T am
nct prepared to allow it

Shri V. V, Chari: When the accounts
themselves are disputed, the -applica-
tion of this provision will never arise.
This is incorporated on the basis of the
recommendations of the Law Commis-
sion.

Shri V. D. Muzumdar: The Income-
tax Officer is supposed to take into
account all the business done by the
zssessee and, therefore, all sales ruade
by him. Suppose he does not take
‘nto account such debt because he
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does not accept the accounts, not"
because they are not complete but
because the accounts indicate only the
cash sales . .

Shri V. V. Chari: It depends upon
the circumstances in which the ac-
counts were maintained and the man-
ner in which they were maintained.

Shri Merarji Desai: If you say that
the judgment of the officer is wrong,
that is a different matter.

Shri C. D. Pande: Bad debts include
debts which cannot be recovered or
rent and’ advances which cannot be
realised. *

Shri V. D. Muzumsdar: Dues which
cannot be recovered will be taken as
bad debt only according to the
method of accountancy, Suppose you
bring into account only cash realisa-
tions on sales, then what is not re-
covered cannot be allowed as a bad
debt. But if you take the accrual
basis, whether you receive the cash or
not, when the money is not recovered
it is a bad debt.

Shri C. D. Pande: Bad debt will
depend on the possibility of recovery
or not,

Shri V. D. Muzumdar: That
second consideration.

is the

Shri C. D. Pande: That is the only
consideration.

Shri V. D. Muzumdar: Which are
the things to be allowed and which
are the things not to be allowed should
be taken into account,

Shri C, D. Pande: To a layman’'s
mind bad debt is a debt which cannot
be recovered.

Shri T. C. N, Menon: Could you
give us an instance of a bad debt, for
which allowance is made, which is not
taken into account in any previous

year for the purpose of calculation of
income-tax?

Shri V. D. Muzumdar: Suppose a
loan is given to a friend, That is not
“in the course of business” and, there-
fore, ‘will npt be allowed. There are
cases like that, Then, there are cases



~where the accountancy method is on
the cash basis. That ig to say, you
take into account what you actually
receive and not what is receivable. In
that case, what is receivable is not.
brought into account and, therefore,
no allowance will be made for bad
debt out of that,

Shri T. C, N. Menon:
the receipt of cash, that will be shown
in the accounts of the assessee,

Shri V. D. Muzumdar: That depends

upon the method of accountancy which-

he follows.

Skri C. D. Pande:
experience so far?

What is your
Suppose you have

house property and you let it out for-
five years and you do not realise any-

rent in spite of serving notice on him.

Does the income-tax officer give you:

benefit? gt ]

Shri V. D. Muzumdar: That comes:
under house property and not under
business, Now they have provided
for irrecoverable rents.

Shri C. D, Pande: Rents, loans and’

advances are in the same category.

Shri V. D. Muzumdar: TUnder the
Income-tax Act, taxation is by com-
partments, Property is taxed sepa-
rately and business separately. There-
fore, irrecoverable rent stands on a
different footing, .

Shri C, D, Pande: As far as bad
debt is concerned, whether i is in
relation to loans, rent or advances
made for supply of goods, if you can-
not recover it in spite of going to a
court, it should be allowed. You should
convince the income-tax officer that
you have done your best, it is not
realisable and, therefore, should be
allowed, If it ig collusion, you should
be taxed; but if it is genuine, you
should be given deduction.

Shri V. D. Muzumdar: Then I have
to refer to clause 37. In the present
Rill the words are ‘“wholly, necessarily
and exclusively”, The word “neces-
sarily” has been introduced and it
shou'd be dropped because it will be
a matter to be judged according to the
nuture of the bus‘ness and it is for

Apart from-
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the assessee to say whether it is.neces-
sary or not. In the English Act also
they have not got the word “neces-
sarily”,

Shri Morarji Desai:
to consider this.

Shri V.. T, Dehejia: According to

what you say, the person who spends
is going to be the sole judge.

Shri V. D. Muzumdar; He will be
one of the judges,

Skri V. T. Dehejia: Who is the
other judge?.

We are going

Shri V. D. Muzumdar: The Income-
tax. Officer..

Shri V. T, Dehejia: If you like, you
can leave out the Income-tax Officer.
Then leave out the spender also, It
will have to be some third party.

Shri V. D. Muzumdar: But what is
the necessity for having the word
‘“‘necessarily” when you have already
used the words “wholly and exclusive-
1y”?

Shri V. T. Dehejia: I' will give yow
an example. Suppose a person is
given Rs, 20,000 for coming to Delhi
He will spend it exclusively <for
coming- to Delhi end for staying in
Delhi, He will also spend it exclusively
for thatpurpose because during thai
period he will not devote any minute
of his time to any other work. But
was tliat money rightly spent?

Shri' V. D. Muzumdar: The words
“wholly and exclusively” are to be
read with for the purvose of the
Business.” If I come here and sperd
that money, it dces not mrean that it
is for the purpose of business. But
here when you take the words “for
the purpose of business” along with
the words “wholly and exclusively™,’
it can only mean that it is in the
course of business. If you accept that,
is there any reason why you should
also say thai it must necessarily be for:
that business?

Shri V. T, Dehejia: In the illusirs-:
tion that I gave the wilole amount has
been spent for business,



Shri V. D. Muzumdar: In England
tais position was considered.

Shri V. T. Dehejia: But I am sure
you must be aware that England,
America and all other countries are
highly worried about the Expense
Account and unnecessary expenditure.
it is not as if they have accepted it
wholeheartedly,

Shri Morarji Desai: 90 per cent. of
the expenses of a dinner come out of
the Income-tax Department,

Shri V. D. Muzumdar: If I were
an Income-tax Officer and if you spend,
say, Rs. 5,000 on a dinner, I will say
that this expenditure was not neces-
sary.

Shri Morarji Desai: The purpose
was propaganda for the business,

Shri V. D. Muzumdar: If you think
that it is for the purpose of the busi-
ness, it should be allowed.

Shri Morarji Desai: How many
members have you got in your Asso-
ciation?

Shri V. D. Muzumdar:

150. Most
of them are companies. )

Shri V. T. Dehejia: There is a lot
of ostentious living going on in the
country, Some people live in a raost
ostentatious way. Is it in the interest
of the taxpayer that they should con-
tinue to live in this way? What do
you think as a taxpayer and not as
a representative of business because
you represent the general taxpayer?

Shri V. D. Muzumdar: That can be
disallowed under the present words.

Shri V., T, Dehejia: But in spite of
that over the years it has continued.

Shri Morarji Desai: Anyway, I have
said that we are going to give further
thought to this.

Shri Amjaq Ali: In your memoran-
dum you have said:

“Yet there may be difference of
opinion as to whether such expen-
diture is ‘necessarily’ incurred for
business, To bring it under the
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description of ‘necessarily’ Labour
may have to get an Award from .
an Industrial Court . . .” etc.

Why do you enumerate this? All other
things are provided for.

Shri V. D. Muzumdar: Because
creches and other things are not neces-
sary for the purpose of businesd. They
might say that thig welfare expendi-
ture is not necessary for the business.
You can carry on business without

them. Such expenditure will be dis-
allowed.

Shri.V, V. Chari: Welfare expen-
diture is not at all disallowed.

Shri V. D. Muzumdar: At present
welfare expenditure is being allowed,
but it may be disallowed.

Shri Amjad Ali: He says that with-
out an award of the industrial tribu-
nal it cannot be implemented,

Shri K. R, Achar: 1 would like to
draw your attention to one aspect.
Business generally spends thousands of
rupees on advertisement. He wholly
and exclusively spends this money for
business. But it is not really neces-
sary, Should not the Department have
some scope to decide that matter?

Shri V. D. Muzumdar: How do you
say that it is not necessary?

Shri K. R. Achar: For instance, a
person is interested very much in a
particular paper and wants to help
that paper. If you loock into it, you
will find that it is absolutely useless.
The advertisement is given to a paper
which does not go to an area where
the particular article manufactured by
that firm is wanted. If you look at it
from a commonsense point of view, the
whole thing appears unnecessary but
it is wholly and exclusively spent for
business. Should not the Income-tax

Officer have some discretion to con-
trol that?

Shri V. D. Muzumdar: That means

that you want the Income-tax Officer
{o control this, -

Shri Morarji Desai: To some extent
we do want to see that the money is
properly spent.



Shri V. D. Muzumdar: That purpose
is being served today by the words
“wholly and exclusively”. The word
“necessarily” is not necessary.

Shri C. D. Pande: Is not Govern-
ment aware that advertisements worth
lakhs of rupeeg are being given by
the Government itself for the steel
plants and for these bridges, like, the
Mokameh Bridge and that not one of
these advertisements is necessary? But
we have to do this for the sake of
public interest,

Shri Morarji Desai: If they are
given wrongly then those also should
not be given,

Shri C, D. Pande: There is a month-
1y magazine which is not read by any-
body where advertisements and notices
of tenders appear every day.

Shri Morarji Desai: That has to be
done. A notification has to be issued.
That is not advertisement.

Shri- C. D. Pande: You can have
them hung on the walls of the office
verandah, '

Shri Morarji Desai: We have been
discussing this for the last three days.
Why do you want to repeat the same
thing every day?

Shri Radheshyam Ramkumar
Morarka: But one thing you must con-
cade and that is this;, When a
question is put to the witness by the
Government officials, we get the im-
pression that the Government bias is
lying that way.

Shri Morarji Desai: We have not
decided yet. I have said that this is
a point which requires consideration.

Shri Radheshyam Ramkumar
Morarka: But one example was given
by Shri Dehejia to the witness. He
said that suppose a businessman comes
to Delhi and spends Rs, 20,000 for his
visit to Delhi. Though that was whol-
1y and exclusively spent for business,
it may not necessarily be for the busi-
ness. That indicates the line on which
the mind of the officers is working.
Therefore it should be open also to the
members of the Committee to give
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other examples to the witness to elu-
cidate their point of view on that.
Either we all keep quiet and hear the
witness or we put both the sides of
proposition.

Shri Morarji Desai: But both the
sideg are before us and it is for the
Select Committee to decide. When
we are going to consider this, the offi-
cers are not going to influence the
Committee,

Shri Radheshyam Ramkumar
Morarka: Shri Muzumdar is a very
knowledgeable person in the sense that
he was an officer and is now a tax-
payer. . He represents the Taxpayers’
Association. Later on it may be said
that these werer the views of Shri
Muzumdar and that he could not be
contradicted nor any other case was
put to him.

Shri Morarji Desai: If they quote
like that, I will stop them from doing
that. We have to decide on the merits
and not on what somebody has said or
hag not said. You seem to have for-
gotten what I said about this “neces-
sarily”.

Shri Radheshyam Ramkumar
Morarka: I very much remember it.

Shri Morarji Desai: There are both
sides in it. We have to consider it
very carefully. I was earlier putting
the other side also. Therefore this can
be considered.

Shri V. D. Muzumdar: Then I will
suggest that words relative of a direc-
tor should be omitted, It is true that
this sort of thing lends itself to misuse,
but at the same time it might be car-
ried too far because the relative s
defined very widely in this Bill.

Shri Morarji Desai: A relative is

not a very wide term.

Shri V. D. Muzumdar: It includes
ascendants and descendants.

Shri Morarji Desai: Of himself. They
are not remote persons. They are
near relatives.



Shri V. D. Muzumdar: For instance
the brother may be separate,

Shri Morarji Desai: Still he is a
brother. Because he is separate he
does not cease to be brother. In fact
all brothers are separate for the pur-
pose of income-tax,

Shri V. D, Mazumdar: I am speak-
ing of the equity of it, If he is sepa-
rate he is like anybody else.

Shri Riorarji Desai: No: he is not
like anybody else.

Shri V. D. Muzumdar: All right. 1
am not going to press that point,

Shri T. C. N. Menon: Are you drop-
ping that point?

Shri Morarji Desai: It is for us to
decide and we do not decide it at the
evidence stage.

Shri V. D. Muzumdar: Now I come
to clause 40(c). The explanation given
here says that the provisions of this
clause which disallows an expendifuge
shall apply notwithstanding that the
expenditure is included in the total
income of the director or his relative.
All that I say is that although it s
included in the total income it should
not be taxed again,

Shri V. V., Chari: The whole object

of this provision is to put an end to .

the wrong practice under which people
who have got considerable influence in
a company take advantage of this and
take for themselves extraordinary re-
muneration and other privileges, While
in the hands of the company it is dis-
allowed, there should be no bar for
it being taxed in the hands of the re-
cepient because so far as he is con-
cerned he hasg enjoyed it. Unless this
double taxation is there this abuse
could not be stopped. In fact, it is not
a new provision. If this object is ac-
cepied as good then this double taxa-
tion must be there.

Shkri Morarji Desai: There is no
question of double taxation. The
man has spent the money for a cause
which is not allowed. Therefore it
does not go to expenditure, If it is
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an income it is bound to be éharged.
It is a'ready paid to the other man and
the other man’s income has increased.
Why should it then escape income-tax?
He has taken the profits of the com-
pany. The company has paid income-
tax on tliose profits and shareholders
are given dividend. That dividend is
also taxed. According to you that is
also a doublr taxation. In fact there
is no double taxation difficulty,

Shri V. D. Muzumdar: It is not that
it should not be taxed. In one case
it should be taken as the total income
only.

In clause 41 it is now provided that
the provisions regarding “balancing
charge” will apply even after the busi-
ness to which the assets belonged was
no longer in existence. My point is
that there may be some bad debts also
arising out of that .. ,

Shri V. V. Chari: That is a drafting
point. We have noted that.

Shri V. D. Muzumdar: Clause 61
replaces 16(1) (c) especially the part
included in the third proviso, It is
regarding revocable trust. The period
of six years in the existing Act has
been changed into life time of the
beneficiary or the donor. That is quite
right and personally I think this is a
fairer classification than the one in
past. But what about trusts which
have already been made? I am only
saying that revocable trusts which are
already in existence should not be
brought under this,

Shri V. V. Chari:
affected.

Shri V. D. Muzuradar:

They won't be

Thank you.

Then what I have to say is about
the word “spouse” in clause 64.

Shri V. V. Chari: This has been
noted.

Shri Morarji Desai: This is going
to be considered. :

Shri V. D. Muzumdar: What I have
to say is not what I have mentioned
here, “Spouse” means husband or
wife. Both may be assessees. It may



be the income of the wife that may
be taxed in the husband’s hands.
Therefore, it is likely to lead to double
taxation, It should be taken as one.

That is cor-
It should not be taxed twice.

Shri Morarji Desai:
rect.

Shri V. D. Muzumdar: In clause 67
the word ‘“bonus” appears to have
been omitted although it has been in-
cluded in clause 40.

Clause 68 deals with cash credit.
Under the present system it is left to
the Income-Tax Officer to spread over
the cash credit for a period during
which. in his opinion the income is
earned . . ,

Shri V. V. Chari: If he is satisfied
that it is earned over a period of
years . . .

Shri V. D, Muzumdar: All'I say is
that the word “credit” should be given
some latitude as otherwise . . .

Shri V, V, Chari: What you say is
the intention.

Shri V. D. Muzumdar: Clause 79 is
likely to cause considerable hardship
in the case of Hindu undivided family,
etc. because of this 51 per cent. .. ..

Shri Morarji Desai:
to blackmail also?

Shri V. D. Muzumdar: Yes.

Shri Morarji Desai: That is going
to be considered,

It may

Shri V. D. Muzumdar: Then I have
dealt with clause 80 on page 12 at the
bottom, This has to be considered in
connection with 139(3). There also it
is said that the loss cannot be con-
sidered without a return. And the
return has to be made within the time
allowed, The result will be that if
a person has incurred a loss for the
preceding year he will be debarred
frcm claiming that loss. In the case
¢t profit the Income-tax Officer can
re-open it. I merely suggest that the
same latitude may be given here also.

Ehri V. V. Chari: That will lead to
abuse, If a person has incurred a loss
at the earliest possible opportunity he
should intimate it . .,

[2%]

Shri V. D. Muzumdar: I am afraid
{ have not made myself clear. I am
referring to this as an Indian citizen.
We have to take all Indian citizens as
honest people, Of course, you will
have to provide for contingencies
where people are dishonest, Our
Income-tax Act must be such that the
world should not gather a bad impres-
sion about us, that we are tax evaders,
andsoon ...

Shri Morarii Desai: It is not said
so in any of the clauses,

Shri V. D. Muzumdar: I am only
saying this. Why should a man who
has suffered a loss be deprived of the
kenefit of that clause only because
somebody else who is a rogue is going
to take Lenefit out of it.

Shri V. V. Chari: He is asked to
file a returp of the losses.

Shri V. D. Muzumdar: Only for
cne year, not for all the years. He
should be allowed to file the return
for four years.

Shri Morarji Desai; Why not file
every year if he had a loss?

Shri V. D. Muzumdar: Sometimes,
when one has some loss, one does not
mind.

Shri Morarji Desai: If he does not
mind it, why should he expect any
benefit? These are temptations to
manipulations and they should not be
left there.

Shri V. T. Dchejia;: On the question
of honesty and dishonesty, am I right
in remembering that your association
has said at a certain time that there i3
nothing wrong in tax avoidance?

Shri V. D. Muzumdar: We have
never saig that. If the law permits,
then it can be done.

Shri V. T. Dehejia: If avoidance has

to be prevented, the law has to  be
there.
Shri V. D. Muzumdar: The law

should not be at the cost cf equity.



‘As a general proposition, what I
am saying is that the iaw should be
framed not only for tax-evaders but
also the general public and secondly,
it should also be considered how your
laxation laws are likely to reflect oa
the minds of the others.

Now, I go to section 81 on page 13.
I have nothing to say about the co-
operatives. Then I come to 82. This
is a reflection of the old section 15(c).
There is a change in the Bill it
having regard to the circumstances
relating to an industrial undertaking
it is no longer necessary in the public
interest to continue the exemption.
This means that having given exemp-

tion in the first instance, it may be
possible for you to withdraw it at a
iater stage.

Shri Morarji Desai: That is under

consideration.

Shri V. D, Muzumdar:
going to clauses 105, 106 and 109
on page 14 of our Memorahdum.
Under the Act of 1955 it was possible
for the assessee to go to the Com-
_missioner and request him to consider
current requirements etc. and  also
there was adjustment for distribution
in excess of the statutory percentage
in earlier years. I think, the latter,
and also the former, are very desir-
able and equitable, Supposing ~ a
company haqd distributed mores than
60 per cent. in the earlier year and
in the secong year distributes 50 per
cent. the benefit of this excess in the
earlier year should be given in the
next ycar. That, I think is quite rea-
sonable. Secondly, so far as 109 is
concerned, distributable surplus has
been dealt with. In that distributable
surplus we wouid like to have the
following reductions also to be con-
sidered, the losses suffered in the past,
that is, speculation losses not deducted
from total income. We had taken into

I am now

consideration the ordinary losses
under the Income-tax Act. Then,
secondly the notional or deemeq in-

come not available for distribution,
thirdily, the inter-corporate dividend
from companies as mentioned in
section 99(1)(iv).
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Shri V.. V.. Chari: After- the changes
of the campany taxation system it is.
not only the super tax but income-.
tax also is taken into consideration.

Shri V. . Muzumdar: Then, the
income from abroad of which remit-
tance ig prohibited by the law of the.
country and aiso the provisions made
compulsorily either by statute or by
courts and then the depreciation re-.
serves such as utilised for reducing
cost and development rebate reserve.
I think that these should be included
in the definition of distributable sur-.
plus -as reductions. )

Under the proposed Bill as well as
under the Indian Income-tax various.
powers are given to the income-tax
officers for collection of information,
and so on. These include collection
of information and discovery and so
on. In this connection, I may point
out that some of the powers are in
excess of what appears to have been
given elsewhere and I have quoled
here those relevant provisions and I
need not read them again. I have.
quoted verbatim the powers that are
considered to be sufficient by the
Radcliffe Commission on page 16. T
can say as a tax gatherer that I do
not mind these powers being given.
All that is necessary is that they
should be used with discrimination
and sympathy.

Shri Amjad Ali: Would you con-
sider one thing? 1In the Civil Pro-
cedure Code, there is a Chapter for
Inspection, Discovery, etc. How does
it differ from the Inspection here?
Does it also conform with the provis.
ions of the C.P.C.? Do you say that
inspection should not extend to going
to the house and examining the re-
cords. Under the C.P.C., inspection is
of those papers which are filed into
court. When they are acting as a
court, they can inspect and discover.
Discovery and inspection do not ex-
tend to going to the house, etc.

Shri V., D. Muzumdar: Under this
Act, they have given special powers
to the Income-tax officers to visit,
etc.



Chairman: And issue commission.

Shri Amjad Ali: Issuing commis-
isions is a different thing. Are they in
addition to power of inspection? In-
spection is of those documents which
are produced. Hz is commenting
‘upon one thing that it is like the
inspection of police officers going to
investigate some crime. I think the
-officers might explain the provisions.
“"What do you mean by inspection?

Shri V. V, Chari:
~documents.

Shri Amjad Ali: Which are filed?
Shri V. V. Chari: Yes.

Inspection of

Chairman: Ailowed under the

~C.P.C.

Shri Amjad Ali: Only of those
-documents which are produced before
‘the court; not going house to house
for inspection. Here he is claiming
isecrecy.

Chairman: He will be called upon
‘to discover on oath. He will be asked
1o produce documents. That is meant
by discovery and inspection.

Shri Amjad Ali: Would you
‘the comments?

read

Chairman: I do not know the com-
‘ments. I am looking at the clause.

Shri V. D. Muzumdar: So far as
«lause 136 is concerned, as it has
been contended that the proceedings
“before Income-tax officers are judicial
proceedings, for the purpose of col-
lection of information, etc., I  think
there should be insistence on the rules
-of the Evidence Act also being observ-
ed. If you are going to make it a
‘court, let it be a full court.

‘Shri Amjad AlLi: That is nerfectly
justifiable.

‘Shri T. C. N. Menon: What is your
real objection to making the defini-
tion wide enough to bring all proceed-
ings before Income-tax officers as
judicial? What is the particular im-
plication which you feel objection-
'able? ) ! 1 t{

Shri V. D. Muzumdar: There are

_swgertain matters. A revenue court is
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different from ordinary ceurts. In
so far as revenue courts are concern-
ed, they must have certain powers of
coliecting information confidentially
which is not necessary in the case
of others. Therefore, ail over the
world, revenue courts are given
special prerogatives for collectiop of
information.

Shri T. C. N. Menon: What is the
particuiar objection that ycu have to
clause 1367

Shri V. D. Muzumdar: If you make
a public enquiry, it will be impossible
for the Income-tax officers to func-
tion.

Shri T. C, N. Menon: My question
is, if any proceeding before the In-
come-tax officer is brought under the
connotation of judicial proceedings,
what is the particular  implication
that is taken objection to?

Sari V. D. Mazumdar: It imposes
obligations on the witnesses.

Shri T. C. N. Menon: To speak the
truth?

Shri V. D. Muzumdar; Yes.
one; but there are others.

That is

Shri T. C. N. Menon: That is the
implication?

Shri V. D. Muzumdar: Yes.

Chairman: Contempt of court,

Shri V. D. Muzumdar: Coming to
clause 139, at present, the time limit
for making returns is four months. I
am suggesting that it may be six
months.

Chairman: That is being considered.

Shri V. D. Muzumdar: So far as
clauses 147 to 149 are concerned,
these are practicaily repeated from

the old Act, of course, with certain
changes. In 1956, when the amend-
ment of section 34 was made; in-
troducing abolition of the time limit
so far as issue of notice under section
34-1-(A) is concerned, there was an
assurance given on the floor of the
Lok Sabha by the then Finance Min-
ister that it would be utilised only in



the e2se of fraud. Ip this
Shri C. D. Deshmukh said:

“It has been stated to me by
Shri Pande that in any case, be-
fore the cases are re-opened, an
opportunity should be given to
the parties to be neard. That is
a suggestion which will receive
my consideration.”

context,

He said:
“The wording of the clause
certainly comprises cases other
than fraud. But, we can only

announce what our intention is
and that I have announced that it
is cases of fraud, particularly
cases which have been dealt with
in accordance with another pro-
cedure that probably the Central
Board of Revenue will consider as
fit cases to be dealt with under
this extendeq power.”

That is an assurance given by the
Finance Minister on the fioor of the
House. If that time limit is {o  be
abolished, I blieve that it will be in
the fitness of things that the Bill
should say that it is only in the case
of fraud.

Shri V. V. Chari: It is only in case
of fraud.

Shri V., D. Muzumdar: You
not mentioned it.

Shri V. V. Chari: Fraud is not a
happy term. Concealment is men-
tioned.

Shri V. D, Muzumdar: In conseal-
ment, it is 6 years.

Shri C. D, Pande: There are two
different things. Deliberate conceal-
ment is one thing. That is re-open-
able. Inadvertant omission is another
thing. It may be considered lenient-
ly. Suppose. today, you make a re-
turn for about Rs. 10,000. Five years
hence, it may be found that Rs, 500
has been omitted inadvertantly. It
could be re-opened. That should not
happen. In the case of inadvertant
omission, you can say, I am sorry. If
there is deliberate concealment of
income for the purpose of defrauding

have

b}
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the department, it could be re--
opened. Even when there is conceal--
ment, 8 years should be enough.

Chairman: It is a question of sup-
pressio veri and suggestio falsi.

Shri Amjad Ali: Fraud has not.
been defined in the Income-tax Act.

Shri V. D, Muzumdar; I will not.
trouble you with small things. In
this particular case, I may incidental-.
ly point out that the danger of rais-
ing the time limit is that the assessee-
is in difficulties about producing docu-
ments. Therefore, when the time limit
is made ad infinitum or where it has:
been beyond 8 years, the Income-
tax department should consider the
advisability of issuing instructions to:

- the effect that in case where Books of’

account are not available, except pri-
mary books, due consideration should:
be given to that.

Then I want to say something in-
connection with the words “business-
connection” used in clause 163(1)—-
page 18 of our memorandum. The-
words have not been defined, and the-
interpretation given by the courts is
so wide that it might cover anything:
under the sun. Therefore I think it
should be specified that the connec-.
tion should be that of a factor, a re-
presentative authorised to enter into:
contracts and others. That only-
shoulq come under the definition of’
“business connection”.

Shri T. C. N. Menon: You have said:
in your memorandum:

“It should be made clear that:
to attract the provision, the rela-.
tionship should be that of a fac--
tor, a representative authorised to.
enter into contracts etc.”

Could you clarify that a little?

Shri V. D. Mazumdar: It means, so-
to say, that there must be an office in-
India, generally speaking, from where-
the business has been conducted, of’
the non-resident. Otherwise, even
purchase might be a business connec-
tion. In England and elsewhere, they
have the merchant’s profits, manu-
facturing profits and purchasing profits



-and so on, and they tax only a cer-
‘tain amount that is attributable to the
particular process attributable to that
wountry. :

Then I want to seek only a clarifi-
«cation with respect to clause 168. It is
'said that the Executor shall be deem-
~ed to be a resident or ncn-resident ac-
rcording as the deceased was resident
or non-resident “during the previous
year” in which his death took place.
“In that year I can understand. But
‘what will be the position for the
“future? Will the Executor be consid-
sered a non-resident even thereafter?

Shri Morarji Desai: That will de-
“pend upon what he does.

Shri Muzumdar: The man can die
-only once. He might have nothing out-
side when he dies. But he happens
to go there—for medical aid or some-
“thing. The result of the provision
will be that for all time his estate will
“be assessed as non-resident.

Shri V. V. Chari: If he is treated as
“a non-resident it may be to his advan-
“tage. The foreign income may not be
+taxed. i

Shri V. D. Muzumdar: The Indian
“income will be taxed at a higher rate.

Shri V. V. Chari: If there is no fore-
*ign income, it is a matter of no con-
-sequence whether he is a ‘resident’ or
:a ‘non-resident’.

Shri V. D, Muzumdar: In the case of
-a non-resident don’'t you
“higher rates?

Shri V. V. Chari: 49 per cent.

Shri V. D. Muzwumndar: Bui his in-
~come might be less.

Shri V. V. Chari: The world income

rate is the same whether he is a
“res‘dent’ or a ‘non-resident’.
Siri V. D, Muzumdavr: If he has

‘world income. But suppose I became
ill; I find there is not adequate medical
;aid here and I go.

Shri V. V. Chari: In the case of
“human beings, as distinct frem com-
‘parnies, it does no! matter whether it
‘i1s Indian or non-Indian. The rate is
‘the same; the world income rate is
the same. The ‘resident’ is always

prescribe -

)
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taxed at the world income rate. A
‘non-resident’ has this additional ad-
vantage that, if he wants, he can be
taxed at 49 per cent. So, if a person
goes outside India and dies there and
his status is taken as that of g ‘non-
resident’, it is actually an advantage
te him.

Shri V. D. Mazuindar: I do not
know.

Shri V. V. Chari: He has got his
option.

Shri V. T. Dahkejia: It is worth
while dying like that!

Shri V. D. Muzumdar: Then 1

would like to say something about
clause 179 which refers to the liabi-
lity of directors to pay the tax in
respect of a company under liquida-
dation. I would like fo make it clear
in the Bill itself that this method
should be tried only after the liqui-
dator has been found unable to meet
the tax requirements. Today the In-
come-tax officer might ask him to pay
even if the liquidator is able to find
funds. ’

Shri V. V. Chari: If the liquidater
is able to pay why should he go to
the directors?

Shri V. D. Muzumdar: If they find
that a partner in a firm is rich they
go at him, even when the other part-
ners can pay. Therefore, all that I
want is that the assetis must pay.

Shri V. V. Chari: The first charge
is on the assets. Then only he goes
to the directors.

Shri V. D. Mazumdar: Thereifcre,
only alter satisfying that the liguida-
tcr has ro funds

Shri Morarii Desai: It says “where
any tax....cannot be recovered from
the company”. The liquidator There
is the ccmpany. What is the liqui-
dater o:herwise? He has no posi-
tion there.

Shri V. D. Muzumdar: He is in
charge of the aszets of the company.



Shri Morarji Desai: The liquida-
tor becormnes the company at that
time. That is very clear. How can
you go to the directors straight? That
is very obvious.

Shri V. D. Muzumdar: Then I come
to clause 199. I have not mentioned
it here in the memcrandum. But the
aord used here is ‘“shareholder”.
Credit for the tax is to be given, to
the shareholder and the owner of
the security. That is what is said
here. You have used the expression
“owner of the security”; but the
wcerd ‘“shareholder” is retained. As
most people know, there has been a
Iot of controversy about this. The
shares are transferred, and by the
time the dividend is declared, there
is a transfer of the share. Therefore,
if you use the words “beneficial own-
er of the shares” it is enough.

Shri V. V. Chari: Credit can be
given to him in whose hands the
assets are assessed.

Shri V. D. Muzumdar:
somebody else purchases it.

Suppose*

Shri V. V. Chari: The market prac-
tice is that you get a dividend and
pass it on to the other man. Till such
time it can be taken as

Shri V. D, Muzumdar: It will be
wrong to assess it in his hands.

Shri V. V. Chari: It will ultimately
depend in whose hands the income is
assessed.

Shri V. D. Mazumdar: If you go by
the assessment, I have nothing to say.
But the werd “shareholder” 'has been
used. The Income-tax officer may
assess the man in whose name the
share is registered in the company.
That should be avoided. That is all.

Skri V. V. Ckari: The Company
Law does not recognise any other

2rHon.

Shri V. D. Mouzumdar: Therefore I
say “beneficial owner”.

J

Shri V. V. Chari: If you are able to
tax the benecfiicial owner, and he
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accepts, then only it comes. But sup-
pose you give him a refund and the
registered owner asks for a refund?

Shri V. D. Muzumdar: He will pro-
duce the voucher.

Shri V. V., Chari: How can the bene-
ficial owner produce the certificate
given by the company? The company
gives it c¢nly to the registered holder.

Shri V. D. Muzumdar: The regis-
tered holder certifies.

Shri V. V. Chari: Our attitude all
along has been, in spite of the deci-
sion in the case of Shakti Mills, that
if there is no tax evasion and if there
is no controversy, the benefit of re-

“funq is given to the person in whose

hands it was taxed.

Shri V. D. Muzumdar: I want the
practice to be mentioned in this. I
am aware of that practice and that is
why I make the suggestion that it
should be brought into this legislation.

Shri V. V. Chari: That will be ultra
vires the Companies Act.

Shri V. D. Muzumdar: Clause 220.
Here the ITO is given discretion to
treat an assessee as not in default
pending decision on an appeal to the
AAC. This is all right, as it is in the
present Act, but when it comes to re-
fund under section 241, the ITO can
withhold refund ‘until further pro-
ceeding or where any other proceed-
ing under this Act is pending’. This
will cover not only the AAC but also
further proceedings. I suggest that
here also the same wording should be
used.

Shri V. D. Muzumdar: Clauses 225/
226. I suggest that the proceedings
for reccvery, particularly distraint,
should not ke finalised until the ap-
peals are decided. There have been
cases where because the appellate
decisions were delayed, the distraint-
had been completed and the poor man
has suffered. I suggest that in such
cases the final distrzint and sales
should not,be effected till all the
proceedings are over.



Shri T. C. N. Menon: Is it your con-
tention that whenever a dispute is

pending, it should be finally settled -

by the Supreme Court? What is the

stage you have in view?
Shri V. D. Muzumdar: Logically it
may lead to that.

Clause 241. I have
with it.

already dealt

Clause. 275. Here the abeimant
offence is to be judged by the ITO and
the penalty is also to be levied by
him. That looks rather invidious—
the same person being the accuser
and the judge. As penalties are going
to affect even the vocaticn of certain
practitioners, I would suggest that it
should not be decided by some court
but by senior officers. If we decide
to have a Board, I would suggest that
the President of the Appellate Tri-
bunal, an advocate and a chartered
accountant should constitute it. They
will decide all these matters like
abetment which have to be penalised
and which may result in the loss o:
vocation.

Shri V. V. Chari:
appeal even now,

Shri V. D. Muzuamdar: It may be.

Shri V. V. Chari: It will go fo the
tribunal, and nothing can happep till
they decide.

It is subject to

Shri V. D. Muzumdar: The proce-
dure I have suggested will save a lot
of time. If you decide it in this way,
it can be decided in one stretch.
Otherwise, the man will remain with-
out practice till the appellate tribunal
and the court decide.

Shri T. C. N, Menon: Do you mean
to say that the decision of the Board
will be again subject to appeal?

Shri V. D. Mazumdar: No.

Shri Morarji Desai: There should
be an appeal on these things. There-
‘fore, it is not safe to leave it to the
tribunal. )

Shri V. D. Muzumdar: There can be
an appeal. I am referring to the time

lag.
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Shri Morarji Desai: That can be
taken care of.
Shri V. D, Muzumdar: If you do

that, I am satisfied.

Shri Morarji Desai: We will have
to consider this because thera have
been several representations to the
effect that it should be done by court,
by this and that. We will have to
consider it in full committee and de-
cide.

Shri V. T. Dahejia: Suppose the
abetment penalty is decided by the
Commissioner.

Shri V. D. Muzumdar: There is no
harm; only there shculd be an appeal.
My point is that the Income-tax Offi-
cer being a junior officer should not
be the final authority on this.

Shri K. R. Achar: I want your opin-
ion on one thing. On questicns of fact,
is it vour view that the final decision
should rest with the tribunal or sub-
ject to appeal to the High Court?

Shri Morarji Desai: How can we
take away the power of the Ili-
Court? It is given in the Constitution.
It is a question of law. We cannot de-
cide it. You cannot detract from that
power. )

Shri K. R. Ackar: As it is, on ques-
tions of fact things are barred.

Shri Morarji Desai: Where are they
barred. They are not appeals; they
are revisions.

Shri Amjad Ali: We have not been
able to define the words ‘business
connection’. You have also alluded to
it. Would it be possible for you to
send us a draft?

Shri V. D. Muzumdar: I will try .
That is an expression which has :
troutled the heads of even lawyers:
and judges.

That is all I have to say.

(The witness then withdrew.)
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Chairman: It may be taken that we
have read the memorandum that you
have submitted. Now you can pro-
ceed with the evidence,

Shri Morarji Desai: I take it only
those who are in the front will speak.

Shri S. P. Jain: We have divided
the subjects among ourselves. Parti-
cular persens will speak on particular
subjects, but only one at a time.

Shri Moerarji Desai: How long will
you take?

Shri 8. P, Jain: That depends on
what you want to know from us.

We are not
unless you

Shri Morarji Desai:
going to raise anything,

raise something. The best way to pro-

ceed will be to go from page to page
of your memorandum. I hope you
will remember we have already heard
several people.

Shri C. D. Pande: If there are any
pointg which they think are very im-
portant from their point of view, they
should concentrate on them, so that
we may have better light on them,

Lala Karamchand Thapar: We do
not know what points have been dilat-
ed upon by others,

Shri C, D. Pande: We will let you
know from time to time.

Shri Morarji Desai: I would suggest
that the points to which you attach the
greatest importance may be empha-

sized more. The other points are
mentioned here. Then, time will be
better utilised, and we will also be
better impressed.

Lala Karamchand Thapar: I thank
you on behalf of my colleagues and
myself for giving us this opportunity
to express our views before the Select
Committee. It is good that the
income-tax law is now being codified,
and at the same time every effort is
being made to simplify it, so that it
may be helpful to the hundreds and

'thvousands of assessees of our country.

We would also like that when the
law is being ‘consolidated, opportunity
should aiso be taken to remove some
of the basic jnconsistencies and defects
in our income-tax law and structure.

For example, in our country, the
incidence of taxation is such that in
some cases the tax burden is wmore
than the total income. Such a thing
does not exist anywhere in the world.
Even in the most socialised countries
like Norway and Sweden, the limit
prescribed is 80 per cent.

Sbri Morarji Desai: This is a matter
for the Budget and not for this law.
You may confine yourself to only
what we can do in this law and not
what can be done in the Budget, be-
cause nobody can and will reply to
you here on that.

Lala Karamchand Thapar: We want
to express ourselves.

Shri Morarji Desai: You may make
a representation to me at the proper
time.

Shri S, P, Jain: We are making this
submission only from this point of
view, that if you agree to our sugges-
tion, you can provide it in the Act
itself.

Shri Morarji Desai: Impossible. I
will never do it. -

Shri S. P. Jain: That is up to you.

Shri Morarji Desai: It cannot be
done. That means the Budget is made
in this Aet,



Shri S, P. Jain: We want to suggest
ihat the taxation should not go beyond
the income.

Shri Morarji Desai: That has to be
iaken up at the time of the budget.
I am clarifying this -in the beginning
so that we do not spend time unneces-
sarily. You may say, vary the rate
of the tax. This is on the same lines
as that. You are trying to prescribe
and limit the scope of the tax. That
cannot be done now. It is to be con-
sidered at the time of the budget.

Lala Karamchand Thapar: The basic
principle that income should not be

taxed twice should be specially in-
corporated in the Bill,

Shri Morarji Desai: All that you
have written. What is the wuse of

reading that? Let us go elause by

clause,
Lala Karamchand Thapar: You
wanted us to emphasise our special

points. One point is double taxation.

Shri Morarji Desai: If you take it
clause by clause, you can have your
full say. Of course, I do not want
to come in the way of your general
observations,

Shri Amjad Ali: In page 3 of the
memorandum, it is said that in a
number of caseg this principle has
been violated in this Bill. Let him
indicate the sections.

That will be
These

Shri Morarji Desai:
stated when the clauses come,
are general observations.

Shri J. J. Ashar: Clause 2(2)—
page 7 of the memorandum. This
gives a wider definition of the %erm
‘dividend’. This is included in the
issue of bonus shares to preference
shareholders. Once a company issues
a bonus preference share to a prefer-
ence shareholder, there is incidence of
taxation. The company will have te
pay bonus tax in the first instance.
Secondly, the shareholder who re-
ceives the preference bonus shares
will have to pay tax on that as divi-
dend. Thirdly, on the liguidation of
the company, when the shareholder
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ig repaid that amount, he will have to
pay tax on that as dividend on liqui-
dation. Therefore, it is a question of
not only double, but triple taxation:
twice in the hands of the shareholder
and once in the hands of the company.
So, this aspect of the matter might
receive reconsideration.

Shri Morarji Desai: On liquidation,
of course, he will have to pay nothing.
That can be clarified. :

Shri J, J. Ashar; If that is clarified,
one aspect is decided. Even then the
company pays tax as bonus tax and
the shareholder pays tax gs dividend.

Shri Morarji Desai: Préference
shareholders are glorified debenture-
holders.

Shri J. J. Asbhar: The preference
shareholder will not get back his
capital unless the shares are redeem-
able. It is difficult to issue prefer-
ence shares in the market.

Shri V. T, Dehejia: When you sell

" preference shares, you fix the interest.

Preference
Why do
tempta-

Shri Morarji Desai:
shares cannot be withdrawn.
you want to give them any
tion?

Shri S. P. Jain: They are redcem-
able.

Shri Morarji Desai: Prefercnce
shareholders are not allowed anytaing
more than the dividend. This iz an-
«ther way of giving them more divi-
dend and that has got to be taxed
several times, because we want to dis-
courage that.

Shri S. P. Jain: By virtue of this
clause, even the capital is taxed. That
is why I want to explain it. Suppose
there is a redeemnable share of a par-

ticular company and that share has
been given for cash. Suppose the
shares are redeemed out of the ac-
cumulated profits of the company. By

virtue of this clause, that redemption
will be deemed as dividend in the
hands of the recipient, though he will
be getting only the capital and not
more than the capital, One can
understand if he is taxed when he



gets more than the capital, but when
the capital is taxed, it would ba 2
very ‘great hardship.

Shri V. V. Chari: If a Rs, 100 pre-
ference share is repaid for Rs. 100,
there iz no capital gain and there
cannot be any tax.

Shri 8. P. Jain: If it is redeemed
out of the accumulated profits?

Shri Morarji Desai: It can be paid

out of anything. There is no question
of its being taxed.

Shri S. P. Jain: The clause says
that any amount which is paid out of
the accumulateq profits—though it
may be capital—will be treated as di-
vidend in the hands of the recipient.
That may be clarified.

Shri V, V. Chari: Anything which
he receives for the face-value of his
shares is capital and not dividend.
That is absolutely clear. »

Shri J. J. Ashar:
iz clause 10(10)—page 13 of our
memorandum, It is with regard to
death-cum-retirement gratuity.

The next clause

Shri Morarji Desai: This is a point
which we are considering,

Shri S. P, Jain: In between, Sir,
there is clause 2(24)——page 8 of our
Memorandum. This claliseé says that
if any value of any benefit or perqui-
site is received by a relative of a
director of a particular company it
will be taxed in the hands of the
recipient. A situation may arise when
a particular relative might have re-
ceived some benefit or some perquisite
in the interest of the company. For
example, if a particular relative is an
employee of a company and he is sent
secmewhere for the purpose of the
company’s business, then the emolu-
merts he receives, his hotel charges,
taxi fare etec., will be taxed.

Shri Morarji Desai: He does not
receive that from any director.

Shri S. P, Jain: From the company.
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Shri Morarji Desai: As a servant of
the company he is entitled to receive
that. This clause does not apply in
that case. A relative who is allowed
1o be a servant of the company does
not fall in this category. It is only
relatives who are outside the service
of the company and who receive some-
thing from the directors who are
covered by this clause. When some-
thing is given by the company to any
of its servants it js a different matter.
One cannot be a relative of the com-
pany, one can only be a relative of any
director.” If any servant of the compay
receives ‘aything from the company
during his service, even if he happens
to be a relative of any director he is
not covered by this. You are un-
necessarily getting worried about it

Shri H, D. Varma: Then take
clause 6—page 9 of our Memorandum.

Shri Morarji Desai: That is a clause
which is being seriously considered in
all itg implications. . The objection is
that if the third category is removed
then some people who send money
from outside are going to be put in a
difficult position. At the same time,
it is also difficult to justify giving a
superior position to a resident but
net ordinarily resident over both re-
sidents and non-residents. They must
fall in one category or the other. It
these people are kept in the category
of non-residents and they become resi.
dents on account of some technical
difficulty, we are going to see that they
are not put to any hardship, they are
not to sell out their residence etc.
That we are going to provide.

Shri H. D. Varma:
the question about
houses.

Then there
maintenance

is
of

Shri Morarji Desai: The change will
oniy mean this, Today, whereas a
person under this category pays in-
come-tax only on his Indian income at
the rate which will be applicable only
to that income, in future, when this is
applied, he will have to pay 49 per
cent. or a rate which is applicable to



the world income
choice.

according to his

Shri H. D. Varma: That would be

nardship.

Shri Morarji Desai: Why should he
pay less than both residents and non-
residents. Why should he be con-
sidered superior even to Indians.

Shri H. D, Varma: This will keep
away technical people and others.

Shri Morarji Desai: Technical people
are also going to be taken care of.

Shri H, D. Varma:
to collaborators.

I am referring

Shri Morarji Desai: They are a
different category altogether.

Shri Narendrabhai Nathwani: May
I inform the witness that the repre-
sentatives of Indiang abroad, Sind
Merchants, Calcutta Associated Cham-
bers of Commerce and others are all
agreeable to this suggestion?

Shri Morarji Desai: They have said
that if we made a change like this
they would be satisfied.

Shri H, D. Varma: Then about the
question of maintenance of dewelling
.houses.

Shri Morarji Desai: That glso will
be covered. We will try to cover it.

Shri B, P. Poddar: Clause 8 pro-
vides for taxation on dividend income
on the basis of declaration. As you
are aware, a shareholder comes to
know of the dividend declared only
after receipt of the amount. There-
fore, in all fairness, we would suggest
that the dividend should be taxed
only on the receipt basis.

Shri Morarji Desai: He will pay
only once, It will apply from year to
year. He will not be asked to pay
twice on the same amount.

Shri B. P. Poddar: Here it is said
that taxation will be done on the
declaration basis,

Shri Morarji Desai: Supposing tax
is collected on declaration basis and

162

the shareholder actually receives the
income in the next year, he is not

going to be taxed again on the same
amount.’

Shri B. P. Poddar: As a shareholder
I do not know what amount I am
going to get, The present Company
Law doses not provide for that.

Shri V. V. Chari: If you do not
know, how does the Income-tax Offi-
cer know?

Shri Morarji Desai: We will try to

. see that only income received and not

income accruing but not. received is

taxed.

Shri S, P. Jain: There may be some
income which is receivable but which
hag not actually been received.

Shri Morarji Desai: If

account of his own fault?

Shri §. P, Jain: Supposing a com-~
pany after declaring the dividend goes
into liquidation before paying the
dividend.

it is on

Shri Morarji Desai: It is just like
income from Pakistan. We do not
charge you for it. Has anybody paid
income-tax on the income from Pakis-
tan?

Shri S. P. Jain: I am talking of .
Indian companies. There might be
some eventuality like that. Apart

from dividend, I may have to receive
some interest from somewhere or
something like that.

Shri V. V. Chari: A company in
liquidation does not declare any
dividend.

Shri S. P. Jain: It may go into
liquidaticn after declaring the divi-
dend and before actual payment of the
dividend.

Shri V. V. Chari: That is an extra-
ordinary case. We are thinking of
normal cases.

Shri Morarji Desai: Is thiz ot the
position today?

Shri S. P. Jain: Yes.



Shri Morarji Desai: There is no
difficulty. What is the loss? Who has
+ “ered because of this? Has any-
b -Jy suffered on account of it?

Shri S. P. Jain: Somebody must
have suffered.

Shri Morarji Desai: You have
proper reason to give.

no

Shri H. D. Varma: For the last two
years some people must have suffer-
ed.

Shri Morarji Desai:
any inconvenience to
known to you?

Has it caused

any people
Why do you not give
concrete cases? Have you got any
such case? If there is no change in
the law, how does it affect you? It
does not affect you adversely at all.

Shri H. D. Varma: It should be on
dividend received and not on dividend
accrued.

Shri Morarji Desai: Suppose we
make it on dividend received instead
of on dividend accrued, what will be
the difficulty? What is the complica-
tion?

Shri Radheshyam Ramkumar
Morarka: It may make some differ-
ence. If it is calculated on the basis
of dividend received, it would be
possible for the assessee to transfer
the income from one year to another.
Suppose for example the income is
more in one year. He may receive it
next yvear when the income is likely
to be less, in order to pay a lesser
rate.

Shri IL D. Varma: Suppose the divi-
dend is declared on the 29th March.

Shri J. J. Ashar: If it is declared
on the 29th March, even though the
payment is received in May, it will
be taxed in the previous year. It is
all right for big shareholders. But the
small shareholders will be obliged to
include it in the previous yvear’s in-
come. T

Shri Morarji Desai: Small share-

holders do not pay income-tax.
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Shri J. J. Ashar: When 1 say small
shareholders I refer to those people
whose income is Rs. 4,000 to 6,000.
They do not always know when the
dividend is declared. Therefore, in
our humble opinion, it would be more
equitable if the date of receipt is
taken into account,

Shri Morarji Desai: In any case, you
do not pay income-tax in the same
year.

Shri J. J. Ashar: We have to pay.

Shri Morarji Desai: Where do you
pay? Suppose dividend is declared en
the 29th. March. How are you going
to pay it'in the same year? Do you
pay advance in March? You pay in
April.

Shri J. J. Ashar: We should have
to include it in the return for that
year.

Shri V. V. Chari: You file the return
after six months by which time you
would have received the dividend.

Shri Morarji Desai: So, it is more

imaginary than real. You are not
able to cite a single instance.
Shri J. J. Ashar: Anyhow, that

would be a simplified procedure.

Shri Morarji Desai: No, that would
be more complicated than the present
arrangement.

Shri H. D. Varma: Then I come to
clause 9, business connections. o

Shri Morarji Desai: If you would
send us a draft, we will consider it.
We are finding it difficult to have a
draft. Those who have told us about
that are not able to suggest fo us a
draft. We will sit in judgment over
your draft.

Shri H. D. Varma: We have attach-
ed to our memorandum the provision
in the UK. Act.

Shri V. T. Dehejia: Is the basis of
income-tax in  United Kingdom the
same as in India? When it is not,
what is the good of quoting that sec-
tion?



Shri Morarji Desai: There can be
marriages of the same species, not of
different species.

Shri J. J. Achar: Then 1 come to
clauses 10, 14, 37 and 48(1) which use
- the expression “necessarily®™.

Shri Morarji Desai: We are consider-
ing it very carefully. Probably, your
argument js that it gives tremendous
power to the income-tax officer. As it
is an instrument of corruption, we
have to consider it carefully and yet
keep the power with the department
to see that something wrong is not
committed. That is what we want to
achieve.

Sari V. T. Dehejia: There are two
parts. One is how it should be ex-
pressed and another is cne of sub-
stance. Is your point about sub-
stance? '

Shri Morarji Desai: There is no in-
“tention to interfere with honest peo-
ple. We do not want to do it. We
do net want to give a power to the
income-tax officer to sit down on the
assessee and make him submit to his
‘will. That also we do not want to
do. At the same time, we want to
safeguard that any sort of expendi-
ture is not debited to it. So, we want
to punish a person who is going astray
and safeguard a person who is honest.
We are trying to do both the things.

Shri J. J. Ashar: Then 1 will come
to clause 10(1).

Shri Morarji Desai: That is
considered.

Shri J. J. Ashar:
make some observation
point . .

Shri Morarji Desai: We do not want
to leave any scope for discrimination.
That is how we are going to consider
it. )

Shri H. D. Varma: Then I take up
clause 10(6)(vii). Under the existing
law salary due to technicians is
exempt but now it is being provided
only for salaries received and not
salary given.

being

If you allow us to
on that
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Shri V, V. Chari: That is a draft-
ing mistake and is being rectified,

Shri J. J. Ashar: Then 1 will take
the batch of clauses dealing with
trusts, nameiy, clauses 11, 12, 13, 61
and 62. Clauses 61 and 62 are about
revocable trusts and I would like to
say a few things about revocable
trusts also.

Shri Morarji Desai: Can they not

be taken separately?

Shri J, J. Ashar: We can take them
up separately. About clauses 11, 12
and 13 dealing with trusts, there is
a distinction between income from
property and income from business.
So far as income from property is
concerned, 75 per cent of it shall be
spent and only 25 per cent can be
accumulated every year.

Shri Amjad Ali: Do you agree with
the change over to the new defini-
tion of business? The definition has

been changed saying that property
does not include business,
Shri J. J. Ashar: I am coming to

that. So far as income from property
is concerned, it can be accumulated
and so far as business is concerned,
it must be carried on in the course
of the actual carrying out of the
primary objects of the trust.

Shri RMorarji Desai: That also we
are considering, But under the
Income-tax Act we do not want to
exempt any charity which is sectional.

Shri J. J. Ashar: I am not pleading
for sectional charities at all.

Shri Morarji Desai: We want {o
put a stop to sectional charities.

Shri J. J. Ashar: So far as income
from business is concerned, because
nothing is mentioned and because
only 25 per cent of the income from
property can be accumulated, pre-
sumably it is the intention that the
whole of the income from business
should be spent in the same year or
is it that that restriction with regard
to 25 per cent does not apply to



income from business. That distinc-
tion can be removed, Also, the pre-
sumption is that the accumulation is
in respect of 25 per cent of the income
of each year. It is for the business
as well as property income,

Shri Morarji Desai: That will be
the ultimate solution.

Shri J. J. Ashar: Then there is the
question of a relative of a settlor
benefiting. I do not say that the rela-

tive should benefit, but if it is the in-

tention that he should not have any
benefit at all, the question arises
about the existing trusts in  which
some provision is made for that.

Shri Morarji Desai: They should not
carry it out. Then it is all right, If
nothing is given to relatives, we are
not going to bother. If the Deed
prevents them from doing so then they
will have to change the Deed. If
the Deed is explicit and mandatory,
they will have to change it. But if
it is not mandatory, they may cease
to give it.

3
Shri S, P. Jain: Suppose it is 'not
possible to change the Deed because
one will have to go to the court for
that and the relative may object to
it or may not agree to that change.
In that eventuality, will it be pos-
sible or not to exclude the income
being derived by the relative?

Shri Morarji Desai: Then they will

go on merrily.

Shri S. P. Jain: To a change
relative should agree
getting a  particular
benefit out of that,

Shri Morarji Desai: Let
agree and pay the tax,

that
when he is
advantage or

him not

Shri C. D. Pande: If there are cer-
tain trusts where the major portion
of the income goes to charities and
a certain portion is left to the rela-
tions, the share going to the relatives
gshould be deducted from the income
exempt from tax.

Shri Morarji Desai: If that is go-
irz to be the pleasure of the Select
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Committee, we can certainly consider
it. It is a matter for the Select
Committee to consider. It is not for
me to lay down the law. We are go-
ing to consider it and it will be what-
ever way the Select Committee
decides. We cannot tell them just
now what is to be done and what is
not to be done. It is only evidence
and not a judgment.

Shri C. D. Pande: But they should
have some indication.

Shri Morarji Desai: We cannot
give an indication of our decision. If
we had taken a decision, we might
give an indication. But we have not
decided ‘anything. It is for the Com-
mittee to decide.

Shri T, C, N. Menon: Moreover, we
are yet to hear some more witnesses.

Shri Morarji Desai: Not onlg that,
we have got to discuss this among
ourselves, That we have not done
yet. Unless we do that, none of us
can say that this will be done or that
will be done, We must be very cor-
rect not only with regard to the pro-
cedure but also with regard to what
we say, specially myself. 1t applies
more {o me than to anybody else.

Shri J. J, Ashar: Then there is the
question of outstanding debts of the
trust. Presumably they will be con-
sidered as part of 75 per cent of the
income expended in that year if that

part of the debt is repaid in that
year. Actually the debt may have
been incurred for starting some

scheme of a capital character.

Shri S. P, Jain: Will that be consi-
dered from within that 75 per cent or
over and above that?

Shri Morarji Desai: If it is paid
from the revenue, it is bound to be
from within the 75 per cent.

Shri H. D, Varma: There may be
difficulties about altering the trust.

Shri Morarji Desai: The difficulty
can be obviated by paying income-
tax and benefiting the public,



Shri H. D, Varma: Or by making
a declaration that they will not use
it. . ‘ .

Shri Morarji Desai: If they do not
use, it is enough. We are consider-
ing as to how best it can be done. I
do not know whether it can be done
or not.

Shri T. C. N, Menon: Do you not
think that unless the charity is uni-
versal in its application it should be
applicable?

Shri Morarji Desai: That is what I
said, I said just now that we are
going to see that only universal
charities are exempted and not sec-
tional charities.

Shri C, D. Pande: The two consi-
derations are universality and that
it goes to the common man.

Shri Morarji Desai: It is very diffi-

cult to say as to who is a common
man and who is not.
Shri C, D. Pande: For example,

you may say that the Parsi Trust is
limited to Parsis, but all the same it
has got some salutary effect.

we want
effect of
The past

Shri Morarji Desai: But
to remove that salutary
maintaining communities.
things can go on, but not the
future things, If we are sincere
in believing and in meaning that
we want to do

away with all
sectional thought in this country,
then we

shall have to do seve-
ral things like that, even if it
hurts many people.

Shri S. P. Jain: But, sometimes,
sentiments and emotions are attached
to a particular trust, and, therefore,
the human aspect should not be

-ignored.

not
which

Shri Morarji Desai: We do

want any human aspect
vitiates human relations.

Shri T. C. N. Menon: But merit-
orious feelings are not confined to
communities only.
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d

Shri Morarji Desai: It is only on
considerations of real human aspect
and real human emotions that we
want to take this step.

Shri C. D_ Pande: There is also
another difficulty. For example, a
trust may be named after some
community, say, the Marwari Trust
and so on.

Shri Morarji Desai: The name does
not matter.

Shri C. D. Pande: Supposing the
hospital opened by them is open to
all, then, the name alone should not
be an. impediment.

Shri Morarji Desai: The name does
not matter. But there also, here-
after, we should insist that there
should not be such names, Why
should they name it after some com-
munity?

Shri C. D, Pande: Then, many insti-
tutions will be rendered helpless.

Shri Morarji Desai: What I am say-
ing can be applied to the future, but
not to the past, because, so far as the
past is concerned, there are scores
and scores of these institutions; how
are we going to change the names of
all of them?

Shri J, J. Ashar: The income of the
trust which is applied for scholar-
ships to Indian students abroad also
disqualifies the trust.

Shri Morarji Desai: How are they
disqualified?

Shri J. J. Ashar: Because
amount must be spent in India.

Shri V. V. Chari: Where is it said
that it should be spent in India?

Shri J. J. Ashar: You are limiting
the scholarships to USA or to UK.

the

Shri Morarji Desai: That is a
lacuna which can be cleared.

Shri V. V. Chari: There 1is no
lacuna. If you want that it should

®e clarified, then it can be done.



Shri J. J. Ashar: But you have
said that the amount should be spent

in India; so, the term wused is a
geographical expression. It means
“in India’ and not ‘on Indian stu-

dents abroad’.

Shri Morarji Desai: But you would
not get foreign exchange for that.

Shri J. J. Ashar: We are only talk-
ing of cases where foreign exchange
is granted. - .

Shri Morarji Desai: Then the ques-

tion does not arise. That is not
debarred.

Shri V. V., Chari: There 1is no
change of law in that regard.

Shri Morarji Desai: Which is the

clause to which you are referring?

Shri J. J, Ashar: Kindly see
clause (2).

sub-

Shri V. V. Chari: The clause to
which you are referring is something
different. Suppose you make' -*a
charity to the Oxford TUniversity;
then, that would not be covered.
Charitable purpose outside means
Indian students getting a scholarship
in UK or anywhere else,

Shri H. D, Varma: We have
approached the Central Board of
Revenue in this matter, They say -

that because it contains a clause for
spending money outside .

Shri Morarji Desai: But it has to
be recognised. If it is a new trust, it
has to be recognised.

Shri H. D. Varma: It has
becn recognised,

already

Shri Morarji Desai: But it has not
been recognised for exemption from
income-tax,

Shri H, D. Varma: It is recognised
for exemption from income-tax and
it has been allowed the benefit of
that exemption, but now the clause
says that the money should be spent
in India.
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Shri Morarji Desai: That
right.
to it.

Shri S. P. Jain: But the clause
gives a somewhat different meaning.

is all
Nobody is going to say ‘No’

Shri Morarji Desai: We shall see
if we can make it clearer.

Shri H, D. Varma: Now, I come to
clause 26, This provides for enter-
tainment allowance up to one-fifth of
salary Rs. 5000 whichever is less in
the case of a Government servant,
and in the case of any other assessee
it is allowed only if he has been get-
ting such allowance from a date
before 1st April, 1955.

Shri Morarji Desai: We do not pro-
pose to alter it. There is no dis~
crimination. You can also spend on
all sorts of things, but you have an
expense account, and you spend from
it. Why do you want to do this?
Government servants are never given
lavish allowances as are given in the
companies.

Shri H. D, Varma: Here also, there
are restrictions which are being
imposed.

Shri Morarji Desai: We do not pro-
pose to remove those restrictions, but
we are suggesting that you may have
an expense account from which you
can spend.

Shri K. N. Mookerjee: Now, I come
to clause 24 with regard to allowances
against income from house property.
Under the provision in the Bill, we
are allowed only one-sixth of the
annual value. The cost of repairs,
materials and other things has now
gone up, with the result that one-
sixth of the annual value is consider-
ed to be sufficient for repairs. I
would like to suggest that some sort -
of depreciation should be allowed on
house property. That is my first sub-
mission.

My second submission is that there
are companies managing properties,
and their income is only from house
rent. Those companies have got other
expenditure to incur, such as audit



fees, filing fees, electrical charges,
posts and telegraphs charges, tele-
phone charges and so on, which any
public or private limited company
has got to incur. There is no provi-
sion to give them any exemption in
this respect, except to the extent of
one-sixth of the annual value.

Shri V. V. Chari: There is also @
“per cent by way of collection charges,

Skri Morarji Desai: That ought to
be enough.

Shii K, N. Moockerjee: That covers
individuals as’ well as companies,
whereas in the case of a company, it
would not be sufficient.

Shri Morarji Desai: Why should a
company have to spend more? Com-
panies should have to spend less. An
individual landlord may have diffi-
culties in collecting rents etc., but a
company will have more people, and
their expenses will be less.

Shri K. N. Mookerjee: But there
are certain statutory obligations which
the company will have to fulfil, which
the individuals do not have to.

Shri Morarji Desai:
companies which are solely owning
houses only and having no business?

Shri K, N. Mookerjee: There are
certain companies owning only houses
or property.

Shri J. J. Ashar: As, for instance,
the property companies in Calcutta.

Shri Morarji Desai: In other words,
individuals have formed themselves
into companies now, to take advan-
tage of the law.

Shri K. N. Mookerjee:
gest is that depreciation at least
should be allowed, and the income
should be treated as business income
and not as property income. If that
change is made, it would be better.

What I sug-

Shri Morarji Desai: It is property
income. So, how can it be exempted?

Which are the
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Shri Mookerjee: How are we
cover the other expenditure?

{o

Shri V. V. Chari:
be enough.

6 per cent should

Shri C. D. Pande; Supposing there
is a company managing house pro-
perty and also a jute mill, Why not
put it on the jute mill, for instance?

Shri K. N. Mookerjee: In Engiand
they are treated as real estate com-
panies, and the income is treated as
business income.

Shri T, C. N. Menon: You have
pointed out in your memorandum cer-
tain expenses in connection with re-
pairs and so on, and stated that one-
sixth would not be sufficient to cover
the expenditure. But can you point
out a single instance where a land-
lord who has let out a house has
spent more than two months’ rent for
annual repairs?

Shri K. N. Mecokerjee:
cases, they have spent.

In scme

Shri T. C. N. Menon: That may be
in exceptional cases.

Shri K N. Mookerjee: Because of
the Rent Control Order, in the case
of the old houses, the tenants have to
pay only the old rent, but when there
is a question of repair, unfortunately,

we cannot carry out repairs on the
basis of the old cost.
Shri Morarji Desai: That is be-~

cause the landlords have not kept the
buildings in a state of good repair
regularly. Otherwise, this sort of
thing would not happen. Let them
pay the penalty, and the land will
be sold and new buildings will come
up in their place.

Shri T. C. N. Menon: Is it not pos-
sible that during all this period, they
would have collected the entire value
of the building, because the building
has become so old?

Shri Morarji Desai: It is not so in
every case. It is only in Delhi that
has happened.



Shri C. D. Pande: People are not
going in for property these days as
they used to do before, because it is
not a paying concern.

Shri K. N. Mookerjee: When a com-
pany deals with only houses, then the
income should be treated as business
income and not as property.

Shri Morarji Desai;: The Select
Committee can consider it.
Shri K. N. Mookerjee: My submis-

sion is that it is a company out and
out.

Shri Morarji Desai: The ultimate
idea is that we do not want cne man
to have many houses.

Shri K. N. Mookerjee: When it is
a company fulfilling all its obligations
under the Companies Act, it should be
treated as business and not as pro-
perty.

Shri Morarji Desai:
cult. a

Shri H. D. Varma; When a manag-
ing agency receives compensation at
the termunation of the management
etc. under clause 28(ii) that amount
is also made liable to be taxed . .

Shri V. V_ Chari: This point was
discussed. When compensation is al-

It is very diffi-

ready taxed, there will not be a fur- .

ther tax on that,

Shri J. J. Ashar: Clause 28(iii) says
that income derived by a trade, pro-
fessional or similar association for
specific services performed will be
taxable. They receive subscriptions
for services rendered . ..

Shri Morarji Desai:
profits.

Shri J. J. Ashar: If they make pro-
fits, by all means tax them. It it is
a deficit . . , P

Shri V. V. Chari: Subscriptions
are not taxed at all. If they provide
certain services, the money received
for those services will be treated as
income . . .

But they make

]

Shri J. J. Ashar: 1f they ave allow--
ed all other expenses and if there is
a net income . . ,

Shri V. V. Chari: All expenses con-
nected with the services.

Shri J. J. Ashar: I might mention
that other expenses are incurred in
the Chamber in the course of carry-
ing out its duties.

Shri Morarji Desai:
cription.

There is subs-

Shri J. J. Ashar: They should
spend: all the subscriptions which they
realise. - If there is a deficit it might
be set off against income received
from landed properties etc.

Shri V. T. Dehejia: For the free
services if the subscription is not
enough, the subscription can be rais-
ed. Why should you incur a loss on
that account?

Shri J. J. Ashar: You take the
overall income and the overall ex-
penditure. If there is surplus, then

of course it may be taxed. Ours is
not a profit-making body. They do
not distribute surplus to members
even at the time of liquidation, mer-
ger or dissolution. So, the members
are not going to benefit at all. In
order to facilitate the work of the
chamber it is very desirable that they
should not be burdened with this tax
unless they have a surplus.

Shri V. V. Chari: Tyagi Committee
has suggested that so far as Chamber
of Commerce is concerned some ad
hoc assessment should be made taking
into consideration its special features
etc. Action is being taken by the
Board of Revenue in this connection
and I think that should meet this
particular difficulty.

Lala Karamchand Thapar: Page 22,
clause 32. There are wasting assets
like pits in a mine on which no de-
preciation is allowed. The money
spent on them go to waste and we do
not get any allowance. So far the
expenses in these mines were limited



to a few lakhs. Now they are going
to be millions because pits are going
to be 1,500 ft. deep. Depreciation
shouid be allowed on this expenditure
which is now treated as capital ex-
penditure.

Shri V. V. Chari: The present
policy is to give depreciation allow-
ance only in the case of oil explora-
tion. For that there is a provision in
the Act. If in the case of other indus-
tries there are certain types of intan-
gible expenses cn which no deprecia-
tion allowance is ailowed, that point
will be taken into consideration. This
point has been made by some other
association.

Skri B, P. Poddar: Unider clause
33, page 24, development rebzte is not
admissible to road transport vehicles
and office appliances . .

Shri Morarji Desai: 1 believe you
remember that this has been done
deliberately by an amendment at the
time of the budget. It is very unlikely
that it is going to be changed.

Shri H. D. Varma: Page 25, item
(iii) the Explanation to sub-clause
(3): I am referring to the second
paragraph. This is about amalgama-
tion and lays down that all the part-
ners should become shareholders of
the amalgamated company. The
‘Company’s Act provides that it is
enough if 90 per cent of the share-
holders agree to it.

Shri Morar}i Desai: This will have

to be considered.

Shri H. D, Varma: Suppose Com-
‘panies “A” and “B” whcih have been
amalgamated into Company “B” want
to amalgamate into another company,
Company “C”.

Shri Morarji Desai: The amalga-
mated company is not prevented from
further amalgamation. Either “A”
and “B” become “A” or “B” or they
become “C”. What is in a name?

Shri J. J Ashar: As regards this
firm, it can transfer its assets only

to a private company. But if it forms
into a public company and its assets
are transferred to that public com-
pany, thgre is no provision.

Shri Morarji Desai: In the public
company it is transferred to many
shareholders.

Shri J. J. Ashar: They can form
a public company with seven mem-
bers. The benefit of the unabsorbed
development rebate will not be per-
missible to the public company. Whe-
ther it is private or public, the same
benefit should be available.

Shri V. V. Chari: If you maintain
the same shareholders in the form
of a public company, there is no ob-
jection to that.

Shri Morarji Desai: On the con-
trary I should think that if it is
transferred to a public company it
should get and if it is transferred to
a private company it should not get.

Shri V. V. Chari: The idea is that
the ownership is exactly the same.
Only the form of the ownership is
changed—partners and shareholders.

Shri Morarji Desai;: In any case, it
will be considered.

Shri J. J. Ashar: If an individual
transfers the assets to a private or a
public company, should not there be
a provision for the benefit of the un-
absorbed development rebate?

Shri Morarji Desai: If he remains
the sole shareholder it is all right.
But if he transfers to others whny
should there be a provision?

Radheshyam Ramkumar
An individual can get.

Shri
Morarka:

Shri Morarji Desai: Theoretically
an individual can get; but it is not
possible. There may be some cases.

Shri Narendrabhai Nathwani: An
individual may convert himself into a
private limited company and indirectly
he can transfer his shares.



Shri Morarji Desai; Indirectly he
can do that. What is the next one?

Shri H. D. Varma: Clause 39. This
corresponds to the existing section
12A. Provision has not been made
here in respect of Secretaries and
Treasurers as in the case of managing
agents.

Shri Morarji Desai: The intention
is not to make Secretaries and Trea-
surers like managing agents.

Shri H. D. Varima: Thzy zie more
or less doing the same thing,

Shri Morarji Desai: They are not.
They cannot share with the others.

Shri H. D. Varma: They have cer-

tain responsibilities, like managing
agents.
Shri Morarji Desai: They utilise

the office of the company. They need
not have their own establishment.
Then it becomes a separate managing
agency. They do not have any 'rés-
ponsibility for providing funds and
other things. Managing agents do
some good: they provide for raising
money and all that. But the Secre-
taries and Treasurers do not have any
such responsibilities. They are chosen
as technicians or experts. They are
not promoters. I do not think we can
give them the same treatment.
it will mean only a change of name.

Shri H. D. Varma; The next one
is about clause 46(a)(2)—page 28 of
our memorandum. OQOur point is that
the calculations on profit basis have
to go as in the case of the coal indus-
try in Bengal.

Shri Moravi. D:ai: That will be

considered.

Shri H. D. Varma: Thank you.

Shri J. J. Ashar: The next one is
clause 40(b). If there is a Hindu un-
divided family carrying on business,
and if a member of that family is an
employee, he is not allowed deduc-
tion on account of the salary payable
te him.

Then ’

m

Shri Morarji Desai: If it is a
genuine case of incurring expendituve
and he is a real servant, managing it,
then we ought to consider it. We are
considering how it can be done.

Shri S, P. Jain: The next is clause:
40(c). Any remuneration, benefit cr
amenity which is being paid to a re-
lative of a director will be taxed in
his hands, and at the same time it
will be disallowed in the hands of
the company.

Shri Morarji Desai: I think we have
discussed this already—no, not with
you. You may proceed.

Shri S. P. Jain: Under section 314
of the Companies Act, no remunera-
tion can be allowed to a relative of
a director unless the remuneration is
Rs. 500. If the remuneration is more
than Rs. 500, then, apart from the per-
roission of the special body of that
company, Government permission
under section 316 has to be taken.
Therefore, when the permission of the
Government has already been obtain-
ed, or will be obtained, not allowing
that remuneration in the hands of
the company . . .

Shri Morarji Desai: This will not
apply to a servant of the company,
this should not apply. This applies to
somebody else who is nol a servant
of the company but is still paid by the
director,

_ Shri 8. P. Jain: If that point is
clear, it is all right.

Shri V. V. Chari: We started dis-
cussion with this point.

Shri S. P, Jain: That was in con-
nection with another clause, the per-
quisites clause. Here it is the remu-
neration clause.

Shri Morarji Desai: That is all
right. If he is a servant of the com-
pany he is bound to pay for the com-
pany, because he is not a relative.
Once he is allowed as an official of
the company, whatever he gets from
the company is of the same nature as
in the case of other servants of the



company. There is no difficulty about
that.

Shri Radheshyam Ramqumar Moer-
arka: This clause requires a change.
The operative force is on ‘in the opi-
nion of the Income Tax officer . . .

Shri Morarji Desai:
to put it right.

Shri Radheshyam Ramkumar
Rorarka: Even if a person is an
employee of the company,

We will have

Shri Morarji Desai: We will have
to clarify it and put it right.

Shri Radheshyam Ramkumar
Morarka: I want one clarification.
Even if a person is an employee of
the company, whose appointment has
been sanctioned by the Company Law
Administration, if the remuneration
of the person is in excess taking into
consideration the circumstances of
the particular case in the opinion of
the Income-tax officer, he
right te disallow it.

Shri Morarji Desai: I do not think
that should be so. That should apply
to all people where it is excessive.
Suppose somebody is paid Rs, 10,000,
the Income-tax officer can say, this is
all wrong.

Skri Radheshyam Ramkumar
Morarka: It would have to be allow-

ed by the Company Law Administra-
tion. . ’

Shri Morarji Desai: On the basis
of relatives, they may have said.

Shri Radheshyam
Morarka:
Telative of the director, a director or
a person who has a substantial inte-
rest in the company.

Ramkumar

Shri Morarji Desai:  That would
have to be carefully worded.

Shari H. D. Varma: In the case of
Directors, they are all approved by
the Company Law Administration.

Shri Morarji Desai: Suppose they
gel something other than that, that
would hava to be disallowed.

has the =

There are three categories: -

Shri §, P. Jain: No relative can
draw any remuneration unless it is
approved by the Company Law Ad-
ministration.

Shri Morarji Desai: About that
there is no difficulty. About travel-

ling allowance, etc., according to
rules, there is no difficulty.
Shri T. C. N. Menon: Is it ycur

case that in the case of a relative who
is not a direct servant of the com-
pany, even expenditure incurred by
him or on him should be exempted?

Shri H. D. Varma: We are dealing
with servants of the company. Clause
41 provides that remitted liability has
to be treated as income whether the
business is in existence or not. Sub-
clause (2) says that any profits on the
sale of machinery after the business
has ceased would also be liable to
tax. According to clause 72 sub-
clause (1), no carry forward of loss
is allowed unless the business for
which the loss was carried on was,
during that year . . .

Shri Morarji Desai:
sidering this.

We are con-

Shri B. P. Poddar: I come 1o clause
343(5). It is not possible to expect
deiivery of the whole of the goods in
hedged transactions at all times. With
this in view, I would suggest that in
the definition, the word ‘or’ should be
substituted by the word ‘and’. I can
illustrate. Suppose I contracted to
sell 10,000 bales of jute. 1 supply
5000 bales and make a profit of
Rs. 5]- per bale, making a profit of
Rs. 25,000. For obvious reasons, I am
not in a pbsition to supply the other
5000 bales.

Shri Morarji Desai: Why?

Shri B. P. Poddar: Wagon shortage.
There are such instances in the case
of jute particularly where you cannot
get wagons then and there. I go to
the buyer and settle with him to pay
him compensation at the rate of Rs. 5
per bale, thereby making a loss of



25,000. This is almost everyday hap-
pening in commercial transactions. If
you do not accept this amendment, the
position will be that on Rs. 25,000 that
I make, the profit would be taxed.
The other Rs. 25,000 which I would
have lost in the same transaction
would be considered speculative,

Shri V, V. Chari: If you are a dealer
in the particular commodity, suppose
you have got a contract for 10,000 bales
and actually deliver 9000 bales, and
1000 you are not able to supply, and
you adjust paying damages, that
won't be considered as speculative. As
you know, as the Chambers of Com-
merce know, that does not become
speculative.

Shri B, P. Poddar: It may be even
500. It need not be 5000 and 5000.

Shri Morarji Desai: The example
which you gave is a speculative one:
Rs. 25,000 profits; just to square it, a

loss is shown.
P
Chairman: Next item. :

Shri B, P. Poddar: I take up clause
73.

Shri J. J, Ashar: Clauses 61 and 62:
With regard to irrevocable trusts for a
specific period, the former position was,
if it was irrevocable for 6 years and
the income belonged to the beneficiary,
angd it did not belong to the settler, it
was free. For several reasons it is
necessary to have it. A settler may
think that he might benefit some peo-
ple by transferring the income, not
transferring the assets. It may be a
long time benefit for a certain number
of years, for the education of children.
If 6 years is not acceptable, it may be
10 years. To do away with that, to
say that you may not have long term
beneficiaries, it is taking it the other
way round.

Shri Morarji Desai: Wny?

Shri J. J. Ashar: If you want to give
for a limited period, the period may be
specified. Instead of 6 years, you can
increase the period. It is not a ques-
tion of the settler benefiting in any
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way. There is provision if the settler
benefits. It will be taxed in his hands.

e

Shri Morarji Desai: Even if he does
not benefit, he benefits indirectly. His
rate of income-tax goes down.

Shri J. J. Ashar: No doubt, it goes
down. But, the benefit is not to him,
but to some other people,

Shri Morarji Desai: To his children;
it is the same thing.

Shri J. J. Ashar: Relatives may be
excluded. It may be a charity for a
limiteq period.

Shri Morarji Desai: Why should it
come back to him? Then, there is no
charity. :

Shri J, J Ashar: I say, the relative
may be excluded.

Shri Morarji Desai: For 6 years, you
say, it may be 10 years,

Shri J. J. Ashar: It comes back after
a limited period.

Shri V. V. Chari: On principle, the
question is whether it is correct that
an income should for a limited period
be tax free.

Shri J. J. Ashar: It is not tax-free
in his hands. It is not to his benefit.

Shri Morarji Desai: What about this
1st April, 1961? '
Shri V. V. Chari: The reason is this.
Those who have already made trusts
before 1st April 1961, who are enjoy-
ing it for six years, they need not be
suddenly deprived of it. That is all.

Shri J. J. Ashar: I am talking of
the future: after 1961.
Shri V. V. Chari: The past is un-

affected.
Shri V. V. Chari: At least in future,

~4 - ~ ~ ~ 3
do not make such trusts, Sufficient

notice has been given.

Shri J. J. Ashar: Suppose it is a good
object,

Shri Morarji Desai: There is no law
which can never be evaded.



Shri B. P. Poddar: Clause 73. This
deals with set-off of speculation losses.
It is almost impossible to draw a line
between speculative losses and hedg-
ing transactions,

Shri Morarji Desai: Practically all
hedging has become speculative today.

Shri B. P. Poddar: It is deemed as
such.

Shkri Mcorarji Desai: This is a  ver
sweeping generalisation. But
coming to that conclusion, that all for-
ward contracts should be stopped. It is
so abused, This is what is responsible
for the rise in prices of many commo-
dities,

Shri B. P, Poddar: This is
great hardship.

causing

Shri Morarji Desai: You are going to
be desperate about it. It is one of the
remedies not to be desperate.

Shri B. P, Poddar: Why not declare
them as business profits at the same
time?

‘Shri V., V_ Chari: They are business
profits, but under g special category.

Shri Morarji Desai: If I can locate
the profits, I am prepared to do it. But
profits are always kept away and
losses are always shown. How can 1
tackle that? This is a most easy strate-
gem.

Shri B, P. Poddar: The profits are
also there,

Shri Morarji Desai: There are some
who do not speculate. But there are
very few like that.

Shri C. D. Pande: Suppose it is said
that hedging is alloweq only to the ex-
tent of meeting the losses in the com-
modity required for the year.

Shri Moerarji Desai: Really speaking,
the effect of hedging is neither profit
nor loss. That is what hedging is
meant for,

I am
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Shri C, D. Pande: Suppose one has a
jute or oil mill. He purchases things
to the extent of his requirements for
the whole year. Then to set off against
losses hedging is allowed, to that ex-
tent. If there is a loss, Government
can look into it.

Shri Morarji Desai: Correct hedging
involves no profit and no loss. That is
the function of hedging  All other
hedging is speculation,

Shri H. D, Varina: One may make
mistakes.

Shri Morarji Desai: He must suffer

for it. Who knows whether it is
genuine.

Shri C. D, Pande: Hedging is an
insurance against loss,

Shri Morarji Desai: Real hedging

will be allowed, but speculation will
not be.

Sari T. C. N. Menon: The question is
of the motive.

Shri Morarji Desai: The motive is:
if there is a profit, it goes to my
pocket; if there is a loss, it goes to the
company. We do not want that.

Shri S, P. Jain: That will be assessed
a; the hands of the individual.

Shri Mcrarji Desai: It is not shown,
it is not known.

Clause 79. This is a difficult clause,
liable to blackmail. Therefore, we
are ‘considering it.

Shri S. P. Jain: Is any elaboration
needed?

Shri Morarji Desai: Enough elabora-
tion has been made. But you may
make your submissions. This is likely
to lead to blackmail by those people
who may say, ‘unless you agree to give
me something, T am not going to agree’,
We do not want to allow that. That is
not the intention:.



Skrl S. P. Jain: We want that the
shareholder’s entity should mnot be
merged with the entity of the com-
pany. There is a company recognised
as such with limited liability and all
that. Therefore, whatever the losses
and profits of the company, irrespective
of the fact whether it changes hands
or not, we should go along with the
company and not with the sharehold-
ers.

Shri Morarji Desai;: We have agreed
to consider it and remove the mischief
out of this clause, whatever mischief
is there,

Shri II. D. Varma: Clause 80: This
provides that the return of loss should
be filed; otherwise the loss will not be
allowed. My submission is that some-
body has filed a return wrongly. He
does not know where to file it.

Shri Morarji Desai: How is it that
he does not know?

Shri II. D. Varma: He is a new asse-
see.

v s
Shri Morarji Desai: If so, why should
there be a previous loss?

Shari H. D, Varma: He has incurred
a loss and he is likely to make profits.

Shri Morarji Desai: That means there
i3 scmething. Such a man is bound to
be very clever.

Shri H. D. Varma:

business. In the first year, he incurr-
€d a loss and he wants to file a return.

Shri Merarji Desai: In the first year,
he must file the return.

Shri I1. D. Varma: He does not know
where to file.

Shri Morarji Desai: He can easily
find out from the ITO of the place.

Shri H. D, Varma: He may send it to
the wroag ITO. There may be more
than one ITO there,

Shri Morarji Desai:
of 1TOs is defined.

Shri C. D. Pande: Is it due to lack
knowledge on the part of the man
something else?

he jurisdiction

of
or

He has slarted
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Shri H. D, Varma: Lack of know-
ledge,

Shri Morarji Desai: We will say any
ITO. That ITO will send it to the con-
cerned ITO. That satisfies you.

Shri H, D. Varma; Yes.

Shri J. J. Ashar: Clause 84: This deals
y.*ith new industrial undertakings. The
intention behinq the exemption is ex-
ce_]lent. It is a real boost to industri-
alisation. But I woulqd like to point out
certain matters in connection with
that. If these can be provided in the
Bill, they will go to strengthen the
section ang make it more effective.

Shri Morarji Desai: We are consi-
dering this clause with reference to
old buildings utilised by a new com-
pany. That we are considering, but not
the whole of it.

Shri J J, Ashar: Only the old build-
ing part.

Shri Morarji Desai: We are consider-
ing what percentage it must be.

Shri J. J. Ashar: Also we would
suggest that 6 per cent on the em-
pioyed capita! should be allowed to
be set off against future profits.

Shri Morarji Desai: No, no. Do not
try to stretch it. If you do that, it
will shrink,

Shri J. J. Ashar: When the present
exemption period is over, it is said the
Government may extend the exemp-
tion to particular industries. I take it
will apply to a class of industries, and
not individual undertakings,

Shri Morarji Desai: Only class of
industries.

Shri J. J. Ashar: But that is not the
meaning of the clause,

Shri Morarji Desai: It will depend
on the class, which is profitable and
which is not. It is possible that an in-
dividual can make a losing undertaking
a profitable undertaking from the
beginning, but that cannot be taken
into consideration. It should be ac-
cording to the class of the industry.



Shri H, D. Varma: Once an exemp-
tion is given, after one year it should
not be taken away.

Shri Morarji Desai: Why should one
do it except in cases of gross misbe-
haviour? |

Shri H. D, Varma: It is not provided
there.

Shri Morarji Desai: It is the pre-
rogative of Parliament to withdraw it
any time it likes. I cannot take away
that prerogative. Parliament may also
act at my instance. This is the pri-
vilege of the Budget, this is not the
privilege of the law. I cannot give you
any promise on that.

Shri J. J, Ashar: Clauses 104 to 109.
As you are aware, the majority of the
companies, about 90 per cent, are
those to which section 23-A  applies.
Therefore, corporate saving has to
come from them in a big way. I am
pleading for the restoration of the old
sub-section (3).

Shri Moerarji Desai: We are going to
consider that, but in all these matters
where I have said we are geing 1o
consider, do not go away with the
feeling that the consideration may end
completely to your satisfaction. It will
depend upon the pleasure of the Select
Committee.

Shri H. D. Varma: In order to en-
courage larger investment in business,
we should reduce the percentage or do
something.

Shri Morarji Desai: After all, what
is purpose of encouraging business?
Prosperity. Prosperity means more in-
come to the Government, If that is
lost, what is the good of encourage-
ment?

Shri H, D. Varma: It may help in the
matter of foreign exchange also, be-
cause foreign collaborators are all pri-
vate companies.

Shri Morarji Desai: We are consi-
dering those foreign companies, we are
finding out why we should consider
them private companies. We will have
a different category for them.
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Shri J. J, Ashar: As regards a subx
sidiary company to which section 23-A:
does not apply, the provision is that it
will also be taken to be a 23-A com-
pany provided all the shares in sucha.
subsidiary are held by the parent com-
pany. There will be a little difficulty
this way that some of the directors of:
the subsidiary company may be re-
quired to hold qualification shares. So,
instead of adhering to the 100 per
cent, it may be relaxed.

Shri V, V. Chari: If they are nomi~-
nees.

Shri J. J. Ashar: Not nominees. They
will be required to hold a small num-
ber of shares in their own name, It
will not really affect the taxation posi-
tion, but enable the directors to hold
the shares

) Shri V. V, Chari: That is the exist-
ing law. No change has been made in
this Bill

Shri J. J, Ashar: I appreciate that It
is the existing law, but we would like
this small relaxation to be made so
that 5 or 10 per cent of the shares may
be held by the directors.

Then there is the question of spe-
culative losses anq capital losses being
disallowed in computing income for
the purpose of section 23-A, After all,
the loss will be assessed in ithe name
of the company; if it is assessed and
capital loss takes place, then the com-
pany is depleteq to that extent in the
trading of that year. In applying sec-
tion 23-A to such a compary, this
should not be taken into counsidera-
tion,

Shri V. V. Chari: How can they spe-
culate?

Shri J. J. Ashar: If it is permitted
in their memorandum of association,
they can do speculative as well as
investment business.

Shri Dehejia: Let us understand the
word “speculation”. Having under-
stood it, what are.we going to da witls
it?



Shri J. J Ashar: The loss is assessed
and allowed to the assessee by the
income-tax department. The only
question is whether it is to be taken
out of the profit of that year. The
company cannot be expected to have
that profit in hand and pay the penal-
ty in case the minimum or the resi-
duary percentage is not distributed as
dividend.

Shri V. V. Chari: If a textile mill
makes a huge profit, it cannot be al-
lowed. It may speculate, but from
the point of view of the income-tax
department, that speculation cannot be
taken into consideration in applying
section 23-A.

Shri J,  J. Ashar: You assess it as a
loss.

Shri V. V. Chari: But that does not
mean that the consequences of section
23-A should also be abolished.

Shri J. J. Ashar: By implication you
say that the money is not in thein
hands.

Shri V, V. Chari: Then, the whole
purpose of section 23-A is defeated.

Shri S. P. Jain: When the money
is not in its hands, it will be very
difficult for the company to distribute
the dividend.

Shri V. V. Chari: Why assume that
the speculative loss is so great that
all the other profit is wiped out? 1If
the total commercial profits are very
small, section 23-A will not be appli-
ed, but once section 23-A is applied,
the natural consequences must follow,
and the fact that there have been
speculative losses cannot obliterate
those consequences,

Shri J. J. Ashar: The question of
the proportion of the loss does not
arise. It is a loss in the hands of the
company which you have assessed. If
you have not assessed, I have nothing
to say.

Shri V. V, Chari: There is a very
big margin now allowed, 50 per cent
retention.
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Shri J. J. Ashar: My appeal to you
is this, that it is obvious that the
department itself has taken a certain
action, and the result is that the com-
pany does not have the money to the
knowledge and according to the
assessment of the department. It
would not be prima facie fair that that
money which does not exist should
be still brought into the balance sheet
and profit and loss account of the
company for distribution. The capi-
tal gains should not be included for
the purpose of distribution under
section 23(a). If you do that, you
have to allow capital losses also be-
cause it cannot naturally be one-sided.
Capital losses are ignored and capital
gains are taken into consideration,

Shri Morarji Desai: We do not give
any rebate on losses. You cannot set
off capital gains for one item against
loss on the other item.

Shri J. J. Ashar: Capital loss also
will be assessed in the hands of the
company. If there is a net capital
gain or net capital loss by a company,
we should look at the position. The
penalty attaches to the company for
non distribution.

Shri Morarji Desai: We will see

what could be done.

Shri S. P. Jain: There are one or
two more points. Suppose a com-
pany has a branch outside India and
that branch is not remitting the profit
to this country. Take for instance,
Pakistan, Some of the pecple have
got industries there and that profit is
not remitted to India. That profit
should not be taken into consideration
while arriving at the profit figure of
that company.

Shri Morarji Desai: That will be
when you are not allowed to bring
the profit from that place. But when
you are allowed to bring it here but
you do not bring it, then it is your
fault.



Shri S. P, Jain: If a company has
distributed more than what is re-
quired under 23(A) bonus in a parti-
cular year and if after two or three

Shri Morarji Desai: It will not be
set off agiinst that one. It is your
choice. Who asked you to do so? We
did not ask you to do so? You do it
for your own benefit. I am afraid it
cannot be done.

Shri S. P. Jain: The profit is some-
times higher than what is anticipa-
ted. .

Shri Morarji Desai: Even then, keep
it and do not distribute it. This is
what happened in most of our com-
panies and that is why they are in a
bad way. They earn profits but do
not spend on their machinery and now
they are asking for loans and this
and that. Why should that happen
because you received more profits. It
is not necessary that it should all be
divided.

Shri J. J. Ashar: About the depre-

ciation reserve it will not perhaps be

" the correct term to use in that sec-
tion. .

Shri Morarji Desai: You are refer-
ring to sections 104 or 109? I do not
know why you are harping on this.
We can go to the next point.

Shri H, D. Verma: We come to
clause 139 page 48 of our memo. The
general notice clause has been dele-
ted. I would submit that that clause
should remain.

Shri Morarji Desai: No. Why should

general notice be given? Everybody
ought to send his return. It is his
obligation. Why should there be

notice for this. Is not payment of tax
an obligatory_duty on everybody? The
moment the time comes, they should
send it. Why should anybody want
notice? If you like we will keep the
returns saleable at certain places from
where you can buy.

Shri H. D. Verma: The main point
in this is about the time of filing re-
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turns before
months.

the expiry of four

Shri Morarji Desai;: We are consi-

dering whether we should raise it
from four months to six months.
Shri H, D. Varma: Then, the in-

terest is chargeable at six per cent.

Shri Morarji Desai: It should be a
made 12 per cent so that there is no
default; there should be a proper
deterrent.

Shri J. J. Ashar: I will now come
to clause 147 tc 153 referred to on
page 50 of our memorandum.

Shri Morarji Desai: I hope you will
grant that this is an improvement on
the present position. We are trying
to see what further improvement we
can make. The Select Committee is
going to consider it.

Shri J. J. Ashar: Only one or two
observations. The four years period,
8 years period and 16 years period
and indefinite period for ' different
types of offences and things like that :
that is what I am referrinz to. Under :
the Companies Act you are required
to keep eight years’ books for the
purpose of income tax after the as-
sessment. If an assessment is re-
opened, old assessment, you will have :
to keep the account books and also
the vouchers and sub-vouchers and
things of that character so that you
may satisfy the income tax officer.
that there has been no evasion in a:
particular case. Actually the proof .
required will be the same as if a new
assessment is made. There is no-
difference in the degree of proof re-
quired. That will be a real and:
genuine hardship. Whether it should
be for an indefinite period is a serious .
question.

Shri V. V. Chari: There is no inde- ¢
finite period, I hope.

Shri J. J. Ashar: Yes; that is a
separate category. You have practi- i
cally closed all the assessments up to -
1941. After that also, there has been =
a very intensive investigation by the
Investigaton Commission and things;i
like that up to.1947.



Shri Morarji Desai: As I said, we
are considering these things.

Shri J, J. Ashar: In the case of very
old assessments, if it is to be reopened,
in order to enable the assessee to
meet his case, not only notice will
have to be given to him, but it must
be a matter which has come to the
knowledge of the income-tax officer
and not merely the expression “reason
to bclieve”. There must be concrete
and full proof.

Shri Morarji Desai: We are contem-
plating giving a notice to the person
concerned to explain why it should
not be reopened.

Shri J.'J. Ashar: He should be heard
before the Commissioner and not
merely the ITO.

Shri Morarji Desai: He can go on
appeal. I cannot say now what shape
it will take; we are considering it.

Shri J. J. Ashar: Then, we suggest
that reassessment should be complg-
ted in one year after it is reopened
insteag of two years.

Shri Morarji Desai: If the assessee
co-operates, it can be completed in one
year. If he does not co-operate, how
is it to be done?

Shri J. J. Ashar: If he is not co- .

operating to finish it in one year, he
will not co-operate for two years also.

Shri Morarji Desai: I think {wo
years is a sufficient period.

Shri J, J. Ashar: Just as the depart-
ment can reopen an assessment, the
assessee can say “I have been over-
taxed im a particular year and - the
assessment should be reopened for
my benefit”, so that there is some
kind of mutuality.

Then, my colleague raised the
question of returns not being filed
with the proper officer. You have
provided in this clause that if an
assessment hag been made by an
officer without jurisdiction, it can be
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reopened by the competent officer later
on. Please refer to clause 147(1).

Shri V. T. Dehejia: It does not
refer to assessment being made by an
officer without jurisdiction.

Shri J J. Ashar: It refers to
returns being filed with the wrong
officer.. If he does not proceed with
the assessment, it is all right. But if
he proceeds with the assessment, what
happens?

Shri Morarji Desai:
wrong officer do that?

Shri 3. J. Ashar: They have done
it in some cases in Bombay, The
Jurisdiction was challenged and the
assessment was made void.

How can the

Shri Morarji Desai: You have done
it; we have not challenged it.

Shri V. T. Dehejia: Suppose a firm
in Bombay files a return in Assam.
The Assam man proceeds with it be-

cause there is an office situated in
Assam.

Shri J. J. Ashar: If the firm has got
an office of business in Assam, the
Assam officer can' make the assess-
ment.

Shri Amjad Ali: This does not seem
to be the import of this section.

Shri V. V. Chari: This clause only
says that if a person makes a return
to a wrong officer or has made no re-

- turn at all, then section 34 can be

applied. It does not say that after the
return is made to the wrong officer
and an assessment has been made on
that, it can be reopened.

Shri Morarji Desai: Then what
relevance has this filing with the wrong
officer? What is the purpose of this
clause?

Shri V. V. Chari: Suppose you are
to be assessed in Bombay and you have
not furnished any return to the Bom-
bay officer. He doeg not know about
it. Five years afterwards, he
comes to know about it and he asks
you to file a return, You tell him, “I
have filed the return with the Assam



Suppose the Assam officert
This

officer”.
has not made any assessment.
clause will cover such a case,

Shri J. J. Ashar: TFor clarification,
the words “who has not ‘made any
assessment” may be added,

Shri Morarji Desai: Suppose a man
living in Delhi files a return in Cal-
cutta and says he lives in Calcutta.
He gets assessed in Calcutta. Why
should not that be reopened?

Shri J. J. Ashar: Then it is a ques-
tion of fraud,

Shri Morarji Desai: Frauds are not
provable. In order to escape the pro-
per implications, suppose he goes and
gets assessed in Calcutta. Why should
it not be reopened? You are trying
to protect the wrong-doer. Is that the
function. of the Federation?

Shri S, P. Jain: No, Sir. We are
not protecting the wrong-doers,

Shri Morarji Desai: There is no
reason why such cases should not be
reopened,

Shri S. P, Jain: Then, we come to
clause 179—paz: 56 of the memoran-
dum.

‘Shri Morarji Desai: This is also
being considered from the point of
view of lessening the rigour of it.

Shri S. P, Jain: If it is a question
of malafide it is all right. But if it is
not mala fide, why should the direc-
tors and the shareholders be penalised?

_Shri Morarji Desai: Why should the
Government lose that tax? There
can be no question of bonafides in this,
It must be due to mismanagement.
Otherwise, this will not happen. The
company has been earning profits on
which taxes have to be paid and they
have not been paid. It means that
they have deliberately avoided the tax
and the company goes into liquidation,
Why should the directors and major
shareholders not pay in a private com-

pany?
Shri S. P. Jain: We have recognised
the identity of a company and we have
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also recognised the limited liability of
the shareholders and the directors.

Shri Morarji Desai:
limited liability.

This is also a

Shri* S, P, Jain: In the case of the
directors no limit has been provided
here. Now there is a tendency to
appoint technical directors and others.
If this provision is incorporated then
those people will not be willing to
come and help in the affairs of the
company. Therefore, there will be
several ill-effects if there js this pro-
vision,

Shri Morarji Desai: On the con-
tral:y, it will make the directors apply
their mind and see that things are aot
mismanaged.

S.hri S. P, Jain: Directors do apply
their mind and discharge their obliga-
tions.

Shri Morarji Desai: Then nothing
will go into liquidation. When a com-
pany goeg into liguidation, it means
that there is something wrong.

Shri S, P. Jain: You are perfectly
right. If there is a question of fraud
etc., it should be applied. But genuine
losses can happen.

But that they
do not go into
is genuine loss. .

Shri Morarji Desai:
always recover. They
liquidation when there

Shri S. P. Jain: When the capital
has finished, there is no other option
but to go into liquidation.

Shri Morarji Desai: As I have
already said, we are trying to see how
the rigour can be lessened.

Shri S. P, Jain: In the case of the
directors....

Shri Morarji Desai: The directors
are more liable than the shareholders.
This will be recovered only when no-
thing can be recovered from the com-
pany. I can also promise you that we
will collect it in the order of priority
of the people, We will go to the
richest man first,



Shri 8. 'P. Jain: 'If the directors or
shareholders have taken some benefit
-out of the company, then it is justified.

Shri Morarji Desai: Are not the
directors there for receiving benefit?
Are they remaining their for doing
their duty only?

Shri S, P. Jain: The directors are
also shareholders of the company.

Shri Morarji Desai: The share-
-holders are also there for benefit.

Shri 8. P, Jain: The directors may
‘be getting dividend out of their shares.

Shri Morarji Desai: This is not
-going to be given up entirely, That
much is certain. We are going to
provide some measure by which we
£an recover,

Shri S, P. Jain: Be sympathetic.
Shri Morarji Desai: We are,

Shri Narendrabhai Nathwani: Sup-
posing the liability of shareholders who
have got ten per cent of the shares in
a private limited company is limited,
will you be satisfied if we make it
-optional and make them liable acdord-
ing to the merits of the case? It may
be that a person who has got ten per
cent of shares has no voice in the
management of the company,

Shri 8. P. Jain: Then that poor
fellow should not be asked to pay.

Shri Narendrabhai Nathwani: Sup-
posing it is left to the discretion of the
officer concerned to decide each case
on its merits, will you be satisfied?

Shri S. P, Jain: It should not be left
to his discretion. The question of
option should not be there.

Shri Morarji Desai: What is a pri-
vate limited company? Why is it
called limited? Because it is limited
to a few people who are closely associ-
ated with each other. The directors
are also closely associated. Same is
the case with the shareholders. Bet-
ween them they make a mess and the
Government is defrauded of its tax.
Why should all of them not pay? I
would like to make all of them seve-
rally and individually responsible.
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Shri S, P, Jain:

) There may be a
difference of opinion,

Shri C. D, Pande: If the minority
shareholders of a company—49 per
cent—inform the Company Law Admi-
nistration before they are contacted by
the Income-tax Department that the
affairg of the company are not sound
and they should be absolved from this
liability, I think that should be done.

Shri Morarji Desai: How can we
provide that here? We can say that
the majority shareholders will be pay-
ing first—those who own the largest
number of shares.

Shri Narendrabhai Nathwani: That
is provided for by making the directors
liable. The directors are the majority
shareholders. That liability who want
to keep.

Shri Morarji Desai: We are consi-

dering it. The directors cannot be let
off.

Shri S. P. Jain: As a limit has been
fixed in the case of the shareholders,
some limit should also be fixed in the
case of the directors.

Shri Morarji Desai: We can receive

from all directors pro rats, not from
one,

Shri C. D, Pandey: You can realise
from the directors who mismanage the
affairs.

Shri S, P. Jain: There may be a
difference of opinion betwen particu-
lar groups.

Shri Morarji Desai: If any director
exposes the misdeeds of his collegues
we will reward him. Anyway, this
will have to be considered.

Lala Karamchand Thapar: Then we
come to clause 254—page 62 of our
Memorandum.

Shri Morarji Desai:
dering this point,

We are consi-

Shri H. D. Varma: Then I come to
clause 271 relating to penalties. There
may be some extraneous -circum-
stances which every income-tax officer
may not be able to appreciate.



Shri Morarji Desai: It is very very
difficult to make distinction between

people. Why should they become
liable for penzalty?

Shri H. D, Varma: There may be
circumstances which can be explained.

Shri Morarji Desai: Then no penalty
will be levied. Penalty means deli-
berate default. Why should there be
softness gbout it? Why is the Federa-
tion so careful tp save the defaulters?

Shri S. P. Jain: We are not advocat=

ing for the defaulters. That is not
our intention.

Shri Morarji Desai: Generally that

“is what is happening. Till now I have
not received one suggestion from the
chamber to tighten the Income-tax
Act,

Shri S, P. Jain: It is already so
tight that there is nothing further to
suggest.

Shri Morarji Desai: Everybody
wants 3 concession. Nobody suggests
that this or that tax may be levied.

Shri J. J, Ashar: About the jurisdic-
tion of income-tax officers in respect
of abetment or orders issued to a third
party to produce documents and things
like that, he has been given power to
impose fine on 3 third party who, in
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his opinion, has intentionally failed to
supply the document to the income-~
tax officer. This is a judicial power.

Sari Morarji Desai: We are going
to consider that provision.

Shri J. J. Ashar: Then, when any
professional man has been adjudged

abettor, since it is 5 very important
matter,......

Shri Morarji Desai: We are going
to consider it. You leave the profes-
sional men alone. They are competent
to plead for themselves.

Chairman: On behalf of the Com-
mittee I thank you for giving your
suggestions,

Shri H. D. Varma:

Let me, on
behalf of the Federation, thank the
Committee for giving us an oppor-

tunity to present our viewpoint on this
important Bill. Let me also thank
the hon. Finance Minister for agree-
ing to consider some of our sugges-
tions.

Shri Morarji Desai: Our considera-
tion will be genuine, But that does
not mean that it can end only as you
desire. I thank you for being brief
and to the point.

(The witnesses then withdrew)
The Committee then adjourned.
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1. INSTITUTE CF CHARTERED ACCOUN-
TANTS OF INDIA, NEW DELHI SPOKES-
MEN:

1. Bhri S, N, Desai
2. Shri S. Ghose
3. Shri B. R. Malhotra

(Witnesses were called in and they
took their Seats)

Thairman: The Memorandum
‘which you have sent has been studied
and if you like you may elaborate
any point.

-4 . . .
Shri 8, N, Desai: Sir, We are very
grateful to you for giving us this
opportunity. We have submitteq this
“Memorandum only on certain impor-
‘tant points, On reconsideration of this
‘Memorandum we have found that
there has been some misunderstanding
in the interpretation of certain clauses
and at the outset I would like to
mention them so that the time of the
Committee may not be wasted. We
would not like to press for them. The
first is clause 2(22) which deals with
“dividend”. Then there is clause
2(47); then there are clauses 22, 23;
and finally there is clause 64.

‘Shri Morarji Desai: You go page
‘by page. That will be much better
-and ‘more easy to refer to.

Shri S. N. Desai: Yes. Page 1, para
:8-Clause 9: We desire that provisions
similar to those under Sections 42 and
43 contained in the Bill should be re-
worded and brought in line with the
UK Act as we feel that with the
industrialisation of the country and a
lot of foreign capital coming here and
the business being developed, it is
very necessary that the term “business
connection” is very clearly defined, so
that non-residents are made to under-
stand what their liabilities are instead
of keeping them in suspense,

Shri Morarji Desai: You suggest an

alternative draft. We will consider

that.

" Shri Amjad Ali: The Tyagi Com-
mittee and all others have gone into
this question. They have found it
difficult to define the term “business
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connection”, Will you please attempt
to define it and pass it on to us?

Shri Morarji Desai: You suggest an
alternative draft and we will give very
respectful attention to it.

Shri A. K. Sen: What is the objec-
tion to the decideq interpretation of
thig expression?

Shri S, N, Desai: At times it is very
difficult to decide the cases.

Shri A. K. Sen: Each case is decided
on facts. I can tell you nobody will
be able to give you z definition. You
are professional men. All of you have-
had wide practice in this field.

Shri S, Ghose: The = Tyagi Com-
mittee Report has suggested that this
term should be taken as connoting
only ‘trading in India’.

Shri A. K. Sen: What is trading in
India? There are so many things.
Each case is decided on its merits.
That does not solve the difficulty.
Judicial interpretation on this is fairly
satisfactory. By defining it, it will
only create more difficulties.

Shri Morarji Desai: Let them sug-
gest a draft. We are trying to do it,
but it ig not so easy. We will consider
it,

Shri S, N. Desai: Clause 10(10)
(Para 4). This clause deals with
death-cum-retirement gratuity.

Shri Morarji Desai: We are going -
to consider this very sympathetically.

Shri S. N. Desai: Para 5, clauses
11, 12, 13: These provided that in a
case where even a part of the income
of a religious trust is utilised for
benefiting a relative of the settler,
the whole exemption would be with-
drawn. Our suggestion is that such
trust should be assessed only to the
extent the benefit is granted to a
relative. It may happen that the rela-
tive is only a clerk in the office of the
trust. Such an intention of the law
should be made very clear.

Shri Morarji Desai: If he s a clerk
in the office, then he receives his
salary. He does not receive any grant
from the trust.



Shri S. N. Desai: This very thing

requires clarification.

Shri Morarji Desai: It is only when
he receives a donation from the trust
that he comes in. If he is a clerk,
then there is no bar for him,

Shri S. N, Desai: Supposing a trust
grants a scholarship to a students who
is a relative of the gettler; in an ordi-
nary course then student may be a
bright one, but unfortunately he being
a relative, would raise a difficulty to
his receiving the scholarship.

. Shri Morarji Desai: It is not unfortu-
nate. If he falls in liné with others,

‘then he is not bothered. But if he is
given a scholarship as a relative, then
only it matters.

Shri V, T. Dehejia: If the relative
happens to be a brilliant boy and gets
a scholarship in ling with others, that
is not covered by this clause.

Shri A, K. Sen: It is quite clear.

Shri Morarji Desai: We want to
widen the definition of ‘relative’ for
this purpose. Sister’s son can * be
given a donation; brother’s son can be
given a donation. We don’t want
al] that,

-

Shri Amjad Ali: The term ‘relative’
has been defined in the Companies Act
‘which may be adopted here,

Shri V, T. Dehejia: That
wide .

is too
Shri Morarji Desai: We will try to

define it for this purpose only not for
any other purpose.

Shri A, K. Sen: Under the existing

Act, certain categories are already
defined.

Shri S8, N. Desai: Clause 18 (Para
6): It seems to change the basis of
taxation of interest on securities from
“receipt basis” to “accrual basis”. We
feel that that would cause a hardship.
‘Suppose an assesse does not collect
interest for a couple of years.

Shri Morarji Desai: Why does he
not collect interest?
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Shri S. N. Desai: Many times it
happeng that it cannot be collected
from year to year.

Shri Morarji Desai: Why not? Is
it to bring down the rate of taxation?

Shri 8. N, Desai: My objection is
not to its being taxed but to the same
being taxed before it is collected.

Shri Morarji Desai: In a particular
year if it is not collected that brings

allow that?

Shri A. K, Sen: Are you thinking
of collection not being possible on
account of dispute regarding succes-
sion, &te?

Shri S, N. Desai:
very rare cases,

That happens in

Shri Morarji Desai: We might try
to make some distinction bhetween
these two,

Shri V. V., Chari: Suppose it is not
collected for two-three years because
of g dispute regarding ownership or
succession, and ultimately that dispute
is resolved. Now he will receive three
years’ interest in one year which
means the tax burden will be heavy
for the whole amount. So, it will be
in the interest of the assessee himself
to distribute it in three years.

Shri A. K, Sen: That means you
deem it to have been collected in the
respective year,

Shri V. V, Chari: That is the inten-
tion of this provision. Suppose he
receives Rs. 10,000/- in one year, the
rate of tax will be enhanced, whereas
if you spread it out over four years it
will mean only Rs. 2,500/-.

Shri Narendrabhai Nathwani: But
the assessee should be given the

option to follow whichever system of
accounting he likes.

Shri Morarji Desai: It is not very
fair that a thing should be taxed when
it is not received. If it is not received
on account of the assessee’s fault, then
it is a different matter.



Shri A, K. Sen: Why not you follow
the ordinary system of accounting
under which the amount is liable to be
taxed the moment it is due? Those
who follow the mercantile system of
accounting are liable to be taxed the
moment their income 1is credited,
whereas those who follow the cash
system of accounting are not liable to
be taxed until they receive the income.
Shri Nathwani’s point is why we
should tax the income of the man who
follows the cash system of zccounting
before he receives it,

Shri Morarji Desai: We will consi-
der this.

Shri S. N. Desai: Clause 32 Para-
graph 9, This provides that the loss
that may be incurred on account of
the assets sold or discarded within the
same year will not be {treated as
revenue loss whereag clause 41(2)
provides that if there is a profit on
this account in the same year it will
be taxed. Both things should be put
at par.

Shri V. V. Chari: I will explain that
point. If you buy a machinery for
Rs. 2 lakhs in a particular year and
sell it for Rs. 2 lakhg then the question
of giving depreciation will not arise.
If you buy it for Rs. 2 lakhs and sell
it for Rs. 3 lakhs then there is no
revenue gain because it is only a
capital gain. If you buy for Rs. 2
1akhs and sell it for Rs. 1,80,000/- then
it is a capital loss......

Shri S. N, Desai: The postion is
that if I buy a machinery and use it
for four months I would be entitled to
depreciation. Subsequently, when it is
sold within the same year, at a loss, it
would be treated as a capital loss.

Shri A, K. Sen: There may be
depreciation in the legal sense for four
months; but it is never apportionable
to a month . .

Shri V. V. Chari: Suppose you buy
it for Rs. 2 lakhs and get a deprecia-
tion of Rs. 20,000/-, That means
Rs. 1,80,000 is the written down value.
Then you sell it, but this Rs. 20,000/-
is taxable, What is the point in giving
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depreciation and taxing it? Now there
is neither depreciation nor tax on it.

Shri S. Ghose: If I sell it for
Rs. 1,80,000/- what happens?

Shri V, V. Chari: Then it is capital
loss. *

Shri S. N. Desai: Anyway I am not
pressing it.

Clause 36, (Para 10), deals with bad
debts. Sub-clause 2(i) (a) lays down
that only such 'debts which have been
taken into account in computing the
income of the assessee are allowable as
bad debts. We have set out various
instances where advances made for the
purpose of business, that though have
not been incurred for the purpose of
computing the income, still are
advances for the purpose of bisiness.
These also should be taken into
account as bad debts.

Shri V. V. Chari: They are to be
treated as trade advances ang are
admissible as they constitute an
expenditure incurred on business.

Shri A, K, Sen: Is there any subs-
tantial difference between the old
expression and the new one?

Shri V. V. Chari: This is Law Com=-
mission’s draft,

Shri Morarji Desai: That does not
make it sacrosanct.

Shri A. K. Sen: Where an existing
expression has a run without any
difficulty, I am personally in favour of
its retention. Is there any impelling
reason for changing that expression?
As Mr, Chari knows, this has had a
very wide application. Why change
it? 'That expression never created
any difficulty.

Shri Morarji Desai: We will consi-
der H.

Shri S. N. Desai: Then I come to
Clause 40 (Para 12) which deals
with the question of deduction of the
salary paid to a member of the Hindu
undivided family who actually works
for the business.



Shri Morarji Desai: About that also
we are considering as to what is to be
done in respect of a member who
actually manages the business. That
we are going to consider. But with-
out doing anything, nobody should
get.

Shri S. N. Desai: That is not our
case. ,

Shri Morarji Desai: Not simply
because he is in charge. Suppose
there are only securities and interest
is obtained. What is he doing?

Shri S. N. Desai: The hardship
comes only when the person is render-
ing service to the business and the
salary or remuneration paid to him
is not allowed to be deducted. If the
work involved consists in collection
of interest on securities or dividends.
the question would not arise.

Shri Morarji Desai: They can have
an internal arrangement by which
there is a deduction of so much ex-
penditure towards this salary, for the
purpose of Income-tax. That will be
an internal arrangement. We are
trying to see that genuine cased"are
provided for.

Shri A, K, Sen: About clause 37(2)
(Para 11) you are not pressing?

Shri S. N. Desai: No, because the
Finance Act has already accepted
that,

Shri Morarji Desai: We have
accepted that, and that will be incor-
porated. i

Shri S. N. Desai: Then I come to
Clause 57(iil), paragraph 13. Our
point is that any expenditure that an
assessee has to incur on account of
maintaining account books or for
obtaining a representation of the case
before the tax authorities should be
allowed as a deduction. Today cost of
maintenance of account books is be-
ing allowed as deduction in some
cases. There is no reason why it
should not be allowed in cases where
the income is from property or from
other sources; because, the assessee
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anyhow has to maintain the account
books.

Shri V. V, Chari: You have the six
per cent collection charges.

Shri S, Ghose: The main difficulty
is on account of the wording “exclu-
sively laid out for the purpose of
making or earning income from other
sources”. That will not allow the
expenses incurred for keeping ac-
counts. So the wording may be
changed.

Shri Morarji Desai: Why should we
pay for all experts?

Sln"i S. Ghose:
keepirnig accounts.

This is a fee for

Shri Morarji Desai: This is govern-
ed by the six per cent maintenance.

What else is it for?

Shri S. N, Desai: It is for collecting
rent; remuneration of the man who
goes round from door to door to
collect rents.

Shri Morarji Desai: How is the rent
collected without maintaining an ac-
count? What else is that six per cent
for? If it is a large property then
there is a large income, and the six
per cent will become a large sum.

Shri A. K, Sen: That is a proportion
determined by experience, covering
all the reasonable expenditure,

Shri Morarji Desai: If you think
that six per cent is small, then it is
a different matter. Then it should be
argued on facts.

Shri S. N, Desai: That is not our
case.

Shri A. K. Sen: Even now it is six
per cent or the actual. And six per
cent is always better,

Shri S, N. Desai: Then I come to
clause 67(i'i), paragraph 15. This
clause deals with allowances of in-
terest paid on borrowed capital by
a partner. We have made a sugges-
tion that in addition if a partner has
to employ a person to look after the



business on his behalf or has to enter
into a sub-partnership, such an ex-
_penditure or sharing of profit should
be allowed as a deduction,

Shri V, T. Dehejia: How can it be
given in the case of sub-partners?

Shri S. N. Desai: Suppose I am
joining a partnership firm and I am
procuring money from somebody else.
I enter into an agreement whereby
I have to pay interest and share the
profit which I get from the other firm.

Shri Morarji Desai: He must have
some other business. If he has any
other business it is covered by that.
He should have a separate business
esablishment. Otherwise, how is he a
partner? What accounts does he keep
if he receives only this sum? And
this is the law so far. If has not
changed. Why give a further advant-
age now? .

Shri S. N. Desai: It has been
changed in so far as it permits in-
terest on borrowed capital as a de-
duction. Accordingly we thought that
there are one or two other things
which we should also point out.

Shri Morarji Desai: Because you
are given one advantage, should
there be another advantage given, and
the door thrown open?

Shri A. K. Sen: Don’t press all your
points!

Shri Morarji Desai: We might be
inclined to take away what is given.

Shri A. K. Sen: Press the good
points,

Shri S. N. Desai: Then I come to
clause 79 which is about the 51 per
cent capital and the carry-forward of
loss. Our suggestion is that the bene-
fit of the carry-forward of loss should
be. there.

Shri Morarji Desai: That is being
considered.
Shri S. N. Desai: Then I come to

paragraph 17—clauses 104 to 109. We
have made ‘suggestions that certain
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deductions should be made in arriv-
ing at the distributable income, like
foreign profits which it is not possible
to remit from that country. It should
be kept in abeyance, And about the
property; the actual expenditure they
have incurred should be taken into
account and not what is a notional
income. In any case, as the Com-
panies Act prohibits . .

Shri Morarji Desai: Foreign profits
which are not capable of being re-
ceived are not taxed at present.

Shri S. N. Desai: They are included,
for the purpose of distribution of di-
vidend in the accounts.

Shri-V, V. Chari: In
Pakistan ample provision has
made . .

regard to
been

Shri Morarji Desai: For not taking
it into account. But if they choose not
to bring it, it should be included.

Shri S. N. Desai: Income is kept out
of the country only because of the
restrictions.

Shri S. Ghose: When it is brought
in India it should be included.

Shri Morarji Desai: If they don’t
bring it voluntarily, it should be in-
cluded. Pakistan is provided for am-
ply and there has been no complaint
from anybody about it.

Shri A, K. Sen: I think Burma alse
is provided for.

Shri Morarji Desai: It is for Burma,
Pakistan, etc.

Shri A. K, Sen: But if he does not
choose to bring, then that is a diffe-
rent thing.

Shri Morarji Desai: Then it should
be included.

Shri S. N. Desai: But where a
country restricts repatriation of funds,
it should not be included; it should
be included only when it is brought
to India.



Shri Morarji Desai: That has been
provided.

Shri S, N, Desai:
under the clause.

It is not there

Shri Morarji Desai: There has been
no complaint on this score. This came
to my notice three years ago that
this is what is being done. Then we
issued orders that it should not be
done. It is there. Those orders hold

good.

Shri S. N. Desai: Another suggestion
in this behalf is that in any case, as
the Company Acts prohibits distribu-
tion of any dividend out of capital to
the shareholders, the distribution
under this clause should be restricted
to the actual surplus that the company
has disclosed in its accounts unless
there has been a concealment of in-

come or things like that. Under the
Companies Act dividend cannot be
paid out of capital.

Shri A, K, Sen: It is an illegal

thing.

Shri S, N, Desai: In this connection,
if we take the assessee into account,
who might have earned higer profits
previously, and from the past assess-
ment, there is an overflow of
tax liability, with the result that in
actual practice the actual surplus with
the cormpany is very much shorter of
the actual
section 23A applies—the company
would not be able to declare any
dividends.

Shri V. V. Chari: There is 50 per
cent adjustment for all that.

Shri Morarji Desai: Is there any
case? If you can give a case, we can
consider that. So far there is no
case, but if there is a tangible case
coming up, we might consider as to
what the difficulty is.

Shri S. Ghese: The assessment is
made on the notional income. In the
accounts we charge depreciation and
other expenses with the result that the
accounts may show a loss of Rs. 20,000

income assessed—to which
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but according to the assessed income
it might be a profit of Rs. 20,000/-.

Shri A, K. Sen:
existing Section 23A?

Shri S, Ghose: Yes.

Shri A. K. Sen: Section 23A cannot
be applied merely on a notional in-
come, The decisions are quite clear.
If section 23A is applied on a notional
income, it will be upset immediately.
Why are you taking up a case which
is contrary to the existing law?

Even for the -

Shri S. Ghose: When we are having,
a comprehensive law, it is better to-
clarify.’ o

Shri A, K. Sen: But as the Finance-
Minister ig saying, is there an actual
case? 1 think there is none. If an
Income-tax Officer actually applies.
section 23A on notional income, it
will be upset immediately.

Shri Morarji Desai: Better send it
if you have a case.

Shri S, Ghose: I have got one.

Shri Morarji Desai: Please send it.
If a wrong thing is done, we will
clarify it further and see that it does
not happen. Please let me know of:
the case so that we can ask that
officer for an explanation. Then it
will not happen.

Shri S. N. Desai: Then I take up.
clause 178 (paragraph 18). It pro-
vides for the Licquidator to give notice
to the Income-tax Officer within 30
days of his appointment so that he-
may settle for the tax liability of the
company in liquidation. Our sugges-
tion is that there should also be a:
time limit provided for the Income-
tax Officer to intimate to the liquida-
tor the amount of taxes payable by
the company, otherwise the liquida-
tion proceedings would drag on for
a number of months.

Shri Morarji Desai: Until this+is.
done he cannot disburse anything.
That is not right, We are going to:
provide for that.
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Shri S. N. Desai: Another aspect of
this matter is that the provision
should be brought in line with that
in the Companies Act because a
Liquidator is not in a position to
make any payment to the Income-
tax Department’ irrespective of the
provisions under the Companies Act.

Shri Morarji Desai: He cannot give
preference to those who are secure.
‘That is not the intention. The inten-
tion is not to give a higher priority
by this Act. That is going to be
considered.

Shri S, N, Desai: Then clause 179
(paragraph 19) deals with the liabi-
lity of the Directors,

Shri Morarji Desai: This matter has
been brought up by all the people.
something has to be done, but we
"have to break the rigour of the
clause, as it is, to some extent. So,
-we are considering that clause,

Shri S. N. Desai: We have made a
suggestion that persons who are ac-
tually in control of the management
should be made liable.

Shri Morarji Desai: But the persons
‘actually in management may not be
in. a position to give anything. Why
should a Director not pay? Why
should I leave him out? The only
question to consider js whether the
shareholders should have a liability.

Shri Amjad Ali: He says that the
‘very basis is wrong.

Shri Morarji Desai: There is no
wrong basis. But it is going to be
-considered by the Select Committee.

Shri S. N. Desai: Then I come to
‘Clause 182 (paragraph 20). It pro-
vides for the firm’s liability to pay
‘tax of a partner if it cannot be re-
covered from the partner. It is not
proper to ask a firm to pay because
it is not a debt incurred by the firm.
"If a partner does not pay the tax....

Shri Morarji Desai: The firm should
pay. The tax is levied on the in-
.come from the firm, ‘
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Shri A, K. Sen: This separate
liability of the partner to pay is for
the advantage of the firm, otherwise
it is for the income of the firm. The
device of registration is made availa-
ble to the partners and they are as-
sessed -separately. But that is notion-
al. It is the income of the firm.
So if the partner refuses fo pay, why
should the firm not pay?

Shri S. Ghose: The firm only can
pay to the extent of the accumula-
tions in his account.

Shkri A, K. Sen: This is really an
advantage given to the partners and
if they do not choose to pay for the
liability fixed on them, the partner-
ship will have to find the money.

Shri S, N. Desai: Clause 252(2),
Paragraph 21. It is regarding the
Accountant-Member of the Tribunal.
We feel that a period of ten years
for a Chartered Accountant to be in
practice before he can be appointed
as a Member of the Tribunal, is
rather long, as compared to ihe three
year period that is provided for the
Assistant Commissioners.

Shri  Morarji Desai: Assistant
Commissioner of Income-iax means
that he has been an Income-tax

Officer for more than ten years. So,

practically it is 13 years or more.

Shri S. N. Desai: But the Assistant
Commissioner may not be an  Ac-
countant.

Shri Morarji Desai: He need not be
an accountant. He becomes an ac-
countant the moment he becomes an
Income-tax Officer. He passes an exa-
mination and then gets into it

Shri A. K, Sen: By the time a man
becomes an Assistant Commissioner
he is fit to hear appeals.

Shri S. N. Desai: We do not doubt
that. But on an Income-tax Appel-
late Tribunal you do require an Ac-
countant-Member,

A Chartered
become very
becomes

Shri Morarji Desai:
Accountant does not
competent immediately he



an accountant just as a lawyer does
not become competent immediate_ly

he becomes a lawyer.

Shri A. K. Sen: I think a lawyer
has also to put in ten Yyears. Ten
years is not a very long time to pick
up the work, A Tribunal is the last
body to find facts. I think this is
a very healthy thing.

Shri S, Ghose: We only say that it
should be reduced to seven years.

Shri Morarji Desai: Why put him
so early in the Tribunal?

Shri A, XK. Sen: The Tribunal
must be composed of very responsi-
ble and experienced people.

Shri S. N. Desai: Our other sugges-
tion is that those Chartered Account-
ants who have been for more than
ten years in the Department itself
but who have not become Assistant
Commissioners should be considered

entitled to be made Accountant-
Members.
Shri Morarji Desai: They cannot

be given preference over the naa-
Accountants. They have the same
standing, whatever be the degrees

that they may have,

Shri A, K. Sen: How is it that they
have not become Assistant Commis-
sioners? I suppose it is just because
they have not been found as good as
the others.

Shri Morarji Desai:
want to have a caste?
to be in our blood,

Shri S. N. Desai: Paras 22 and 23.
I would like to take clauses 275 and
288 together. About the penalties
under the Act, it may be on various
grounds. On a general criterion, that
penalty has been left to......

Shri  Morarji Desai: This has
attracted the attention of the Select
Committee. It is going to be consi-
dered very carefully.

Shri S. N. Desai: As regards the
Chartered Accountants........

Why do you
Caste seems
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Shri Morarji Desai: Which should
be the agency, who should give the
punishment, what should be the crite-
rion for disqualification, who should
decide that, all that is going to be
considered very carefully.

Shri S. N. Desai: One small point
so far as our Institute is concerned.
We have got nominated members on
the Council. One Member has to be
on the Disciplinary committee. Up
till now, a C.B.R. Member has been
on the Committee.

Shri V, V, Chari: Not for the last
6 years.

Shri'S. N. Desai: It would be appro-
priate if this matter is left to be
dealt with by the Disciplinary Com-
mittee and thereafter it should go
to the High Court. The Government
can nominate a Member of the C.B.R.
to be on the Disciplinary Committee
which power they have got already.

Shri V. T. Dehejia: After the
conferment of such a power on the
Lords to punish the Peers.

Shri Morarji Desai: On that point
I feel strongly. Not only punishment,
judgement is to be left to you. Why
should that be s0? Why should a
person be judged by his own caste?

Shri S. N, Desai: The real position
is that even after an enquiry is held
by thz Disciplinary Committee, the
matter has to go to the High Court.
It is the High Court which decides

the matter finally and not we. We
only make an enquiry into the
matter, ,

Shri Morarji Desai: Why should

you leave it to the High Court? An
appeal can go to the High Court. We
are not saying that an appeal should
not go. Why should we go to the
High Court in every case?

Shri S. N. Desai: When such a
matter is taken up, it is bound to go
to the High Court.

Shri Morarji Desai: When it goes in
appeal, it is a different matter. When
it goes in original, it is a differént



matter. It takes more time. If it
goes in original, then. there will be
an appeal. It will be twice.

Shri A, K. Sen: What is suggested
possibly is, if these matters go in
original to the High Court, it would
prevent frivolous and malicious com-
plaints being agitated in the ordinary
courts by any man. It is not a bad
suggestion to have a Member of the
C. B. R. in the Committee.

Shri Morarji Desai: We have
already one. We nominated  Shri
Nargolwala. We are going to con-

sider all that,

Shri 8. N, Desai: At the same time,
this power should pot be entrusted
to the department itself which is an
interested party being a complainant.

Shri Morarji Desai: We are going
to consider all that. Even if the
power js with the department, if an
appeal is provided,. there will be no
difficulty. We have kept our mind
open.

Shri S. N. Desai: I have finished
with my representation. If Members
want to ask question, I will answer.

Chairman: Thank you,

(The witnesses then withdrew).
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IT. NaTIoNAL CHAMBER OF INDUSTRIES
AND CoMMERCE, U.P.,, AcGrA
Spokesmen:—

1. Shri Nirenjan Lal Potdar.

2. Shri Phul Chand Gupta.

3. Babu Lal Goyal.

(Witnesses were called in and they
took their seuts.)

Chairman: With regard to the
rmemorandum that you submitted, it
may be taken that it has been read.
You may concentrate upon the impor-

iant points that you want to raise in
the evidence,

Shri Morarji Desai: Yours seems to

be the longest representation.

Shri P. C. Gupta: And the hardest
worked. It has taken a lot of time and
labour,
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Shri A, K. Sen: How do you know
what amount of work others have
done? .

{

Shri P. C. Gupta: I leave it to the

Members to decide.

Shri "Morarji Desai: It is
difficult to put the points
then to spread them out.

Shri P. C, Gupta: Unfortunately,
the time at our disposal -was rather
short. i

more
concisely

.

Shri Morarji Desai: If you could
produce 70 pages in the short time, I.
do not know what would have been
the case if you had more time.

Shri P. C. Gupta: We could have
shortened the whole thing.

Shri N. L. Potdar: With vyour
permission, I am first taking page....

Shri Morarji Desai: You 'may take
page by page and concentrate on th=
most important things. We have al-
ready heard so many people and we
have said thut we are going to consi-
der certain things. We will tell you
when that clause comes, so that she
discussion may be precise.

Shri N. L. Potdar: One point that
we want to place before you is that
there are many provisions in the law
under which the I.A.C. or CI.T, gives
approval or determines the questions .
referred to him for decision or througa
the instructions of the C.B.R. At
times, the Income-Tax officer refers
many .questions to the 1.A.C. or C.LT.
for determination. I would request
that in all thesz cases, the assessea
must be given a hearing,

Shri Morarji Desai: I am serfy.
Where it is necessary it will be given.
Not otherwise. It cannot be provided
in the law.

Shri N. L. Potdar: My point is this.

Shri Morarji Desai: Your point &
seen. Sometimes, it is very confiden-
t'al and private. How ean it be refer-
red to you?



Shri N, L, Potdar: We only want it
where there is a question of penally
and the Income-tax officer recom-
mendg a paiticular amount. What we
want to say is that in such a case, the
assessee should be given a hearing by
the LA.C. so that he may know whe-
ther the particular penalty is proper
or not, according to the circumstances
and the facts cf the case.

Shri Morarji Desai: Has not the ITO
heard him and given him a chance?

Shri P. C, Gupta: Many times it
goes by default, because the ITO
thinks that this is a question to be
decided by the IAC.

Shri A. K. Sen: So far as penalty
ig concerned, it is appealable.

Shri V. V, Chari: This particular
situation has been met by actually
amending the Act. So far as penalties
are concerned, the ITO will deal with
penalties upto a certain limit, the IAC
of a higher magnitude. Each one of
them will give the assessee an opportu-
nity of being heard before the penalty
is imposed. In fact, that is the whole
basis of the new Act. So your proo;,
lem is taken into account. :

Shri P, C, Gupta: As a matter of
fact, there are five or six points here
where the permission of AAC has to
be taken, Take for example, 234,
actions,

Shri Morarji Desai: When he asks
for instructions, the IAC cannot call
him for hearing. When the ITO is go-
ing to dispose of a penalty, it is his
business to hear him, not the IAC.

Shri P. C. Gupta: But the law
provides that he can take action only
with the approval of the IAC.

Shri Morarji Desai: Even then, it
will go in appea] to the AAC. Let him
plead there.

Shri P. C, Gupta: The difficulty is
this. When he goes to the Appellate
Assistant Commissioner, he says, "'You
are raising pointg which do not appear
to have been considered by the 1.T.O..

Shrimati Tarkeshwari Sinha: The

ITO will consider those points.

1
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Shri P. C. Gupta: The AAC says
that this action has been approved by
an officer of equal rank and he feels
that his discretion ig fettered,

Shri Morarji Desai: That is not so.
We will tell them that,

Shkri V. V. Chari: Kindly see clause
107. This point is met there,

Shri Morarji Desai: You take it up
when that clause comes up and not
by fits and starts.

Shri P, C. Gupta: Yes.

Clause 2(22)—There are two things
we wish to submit: If a person has
been advanced a loan, it is treated ag
income from dividend, during the

year in which the amount is re-
ceived. Firstly, sometimeg advances
.are given to poor _employees. I

have no dispute so far as import-
ant shareholders are concerned, but
it may create hardship if poor
employees are given advance and the
entire amount is treated as income of
that person during the year in which
they received the advance., There-
fore, my submission ig that unless and
untill the person who has received an
advance holds a substantial share in
the company along with relatives, this
provision should not apply. Other-
wise, it will create hardship on the
poor employees.

Shri V. V. Chari: How can advance
to an employee be treated as dividend
unless he is a shareholder?

Shri P, C. Gupta: He is a share-
holder; he may hold two shares.

Shri V. V., Chari: This is for a
private company, and the shoreholdess
will be substantial shareholders.

Shri P. C. Gupta:
Employees are sometimes
nominal shareholders.

Shri A, K. Sen: F¥Emploveeg are
taken as partners also.

Not necessarily.
taken as

Shri Morarji Desal: You think oaly
of exceptional cases and then want a>
provision to cover that; and then apply
it to the other cases.



Shri Radheshyam Ramkumar
Morarka: Under this definition, of
control being in the hands of 5 petr-
sons or less, most of the companics
would become private companies,

Shri V. V. Chari: They will not give
big loans to employees.

Shri Radheshyam Ramkumar
Morarka: Suppose only small loans are
given. Take, for . example, the Tata
Iron & Steel company. Under this
definition, of 5 persons managing the
affairs, this Tata Company would also
become a private company.

Shri V. V. Chari: It is not a private
company.

Shri Radheshyam Ramkumar
Morarka: It is not but I am giving
an example which fits in with your
definition. Take any other company.

For example. the India United Mills.’

5 persons are in the management of
the company. Still that company has
got 20,000 shareholders. But accord-
ing to this new definition, because 5
persons are in management, it would
be a private company.

Shri Morarji Desai: That should not
be. Why should that be so?

Shri V. V. Chari: If the majority of
shareg is held by less than 6 persons,
obvicusly it has got all the elements
of a private company.

Shri . Radheshyam Ramkumar
Morarka: I agree.
Shri V, V. Chari: If any loan is

given to one who is not one of these
five, it should not be treated as a divi-
dend in his hands,

Shri Radheshyam Ramkumar
Morarka: That is the point.

Shri Morarji Desai: We will consi-
der that,

Stri P, C. Gupta: My second sub-
mission in this connection is this.
Any dividend paid by the company in
subsequent years and adjusted towards
this advance is excluded from the
total income. So far so good. But
suppose a man getting salary refunds
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the advance out of his salary, he ge's
no rebate on that.

Shri Morarji Desai: Why not? 1If
the salary advance had been taxed,
he is bound to get rebate. He cannot
be taxed twice on the same part of
the salary.

Shri P, C. Gupta: Let me give an
example. I have taken an advance of
Rs. 10,000 from a company. This is
treated as dividend income,

Shri Morar§i Desai: It won’t be, if
you are a salaried s2'vant. If vou
have taken Rs. 10,000 for buildin;; a
house or buying a car cr something
like that, then it is laid down that it

will be deducted from your salary
month by month on that basis. Then
that will not be considered.

Shri P. C. Gupta: 1 may be a

salaried person in company A, and I
take an advance from company B.

Shri Morarji Desai: Then you are
not a salaried servant in B. How is it
to be deducted from salary? The
question does not arise,

Shri P. C. Gupta: I have taken an
advance of Rs. 10,000 which has been
treated to be my income, Subsequent-
ly, I have got another source of income,
that is, salary. Out of that, I return
Rs. 5,000 to the company B from which
I have taken the advance, :

Shri Morarji Desai: That won’t be
given anything.

Shri V. V. Chari: One is divid:nd.
and the other is salary. What is the
connection between the two?

Shri P. C. Gupta: It is not dividend.
It has been deemed to be dividend
under the provisions of the law.
Equity demands that when I refund
the advance to the company, I should
be given rebate.

Shri Morarji Desai: He cannot be
given exemption in salary.

Shri P. C. Gupta: When I refund
the money which has been taxed as
dividend, although it was not a divi-
dend, then the necesary rebate should
be allowed to me



Shri Narendrabhai Nathwani: You
ere reaping the advantage of the loan
for that period.

Shri P. C. Gupta: Yes, I have taken
the advantage.

Shri Narendrabhai Nathwani: You
return that advantage of loan.

Shri P. C, Gupta: When I return it,
1 must be given rebate,

My point is this. T am an employee
of a company and I am receiving
Bs, 2,000 per month. For the mar-
riage of my daughter I take an ad-
vance of Rs. 10,000 from company
B. Thig Rs. 10,000 from company B
is treated to be my income in the year
in which I take the advance. Subse-
quently, in order to regulate the loan
I take my income from the company...

Shri Morarji Desai: He will be
given a rebate in his dividend and not
in his salary. If he has received that
advance from company B where he is
not a servant but a shareholder, that
means he has received an advance of
the dividend that is taxed. In sub-
sequent years if he pays it through
further dividends, it will be given a
rebate there but it cannot be given a
rebate in his salary.

Shri P. C, Gupta: Supposing 1 had
a fixed deposit or a treasury Bill
which I had cashed angq I refund the
loan, should I not be given a rebate?

Shri Morarji Desai: Why pay that
way? It cannot be done. This sort
of strategem could not be provided
for anybody. It is free for you not
to take an advance. If you had a
fixed deposit, take it to the bank.

Shri P, C. Gupta: The other point
1 want to refer to is about the words
‘accpmulateq profits’.  The definition
of accymmulated profits as given takes
into consideration the profit up to the
date of the advance. How is the in-
come-tax officer going to determine
the profits from the date of closing the
account or to the date of the advance?
It will be a leap in the dark. There
appears to be no important reason as
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to why we must make that provision.
My submissio:, therefore, is that the
profits from the last date of the pre-
ceding year to the date of advance be
ignored. It would mean that they
should be confined only to the profits
accumulated up to the last date of the
preceding accounting year. We do
not know the profits of the current
year and the income-tax officer wijll
have no ground to estimate the same.

Shri V. V. Chari: In the Jethalal
case, the Bombay High Court told us
about this loophole. If an income is
made actually and it is out of the
current year’s dividend paid, they were
treating as not accumulated profits.
In order to get over this position, it was
done deliberately some years ago.
This was already there in the Act; it
was deliberately put there,

Shri P, C. Gupta: You may consider
the advantages as well as the disad-
vantages.

Shri V. V. Chari: It was a deliberate
decision taken by the Government as
a result of the Bombay High Court
decision

Shri A, K, Sen: I remember it
now. This is put in here because
everyone was doing it.

Shri P. C. Gupta: But the provision
as it is will create hardship.

Shri Morarji Desai: He knows the
law. He knows what will be the im-
plication of his taking that loan. Let
him take the loan in another way.

Now, you have taken one-fourth of
the time in the first page itself,

Shri P. C. Gupta: I come {o clause
4 and I refer to para 4 of our memo-
randum. It provides that ‘income tax’
shall be charged in respect of the total
income of the “previous year or pre-
vious years, as the case may be”.

Shri Morarji Desai: Does this clarify
the intention? _ _

Shri V. V. Chari: It is actually done
at the suggestion of the Law Commis-
sion. A pran may have several sour-
ces of income and he is entitled to



have different periods for different
heads of income.

Shri Morarji Desai: Therefore,
should be confined to them,

it

Shri V. V. Chari: It is obvious
that.... :
Shri Morarji Desai: What is so

obvioug to everybody is not so obvious
many-a-time to the income tax officer
and therefore, we have got to make it
clear,

Shri P, C, Gupta: If the words
‘falling within the same financial year’
are added, then it will make it clear.

Shri V., V. Chari: We shall consider
how we can make it clear.

Shri P. C. Gupta: Now, I come to
page 4, clause 8. Here it is provided
that dividend is deemed to be income
of the previous year in which it is so
declared, distributed or paid. It may
be declared in one year and paid in
another year.

Shri V. V., Chari: This is a bit
complicated. Dividends are of three
types. The first type is the dividend
under the ordinary company law. It
is declared periodically. The second
type is distribution in kind, not in
money in the form of shares of other
companies that had been under liqui-
dation or writing down of capital; it
is not distributed periodically and it
is not dividend in the company law
sense. The third type of case had
just now been referred to you. That
is also not dividend in the company

law sense. We want to have a defini-
tion which will comprehend these
three types. If it is ordinary divi-

dend, it is declared; if it is dividend
in kind, it is distributed and if it is
dvidend given in the form of cash
but not real dividend in the company
law sense, it is paid. It is to meet
these three types of cases that it has
been put here ‘declared, distributed
or paid’. But this is followed by a
very significant phrase ‘as the case
may be’. If it is taxed on the basis of

declared dividend, it cannot be taxed
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on the paid category next year. So,
there is absolutely no double taxation.

Shri P. C. Gupta: I am in respectful
agreement with what the hon. Mem-
ber says. But we have got the un-
fortunate experience of the income-
tax officer advancing an argument
that because it is paid, I will tax it
in the year in which it is paid aad
another officer saying I will tax it
because it has been declared.

Shri Morarji Desai: It will be the
same every year.

Shri P, C. Gupta: In the case of
interest on Government securities, we
had the unfortunate experience of the
same income being taxed in a year
because it has accrued and in the
subsequent year it was again sub-
jected to tax on the ground that it
wag received. I had to go to the
Commissioner and he set it right.

Shri Morarji Desai: How can you
provide for the idiosyncracies of some
income tax officers? It can be pro-
vided for by bringing it to our notice
and our punishing them.

Shri P. C, Gupta: It can be pro-
vided that income which has already
been taxed shall not be taxed again.

Shri Morarji Desai: I am not pre- °
pared to have that clause., You may
say income which has been taxed
should not be taxed in the same form.

Shri P. C. Gupta: That is what we
want. Page 5, clause 11(i) (a) pro-
vides that the income of a charitable
trust derived from property if ac-
cumulated in excess of 25 per cent
of income ghall be subject to tax. I
understand special consideration will
be given to those cases where the ac-
cumulation is for special objects.

Shri Morarji Desai: That is what

we are considering.

Shri P, C. Gupta:
can derive its income from several
sources—property, vountary contri-
bution, etc. How is the Government

Then, a charity



going to decide what portion of the
expenditure is out of income is de-
rived from property.

Shri Morarji Desai: We are going
to simplify it. All of them should
be lumped together. I do mot know
why there should be any distinction.

Shri P, C. Gupta: Page T—clause
15(a) subjects to charge income from
salary due to an employee. Clause 15
subjects to charge income from salary
which is paid or allowed to him.
Sometimes salary is in arrears for a
number of years. It appears desir-
able that there should be a provision
in the Act itself that in case the ar-
rears are received in a
year, the past assessment shall be re-
opened and the income will be taxed.

Shri Morarji Desai: That is what

is done.

Shri P. C. Gupta: Page 8—clause
16(iv) provides that an assessee shall
be entitled to the expenditure in-
curred by him in the ‘maintenaneg’ of
a conveyance. Maintenance does not
necessarily include ‘running’. So, it
should be ‘maintenance and running’
This is necessary because we have to
deal with vigorous and very ingenious
people in the income-tax office.

Shri Morarji Desai: They are inge-
nious on both sides; the ingenuity of
the assessee is more than that of the
income-tax officer.

Shri P, C, Gupta: I thank you for
the compliment given to us.

Shri Morarji Desai: I do not mean
it as a compliment. Let me make
myself clear. So far as running ex-
penditure is concerned, it is there con-

tinuing. Ncbody has been disallowed
petrol,

Shri P. C. Gupta: Clause 18(i)
provides that interest which has be-
come due shall be taxed as the income
of the assessee. Unfortunately the
Bombay High Court has given a
different meaning to the word ‘due’.
It is regarded almost synonymous
with ‘paid’.
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Shri V. V. Chari: His conclusion is
acceptable, viz., that no interest which
has been taxed once ghall be included
in the total income of the assessee
for a subsequent year.

Shri P. C. Gupta: Page 9—clause 22
deals with income from house pro-
perty. If a businessman takes a pro-
perty on rent, the law provides that
he will be allowed repairs on those
business premises only if he has
undertaken to bear the cost of repairs
thereto. As a matter of fact, no land-
lord will agree to it, because he will
lose one-sixth of the income.

Shri Morarji Desai: Are you refer-

ring to two partners or owners of a
house?

Shri P. C, Gupta: I am referring to
a case where A and B are two part-
ners and helf and half owners.

Shri Morarji Desai: That is being
considered.

Shri P, C. Gupta: Page 10—clause
29 says that the income shall be com-
puted in the manner specified in
sections 30 to 43. But sections 30 to
43 merely lay down the allowance;
they do not lay down the manner.

Shri V. V., Chari:

1 The draftsman
will take care of it.

Shri Morarji Desai: Draftsman also
have their own peculiaritiess We
pass it ultimately, We can say “in
accordance with the provisions laid
down in sections 30 to 43".

Shri P. C, Gupta: Clause 30(a)(i).
If a businessman takes on rent a
certain building, he is not allowed any
expenditure on repairs unless he has
undertaken to bear cost of the re-
pairs. In actual practice, a part of
the expenses are borne by the land-

lord, but a major portion is borne by
the tenant.

Shri Morarji Desai: I should not be

asked to give them rebate on that
ground.

Shri P. C. Gupta: The, in clause
30(a) (i}), page 12. the word ‘current’
has been used. Today, the word



“current” has been interpretted by
different High Courts in different
ways. My submission is, let the Gov-
ernment remove this confusion either
by changing this word or by clarify-
ing their intention.

Shri V. V, Chari: “Current” is an
expression well understood both in
accountancy and in the legal world.

Skri P. C, Gupta: But unfortun-
ately, there has been a wide difference
of opinion between the Punjab High
Court and the Allahabad High Court
on this very word “current”. The
Allahabad High Court says that the
word ‘“‘current” is synonymous with
“pewty”, while the Punjab High Court
says that “current” means ‘incurred
during the current year and in any
case do not mean petty”.

Shri Morarji Desai: “Current” will
only mean the expenditure incurred
for maintaining the building properly
throughout the year.

Shri N. L. Potdar:
should be clarified.

The intention

Shri Morarji Desai: How is it to be
clarified. I do not think we can find
a better word than “current”. “Cur-
rent” does nat mean “petty”.

Sari P. C. Gupta: Current repairs
are required in order to keep the
building in its present working con-
dition, that is what one court has said.

Shri Morarji Desai: A large expen-
diture may also be necessary to keep
it in its present working condition.

Shkri P, C, Gupta: As I said, there
has been a lot of contusion and dif-
ference of opinion on the interpreta-
tion of this word by the different
High Courts. :

Shri Morarji Desai: “Current” is a

very well understood term; I do not
think it requires to be changed,

Shri Narendrabhai Nathwani: Can
you give us the reference of those de-
cisions?
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Shri P. C. Gupta: I have not got
them here; I will send you that in-
formation.

Shri Amjad Ali: Are you sure of
the law; whether it is Tenancy Law
or some other law?

Shri P. C, Gupta: It is the Income-
tax Law itself

Then I go to page 14—clause 32
(ili), The differnece between the
written down value of a depreciable
asset and its sale price is dealt with
there. If the sale price is more than
the written down value then the pro-
fits are to be taxed whether the busi-
ness continues or has ended, while if
there is a loss then the loss is to be
allowed only if the business is carried
on in the previous year. My
submission is that both must be treat-
ed on the same basis.

Shri Morarji Desai: There is only
capital gains tax, there is no capital
loss reduction.

Shri P. C. Gupta: I have no objec-
tion if it is taxed as capital gains tax.

Shri Morarji Desai: That is how it
will be taxed.

Shri P. C. Gupta: They have pro-
vided it as business profit, not as
capital profit. I have no dispute if
it is taxed as capital gains tax.

Shri V. V, Chari: Anything above

the cost will be capital gains, not re-
venue gain.

Shri P. C, Gupta: At present it is

taxed under section 10 as business
profit.
Shri V. V. Chari: The difference

between written down value and cost
is revenue, and above cost it is always
capital gains.

Shri P. C. Gupta: Page 18 of our
Memorandum—clause 36(1). It pro-
vides for the deduction of a debtor
part thereof which is established to
have become a bad debt in the pre-
vious year. The use of the word“esta-
blished” will bring in a very great



difficulty. It may be very difficult to
establish that a debt has become bad
althoguh we may be able to satisfy
the Income tax Officer, that it is so.

Shri Morarji Desai: That is the
meaning of ‘“established”. “Esta-
blished” means “proved”, and proved
to the satisfaction of the Income-tax
Officer, or established to the satisfac-
tion of the income-tax officer.

Shri P. C. Gupta: My only submis-
siop is that this word may be replaced
and it may be said: “to the satisfac-

tion of the Income-tax Officer has
become”, “Established” imports a
conviction greater than what can

ordinarily be submitted in the normal
course,

Shri Morarji Desai: We might say:
“which in the opinion of the Income-
tax Officer is proved”. That will
make it still worse for you.

Shri V., V. Chari: The word “esta-
blished” is better than the word “pro-
ved”. )

Shri P. C, Gupta: Page 19—clause
37. This makes a general provision.
We have introduced the word ‘“neces-
sarily”, It is to be allowed only if
the expenditure is wholly and neces-
sarily.

Sbri Morarji Desai: This is going
to be considered very carefully.

Shri P. C, Gupta: Whether the
word “necessarily” should be there or
not?

Skri Morarji Desai: Whether it
should be there or it should be re-
placed by some other word to see that
the Income-tax Officer does not be-
come the boss of the management.

Skri P. C. Gupta: That
want.

Then take page 2l—clause 37(2).
This provides that no entertainment
expenditure will be allowed in any
case (except that of a company).

is all we

Shri Morarji Desai: That has been
changed, The Finance Act has pro-
vided that, and that will be provided.

1
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Shri P. C. Gupta: Page 21—c1ause
40(a) (ii).

Shri V. V. Chari: That is also being
considered,

Shri P. C. Gupta: Then I come to
page 24, section 43(1). It is suggest-
ed that it should be made compulsory
for an I.A.C. to give an opportunity
of hearing the assessee before accord-
ing his sanction. We have already
discussed it.

Then I come to page 26, clause 54,
which ‘relates to certain concessions in
the payment of tax on capital gains on
buildings.

Shri V. V, Chari: That is also being
considered. There may be a case
where a person constructs a building
instead of purchasing it,

Shri P. C. Gupta: Clause 55(1)
(b) (i) uses the words “cost of any
improvements”. “Improvements” do
not necessarily include additions and
alterations, I think they shouldg also
go towards the capital cost.

Shri V. V, Chari: Certainly, repairs
cannot be added to the capital.

Shrj P. C, Gupta: I am not refer-
ring to repairs. There may be sub-
stantial improvements,

Shri Morarji Desai: How can.
“substantial improvements” be defin-
ed?

Shri P. C. Gupta: You can say
“additions and alterations”.

Shri Morarji Desai: If we say
“additions and alterations”, it will

include all sorts of things,

Shri V. V., Chari: We have stated
“all expenditure of a capital nature

incurred in making any additions or
alterations”,
Shri P. C, Gupta: We say ihat

“improvements and repairs” should be
included. At 1least “improvements”
should be included.

Shri V. T. Dehejia: Can there be an
jmprovement without addition or
alteration?



Shri P. C. Gupta: Suppose there is
a boundary wall in 3 bad condition, I
renovate the wall. It is neither addi-
tion nor alteration.

Shri Morarji Desai: But it is not

an improvement either,

Shri P. C, Gupta: Then I come to
clause 67(3). This clause provides
specifically that except interest pay-
able by a partner in respect of the
capital raised by him, no other deduc-
tion shall be alloweq in respect of the
said share. In order to safeguard her
interests, a purdah nashin lady may
employ a gentleman to look into the
matters of g firm in which she is a
partner. It would obviously be unfair
not to allow the salary of such a
servant from the share to which the
lady may be entitled. Here she is
working through an agent.

Shri Morarji Desai: We want to

remove purdah.

Shri P, C, Gupta: There will be
hardship to such people.

Shri Morarji Desai: There is no
hardship. Let purdah go.
Shri P. C, Gupta: Clause 77(1)

provides that the loss of an unregis-
tered firm can be set off only against
the profits of that firm. The income-
tax officer can very easily put the
assessee to a disadvantage by regis-
tering him in the subsequent year so
that that firm may not be able to set
off its losses against the profits of a
subsequent year. In case the income-
tax officer wants to apply section
23B....

Shri V. V, Chari: What you want is
already existing in practice. There is
a circular on this subject. If you want
that to be clarified in the Act, it could
be done, ) ‘

Shri Morarji Desai: It should be
clarified. o

Shri Amijad Ali: You have said
“an LT.O. can easily cheat the
assessee” and “This almost amounts to
dishonesty and has no justification in
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morals”.
guage, you could have explained
in a different way.

Instead of using such lan-
it

Shri P, C. Gupta: 1 am sorry.

Shri Morarji Desai: You should not
have used such words. How could
you say that? you slap a person and
then say “I did not mean any injury”.
This is the famous English example of
excusing every fault by saying
“Sorry”.

Shri P, C. Gupta: Clause 80 pro-
vides that no loss shall be carried for-
ward and set off unless it has been
determined in pursuance of a return
filed. Npo loss can be allowed unless it

is determined by the income-tax
officer.

Shri Morarji Desai:  Naturally.
How can it be allowed? You may

claim any loss. Unless it is determin-
ed by the income-tax officer, it cannot
be allowed.

Shri P. C. Gupta: We have heard
I. T. O.s say that they are income-tax
officers and not loss fixing officers.

Shri N. L. Potdar: The income-tax
officer shall permit the loss if the re-
turn has been field.

Shri V. V, Chari: What you want
is already there in clause 143.

Shri Amjad Ali: On page 32 you

say:

“Donations made to Aligarh
Muslim TUniversity or Banaras
Hindu University may very well
be disallowed because these insti-
tutions are expressed to be for the
benefit of a particular religious
Community.”

You are possibly misinformed. They
admit students belonging to all comm-
unities.

Shri N. L. Potdar: Their memoran-
dum and articles provide that they
will be chiefly for the eduction of-
students of that community, So we
say that even though there is a provi-
sion in the grticles or memorandum of



association that it will be chiefly for
the benefit of a particular religious
community, other communities will
also get the benefit,

Shri Morarji Desai: We do not want
any particular community to benefit
by this.

Shri N. L. Potodar: What we want

is that the words ‘religious community’
should be deleted.

Shri Morarji Desai: If it is provided
for a particular religious community,
it will not be allowed. On the con-
trary, if you remove these words, it
will be allowed.

Shri P. C. Gupta: Suppose, there
is an educational institution which is
primarily for the benefits of the
Hindus.

Shri Morarji Desai: Then it will not
be allowed,

Shri P. C. Gupta:
big class.

Hindus is such a

Shri Morarji Desai: It is a re‘li‘gious
community. So, you want the Hindu
religious community to be allowed
exemption? No, not at all.

Shri Amjad Ali: Will he please
please withdraw these remarks name-
ly, that these universitieg are catering
only to a particular religion?

Shri Morarji Desai: That is wrong.

Shri Amjaq Ali: He should with-
draw that.

Shri  Morarji
corrected them.
withdrawn from here.
noted here.

Shri
Morarka:

Desai: We have
No word is to be
That has been

Radheshyam Ramkumar
They have been employ-
ing that type of language. First they
said, “an ITO can easily cheat the
assessee”, Then on page 34 they say
that their (i.e. the officers) opinions
are “based only upon the noting of
the interested ITOs and ignorant,
narrow-minded and inefficient inspec-
tors”. All these things they say here.
I find that their languages has been
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~ to abuse people?

very unrestrained. An Association
like this, when it is representeq by
professional educated people must
have some retraint in the language
they use.

Shri Narendrabhai Nathwani: It is
a general statement. They are not
saying that in gome cases only it is so.-

Shri Radheshyam Ramkumar
Morarka: There are good and bad
officers everywhere just as there are
good and bad businessmen every-
where.

Shri Morarji Desai: This is going to
have its reaction on the ITOs. Why
do you write things like that? This
can be said against you, against me,
against everybody. Why do you want
You have been com-
pletely unrestrained in your language.

Shri P, C. Gupta: My only submis-
sion is that that circular should be
made available,

Shri Morarj Desai: But why do you
write things like this?

Shri Radheshyam Ramkumar
Morarka: All this is in bold letters.

Shri Morarji Desai: That is why
this Sankrit subhasitam was saiqd in
India:

a1 g fg guly avgamm
qar &y 7 saseft £ Tamorg |

That was what was said originally by
us. As we use the words, we give the
measure of our family. The measure-
ment of our culture is the language
that we use.

Shri Amjad Ali: Shri Phul Chand
Gupta of Dayal Bagh, Agra, is
responsible for making this draft. He
might possibly say that.

Shri V. V, Chari: He is that gentle-
man.

Shri Morarji Desai:
teaching of Dayal Bagh?

, Shri P, C. Gupta: This iz as a result
of the meeting of the Association. But

Is this the



if I have used these words inadver-
tently or in my displaced zeal, I am
sorry for it,

Shri V. T, Dehejia: With your
opinions you would like to provide
that the Act should not be administer-
ed by any officer. : -

Shri P, C, Gupta: My only submis-
sion is that the officers who give the
final decision or directio®? should give
an opportunity to the other side also.

Shri V. T. Dehejia: But, according
to you, people who decide do not know
anything and do not read anything.
You say that people. who write do

not read or know anything. They
They have no sense.

Shri Morarji .Desai: Let us not
pursue it.

Shri P, C. Gupta: Clause 131. No

time limit is provided for the reten-
tion of the books. I would request
you to consider whether it will be
desirable. After all, the retention of
books causes very great inconvenience,

Shri Morarji Desai: How can any
time limit be fixedq when they are
required for a certain time?

Shri P. C. Gupta: You may provide
six months or one year for that.

~ Shri N. L. Potdar: Instead of retain-
ing them, they may be recalled when-
ever required,

Shri Morarji Desai: I think some
time limit should be fixed.

Shri V. V., Chari: We may say “ill
the case ig cettled’.

Shri Morarji Desai: The case may
mnot be settled, say, for six years. What
is to happen to the business?

Shri V., V. Chari:
books, not new books.

They are old

Shri Morarji Desai: But even old
bocks may be required for some pur-
pose. Why can you not take copies?

Shri V. V. Chari:
certified.

They may be
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Shri Morarji Desai:
should be done.
their cost.
ed. .

Shri B. L, Goyal: That will do.

That is what
Take the ccpies at
The books can be re‘urn-

Shri V. T, Dehejia: Actually in the
Sales Tax Act we have provided that
the businessmen should take copies.

Sari P. C. Gupta: Clause 139. This
clause permits the filing of a return
in the case of a loss only upto, say,
30th June. The time may be extend-
ed by the Income-tax Officer.

Shri Morarji Desai: Let all the
munims go on leave and let the
managing agents go to g foreign
country, yet the return must be filed
in time. If you are not able to do

that, you must be penalised.

Shri P, C. Gupta: The income-tax-
Officer may grant the extension.

Shri Morarji Desai: No,

Shri P. C. Gupta: Not even in the
case of a reasonable cause?

Shri Morarji Desai: No. When the
time is fixed it must be filed within
that time.

Shri P. C. Gupta: Clause 147. It
provides that if the return is not filed
with the Income-tax Officer having
jurisdiction over him  the assessee
exposes himself to certain conse-
quences. It is very often very difficult
for the assessee to know as to who is

the officer having jurisdiction over
him,

Shri Morarji Desai: Why?

Shri P, C. Gupta: There are six

officers in Agra itself.

Shri Morarji Desai: But they have
all given their jurisdiction. You know
whose jurisdiction it is. If you do not
know even this or cannot find it out,
it is your fault.

Sari N. L. Potdar: Most of the
assessees who file their returns with-
out a legal adviser will be put to a
very great difficulty.



Shri Morarji Desai: Anyway, we
are going to provide that it may be
field with any Income-tax Officer. That
would not invalidate the return.
Wherever it is filed, the return will
be sent to the proper officer.

Shri N. L. Potdar: That is all right.

Shri P. C. Gupta: Section 152(2). It
provides that proceedings for reopen-
ing of an assessment shall be dropped
if it is found that the assessee has
been assessed on a sum not lower
than that on which he is rightly tax-
able. My submission is: why should
I be deprived of my opportunity if I
have filed an appeal.

Shri V. V. Chari: No
been made in the BIill
old position.

change has
It is a very

Shri P, C. Gupta: Now that we are
amending it, we may see all the points.

Shri Morarji Desai: We may cer-
tainly give the benefit to the person
who does not go in for an appeal, not
the person who goes in for #ppeal.
How can he have both the benefits.
You want to challenge the decision
and you want to be given the benefit
of that decision. How can this be
provided?

Shri P. C. Gupta: Sometimes, I may
go in for an appeal on one point, say,
income. :

Shri Morarji Desai: Who wants to
prevent you from going in for an
nppeal.

Shri P. C. Gupta: My income might
have been over-assessed.

Shri Morarji Desai: You cannot

claim the other benefit.

Shri P. C. Gupta: Page 47, Secction
185(1)(b): There should be a provi-
sion in the Bill for granting a hearing
to the assessee for submitting his case
before refusing the registration.

Shri V. V. Chari: Sufficient oppor-
tunity is given to the assessee, of dis-
cussing with him and hearing him and
then only the ITO passes an order.

203

Shri P. C. Gupta: I want to be sure
of that.

Shri Morarji Desai: Natural jusiice
is always there. It has got to be
done.

Shri Amjad Ali: He wants g statu-
tory obligation.

Shri V. V. Chari: It is not refused
in a routine way. You are making a
very serious charge that whenever
there is a wrong assessment, registra-
tion is refused. That is not correct.

Shri P. C. Gupta: If that is not cor-
rect, then it may be provided for in
the Bill

Shri V. V, Chari: The assessee is to
be heard. It is a very serious charge
that you are making.

Shri P. C. Gupta: If there is an ex
parte assessment, then the registra-
tion is always refused.

Shri Amjad Ali: Can you give any
instance.

Shri P. C. Gupta: That is
done in almost all the cases.

Shri V. V. Chari: You are entitled
to 14 days’ notice.

Shri P. C. Gupta: That is about
cancellation of registration already
made. I am talking of refusal of
registraton ab initio. If there is any
mala fide intention, then the registra-
tion must be refused. But it should
not be refused merely because I de-
faulted in filing the return.

Shri Morarji Desai: Non-filing of
returns is not a small default. It is
a major default.

Shri P. C. Gupta: It happens in
spite of the best intentions. Section
186: It provides for the cancellation
of registration after it has been
made. And no time limit has been
provided for the cancellation,

always

Shri V. V. Chari: That we wil’l do.

Shri P. C. Gupta: Section 215. "It
provides for payment of interest in
case advance tax paid on the basis of
estimate by the assesste falls short of



75 per cent. Sir, the tax is not always
proportionate to the income. As the

income rises, the tax jumps up. I may -

have made a default of Rs. 2000 in
assessing my income and yet the tax
may have increased very considerably.

Shri V, V. Chari: The tax is raised
on the previous year’s income,

Shri P, C. Gupta: I am concerned
with the year which is under conside-
ration. I may file a return of, say,
Rs. 10,0000 On Rs. 10,000, the tax
may be Rs, 500. Suppose the Income-
Tax Officer raises ‘it to Rs. 12,000.
Then, there is the 20 per cent increase
in the income, but the tax may go up
by 50 per cent. I should be penalised
only to the extent of increase in my
income.

Shri Morarji Desai:
considered.

Shri V, V. Chari: That is of general
nature. Suppose you are asked to pay
a tax on the basis of the last computed
assessment. You file an estimate of
your income which is much less, say,
Rs. 1 lakh. Actually, you yourself at
the proper time showed an income of
Rs. 2 lakhs, According to you, your in-
come is Rs, 2 lakhs. Obviously, it is
a wrong estimate.

Shri P. C. Gupta: I agree to it if I
have shown that income. But it is
the income computed by the Income-
Tax Officer,

Shri V, V. Chari: It may have been
estimated on the basis of your own
books or on the basis of your own dec-
Taration,

Shri P, C. Gupta: My submission is
that it should be based on the income,
not on the tax.

Shri V. V. Chari: But the conse-
<uence of showing the lesser income
is the payment of lesser tax.

Shri P. C. Gupta: The tax is not
proportionate to the income.

Stri V. V, Chari: That is the struc-
ture of our taxation system. It is a
progressive tax system; not the pro-
portional tax system.

That may be
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Shri P, C. Gupta: I am being pena-
lised on the basis of progressive tax
system. Income should be taken into
consideration, not the tax.

Chairm;n: It is under-estimate by
the assessee, not by the Income-Tax
Officer,

Shri N, L, Potdar: The question is
like this. The Income-Tax Officer
sends a form filled up on the basis of
the last assessment, saying that you
have to pay so much as an advance
tax. Supposing I find that my income
is less. I file an estimate of a lesser
income than the last year’s assessment.
If my estimate of income falls short by
25 per eent of the assessed income by
the ITO then I am not penalised. But
if it ig still less, then I am penalised. ..

Shri V. V. Chari: If it falls below
25 per cent, at what rate it should be
taxed; naturally at the rate applicable
to income.

Shri N, L. Potdar: There is a lot of
difference between the proportion of
the income and the proportion of the
tax.

Shri Morarji Desai: The income is
computed less by the assessee delibe-
rately in order to pay less tax.

Shri N, L. Potdar: For that he will
be penalised. All that we say is that
the penalty should be in proportion te
the income that is shown. The In-
come-tax Officer may have found many
items which he may disallow. In
accordance with that assessment my
tax liability may be very much in-
creased. ...

Shri Morarji Desai: You are repeat-
ing the same thing. By repetition you
do not make your case stronger. It is
for the Select Committee to consider.

Shri P. C. Gupta: Clause 220: The
assessee gets interest on refund only
if the refund is not paid within six
months whereag if the assessee does
not pay tax within 35 days then in—
terest begins to run against him. I
think both should be put on a par.



Shri Morarji Desai: I think there

should be the same period in both ;

cases. It must be accepted.

Shri Amjad Ali: Provided timely
application is made.

Shri Morarji Desai: They should
refund it without any application con-
sequent to the order passed. I have
been very much worried about this.
Whereag Government recover imme-
diately by duress, they do not pay
whatever they have got to pay....

Shri P. C. Gupta: 1 have another
submission to make. In case of dis-
puted amount sometimes we are made
to pay the tax in spite of our protests.
Subsequently as a result of our appeal
if some amount ig to be paid back to
us, that amount should carry some
rate of interest so that this arrange-
ment is a safeguard against the arbi-
trary exercise of powers which are
vested in the Income-tax Officer.

Shri Morarji Desai: That, I think
is reasonable. We must consider "this.

Shri Subbiah Ambalam: Suppose
there is only a marginal difference bet-
ween the two amounts,

Shri Morarji Desai: We can say
provided it is more than 10 per cent,
15 per cent or 20 per cent. We can
decide that. That will be a healthy
check on the arbitrary use of assess-
ment. We will consider this. Do not
take it as granted.

Shri P. C, Gupta: That assurance
will satisfy us.

Clause 224 provides that the Tax
Recovery Officer shall not entertain
any objection to the certificate on any
ground. Supposing there is an error.
Supposing instead of 2,600, it is put
down as 20,000/-, Can’t I raise even
that objection? ’

€kri V. T. Dehejia: Not with the
Tax Recovery Officer.

Shri Mararji Desai: You should go
to the Income-tax Officer.

Shri P. C. Gupta: That will take a
lot of time,

Shri Morarji Desai: That is not
possible.

Shri N, L, Potdar: We have given
to the Tax Recovery Officer powers of
attachement, powers of sale, powers
of arrest and powers of appointment
of a receiver. I am actually deprived
of all my assets, my own person is be-
ing arrested....

Shri Morarji Desai: If your person
is arrested it is a liability to the Gov-
ernment. Why do you want to remain
in arrears?

Shri N. L, Potdar: Even the worst
offender should get justice,

Shri Morarji Desai: What is injus-
tice here?

Sh-i N. V.. Patdar: All these steps

. are being provided to be taken simul-

taneously, not one after the other.

Shri Morarji Desai: That is only in
order that no step is taken. This is
only to ensure that the assessee will

pay it.

Shri N. L, Potdar: You are 100 per
cent correct provided the business
people have always got money at
their disposal. The difficulty is thet
they do not have it always.

Shri Morarji Desai: When you have
to pay to a Surgeon for an opera-
tion, you have no difficulty for
money..

Shri N. L. Petdar: If we have ne
difficulty for money we would have
made tons of money.

Shri Morarji Desai: A salaried ser-
vant pays the tax in advance. Be-
fore he receives his salary it is
deducted. If the businessman does
the same thing there will be no diffi-
culties; because, on losses he does not .
pay tax, only on profits he pays tax.
Therefgre, when he makes profits let



kim set aside the tax. Then he will
nol suffer.

Shri P. C. Gupta: Then I come to

page 63 of our memorandum, clause
271. '
Shri Radheshyam Ramkumar

Morarka: Before the witness proceeds
further, I wish to refer to what they
have said on page 60 of their memo-

randum. It is a reflection on the
members of the tribunal. They say
that ‘“briefless advocates” should not

be appointed., According to them ad-
vocates getting below Rs., 18,000 g
year should be considered as briefless.

Shri P. C, Gupta: The respectability
is measured by the practice and ex-
perience of the person,

Shri Morarji Desai: Is money a
criterion for respectability? What is
the use of saying this? A man may
be very brilliant and not have any

practice. That is glsn possible.
Shri Narendrabhai Nathwani: And
there is a sweeping charge made

againsy Appellate Assistant Commis-
<ioners. They say that an Appellate
Assistant Commissioner “cannot bring
to bear upon a case an impartia.
mind.” This is also on page 60.

Shri Morarji Desai: You say that
“The appellate assistant commissioner
is merely a senior officer of the Dc-
partment, to review the working of
the I. T. O., and rightly and natural-
iy he js concerned with the depart-
ment’s point of view, he being a
Department’s man”,

Do you mean to say that your tax
work should be done by somebody
cutside the Department? -

Shri P. C. Gupta: It has to be read
in the context.

Shri Morarji Desai: And they you
ray, “He receives the instructicns
from the C. B. R.”

Shri V. V. Chari: Absolutely false.

Shri P. C. Gupta:
them with copies of their
centaining instructions.

C.B.R. supplies
circulars
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Shri Morarji Desai: The circulars

are genmeral instructions, not about
any particular assessee. They are
bound to issue circulars. Do you

mean to say that the Department is
sitting here only as an ornament?
These are all executive things, they
are not judicial things.

Shri Narendrabhai Nathwani: They
say. “and in spite of declarations to
the contrary, he cannot bring to bear
upon a case an impartial mind”.

. Shri Morarji Desai: And then “nor
is in actual life his discretion un-
fettered”,

Shri Radheshyam Ramkuamar
Morarka: There is another sentence
on the same page: “Similarly no
assistant commissioner of Income-
tax should be taken on the bench as
he will never be able to do justice
in a case of appeal from ansther
brother Assistant Commissioner, no-
thing to say of an appeal against the
order of a Commissioner.”

Shri V. V., Chari: Hundreds of
crores of rupees have been given.

Shri P, C. Gupta: May I respectfully
submit whether it is in conformity
with human nature or not?

Shri Morarji Desai: It is n3t in
conformity with human nature. 1 is
all wrong. You do not seem ts have
any discretion in what you write.
This® ought not to be presentedi to
Parliament, the whole thing.

Shri P. C. Gupta: Page 63 ....

Shri Amjad Ali: I may be permitted
to read only one sentence. They say
something about the Finance Ministry
itself in page 51: “This again is one
of those provisions which often
creates an unfortunate mental annoy-
ance, and supports an impression that
even the Government is not being
just or fair”—that is the Ministry of
Finance—“but is considerably influ-
enced by the consideration of quan-
tum of tax or interest and does sacri-
fice justice and fairness at the altar
of expediency™.



Shri T. C. N. Menon: That can be
an honest opinion, whether right or
wrong. That is their way of think-
ing. They are entitleq to hold their
opinion.

Shri Morarji Desai: Everybody is
entitled to. You can also borrow
from them, if you like.

Shri P, C, Gupta: On page 63 . . .

Shri Amjad Ali: At least in India
we are not used to this kind of ex-
pression.

Shri P, C. Gupta: In page 63, clause
271 . .. T

Shri V. T, Dehejia: It is not your
exclusive right to call us names.
When a Member of the Committee
is speaking, surely he has priority
over the witness.

Stri P. C, Gupta: May I go to page
63, clause 271 at the bottom?

Shri Subbiah Ambalam: Sir, what
has the witness got to say with" Ye-
gard to all these statements?

Shri Morarji Desai: Let him finish.
We will come to that matter at the
end.

Shri P. C. Gupta: Clause 271(1)(iii)
provides that where a person has
cancelled the particulars of his in-
come or deliberately furnished incor-
rect particulars of such income, a
penalty will be imposed upon him
which is measured by the amount of
the difference of tax between the tax
determined and the tax which would
have been payable on the return
flled by him. The return filed by
him and the income actually comput-
ed by the Income-tax Officer may
differ on account of various reasons.
My penalty should be confined only
to items which I have tried to con-
cea] and not to others. The measure
of penalty is not quite correct.

Shri V, V. Chari: The difference
between the return filed by you and
the income assessed is the measure of
your concealment.
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Shri P, C. Gupta: That may be a
small one, while the difference may
be due to various causes.

Shri N. L. Potdar: There are many
other grounds than the concealed

income. My expenditure is such that
you will not allow.

Shri Morarji Desai: You are deli-
berately showing it as an expenditure.

Shri N. L. Potdar: The Income-tax
Act says that “wholly and solely” it
shall be for business purposes. Sup-
pose there is an expenditure Wthh is
mixed..

Shri Morarji Desai: But there is an
appeal. In the appeal it will be seen
whether it is so.

"~ Shri P, C, Gupta: It may be taken
into consideration to determine the
priority, not otherwise,

Lastly, I come to page 70—clause
288(4) (b). It provides that no person
on whom a penalty has been imposed
under the Act in respect of his own
assessment shall be qualified to re-
present an assessce for such time as
the C.IT. may order. Suppose an
advocate makes a default in filling his
return or in the payment of tax and
a fifty-rupees penalty is imposed upon
him. Would you suggest that he
should be debarred from the practice
altogether?

Shri Morarji Desai: I should like
very much to suggest, but I do not
know whether all this will be accept-
ed by the Select Committee.

Shri Radhelal Vyas: If he does it
knowingly..

Shri Morarji Dsai: An expert has
no business to treat his client in that
manner. Then he ought to be punish-
ed much more. It is the help given
by the expert which is responsible for
a lot of evasion, Therefore he requires
to bz more severely punished. That is
the basis of this provision, .

Shri P, C. Gupta: I agree, but to
the extent to which....

Shri Morarji Desai:
then it is all right.

If you agree,



Shri P. C. Gupta: I object to the
extent, because the advocates may be
very busy and the default may occur
like that.

Shri Morarji Desai: Well, you have

exceeded your time exactly by double
the extent. ’

Shri N. L. Potdar: With your
permission and indulgence,

Shri Morarji Desai: That is how

your estimates work!

But what have you to say about all
this intemperate language that you
have used? '

Shri N. L. Potdar: We wish to
express our very deep regret for it.
The thing is that it was drafted in a
very great hurry.

Shri Morarji Desai: Hurry does not
mean that such language should be
used. These are deliberate things, and
they are underlined. If you are in
such a hurry, how can you underline
these things?

Shri P. C. Gupta: The under-lining,
capitals, this is all normal.

Siari V. T. Dehejia: Are the
ments there correct?

Shri P. C. Gupta: Nobody can couch-
safe for one’s sentiments. They may
be correct, they may be wrong.

Shri V. T. Dehejia: Are these your
own views at least?

Shri Morarji Desai: They have ex-
pressed their regret.

Sari V. T, Dehejia: Are they justi-
fied?

Shri Morarji Desai; They are justi-
fying the lapse on the ground of hurry.
You have to be in a hurry if you want
to abuse. That is what it means.

senti-

I hope you do not repeat it else-
where, Then, the regret will be gen-
uine. Otherwise it is not genuine.

Shri N, L. Potdar: We have learnt a
lesson.
Shri Morarji Desai: I hope so.
(The witnesses then withdrew.)
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III. INDIAN FEDERATION OF WORKING
JOURNALISTS

Spokesman: —
Shri C. Raghavan.

(Witness was then called in and he
took his seat).

Shri Morarji Desai: You are the sole
representative?

Shri Raghavan: The Committee
wanted us to come at 8 o’ciock. So
my colleagues could not come.

Shri Morarji Desal: You have only
one point?

Shri 'R.aghavan: One very small point
about this question of gratuity.

Shri Morarji Desai: We are consi-
dering it very sympathetically.
Shri Raghavan: Not only that; I

would like to refer to one or two addi-
tional points,

Shri Morarji Desai: When I say we
are considering it sympathetically?

Shri Raghavan: I am willing to with-
draw even.

Shri Morarji Desai: We concede
sympathetic consideration to see that
the discrimination is removed.

Shri Raghavan: T am not at all on
the point of discrimination. If you will
kindly go through the memo, we have
tried to make out a case for exemp-
tion on merits and not on grounds of
discrimination.

Skri Morarji Desai: There cannot be
exemption of gratuity. You can plead
if you like. One lakh cannot be ex-
empted; Nor can Rs. 50,000 be exempt-
ed.

Shri Raghavan: May I make the
position clear? What I have tried to
point out is this. In fact, I was dis-
cussing on a previous occasion, two
years ago, the administrative help that

. could be given. It was suggested by

some official that it could be done by
spreading it over three years. A case
has come to my notice in which there



wags correspondence between the Fi-
nance Minister and one of our Mem-
bers. The three-year relief actually
proved to be completely inadequate.
Because, the three-year relief is spread
over the last three years in which the
income is supposed to be received or
has been received. What happened
was, the gentleman concerned retired
in April. Ordinarily, if he did not get
any gratuity at all, for his March and
April salary, he would have had to
pay no income-tax. It would have
been below Rs. 3600 or whatever is the
limit prescribed. Actually, gratuity
was paid to him for 38 years’ service.
On that basis, he was paid 19 months’
salary. It went to the super-tax level.

Shri Morarji Desai: How much did
he get?

Shri Raghavan: Rs. 35,000. It went
to super-tax level. He applied to the
Finance Minister for some relief. The
Finance Minister was kind enough to
give the relief of spreading it over
three years. What happened is, income
which would not otherwise have béén
subject to income-tax, the salary for
the months of March and April, was
itself made subject to income-tax gnd
on the salary alone, he had to pay an
income-tax of Rs. 1400.

Shri Morarji Desal; What was
salary?

Shri Raghavan: Rs, 1800.

his

Shri Morarji Desai: How do you say
it was not liable for income-tax?

Shri Raghavan: For two months...

Shri fMorarji Desai: It cannot be two
months only.

Shri Raghavan: I am sorry if I have
not made my position clear. The per-
son concerned retired in April. He had
no other business or salary. For the
period April 1961 to March 1962, the
salary received by him comes to less
than Rs. 3600. The Income-tax pay-
able will be for the Income-tax year
ending March, 1962. He would have
had to pay no income-tax. The total
income would be only Rs. 3600. But
because of this gratuity being treated
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as income not only had he to pay tax
on the gratuity but even on his small
ordinary income which would have
been completely exempt.

Shri Morarji Desai: You mean that
he had to pay at a higher rate?

Shri Raghavan: He would have been
liable to pay nothing for Rs, 3600.

Shri Morarji Desai: He woulq have
been bound to pay, because the mini-
mum now is Rs. 3000. Therefore, you
cannot say that he is not liable to any
income-tax. The only thing that might
have happeneq is that he might have
had to pay at a higher rate. Suppose
the gratuity amount ig Rs. 18,000, he
pays income-tax on Rs. 15,000 at a very
high rate. And out of that sum of Rs.
3600, he might have paid about Rs, 800
or Rs. 1000 by way of tax.

Shri Raghavan: The figures that he
has submitted in the letter to -~ the
Finance Minister show that he had
paid Rs. 1400 or so. It may be that
there might have been some wrong
calculations, :

Shri Morarji Desai: I do not think
so. If it were Rs. 15,000, it would
have been less.

Shri Raghavan: I am prepared to
place the letier to the Finance Minis-
ter before the Select Committee,

Shri Morarji Desai: It cannot be so.

Shri Raghavan: I have got the letter
with me here.

Shri Merarji Desai: I shall
examined.

Shri V. V., Chari: That is one way
of showing the result.

get it

Shri Morarji Desai: What do you
want us to do under this Act? Do you
want the whole of it to be exempted?

Shri Raghavan: I personally think
that the whole of it should be exempt-
ed, and I shall point out why. If the
Finance Minister would be kind
enough to listen to me, I shall point

out the reasons,



Shri Morarji Desai: We are listening
to you.

Shri Raghavan: For example, in the
railways, they take the average expec-
tancy of life as ten years, after retire-
ment, and on that basis they computed
the pension value of the gratuity. If,
likewise, the same basis of 10 years
is applied to the gratuity that might
be received by the journalists or by
employees similarly placed, actually,
the amount will work out to less than
Rs. 3000 per annum, and no tax would
actually be payable.

I would suggest that either the gra-
tuity amount should be totally exempt,
or, if you are not going to exempt it,
you must spread it over a period of
ten years, as has been done in the case
of the railways for calculating- the
pension, when they converted the
gratuity into a pension scheme; or,
you must exempt a major portion of
the gratuity, provided it is on an equal
level,

I do not suggest that if any private
employer gives gratuity merely by way
of a gift to his employee it should be
exempt. That is why we have suggest-
ed that the gratuity for exemption
should be of three kinds; either, it
should by under a3 statute or under a
Labour Award where also it would be
applicable to all the employees from
the lowest to the topmost on the basis
of a half a month’s salary for every
year of service or one month’s salary
for every year of service subject to a
maximum of 15 months’ salary; or
the third type of gratuity which you
can exempt is the one paid under a
scheme framed by the employer and
submitted fo you for your approval so
that you can go into it and decide
whether it is a reasonable scheme,
and whether it gives g reasonable gra-
tuity as retirement benefit.

Till such time as the State is not in
a position to give pensionary benefits
to the ordinary employees in this coun-
try, I would submit that the least that
the State can do is to grant tax relief
in cases where some retirement bene-
fit is being given,
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Shri Morarji Desai: Would you be
satisfied if they are treated just as the
railway people are treated?

Shri Raghavan: I would be satisfied,
but the railway people today are not
being treated in this form, because the
gratuity has been converted into a
pensionary benefit. That was why I
brought it in a3 an example that while
converting the gratuity into a3 pen-
sionary benefit, the railways assumed
a period of ten years as the average
life expectancy.

Shri Morarji Desai: They pay tax on
pensions if they are liable. So, you
cannct plead for exemption of all gra-
tuity. If it is beyond a certain limit, it
cannot be exempted.

Shri Raghavan: If assuming a ten-
year-period as the average life expect-
ancy, one computes the value and
finds...

Shri Morarji Desai: It is not possi-
ble to take that sort of view.

Shri Raghavan: The State has assu-
med it in respect of the Government
employees themselves for the cal-
culation of the pension or for the pur-
pose of converting the gratuity inte
pension,

Shri Morariji Desai: Do you call it
‘deferreq salary’?

Shri Raghavan: I do not know by
what technical name you call it.

Shri Morarji Desai: By what name
are you calling it? Are you calling it
‘deferred salary’?

Shri Raghavan: I say that this is the
retirement benefit which I have earned
over a period of years, which would
enable me to carry on after I have
ceased to be in service for the ten or
fifteen years that I would live after
retirement. After all, I get no pen-
sion, and I get no other retirement
benefits.

Shri Radheshyam Ramkumar Mor-
arka: Would you be satisfied if it is
spread over ten years?

Shri Raghavan: Certainly.



Shri K. R, Achar: Would that period
depend upon the number of years of
service?

Shri Morarji Desai: How can that
be? He might have served over a
period of 38 years.

Shri K. R. Achar: What is the sug-
gestion of the witness?

Shri Raghavan: The gratuity that
comes under the three categories that
I have mentioned would have been
earned by the employee over a period
of years for which he has served.
If, for example, I am geiting a savings
wage or the employer has been giving
me this gratuity benefit every year,
angd I actually put that gratuity amount
in a savings bank account or in
national savings certificates or some
such account, then I would not have
been liable to pay income-tax.

Shrimati Tarkeshwari Sinha: That is
true.

Shri Raghavan: The difficulty arises
in India because we are not having a
savings wage, and I believe that “the
ideal time when the country would be
in a position to give me a savings wage
may not come probably for another
thirty years. '

Shri Morarji D¢sai: That will be the
case of all the people, and not merely
of journalists.

Shri Raghavan: Though I have come
as a representative of the journalists,
and I can speak now only on behalf
of my organisation, whatever 1 am
saying will apply to all employees
similarly placed.

Shri Morarji Desai: We are consi-
dering the question of gratuity for all

people; so it is not a question of
journalists only,
Shri V. T. Dehejia: When you say

ten years are the average life expect-
ancy, that is at a particular age of
retirement, say, at the age of 55. But
people may retire at different ages.
Some may retire at the age of 60 or
65. Surely, the expectancy at 65 will
not be 10.
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Shri Raghavan: I may point out that
neither under the Labour Tribunal’s
award, nor under the Standing Orders
by which people are made to retire,
nor under the agreements is there any
case that I know of people retiring at
the age of 65 or so. The ordinary age
of retirement is 55; in the case of The
Times of India, it is 55 or 30 years of
service, whichever is earlier, and I
know of cases where people have been
retired at the age of 50 because they
have already completed 30 years of
service.

Shri, V. T. Dehejia: But I know of
quite a few persons who are over 60
and whe are still working,

Shri Raghavan: It is quite true that
there are some people who have re-
tired and who are being re-employed,
but they are not entitleg to gratuity
for that service.

Shri V, T. Dehejia: If you refer to
the provision in the Bill in respect of
Government servants, you will see that
gratuity is one-eigth of the pension, so
that what is not taxed is one-eigth o?f
the annual value of the retirement
benefit. But, in your case, you are
suggesting that the entire annual value
of the retirement benefit should be
exempt.

Shri Raghavan: I have worked it
out. If you would kindly permit, I
shall reaq it out.

Shri Morarji Desai: Would you con-
sider it satisfactory, if gratuity up to
a certain amount is exempted com-
pletely, and above that amount, it is
spread over a number of years?

Shri Raghavan: Certainly. That will
be satisfactory, but while fixing that
ceiling, I would like you to take note
of the fact that the employees who are
receiving gratuity have no other re-
tirement benefit. So, if you merely
apply the Government servant’s case
and limit it to Rs. 25,000, then it will
be hard on them. .

Shri Morarji Desai: I cannot make
you superior to Government gervants.

Please understang this once and for
all.



Shri Raghavan: I am only asking
you to make me equal.

~ Shri Morarji Desai: ‘Equal’ would
mean Rs. 24,000. But then, you are
saying that we must go beyond that.

Shri Raghavan: I am not saying that.

Shri Morarji Desai: But that
what you said just now.

was

Shri Raghavan: I am sorry I have

not been able to express myself
clearly.
Shri Morarji Desai: You are ex-

pressing yourself so fast that you are
not remembering what you are say-
ing. -

Shri Raghavan: What I was trying
to point out was that in the case of
Government servants, Rs, 24,000 may
be fixed as the ceiling, but the point
may kindly be borne in mind that the
Government servants get gratuity plus
pension,

Shri Morarji Desai: But that is part
of his pension. You are forgetting
that.

Shri Raghavan: But I have no pen-
sion.

Shri Morarji Desai: That is not the
fault of Government. Why did you
choose this employment? That is your

business, not the business of Govern-
ment.

Shri Raghavan: If you take the view
that everyone has to be a Government
servant..

Shri Morarji Desai: I do not say that
you should be a Government servant,
but you cannot have the benefit of
everything everywhere. Is it not a
matter of ordinary equity that you
cannot expect the benefit of every pro-
fession combined in every single pro-
fession? '

Shri Raghavan: That was why I did
not try to compare myself with Gov-
ernment servants in making my claim
for exemption.

Shri Morarji Desai: If you had not
become a government{ g\wrvant, vyou
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should have found the other service
better. Therefore, you are treading on
very dangerous ground when you say
that you must be put on par with gov-
ernmenf servants.

Shri Raghavan: I do not plead that.
I say that you must take an overall
view. If you place me equal, even
slightly inferior, to them, I have no
objection. All that I say is that when
the exemption of Rs. 24,000 is allowed,
equating me to a government servant
in that respect, I respectfully differ,
because I do not have a pension. 1
am not blaming Government for it.

Shri Moi-arji Desai: If that is your
stand, I am afraig I will not be able
to help you. ‘

Shri Subbiah Ambalam: You agree
to the proposal of the Finance Minis-
ter that there should be some exemp-
tion limit.

Shri Raghavan: Certainly.

Shri Subbiah Ambalam: You suggest
that it may be spread over a period of
10 years, or whatever it is. May 1
know what should be the limit, accor-
ding to you, that will be reasonable so
far as exemption is concerned?

Shri Raghavan: It has been fixed at
Rs. 24,000 for government servants. In
the light of the fact that the other am-
ployees do not gei a pension, I suggest
a slightly higher limit for them, what-
ever the Committee may in its own
wisdom consider reasonable ang fit to
be fixed.

Shri Merarji Desai: You do not re-
alise that government servants do not
get as high salaries as others do in
private business. Therefore, pension is
given to government servants to com-
pensate for the higher salaries received
by people in private employment.
You are only arguing from one angle,
not taking into account all aspects.
Please do not go on a lop-sided argu-
ment. -

Shri Raghavan: If you take into
account the salaries of the top group
in the private sector, that argument
may hold good. But if you consider



the salaries received at the lower
levels, you will find that the private
sector people are getting less. Ta_ke
comparable posts. An Information
Officer in Government is equated to a
Correspondent by a Statutory Com-
‘mittee itself. I start on Rs, 500 whereas
an Information Officer starts on Rs.
900.

Shri Morarji Desai: He has different
qualifications.

Shri Raghavanﬁ I am sorry, it is not
so. The Central Pay Commission has
equated them,

Shri Morarji Desai: If you go into a
particular job, it means that you are
attracted to it by other advantages.

Shri Raghavan: I have the advantage
of appearing before this Committee. A
government servant has not that ad-
vantage.

Shri Morarji Desai: Please do not go
on like that. Let us argue both sides.
You are excited.

Shri Raghavan: I am sorry if I:am
considered as excited. I apologise. It
was far from my intention to get
excited.

An IHon Member: That is his way of
talking. That is all.

Shri Morarji Desai: I am only saying
that you should consider both things
fully. I have no quarrel with your
excitement.

Shri Raghavan: If you take the case
of editors of first class newspapers,
say, the Hindustan Times and States-
man, the argument may hold good
there. I have not come to plead for
them. I am pleading for the middle
run of employees,

Shri Morarji Desai: The middle run
must be taken as the middle run. They
cannot be compared to superior people,

Shri Raghavan: If you compare the
salaries of persons in comparable em-
ployment which the Central Pay Com-
mission has treated as comparable or
the statutory Wage Board has treated
as comparable, you will find that it is
wrong to say that people in private
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employment are getting more. Journa-
lists have not got that advantage of
more pay. They have a little freedom
to say what they want.

Shri Morarji Desai: That is an ad-
vantage.

Shri Raghavan: That is true.

Shri Morarji Desai: You cannot get
that advantage and the same monetary
benefits as a government servant. A
government servant gives up his liber-
ty. You want your liberty, and at the
same time you want that monetarily
you should not suffer a little. Yon
want your liberty. All right. That i:
your choice. But then you must not
say that you must also get the same
monetary benefits as a government ser-
vant,

" I am only trying to persuade you to
see the equity of what I am saying.
By not taking all aspects into account,
you are only losing your argument.

Shri Raghavan: It is because we
saw equity in the Finance Minister's
statement in Parliament that we have
not raised it on the ground of dis-
crimination...

Shri Morarji Desai: Well, I do not
want to tell you anything on that
now.

Shri T. C. N, Menon: You say that

you are not prepared to accept a cei-
ling of Rs. 24,000...

Shri Morarji Desai: We have not
put any ceiling. We are only going to
decide.

Shri T. C. N. Menon: You are
equating yourselves with government

employees. When you speak of
Rs, 24,000, you are referring to the
group getting Rs. 1,500—2,000, and
you say that that represents the
middle group.

Shri Raghavan: I did not say that
I am accepting that. I only said that
in fixing the limit, the Committee
might kindly take into account the
ceiling of Rs. 24,000 fixed for gov-
ernment servants who have pensionary
benefits, also.



- Shri Morarji Desai: The question
of acceptance or non-acceptance does
not arise. That is the privilege of
Pariiament to fix. It is the privilege
of the Select Committee to consider
and decide that. We are only trying
to see if we can persuade him to see
the equity of what we are consider-
ing. That would be more useful.

Shri Raghavan; I have agreed with

the suggestion. There is no question

of my considering it inequitous.

Shri Morarji Desai: If you say that
only your argument must be accepted,
there is no basis for discussion. This
is all I want to point out.

Shri Radheshyam Ramkumar
Morarka: He basically accepts the
suggestion, but only tries to say that
while fixing the limit we should keep
in mind certain considerations and
guiding principles.

Shri K. R. Achar: With regard to
the spread of years, have you any
suggestion as to the number of years?

Shri Morarji Desai; He says ten

years is the expectation of life,

Shri Raghavan: Yes.

Shri Morarji Desai: He is entitled
to plead for that. We have to consi-
der whether ten years should be the
proper period or not.

Shri Raghavan: Also, the spread-
over should not be made over the last
three years of the actua] receipt.

Shri Morarji Desai: There is a lot
of difference between 3 and 10.

Shri Raghavanr: Probably I have
not made myself clear. Suppose 1
retire in 1961. It should not be on the
basis of adding it to my salary I re-
ceived in the earlier years. Suppose
the Select Committee gives me exems=
ption for spread over of five years. It
should not be done by calculating my
income from 1956 onwards.

Shri Morarji Desai: It will he
gspread over afterwards, not in the
frst three years,
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Shri V. V. Chari: There is
such thing as physical spreadover.

Shri Morarji Desai:
years.

no

Next three

Shri Raghavan: Actually, it
been the previous years.

has

Siori Morarji Desai: That is wrong.
How can that be done? The income
is received today. If you want to
spread it over, do so in the next
three years. You cannot do it in the
previous years. That would not be
equitable. That is 3 matter which has
got to be considered.

Shri Raghavan: If you will allow
me, I will place before the Committee
a copy of the letter addressed by the
Finance Minister, No. 895 FM'61
dated May 26 opn this subject.

Shri Morarji Desai: That
only the present position. We
now considering an amendment
that.

Shri Raghavan: Under the present
position, it is spread over the pre-
vious years.

states
are
of

Shri Morarji Desai: I have already
said in Parliament that I am consider-
ing this question and we are trying
to see that proper relief is given.
What is the proper relief will be a
matter of opinion for the Select Com-
mittee and the Parliament.

Chairman: Have you any other
point?

Shri Raghavan: We have no other
point. As an organisation, this is
the only point that we have to put
forward here.

Chairman: You have no objection
to the evidence being published?

Shri Raghavan: Not at all.

There is one prdvision which I have
not raised and if you will permit me
I shall refer to it. It has happened
to us in the past. An employer had
been collecting the tax but did not



pay to the Government. After a few
years, the income-tax officer issued a
notice to the employee and said that
he must pay the tax with penalty
because he had evaded the tax. For-
tunately for us the Central Board of
Revenue interefered and issued orders
setting right this position. I do not
know whether there is any provision
in the Act to prevent such a contin-
gency in future.

Shri Morarji Desai: It is a wrong
thing done by the employer and one
has to proceed against the employer.

Shri Raghavan: I have no objection
if you proceed against such an
employer.

Shri Morarji Desai: If once it is
deducted, you cannot be proceeded
against and if some notice had been
issued, it is a wrong thing.

Shri Raghavan: I do not
whether there is any provision
avoid such a contingency.

Shri V. V. Chari: There is a pro-
vision in the Act.

know
to

)
(The witness then withdrew).

1V. THE ALL-INDIA MANUFACTURERS’
ORGANTSATION, BoMEBAY

Spokesmen,
1. Shri Murarji J. Vaidya
2. Shri 5. M. Dahanukar

Witnesses were called in and took
their seats).

Shri M. J. Vaidya: I tander my
apologies to the committee. The plane
was delayed.

Shri Morarji Desai: You are treat-
ing the Select Committee with scant
respect. We have been waiting for
40 minutes only for your pleasure.

Shri M. J. Vaidya: I did not mean
any disrespect to the committee. I
tender my apologies.

Shri Morarji Desai: The best form
of apology is to confine yourself to
a short time. We have heard many
witnesses and you have mentioned
nothing new here in your memoran-
dum. There are somethings which we
_have aiready saig we are going to
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consider in the Select Committee.
We cannot tell you what we will do
or will not do ultimately.

Mr. Chairman: Your memorandum
has been read. If you want to raise
any important point, you may do so.

Shri M. J. Valdya: First of all,
we appreciate some of the changes
that are proposed to be made by this
amending Bill in accordance with
several representations made by our
organisation and similar organisa-
tions.

Shri. Morarji Desai: Why should
you presume it was in accordance
with your representations? That was
done independently,

..Shri M. J, Vaidya: I said, in accord-
ance with the representations made
not only by our organisation but other
organisations also, including the Law
Comnmission, ete.

The first reference is to clause 2 re
garding the definition of dividend.

Shri Morarji Desai: We are consi-
dering that there should be no double
taxation.

Shri M. J. Vaidya: As the defini-
tion of dividend stands at present, if
a repayment of preference shares is
made out of the accumulated profits,
it can be treated as dividend and
taxed.

Shri Morarji Desai: When the pre-
ference share value is returned, it is
not a dividend. It cannot be taxed.

Shri M. J. Vaidya: The language
may be made clear to mean that.

Regarding the definition of assessees,
there are three categories now—resi-
dent, resident but not ordinarily resi-
dent and non-resident.

Shri Morarji Desai: This is being
considered very seriously whether it
would not be desirable to keep only
two categories—resident and non-
resident—and the third category falls
in the non-resident class.

Shri M. J, Vaidya: Clause 6(5) is
also abqut the same thing. The next



important point is about the definition
of the term ‘business connection’.

Shri Morarji Desai: We find it is
difficult to give any other definition.
You can suggest a new definition in a
draft which shall be considered.

Shri M. J. Vaidya: Then clause
10(5) relates to the visit to home town
or village. It may happen that some
people may come to India and will
have no place of their own residence.
So, the wording should be only ‘in

India’ This does not in anyway
change the meaning.

Shri Morarji Desai;: Why should
the words ‘home town or village’ be
there?

Shri V. V. Chari: In the case of
Government servants, they were

given the PTO for going to their home
town and nowhere else. That we
have made tax-free. A representa-
tion was received from the Chambers
that they should have a similar pri-
vilege. That is the origin of this.

Shri M_ J. Vaidya: What happens if
a man does not have a place of resi-
dence?

Shri Morarji Desai: But he may
have a town. I have no house, but
I have a home town.

Shri M. J. Vaidya: In other coun-
tries, if a citizen comes back to his
own country, no matter where he
stays, he gets the benefit. Our sug-
gestion is that the words ‘in India’
only need be there. The Select Com-
mittee may consider it.

Then in regard to clause 10(6), we
do not know whether our presumption
-is right or wrong. At present there
is exemption given to technicians,

Shri Morarji Desai: This was draft-
ed before the Finance Act was pas-
sed. Therefore all that has been pro-
vided in the Finance Act will be in-
corporated in this. You can presume
that.

Shri M. J. Vaidya: Regarding
clause 10¢10) the benefits are given
to State Government servanis or
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employees of the local authorities or
corporations owned by Government,
It should be extended to the private
sector.

Shri*Mozrarji Desai: We are very
seriously considering giving appro-
priate relief.

Shri M, J. Vaidya; Then I come to
Clause 10(15)(iv)(c). This relates to
interest payable by an industrial un-
dertaking in India on any monies bor-
rowed or debt incurred by paying in
foreign country in respect of pur-.
chases outside India of capital, plant
and machinery. At present it applies
to borrowings of plant. But, as you
know, now the Government allows
purchase of certain raw materials and
components also on deferred payment
terms and on loans from DLF. There-
fore, where money is returned in this
fashion outside India, we submit that
the same concessicn may be appiicd.

Shri V. V. Chari;: For plant znd
machinery Government themseives
wanted these people to arrange on
deferred payment terms. Anyway, it
is a question to be considerd

Shri M. J. Vaidya: Where it is
allowed by Government or suggested
by Government themselves, the same
benefit may be extended.

Then I come to clauses 11, 12 and
13. The definition as laid down in
the amending Bill exempts charitable
organisations where the business is
carried on for the purpose of the ob-
jects of the trust and accumulation is
not ailowed to more than 25 per cent.

Shri Morarji Desai: That is bcing
considered. That “25 per cent” pro-
vision will have to remain. But what
can be provided is that if the Trust
says in the very beginning itself that
it wants to accumulate funds for a
particular purpose, then it may be
allowed.

Shri M. J. Vaidya: If I may be per-
mitted to quote a recent instance . . .
ins-

Shri Morarji Desai: Recent

tance will not do.



Shri M. J. Vaidya: Even though
it was for the fulfilment of one of
the objects of the Trust . . .

Shri Morarji Desai: That will not
help. It must be for a specific thing.
They must specify, say, that they
want to build a hospital and for that
purpose they want to accumulate
funds. Only then it can be allowed.

Shri M. J, Vaidya: In the case I
am referring to it was for the cons-
truction of a commercial college.

Shri Morarji Desai: That may be.
If the intention is made clear in ad-
vance it will be allowed, not other-
wise. We are considering that It
may or may not be done.

Shri M. J. Vaidya:
have agreed to
happy.

So long as you
consider, we are

Then turn to page 6 of our Memo-
randum—clause 16 (3). There is no
mention about subscriptions for mem-
bership fees paid to professional
bodies like industrial] organisations,
chambers of commerce etc. We submlt
that this should be allowed as a Te-
gular expense and should not be in-
cluded in the total income.

Shri Morarji Desai:  Subscription
fees paid by whom?

Shri M. J. Vaidya: Paid by me.

Shri Morarji Desai: You may be-

come a member of 100 institutions. If
I become a member of a club, I have
to pay for it. I don’'t think it should
be allowed.

Shri M_J. Vaidya: If I am a mem-
ber of, say, the Chamber of Com-
merce, I think it should be allowed.
The Income-tax Officer may judge
whether it is necessary or whether it
is superflous.

Shri Morarji Desai:
a different thing.

Shri V. V. Chari: Are you think-
ing of salaried employees?

Shri M. J. Vaidya: Yes.
Shri V. V., Chari:

That is quite

If according to

his service conditions an employee is
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required to become & member of any
professional body and he is expected
to pay the subscription out of his.
salary, even today it is admissible.

Shri M. J. Vaidya: That is my only
submission.

Similarly, income derived by a non-
profit-making  organisation, which:
is a public organisation open to mem..
bership by the public, that income also-
should not be treated as taxable.

Shri V. V. Chari: There is a con-
tradictory term—income of a non-
proﬁt-._making organisation.

Shri-M, J. Vaidya: They usually
spend the amount they earn

Shri Morarji Desai: If they do

earn and make a profit, then that
should be taxed. We are keeping
you up in your principle. A non-

profit-making organisation should not:
make any profit.

Shri M. J. Vaidya: If it has any
surplus you may tax that.

Shri Morarji Desai: Then there
no profit.

is-

Shri M, J. Vaidya: There have
been instances where we have found
that even though there was no surplus
the party concerned were taxed.

Shri Morarji Desai: That only
means their expenditure was not legi-
timate.

Shri M. J. Vaidya: I am talking of
the Indian Merchants Chamber in
Bombay. They have income from.
two sources—one is the membership-
fee and the other is the income that
they derive from measurement fees.
in the docks. They were charged on
the income they derived from these
measurement fees although the over--
all expenditure of the Chamber far
exceeded its income,

Shri Morarji Desai:
charged separately.

Shri M. J. Vaidya: But that is not
distributed to members, that is spent
orr maintaining' the Chamber. As a

That will be



matter of fact, the Chamber maintains
itself only out of that income; other-
wise it will have to close down.

s_hri V. V, Chari: There is a pro-
:posal to have ad hoc assessments in
the case of Chambers of Commerce.

Shri M. J. Vaidya: Regarding deve-
lopment rebate, our submission is that
‘there should be no time limit writing
-off development rebate in future.

Shri Morarji Desai: That is
-accepted. Development rebate may
not last ten years. If you ask for
more it will disappear more quickly.
“That is how you should consider it.

Shri M. J, Vaidya: Cause 79 makes
a distinction  as between public com-
panies and private companies.

Shri Morarji Desai:
-considered.

not

That is being

Shri M. J. Vaidya: Clauses 104 to
109 correspond to Section 23(a) of

the present Income Tax Act with
-some suitable modifications. Our sub-
mission is that section 23(a) itself

may be kept in abeyance under the
present conditions with a view to

‘ploughing back profits in the business.’

‘We have been making this submission
for a long time. We do not know,
however, the Government view on it.
The Law Commission, apparently, had
-recommended it on the lines of the
sections in the UK. Act.

Clause 108 provides savings for a
company in which public have sub-
stantial interest. It is suggested that
all such subsidiaries of a public com-
Pany where a few shares are not held
by the public company for its own
reason should be treated as a public
-company for operation of clause 104.

Shri Morarji Desai: That is under

-consideration.

Shri M, J, Vaidya: The time limit
for issue of notice for re-opening
assessment which has escaped asses-
sment has beep increased to 16 years.
We submit that this will entail a iot
of difficulty in maintaining records
~for a long time.
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Shri Morarji Desal: You will agree
that it is an improvement on the pre-
sent position?

Shri M. J. Vaidya:
it more difficult.

No, this makes

Shri Morarji Desai: Shall we main-
tain the present position?

Shri M. J. Vaidya: It would be com-
paratively better.

Shri Morarji Desai: Would you
prefer that?

Shri M. J. Vaidya: Yes.

Shri Morarji Desai;
will consider it.

Shri M. J. Vaidya: The time limit
for completing an assessment is pro-
posed to be extended to four instead
of one year.

Shri V. V. Chari: Today there is
no time limit for completing assess-
ments which involve concealment.
Actually, this is a provision in favour
of the assessee.

Shri M. J. Vaidya: Then we come
to clause 163—Definition of “Agent”.
This again, is a subject on which
representation have been made from
time to time. A lot of difficulty has
been evperienced because the xast de-
finition of “Agnt” of a foreign com-
pany working here for securing orders
or working as indenting agent or dis-
tributor has not been given. This
causes a lot of confusion and very
often assessment are made on agents,
who get hardly two or three per cent
commission, for imaginary profits made
by companies overseas.

Shri V. V. Chari: “Agent” has been
very clearly defined; there is no
ambiguity about “agent”.

Shri Morarji Desai: If they main-
tain a regular office here and keep
an agent who does their business
regularly, certainly that agent’s in-
come is bound to be considered,

All right, we

Shri M. J. Vaidya: It often happens
that an Indian agent of a foreign
company is taxed for the Iimaginary



profits made by the foreign company.
Many such instances have occurred..

Shri Morarji Desai: You can bring
such instances to our notice.

Shri Dehejia: That is profits aris-
ing out of business connection. Now
“business connection” is sought to be
clarified.

Shri M. J, Vaidya: We will submit
to you the. instances. You cap consi-
der them. Then I come to clause 179
on page 9—recovery of tax from
directors angd shareholders of private
companies.

Shri Morazji Desai: That is being
considered as to how we can lessen
the rigour of it. In any case, the
directors will have to pay. Perhaps,
the shareholders will not have to pay.

Shri M. J. Vaidya: Does it not
nullify the limited liability of a joint
stock company?

Shri Morarji Desai;: It shall be
limited to the directors. '8

Shri M, J. Vaidya: Does it not
come in conflict with the Companies
Act? This may be consideredq from
that point of view.

Shri Morarji Desai: We are recon-
sidering it.

Shri M. J. Vaidya: Regarding.
partnership firms the present law en-
visages registration every year. That
has been removed and now they have
only to make a declaration. That is
an improvement. Wg submit that the
distinction sought to be made bet-
ween registered and non-registered
firms may be removed as far as the
procedure for registration is concern-
ed. In other words, the non-register-
ed firms may also be permitted to
make a declaration instead of renew-
ing their registration every near,

Shri V. V. Chari: In fact, no dec-
laration is to be made by a non-
registered firm . So, there is nothing
to be done about it.

Shri M. J. Vaidya: Clause 254 gives
powers to the Income-tax Appellate
Tribunal.

Shri V. V_ Chari:
consideration.

Shri M. J. Vaidya: Clauses 270 to
276 relate to the penalties to be made.
I am sure a great number of repre-~
sentationg must have been received on
those clauses. In some cases, the
minimum penalty has been fixed. We
feel that the rigours of those penalties
should be reduced.

That is under

Shri Morarji Desai: I will suggest
to the Select Committee to increase:
them,

Shri M. J. Vaidya: Clause 287 re-
lates to publication of information re-
garding penalties in some cases. The
Direct Taxes Administration Enquiry
Committee has suggested that it should:
be published only after the appeals
have been disposed of; not before
that. While the case is under appeal
or under consideration, it is not fair
that the information should be given:
to the public. For all we know, the-
earlier decision may be reversed in.
appeal. ‘

Shri V, V. Chari: In fzct, no change
has been made in this Bill in this
respect.

Shri M. J. Vaidya: Suppose the ear--
lier decision is tTeversed by the Tri--

bunal. What happens?
Shri V. V. Chari: We will repub-
lish it.

Shri M. J, Vaidya: These are the
submissions that we have to make, I
again thank you for giving me this
opportunity. I submit once again that
no disrespect to the Committee wags
meant by coming late for reasons be-
yond my control.

(The witnesses then withdrew).
The Committee then adjourned..
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CENTRAL COUNCIL OF THE INDIAN ASSO-
CIATIONS IN UGANDA-

Spokesmen:
1. Shri R. J, Mehta
2. Shri C, M. Shah

(The witnesseses were called in and
they took their seats).

Chairman: You can proceed.

Shri Morarji Desai: Would you like
to say everything yoursel® or shall 1
tell you what has beent done?

Shri R. J. Mehta: If you  fell us
what has been done, then that should

save the time of the Committee and

yourself,

Shri Morarji Desai: If you want to
have the satisfaction of speaking your-
self, then I am not prepared to say
anything.

Shri M. R. Masani: 1 think you may
tell them what has been done.

Shri Morarji Desai: The Select
Committee has come to a decision on
the point raised by you. We are now
keeping the definition of the term ‘re-
sident’ as it is without changing it.
The change that has been made is
being dropped, so that that will solve

(R
R

21

your problem. But what wé are doing .

i3 to increase the liability To be taxed.
We are keeping the tax as non-resi-
dent tax and not giving the superior
postion which is given to the third
category. You will be treated as non-
resident so that you will pay either 49
per sent. or according to the total
world income, at your option.

Shri R, J. Mehta: Thank you.

Shri C, M. Shah: We have to add
something in connection with this
Before I may commence, I thank you
very much for not changing the defl-
nition of the word ‘resident’. But as
regards the rate of tax, that is 49 per
cent, I beg to submit that....

Shri Morarji Desai:
not going to reconsider.

That we are
Then I will

have to reconsider the whole. thing.
Please do not try to get everything

Shri C. M. Shah: There are some
other points abou¥ which I want to
say. Clause 6(c), defining turther the
word ‘resident,’ says:

“having within the four years
preceding that year been in India
for a period or periods amounting
in all to three hundred and sixty-
five days or more, is in India for
a period or periods amounting in
all to thirty days or more in that
year”, °

Here our request to you is to increase
the number of days from thirty to
either sixty or seventy-five for t{he
following reason. A ‘man who comes
to India all the way from East Africa
does so either for social reasons or in
connection with the sickness of his
parents or some such thing. In that
case thirty days will be too short a
period for him to stay here, obviously
for the reason that sometimes there
may be delay in the transport, or
sometimes the sickness might be prc-
longed or sometimes the circumstances
may be such that the purpose for
which he has come might not be ful-
filled. For instance, if I come for a
marriage, naturally I can go only after
the marriage has taken place. There-
fore, the period must exceed thirty
days in any case. Therefore, we re-
quest you to increase the number of
days from thirty days to either sixty
or seventy-five days, whichever is
convenient.

Shri Morarji Desai: Naturally only
sixty will be relevant, because when
you accept the lower limit, where is
the question of our accepting seventy-
five days?

Shri C. M. Shah: Sixty=will be ail
right. Thank you. .

Another point that we want to em-
phasize is that many of the Asians or
Indians from East Africa will be in-
hering dwelling houses. But the ten-



dency is to have a house in the native
place. In this connection we request
that such a case may be treated as
under the UK. practice where he is
allowed to maintain a house in the
native place provided he earns his
income out of that country either from
service or employment or business.
Similarly, here also, such a person who
maintains a house in India should be
exempted unless of course he comes
and resides here. If that is done, it
will be a great relief to persons re-
siding abroad.

Further, it is the desire of the mem-
bers residing in East Africa to have
some such exemption when they come
to India with all their belongings.
Their remittances should be exempted
if they bring it within the first two
years.. ..

Shri Morarji Desai: If they come in
the first year, then w.ha.tew'/er they
bring is exempted. But if if is a new
income, then certainly that cannot be
exempted. . .

Shri C. M. Shah: I agree with you.
If it is a new income, we do not want

exemption,

Shri Morarji Desai: The old things
are exempted; that ig the present pqm:’
tion, . £

Shri C. M. Shah: Will a person be
exempted from taxation on the in-
come of the year in which he comes
over to India?

sihri Narendrabhai Nathwani: Does
the witness mean the income_of the
current year?

Shri €. M. Shah: Yes please; that
is because of the peculiar circumsian-
ces we are passing through.

Shri Morarji Desai: He does not
bring with him the currént year’s
income. Whataver may be the pecu-
liay circumstan~cs you cannot have
everything: you cannot run with the
hare and also hunt with the hound.
Why do you grudge some taxation?
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* receiving the current year’s

Shri Narendrabhaj Nathwani: Sup-

pose he is compelled to leave from
that place.

Shri R. J. Mehta: If I may be per-
mitted to say something, in the case
of political instability, if the situa-
tion is queer and something like what
happened in Congo might happer in
any other place—in such circumstances
a refugee who is coming over here
might be bringing with him last year’s
income,

Shri Morarji Desai: That is exempt-
ed; nothing is taken on that. What-
ever he brings with him is not going
to be taxed. Not only that. I have
gone a step further. If he receives
any of his arrears of the past that also
I would not tax; but he will have to
show satisfactory proof that they are
arrears and not fresh income,

Shri R. J. Mehta: If a declaration
is made prior to his coming over kere,
that would satisfy the authorities.

Shri Morarji Desai: That would be
all right, But the current year's
income will not be exempted.

Shri Narendrabhai Nathwani: If
they are compelled to come over here
due to unforeseen circumstances, they
want exemption for the curent year’s
income also.

Shri Morarji Desai: be
income
only next year. Then they become lia-
able for taxation on that year’s in-
come. They are asking too much.
Why do they claim better facilities
than what are givelr to tha people
here?

They will

Shri Narendrabhai Nathwani: It is
only in extreme cases they want this.

Shri V. T. Pehejia: Where do they
pay the tax then on thaf™ income?

Shri C. M. Shah:
tax in that country.

We are paying

Shri Morarji Desai: You have come
away. How will you pay taX there?
I don’t think that is a matter for
argument, )



Shri C. M. Shah: Section 5(2) on
page 12 of the Bill is not very clear to
us—“Subject to the provisions of this
Act, the total income of any previous
year of a person who is a non-resident
includes all income from ‘whatever
source derived which—(a) is received
or is deemed top be receivej in India
in such year by or on behulf of such
perscn; or (b) accrues or arises or is
deemed to accrue or arise to him in
India during such year”. We fell that
it is worthwhile to explain in a note
that it does not include income in
overseas; otherwise the authorities
may extend their imaginatidh and
try to extend this act.

Shri Morarji Desai: What about
your imagination and putting the
officer in the wrong? Please don’t
think that only the Income-tax Officer
is the devil. The remittances are not
taxed at all.

Shri C. M. Shah: What about the

income in that country?
0>

Shri Morarji Desai: For non-resi-
dents it is not taxed. He will be treat-
ed as a non-resident and therefore
that income will not be taxed. The
only thing is that he pays 43% on the
income here; but he has the choice. If
he thinks that this 49% is mofe, then
by taking the world income he, will
have to pay a lower rate; it is his
choice. I cannot give you the choice
and also everything else, Why do you
want improvement over the existing
position? It is very libersl already.
Why imagine unnecessary things and
give a clue to the Officers to do some-
thing?

Shri Narendrabhai Nathwani: You
said something about dwelling houses,
andA wanted that we should adopt the

U.X. practice. What are the provisions
in UK.? »

Shri C. M. Shah: This is the provi-
sion—

“If he works full time in a trade,
profession or vocation no part of
which is carried on in the United
Kingdom or if he works full time
in an Ofiice or empldymicnt all the
duties of which are performed
outside the United Kingdom, his
case will then fall to be considered
solely under paragraphs (a) and
(b) above, i.e., as a resident, but
not'.ordinarily resident.”

Shri Morarji Desai: The working
rule is different. We will see what
can be done in this, Would it be
better for you if we remove the words
“resident but not ordinarily resident”
and say “provided during the last &
years you have stayed here for 500
days or something like that”?

Shri C. M. Shah: That will not he
a very happy condition.

Shri Morarji Desai:
like it, it is all right.

Shri C. M. Shah: If we continue to
get the same status and the same
liberal application, it is much desirable
for us. :

If you don’t

Shri Morarji Desai: We don’t want
you to get the feeling that you would
be treated in any way diferently
from what we have been ‘reating you
so far.

(The witnesses then withdrew).

The Committee then considered the
amendmen“g and redrafts of clauses
prepared by the draftsman according
to the decisions taken by the Com-
mittee at their earlier sittings.

GMGIPND —654 (E) L.S.—L.S, I—11-8-61—1250.



@ 1061 BY LOK SABHA SECRETARIAT

. PuBLISHED UNDER RULE 382 OoF THE RULES OF PROCEDURE AND CONDUCT OF
Busixess IN Lok SapHA (FIFTH EDITION) AND PRINTED AT THE PARLIA-
MENTARY WING OF THE (GOVERNMENT OF InDIA PrEss, NEw DELHL

"’




