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' (31‘&‘! February 1951)

Brother and Sister Delegates,

I feel greatly honoured by your generous invitation to preside
over this third session of the Bombay Civil Liberties Conference.
But when I look back over the two previous sessions and recall to
my mind the names of the gentlemen of high eminence in public
life (Mr. M, C. Setalvad, now Attorney ‘General of India, and
Professor P, A, Wadia) who presided over these sessions, I cannot
but suspect that you have on this occasion descended so low in the
choice of your President because you found it none too easy in the
altered conditions of the country to persuade persons of any great
calibre orinfluence to fill this office which was till only recently look-
‘ed upon a5 a privilege to be deeply cherished. Many things have
changed since the attainment of political freedom, and most of
them have certainly changed for the better. But the cause of
civil liberty has, in spite of this turn in our fortunes and almost
(it would seem ) because of it, failen on evil days. Under the
former régime our public men vied with one another in condemn-
ing the repression of popular liberties which we then thought could
not be severer or more wide-spread than it was. Now the
repression has become still more ruthless and still more general
than at that time, and yet hardly any powerful voices are heard
being raised against it, But if those who by virtue of their
position should in this hour of trial come forward to protect funda-
mental freedom hang back for one reason or another, it is the
duty of humbler men to do whatever little they can at least to keep
alive a feeling for civil liberty in the minds of the general public,
Their attitude to civil liberty need not change because the source
from which danger to civil libery arises kas changed.
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The change that has accurred in the general behaviour of men
who till recently wete often put onthe rack but who have now come
on top isone of the saddest phenomena it bas been our lot to
witness. In all their former controversies with the British rulers
these men adopted a holier-than-thou attitude, and this attitude
was never more pronoinced than on questions relating to civil
liberty. They condemned repression all round, even if it was
repression of open and direct violence. If anyone showed the
slightest inclination to look into the conditions in which repression
was used, so that our condemnation might not be as undiscriminate-
ing as the Government's repression, he was dubbed a reactionary
feeling no concern for civil liberty. They placed a higher value
on Fundamental Human Freedoms than even on political freedom,
and they spoke as if repeal of all repressive laws and restoration of
civil liberties in their integrity would have the very highest priority
in the programme they would adopt after the liberation of the
country. But none of these things seem to be any nearer than
when they assumed office three years ago. Even for some time
before the independence of India was formally proclaimed they
held the reins of office in their hands, but during all these years
civil liberty has stood where it did under the foreign régime,

The Defence of India Regulations died a natural death after
the termination of the war, but the worst of them have come to
life again in peace time under the auspices of the Congress in the
form of Public Safety Acts, only in a more drastic form, The Press
Act of 1931 has dragged on its existence for two decades, without
any thought being given by those in control of affairs to give up
this engine of repression, Even the High Courts have recom-
mended repeal of this measure as totally inappropriate to India's
new political status, but the Congress leaders give no heed to the
regommendation. Such is the .demoralization that has come over
us that not even the Press now dares to make a demand for freeing
organs of public opinion from repressive regulations as it used to
do vociferously under British rule, Co-operation with the rulers
has now become the formula of the Press instead of independence
‘of criticism. The Criminal Law Amendment Act, which the
British Government epacted to nip in the bud a revolutionary
movement which had arisen in Bengaland the existencejof which had
almost been forgotten, remains on the statute book and has to.day
been employed, after the establishment of the Republic, for out-
lawing political parties in several States, The provisions in the
Pubic Safety Acts relating to detention without trial have been



removed from these laws but only to be replaced by a 'more sweep.’
ing Preventive Detention Act passed 'by the central Parliament,
The Rowlatt Act, which was supposed to be the acme of repression .
and which was passed to deal with violent crimie the existence
of which no one has ever doubted, is almost mildness itself come
pared to the Preventive Detention Act, And so the sad tale might
be prolonged zlmost indefinitely! My friend, the editor of the
* Indian Civil Liberties Bulletin,” has very aptly said that the Con-
gress administration so fai hias served to illustrate the truth of the
adage that the old poacher makes a good gamekeeper We are
meeting in such canditions, and although we cannot produce any
startling results, let us at all events do somethlng to bring home to
the masses the very serious contractlon, if not utter destructron. of
the fundamental hbertxes whlch‘we have ‘to go through at present. '

I propose in my speecﬁ thns evening to conﬁne my attention to
Freedont of Person and I hope I- shall have your leave to do so.
I confine’ niyself to this" subject for two" reasons. “One is that the‘
limits of the fundamenfaf rlghts ‘guaranteed in the constltutlon are
yet in'an early stage of béing defined,” Thé: onstitutional” prOVI-
sions themselves we have already considered in the past two sessions
of the Indiap Civil Liberties Conference, That body, has passed
resolutxons qnabsmg these proyisions and pomtmg, out defects
therem, ‘But; the practrcal iralue of .the provisions will ‘be deter-
mined in the last resort by the, mterpretat:qns of these provisions
by our courts, The process of. mterpretgtron has barely started
and it will take some time before wé can evaluate the fundament:el
rights in the light of judicial interpretations. The nght of freedom
of speech and press appears even npw to be ﬁrmly established, but.
the nght of freedom of assocmtroms not yet 5o established, One High
Court has: declared the law governing this right to be void, though
on somewhae narrow grounds, and this decision i yet to be confirms
on appeal by bhq Supreme Court This] thought it might bea little
premature to embark on a general dxscussron of civil liberties just
yet. My second reason for Iilrntmg my, remarks to Personal Liberty
is that deteqtion without trial is the most urgent problem facing us
at the moment. The Preventive Detention Act will expire at, the
end of March next, and in its February session ‘Parliament will
be comnsideriitg an' amending bill. I-thought-it' would serve a
useful purpose if at such a‘time I brought to your minds some con-'
siderations bearing on this subject. It is not as if I have anything
new to say ordetention. But it might be of some- little help if
your memory was refreshed with- things to which I daresay you
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have listened, qften enough before, I shall examine first the,
const:tutmna! provzsnons for detentlon and then the statutory
pl'DVl!lOﬂS-

. AR

. (' s H ) '

EMERGENCY PROVISIONS
,.‘ Our comt:tut:on in Paﬂ: XvVInt adopts the e;pedlent of France
and other civil law (as distipguished from common law) countries
of | Contmentnl Europe to make permanent statutory provision | for
emergency powers., France mstxtutlonahzed such poweJ:s in
o “state of siege” law of 1849 amended in 1878, and since our
country has chosen to follow the example of France (re;ectmg the
example of, common, law counme; like the. United ngdom,).x
we may here compare the provisions of the French ";tate of siege”
law with the "Emergency Provisions" :of Bart XVIII of our cone
stitution, Such a comparison is certainly: not to the advantage,
of India. , , . AERERE ]1, ' .-| B .% .

The c:rcumstance‘é which ¢ can gwe rise té a state bf snege ‘in
France and justify use of the exceptional power it gives are the
nctual presence of “a foreign 'invasion or gn armed msurrentmn"'
or an imminent danger thereof, These circumstances may ‘be said!
to be nearly the same as those contemplated by bur const:tut:on-
Art, 352 (1) authorises declaration of an emergency in'the event
of a situation “whereby the security of India is threatehed, whethei"
bv war or external aggressnon ‘ot internal disturbance," and art,

& ) makes it clear that &n ‘“metgéney can be eclared not only'
whe m fact such an occurrence, has taken place, bueJalso when'
there is "imminent danger" of its takmg place, But if- the occasions
prescribed for, mvokmg emergency powers are about the same in thé
French law and the Indian constitution, (though we would have
lxkedastronger formula than “internal. d:sturbance _in “our con-
stitution), there are several differences in_other Tespects wlnch
establish the supenonty of the F:ench law,

* The esl:abhsbment of a state of h:ege is always eﬁ'ected: by a
leglslatlve enactment, and only if the Chambers are not in session,
can the President declare a state of siege on the-advice of the
Council of Ministers, but in the latter case the Chambers will have
to meet.automatically two days thereafter and copfirm the declara-
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tion in order that it may have validity, In Ind1a the only duthority
invested with the power of declanng an emergency is the President,
and although he will normally exercise the power on the advice of
his Cabinet, Parlmment is ngorously kept out of this business,
Even if it is in session, it has nothing ‘to do with ‘the declaration,
and will have nothing to do with it for a minimum period of two
months by virtue of art. 352 (2) (c). For this period of two months
all the extraordinary powers which Part XV I of the . constitution
confers will remain in force, the usual Parliamentary surveillance
being dispensed with for the time being. Positive refusal by
Parliament to 1atify voxds the declaratxon. but only after the lapse
of .two months; and if° Parlxament takes no notice of it, the
declaratxon will continue to be in -operation with ‘the tacit and
negative Parhamem:ary approva'l This has only to be compared
with the positive approval by the Chambers that the French law
requires, both for initiation and continuance of the'state of siege, in
order to realize how miich - greatet dlscretmn is’ left! to the
executive in our constitution, » - Ol e

SR PARLIAMENTARY Conmor. o

Yook e G ~
‘ The .constitution of India does not requu'e the summonmg of,
Rarliament, if it, has _been’ ad]ourned or -prorogued ,when an
emergency is. declared by the’ Presxdent, 1mmed1ately after the’
declaration or within any spec1ﬁed penod Thls emergeucy, how."
ever grave it may be, will”’ not operate as an' emergent situation.
calling for a meeting;.of Parliament to, be held forthwith,.as it
should ; a-meeting may be convened. by the Presideut at his own
dlscretxon. .And if the House ,of the People happens to heve been,
dissolved at the time of a declatation. of emergency or during two.
months after that event, -then, the- declaration will remain in force-
till the .House is reconstituted and for thirty days thereafter. Thisg
may" well involve a.delay.of. about a year. Now compare.
the French- law's provision in:this respect,. It says:..“In the:
event - the Chamber of Deputies'is dissolved, and until elections
shall bave been entirely completed, the state of siege cannot, ‘even-
provisionally, be declared by -the President of the Republic.” The
oaly exception to this is wher the emergency is of the type of war
with a hostile power, and the exception is made In the-follbwiug,'
proviso: * Nevertheless, in the event of a foreign war, the President,:
oh the advice of the Council -of Ministers, can.declare the state of ;
siege in the territories menaced by the enemy, on condition. that he .
convoke'the electoral colleges and reassemble the Chambers in the .
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shortest possible delay.”. ,Thus it is propided that the jestablish.
ment of a state of siege will always be an, express:on of the will of
the people's chosen representatives, and this ‘provision . acts asa
strong deterrent to, a;b:trary executive action. On this pmnt the
Italian Republig's constitution of 1947 may be adverted to.,'Art.

in that constitution runs - C e :

* The Gwemment ‘may not; aithout delegamon of power
= by the Chambers, issue decreen wwhich: have 'the force of ordi-

" nnrylaw. ' o s
-1

When. in extraordmary]caaes of ' necessnty and urgeucy,
qhe Government on its own respons;bxhty adopts prowsmnaf
measures }m\ung the force of law. it must on the'same day
preuent them for convamop intd law by the ﬁhambers,

\ wh:ch even if dissolved, are convoked for tile purpose and
. assemble thhm ﬁve daya. .

Cld s il ‘h i
' The decrees siose :eﬂ'ect a8 of!:the date] of .issue uf not.
converted into law within sixty. days. of (their., publication,

The Chambe‘rs may nevertheless regulate by law juridical
relatxonlhlps arising from decrees not converted into law.

Here it wxu 'Be seen that: [Ieglslatlye cottol bf t'hi’. exbeutive is is
maintainéd mtact allowmg Ao ‘reater mterruptnon than may bet
absolutely necessary, “and that execuhve actlon already taken ls’
even sub]ect to’ :etrospectwe annulmen\:“ L

A i k4 ¥

Anocther feature of-the fFrench law merits uttention. <It'is
specifically declared in-the state of slege law ‘that theenactment
which i to institute a state of siege’shall fix ‘a'.limit on its
duration, The’ general” experience ‘i -that ‘whenonce emergency
powets are assumed, maybe for good and sufficient reasohs! they tend:
to outlast their real ‘necessity, The provision 'in: the Frerch law*
that-** the enactment will fix the period ofits duration,” and that
% at the expiration of this period, the state of siege ceases automati.
cally, unlessa'new enaciment shall proldng its effects,”. ensures
that Parliamentary control' over émergency measures is continually
maintained and that by lifting the state of siege;they .dre terminated
when the need for making use of them has. passed. It must bg
borne in mind that it is far more difficult to end an.emergency:than
to declare one, “The provision: in the French.law bas keen foupd
to be very efficacious in practice in shortening the duration . of the-
state of -siege régime; for “it has .always been.the_ conmsensus of
French juristic opinion that this duration (to be laid down in the
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declarative statute ) is to be exBressed in terms of weeks or months,
not in a general phrase such as ‘for the duration of the present
emergency.’” If the French law contemplates a severe national
emergency to be usually a matter of weeks or months, our constie
tution provides negatively that the emergency shall not be brought
to an. end (unless the President himself wills it so) at least
for two months after it is declared, even if Parliament would have

it tegminated sooner! .

SUSPENSION OF CIVIL RIGHTS

The effect of the institution of a state of siege in France is,
besides the grant of police power to the military, which is permis-
sive, a possible infringement of certain specified rights of French
citizens: homes can be searched; arms can be taken from citizens ,
and publications and meetings can be prevented if of such a nature
as to excite disorder. No other rights could be abridged, What
are the corresponding provisions in the Indian constitution? By
virtue of art, 358, the constitutional guarantees for all the rights
mentioned in art. 19 lapse when an emergency is declared, and they
remain suspended during the continuance in force of the declara-
tion, These rights are: freedom of speech and expression; freedom
of peaceable assembly ; freedom of association; freedom of move-
ment, etc. And it is not as if the executive is permitted by art,
358 to disregard these fundamental rights if in the actual circum-
stances prevailing it is found necessary to do so. There is nothing
permissive about this.provision : the rights automatically cease to
exist. A permissive provision is made in art. 359 about other
rights. It denies to citizens the right to move any court for the
enforcement of any of the Fundamental Rights ‘enumerated in
Part III of the constitution if the President issues an order to this
effecty That is to say, the whole gamut of our Bill of Rights will
be capable of being wiped out during the period of an emergency.
All civil rights will be in danger of being suspended It is hardly
necessary to emphasize the great contrast in respect of encroach.
ment on ciwil liberty between the French law of the state of siege
and the Emergency Provisions of our constitution,

The safeguards inserted in the state of siege law both in respect
of its initiation and administration have, in the opinion of
competent judges, generally served to restrict the use of emergency
powers to bare necessities, During Wogld War I France bad to be
placed in a state of siege, but for forty years earlier there was no
occasion to bring it into operation, It is realised by French
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statesmen that it is permissible to invéke a state of siege only in the
event of an ominous crisis and that it is not to be directed to minor
disturbances such as those that plagued France for forty yeats
before the outbreak of the global war, And even during the
World War, again in the opinion of ‘those who are competent to
judge, the emergency powers to which the state of siege gave rise
were on the whole wisely and discriminatingly used, Isthere any-
thing in our Emergency Provisions which will guarantee sucha
result ? '

JUDICIAL REVIEW BARRED

. 1 ‘-, ' . . .

. The great defect in the state. of siege is .that . neither
ita initiation not its administration is -passed- upon by the.
judiciary. The civil law courts provide absolutely no check
upon the declatation of the state of siege. or upon the acts
of the authorities even after disturbances have been quelled and
normal conditions have been restored. ‘' The declaration is
cleatly an acte de gouvernmentz or. acte politigue and in no way
subject to judicial review, Even if the excutive declares the
state of seige without any possible reason, it is not up to the courts
butto the legislature to protect its prerogative in this respect.)’
But if this is a defect inherent in the French procedure, it is also.
common to the Indian, the only difference being chat, while the .
courts are kept at arm’s length in India as in France, there is not
even Parliamentary supervision in India to the extent that is provid-
ed in the French law (for two months after the declaration Parlia«
ment being rendered incompetent to interfere), o

THE CRIsIS WEAPON OF ENGLAND

The defect referred to above does not fubsist in the procedures
that common law countries follow in meeting an emergdncy,
In the constitutional jurisprudence of common law countries like
Britain there is no legally anticipated and codified state of siege, '
giving power to the authorities to take any irregular action in"
emergencies, and that ‘is the reason why in the constitutions of
countries modelled on the British (e. g., the Australian Common-
wealth) there is no” chepter corresponding to the Emergency
Provisions Part in our constitution. The, ultimate weapon which
is employed in Britain in times of grave' national danger is the
weapon of martial law, its employment being based, in the words.
of Sir James Stephen, on the common law right and duty of the
Crown and its subjects to ‘'repel force by force. in.the case of inva-
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slon of insurrection and to act against rebels asit might against
invaders,” The term *‘martial law" sounds terrifying; properly
understood, however, a declaration of martial law only means that
“the military forces, or a part of them, have been called upon by
the civil authorities to aid them in the maintenaace of order and the
enforcement of law. But no new laws bave been brought into oper-
ation, no .civil authorities are superseded, and no constitutional
rights are thereby suspended or subject to suspension™ (Willoughby
and Rogers, “'Problem of Government,” p. 101), * Those who wield
this extraodinary authority must stand ready to prove to the courts,
when normal government has returned, that general conditions
were likewise extraordinary and thus justified martial rule, They
must further be prepared to prove that the particular measures
adopted were warranted by the exigencies of the situation, for
these measures may be proceeded against both ‘civilly .and crimi-
nally. This fact sets martial law off sharply firom the state of
siege, Under the latter the: ‘legislatore is. the sole limit upon
arbitrary use of the extraordinary competence of the: pfficials, and
the regular courts.offer scant refuge to the individual. injured dur-
ing the condition of emergency. Under. martial law the courts
are Lhe chief obstrué¢tion to wanton acts of an official nature.” The
introduction of martial law is usually followed by an Indemnity Act
to condone irregular action taken in good faith, but the passage of
such an Act by Parliament is not an automatic affair and the'possi-
bility that officials wielding exceptional power will have to stand
trial for its misuse exercises a salutary check on the officials.
Further, the English system, under which.the civil courts are.invest.
ed by the common law_rules, with the power to decide as to-the
existence of an alleged state of war or internal disturbance also
provides an initial check to the natural tebdency of the executive
bodies in times of difficulty to assume whatever powers may be at
their disposal. In addition to judicial review which this system
provides ( but the continentzl system does not), there is a further
advantage in it. "The perfnanent existence in Continental States
of a comprehensive code of regulations designed to govern a state
of emergency may act as a ready temptation to an executive to
bring it into operation even though the actual sitvation- may not
yet justify it."” Thus,. allin all, we have no cause for gratifica.
tion that our constitution-makers have chosen the Continental, in
preference to the English and American, 'method of dealing with
emergency situations and much less that, having adopted the Con-
tinental method, they have made our state of siege law very much
looser than the Frenchk law, approximating it very nearly to art.
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48 in the Weimar constitution which contributed so much to the
eventual bresk.up of the German Republic by the forces of
Fascism,

ENGLAND'S EMERGENCY POWERS ACT

The English people have always shown a marked distaste for
a set of regulations worked out in advance to be brought into effect
in sudden emergencies, They prefer to rely in the last resort on
a declaration of martial law, which, however, they have not found
it necessary to invoke for 150 years, Anything like a state of
siege, they think, is contrary to the Rule of Law; but in 1920, faced
with direct action by labour, they adopted the Emergency Powers
Act which gave a death-blow to that principle, The Act is called
by Professors Willoughby and Rogers “the first Coercion Law
since the days of Castlereagh,” It is a permanent law to be set in
motion by a proclamation in the event of a crisis of a particular
type. When the proclamation is made, regulations may be issued
for “securing the essentials of life to the community.” These are
designed to give to the officials all anti-sabotage powers necessary for
achieving the purpose of the law. This is the English version of a
minor stateof siege law based on the Continental pattern, and as such
it makes all the provisions that alaw of this kind ought to make,
First, it limits the duration of the proclamation to one month;
second, it requires Parliament, if not in session, to be summoned
within five days after the proclamation; and, third, it provides for
the necessity for positive Parliamentary approval within seven
days for the continued validity of the regulations. This shows us
what principles we should incorporate in gur state of siege law if
we choose to follow that method. :

2
DETENTION WITHOUT TRIAL

The {question to which this discussion leads is: When the
Emergency Provisions Part of our constitution confers ample
powers, indeed ampler powers than any corresponding state of
siege law gives, to take exceptional action made unavoidable by the
sudden precipitation of a national danger, to the point of suspend-
ing all civil rights, is it necessary to bave in the constitution
another article (art. 22) which permits of detention without trial?
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I wish to ask this question in all seriousness, We all recognise
(and the civil liberty movement recognises it to the full) that the
law of national self-preservation which must override every other
law may occasionally require suspension of the most fundamental
of all buman rights, viz., the right to Freedom of Person. But such
suspension can be allowed only in the gravest of circumstances,
The classical example of the permissible limits of such action is’
provided by the United States' constitution, which says: “The
privilege of the writ of habeas corpus shall not be suspended unless,
when in cases of rebellion or invasion, the public safety may require
it." Whether in fact there is the state of rebellion or invasion,
and whether, supposing there is one, the public safety requires
suspension, are matters which in that country are determined in the
last resort by the judiciary, To meet the requirement of this
provision, “actual and not, simply constructive necessity by a.
declaration of the legislature (in the United States the Congress
alone is supposed to have authority to suspend habeas corpus) is
necessary, and the courts will be the judge” (Willoughby and
Rogers, *“Problem of Government,” p. 104). And it is not to be
supposed that, if the constitution expressly provides for suspension
of habeas corpus, it also impliedly provides for suspension of other
rights in times of dificulty., Itis not se. In the United States no
civil rights are capable of being suspended if the courts are not,’
on account of disturbances, rendered incapable of exercising their -
jurisdiction. In the famous ex parte Milligan case of the time of
the Civil War, the Supreme Court through Justice Davis said:

The Constltut:on of the Un:ted States is a law' for rulers
and people, equally in war and in peace, and covers with the
shield of its protection all classes of men, at all times and
under all circumstances. No-doctrine involving more
pernicious consequences was ever invented by the wit of
man than that any of its provisions can be suspended during
any of the great emergencies of government.

" Qur fathers knew that... unlimited power wherever
lodged at such a tlme (i. ‘e. time of war), was especially
hazardous to free men.  For ‘this and other equally weighty
reasons, they secured the inheritance they had fought to
maintain by mcorporatmg in a written Constitution the
safeguards which time had proved were essential to its
preservation, Not one of ‘these safeguards can the President
or Congress or the Judiciary dlsturb except the one con-
cermng habeas corpus, =
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The illustrious men who framed that insttument (the Con.
stitution) were guarding the foundations of civil liberty
against the abuses of unlimited power, Knowing this, they’
limited the suspension to one great right and left the rest
to remain forever inviolable,

This judicial pronouncement way appear to be extreme, but it
represents the fundamental law of the United States, For ultimate-
ly the constitution is what the judicial authorities interpret it to
mean. And this is not an outdated interpretation either, As late
as 1946 Justice Murphy, in his concurring judgment in the
Hawaiian martial law case of Duncan v. Kahanamoku, referred to
che Milligan opinion and reaffirmed it. Justice Jackson, in 1948
( though at an informal journalists' function), said the same thing:
contrasting the Bill of Rights in the United States comstitution
with that in the Weimar constitution, he said: " Our constitution
makes no such provision for crisis suspensions of frecdoms of speech
or the press.” There can be no dispure about the truth of the
statement that the U, 8. Bill of Rights * presents an unconditional
guarantee against legislative encroachment on the freedoms therein
asserted,” : '

I revert to my question: When the Emergency Provisions of .
our constitution provide for suspension of all civil rights, is it at all
necessary in reason to provide separately for suspension of the,
right to Personal Freedom which is contemplated inart.22? The
insertion of this article in the constitution, when the Government
has the whole appatatus of a state of siege at hand, can only mean
that the constitution-makers deliberately intended to empower the
authorities to deprive individuals of their personal liberty without
a proper judicial trial even when there is no emergency of war or
rebellion which offers a threat to the security of the country. It is
in these circumstances azlone that the constitution authorises the
President to declare an emergency, but if, in conditions which do
not amount to an emergency within the terms of the constitution,
the Cabinet from a feeling of panic advises the President to take
this extreme step, in which event the President must declare an
emergency and place the country in a state of siege, then the people
have no remedy: there will be neither a judicial finding of facts,
nor will it be competent to Patliament to revise the decision for
two months at the least. The President ot the Government has
absolute discretion in the matter. But even if the President
or the Government does not think that any disorders or disturbed
conditions that may have arisen in the country or any part thereof
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are not of the gravity deserving of being called an emergency and

therefore does not bring emergency powers into, use is the execu-
tive still to be allowed to apprehend and detain persons without
sufficient cause being shown? Must we not expect the Govern-
ment to desist from such a serious measure as suspension of habeas
corpus except in a most exacting crisis involving grave danger to
the life of the community? In all demacratic countries it is found

that, in times of lesser danger than invasion by a foreign power
or an organized revolt on the part of the citizenry, ordinary

methods of government are sufficient to put down disturbances and

re-gstablish order. Why should India alone, which at any rate

aspires to be a democracy, allow the most fundamental of all human
rights to be crushed by the executive even when conditions become

mildly abnormal? Freedom of Person is -manifestly the most
fundamental right. All other rights like the right to free speech

and free assembly are rights to be enjoyed by individuals who are’
personally free. If Freedom of Person dissappears, all other rights

disappear with it, for they are but subsidiary to that basic right.

Qur constitution however places this most important of all rights’
at the.metcey of the executive even in conditions which on its own

showing are not of such a magnitude of seriousness as to call for
the exercise of emergency powers. This attack which the constitu-

tion itself makes on Personal Liberty must be resisted.

© ARTICLE 22

It is said in defence of art, 22 that this article imposes some
checks on the power to detain without trial and that for this reason
it is marginally called in the text of the constitution an article for
“Protection against Arrest and Detention in certain cases™! This
claim that but for this article the power to invade Freedom of
Person would have been wholly uncontrolled may be conceded.
But what are the checks that the article applies to this power?
They are: that the detained person should be informed of the
grounds of his detention and should have an opportunity of making
a representation against the detention order, These are at best very
slight palliatives, but look at the way in which the constitution
reduces their possible effectiveness, Clause (6) of the article says
that the detaining authority shall not be required to disclose facts
which in its opinion it may be against the publicinterest to disclose.
Ifthe representation is for the purpose of enabling a detenu to
dispel if possible the suspicions entertained against him, it is obvi-
ous that the most serious of these suspicions must not be kept by
the Government to itself. Even if the Government refers deten-
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tion cases to an independent body for a quasi-judicial inquiry, that
body cannot arrive at any considered opinion unless it is in posses-
sion of all that could be said.against the detained person. And if
the detaining authority itself is to decide which of the information
against the detenu should be withheld, the investigating body will
naturally be led to make large allowances in favour of the Govern.
ment, presumed to have much in its possession which in its
judgment is too dangerous to be placed either before the detenu
or the investigating body. The investigating body's opinion, if it
at all deems fit to offer any, will necessarily incline to the support
of the action taken by the Government,

I shall refer to another restriction which militates against a
proper consideration of the representation: it forbids a detenu
from appeacing in person or by a legal representative before the
investigating body. This restriction finds place in sec, 10 (3) of the
Preventive Detention Act, and not in art, 22, it is true, but it finds
place there because it is not ‘contrary to the constitution. It can
casily be imagined what a great handicap it will put upon the ability
of the detenu to answer charges made against him, No searching
investigation will be possible unless (i) full information is made
available; (ii) the person concerned has the right to appear in
person or by a legal representative; and (iii) he is enabled to call
evidence and cross-examine witnesses. None of these essentials of
a full inquiry is provided for either in the constitution or the
statute; if anyching, they are prohibited by law and practice, And
in the absence of them the inquiry can be purely nominal. It
should be remembered that the procedure followed in England
under Defence Regulation 18B which was-in force in that country
duting the last war provided for all these essentials.* -

* Government pmnour{cemonu oo this subject in the House of Commons
bear out this atatomont,

(i) "1 would give (the Advisory Committee) all the lnformation that we
bave at the Home Offica or the police might have about these cases,"
»=Home Secretary ( July 26, 1939). *'Tho Advisory Committee have
before them all the evidence which is in the possession of the Secratary
of State,"'—Home Secretary { Octoher 31, 1939), "Itis the invariable
practics of tho Advisory Committea to put before these persons, as
explicitly as thay can, all the facts which are known against them.'
“Detailed evidonce upon which he is beaing detalned is put to him
at the actual hearing of the Committee,"—Under Secretary {July
. 23, 1941). :

{ Continued on nmﬁz;gn)
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-, There is one provision in art,, 22 which, granting that detention
without trial is to be permitted, is of 2 progressive nature.. That
provision s to the effect that if, in cases referred to.it; the
Adyisory Board appomted for consndenng detentlon cases
comes to the conclusion that there is no suﬁcmut cause for
detention, the detention order shall be cancelled, It should
bé premised that the "wholesome effect of this p vision is
almost entirely nullified by the restrictions imposed on the procedure
for the conduct of the i mquu-y to which I have referred just now.
These restrictions cannot 'but reduce ‘any inquiry to a futility.
But even & more senous defect in the, provision is that all (Cases are
not referable to'an Advisory Board, "'In the first ‘place,” no orders
for detention for less than three months w:ll be placed before it,
Those personrs who are detained for three' months will have no
remédy whatsover; for this penod the executive will bave an
exclusive d:scretlon to shut up any Person in ‘gaol. . In the second'
place, not ‘even all persons who have the good fortune of] being
detained for a longer period will have theu- cases ‘passed tpon by
an Advisory Board, ‘Parliament has been given power to determine
which class of cases of detention, though longer in duration than
three moniths, need not be referred to suck a body. How ‘this.
power of exclus:on Parllamenf: has in fact empIOyed 50, as to make‘

T A
(Contlmud fram gm pagc ) ‘ .
(i1) "I! the Advhory Committes came to° the concluslon that in the.
: circumstances of any case thers would be advantage to the, procesdings
by the bringing out of facts and that this wounld result from legal
assistance being available, that tribunal or Committee has the right to
say that such legal assistance could be provlded....ll. is not the
Home Secretary who™ setiles whether legal assistance shall be
available or not, but the’ 'Codimittes outside,”* ‘The Advisory Com-
mittee asks & legal representative,-if the' dataines’ has giver bim instroc-
Hons, **to appear before them to give evidence on behalf of the appel-
lant or to assist the Committes: onithe appellant’s behalf 7o the
) -lnveatlgation of the facts of the case."—Home Secretary {December
10, 1940), : .

(i) The Advmory Committee can "call in any person who, in thelr
opinion, may be able to assist in elucidating the matter with.which the
Committes bave to deal.’’—Home Secretary (October 31, 1939), *'In
some cases witnesses may be available, in others not; and where
witaesses are available, it {s for.the Committes to decide whether the
"attendance of witnessss is necessary.”’—Under Secretary (February 13,

. 1941), “'Witnesses can be called, and are called in many of these
cases,"—Home Secretary (July 23,1941),. - Lo
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exclusions all-pervasive and in effectto kill the Advisory Bodrd 1
shall explain presently. But, ‘confining our attentibn to the
constitution for the' moment, ‘we have to note that the framers of
the constitution have not only excepted all cases of detent:on
for th;:ee months from the Advisory Board's jurisdiction, but have
also made Provision for extending the scope of these exceptmns at.

the discretion of Parliament. o

B THE ADVISORY BOARD o
The method here followed of | gwmg the right of access to an
appeal tribunal to soie persons and withholding it from others,
is a novel one which is not followed anywhere, In England every
deta:nee could approach the Advisory Committee ; none was “shut
qut. It is true that the Advisory Committee under Regulat:on 18B
was riot endowed with' what our’ Supreme .Court has' called
“compulaory jurisdiction” in speaking of our Advisory Board. But
that was more or less a mere ‘matter of fnrm The Home Secretary
considered himself morally bound to l;espect the AdeOry Com-
- mittee's opinion wherever he could do 5o, though in law he yas
free to depart from that opinion, 'But the important point wj:hal:
every detainee could appear before the Committee, and this
machinery of detention without trial was. set up, it should be
remembered, when Britain was engaged'in fighting for survival as
a nation, and the power. of detention was assumed for use against
suspected traitors. ' Even o, no suspected ‘person was debarred
from going to the Advisory Committee to have his case investigated,
Eite took some extraordinery powers in order to meet the threat of
the Irish Republican Army when it adopted the Offences against
‘the State Act in 1939, one of these powers being that of what our
Government ‘calls “preventive detention.™ Under the Acta body
was set up to investigate into cases of persons detained, and this
body: was also- given-power to take final decisions on':the cases
referred to it like:our Advisory Board. And: yet ho case was
excepted from its purview, Sec, 59 (3) of the Act says:

:.Any person who is detained under this Part of this Act
may &pply in writing to the Government to have his said
detention considéred by the Commission (set up under clause
Q) of the sectlon for"inquiring into detentions), and upon
such apphcatmn ‘being so made the Iollomng provisions shall

haveeﬁmthatmtomy.( femara,mmy =1 >
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(a) the Government shall forthwith refer the matter o‘E
such person's detention to the Commission;

(b) the Commission shall inquire.into’ the grounds of
such person’s detention and shall, with all convenient speed,
L r-réportﬂ:'lerebnto the vaernment' coon Lo hoa

' (c) the Minister for ]'ustxce shall fufnish to tﬁe Com-#
mission ‘such information’ and documents (relevant to. the
,subject-matter of such inquiry) in thep possessmn or, procure-

- ment, of the Governmen; or, of any Minister of State as shall

- .. becalled for by the Co;nmxss:on S , oo

.(dy" ¥f ‘the Commission : reports - that n&“ reasoziablé

‘grounds exist for the detention of such person, 'such’ person
. shall’ within one'week ‘either be reléased or be chax;ged
L 'accordmg to law wu:h ad oﬁ'ence. e a g

1l ! R

It is thus Dot inconsistent with the. principle of allowmg mvest:-
gating bodies to deliver-opinions of a binding claracter to admit
all cases of detention toTthem without excludmg any -c¢ase from
their’ scope. 1rrespect1ve ‘of the duratiorof detentxon or the nature
of the suspicions which have'caused detention.” Tt may ‘be added that -
under the laws adopted this yéar in Australia and South’ Africa for
outlawing the Communist party, scréening committees Have been
appointed; ahd these committees are also accessible €0 every person
against whom ‘action is %ekén by the’ Government. The idea to
pick'and ¢hoose' which’ our “constitution has adopted is mdeed
wholly unpreiceaented and de%oxd of Justlﬁcaflon. '
Another restraint wlnchart 22 in our constitution seeks to
impose; upon the power of the executive to detain persons in
custody is that Parliament has been given authority to prescribe
the maximum peno:l of detention. Parljament has not ‘used this
power in its Preventlve. Detentmn Act. but apart from this
any limit that it may hereafter fix on the duration of detention
can hardly be satisfactory in view of the fact to the framers of the
constitution - themselves three months’ detention, appears to be
quite negligible inasmuch as they_have left such -detenus without
any redress whatever. The imperfections of art, 22 that I have
endeavoured to point out here are grave enpugh, but .even if it
were free from them, I  would - still urge its: repeal, beqluse the
executwe cannot be allowed to;wield the weapon of habeas corpus
suspension in any condlplons but those of an acute crisis,. . -,
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PREVENTIVE DETENTION ACT

1 need not spend much time on the Preventive Detention Act.
All T will say is that Parliament by enacting it worked a miracle in
entirely evacuating the statute of the only good feature of art. 22,
A hope had been raised in the minds of some people (and I must
count myself amongst these gullibles) that though art. 22 allows
exceptions to be made to the scope of the Advisory Board's com-
pulsory jurisdiction, Parliament would make very few such excep-
tions and that in actual practice most of those who had been
detained for more than three months (the cases of persons detained
for a shorter time having already been removed from the control
of Patliament by the constitution) would have their cases inquired
into and decided by the Advisory Board. If not a regular judicial
trial, at least a verdict by a quasi-judicial tribunal (a verdict that
would be as binding on the executive as a court's finding) would
be available to them. If accessto the courts is to be cut off, this
is the best safeguard that can be devised to protect Personal Free-
dom from undue. encroachments on the part of the executive,
provided, however, that the tribunal is provided all the facilities,
or is given power { as was done in England) to provide itself with
all the facilities, that are necessary to probe every case to the
bottom, The procedure prescribed for our tribunal makes this
impossible, it is true: but putting that on one side for the moment,
the Advisory Board might have been a real safeguard if all cases

of detention of at least more than three months duration were
referred to it.

But exceptions made in the statute to the Advisory Board's
scope of jurisdiction are so wide as to leave in nothing but excep-
tions, There is not a jot or tittle of exagderation in this, All cases
of detention ordered for reasons connected with the public security
or public order have by a stroke been put out of the cognisance of
the Advisory Board by sec, 9, which defines the competence of that
body. Detention might become necessary only for the mainten-
ance of the State's existence or for the maintenance of public order
in the State. But our law says that if detention is for either of
these purposes, the Advisory Board will have nothing to do with
it. Such cases will be relegated, by sec. 12, to an inquiry by the
Government, that is to say, by the detaining authority itself. The
Advisory Board has been given, with a show of deep concern for
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Personal Liberty, the power not only to advise but to decide, But
virtually all cases of detention are taken away from the ambit of
its authority, so that in the result it can neither advise nor decide.
Is the Advisory Board then left without 2 job altogether? No, our
Parliament is too considerate to leave anyone out of work, It has
provided some work for the Advisory Board also, This body can
look into cases of those persens who have been detained for reasons
in connection with the maintenance of essential supplies and
services. Under the old Public Safety Acts, which now have been
superseded by this blessed Preventive Detention Act in so far as
detention provisions go, no one suffered loss of personal liberty on
account of any acts prejudicial to the achievement of tbis purpose.
The State Governments used to put offenders of this category before
the courts and, if convicted after a regular trial, to inflict punish-
ment on them. No State authorities ever complained that this
ordinary method of government was insufficient to deal, and deal
drastically, with those who would interfere with essential supplies
and services. But the Government of India, as it were with che
object of giving some work to the Advisory Board which otherwise
would have been left jobless, created this new ground for detention
and put the Advisory Boazd in sole charge of such cases, It almost
looks as if Parliament wreaked its vengeance on the framers of
the constitution, It seemed to say to itself: * These worthy people
ask us to do the impossible. They recognise the need for preven-
tive detention, Preventive detention becomes necessary because
cases cannot be taken to the courts. Those who shoulder the
responsibility for peace and order must themselyves determine wha
should suffer confinement, If it were not so, preventive detention
would be entirely . unnecessary. . And yet the constitution calls
upon-the executive to refer such cases to others, not for 2n opinion,
but for a final decision, Very well, we know how to get round the
constitution. - All' detentions that -could be ordered under the
Public Safety Acts we shall keep out of reach of the.profane hands
of-the Advisory Board, We shall create for its special benefit a new
type of detention éases which are now decided in the regular law
courts. The Board cannot do much harm if it deals with cases
which are dealt with at present by judicial authorities in the
ordinary way. If the body must be doing something, let it do this,
No doubt this will have'the effect of extending the field of deten.
tion, but the constitution.makers have forced such an extension
on .us, We know how to comply with such a constitution—and yet

indirectly to subvert i¢,”
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‘FRAUD AND DECEPTION

To remove all genuine cases of detention from the Advisory
Board's purview and to confine its activities, as sec. 9 does, to
cases of persons who should not besubject to detentionat all but who
have been newly made subject to it, is at best nominal compliance
with the mandate of the constitution about the Advisory Board,

. which is the sole useful provision in art. 22. Supreme Court Judge
Mahajan said as much in the A. K. Gopalan case, To hold that such a
limited function alone could be allotted to the Advisory Board by
statute is, he states, to make the provisionabout the Advisory Board
o all intents and purposes nugatory.” He adds: “Such a construc-
tion of the clause (viz, cl, 4 of art.22) would amount to the

* constitution saying in one breath thata law of preventive deten.
tion cannot provide for detention for a longer period than three
months without reference to an Advisory Board and at the same
breath and moment saying that Parliamene, if it so chooses, can do
so in respect of all or any of the subjects mentioned in the legisla-
tive feld,” He obviously meant that it was little short of trick.
ery on the part of Parliament to have produced such a statute
nullifying the whole purpose of the provision in the constitution
relating to the Advisory Board. And when I think of the Preven.
tive Detention Act, I think not so much of the utter indifference
and callousness of our Parliament to civil liberty as of the fraud
and deception which have given birth to this enactment,

Need I go any further with an analysis of the provisions of
this atrocious law? Must I point out that power to detain without
trial is enjoyed thereunder not only by the FHome Minister, but by
subordinate officials like a district magistrate, whose subjective
satisfaction as to the necessity of detention must pass muster
equally with that of the Home Minister, thus removing a check to
which great value was attached in England, viz, that each case
was considered by the Home Secretary personally before making an
order for detention? Need I say that none of the safeguards care-
fully inserted in Regulation 18B of England (e. g.. the limitation of
detention to persons of defined categories like persons of “'hostile
otigin or associations,” the virtually final disposal of detention
cases by the Advisory Committee which possessed full power to
regulate its own procedure, maintenance of Parliamantary -control
through the medium of monthly reports by the Home Secretary) is
provided in the Indian law to prevent excesses of executive action?
Aod what about the extent of application of the measure? You
know how widely and recklessly our Act is being enforced. OfF
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the English Regulation it has been said by an American writer that
“the greatest number of persons detained at any one time under 18B
was 1,428 (in August 1940); surely a trifling number considering
the state of England’s defences at that-time, By mid-1944 this
number had been reduced to about 200" In comparing numbers
we must never let it be forgotten that’ England was at’ the time
up to her neck in the biggest war knowa to humanity. Ours is a
peace record! I shall stop here; I don't think it worth while to
discuss the Preventive Detention Act any more,

THE SHIELD OF THE JUDICIARY

Amid the most distressing conditions in which we are living
.in so far as civil liberties are concerned the one source of good cheer
is the manner in which the judicial authorities are standing up to
their rights and duties everywhere, It reflects very great credit on
them, We must ever remember their services to the nation in
profound gratitude. We can easily detect a tendency amongst the
holders of the highest executive positions to cavil at the judiciary
and resent what is looked upop asintrusion on their part into a sphere
. which properly belongs to the executive. A Minister of the Govern.
ment of India is reported to have complained recently in public that
“our courts do not show enough detachment in their ardent
championship of civil rights.” What he evidently meant was that
they maintain too great a detachment from the executive and
make themselves too much of champions of civil liberty to be
anything but a cause of serious embarrassment to the Government.
I have no doubt that our judges will look upon murmurings of this
kind with the scorn which they deserve and will go oa performing
their duties without fear or favour. While we are grateful to the
judiciary for*what they have been able to do to safeguard our
liberties, we had better listen attentively to the wail set up by
almost every judge who has to handle detention cases, that the
Court is powerless to go into the truth or the sufficiency of the
grounds of detention alleged by the Government, in regard to which
the executive is the sole judge. The fact that many detenus have
been released on habeas corpus applications should not delude us
into thinking that on the main question of detention a hab_eas
corpus petition can be made. The essence of preventive detention
is abolition of habeas corpus. The relief that has so far been
obtained is on very minor points connected with the administration
of the Act, which only shows utter ineptitude and lack cff a sense
of responsibility on the part of the executive. That the Jt}dge§ in
-all States sorrowfully proclaim- their helplessness in considering
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the causes of detention is not their fault; it is our misfortune.
They are reduced to that unenviable position by the constitution
and the statute, It isup tothe people to broaden and liberalise these
instruments so that our judiciary, will be able to render full justice.
We know we are too weak to bring about this result. But let us
ot least pledge ourselves to do what little we can to educate public
opinion so that civil liberty will, be freed one day'from its tram-
mels and real natiorial security restored—and what is of infinitely
greater value—NATIONAL HONOUR,

——t ety
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writes to the Editor of the Indian Civil Libarties a
Bulletin a» follows:
a The unders:gned has read with the
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compliment you on the quality and range of
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your material.
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