Regd. No. B. 5681

Editorial Commiltee

N. M. JOSH],
S. Q. VAZE,

Vice-President and
Secretary respectively of
_the All-India Civil
Liberties Coumncsi

Edited by R. G. KAKADE, M. A, LL. B,, PH. D.,
Assistant Seorelary, Al-India Civit Liberlies Council
Office: Servants of India Society, Poona

The Indian
~Civil Liberties Bulletin

{ A MONTHLY REVIEW ]

Annual
Subscription : Re. S
Per tsue : annay 8

nainding postage

No. 63
Docember 1954

DEFAMATION OF GOVERNMENT SERVANTS

The clause in the Criminal Procedure Code Amend-
ment Bill providing for the prosecution of journalists
who make allegedly defamatory statements against public
servants is happily niow shorn of & great parlof its
objectionable features, as the clanse has emerged from the
lower house of Parliament. In ils original form the
clanss ‘had made
cognisable offence, in so far as the defamatory allegations
made were in respect of the discharge by these officials of
their public duties. This invoived arrest of the writer
without & warrant from the magistraie, soizure of his

papers and other incidents which could not but be a source .

of gerious harassment to the alleged offender, ‘with the
result that the press would be under a severe handicap in
exposing misdeeds of Government servants, which is one
of its more important duties. The Press Commission
rightly denounced the clause in that form as in its opinion
it would be an enginé of oppression of honest journaliste at
the hands of the police. ' _

The Commission- therefore suggested another course
which it thought, while affording the necessary protection
to responsible-minded -journslists, would also enable
Government to'inquire into'the truth of whab looked like
defamnatory allegations so that if the allegations were well-
founded propsr disciplinary action could be taken against
the publio servants concerned. This latter chject was dul.y
appreciated by everyone, but it was widely felt that in
order to attain it the special procedure recommended by
the Commission, or & variant of it that was recommended
by the Select Committee on the Bill, was unnecessary, agd
that there was no justification for placing public servantsin
a separate class in the matter of defamation. Government
has by an executive order only to ask the public servants
who are charged with having mishehaved themselves to
clear themselves of the charges on pain of dismissal ot
other suitable disciplinary action ( as happens in France,
'yide para. 1128 of the Press Commission’s Report ), and
the necegsity for all action by proxy will thus be avoiqed.
making it unnecassary fo amend sec. 198 of the Criminal
Procedure Code, as proposed by the Commission or the
Select Committee. ‘ -

defamation of public servants a

Government has now gone far to acoept this ponition.
In fact the emphasis now is not so much on the mindeods
of journaliats as on those of publie servants. Tho Ilome
Minister said : * He was most anxions that thoro should
be some check mot on the publications but on the publis
servant himself, Either the public servant vindicated his
character or he was dismissed or he rosigned....
Government were { in this Bill ) devising maohinery for
the purpose of purifying the gervices. ” Ho pointed out
that the normal procedure Government would adopt whoen
they saw that any serlous charges were lovelled against
any public sarvant in newspapers was that they would
ask the public gervant whether there was any truth In tho
charges, If he sald thers was none, Government would'
agk him to file a private complaint against the
journalist and clear himself of the oharges. 1f he refused, .
Government would themselves make an inqulry ond if
they found that the charges were true to any extent thoy
would prosecute the official. If the charges werefound to ba
substantiaily untrue, then of course the journalist who
made the charges would be prosecuted. The Home
Minister gave the assurance that in most cases where the
allegations made againat public servants appaared to hove
an element of truth, the public servant concerned would
be called upon to vindieate hig charaocter in a court of law
by a private complaint and there would be no need for the
Public Proseontor, as recommended by the Select Commi-
ttes, to file a complaint against this journalist, It is only in

" exceptional cases that the special procedure of the Fublic

Prosecutor setting the law in motion would be resorted to.
The Home Minister computed that such cases would be
only about 2 per cent. If the public servant “ was unable
because of transfer, iliness, ete, to appear as a private
complainant, ” then only would the Public Prosecutor he
authorized to file a publie complaint. The reason given
by the Home Minister for following the exceptional course,
viz., transfer or illness of the defamed public servant, is
not at all convineing, for, by giving the official the
necessary facilities like leave, the nacessity for not
departing from the normal courss could well bave been
avoided, Thus, although the fundamental objéction to
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the clange remains, viz., that Government servants are to
bo treated in some cages on a different footing from private
individuals In a matter in which there should be no
disorimination, ptill the scope of the objection will be very
much reduced if the Home Minlster's assurance is carried
out. .

An .encouraging_ feature of the discussion on this
<lauge of the Bill is that geveral barnk-bench Congressmen
joined withthe Opposition groups in attacking the principle
of the BHl, and in- faot all the amendments introduced,
which soften the rigour of the measurs, were moved by
Congressmen, Ono such amendment limlits the operation
«of the defamation clause to libel or printed words and

. @xcludes slander or gpoketi worde from its scope. Another
amendment provides that the publio servant alleged to be
defamed would be examined in the court as a prosecution
witness “unless the court otherwize directed in writing.”
A third amendment provides that prosecution for defama-
4ion of a publio gervant would be sanctioned by Govern-
ment and not by any lesser authority, so that prosecution
in frivolous osses would become unlikely. A fourth
:amendment provides that if the accusation brought against
# journalist is found to be- false or vexatious, the court
anight direct that compensation up to Re. 1,000 be pald to
4he aocuged. Thege amendments, it may be freely admitted,
are expected to result In making conslderable imiprove-
mment in the operation of the law,

But the clause is not limited in its scope to
Qovernment servants as the term is ordinarily understood.

. Xt extonds slso to Ministers and various other dignitaries.

! The inclusion of Minlsters in the clause is in particular

-swhally objectionable. They are not hound by the

- {3overnment Servants’ Conduct Rules to maintain silence
- meben they are attacked; they are essentially pcliticians

--and ave free publicly to answer any charges made against -

“them. They are:not liable to bs transferred to & distunt
place; making prosecution of the offending journalists
Aifficult (unless in the meanwhile they are displaced, in
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~which case they become ordinary citizens). There is not the -

_ Yeast justification therefors for them to remain in the back-

ground aud let the Publio Prosecutor prosecute the person :

whois supposed to have made. defamafory allegations
against them. They should have the . courage to. file a
mrivate complaint on their own account. Nor
.would the procedure.of compulsory complaint which
JQGoveroment intend to invoke in the case of ordinary
spublio gervants be made applioable to them. Obvicusly,
QGovernment oannot compsl them to file a private complaint
wr, in default, ask them to resign. Ministers can very well
stick to their jobs when they find that a complaint on
dheir part will be but & boomerang, and the Government's
reputation will suffer to a much more grievous extent than

svhen charges are brought against publio servants in.

mawspsapers. The one thing that mitigates the objectionable
<haracter of the defamation clause is that in most ocases
of defamation Government intemd %o make the
dofamed officials bring private complaint, but

- list,
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since this mitigation will not be available in the
case of Ministers, the improvement made in the
clause will not be effective so far as Ministers are con-
cerned. And it should be remembered that the change in
the existing law which was urged by state Governments
before the Press Commission was urged by them mainly
in order to give special protection to Ministers, and this
highly objectionable feature of the clause remains intact

in spite of the improvements made in respect of-
public servants. .

e ———

Az Ordinance-

To Validate Elections Set Aside by the Court

A Constltutmn Benoh of the Nagpur High Court qn
29th November quashed the entire olection to the Janjgir
Janapada Sabha 'in the Bilaspur district and ordered
fresh elections to be held with new elestoral rolle.

The benoh consisting of the Chief Justice and Justice
Hidayatullah passed .the above orders, accepting a
mandamus pehmon filed by Taakur Naradatba Singh, a .

resident of the area. .

The bench was of the view that since the
congbituencies in the Janapada were “ eoxtremely
re-organised " by addition and deletion of villages from
one circje to another, there was oloearly & necessity for
the preparation of fresh elec¢toral rolls and a fresh election
would have to be held. The elections of 32 members were
accordingly quashed and a direction was given to the
authorities to proceed with the preparation of fresh rolls
in the light of the observations mads.

The contention of the petitioner was that the elsctoral
divizions were to be so. constituted as to cover sbout
10,000 vokers. In doing so the Chief Executive Officer
bhad used the census figures for 1941 instead of the 1951
census figures. Also as the elections were held in 1934, -
the names of all those who wera gualifisad to ba voters on
1et January 1953 should have been included in the voters’ -
Instead of this the names of those who wers gualified -
to be vofers on 1st January, 1952, were included in
the Iist. Thus a large number of persons were excluded
{from being enrolled as voters.

In view of this judgment and similar other judgments
setting aside Janapada elections, the Governor of Madhya
Pradesh on 23rd November issued an ordinance validating
all the elactions quashed by court-orders, The ordinance
validates (i) the electoral rolls on the basis of which the
elections were held and (ii) validates the elections held
on that basis. It says on this point; *“ Notwithstanding
the order of any court to the contrary or any provision
in the G, P. Berar Local Government Act ( Janapada Act )
of 1948, or the rulss thereunder,

(a) the electoral rolls shali be and shall always be

deemed to have been validly prepared, published and
republished ; .
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(b) the electoral rolls shall te deemed to have come
into force on the date of the republication and shall
continue 10 be in force until they are revised in accordance
with the rules made in this behalf under the Act.”

Mr. Mani's Protest

On this subject Mr, R. V. 8. Mani, Secretary of the
Madhya Pradesk Civil Liberties Union, has issued thg
Jollowing statement.

The ordinance promulgated by the Governor of Madbya

Pradesh on November 23, nullifying the Full Beach
judgments of the Nagpur High Court quashing a number
of Janapada elections for want of proper electoral rolls is
a flagrant abuge of his law-making power under Article
213 (i) of the Constitution of India and itis difficult to
condemn the Governor's action too strongly.
" By declaring that the judgments * shall bs deemed to
be and always to have been of no legal efiect whatsoever"
the Governor has interfered with the due course of justice
and any person in his capacity would be guilty of gross
Contempt of Court, 1f such ordinances can be issued by
Executive fiat with impunity, with the ‘sole object of
perpetuating an sdjudged wrong™ and denying to the
pecple what is due to them by right, a day will soon
arrive, when it may openly be advocated that the Judiciary
be serapped as of no consequence. These are dangerous
potentials and no lover of freedom and democracy can
view them with equanimity.

The Governor’s ordinance, I am afraid, has set a bad
precedent for undermining the very foundations of the
Judiciary and unless the Judiciary with the help of a
strong Bar is vigilant enough to find ways and means to
protect itself from such inroads on its indepandence and
ganctity, the people will lose faith in its efficacy and the
discontent aroused thereby may readily manifest itself
through undesirable channels, For three hundred years,
the British Judiciary fought with the Executive to furtber
people’s rights and to deliver to the British people the
freedom guaranteed by the. Magna Carta ; and I believe
* that it is the sacred duty of the Judiciary in India to
follow the noble example of the British Judiciary in this
behalf.

The Governor who also professes to believe in
democracy would do well to repeal his ordinance
forthwith. Let him ot forget that the Judiciary is the
bulwark of democracy and that on the eve of his
retirement be need not earn a bad name.

Condemnation of Racial Segregation
in §. Alrica

Mr. Strydom, known to be longing to push racial
gegregation to it extreme length, has succeded Dr. Malan
in the Premiership of South Africa. This fact alone
would Bl1 one with despair as regards the siate of human
relationships in that country. On such an occasion a
glance at how even Dr. Malan's comparatively mild
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polioy is regarded by men with a broader outlook may
be useful. . ‘

The South African Government's polioy of apartheid
is provoking a storm of protest, in the counify itself aud
in the international field. A most impressive warning Ly
come fromn the U, N. Commission on the raclnl situntiw
in the Union of South Africa. In its rocond repord
the Commission has stated In forthright torma that the
policy ‘of raolul segrogation that the Unfon Government ju
following constitutes a grave threat, Internally and
externally, and that its polioy must bo a polloy of
“gradunl integration” of races. While the whites “wiil
have o jettison theories of ruoial superlority which give
a semblance of legality to polition]l supremacy,” Banlum
and ooloureds *will have to roaliso that the iden of
fraternal equallty and collaboratlon ... cannot becomo o
roality at the stroke of a moglo wand without passingg
through suoccossive stages. A policy must bo ndopted
which, being cereful to avold wounding susceptibilitlor nnd'
aocepting inevitable deluys in Implemontation, would
aim at associating the non-white masdos to nn ever-in-
oreasing extent in the politioal management of ‘the Soutl
Afriean nationpl community, of whieh they form nn in-
dispensible, irreplaceable nnd inseparable purt”, Bub the
fundomental fact is that all tho races in the ocountry
' must necessarily wend thelr way togothor ... and
“buiid an orgunic community.” It is tho only way " to
alleviate the situation and promote a peaceful rottlomont.”

In‘a debate on South-West Afrfon (which, nlthough.
it is mandated territory, the Unlon Covornment ls ‘inte-
grating in SBouth Africa ) in the U, N, Goneral Aswombly’s
Trusteeship;Commiltes, the rapresontative of Irag (which
itself was'a mandaled country and which the mandatory
country, Britain, made independent) blamod, on 12iL:
October, the Dutcl Reformed Church of South Africa in-
large part for the policy of raclal megregation practised
both in South Afrlca and South-West Africa. e mald,
it wos “'a source of pain that a church which worshipse
God and His law on earth should perpetrate a doctrine of
raoial inequality. He pointed out thot 1n other countries,
where other churches have simllarly wandered from the
basic principlos of their faiths, the impaot of opposing
raligions had served to bring them back to thelr elemental
precepts ; but It was otherwise in Bouth Afrlea, where the
Duteh Reformed Church is the only npatienal church.
that is recognised.” -

This attack was reinforced by the observer abt the
United Nations for the Commission of Churches on Inter—
national Affairs. He observed that the Dutch Reformed:
Chureh took :a definite position, endorsing the Union
Government's policy of racial megregation., The Churcl
gaid that if the apartheid policy wag adopted, sezregation
must be absolute and must include a separate residentiak
area, separate economy, and separate employment, I
addition, the Church propoged that natives no jonger be.

emploged in European homes: only thus it thought.
exploitation of one race by the other would cease.
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An official spokesman of the Dutch Reformed Church
denied this charge at Johannesburg. Ha gaid : “ It is true
that tha Duteh Reformed Churches stand for a poliey of
separate development for each ethnic group as the only
policy by which the complexities” of our multi-racial
sooiety can be overcome and justice be done to everyone,
_Ab the samd time, these churches try to give positive con-
4ent to the doctrine of apartheid,” and in any case they
ssondemn any feeling of racial superiority« of one eection
over another,”

—————

Tt is true that recently considerable efforts have been
-made to improve the standard of living of the non-Euoro-

pean peoples, the burden of whicl has been borpe mainly
by the European population. But the other gide of the

amedal should also be kept in view, The * 8un ” puts this
side as follows : -~

There is no difference in the rate of tazation, direct

or indirect. The Buropean pays more hecause he

earns more, Whose fault is this? The better paid

_jobs are reserved for Europeans only, and the Govern-

ment gets the example, Look at the proportion of

money spent on eduocation in the Cape Province, There

ara more-Coloured school children than European; yet

three times as much is spent on European education

as on Coloured eduoation. (In 1952 the educational

expenditure in the Cape was £0,947,000 for Europeans,
£3,999 for Coloureds; and £ 2,610,000 for Africans.)
Compare the railway facilities for European and non-
European; there is no difference in faree. 'A Coloured
pergon earning the spame salary as a European pays
the same tax; but when they apply for an old age

pension, the European gets a substantial amount, the
Coloured a mere pittance,

~The same paper says about the formation of group areas in
the Cape Peninsula:

. After serutinising the latest reports concerning

-applioations and representations to the T.and Tenure

Advisory Booard, one cannot help being struck by the )

utter selfishness and covetousness of certain White
groups. ... Many a respectable and God-fearing
Coloured family lived a peaceful and happy existence
until racialism raised its ugly head in the form of

:apartheid, ... Inthe Cape Peninsula... racialism
-and apartheid was not as vicious and fanatical as in

+the country, and here, at least, there was more toler- .

.ance, charity and love. .., To-day' this tranquil

.environment is being destroyed through an ideclogy

which is hated by the Coloured people.” )
©Of the attempt of the Dzpartment of Native Affairs to
gogetile Africans on * a tribal basia” in urban areas, an
Afrioan paper says: ' The Minister should know that the
tendency today among our peopie is to be united into one.
They are out to kill tribalism and racialism by every
aneans in their power. . .. ATricans interpret (tribal group-
ing) as yet another attempt to divide them so that they can
e ruled more effectively.”
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When the Land Tenure Advisory Board met at
Johannesburg some months ago to consider proposals for
creating certain group areas in that city, the Transvaal
Indian Congress lodged objections to the proposals on
bahalf of the Indian community, Besides objecting to
racial groups in principle, the Congress urged that under
the proposalg several Indians would be deprived &f their -
Tivelihood, The Chairman of the Board, howaver, refused
a hearing to the Congress, saying in effect that that body
had no interest in the proceedings. Against this ruling of
the Chairman, an appeal was preferred to the Suprems
Court in Pretoria, and this Court on 28th October seb
aside the ruling. Inhis judgment the judge said that any
pergon who might be affected by the Board was entitled
to a hearing.

COMMENTS

Renewal of Detention Law

Although the Congress Party has beeen using an
eseentially war-time measure of detention without trial
ever sinceit agsumed power after the termination of
World War II, it is not yet willing to give it up; the
detention law will now be kept in force for three more
yoars — for the present, i, e.,, up tc the end of 1957. The
Home Minister coolly said that the change he wanted in
the existing law was the simplest imaginable; 1954 to
ba altered to 1957! According to him, the Bill Le
introduced did not warrant any long disquisition on the
principle of detention without trial, and ne argument that
detention without trial was an emergency measure which
could not be justified except in a grave emergency was
permissibie, since the constitution itself contemplates
normal times! When this-
inevitably brought the retort that Art. 22 (7) which
permits detention in normal times was ablob on the
Constitution, the Deputy Spesker objeoted that such a
remark was a breach of privilege inasmuch as members
who took their seats in Parliament had sworn allegiansce
to the Constitution and a derogatory remark about the
Constitution militated against the cath they had taken !

The Home Minister pleaded that the detention law

. was “ the most lenient that could be conceived of,” and

indeed it was the opinion, he said, not only of State
Governments but of many ecompetent observers outside the
rank of Ministers that Parliament had introduced so
many safeguards into it that it had become wholly
“ inadequate for the purpose in hand, ” Not only was the
law lenient in itgelf but the State Governments also were -
* too lenjent ™ in using it, the last evidence of which was

-that there wers only 261 persons in detention at the end

of the year. The Minister was * amazed at the
moderation that had been shown in the application of the
law, " Some 250 was “ a negligible number compared to -
the population of the country * ( not even one detenu to.
& million of free peopls )| . .
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True, in West Bengal and Bombay the Preventive
Dotention Act was wused rather extensively, but the
-explanation of that was very simple: ** in Calcutta there
was & monument before which mestings of all s6rts could
be held, and in Bombay there was a great maidan which
could be used similarly.™ But on the other hand Yhers
“wera Stateg which did not invoke the Act at all. However,
‘the Home Minister would not let the sslf-restraint
-exereised by these Governments to be used asa ground
for dropping the measure anywhere. Ha maintained that
the Act hadits psychological effect and deterred people from
indulging in subversive and yiolent acts. If to-day, he
‘said, India remained a peaceful ocountry when many a
nation outside was embroiled “in turmoil and confusion, it
was toa large extent due to the mers presencs of the
-Preventive Detention Act on the statute bosk. The
inevitable conclusion’ was that the Act must be
-maintained ' if only as a bug-bear, In his good-will

-missions to Indonesia and other countries, we suppose he

“will urge upon the Governments to enact a detention law
a8 the most potent means of ensuring world peace.

If the critics apgue that detention without trial is not
permissible except in face of & grave national crisis, the
Minister is game for that argument too. He meets it by
-gaying : We have critical times ahead of us and we
cannot afford to take any risks. But his principal
argument is that prevention is always better than
-punishment, *‘ The main object was to take action with a
view to prevenfing crime, becauss it would ba much better
to take action at an early stage before trouble broke out
and people were killed.” * Any attempt to brush aside
the Act, " he declared, * will be detrimental to the State
and will jeoparadise the maintenance of law and order.

Bill to Control the Theatre

The Madras (Government has introduced a Bjll *“for

the better regulation of dramatie performances.” The Bill
tepeals the Cantral Dramatic Performances Act of 1876 in
its application to Madras State and re-¢naets its provisions,
with eertain modifications, for use In the State. The

Governmoent felt it necessary to have separate legislation
-because when, some months ago, it started a prosecution
against a troupe because, in spite of the ban it had imposed
on a drama under the Central Act, the drama had actually

been exhibited, it was compelled fo drop the prosecution

on account of the legal advice it had received, that the

Central Act would ba held to violate the Fundamental
Rights Part of the Constitution or the ground that the

law provided no appezl against a banning order that

might be issued thereunder. The present Bill was thus
thought necesgary, and it differs from the Central Act

mainly in the fact that it allows an aggrieved peraon to.

make an appeal to the High Court against an order of
) prohibition, empowering the Court to confirm, vary or
reverge tbe order appealed from.

Thus the Bill is more Iiberal than the 1876 Act, but
the definition “of objectional performance ™ in the Bill ia
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more comprehensive than that adoptod in tha old At
Whils the latter penalises only thrao olassss of dramas,
viz., those that are likely to axolta feolings of disaffootlon
against the Govermment, that ara of “ 4 sonndalous or
defamatory nature, * and that are Mkoly to " doprave or
corrupt persons present ab the performance,” the formoer
has borrowed from the Pross Aot all the six oatogorfos of
* objectionable matter * ( including seducoment of poersons
in the armed or police foreces from their alleginnoo,
promotion of hatred betweon difforent sootlons of the paoplo,
and even Ineitement to interforence with anpply of easontinl
commodities, which seems to bo monningless in the
pregent conditions whon all food-graln controls have beon
oalled off ). The present Blll adds to those ontogorios
another outegory : It deolnrea objoctionnble a dramn
* which s likely to outrage the roliglous foullnga of any
class of the oitizens of India by insulting the roligion or
the religious beliefs of that olisg. "

Indeed, it is this kind of dramn which nppeara to bhave
afforded an oocasion to the Government to introduce the
Bill. For, on 2nd Dacember, whoen a dramn ontitled

" * Rimayana " wag staged nt Madural, 1t offondod the

religious feelings of people to wuch an oxtent that thoy
resorted to picketing andon the ground that demonslrators
indulged In violence the police made a lathl oharge which
even those who were in favour of bannlng the partleulur
drama as a gross misrepresontation of Vulmlkl's oplo
described a8 wholly indisoriminate, rosuliing in the
beating, under the name of patrolling tho strogty, of
persona who were far removed from tho theatro, Tho
*“ Hindu" has given the followlng oharnoterization of
the dramas which are the headaohe of the Madruna
Government : “ Blasphemous mlsrepressntations of the
heroes of the epics which in Hinduism have the status
of soripture have of late sought mors and more the telllng
medium of the drama or the elnems, They are nggrossivoly
atheistic in tons and intolerably wulgar In language.
They are inspired by pseudo-hlstorical thesis, poli-
tical violenco or sectional anliniosities and very often
seek to stand on their head moral values whlch
are part of the very fibre of the mational being. '
Even go, the * Hindu" glves the warning that
legislation of this kind * should be hedged in with
carefully designed safegnuards against excess, since it
would be creating quite a number of new offencas."’

Mr. Mahesh Desai
It will be recalled that at the last gesslon of the
All-India Civil Liberties Conference held at Cuttack the
President, Mr, Jayaprakash Narayan, said :

It happons sometimes that when the ruling party
finds that workers of the Opposition parties are
gaining "influence in a labour area, they attempt lo
gliminate tbem by implicating them in false cawes
under fabricated charges. Recently, in a colliery
area in Bihar, a2 prominent worker has been arrested .
under a false charge of murder, and the usual
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fabrication of evidence, I am afraid, is in progress.

1 bappen to know this labour worker who isa first
class law graduate of the University of Bombay and
is one of the mildest of men-who would hesitate to
touch even a fly, 1 kpow that this case is sub

judice, and yet 1ave deliberately made this statement .

because I am sure of the injustice of the case, I

would be happy to face the coneequences for saying so.
This gentleman is Mr. Mabesh Desai, General Becretary
of the Eoyala Mazdoor Panchayat, workiog with the coal
mine workers at Jharia for the past four and half years.
He wag arrested on 20th February lasé and a charge of
mutdering, or perhaps abetting the murder of, a worker
of a rival trade union was brought against him. We
understand that the charge against bim has now been
withdrawn,

Cause of Friction About to be Removed
One of the causes that often leads to repression result-

ing in deprivation of civil liberties is the presence ina

country of foreigners engaged in subversive activities iu
the country of adoption, This threatencd to be a some-
whbat acute problem in South-East Asia, and particulariy
in Indonesia and Burma, where the Goavernments con-
{ended {hat the large Chinese population settled there was
a source of internal subversion. Happily, however, thereo
_are signe that this disturbing factor will soon be removed
from the political scene of these countries. In Indonesia
there are as many as threa million Chinese gottlers who
-¢laim both Indonesian and Chinese citizenghip, and the
Indonesian Government ptarted in December last negotia-

tiopa with the Chinese Government with a view to ending’

this dual nationality which created many complications.
But thinking that there was no easy prospect of the
Chinese population being induced to give up its Chinese
citizenship in- Indonesia, the Indonesian Government,
composed as it is partly of Communists, submitted to
Parliament on 13th November a Bill declaring that dual
nationality would no longer be recognized. The Bill
provides that “a citizen of Indonesia who is staying
- within the territory of Indonesia is considered as not
possessing another citizenship.” Indonesians who retained
double nationality would lose their Indonesian eitizenship
under the Bill. There i every chance, however, of there
being a change in this position in the near future. For
when the Burmese Premier, Mr. U.Nu, paid a good-will

vieit to Peking recontly, the Chinese Premier, Mr. Chou )

En-lei, reassured him that China would sorupulously
refrain from encouraging  or assisting the Communist
movement in Burma, He is expected also to give a further
.assurance that China would not hesitate, if necessary,
to take active measures, in co-operation with the estabjishe
ed Governmgnt in Burma, to seal the frontier and
prevent inGitration from either side. If this comes about,
the cause of peace will be greatly strengthened in Sout.h-
East Aaia,
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COMPULSORY
SELF-INCRIMINATION

Production of Incriminating Documents -
NPTICE QUASHED BY THE MADRAS HIGH COURT

Justice N. Somasundaram gquashed in the Madras.
High Court on 3rd December the order of a Karaikudi.
Magistrate issuing a notice to the accused in a criminal.
case to show cause why a general search warraot as asked
for by the police in order to search certain premises for-
obtaining some documents considered necessary for the-
prosecution of the case, should not be issued.

His Lordship held that this notice woald amount to a.
testimonial compulsion and would stand én the same-
footing a8 a summons to produce those documents there-"
by offending Art. 20 (3) of the Constitution which.
guarantees that *‘no person accused of any offence shall be -
compelled to be a witness against himself,”

This decision was given by His Lordship on a revision.
petition preferred by the accused (Swarnlinga Chettiar):

1o whom thie notice was issued by the Magistrate.” The
notice was issued on a petition filed by the local Sub-

Inspector of Police befors the Magistrate geeking a general.
search warrant to make a search of the premises of the
accused and obtain documents mentioned in the list.
attached to the petition filed by the Sub-Inspector.

I tha courge of his order, His Ldrdship observed that
before this petition was filed by the Sub-Inspector the-
accused himself was agked by the Magistrate to produce
certain documents considered necessary for the progecution
cage, On that the aceused moved the High Court to quash
that order on the ground that it was tantamount to-
compelling the accused to be a withess against himself
thereby offending Art, 20 (3) of the Constitution. A
Bench of the High Court allowed his petition  and
quaghed the order of the Maglstrate. Subsequent to that the.
events leading up to the notice now being impugned took.
place. The notice o the petitioner { aceused ) practically
amounted to stating “either he produce the documents or
else his premises would be searched” sothat in order toavoid
the search the petitioner was likely to come forward with
the production of the documents himgelf, Instead of
directly compelling the accused to produce the documents:
himself on summoas, this notice would practically have
the same effect. * This notice ‘would, therefore, amount to
testimonial compulsion and would stand on the same
footing as the sumamons to produce those documents.
This notice to the petitioner was thus unsustsinable and
must be quashed,

CRIMINAL PROCEDURE CODE

Sec. 30 by itself Not Discriminatory
SUPREME COURT'S DECISION
The Constitution Berch of the Supreme Court, on 2nd
December, dismissed an appeal filed by Mr. Budhan
Choudhry and others against a judgment of the Patna
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High Court, raising the constitutional validity of section
- 30 of the Code of Criminal Procedure which empowers
certain State Governments to invest any district or first
- ¢lass magistrate *' with power %o try all offences not
punishable with death. ™ .
The appeal arose out of a criminai trial held in
Hagaribagh district of Bihar. The police investigating
" the case firsb submitted it to a subdivisonal magistrate.
* The sub-divisional magistrate referred it to the Daputy
+Commissioner, Hazaribagh, for transferring it to a special
magistrate for trial. The Deputy Commissioner ordered
the cage to be bried by & first class magistrate exeroising
powers under section 30 Cr, P. C. Tue appellanis were
-convicted by the magistrate on charges under section 366
1. P.C.(for kidnapping or abduoting a woman to compel] ber
_marriage) and section 143 I. P. G, (for unlawful asssmbly).

“They were sentenced to five years’ rigorous imprisonment '

each under section 366 1. P. C, no separate sentence having
beon passed under section 143. On appeal to the Patna
High Ccurt, the Chief Justice held that section 30 Cr. P .C.
did not violate the inhibition of Article 14 of the Constitu-

_tion. The High Cour$ upheld the conviction but reduced
the-gentence,,

The complaint of the appellants before the Supreme
-Court was that they had been tried by a -section 30
magistrate and not by a court of sessions.

A gection 30 magistrate was enjoined by that section
to try the case brought tafore him as a magistrate aud
accordingly he would follow the warrant procedure which
was different from the procedure followed by a ocourt of
gessions.

The substance of the grievance was that a trial before

+tho Sessions Judge was much mors advantageous to the

accused person " in that he gets the benefit of the commit-
ment proceedings before a magmtrate and then a trial
before t.he Sessions Judge with- the aid of the jury or
aggessors ™, ‘

- The queation for declsmn wag whather - this apparent
discrimination " offends against the equal protection
clause of the Constitution.

The judgment held that section 30 by ‘itself did not
bring about any discrimination whatever. “ Thera is an

obvious rlassification on which this section is based,

namely, that such power may be conferred on specified
magisgirates in certain localities only and in respect of
some offences only, namaly. all offences ofher than those
" punishable with death.”

The judgment said the ultimate decision as to whether
.a person charged under section 366 shoutd be tried by a
courl of sessions or by & section 30 magistrate did not
dopend ** merely on the whims or idiosyncrasies of the
police or the executive Government but depends on the
proper exercise of judicial discretion by the magistrate
concerned.”

In the present case, the judgment eaid that “ there is
no suggestion whatever that there hasbeen abt any stage
any intentional or purposeful diserimination as against
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the appellants by the sub-divislonnl maglstrate or tha
distriot magisteate or the section 30 mgistrate who
actually tried the acoused. -

* Further, the discretion of judiclal officors 13 not
arbitrary and the law provides for revision by supaerior
courts of orders passed by the subordinate courls. In suoh
circumstances there is hardly any ground for approbending
any capricious disgrimination by judicial tribunats. *

INDUSTRIAL DISPUTES ACT

Taking over Managoment of Mill
ORDER QUASHED BY THE SUIREME COURT

A Constitution Benoh of the Suprome Court on 3rd
Dscomber allowed a petition under Artlole 33 of tho Qon-
sbitution filed by Seth Shantl Sarup, a partnor of Mossra.
Lallamal Hardeodas Cotton Splnuing Mills Company,
Hathras, for restoring possession of the mill whloh was
taken over by the Government.

The court also quashed two orders, ono passod by tho
Government of India under sectlon 3 (4) of the Essentinl
Supplies (Temporary Powers) Aot of 1946 and the cther, an
earller one, pasesed by the State Govornment under scotion
3 (f)of the U. P, Induatrial Dlsputes Aot, 1047, for bukmg
over management of tho mill,

The facts of the cage were that the mill with a capltul
of about Rs. 24 lakhs supplied by 18 partnors, all bolong-
ing to the same family, was atarted in 1921, In 1944, asn
result of differotces among the partners, one of them [nsti-
tuted a guit in the Agra civil court, The sult was dise
misged and againat this an appeal was taken to Lhe

"Allahabad High Qourt which Is still pending. Darlng the

pendentcy of the appeal a receiver was appolnted to man-
agathe affairs of the mill. Ia Fabruary 1949, tho rocolver
reported that the mill could henceforth be run only at a loss
and the court ordered it to be closed on March 19, 1949,

On July 21,1949, the U, P, Govornment passod an
order purporting to be made under saction 3(£) of the U,P.
Industrial Disputes Act, 1917, by which one of the partnors
of the firm was appointad as “authorized coniroller'’ of the
undertaking, The order authorized the sald partner to
take over management of the mill and run the undertak=
ing subject to the general suparvislon of the Dlstrict
Magiatrate of Aligarh. '

In July 1950, the petitioner, Beth SBhantl Barup, Insti-
tuted a suit in the subordinate court at Allgarh praying
for a declaration that the order of the U. P. Government
wag illegal and ultra vires and not warraated by the pro-
visions of the U. P. Act. Boon after the filing of this eult
the U. P. Legislature passed an amending Act, by whioh
the provisions of section 3 (c) of the Indusirial Disputes
Act were amended giving wider powers to the persons
appointed to manage the mill.

In 1951, the patitioner filed a patition in the Allaha-
bad High Court for a writ to quash the order of the U. P,
QGovernment. During the pendency of these proceedings
the Union Government passed an order purporting to ba
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made under gection 3(4) of the Eegential Bupplies (Tempor-
_ary Powers) Act of 1946 by which the Central Government
appointcd the same persons as the “authorised controller”
to mansge the affairs of the mill. .

The High Court on July 19, 1953, dismissed the writ
petition and thereupon the petitfoner came to the Bupreme
Ccurt, under Article 32 of the Constitution, praying for
quashing the orders of both the Central and the Btate
Governments and alleging that the suit which wase

pending before the Aligarh court could not afford him.

adequate, ¢ffective and expeditions remedy,

The main contentione of the appellants were that the
powers under the U, P, Act could be exercised only for
preventing sirike and lock-out and for the settlement of
induptrial disputes and other incidental matters, As the
mill bad already been closed prior to the passing of the
order, there was no industrial dispute either existing or
apprehended, and no question of preventing any satrike or
jock-out could arise. Under the Essential Bupplies Act,
it was stated that the exercise of ecountrol connoted the
jrening of directions under which “‘the management is to
do or refrain from doing anythipg.” It could ‘not under
any circumstance amount to divesting the management
or the owners of the property and taking it over from

them.

The judgment held that even assuming that the
deprivation of property took place earlier under the U. P.
Act and at a time when the Conatitution had not come
into force, the order effecting the deprivation which con-
tinued from day to day must be held to have come into
conflict with the fundamental rights of the petitioner as
soon as the Constitution came into foree and become void
on and from that date under Article 13(1) of the
Constitution. .

Quashing the two orders, one under the U. P. Aet and
the other under the Hssential Supplies Act, the judgment
said that the 1espondents were bound to restore the pro.
perties taken possession of by theém under these ordera to
the petitioner and his co-partners,

The judgment ordered the properties to be restored to
the petitioner and other partners of the mill as the Allaha-
bad High Court, before which an appeal is pending,
decides. The petition was allowed with oosts.

QUESTION OF BONUS

No Right to Bonus in Year of Loss

SUPREME COURT OVERRULES LABOUR APPELLATE
TRIBUNAL

The Supreme Court on 19th November held that the
employees of a concern could not, as of right, claim bonus
for any particular year in which the concern had
suffered trading loss. ' .

The deuvislon, which was unanimous, was given while
allowing an appeal preferred by Muir Milla Ltd. of Xan-
pur against a decision of the Liabour Appellate Tribunal
awarding a bonus of four annas in a rupee of the basic
earnings of the workers of the mill for 1949,
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The facts of the case weretbat Muir Mills in 1948
made a profit of about Re.12 lakhbs and declared a dividend.
of 2437, on ordinary shares, being the maximum that.
could be paid under the Public Companies ( Limitation of;
Dividend ) Ordinance of 1948 and also paid the workers.
bonus at four annas per rupee in their earnings, beingr
their full share. .

The pext year, it was stated, thé milla suffered a
tading loss of about Re. 5 lakhs. But an aggregate sum
of about Rs, 12% lakhs was brought into the balance sheet
by transferring t{wo sums under the heads of excess
reserve for taxation and reserve amoun} transferred from
the investment acocount respectively. -

The trading loss was deducted from the aggregate
amount and the balance of about Ras, 7 lakbs was shown
as profit for 1949, To this amount the balance brought
forward from the previous- year was- added and the
company declared a dividend of 2437, payable to ordinary
shareholders. The company also paid an ex-gratia bonus.
to the workers at the rate of 2 annas per rupes of their
basic earnings. .

Thereupon, the Secretary of the Suti Mill Mazdoor
TUnion, on May 4, 1950, filed a petition to the Coneiliation
Officer ( Textile) claiming that bonus for 1949 should
also be at the rate of four annag per rupee. .

The dispute was referred to the Regional Coneciliation:
Board, - Kanpur, which awarded payment of bonus at four
annas per rupee. The Industrial Court - (Textile and
Hosiery ), Kanpur, allowed the mill's appesal, and set
aside the award. The Labour Appellate Tribunal, on
appeal, substantially agreed with the Indusirial Court on
questions of fact aiid general principles of law but import-
ed considerations of “'social justice” and directed the pay-
ment of bonus at the rate of four annas per rupes.

Mr. Justice Bhagwati, allowing the mill’s appeal, said:
that dividends could only be paid out of the profits and
unless and until profits were made, no occasion or question
would arise for distribution of any- pumn as bonus among
the employees. If the working of an industrial conesrn
resulted in a trading loss, there would be no profits:
for the particular year available for distribution of
dividends, much less for payment of bonus.

The judgment said that the employees oconld make a
claim for bonus only if, as a result of the joint contribu—
tion of capital and labour, the industrial concern bad
earned profits. . If in any particular year the working of
the industrial concern hud resulted in loss there was no
basis or justifieation for a demand for ‘bonus.

Mr. Justice Bhagwati said that only the shareholders
were entitled to receive benefit out of the reserve fund and:
undistribated profits of the company and the mere fact that
dividends were paid to the shareholders out of such reserves

- and undistributed profits would not entitle the workers to

demand bonus when in faot the working of the industrial
concern during the particular year showed a loss,

On the guestion of “social justice™ whish the Tribunal
took into consideration for its decisions, the judgment
said that “sooial justice” was a very vague and indeter-
minate expression and “no clear-cut definition can be
given which will include all situations.”
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