Regd. No. B, 5681

Editorial Committee * & L3 [ ] - > A I
. noug
vnwsn | GIVII Liberties Bulletin | soessrte. s
T ! [ A MONTHLY REVIEW } Per meue : acuay §
Vice-President and including bostags
Secretary respectively of Edited by R- G. KAKADE, M. A, LL. B., PH. D., -
the All-India Civil Assistant Secretary, Al-India Civil Liberties Council No. 53
Liberties Council Office: Servants of India Society, Poona Febraary 1954

The Indian

CIVIL LIBERTY: THE “TEST OF CIVILIZAT

ION"?

BY P. R. DAS, PRESIDENT. ALL‘iNDIA CIVIL LIBERTIES (COUNCIL.

The term “civil 1iberty” has, of course, a wider con-
notation than the term “personal liberty,” though personal
liberty is the most important aspect of oivil liberty. The
term also includes (1) the right to freedom of speech and
expregsion, (2) the right to assemble peaceably and
without arms and (3) the right to form associations or
unions.

What is “personal liberty” ? The subject is so con-
nected with the conception of the “Rule of Law,” an ex-
pression made memorable by Prof. Dieey in his “Law of
the Constitution,” that it iz impossible to deal with the
one without referring to the other.

“ Rule of Law "

The “Rule of Law” means that “no man is punish-
able or can be lawfully made to suffer in body or goods
except for a distinet breach of law established in the ordi-
nary legal manner before the ordinary courts of the land.”
In this sense, as Prof. Dicey explains, the “Rule of Law"
is contrasted with “every system of government based on
tho exercise by persons in authority of wide arbitrary or
discretionary powers of constraint. ” It means the abso-
lute supremacy or predominance of regular law—lez terrae
.of Magna Carta—as opposed to the inflaence of the arbit-
rary power and excludes the existence of arbitrariness, of
prerogative or even of wide discretionary authority on the
part of Government.

There iz no particular statute in FEngland which
embodies the principle of the “Rule of Law,” because the
British Constitution is not a written Constitution. It was
not created at one stroke, It has grown from precedent to
pracedent. It is the result of long struggles carried on in
the courts of 1aw on behalf of the rights of individuals.

“Pgrsonal liberty,” therefore, means a person’s right not -

to be subjected to imprisonment, arrest, or other physical
.coercion in any manner that doss not admit of compleate
justification in a court of law under the ordinary law of
the land. This security is provided in England by the
.colebrated writs of Habeas Corpus and the Habeas Corpus

© This article appeared in the Republic Day number of the
“Statesman.”

Acts. The writ is an order issued by the court oalling
upon the parson by whom a prisoner isalleged to be kopt
in confinemeat to bring such prisoner bufore the court, Lo
lot the court know on what ground the prisoner is eonfin-
ed, and thus to give the court an opportunity of dealing

. with a prisoner according to law,

The right to the writ of Habeas Qorpus, of oourse,
existed at Common Law ; but not only the Crown officers
but also the judges, at a tims when the jndependence of
the judges had not baen secured by law, could have ree
courss to devices to frustrate the writ. Every student of
English history knows that there was an intense struggle
involving the liberty of the subject and its vindieation
against arbitrary and unlawful power in the seventeenth
century which culminated in the famous constitutional
Charters, the Petition of Right, the Bill of Rights and the
Act of Sattlement, which togsther with Magna Qarta forn
the four great charters of British liberty,

In 1679 the celebrated Fabeus Corpus Ast wag passed
in order to make evasion impossibie either for the Crown
or for the judges. The Act of 1679 applies to persons
imprisoned on & charge of crime. A subsequont Habeos
Corpus Act passed in the reign of George III applies
to persons deprived of liberty otherwise than on a
criminal acousation. These two aots were passed to meot
all the devices by which the effect of the Common Law
wrib could be evaded or invaded.

Habeas Corpus

The whola history of the writ of Habeay Corpus shows
what attention was paid by Parliament to modes of
procedure by which to secure respect for a legal right. It
has been pointed out that the Habeas Corpus Acts are
essentially procedure Acts. Their object was to improve
the legal mechanism by maans of which the acknowledged
right to personal freedom may be enforced. The Rule of
Law is a rule of Common Law ; the Magna Carta did not
bring this law into existence ; §t merely affirmed that it
existed from time immemorial. But the great problom
for constitutional lawyers was to sea how this right could
be successfully asserted, and to invent a procedurs which
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wculd make it impossible for any persons to be detained
in priscn except in accordance” with the law of the land.
Tie Habeas Corpus Aets achieved this end.

The most important point to remember in this
copnexion is that civil liberty in Great Britain is not
bhased on any fundamental laws which are, like the
Congtitution of the United States of America, specially
entrenched against tbe normal process of repeal and
amendment, There are certainly great constitutional
documents like Magna Carta (1295), the Petition of
Right (1627), the Bill of Rights ( 1688 ) and the Act of
Settlement (1700), with which  Parliament would
hesitate to tamper, because their historical value entitles
them to peosuliar reverence. There is nothing, however,
to prevent Parliament from passing a preventive detention
act, though one may assert with confidence that Parlia-
ment will not pags such an act except in time of war or
rebellion within the realm.

Two Instances

I will quote two striking instances in support of my
aesertion. It will be remembered that during the last
Great War Parliament gave power to the Execuftive
Government to detain persons without trial. Before the
war formally came to an end, but after it became quite
clear that all danger had passed, Mr, Herbert Morrizon,
the Home Secretary, decided to release Sir Oswald Mosley
and his wife. There was opposition to his proposal, and
the Prime Minister had to intervene in the matter. His
lotters to the Home Secretary published as Appendiz F in
Volume V of bis great work, * The Second Great World
War *, make interesting reading. These letters ought to
be read by everyone interested in ecivil-liberty. ( They
were published in the BULLETIN at pp. 1i:172-3.)

In his letter dated Nov, 21, 1943, he pointed out that
* the power of the Executive to cast a man into prison
without formulating any charge known to the law....
... 8 in the highest degree odious, and is the founda-
tion of all totalitarian Governments, whether Nazi or
Communist. It is only when extreme danger to the State
can be pleaded that this power may be temporarily
agsumed by the Executive, and even so its working must
be interpreted with the utmost vigilance by a Free Par-
liament. ....Extraordinary powers assumed by the
Executive with the consent of Parliament in emer-
gencies should be yielded up when and as the emergency
declines. Nothing can be more abhorrent to democracy
than to imprison a person or keep him in prison because
he is unpopular.” And he added, * This is really the test
of civilization.”

In his lettor dated Nov. 25, 1943, he says as follows :

*‘ These powers were conferred onus by Parliament
because of the dire peril of the State, and we have to
administer them in accordunce with the prineiples of
humanity. ... On no account should we lend any
countenance to the totalitarian idea of the right
of the Executive fo lock up its political opponents
or unpopular people.”
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Attlee’s Reply

The next instance I have in mind is that which is
furniched by Mr. Attlee’s reply to a question put by Sir
‘Waldron Smithers in Parliament at a time when thers
were labour disputes of a serious kind in England ang
there were acts of sabotage on a wide scale. Mr. Attlee
was agked to introduce anti-Communist legislation on the
lines of that in India and France. He refused to do so;
and he said: “I do not know whether Sir Waldron bag
studied the somewhat drastic measures tha{ are being
taken by provincial Governments in India and whether
he and his party generally support the power to detain
without trial on suspicion of subversive activities, and a
number of other things which are generally regarded as.
rather dangerous here.”

It is obvious that the democratic conscience of
Enogland will not permit preventive detention in times of
peace. *In the Constitution of this country,’ observed
Lord Wright in Liversidge v. Anderson, ** there are no-
guaranteed or absolute rights; the safeguard of British
liberty is in the good sense of the people and in the
system of represenmtative and responsible government
whieh hag been evolved.”

. Liberty of Press

So much for personal liberty in Great Britain.

So far as the right to freedom of speech and expression.
is concerned—and the liberty of the Press falls within this
category—it may be said at once that in England and
America, this right is subject only to the law of Libel. “The
liberty of the Press,” says Lord Mansfiald in Rex . Dean
of 8t. Asaph, * consists in printing without any previous
licence subject to the consequences of law.” * The
Law of England,” says Lord Ellenborough, in Rex ».
Cobett, “is alaw of liberty and comsistently with this
liberty we have not what is called an imprimatur; there
is no such preliminary licence necessary; but if a man
publishes a paper, he is exposed to the psnal consequences,
as he is in every other act, if it is illegal.”

These dicta show that the liberty of the Pressis a
mere application of the Ruile of Law—of the general
principle that no man is punishable except for a distinet
breach of the law established in the ordinary maener in
the ordinary courts of law. This principle is wholly
inconsistent with any right on the part of the Government.
to require the Press to take out a licence or of the right to-
impose censorship and with the further right to demand
a preliminary deposit of a cerfain sum of monsy as a
gecurity for good behaviour and with the right to forfeit
the security in certain circumstances. As it has been
pointed out, such checks and preveniive measures are
inconsistent with the pervading principle of English Law,
that men are to be interfered ‘with and punished, nob
becauge they may break the law, but only when they
have committed some definite assignable legal offence.

The right to assemble peacesbly and without arms—
that is to say the right to hold public meetings—stands on
the same footing. The subject enjoys no statutory or gua~
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-ranteed right in this respect and the problem has to be
-golved by the application of the Rule of Law, The right of
-ssgembling is nothing more than a yesult of the view
taken by the court as to individua) liberty of person and
.individual liberty of spesch, If A, B, C, D and hundreds
of others have the liberty to say whatever ho or she likes
-80 long as he or she does not say anything which brings
them, or any of them, within the mischief of the general
law, they must have the right to assembleand gay
whatever they like, subject to the law of the land.
.Interference, therefore, with a lawful meeting is not an
invasion of a public right, but an attack upon the
individual right of A or B and must generally resolve
Adtself into a number of assaults upon definite persons,
“members of the meeting. This principle was established
in the case of Beatty +. Gillbanks { L. R.9 Q. B. D. 308).

U. S, A. Constitution
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So far as the right to form assooiation or unjon is
concerned, the position is exactly the same. The testis
whether association or union has been formed for a
lawful or unlawful purpose.

To sum up : the right to civil liberty in Great Brituin
is in no sense a guarantesd right, but rests on the good
sense of the people. It is a Comumon Law right ; but as
British Parliament is a soversing body and is subject to no
constitutional limitation, it may legislate to take away
thoserights. But one may assert with confidence that the
democratic conscisnce of England will rise in revolt if
any attempt is made by Parliament to deprive the subjeot
of his oivil liberty exoept when the country is at war or is
in dire peril, As Sir Winston Churohill pointed out,
* this is really the test of civilization. ™

PROPOSED CURB ON THE PRESIDENT'S TREATY POWER
AS AFFECTING HUMAN RIGHTS AND OTHER TREATIES

I—ORIGINS OF THE BRICKER AMENDMENT

The proposal, introduced in the Senate by Sanator
-Johu W. Bricker of Ohio, for amending the Constitution
40 as to impose crippling limitations on the President’s
{ and the Senate's ) treaty-making power is & proposal in
which all persons of whatever country, who are interested
in civil liberties, should take a prefound interest. For the
proposal, though it is in the name of Mr. Bricker who is
himself one of the most prominent of the remaining isola-
tionigts in the United States, has really been initinted by
the reactionary lawyers in the American Bar Association,
who, alarmed by the probability that the United States
would sign the Human Rights Treaties of the U, N, and
other international agreements, put up Mr. Bricker to
-propose a bill which, if carried, would in effect make all
treaties subject to the same constitutional restraints that
limit the application of statutory law. Mr. Bricker wrote,
dn defepding his bill :

So long as the treaty-making power was confined
to ite traditional function, the dangers attached to
that power might have been regarded as remote. But
after the United Nations was formed, the treaty power
wag put to a revolutionary use. Instead of using
treaties to regulate external relationships betwean
sovereign nations, tha U. N. and many of its speciali-
sed agencies seized the treaty power as an instrument
of legislation on matters of purely domestic concern.

"He and the American Bar Association areso sovereignty-
-conscious that they would nof tolerate any outside bedy
1like the U. N, to interfere in the loast with the policies of
the TUnited Siates by means of treaties ajthough fhere
would be no compalsion on the United States to adhere to
any of these treaties and accept any of the obligations

imposed by them, Mr, Bricker wrots scathingly of the
United Nations that " reactionary one-worlders wore
trying to vest legislative powers in,.. non-electod
representativesof the U. N. Socialist-Communist majority,”
Acting on this hypothesis, the Bar Asgociation formnlly
oppesed ratification by the U, 3. of the Genocide
Convention adopted by the U. N.in 1949 on the ground that
it represented un intrusion into the domeslic jurisdiction,
because under the convention “an International
Criminal Court would permit Amerjoan citizens to be tried
abroad for ¢rimmes committed in the United Statos, "
The U, N. Declaration of Human Rigbts of 1948 and
the two Covenants based thereon, which are yet in the
making, are the chief causes of the Bricker amendment.
The sponsers of this amendiment were particularly exercised
when Mr., John P, Humphrey, Director of the Division of
Human Rights of the U, N, wrote :

What is now being proposed ( in the Covenants )
is, in effect, the creation of gome kind of supra-
national supervision of , ., relationships betwaen the
state and its citizens.

How could Mr, Bricker and men of his {lk bear with this
kind of outside supervision? They therefore decided topress
for this prohibition, among others, that " no treaty shall
authorize or permit any international organization to
supervise, control or adjudicate rights of citizens of the
United States enumerated in the Constitution or any other
matter essentially within the domestic jurisdiction of
the United States. " ( This prohibition is now embodied
jn sec. 3 of the revised version of the Bricker bill.)
They also insisted on an amendment of the treaty clause
of Art, V1 of the U. 8. Constitution which states that a
treaty is the ‘'supreme law of the land,...anything in
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the constitution or laws of any state to the contrary no‘t-
withstanding.” (This is now being given effect toin
'gec. 3 in the Bricker billin a most drastic manner by
virtually giviog to the states the power of nullifying
treaties impinging on their local jurisdiction.)

The bill has thus extremely far-reaching results, it
would indeed paralyse the conduct of all foreign relat.ion_s
and is thus & grave matter for politicians. But because 1t
would slam the door on Human Rights Treaties and
similar other international agreements, civil 1iberties
organizations must feel spacial concern about'it.

IL—SUPREMACY OF TREATIES

Having stated the importance of the provisions of the
Bricker amendment to students of civil liberties problems,
wo shall now analyse the salient features of the amend-
ment. Sec, 1 reads : ‘

A provision of a treaty which conflicts with this
Constitution shall not be of any foree or effect.

Thias seotion is really declaratory of the present state of
constitutional law; it would effect no substantial change in
the Constitution. But its inclusion in the amendment has
the effect of producing a wholly wrong impression on the
public mind as if in the United States the provisions of
any treaty made with foreign nations override the Consti-
tution itself. However, this is not truesat all; the Con-
gtitution stands above all treaties and any provisions of
the latter which are inconsistent with the Constitution will
automatically have to give way. But becauge of Art, VI,
sec, 2, some people have formed the impression that a
treaty is superior even to the Constitution itself ; for the
Article says !

This Constitution, and the laws of the Unitad States
which shall be made in pursuance thereof, and all
treaties made, or which shall be made wunder the
authority of the United States, shall be the supreme
1aw of the land ; and the judges in every state shall
be bound thereby, anything in the constitution or
1aws of any state to the contrary notwithstanding.

This * supremacy ” olause have led many people to
believe {(and we find that in India this belief is very wide-
gpread) that a treaty has an even higher standing than
the Constitution. But that is an interpretation whioch is
not supported by any writer on the Constitution or by any
judge. The true interpretation is that though the scope of
the treaty-making power is very extensive, a treaty is still
gubjact to the provisions of the Constitution. For instance,
Burdick says in “The Law of the Ameiican Constitution'"

It also seems clear that the national Government
cannot do by means of a treaty what it is expressly
forbidden in the Comstitution to do at all. Thus it
would seem that it could not by treaty abolish the
writ of habeas corpus, or institute bills of attainder,
or levy a capitation tax except in proportion to the

census, or tax exports from a state, or give preference:
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to the ports of one state over those of another, or pro-
vide for titles of nobility. Nor could it by treaty
establish a state church, or provide for promiscuous
gearches, or do away with indictments or jury-trials
in criminal cases, or do any of the things forbidden
in the first amendments.

This view has found expression in a number of
Supreme Court judgments, For example, in Doe v. Braden,.

16 How. 635 (1853), the Court declared :

The treaty is therefore a law made by the proper
authority, and the courts of justice have no right to
annul or disregard any of ifs provisions, unless they
violate the Constitution of the United States.

In the Cherokee Tobacco cage, Boudinot v, United
States, 11 Wall. 616 (1871), the Court observed :

1t need hardly be said that a treaty cannot change

the Constitution or be held valid if it be in violation

of that instrument. . !

In Ds Geofroy v Riggs, 133 U. S, 258 (18%0), the
Court said :

1t would not be contended that it (the treaty power)-
extends uwo far as to authorize what the Constifution
forbids, or a change in the character of the govern-
ment, or in thatof one of the states, or a cession of
any portion of the territory of the latter without ifs.
consent.
No treaty has yet, in iis history of 165- years, been
held void by the Supreme Court; but that is only because
the President would never think of negotiating and the
Senate would never ratify a treaty any provision of which
contravenes the fundamentsl principles of the Constitution.
There i3 bowever no reason to believe that the Supreme
Court would hesitate for a moment in declaring such
a provigion unconsbitutions), as was indeed indicated in
Thomas v. Gay, 169 U. S. 264 (1898).

If then a treaty is as subservient as ordinary legisla—
tion to the guarantees of the Constitution, what does the
“ supremacy ” clause mean? It only means that treaties
are on the same level (in respect to internal law )
as an act of legislation. Both are declared by the
clause to be the supreme law of the land, but both ave
egually liable to be upset by the Supreme Court if
repugnant to the provisions of the Constitution. In The
Head Monay Cases, Edye » Robertson, 112 U. 8. 580
(1884 ), the Court plainly declared that ' a treaty with
a foreign nation can become the subject of judicial cogni-
zance in the courts of this country, * From the equality of
a. treaty with a statute follows the consequence that a
treaty can change a prior act Congress, and an act of
Congress can change a prior treaty. It was said in Hijo
v. United States, 194 U. 8, 315 (1904) : ** It is well settled
that in case of a conflict between an act of Congress and g -
treaty—each being equally the supreme ;law of the land—
the one last in date must prevail- ”
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III—THE " WHICH CLAUSE "
See. 2 of the Bricker bill reads as follows :

A treaty shall become effactive as internal law in
the United States only through legislation which
would be valid in the absence of a treaty.

“The Constitution at present vests in the President the
power to make treaties * with the advice and consent of
the Senate, " which means that a treaty can only ba rati-
fied by a vote of two-thirds of the Sanators present. In tha
case of treaties that are self-executing nothing further
need be done to give them effect. But in the case of other
treaties supplementary legislation is required in order to
implement them. Mr. Bricker's proposal means that no
treaty would be automatically operative and that ail
treaties would have to be followed by the necessary enabl-
ing legislation. A traaty would be nullified as internal
Jaw unless it is re-enacted as a statute by both Houses of
Congress. This would be an exceedingly cumbersoma
process even in normal times, unnecessarily delaying the
makiog of treaties, and must be utterly impracticable in an
emergency requiring prompt action to be taken. But this
is not the most:formidable objsction to it. The fatal defect
of the secheme is that it would allow a treaty to be re-enacted
as a statute only if the subject fell within the legislative
jurisdiction of Congress, That is to say, if a treaty
affects any of the subjects which are within the
jurisdiction of states, Congress would be constitutionally
incompetent to pass the statute which under the proposal
would be required to make the treaty effective, unless the
treaty had the approval of the states’ legistaturas,

This would be a revolutionary change; it would
render the making of treaties not only difficult but weil-
nigh impossible, For there is hardly any treaty which
does not affect any patt of the legislaiive area which the
Constitution has reserved to the states. And it is in view
of this fact that the Constitution has vested the whole
treay-making power in the national Government and hasg
provided in the “ supremacy " clause of Art. VI that
“ the judges in every state shall be bound ( by the treaties
ratified by the Senate), anything in the constitution or
laws of any state to the contrary notwithstanding. ™ The
states can exercise their influence on trealies only
through their representatives in the Senate, bub as states
they have no locus standi in the making of treaties. The
necessary consequence of this supremacy is that a treaty
may invade the field of reserved powers of the states even
though an act of Congress passed in the ordinary way
cannot have that effect. Mr, Elihu Root has thus
deseribed the corstitutional position :

The freaty-making power is nof distributed ; it is
all vested in the national government ; no part of it
is vested in or reserved to the states. In infernational
affairs there are no states; there isbut one nation,
acting in direct relation to and representative of
overy citizen in overy state. Every treaty made
under the authority of the United States is made by
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the national governmont as the direst and sule

representative of every oitizen of the United States.

( There can of course ba a colourable exoreiss of the

treaty-moking power. ) But so far as the roal

exercise of the power goes, there can be no question of
state rights, because the Constitution itself, in tho
mosb explicit terms, has precluded the existence of
any such question,
It follows that state oconstitutions and state laws must
give way to the stipulntions contained in a treaty entered
into by the President and Senate, and the Supreme Court
has so decided in 8 number of cases, the first in the serles
being Ware v. Hylton, 3 Dall, 199 (1797), in which Justico
Chase said in most unambiguous terms 3
A ftreaty can totally annthilate any part of the
coostilution of any of the individual states that is con-
trary to the treaty. ... A treaty cannot be the supreme
law of the land, that is, of all the United Stutes, if any
act of o state legislature oan stand in its way. If the
constibution of a state must give way to a treaty and
fall before it, can it be questioned whethor tho less
power, an act of the stute leglslature, must not be
prostrate ?

That & treaty can trench upon the states' leglslative
field whereas ordinary legielution pnssed by Congross
cannot do 8o was strikingly demonstrated by the dsoision
given by Justics Holmes in Missouri ». Holland, 252 U. 8
416 (1920). In 1913 Congress passed a law regulating
the shooting of migratory birds. Two federal courts in
1914-15 held the law unconstitutional on the ground that
inasmuch as the statute provided for federal instead of
state control, it exceeded the powers of Congress as listed in

_the Constitution, The statute excoeded the constitutional

power of the federal Government, bscsuse the statos
retain the police power ovar their internul affuirg which au
govereign nations they possessed prior to the adoption of
the Constitution, The Executive then ontored into a
treaty with Canada and Great Britain which depended for
enforcement on thig federal conirol, Congress theraafter
re-pasged the earlier measure and the Supreme Court
sustained it in a unanimous decision. * The nub of this
finding was that a ratified treaty which is given the status
of a ‘ supreme law of the land * by the Constitution, can
enlarge the Iegisiative powers of Congress beyond those
specified in that document. In other words, the Court
concluded that conflicts between the section that limits
these powers and the section that makes treatles
the supreme law of the land can be resolved in favour of
the latter if legislative expansion is required for a
‘ proper and necessary ' law to put a treaty in operation. ™.
Thus Congress was deemed to have acquired & new power
when the treaty became the * supreme law of the land. ™

It has been pointed out by the Administration that
twelve out of the twenty-three treaties approved last yoar
by the Senate involved subjecta which might trespass on
the domain of stafes’ rights and would have been impossi-
ble to negotiate under the Bricker amendment ** unless
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each of the forty-eight states separately agreed to the
treaty, " and that such a multiple agreement ** would
be impossible of accomplishment.” It would result in the
substitution, in contravention of the clear intent of the
Constitution, of the discordant voices of forty-eight
separate state governments for the single voice of the
national government,

Even under the confederation which was in force
before the present Constitution was adopted the Articles
of Confederation provided that * the United States in Con-
gress assembled (had}, ., the sole and exclusive right and
power ., ,, of entering into treaties and alliances.” Bui
the trouble with this Article was that the nationsal govern-
ment formed at the time bad no power to make state
governments enforce the treaty obligations which had been
undertaken, The Bricker amendment would be a reversion
to the state of things which existed then and to remedy
which the Copstitution of 1787 was adopted.

IV.—U. N. TREATIES
In section 3 of the Bricker amendment it is provided
that ;

Congress shall have power to regulate all Executive
sgreements with any foreign power or international
organization, All such agreements shall be subject
to the limitations imposed on treaties by this Article,

This means that Hxecutive agreements shall become
effective as internal law only through positive action by
Congress, and that again gubject to the * which clause
giving the individuals states a veto over the agreements.
This section is mainly directed against the TUnited
Btutes acceding to U, N, Treaties like the Hluman Rights
Covenanfs and the Genocide Convention. But even in
regard to Executive agreements which it is within the
power of the President to bring about by himself, it is
clear that that power must reside in the President in cases
where speed and flex{bility are of the utmost importance
As a committee of eminent lawyers has well put it :

Under such confinements (of see. 3) the President
would be demoted from the spearhead of our foreign
polioy to only a figurehead. Our country would find
itself in a position where there would be no one who
could act in foreign affairs on matters of urgency
and dispatch.

And the American President, it should be remembered
iz not meyrely the head of the State but algo Premisr and
Commander of the military forces.

NOTES

Censorship of Motion Pictures
OBJECTIONS OF CENSORS T0O VAGUE
Following the memorable decision in the * Miracle”
case, Burstyn ». Wilson, 343 U, 8, 495 (1952) ( vide p. ii :
136 of the BULLETIN ), in which the Supreme Court of the
United States, overruling the earlier decisions to the
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contrary, declared that motion pictures were within the
ambit of the constitutional protection of free speech and
press, aven though their prodaction be a business conduct.
ed for profit, the Court on 18th January reversed the
decisions of the supreme courts of New York and Ohio
and held that the ban imposed by censors on a French
film “ La Ronde™ and on *“M " respectively was un--
constitutional, The objection to * La Ronde ™ wag that it.
depicted amorous adventures in old Vienna and was.
immoral and the objection to “ M " was that it was based
on murder and gangsterism and that it tended to incite to-
crime,

The “Miracle ” had besn barred by the censors from
public exhibition on the ground that the picture was.
* gacrilegions,” and the Supreme Court ruled that the
term ‘‘sacrilogions,” as used in the New York statute
was unconstitutionally vague. Similarly, in the instant
cases, the Court held that the laws under which New York.
and Ohio had refused licenses to show the films did not.
provide definite standards of what constituted an * im-
moral " picture or one that “incited” to crime and they
therefore violated the congtitutional guarantees of free
speech and press.

In the 1952 case the gquestion was left open whether
a state might establish a system for the licensing of
motion pictures and refuse a license on account of the
contents of & picture under a clearly drawn statute. In
the same way the present deocisions have also left the
question open, In these cages the Court was invited fo-
rule that all eensorship of motion pictures prior to public
exhibition was unconstitutional; but the Court did not go-
80 far, obviously because it is averse to laying down
absolute rules where if is unnecessary %o decide any parti-
oular case, and presumably bscause it would uphold a ban.
on patently obscene pictures, Nevertheless, Justice
Douglas indicated in a concurring opinion ( and Justice
Black joined him in this ) that he would outlaw all prior
cengorship of movies. He wrote:

The argument of Ohio and New ,York that the
Government may establish censorship over moving
pictures is one that I cannof accept, The First and
the Fourteenth Amendments say that Congress and
the atates shall make *“‘no law™ that abridges freedom
of speech or of the press,

In order to sanction a system of censorship I
would have to say that “no law” does not mean
what it says, that “ nolaw"” has to be qualified to
mean * some ” laws, I cannot take that step,

In this nation every writer, actor, producer, no
matter what medium of expression he may use, should.
be freed from the censor,

In the “*Miracle™ case too Justice Reed, while concur--
ring in the Court's decision that the film was not of a
character that the First Amendment permitted a state
to refuse a licence for its exhibition, had jntimated that
the issue of a state establishing a system of the licensing.
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of motion pictures was “not foreclosed” by the Court's
decision in that particular cass.

Although the issue of pre-censorship as a matter of
principle has thus been left undecided, it is felt that the
present ruling meant the “death knell” of state cevsorship
on such grounds as immorality and criminal incitement
and that state censors would hereafter be extremely wary
of refusing licenses on these grounds, Moreover, it is felt
that sinoe piotures that could be declared obscens would
bardly be submitted to the censors, thers would now
remain very few grounds upon which boards of ¢ensorship
might exclude movies from public view and that therefore
practically all restraints on the showing of pictures would
be removed,

Aliens cannot be Denied Exit

WITHOUT A FULL AND FAIR HEARING

An important decision defining the rights of aliens
has been handed down by the U. 8. Court of Appeals in the
District of Columbia. It holds that under the Passport
‘Ack an alien is entitled to a full and fair hearing befote
permission to leave the country can be denied him,

A Chinese student, Han-Lea Mae by name, went to
the U.S. A in 1947 as a temporary visitor under the
sponsorship of the then Nationalist Government of China.
He studied at the University of California for four years
.and thereafter he wished to return to his native land.

He was then called into talk to an Immigration.

Inspector, subsequent to which he was denied permission
4o leave the country because he had *' seientific knowledge
and training” which ' might be utilized by Communist
China.” During his interrogation he was not advised of
his right to have counsel.

The refusa] was made under the McCarran-Walter
Immigration Act, which continnes the emergency powers
of the Pasgsport Act to deny exits of aliens during a
declared etate of emergency. A U, B, District Court Judge
sustained the action. .

In reversing this decision, the Court of Appeals
affirmed Mae's vight to seek the fair hearing guaranteed
under the Fifth Amendment. The court referred to a past
Bupreme Court decision that an alien is so entitled if he
is a “lawful permanent resident” of the U. 8. S8aid the
Court of Appeals :

We do not think that the Court intended, by using

the word “permabent”...to hold or imply that a

regident alien, in order to be entitled to Fifth Amend-

ment protection, mwust intend to spend his life here.

The statement was carefully worded to fit the case in

hand and was not intended, we think, to limit consti-

tntional protection to an alien whose residence ia
permanent in the strictest sense of the word.
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Un-Amsrican Activities Committce
AND THE FIRST AMENDMENT

A surprise move was taken by two mombors of tho
staff of the .Harvard Uuiversity, Professorsa Wondsll M,
Furry and Leon J. Kamin, when thay appsaredon 15th
January before Senator MoCarthy, sitting #3 a one-man
sub-commitiee of the House Un.Am:rioan Aotivities
Committee engaged in queationing paople wbout Commu-
nist affiliations,

Horatofore most of the persana summoned hy the
committes took refuge behiud the Fifih Amendment's
privilege agninst self-inorimination nnd jnat refused to
answer the questions put to them, Tnoy did so malnly
bacause it was thought that the Supreme Court, In rofus-
ing to review the lower courl’s raling in the * Hollywood
Ten ™ oase of 1948 thnt the questions put to the screun-
writers were proper, wag of tha view thnt refusal to
answer such questions could not ba covered by the Wieas
Amendment invoked by the screen-writers.

Professors Furry and Kamin too had pravieusly taken
their stand, when they appeared before the larger
committes, on the Fifth Amendment, -and, like
others who did so, they wore not cited for contempt.
But now they waived the Fifth Amendment and deolared
they were now willing to diseuss thelr porty aotivitios.
Both admitted thatthey were at one tiine members of the
Communist Party whish they hadeincs left, but rofused
to answer when asked if there were any other Communiats
on the staff of the University. Professor Wurry wang
further and gaid about half a dozen Communists were
asgooiated with bim but refused to name them when
ordered to do #s0 by Sevator MeCarthy. He said :

I do not think that my duty to my country requires
me to become a political informer. I am not secking
to protect the guilty from prosetution; I wish merely
to secure the innocent from persecution,

Both Professors said that they would disclose names only
if convinced that the person invoived was guilty of &
substantive oriine—such as espionage, trenson or sabotnge
~but that they would not do so in *political cages.”

Senator McOarthy threatened to send them to jali for
contempt, but they dared him to do his worst,

Individual Liberty and Nationa! Security
“REDS’ STRORGEST FOR I8 DISUssION, Not TaBoos"”

In connection with the bi-centennial of the Columblia
University a conference of scholars of many countries
was held, at which the problem of “the right te knowledge™
in the light of the security requirements of the community
was discussed for three days last month, and at this con.
ference Sir Hartley Shawoross, former Attorney Genera) of
the United Kingdom, made a notable contributfon in which
he related how his country desit with the menace of com-
munpism which faces most of the countries. He referred
in his paper to the "evils and fallacies of communism. and
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stated that{Englishmen {clt that the best way of demon-
strating such weaknecsses was not by tabocs that drove
ccmmunism underground but by objective examination
and discussion,

Summing up the general attitude in Britain, Sir
Hartley eaid that in the face of the Communist conspiracy

“ we bhave refused to allow curselves to be stampeded by

fear,” that all parfies agree that repressive measures
would make “the danger to our way of life fbe greater,”
and ihat, '‘ on the whole, the community accepts the fact
that if we claim freedom to propagate the ideas with which,
we agree, we must grant others freedom to propagate ideas
which we detest.”

* Broadly, we would say,” he ¢baerved, * that indirect
propaganda can best be dealt with by an informed and
onlightened publie opinion ; espionage and sabotage only
by Government agencies—and by no others—in accordance
with the rule of law.”

The best way to combat the insidious attack of the
cold war, he said, “istohave"” a peoplo * with light of
knowledge in their eyes,” undivided by fears or
suepicions of each other, but united in their love of
liberty, * He added: “ Courage, truth, dignity and
tolerance : these are the weapons with which we fight.

As to.the employment of Communists in the clvil
gervioe, he said:

We do not demy a man’s right to adhere to the
Ccmmunist Party if he chooses. But we claim the
right to choote whom to employ in positions involving
pational security.

And the thing that is generally done to eivil servants with
either Communist or Fascist ties is to transfer such men
w ho are proved after screening to have such ties to jobs
which do not involve much security risk, He stated that
out of a total of more than & million civil gervants only
148 were suspended after gpeelal investigation: of those
sugpended 23 were reinstated after inquiry showed them
to be * perfactly loyal and reliable:™ 69 were transferred
to non-seoret work ; 22 were dismiesed; and 19 resigned.
Hae thus emphasized that while the number of employees
inovlved was “ comparatively small ” in relation to the
entire body of civil servants, * nonetheless, in the cases
where tecurity rieks is involved, there isa thorough probe
and if at the end there is doubt the man is fransferred or
dismigged "

Father J, Connell of the Catholic University of
Amerios eaid"a just and reasonable mean must be
observed” between individual liberty and national security
both jmportant in themselves, “ If the firsk is over
empbasized, liberty degenerates into license. If the socond
is stressed too much, authority becomes tyranny, and the
way is opened to totalitarianism.”

L

CIVIL LIBERTIES BULLETIN

February, 1954

Fair Hearing Denied because of Vague Charges
VIOLATION OF DUE PROCESS OF LAW

A point somewhat like that which often arises in
connexion with habeas corpus petitions, viz., that the
grounds of detention are vague and not sufficiently specific,
aroze in the Appeal Court in San Fransisco (U. 8. A)ina
case in which three merchant seamen wers denied clear-
ance wunder the Coast Guard security programme,
This programme repuires merchant seamen to be
advised of the charges against them, but the rule
is not observed in spirit, because In practica the
men are told only that the charge against them is
affiliation with or sympathy with a subversive ox
disloyal organization, and nothing more, The three men
concerned in this cage asked for further information at the
hearings asto when and where they were found to be
associated with Communistio activities, :but such informa-
tion was refused, The Federal District Court thereupon
dismised the indictment on the ground thatthe seamen
concerned had not been given a fair hearing,

From this decision an appeal was made -to the Court
of Appeals, and this Court in & unanimous opinion affirmed
the decision below, holding that the Coast Guard procedure
resulting in failure adequately to inform fhe seamen of the
charges against them violated dus process of law. Thg
Court paid ; . .

No good reason appears why the Commandant
cannot apprize the searmen of the basis for the initiate
determination with such specificity as to afford him
notice and an opporfunity to marshall evidencs in his
behalf ; and the same is true of the conduet of the
examina$ion before the appeal board.

It is not impracticable, and we are unable to believe
that it would be hurtful to the seourity programme,,
to inform the seamen of the conlenis of the showing
againgt them, True, the doing of this is time-
consuming and requires effort and the taking of pains.
The regulations provide that every effort be made to
protect the interests of the U. 8, and the appellant.

Another * Anti-Subversive *’ Bill
“* CATOHING SUBVERSION IN ACTION "

The legislature of the state of Okio (U. 8. A.)
recently passed sn ** anti-subversive ™ bill, making it a
crime for a person knowingly to assist in the formation of,
contribute fo, or become & member of an organization
whosa object is to “ advocate, advise, or teach by any
means ” the overthrow of the government, and which is
subsequently found to be subversive,

The Governor vetoed the bill, pointing out in his veto
message that the Ohio TUn-American Activities
Commission had been functioning over two years and had
not brought a single person, guilty of sedition to justice,
and also pointing out that this situstion obtained in some
32 states with similar laws., The wveto of the Governor
was however averridden by the state legislature,
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The Governor must have vetosd the bill because it
takes the position, as the Cleveland Civi] Liverties Union
said in protesting against it, that “mere advocacy or
teaching, unaccompanied by any ‘clear end present
danger’ of a resulting illegal act is criminal.” The
Union charged that “ what appears on its face to be an
innocent weapon with whish to eatch subversion in action
has dangerous potential as a whip to Iash criticism
into silence and dissent into conformity.™ The Union
attacked the bill on the ground that it clashed with
the traditional conception of the TFirst Amendment.

THE PRESS ACT, 195:

A Calcutta Paper Ordered to Deposit Security .

In the first case in Caloutta under the Press Act Mr. 8.
Gaelany, editor, printer and publisher of * Spotlights, ™
an English weekly, was ordered on 30th January by the
Cbief Presidency Magistrate of Caloutta, sitting as a
Sessions Judge, to deposit Rs. 5,000 as security in connec-
tion with the publication of three articles objected to as
containing grossly indscent and scurrilous words and
statements concerning incidents in Iran and Iraq.

One of the articles called General Zahedi, the present
Prime Minister of Iran, an apostate and & heretic. The
Judge considered that it was grossly indecent and abusive
to call a Muslim an apostate or a heretic, He remarked
that it was not the intention of the publisher which should
e taken into consideration. The effect of the words used
was alone to be judged. Purity of motive was no excuse
for publication of grossly indecent or scarrilons matters.

Another artiole stated that King Feisal of Iraq was
determined to marry Princess Shahnaz, daughter of the
Shah of Iran, The Judgs characterised the language used
in this article as * grossly abusive and scurzilons ® and
obzerved: ** It is bafilling in the {extreme?) to find any
context to which such things may in the remotest manner
be referred to. ”

PRESS ADVISORY COMMITTEE NOT CONSULTED

The Judge ajso referred to the confention of the
respondent that there was a convention established betweon.
the Government of Bengal and the Bengal Press Advisory
Committee some time in 1940 or s0 during the last world
war that before launching any prosecution with regard to
any writing that appeared in any newspaper in Bengal, the
Press Advisory Committee would be congulted so that its
opinion might be available. In the present case, the
opinfon of the Press Advisory Committee wag not sought
before launching the proceeding, It was contended on
behalf of the respondent tha$ the Government having com~
mitted a breach of the convention, the present complaint
was not according tolaw. The Judge observed &hat he
was not ¢oncerned in these proceedings with what the
convention, if any, was, nor with its allegad breach,

but only with the legality of the complaint as filed.
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before him. The Press (Objectionable Matters) Aot ha
pointed out did not impose any restriotiona on the making
of the complaint egcept those appearing in seotions 7 and
16 of the Act. Inthe oircumstances, the convention or
the alieged breaoh of it had nothing to do with the ke gality
of the present complaint made to him.

In conclusion, the Judge abserved: “Looking to the fact
that high personaiitios in foreign countries, with whioh
India has {riendly relatloms, have been attacked
in grosaly indecent and sourrilous language, it doow not
appear to me that the security deposit of Ra, 5,000 would
be unreasonably heavy."

The paper reporting this oase dves not stata what the
opinion of the jury was as to the charaoter of the articles,
nor indeed that the matter was referred to a jury st nll.

MADRAS POLICE ACT

Ban on Publication of Racing Nows

DEOLARED INVALID AS INFRINGING NREEDOM
OF EXPRESSION

The Madras High Court on 27th January held invalid
geo. 49 A of the Madras City Polics Aot whioh maltes it o
orime to publish a book or leaflet, * contalning news of
accoptance for borse races or purporting to give tips,
which is likely to aid or facilitate wagoring or betting on
horse races,” From this prohibition iz exempted publi-
eation of nows relating to horse races outside the Stute of
Madrae and publication of similar news Inside the Stute
which is solely distributed within the preoinots of a
race club.

Holding that this Aot was ultra vires of the funda~
mental rights guaranteed under Art. (19 (1) (a) of the
Constitution, Mr. Justice Basheer Ahmed Bayeed, said
that the Aect contained seversl olassifieations which
would be “ a derogation of the righte secured to oitizens
under the Constitution.”

His Lordehip said that, in the first instance, u differen~
tiastion bad been made between races within the Btate of
Madras and areas cutside. Again, a distinction had been
drawn between mews published within the race course
promiges and the news published cutside ft. '

The Judge, accordingly, quashed the procesdings
befors the Third Presidency Magisirate, Madras, agains®
one Venugopa), who was charged with keeping for sale a
publication alleged to come under the purview of section
49 A and set aside the conviotion and sentence impozed by
the Chief Presidency Magistrate, Madras, on three indi-
yiduals for an offence alleged under the same section,

1t must be stated, the Judge observed, that the discrimi-
pation that was evident in section 49 A of the City Police.
Act was pot based on any reasonable clasgifioation, muoh
less could it be said that any classification, as was eviden-
ced by that section, kad any regard to the object underly ing
that gection. “ I must hold that Section 49 A of the Oity
Police Act offends Artfole 14 of the Constitution. "
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¢ Mr, Justice Bagheer Ahmed Sayeed said it was not

understondable how the publication of news ahbout races

outside Madras State, permissible under the law, did not
facilitate wagering or beiting so0 long as these newspapers
were read by persons interested in horse races. It was not
intelligible, he added, how the object underlying the sec-
tion was sought to be achieved by merely prohibiting
publication of information about horses and horse races
outside the race club enclosure and permitting it within
the club precincta.

A -further distinction was songht to ba made bstween

news exclusively devoted to races and newa which was not
go oxclusively devoted. It was not explicable how the
object of discouraging betting on horse races was sought to
be achieved by this process of differentiation,
* It was also not intelligible, the Judge said, how the
object of prevention of aids or facilities to betting or
wagering by the publication of news or information was
aohieved by allowing newspapers evidently of much larger
eirculation which eatered to such needs and by praventing
the publication of the very same identical news in smaller
oirculation papers.

JURISDICTION FOR WRITS

' Scope of Art. 226
) PUrJAB HIGH COURT'S VIEW NOT SUSTAINED

The Constitution Beneh of the Supreme Court on 22nd
January rejected the appeals by K. 8, Rashid and Son of
T. P. (a partnership firm) against the judgment of the
Punjab High Court xefusing to guash the proceedings com-
menced against them by the Income-tax lnvestigation
Commission for evasion.

! The Benoh, however, held that the view of the Punjab
High Court, that it had no jurisdiction to issue 2 writ in
the present case, could not be suatained.

The High Court had held that the patitioners being
agsessees belonging to U. P., their assessments were to be
made by the Income-tax Commissicner of that State and
the mere fact that the location of the Investigation Com-
mission was in Delhi would not confer jurisdiction upon it
to issue writs nnder Article 226 of the Constitation,

The appeals wers a sequel fo a reference by the Central
Government on Dacember 31, 1947, of the ocazes of the firm
as well as individuals constituting it, to the Income-tax
Investigation Commisgion for inquiry and report under
section 5 of the Income-tax Investigation Act of 1947, on
the ground that there had been substantial evasion.

Delivering judgment, Mr. Justice Mukherjea said the
1ine of reasoning of the High Court on the question of
jurisdiction did not appear to be proper, and added:

It is to be noted, first, that prior to the commence-
ment of the Constitution, puwer to issue prerogative
writs could be exercised in India only by the High
Courts of Caleutta, Madras and Bombay and that also
within very rigid and defined limits. Writs could
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ba fssued only to the extent that the power in that
regpect was nof taken away by Codez of Civil and
Criminal Progedure and they should be directed only
to persons and authorities within the original jurisdic-
tion of these High Courts. ’

The Constitution introduced a fundamentsl

. change in this respect. While Article 225 preserves
to existing High Courts powers of jurisdiction which
they bad previously, Article 226 confers on all the
High Courts new and very wide powers in the matter
of issuing writs,

There are only two limitations placed upon the
exercige of these powers by the High Court under
Article 226; one is that the power iz to be exercised
* throughout the teritories in relation to which it exer-
cises jurisdiction,” that is to say, the writs issued by
the Court cannot run beyond the territories subject to
its jurisdiction. The other limitation is that the
person or authority to whom the High Couri is
empowered to issue writs “ must be within those
territories, " and this implies that they must be ame-
nable to its jurisdiction either by residence or location
within those territories. It is with reference to these
two conditions thus mentioned that the jurisdiction
of the High Court to issue writs under Article 226 is
to be determined. ... Inour opinion, therefore, the
first contention raised by Dr. Tek Chand must be
accepted as sound and the view taken by the High
Court on the jurisdiction cannot be sustained.
However, dismissing the appeals, Mr. Justice

Mukherjea observed : ‘' The -appellants have already
availed themselves of the remedy provided for under
section 8 (5) of the Investigation Commission Act and
reference has been made to the High Court of Allahabad
in terms of that provision which is awaiting decision. In
this situation we think it will not be proper to allow the
appellants to invoke the discretionary jurisdiction under
Article 226 at the present stage, and on this ground alone
we would refuse to interfere with the orders made by the
High Court.” '

COURT OF WARDS ACT

Clauses of Rajasthan Act Declared Void
SUBJECTIVE DETERMINATION OF JAGIRDARS' UNFITNESS

A full bench of the Rajastban High Court, presided
over by the Chief Justice Mr. K, N. Wanchoo, on 18th
January held the provisions of gection 8 (1) (i) (e), (ii},
(iii) and (iv) of the Rajasthan Court of Wards Act, 1951, to
be inconsistent with the provisions of the Article 19 (1)
{f) and not gaved by Article 19 (5) of Constitution,

The provisions of section 9 (3) of the said Aot were
held to be valid as they were reasonable restrictions within
the meaning of Ariicie 19 (5) of the Constitution,

The judgment was on a reference &o the full bench by
a divigion bench on the writ petition filed by Rao Bhag-
watsingh, Jagirdar of Doori, under Article 226 of the Con-
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gtitution against an inquiry being held by the Collector of
Jaipur under section 92 of the Act on the allegations that
the Rao was extravagant and was nok giving maintenance
allowance to the dependants of the Thikana (estate ).

Section 8 (1) provided that landholders wounld be
deemed to be disqualified to muanpage their estates when
they were declared by the Government to be incapable of
managing or unfit to manage their estates bocause of
having been convicted of a nop-bailable offence, or beiog
of vicious habits or bad character, or having entered upon
a course of extravagance, or failing without sufficient
yeason to discharge their debts and liabilitiss, or becanse
their mismanagement had caused genera] discontent
among the tenants. Their Lordships said :

The three impugned clauses (ii), (ili) and (iv) of
section 8 (1) provide the criteria on which the Govern-
ment makes a declaration asto the unfitness of & land-
holder to manage his estate and deprives him of the
possession of the property. The oriteria which have
been provided by these clauses for making a declara-
tion are, in our opinion, s0 vague and elusive and
liable to such different interpretation by different per~
sons that it is merely left at the plaasure of the execu-
tive Government to decide in & particular cass whe-
ther the criteria are satisfied.

The court referred in this connexion to the U, P. Court
of Wards Act in which the same provision had been
made, but in the Rajasthan Court of Wards Act, it said,
evarything had been left to the subjoctive determinmation
of the Government.

Their Lordships were of the opinion vhat a law which
made such vague provisions, the application of whioch
depended entirely on the subjective dstermination of the
Executive Government, could not posgibly be called a
reagonable restriction on the fundamental right of the
"applicant to bold property. )

Referring to the contentjon that the object of the Act
wasg to protect persons incapable of munaging their own
affairs, to prevent the dissipation of the property and to
enable Jand-ravenue to be more easily and more certainly
coljected, Their Lordeships said that in Rajasthan State
grants were inslienable and the revenue would in any
case he collected and therefore there could be no dissipa-
tion or splitting up of the property. The only object
therefore that remained was to protect persons incapable
of managing their own affairs.

In the ptesent context of things when we find
legislation in one State after another abolishing
zamiudari and when we also find that in this State
%00 an Act has been passed for the resumption of
jagir estates,the question may well arigse whether it
is in the interest of the general public that such
jagirdars sbould be protected against whom the ime
pugned clause will apply.

As the Jagirdari Resumption Aect s already on
the statute book, itis hardly possible to say that the
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provisions contaived in the impugned clauges are in
the interest of the general publie. )

These threa clauses, therefore, in cur opinion would
fall also on the ground that the restrictions contained:
in themn, besides being not rensonable, are notin thes
interests of the general publio.

Section §(2) provided that no declaration under olauxe-
(o) of sub-olause 1 would be made until a landholder had
been furnished with a detailed statement of the grounds
on which it was proposed to disqualify him, and he had
an opportunity of showing causs why such declaration
should not be made. It was urged ou beholf of the Gov-
ernment that this provislon sufficlently protecied the-
interests of the landholder and therefore the provisiona of
the three impugned clauses must be hold ronsonable.

Their Lordships rejacted this argumeut bocause the:
faot thay the jagirdar was furnished with a dotailed:
statement of the grounds and given an opportunity of.
showing cause did not lessen the subjective nature of the:
determinatiott by the Executive Government of his fitness:
to possess property.

Their Lordships were of opinfon that sectlon 9 (3),.
which provided disabilities of section 37 panding Inquiry:
by the Coilector, as it stood, was & reagonable provision:
and was saved by Article 19 (5). Thero was no renson to-
hoid that simply becouss a time-limit had not boen
provided within whieh an fiaqulry under section 9 (1)
would be compldted, seotion 9 (3) was also hit by Artlole-
19 (1) {f) and wasz not saved by Article 19 (5). The:
judgment concluded ¢

Wa may indioate, however, that it will not be
possible to hold that the Aot is discriminatory, for
there is basls for reasonabls clagsification therein.

ZAMINDARI ABOLITION ACTS

M. B. Abolition of Jagirs Act Held Valid
SUPREME COURT'S JUDGMENT ,

Raj Rajendra Malojf Rao Shitole and DRajz
Balabbadra Slngh, who owned extensive jagirs in Madhya
Bharat, applied to the Madhya Bharat High Court for &
mandamus to restrain the State from issuing a notifi-
cation for resumption of al} jagir lands under the Madhya
Bharat Abolition of Jagirs Act, 1951, which they claimed
was illegal, but the High Court by a majority declared the -
Ach valid exocept as regarda three sectiona which were-
declared illegal and inoperative. From this declsion an
appeal was made to the Supreme Court, in which it was-
contended that since the Act was pasged by an interism.
Legislative Assembly in which the twanty representatives.
of smaller States, i. e., other than Gwalior and Indore, 'were:
not elected by an electoral college according to the terms.
of the covenant in thiz behalf but consisted of members.
chosen by the M. B, Provincial Congress Committee and
the Praja Mandal, the Act passed by a defectively formed
body was wholly vold and of no effect, and the State had
no power to feeue the notvification it did.
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The Constitution Bench of the Supreme Court on
2nd February dismissed the appeal. The Chief Justice,
din his judgment, referred to Part XXI of the Constitution
which deals with * Teroporary and Transitional Provi-
sions " and said :

About two dozen Articles In this Part concern

- themselves with the solution of the interval in between
the repeal of the Government of India Act and
" the comibg into being of bodies and authorities formed
by the Constitution. Until the House or Houses of
Legislature or bodies and authorities formed by the
Constitution could be duly formed, it was necessary
to say with certain definiteness as to what bodies or
authorities would exeroise and perform the duties
conferred by the different provisions of the Consti-

" tution in the meantime.

When a silent revolution was taking place and
princely kingdoms were fast disappearing and = new
demoeratic Constitution was being get up and a
provision had o be made for the interval between the
switch-over from one Constitution to another, there
was hardly any time to inquire and consider whether
the bodies or authorities or House or Houses of Legi-
slature formed under the old Constitutions, which
were being sorapped, had been formed in strict com-
pliance with the provisions of these Constitutions or

: whether there were any defeoh in their formation.

The Constitution-makers, therefore, toolk notice of
their factual existence and gave them recognition
under the Constitution and invested the bodies that
-were actually functioning as such, whether regularly
or irregularly, with the authority to exercise ths
powers and perform the duties conferred by the provi-
sione of the Constitution. That is clearly the scheme
of all the Articles mentioned in Part XXI of the
Constitution. Lo

Even if that body was not formed in strict com-
pliance with the provisions indicated in Schedule IV
of the covenant, its defective formation does not affect
the oonstitutionality of the impugned statute. The
impugned statute was passed in the year 1951 after
the Constitution of India bad given recoguition to,
and conferred powors on, the Assembly under Article
385 of the Constitution. When it made this law it
was exeroising its powers under the covenant which
brought it into existence. The resulf, therefore, is
that the only contention of Mr. P. R. Das who argued
before us cannot be sustained and it must be hsld
that it is not well founded,

THE RIGHT TO TRADE

By-Law of a District Board Held Void
The Constitution Bench of the Supreme Courb on 25th
.January held as “void” by-law No. 2 made by the district
board of Muzaffarnagar in Uttar Pradesh, as infringing
Article 19 (g) of the Constitution.

L <
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The by-law, made under section 174 (2) (a) of the _
U. P. District Board Act of 1922, lays down that no per-
sons shall establish or maintain or run any cattle market
in the district within the jurisdiction of the Board.

The decision was givenon a petition filed by Tahir
Husgain of village Banat in Muzaffarnagar district, fol-
lowing a notice served on him by the district board direct-
ing him not to hold any market for the sala of cattle.

The petitioner, who was owning & piece of land near
his village, held a market for sale of cattle on this land
once a week and charged some commission on sales, in

" consideration of which he looked after the comfort and

conveniance of the public who visited the market,

Delivering the judgment on behalf of the bench, Mr.
Justice Ghulam Hassan said, section 174 (1) and sub-sec-
tion 2(1) of the U, P, District Board Act “shows that power
of the Board to make by-laws i3 to be exercised for tha
purpose of promoting or maintaining the health, safety
and coavenience of the inhabitants of the area within the
jurisdiotion and that this power inoludes the power to
regulate markets as mentioned in seotion 2 (1). The by-
law passed by the District Board is not one passed for
regulating the market but for prohibiting the petitioner
from holding it. Buch a by.law in the face of the provi-
sion of section 174 is obviously beyond juriadiction. The
by-law as well as the order made under it interfores with
the fundamental right of the petitioner under Article
19{1)(g) 2nd prevents him from carrying on the business of
holding the market, "

*We hold by-law No. 2 as being void and in con-
flict with the fundamental right of the petitioner under
Article 19(1)(g) of the Constitution and the order passed
thereunder cannot be allowed to stand.”

COMMENTS
Fundamental Rights in Kashmir State

Although Kashmiris a part of India (according to
the provisions of the Indian Constitution ), it is going to
have, unlike any other part, a constitution of its own.
Because the State has acceded to India only for three
subjects, its Assembly claims to possess, and is about to
exercise, constituent powers in respect to all other subjects,

Whatever this constitutional position may be, one
would have expecied that, in so far as Fundamental
Rights are concernad, the State might well have declarad
itself subject to the Articles relating to these rights snu-
merated in Part IIL Buat it apparently thought that such
subservmnce would amount to too great a derogation from

“ sovereignty " or at any rate internal autonomy which it
has been asserting. Nor does it seek to save its consti-
tutiona] stafus by bodily ineluding Articles of Part Iil of
the Indian Constitution in its own constitution. It proposes
to vary these Articles. :

) It ig easy to conssive of better guarantees of individual
liberty thgn the Indian Constitution affords, and it would
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have been comforting if the variations which Kashmir
contemplates wers intended to make the guarantees tighter
than they are in the Indian Coostitution. But it is not
so; the Articles, in so far as they differ from the latter,

are to give a wider latituds for arbitrary action than the

Constitution of India does.

The Basic Principles Committee of Eashmir's Consti-
tuent Assembly states in its report that protection of
personal liberty shall be guarantesd * on the lines of
oorresponding provisions in the Fundamental Rights of
India.” Wa know very well that personal liberty is not
protected at all in the Indian Constitution, and there
is not much merit in Kaskmir adopting provisiona like
those in Art. 22 permitting preventive detention.

But a change for the worse is to be seen in what
corresponds to An{h. 19 guaranteeing *rights to freedom,”
i. e, freedom of expression, freedom of asgembly, ete, All
these rights are to be conferred on the citizens of Kachmir,
but the committee says in its report :

The State should, however, have powers to impose
such restrictious as are considered reasonable by the
Slate legislature on the exercise of these rights in the
interests of gensral public security of the State, publice
order, communal harmony, ...

The State is going to reserve power to itself to curb free-
dom of speech, for instance, in the interests of communal
harmony also, which does not find a place in India's
Constitution as a ground for restraint.

But this is not all. The State will be competent to
lay whatever restraints it likes on these rights, provided
the restraints are deemed by the State legislature to be
reasonable. Woe are familiar with the expression * reason-
able restrictions,” but in our Constitution the restrictions
have to be reasonable in the opinion of the courts. A
legislature will always impose restrictions that it thinks
are reasonable; no one need expect any legisiature to
impose any restrictions that even in its own judgment are
unreasonable. But our Consiitution sayg in effect that
any restrictions a legislature may impose, however
reagonable thay may be in the opinion of that body, must
be proved to be reasonable to the satisfaction of the eourts;
otherwise the law authorizing their imposition will be
declared invalid. In Kashmir State the final authority to
decide about the reasonableness of the restrictions is the
body itself that imposes them, It will not be 2 justiciable
issue as with us.

—

It is thought to be a great concession on the part of
the Kashmir State that it agrees to recognize the jurisdi-
ction of the Supreme Court in the matter of fundamental
rights. But how will this jurisdietion be of any avail to
the citizons of Kashmir when fundamental rights are
ptactically made non-justiciable? Even Kashmir's High
Coutt will be unable to give them any relief. When any-
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one brings a complaint to it that his right to free speech has
been unduly curtailed, the Court will have to say, ay our
High Courts do in oasss of preventive detention: * The
Corstitution has given full freedom to the legislature to
impose any restriotions whioh to its own thinking are
reasonable. There is no scops left to us to judge of their
reasonableness. Wa ocannot do anything for you." The
Supreme Court will be equally bound to admit that it Is
powerless in the matter,

If in such inatters of transcendontal importance as
Freedo.n of Person and Freedom of Expresslon, the logiy-
lature iy to have the last word, can these rights be at all
called fundamenta] ? They might as wall be sorapped
from the constitution; at any rate, the people will then
have no delusion about the real state of things,

Ancther variation fromn Indin's Constitution that is
proposed is in respact to aoquisition of private land. The
Stats has been taking such land from land-ownors with-
out paying them any compensation whatever and wants to
continue this process. It therafore elaims that the Indlan
Constitution's provision whioch requires some sompensation
to be pnid will not suit the oconditions provailing in
Kashwir and insists upon having a provision in this respoot
which differs from that in the Indian Constitution, But
Kashmir need not be so apprehensiva, Our Constitution too
is rapidly going the way Kashmir wishes to go. The pro-
visional Parliamentradopted an amendment which had the
effect of validating the Land Acqulyition Aots of the U, P,
and Bibar; and now the present Parliament is golng to
have another amendment whick will enable Bengal to
acquire on her own terms certain khas lands in the posses-
sion of ryots. We are not very much bekind Kashmir
after all.

If there are any people who think it is & matter of
great rejoicing that Kashmir is to have Fundamenta]
Rights somewhat lika ours, we are not among them,

Accused's Right to Give Evidence
RECOGNISED IN THE CRIMINAL PROCEDURE CODE BILL

Clause 52 in the new Criminal Procedure Code Bil}
proposed to be moved in Parliament purporte to give
permiseion to an accused person to tender evidence on his
behalf. On this subject the opinion of lawyers has veered
round in Favour of recegnizing the right of the aceused
to give evidence for the defence.

A valued correspondent draws our attention to a
passage in Sir Henry Hawking' Reminiscences in which
8ir Henry refers to the Criminal Evidence Act (61
and 62, Vie.c.76) of 1893, which for the first time:
recognised the compelenca of the accused to give
evidence on his behalf, and states how his misgivings
that the law would operate to the prejudice of .an
accused who volunteered to give evidence were removed
by the experience he had. A client of his offered to give
evidence cn his own behalf. Bir Hawkins nervously
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followed the evidence he gave and the cross-examination
he underwent. But in the end Sir Henry felt convinced
that a man who wag telling the whole truth in his evidence
could not be broken by any cross-examination, and this
experience converted him into a supporter of the law.

A ——

But, it is pointed out, the amendment introducing
this reform is dene in a very slipshod way in the present
bill. The clause lacks the necessary safeguards which
the English Act of 1898 embodies. This Act provides:

1. Tbe failure of an accused to offer himself as a
witness shall not ba made the subject of any comment
by the prosecution ;

9. An accused called as a witness ghall not be asked,
and if asked shal] not be required to answer, any
question tending to show that he has committed or
been convicted of or been charged with any offence
other than that wherewith he is then charged, or is of
bad character, unless :

(8) The proof that he has committed or been
convicted of such other offence is admissible
evidence to show that he isguilty of the offence
wherewith he is then charged ; or

(b) He has personally or by his advocates asked
guestions of the witness for the prosecution with a
view to establishing kis own good character, or the
nature or conduct of the defence is such as to
involve imputations on the character of the

prosecutor or the witnesses for prosecution ; or

(c) He has given evidence againet any other
person charged with the same offence ;

3. The fact that the accused has been called as a
witness shall not of itself confer on the prosecution
the right of reply.

All these safegusrds have been introduced in Burma,
which in 1945 amended sec. 349 of its Criminal Procedure
Code to give power to the accused to give evidence on

oath.

Human Rights Covenants

“ GRAVE DEFECTS ' : SAY BRITAIN AND
THE UNITED STATES

The U, N. General Assembly adjourned in Deacember
without settling the form of the Human Rights Covenants,
{1) political and ¢ivil and (2) economic and social; and
this task it has remitted tothe Human Rights Commis-
gion, which is due to begin its gession from the 22nd of this
month. In the meanwhile, Britain and the U. S. A. have
stated their objections to the present draft. Britain has
said, in its nine-page comment, that the draft suffers from
* grave defects " and has pointed out how they can be
yemoved. The United States, too, shares this opinion and
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has suggested five specific changes in the draft, with an
intimation that further changes will be submitted later.
While it would like the draft improved, it has taken the
position that on the whole more useful work could be
done by the U. N. by following “an action programme"
which Mr. Dulles 1aid before the Human Rights Commis.
sion in April last. The announcement that Mr, Dulles
made then, to the effect that the U. S. would not adhere to
the Covenants, was perhaps due in some measure to the
fact that supporters of the Bricker amendment had been
attacking the Covenants on the ground that they would
supersede fhe U, 8. Constituiion and hence infringe upon
the United States’ **soversignty.” The “action programme”
spongored by the U. 8. calls for annual surveys by the
United Nationg of specific probiems and also seeks to pro-
mote wider observance of human rights by efforts to
enlighten world public opinion, The U.- N. Assembly did
not consider this proposal, and it will be now for the
Human Rights Commission to decide whether such a
programme should be taken in hand either as an addition
or as an alterpative to the Covenants. Anyway, the
Covenants seem to have a bleak prospect.

Communists Here and Abroad

NEHRU'S INCONSISTENT POLICY

The conirast befween the severity of coercive measures
adepted by the Government of India in dealing with Com-
munists in this country and the complacency with which
it thinks other governments should deal with the threat of
world communism in their countries has been marked by a
number of observers before, The latest to join them iz Mr.
Chester Bowles, former Ambassador of the U. 8. A, in his
report on his experiences in India. This report is so friendly
to Mr, Nehru and the Government over which he presides
that it cannot by any streich of imagination be treated as
prsjudiced. In deseribing the ““ruthless action” taken by
his Government againost Indian Communists, Mr. Bowles
BaYS: .

His government then (i. e.,, after “police action” in
Hyderabad) put through a Detention Act which per-
mits it to imprison anyone charged with subversion
for gix months without trial. “We detest the need for
such arbitrary power,” the Congress party minister in

" charge said in presenting this bill in the House of the
People. “But a young democracy can accomplish
nothing unless it is competent to defend itself against
the enemies within who would use the very ecloak of
democracy to destroy it.”

When I reached India, I was told that 8,500 Com-
munist and fellow-travelling agitators had been
imprisoned under this Act, a much barsher Com-
munist contrel measure than any we have in the
United States, Even though the Communist tactics
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had changed for the moment to “peaceful co-opsra~
tion,” Nehru ingisted that this Act be renswed in
1952 for use in future emergencies,

Actually, the suspension of habeas corpus is a
measure so extreme that many Indian champions of
civil liberties bitterly oppose it, but there can be no
doubt about the Government's determination to take
any steps necessary to defeat communism in India,

In September, 1953, a few months after Mr. Dulies's
trip to New Dalhi, the ( U. 8.) State Department issued
a report entitled “ India: a Pattern for Democraoy in
Agia,” which stressed that until 1951 when the
Communisis abandoned violence ' India bad more
Communists in prison than any other country, except
perhaps the Soviet Union, " :

Curtailment of the Right to Free Spaech
AMENDMENTS PROFOSED BY SOME STATES

A writer in the “Times of India" reports that the con-
stitutional amendments proposed by some State Govern-
ments which affect the fundamental right of free speech
and expression are alarming, He says:

More State governments are agreed on the need to
eurb this right than on any other igsue, They feel
that the right is being abused and Central and State
Governments are being criticised without their being
able to retaliate. The Press Act has been roundly
dencunced by the press and the public, but cne State
government finds it mild and yearns for the days
when it could demand securities, forfeit them and
order the closure of a press without being questioned
by third party.

What is désmanded in effect is the reinstatement of
the law of sedition and powers to Government to gag
the press and speakers arbitrarily., In asking for
this the prospect of another government coming into
power and wielding {he law against the present
ruling parby is completely ignored. Tt may be that
the curbs are demanded precisely to defeat this
prospect, Whatever the intentions, with the return of
the law of sedition, all clap-trap about democracy
should cease.

—
’

Drift Towards Totalitarianism
MR. ANTHONY'S CRITICISM

Speaking at a public meeting organized by the_ Bom-
bay Branch of the All-India Anglo-Indian Association on
10th February, Mr. Frank Anthony, M. P., head of the
central organization, said: There were certain “undemo-
cratie trends’” in the couniry and the country was steadily,

tie_ 1 _11dim~ Anon tha alnna to
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authoritarian government” and the negation of oivil
liberties, The overwhelming majority of the members of
Parliament presented the “pathetic and demoralising
spectaole of & dooile, subservient group of persous uafraid
to expresa their feelings with cournge and indopendence.”
Critioism in Parliament was “resented by the Govern-
ment ™ and the oritios, however sinoere, woro marked down
for officinl displeasurs, Thero was loss fraodom™ of spooch
in Parliament today than in the Contral Legisinture
during the British regime. Further Invasions of the funda-
mental rights and eivil libertios were to be fenred and tho
proposed smendments to the Constilution, particularly
Arts, 32 and 226, “bad an ominous riog,”

GLEANINGS

RENEWAL OF PRESS AQOT
Criticisms in the Press
THE “STATIESMAN"

An Ordinsnocs hag now been issuod, which not meroly
extends by two years the life of the I'resy (Objectionnble
Matters) Act 1951, but aubstantially amends it on the
lines of the Bill introduced, but not debated, during the
last Parliamentaty session, Dr. Katju had earlier
announced that such would be the procedurs, on the
ground that there was not Parliamentary time for regular
enaotment ; he even took to himsolf credit for warning
the House about a step which he could have taken un-
announced. Critics were not molliflad, At lonst throe
issues of great importance to a working democracy appear

* jnvolved : the propriety of using Ordinnnces a8 matiors of

Ministerial convenience ; that of extending legislation on
an issue closely affecting oitizen rights, whose life had
been deliberately limited by Parliament, witaout Parlia-
mentary sanction; and above all that of further making,
by mere official fiat, important changes in the law with=
out any apparent evidence of urgenoy.

The original Bill of 195! could almost certsinly not
have been validly passed bafore the firsk amendments to
the Constitution. It was criticized by almost every sec-
tion of the Indian Press. It was not circulated for opinion,
and eight members of the Belect Committae disgented from
the majority’s conclusions. When its lifo was, in the lasy
gtages before enactment, restricted to two years, this was
claimed, and hailed, as an important consession, If ever
there was an overwhelming case for democratic review
before the end of that period, it was surely here. Buch
review might not have been entirely unfavourable, for
even journalists are not by and large disposed to favour
such offences as the Act deprecates, But Parliament and:
public would have expected, and were entitled, to know
how the measure had been found to work, in general and
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in detail, and to receive in equal detail cogent Ministerial
reasons before it was either extended or modified,

No such details have been supplied. Instead, the
extended measure has been modified to the advantage of
Authority, by permitting official appeals from a sessions
court decision in favour of the respondent. The profes-
sional juries, which the Press dislikes, have not been
replaced by common juries but merely stripped of an
important part of their powers. Ministers will no doubt
argue that the Ordinance is in their opinion a good one,
and that submission to a Parliamentary verdict is in any
event bound shortly to oceur. The public will find this
plea familiar, but hardly reassuring. Ministers are not
elected to behave as even benevolent autocrats, bub to
follow democratic procedure, in the spirit as well as the
letter. When important legislation sesms to brook no
dblay, it is in most cases no answer to say that time is
insufficient. They should rearrange priorities and make
time, if necessary by an extended session.

THE “Hinpu "

Dr. Katju had led the country to expect the Ordinance
extending the life of the Press Aot by another two years.
But it is not the less unwelcome on that account, The
originnl Act was passed after very cogent and powerful
objections by not merely the Press but every section of
opinion in the country that cared for democracy and
freedom. The main factor that was responsible for the
Tiegislature acquiescing in this grievous imposiiion was
the prospect held out of its being a temporary measure.
But the Government’s proposal, not merely to extend the
jife of the Act but to extend i for an identical period,
shows that it has onees again comfortably slid into the
bureaucratic habit of treating as roufine what was at the
beginning, and can never cease to be, an abnormal and
wnwarranted infraction of a fundamental right. No
attempt has baen made to show whether the Press Act has
justified its authors’ expectation that it would, whils
acting as a deterrent to the operation of anti-social ele-
ments through the Press, interfere in no way with the Jegi-
timate function of the Press whichis “to tell the people.™
Our own impression as well as that of others who are in a
position to watch at close quarters is that, while a few
prosecutions have been successfully launched, the gutter-
press remains practically untouched by the thunders of the
press law. On the other hand it is not to be denied that the
Act has powerfully reinforced the natural timorousness of
the weaker sections of the Press which, however anxious
to expose eovil wherever it might be found, have not
the resources to face the terrors of a Government prosecu.
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tion, In these circumstances there was no warrant what-
ever for an automatic doubling of the term of the Act., We
are aware that Dr, Katju has suggested tbat the gquestion
of the precise period for which it should be extended could
be Jooked into when Parliament discusses the Bill, But if the
Government were only intent on keeping this legislation
alive tiii the Press Oommission raported, there was no
reason whatever why either the bilior Ordinance should
have proposed a two-year period. Six months should have
sufficed, since the Commission expects to report befors that-
If it is unable to do so the period could then be extended
for a further necessary period, If the Government had
adopted this course they would have given the country
greater assurance that they did really regard the Act asa
purely passing affair.

Even more surprising than the proposed two-year
extension is the attempt to make additions to the statute
which are not at all insignificant though the Governmert
call them minor amendments. One of the two objectonable
proposals is to limit the jurisdietion of the special jury
under the Act to pronouncing on whether a publication -
complained against is “objectionable matter.” The
right of paying whether, granting that the matter is
“ objactionable, **  there are sufficient grounds for
demanding or forfeiting security 1is proposed to
be vested solely in the Sessions Judge. Under the
present Act no aftemt is made to dofine the powers
or authority of the jury. Buat, as it is provided that where
the judge difers from it, he cannot overrule it but must
rofer the casze to the High Court for disposal, it is clear
that the jury has an egual voice with the judge in
deciding whether there is a case for acfion. To deprive the
jury of that power would ba to reduce it to the position of
a decorous dummy. And it would make a total mock of
the pretensions that were made for thie novel invention of
an expert jury when it was introduced two years ago.
The other retrograde proposal in the Ordinance is to give
the Government as well as the -prosecuted journal the
right to appeal to the High Court against the Sessions
Judge's judgment. The demand for security and the
provision for forfeiture are restrictions on the freedom of
the Press whish have not only no precedent in democratic
countrias, The Act throws upon the Press an onus which
ijs not thrown on thte private individual in countries under
the rule of law. If in these circumstances a judicial
tribunal has held that the case for the prosecution has
failed, the Government should not be allowed to have a
gecond try at hitting the journal that has cleared itself at
considerable expenge and afier undergoing a great deal of
irouble. Parliament will, we hope, incontinently throw
out these uncalled for and reactionary proposals.
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