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BORDER-LINE OF FREE SPEEZH

... Free speech this side of the line of c]éar and
pregont danger of illegal aets, —P. M. Ma'iu of the
. American Civil Liberties Union,

ARTICLES

X Word to our Patrons

"~ This little magazine has now completed four years of
its life and with this issue is entering on the fifth. It was
‘started just when our Constitution was being hammered
out with the object of propounding, to the extent of our
very limited ability, what we may call the law of politi-
cal and civil rights as it should be in a society based
upon human dignity and the development of the iudivi-
dual personality. Qur Constitution has enshrined those
guarantees of individual rights and those restrictions on
the exercise of government power which constitute the
vital mechaniams of the democratic process and form, so
to say, the ground rules of the democratic practice. These
mechanisms and rules would have been shorn of much of
their value if judicial Taview had not basn provided, mak-
" ing the courts the final arbitrator between the rights of
individual and government. These legal institutions of-
‘the greatest consequence having been seb up, the promo-
ters of the BULLETIN thought that it would be good
service to the nation to discuss therein, for the benefit of
the common people, questions as they arise from month to
month coneerning individual freedom, .
How far wa have in fact contributed to an under-
/standing and proper appraisal of the basic values and
fundamental principles underlying such probleme, it is
fiot for us to say. But we have in gur humbie way sought
in the last four years to collect and place before our readers
asfull materials as we could concerning the most important
of human rights, viz., (1) Security of the Person, (2) Free-
dom of Expression, and (3) the Right of Assembly, always
keeping in mind, when dealing -with these rights, the
limits which the acknowledgzed power of the State to
protect itself against internal and external threat nece-
gsarily imposes upon the individual's civil liberties in
_confliets that often arise between freedom and authority.
. "We can honestly claim that we have taken a same view

of such conflicts and have entered a protest only
when it appeared to us that Luman rights were boing
unduly narrowed or abrogated. But what we lay the
greatest store on is not our appraisal of the situation so
much as the large amount of ‘material culled from various
sources that bas been mads available in the columuna of
this paper to enable the readers to arrive at an indepen-
dent judgment on the probloms treated. But for such
material ready to hand it would hardly have been possible
for the Ali-India Civil Libertivs Council, of whosa views
the BULLETIN is the spokesman, to briof Members of
Parliament on the Preventive Datention Bill or to submit
a memorandum on Freedom of the Press to the - Press
Commission.

This is but an introduction to the appeal thak we now
wish tomake. The BULLETIN involves those who have
mado themselves responsible for it in an unboarably
heavy financial loss, Those who wrile in it do so as
Tabour of love : not a pie is charzed to the papor on thias
account.. Few will hage an adequate idea of the inmense
amount of time and energy that hing to be devoted to the

bringing out of the paper—and this has to be done by, men

who have other public work to, attend to. But even go,
the mere printing and distribution of tha journal entails
a loss, which has so far been cheerfully borne by a few
individuals. But this cannot in the nature of things be a
permanent arrangement, The BULLETIN must at least be
able to pay its way when all editorial ¢charges are excluded
from the accounts as they have been so fur. For this
purpose WE HAVE DECIDED FROM THIS ISSUE TO
INCREASE ITS ANNUAL SUBSGRIPTION FROM k8. 3 TO BS, 5,
INCLUDING POSTAGE. Even this increased price can by
no means be regarded as excessive. During the last two
years we gave our readers 312 pages of reading muatter for
Rs. 6. If the price is now raised for a monthly twelve-
page issue to Rs. 5 annually, it will etill be locked upon,
we hope, as but a moderate price, considering the matter
even from a purely commercial point of view.

Wae trust that our present subscribers will continue
to take in the paper even at this increased charge. But
this is not sufficient. We make an earnmest appesl to all
these subscribers each to give us one more subscriber or,
in the absence of this, themselves to subscribe to[_o_na more
copy for the use of any of their friends. Our patrons them-
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s elves are, taking the bulk of them, very poor, and we
k now that this additional burden will be too much for
them. Butunless they make up their minds somehow to
shoulder it, the BULLETIN cannct live long. We wish it
to live if only because we may through it be enabled to
gerve the cause we and they have so much af heart, and
if even our collective efforts do not succesd in bringing
enough money to meet the bare printing and postage
charges, they may find one day that the paper has gone
out of existence~very much to their grief and our grief.

Almost every democratic country bas a bulletin like this, .

and Mr. Roger Baldwin, the greatest man alive to organise
defence of civil liberties, has said about our BULLETIN
that it “iz the most complets coverage of national issues
of any publication in the world specializing in civil
rights. ... Liberty lives only by the courageous and
persistent efforts of its charapions and defenders. The
BULLETIN has that spirit, as well as fidelity tp fact and
prineiple, uncompromised by partisanship of any sort.”
This bit of gelf-advertisement may be excused bhecause
we have to ack for financial support |

Will you, you individually, do your bit and help in
making it possible for the paper to live, so that a great
cange will not be deprived of its only organ ?

The Right to Travel

Amendment of Art. 19(d) Urged

~ Asked on what principles, if any, passports were
refused to persons desiring to travel abroad, Prime Minister
Nehru said in the Council of States on 16tk September
that refusal of passports was not “ done in the air” It
depended not only on the persons, but- the purposes for
which they wanted to go abread, Defining the greunds
on which passports were refueed, he said that the Guvern-
ment of India considered the issue of a passport to a
person undesirable if they knew definitely that the person
concerned was going abroad to do anti-national propaganda
and to run down their ¢ountry in foreign lands. He
further said that the Government also counsidered it un-~
desirable to issue passports when persons went abroad en
massee at the exponse of people in other countries. **1t is
most undesirabie, " he added, * for a country to encourage
that kind of thing.” )

Commenling on My, Nehruw's reply, the " Statesman™ of
Calculla wrote as follows in its leader on 19th September :

An exceptional conjunction of news items is rather
jlluminating about conditions -of life in our distressful
epoch. A British Labour M. P. has referred, in no flattering
manner, to the U. 8, State Dapartmant’s refusal to allow
Mr. Paul Robeson to attend a miners’ Eisteddfod in
Great Britain, on the ground that he might run down his
own country as contrasted with the political system of
another. Mr. Nehru has simultaneously defended in
Parlippet refusal of passports, on very similar grounds,
10 pohtmaf' dissidents in India.
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When India's Constituticn was drawn up, amon% the
fundamental rights was included one for citizens to travel,.
without let or hindrance, in any part of Indian territory.
During discussion of the draft Constitution at least one
member of the Constituent Assembly audibly wondered.
whetker freedcm of internal travel for citizens should not
be paralleled by equal freedom to depart from and return.
to Indian territory ; but the point was, unfortunately, not
pressed, and the citizen is now in this matter at the
mercy of a not partlculaﬂy sympathetic and often dilatory-
bureaucracy.

It would te barsh to blame the Indian Government
especially, since all medern States seem implicated in a-
particularly arbitrary restriction of individual rights.
Whereas before 1914 the traveller had to be persuaded to-
carry a passport, nob as a duty but as a convenient means.
of identification, between fhe wars this hecame compulsory
and since World War II the document has been plastered
with visae, A stranger in a strange land is nowadays
regarded with not merely the traditional suspicion of the-
peasantry but the more gophisticated disapproval of the
police, He who seeks to abuse national hospitality,
whether by espionage or by destitution, must be egreg1-
ouely unaware that dossiers are mamtamed informers
hired, suspicions evaluated with grotesque elaboration in -
the chancelleries.

All this, however, applies primarily to foreigners»
whose movements, where necessary ( or even casually
deemed necessary ), are watched by underpaid and not very
reliable hirelings at the charge of non-votable and non-
discussible budget heads. But what hasg it to do with
citizens ? 'Their-motives for travelling, like their motives
f or remaining at home, may be reputable or disreputable:
but why should they be submitted to arbitray restriction in
the one ocase more than in the other ? If the foreign country
concerned refuses to admit them, that is its affair. But
refusing exit on fhe ground that they might run the home
country down was an argumient put forward by Dr. Malan
regarding Mr. Michael Scott, even when the U. N. was bis

destination. And, if it is & question of “running down,” is
not the arbitrary refusal of a passport often more damag-
ing than anything its prospective bearer might otherwise
have said ?

There is at present some talk of amending the Consti-
tution to provide for permanent controls of industry. Should
an amendment Bill be introduced, there sesms- a distinet
cage for amending Article 19 (d) to provide, not merely for-
free movement within the territory of India, but for free
exit and entrance for citizens. Foreigners are already
amply controlled under several enactments. Among citizens,
the financially irresponsible might conceivably require
restraint by proof of means, lest they be a charge on.
friendly overseas States. Apart from this there seems nor
reasonable ground for denying a passport except reasonable
suspicicn of subversive intent in its use. :

——
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the registrants full opportunity to present their case. A
hearing is held before a “ hearing officer ;" the conscien-
tious objector is allowed to appear in person before the
hearing officer, and, if he chooses, he may bring with him
~an advisor and witnesses to testify in his behalf. He is
entitled to receive a summary of -any “ nnfavourable **
_evidence developed by the Department of Justice in its
pre-hearing investigation, so that he may be acquainted
with the “ goneral nature and charaoter * of such evidence
and be enabled to rebutit and establish the bona fide
character of his claim for exeraption. But the Department’s
report, if adverse, is meant only ag advice, on tha facts as
it found them, to the appeal board. It takes no aotion
which i3 decisive. The fina! decision is rendered
independently by the appeal board, which is free to rejoct
the Department’s advice. The Department has besn brought
in by Congress into this matter only in order that a

searching inquiry may be made of the claim for exemption

and facts elicited which will enable the reviewing body
which is the appeal board, to reach an informed judgment
on the claim.

So far it will be admitted by all that the procedure
laid down in the statute is fair. But it was contended by
. the respondents in the instant case that the procedure still
violates due process of law inasmuch as it does not allow
the registrants to see the FBI reports in extenso and to
confront every informaut who might have made adverse
comment on them to the FBL The trial court upheld the
appeal board's decision that they were not entitled to exem=
ption and convicted them of wilfully refusing to gubmit to
the obligations imposed by the statute. The Court of
Appeals, however, reversed their conviction, holding that
the Department of Justice’s failure to show them the FBI
roporfs and to name all the informants on whose evidence
the reports were based constituted denial of due process.
The matter came befors the Supreme Court on certiorari,
and the question which the Court had to determine was
whether the * hearing ™ provided for in the statute contem-
plated that the full FBI records should be made available
to the claimants for exemption, that the names of infor-
mants should be supplied to them, and that they should be
given an opportunity by cross-examination to refute, item
by item, the objections urged in the investigative reports
. to their claims, The question indeed was whether Congress
itended a full scale trial to be provided at then
preliminary investigation.

The Supreme court, by 2 majority of 5 to 3, reversed
the judgment of the Court of Appeals, holding that the
requirements laid down in the Act in regard to the pro.
cedure in the pre-hearing inguiry are gatisfiad if the
Department of Justice “ accords a fair oppertunity to the
rogistrant to speak his piece before an impartial hearing
‘officer: when it permits him fo produce all relevant
evidence in his own behalf and at fhe same time supplies
him with a fair resumé of any adverse evidence in the
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investigator's report, " and that the procedurs is not’
violative of ths Fifth Amendment. Justioos Jrankfurter,
Douglas and Black dissented. They said: :
Considering the traditionally high respoot  that,
dissent, and particularly religious dissent, has enjoyed
in our view of & free society, this Court ought not to
reject a construotion of congressional languuge which
assures justice in oasea whera the sincerity of another's’
religious conviction s at stake and where prison muy‘
be the alternative to an abandonmeug of consoionce.’
The enemy is not yet so near the gate that we should
allow respeot for traditions of fuirness, whioh has
heratofore prevailed in this country, to be overcome by
military exigencies.
In a separate note Justices Douglas and Black launched
an all-out attack against the whole praotice of troating
a8 pacret the ovidence collected by informors and basing
executive orders or judioial decislons on suoh ovidetice.’
They said: !
The use of statements by informers who nosd nat-
confront the person under investigation or aoougntion '
has such an infamous history that 1t should be reoted
out frorn cur procedure. A hearing at whioh these
faceless people are allowed to present tholr whispered
rumours and yet escape the tost and torture of oroese
examination is not a hearing in the Anglo-Amorican
sense. Woe should be done with the practice—whother
the life of » man is at stake, or his reputation, or any
matter touching upon hisstatus or his rights. It FBI
reporte are disclosed In administratve or judiclal
procesdings, it may be that valuasble underground
sources will dry up. -But that fs not the oholoe. If
the aim is to proteot the underground of informers,
the ¥FBI report need not be used. If it s uged, thon
fairness requires that the names of the acousors ba
disclogsed, Without the identity of the informer tho
person investigated or accused stands belpless. The
prejudices, the eredibility, the passions, the perjury of
the informer are never known, If they were exposed the
whole chargemight wither under the cross-examination.

The majority and minority judgments, howsoever
they may differ from each other, still bring home one fact :
¢he extreme care which is taken in the Uniled States in
enacting any law that its provisions do not conilict with
due process. Even the majority of the Court decided in
favour of the respondents in this case because they felb

_eatisfied that the statute in question provided on the whole

for due process inasmuch ns it made provision for the
production: of witnesgses and other ingredients of a fair
hearing. The minority insisted, however, on all informants
whose reports supplied the material for the preliminary
investigation being identified and produced for crosse
examination purposes. In our country, on the contrary-
gcant regard is shown for due process of law, particularly
while taking executive action against persers, the
exeocutive's discretion being unchallengeable.

— ey - o a
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OUSTING THE COURT’S
- JURISDICTION

Law Allowing Subjective Discretion Declared Invalid
" The question of the right of the suthorities to take
action curtailing citizens’ liberties without such action
being called to account in a court of law arose in the
Supreme Court recently.

Mr. Raghubir Sing, who owns an “istimrari estate *
in the State -of Ajmer, was declared, under sec. 112 {of the
Ajmer Tenanoy and Land Records Act ( No, 42 of 1950 ),
to ba “alandlord who is disqualified to manage his own
properly ” because he “habitually infringes the rights of
a tenant, " and his property was taken under the superin-
‘tendence of the Court of Wards, he being thereafter entitled
only to receive such sums of money for his expenses as the
Court of Wards dscides in its discretion to allow, and the
arrangement continuing indefinitely until the time that the
Court of Wards chooses to withdraw its superintendence of
his property.

.

When the matter came before the Suprems Court on a
petition for a writ of mandamus praying for a direction
being issued to the Court of Wards for restoration of the
estate to Mr. Raghubir Sing, Mr. Justice Mabajan allowed
the petition ( 15th May 1953) and directed the Court of
Wards to restore the ‘possession of his property te the
petitioner. He held that * the provisions of smec. 112 of
Act 42 of 1950 clearly abridge the fundamental right of
the petitioner under Ari. 19 (1) (£) [ the right * {o acquire,
hold and dispose of property ”]and are to that extent
void.” Dealing with the Attoruey-Gonerai's contention

" that the question as to whether a certain landholder was
& person who babitually infringed the rights of his tenants
could be canvasged in a civil court, Hig Lordship said :

Act 42 of 1950 has preseribed no machinery for the
determination of the question whether a landlord is
guilty of habitually infringing the rights of his
tenants, and rightly so because sec, 112 of the Act is
merely of a declaratory character and declares such a
landlord as being under a disability and suffering from
an infirmity. This declaration becomes operative and
effective only when tho Court of Wards in its discre-
tion decides to assume superintendence of the property
of such a proprietor. ,

Yor the Wards Regulation (No. 1 of 1883 ), under which
the Courtof Wards takes over properties for management,
- gays in sec. 27 :

The exercise of any discretion conferred on the Court

of Wards or the Chief Commiesioner by this Regula-

tion shall not bs called in guestion in any civil court.
His Lordship continued :

The result then ia that by the subjsctive determina-

tisuyof the Court of Wards, both the guestions.whether
a particular person habitually infringes the rights of

—
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his tenants and whether his property should be taken
over by the Court of Wards stand settled and the
landiord cannoct have recourse to a civil court on thess
questions. .

As to the contention of the Attorney-General that the
provisions of geo. 112 amount to reasonable restrictions,
gaved by Art. 19 (5), on the sxercise of the right conferred
by Art. 19 (1) (£f) of the Constitution on a oitizen as
being in the interests of the general public, His Lordship
concluded that the argument was not soucd, saying :

The provisions of gec. 112 of AGt 42 of 1950 are. -
penal in nature and are intended by way of punigh-
ment of a landlord who habitually infringes the
riphts of his tenants,” He is punished by being placed
at the merey of the Court of Wards and by being made
gubject to the stringent provisions of Regulation 1 of

1888. An enactment which preecribes a punishment
or penalty for bad behaviour or misconduet of a land-
lord cannot possibly be regarded as a restriction on a
fundamental right. Indeed punishment is not a,
restriction. ... It is still more difficult to regard
guch a provision as a reasonable restriction on the
fundamental right. When a luw deprives a person of

. possession of his property for an indefinite period of
time merely on the subjective determination of an
executive officer, such alaw can on no construciion
of the word “reasonable ™ be describsd ss coming
within that expression, because it completely nega-
tives the fundamental right by making its enjoyment
depend on the subjective determination of the execu-
tive, the citizen affucted having no right to have
recourse for establishing -the contrary in a eivil court.
See. 112 of Act 42 of 1950 cannot therefore be held
valid as coming within the scope of Art. 19 (5) of the
.Constitution.

HABEAS CORPUS PETITION

Detention Act's Use Unjustified
No RELEVANCY TO MAINTENANCE OF ORDER

Mr. Sukhdev Singh Sedhi, former gessions _]'udge of
Pepsu aud -his two relatives wers  detained on
1st Septém‘oar on orders issusd by Phe Chisf Secretary of
Pepsu under the Preventive Datention Ack, Mr. Sukhdev
Singh for baving anonymously published two pamphlets
containing derogatory remarks aboub the _Chief Justice of
Pepsu snd his rolatives for - baving ‘helped in the
publication and distribution of the pamphlets,

The legality of the detention of these persons was
cha.llagged befofe a division bench of the Supreme Court
mainly on the ground that the charges brou_ght against
them bhad absolutely no ‘rela:tlon to the maintenance of
public order. Mr. H. J. Umrrigar, who appeared for them,
argued that even if it was admitted that Mr. Sukhdev
Singh was the autbor of the two pex_mphlet.s in qusstion,
at the worst, he could be charged with contempt of .coury
apd libel, and the use of the powers conferred on the
executive by the Preventive Datention Act was illegal.

Mr. M. C. Setalvad, Attorney-General of India, who
appeared on behalf of the State Government, argued that,
in the context of the disturbed conditions in the State the
executive was justified in coming to the concluglon
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Jeast resistance and without applying his miod to
/the matter on which the statute required him to form
a judgment, nequiesced In it. It will be noticed that
the order in ‘question was not izsued in respect of or
in relation to any intended assembly or procession.
The duration of the order was for an arbifrary period of
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one year, The order applied not merely to any person
or class of persons, as required by sub-sce. (2) but to
the members of the pablio in ganeral alse. The order
ignored the faot that in vespeot of nssemblies it is
only mssemblies in public roads, streats or thorough-
fares thal can be dealt with under s. 30 ().

e L S

ll.—-UNDE‘R SEC. 144. CRIMINAL PﬁOCEDURE CODE

An interesting case eonoerning the application of seo,
144 of the Criminal Procedure Code,” which authorizes
police officials to issue prohibitory orders, in cases of ap-
prehended danger in the form of “a disturbance of the public
tranquillily, or a riot. or an affray,” was decided on 21t
September in the court of the City Msgistrate, Poona.

In this case one Mr. N, B. Kakade was prosecuted for
, contravention of an order passed under this seotion probi-
- biting him from installing Ganpati in a certain place. In
tbis very place Ganpati and taboots were being installed
Tor some years, the former by Mr. Xakade and the latter by
Mr. Mohammed Ladji, But because this year these Hindu
and Muslim cefebrations came at abouns the same time, Mr.
Kakade took the precaution to write to the district magis-
trate about it a month in advancs. ‘The latter then ordered
that the police make inquiries about the eituation in that
place and make s report. The police, however, took a long,
tima in making inquiries and they submitted a report only
" four days before the celebrations were o start. Mr. Ladji
- stated that he had po intentiom to instal tabobis-{his
year, snd Mr. Kakade said that he had no objection if they
were inatalled by the side of the Ganpati, as was being done
in geveral places in the city. But the police wanted to
-heve an assurance from both Hindus and Muslims of the
locality that the celebrations might-take place in this
manper. However, such an assurands was nol forthecom-
ing in writing from the Musiims and the police
therefore reported that seo. 14_:4 should be applied forbidding
both Hindu and Muslim celebrations in that place. Rely-
ing on this report, the additional district magistrate issued
an order undey the gection prohibiting installations within
a radiug of 60 feel from the place in dispute. Mr, Kakade,
however, defied the order and installed Ganpati within the
forbidden ares, his plea for contravention of the order
being that the order was in the circumstances illegal.
] The City Magistrate held that the order was made
" bona fide, He sald: “It s apparent from the record
that the authorities wanted both sides to live in peace
and amity and tried their best ($o persnade the two
communities to reach an amicable settlement),. buf they
.did pot succeed. Hencs ss o last resort this order
" was promulgated, ” In regard to the validity of the
order, the prosecution argued:

order under sec. 144 to decide whether he would have
passed such an order in the circumstances of the case. He
has to take the order 85 a good and valid order unless it is

*“ It is not open to the
Court trying an accused person for disobedience of an”

shown that the order was & nullity by reason of the fact
that the maglsteate had no jurisdiotion or by renson of
gome other similar olrcurastance, He Ia not to superimpors
his view of the propriety of the order.” In urglng this
point of view, the prosscution olted Mr. V. G. Deshpando’s
cape referred to at p. 1i:308 of the BULLETIN, in which the
Allahabad High Court flatly stated that " The question
whether thers was approhension of the broach of the peace
nsuat be left to the magisteate. Unlers the order possed by
a magistrate ls on the face of it absurd or is mala fide,
there is no reason for the Court to interfore,”

The Oity Magistrate accepted the conteation thas the
Court ghouid not superimpose jts view as to the proprioty
of the order, bu$ refused to accept the prosecudion’s conton-
tion that if the order iz nobt mala fide aund is intended to
enpure law ond order, the Court fs precluded from oounsi-
dering its validity. He eaid:

I think this view is not correot. It is no doubt trua
that the order is bona fide made and is not absurd
oo the face of it. Still it does not preciude the oppozite
‘party from proving that tho order suffers from so
many infirmities that it caonot atand in law, ...
Therofore the test to be laid down s whether the order
gatisfies the requirements of the seotion, It must be
borns in mind that “the powur conferred by this saction
is n descretionary one and, being large and extra-
ordinary, it should be used Bparingly and only where
all the conditions presoribed ere sirictly fulfiled. ™

And, proceeding to compider the requirements, be found
that they were not complied with in the present onse,
Among the veasons given two are most prominent.

The first s that police.reports did mot indicate that a
disturbance of peace was apprehanded by the aunthorltier,
though “sec. 144, Cr. P, C., eontemplates immediate pre-
vention of a riot, breach of the public peace or possibility
or likelihood thereof. " Sub-inspector of police Koklekar
made a report on 20th Beptember, and the City Mugistrate,
referring to it, eayse : *' It is significant that the ... report
does not state anything about the breach of peace or ony
apprehension thereof.” And again: " This report is-
pilent on the possibility of riot or violonce. It
suggests nothing.” Later the matter was handled by
polico inspector Kulkarni, He merely said in bis final
report, in whioh bhe recommended action wnder sec. 144,
that because the two communities did not agrea,among
themselves, “perhaps an indecent act may take place” if
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one or both communities were allowed to instal. Abont

this report the City Magistrate said :

Even the police inspector’'s report does not suggest
that there was likelihood of immediate breach of peace
and hence action be taken, The possibility suggested
by him appears to be remote.

Me. Kakade broke the order and installed Ganpati,
The installation was watched by 300 Hindu spectators.
The police admitted that Muslims stayed in their houses
on this oceasion and * there Was mothing to suggest, ' said
the City Magistrate, ** that this worship on the part of the
accused tended to canse breach of the peace.”

Another reason given was that the order wgas o re-
main in operation for four days after the da.y of immersion
of taboots. It was ocontended on behalf of the defence
that even if there was any justification for preventing
both Hindu and Muslim festivals during the period when
they synchroniged, thers would be no justificatioa for pre-
vention of the Hindu festival after the Muslim festival
wag over, for there could be no communal altercation
then. Thus * the entire basis for passing the order was not
an emergency but something else.” Referring to this, the
City Magistrate said: * This contention of the defence
gathers some force becaunse of the reply given by the
additional district magistrate for keeping the order alive
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after the neceasity was over.” For the additional district
magistrate had frankly put it that “if the order was
vacated on the 19th (Sepl'.ember, the day on which' taboots
were immersed), the other community would have felt that
partiality was shown to the -other side.” This showed ~
that not breach of the peace, but * something else ™*
motivated the additional distrist magistrate in enforcing
tho order after the 19th, if not in issuing it at all.

Again, notice “was not given to the parties as
contemplated by sub.sec. (2) of sec. 144, and the
prosecution contended that notice was mot mnecessary.
since the order, though served on two individuals, one a
Hindu and the other a Muslim, was intended to apply to
the general publlc On this the City Magistrate
obgerved :

I think that notice was absolutely essential, and the-
additional district magistrate ought to have ocalled on
the two persons to show cause. The excuse that there
was no time is not strong as the police bad ample time
to make their report and their delay is not easily
nuderstandable. :

Thas the City Mawistrate came to the conclusion that
% the order suffers from many defects, * and that it cannot
be sustained inlaw. He held the aconsed not guilty and
acquitted him.,

e e ——

- VOTING RIGHTS IN SOUTH AFRICA
DR MALAN'S NEW .MOVE

‘When the Nationalist Government of South Africa
found that the couris would not uphold the validity of a
meagure for removing the coloured voters from the common
roll passed by a simple majority in Parliament, it hit
upon the plan of aohieving the same object by deleting the
entrenched clause in the Constitution in respect of voting
rights by a two-thirds majority. For this purpose the
Prime Minister, Dr. Malan, brought forward the South
Africa Amendment Bill before a Jomt session of Parlia-
ment on 14th July Iast.

The bill sought to amend gee. 152 of the South Africa
Act, which is the section which gives gpecial protection to
certain rights by ** entrenching* them, as the phrase goes
in South Afriea, and to remove from its scope sec. 35
desling with the entrenchment of the franchise of non-
Europeans, Bec. 35 provides that no law disqualifying any
person in.the Cape Province from the vote by reason of his
race or colour only shall be valid “unless the bill be
passed by both Houses of Parliament sitting togather, and
at the third reading bo agreed to by not less than two-
thirds of the total number of members of both Houses.”
Sec. 137, which provides that language eguality shall be
the law of the Union, that is to say, that English and
Afrikaans shall be both recogmaed as official languages,
still remained within the scope of $he guarantes of sec. 152,

viz., that no change could bs made in that position unless
it wassanctioned at a joint session of Parliament by a
two-thirds majority of the total membership. The bill also
sought bo repeal see, 35 and to validate—that was the pith
of khe bill—the Separate Representation of Voters Act
( removing the eoloursd population of Cape Provinee from
the commuon electoral roll), which was passed by Parlia-
ment by a simple majority in 1951 and which was declared
invalid on that account by the Appeal Court, vide p. ii: 95
of the BULLETIN.

It was a shrewd tactical manoeuvre on the part of
Dr. Malan to limit the consiituiional amendment of see,
152 of the Constitution to one -of the two entrenched
clauses, viz, that respecting the franchise rights of non-
Europeans, and to retain the other entrenched clause which
practically ensured that the South African whites would for
ever remain a bilingual people. When the 1931 Act was
passed in disregard of the requirements of sec. 152, the
English-speaking peopie of Natal in particular, who
bolong mostly to the United Party, naturally feared that
their language right would similarly be taken away by
the party in power. Dr. Malan felt, not altogsther
without reasonm, that the opposition offered by the
United Party to put the coloured population inte a
separate racialgronp in respect of voting was due, not so
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much to its concern for the coloured people asto its
concern for what would happen next to the English-
speaking whites in regard to their langumage right.
_This fear Dr. Malan sought to dispsl by desisting
from laying hands upon the entrenching gectionas &
whole, but only on a part of i, so that the
Englisb-speaking people would bhe indirectly assured
of their oherished language right, and he hoped that this
would secure the co-operation of the Opposition in depri-

‘ving the colomred population of their vested right of voting.

jointly with Europeans. And he was nearly right in his
ealculation. For quite a large number of the membars of
the United Party, being eatisfied, in the first place, about
the sanctity of the Constitution inasmuch as the Govern.
ment was now applying the proper procedure to the repeal
of gec. 35, and, in the second place, about the right
to language eqqalit.y being preserved, were willing to cross
the floor and vote for the constitutional amendment bill,
because they too ara at bottom almost as keen defendars
of the principle of white supremacy as the Nationalists
themselves. The consideration of the bill was adjourned

for long periods in order to strike a bargain with the United

Party, but ultimately it was found that no agreement
conld be reached, and when the bill came for a third
reading before a joint sifting of Parliament on 16th
Soptember the United Party, bound by a mandate to vote
against the bill, helped in defeating it. The required two-
thirds majority fell short by 16 votes.

It was well for the good name of South Africa that
the proposed constitutional amendment was mnobt made.
For even if the Nationaliat Party covld be relied upon not
to interfere with the right to language equality, it would
have been a most serious thing to deprive the coloured
population of its voting right. This right dates back to

1853, for in that year a non-racial franchise was introdu-

ced in the Cape. A civilization test was then applied
without any discrimination of colour. At Uniop, in 1909,
the non-Europeans were deprived of the right to sit in
Parljament, a right which they had never exercised. But
in Cape Province they retained the franchise along with
the Buropeans. To deprive them of this century-old right
in the supposed interest of prezervation of white domina
" tion is really to take away from a section of people
a fundamental guarantee in a multi-national B tate. Al
that they were offered in the bill as a quid pro quo for th
" deprivation was & representation of tbem by four Huropean
in » House of 159. Under the bill the coloured people on
_doubt retained their franchise, though they were required
to exorcise it in an electorate of their own, but it offered
no guarantes that they would not in fature be deprived of
their vota altogether by a bare majority at the whim of the
Government, for even the right of the coloured to vote
separately, which was all that they would now retain,
'was not entrenched in the present bill requiring a two-
thirds majority to take it away. .

A —————ied
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For the moment therefora the coloured population haa
been saved from the ignominy of an inferior oitizenship.
But it is doubtful bow long this willlast. For Dr. Malan
made it olear at the outsat that if the move to reponl sec, 35
by a two-thirds majority failed, * other steps will follow
besause we have to act in accordance with the mandate
raceived from the electorate at the general election,” and
he repeated this at the third reading. It must bo said that
hie is true to his words. For, almost immediately aftor the
rejection of the bill, the Minister of Justice introduced
a bill in Parliament. The first reading was passed the
same day againut the oppositiva of the Uaited Party. The
bill provides that the South African Appeal Court (which
ruled invalid his measure to remove the eolourod
population of Cape Provinee from the common electorn]
roll ) ‘be divided into two sections, constitutional on
the ona hand and ecivil and oriminal on the other,
oach of the sections henring appeals only under its
goctional jurisdiotion. The bill provides that the
Court of Civil and Oriminal Appeal shall consist
of the Chief Justice and as many judges of appeal as the
Governor-General may :from time to time detormine, The
Coart of Constitutional Appeal is to consist of & Presidont
and four judges of constitutional appaal, nominated by the
Govarnor-General either in addition to or inthe place of
judges already in office. There is to be no appeal from any
judgment or order given by this court, which will bea
court of final instance in regard to questions affecting the
validity of existing legislation. The implication i that
members of the oonstitutional sootion of the Appeal
Court would be * carefully melected, ©” 'This moasure, it is
believed by the Government, will not be invalidated, as the
Parliament of South Africa Act ( which substituted
Patrliament for the Appeal Court on constitutional ques-
tions) was, because under the nmew measure the Appeal
Court would retain its judicial functions and therefore this
measure would be perfeotly constitutional. If It ig the
intention of the Nationalist Government to obtain from n
packed Court of Constitutional Appeal aruling sthatthe
right of Cape coloured voters to a joint electorate with
Europeans could be overrldden, despite the entremched
clause in the Constitution concerning i§, by legislation
passed by a simple majority, he is doing the greatest
digservice to South Africa. For that country, whatever be
the spirit of racism that iz rampant there, is noted for it
independent judiciary, and if this independence is now to
be tampered with for party purposes, it would indeed be s
bad day for the Union,

Luckily, however, the Malan Government has had
gocond thoughts on the subject. It has decided to
withdraw this bill { though it has not yet done ao)
for the division of the Appeal Court, involving as
it did the packing of the constitutional wing thereof,
1t introduced instead in a joint session of Parliament,
on 2nd October, a bill similar to that passed tn 1951
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to sgeparate coloured voters from. whites and give
thém limited” group representation in Parliament. It is
the hope of the Government that some of the United Party
members who were coerced by the threat of party discipline
into voting against the constitutional amendment bill
would definitiveiy seceds from the party and vote for this
new measure, thus giving thersto the requisite two-thirds
majority. The bill will be further considered in
Parliament in January next year

It may be asked what can be Dr. Malan’s motive in
persisting so doggedly in doing a wrong to the coloured
people who number about a milliof. Even his idea
of white supremacy should not lead him to deal harshly
with such a small population as it leads him to deal harshly
with the natives who number 2} fimes as many in the Cape.
Moreover, the coloured psople are the off-spring of the
whitegthemselves, bone of their bone and fiesh of their flesh.
They are mostly urbenized ; they live like Europeans,
eat and dress like them ; they speak the language
of the whites, worship their (tod, and know only their
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culture. They are in fact but part of European soociaty,

" Why should Dr. Malan insist on freating them 1like

“God's step-children,” as Mrs. Gertrude Millin has aptly.
called them ? The reason is that this one-million popula-
tion produces an electorate of nearly 50,000, almost every
male child gatisfying the required education test ( in the
Cape the coloured children at school outnumber the
European children by 23,000), and it is feared that as years
pass the proportion of coloured voters will rise and that of
white voters will fall. As the Minister of Trlingport said,
while at present European and coloured voters are 10 fo 1,
twenty years hence they will perhaps be 53 to 4. Already
in -certain constituencies the coloured voters hold the
balance of power, and they vote for the British United
Party far oftener than for the Africaner Nationalist
Party. The United Party in their belief truly represents
the British tradition of the abolition of slavery. Thus in
the end it amounts to this, that for narrow party purposes

Dr, Malan is doing a grave wrong to a well-deserving

people and outraging the Constitution into the bargain,
if he be unable to attain his objeot by constitutional
means. . .

IMPORTANCE OF DUE PROCESS OF LAW
BEING PROVIDED AT EVERY STAGE IN LEGAL PROCEEDINGS

"A case cama recently before the Supreme Court of the
United States, illustrating the great importance that is
attached in that country to providing dus process of law in
its fulness at every stage in any proceading which lays a
legal ohligation on a person and penalises him for not
digcharging it. This is Unifed States v. Nugenf, which was
decided on 8Bth Jume 1853. It affeets two conscientious
objectors who, though physically fit and- of ihe required
ago, refused to undergo military training and be inducted
into the armed forces for military service under the
Selective Service Act, on the ground that they were
oonscientiously opposed toparticipation in war in any form,

Congress, realizing the urgent need for mobilising all
the available man-power of the nation for emergency
purposes, enacted this law in 1940 under the war power
granted it by the Constitution and has since re-enacted the
law several times. The Act, while imposing a common
obligation of defending the country on all young men, has

_taken care to absolve from compulsory military training .

and service all those who have have religious scruples
against war. Such exemption necessarily involves careful
screening, limiting it to those who cannot honestly recon~
cile participation in the defence effort with their religious
beliefs, for without this kind of seresning ihe exemptions
would be availed of even by men whose beliefs as regards
participation in war were not a matter of sincers convic-
tion, thus imperilling the security of the nation. Profiting

from the experience of the -First World War, Congress has_
now deve;oped a special procedure by means of which it

can marshal all the nation’s man-power and yet secure the
rights of conscience. '

The statute, re-enacted " in 1948, thus provides for
exemption, from both combatant and non-combatant train-
ing and gervice, of all who have conscientious objections -
to any military trdining or service. Any one claiming
such exempiion is placed before a local draft board
composed of independent ecivilians in that area ( the
‘military personne] is excluded because of a possible bias

“on their part for military service ). The board examines-

the claim of perscns who have to regisier under the statute:
from the point of view of the depth and sincerity of their
convictions. If the local board copsisting of representatives
of the registrant’s own community sustains the claim,
there is an end of the affair, But if the board denies the
claim and the registrant feels aggrieved, he can goto an
appeal board &similarly composed of civilians. This
appellate board is required to refer the appeal to Lhe
Department of Justice, whose funetion it is, after proper
inquiry, to make a recommendation to the appeal board,
which may or may not follow the Department's
recommendation in reviewing the local board’s decision.
The Department usually uses the FBI, corrssponding to
our OID, to investigate each registrani’s backgronnd and
reputation for sincerity. Conscientious objectors are called.
upor to demoustrate the genuineness of their. ¢laim by,
pointing to past examples, referring to character witnesses

" andrecounting the background of their training aid beliefs,

The Department conducts its investigation after giving
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‘An important point of law as to the'scops of the power
.conferred by sec. 30 of theIndian Police Act, 1861, to
control public meefings was dacided by the Midras High
Court om 9th April last.

« Mr. K. G. Sivaswamy, Organizing Secretary of the
Ali-India Civil Liberties Council, and Mr. V. Pooniah
convened on 19th March 1951 a public maeting under the
auspices of the _Saciu.list party on the Gandhi Maidan in
. Koilpatti Town. They had taken out no license to hold
the mesting as required by an ordar issnad by the assistant
superintendanb of polics under sac. 30 of the Polica Act.
Asg they were about to address the meeting, the inspactor of
" police served them with a copy of tha ordsr and asked
them not to procsed with the masting as a license had not
beea obtaived. In disregard of this they attempted to
-carry on the meeting, whereupon they werd arrested and
prosecuted for violation of the order. Ths sub-magistrate
.of Koilpatti, bafore whom, they were placad for trial,
acqititted both of them on 13th May 1951.- 'The
. Government of Madras filed an appeal against the order
of aquittal, The case came up for hearing in the first
instance before Somasundaram J., but he referred it to a
bench as in his opinion "it involved an important

-question of law.” Andthe case was finally decided by

Balakrishna Ayyar and Chandra Reddy JJ.

It may firkt be stated how the assistant superintendent
of police came to issue the order. He reported to the
executive sub-divisional magistrate of the area that
serions disputes existed between two groups of workers in
a loeal mill and that on account of the * explosive posgibi.
1ities " of the situation it was in his opinion necessary to
apply sec. 30 of the Police Aect within the limits of
Koilpatti Town and Panchayat Board for one year prohi-
biting meetings and processions in that area during this
interval. The executive first clags magigtrate accapted the
suggestion. Thereupon the assistant superintendent of
police passed on order upon 21 office-bearers of the two
factions of workers and upon “'the mambers of the public in
gzneral who intend to convene and collect assemblies, orga~
nize and conduct processions and the like, to apply fora
1icense " for such meeting, ete., under sec. 30 of the Police
Act for a period of one year. The order stated that disobe-
dienoce of the order would render parsons liable for punish-
ment ( as provided in sec. 32 ).

Mesars. Sivaswamy and Pooniah challenged the
validity of this order on the ground that it did nobt come
within the purview of sec. 30 of the Acf, ag nome of the
ingredients necsssary {o cobstitute an offence under sec.
32 was pregent in the case. Sub-ses. (1) of see. 30 gives
power to regulate of assemblies and processiong “ on the
public roads or in the public strests or throughfares” a_nd
# to preseribe the routes by, which and the times at which
such processions may pass.” Sub-sec. (2) gives power to
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THE RIGHT OF ASSEMBLY
I—UNDER SEC. 30 OF THE

INDIAN POLICE ACT

raqui!e a person cduvening an assombly or promoting a
procession * in such 3 road, streot or thoroughfare™ to
apply for a license, provided that such assembly or process-
fon, * in the judgment of the magisteate of the distclot or
of a sub-division of a district, if uncontrolled, be likely
to oause a breach of the psaoa” Sab.seo, (3 ) gives power,
in issuing a license, to lay down conditions which havo to
be conformed to by the licensee,

Accepting the argument of Mr. Sivaswamy, the sub-
magistrate ruled that “ sec. 3D of the Indisn Polico Act
neither in lotter nor in spicit confors a right on tho awslstant
suparintendent of polics to control or regulate wysomblies
and processions in publio places other than rands, stroots
or thoroughfares, and the order, being applicuble to publio
places in goneral, is ultra viras oOf his powers and hence
illegal, " The sub-magistrate roforred for corroboration
to the speech of Sir Antony Macdonuell on the Police
Amendment Aoct, which substituted the present sub-soo, (2)
of 880, 30 for the original secticn. e said :

That it was not the intention of the logislature to
make it so wide aa to include all publle places in
general, is amply clear from a wpeech of the Hon'ble
Sir Antony Macdonnell in the lmperiul Leginlutiva
Council during the debate on the SelectsCommittes’s
report on the Police ( Amoendmeut) Act (8 of
1885 ). Mr. Sivaswsmy has drawn my attention
to the aforesaid speech whioh is found at pagos
216 and 217 of the Indian Police Aot edited
and published by Mr. P. Hari Ruo in 1927.
The present meo. 30 of the L D. Act was
subsgtituted for the originul section by the Police
{ Amendment ) Act (8 of . 1895 ). Bub-scotion
1 of the original section was word for word the same
as the present sub-section 1 of 8. 30. The amending
bill of 1895 contained thg word * place not boing a
private house or place of worsbip.” Sir Autony
Macdonnell, the membar in churge of the bill, was
apprebensive that the soction in thut form might be
interpreted to restrict tlhe right of publiec meoting, and
he hastened to move an amendment, namely, that the
words “ place nobt beinz a private house or place of
worship ” should be omitted and that the words *' such

" road, street or thuroughfure " bo substituted for them
_The amendment was passed. B8ir Antony. has
emphasiged in ;the speech that the assemblies and
processiong with which 83, 30, 31 and 32 deals can
only be assemblies and processions in public roads and
thoroughfares. The aimg and spirit of the legzislation

" cannot be conveyed in better language thaa thia.
The High Court upheld this judgment of the trying
magistrate and ruled that the Gandhi Maidan<was not 2
public road or a public strest or a thoroughfars, the
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esgeptinl idea of wlueh is “ the right of the public to pass
and re-pass over §i. "

B

Nor c¢an the order of tbe eseistant superintendent of
police te anddressed (1be fub- magiatmte held) to
* mimiers of ite yublic in general,™ which means in

«ffcet to cxay citiven of Koilpatti. The magistrate said :
To my mind it seems that it was pot the intention
of the legislature to confer on the A. 8, P. a power to
finpose & ban or restriotion on the publio as a whole.

The ianguage of 8, 30 (2) does ‘not warrant a con-

gtruction to that effect. 8. 144 Cr, P. C. may be looked

into as & matter” of contrast, That section expressiy
provides (in clause 3) that an order thereunder may
ba dirccted 1o a particular individual or to the public
in general. The powers under that seetion, it is worth
remembering, are exercieable only by a magistrate,
ard except In cases of emergency, the order is required
1o ke rassed only after due notice to the parties con-
cerved. -An opportunily s 8lso afforded to the affected
rerties fo questicn the reaconablemess of that order
It geems to me that the legisiature which hag placed
£0 many rafeguards even in respect of an order of a
magistrate, who is a judicial officer and whose order,
hag to stand the test of legal canons, would not bave
intended {o give fhe A. 8, P., who is purely an execu~-
tive officer, a wider power. At any rate, as already
etated, \pe language of s, 30 (2) is wot wide emough

to empower bim {o jssue an order to the publie gens- .

rally as he bas done in this case.

The sub-magistrate aleo held the ordér illegal for ke
recson that it ** puts a ban on &l assemblies and PIOCEsE=
icrs for a period of one year frcm 15th March 1951, It s
tlus very much in the nature of a standing order and not
an order with reference to an ‘cccasion,” as required by the
rrovisions of gec. 30. He gaid:

Thie euk-eeeticn [ subegec, (2) ] requires firetly that
the magistrate sbeuld be satisfied that the meeting or
precessicn of the kird in gquertion reguires to Le
controlled, snd secendiy that the A, 8. P, sheunld be
satiefied _that apny person or clasg of persons intend to
ccnvene an asgembly or fo form a procession. Both
these ingredients must exist together before an order
onder this eection can be iecued, In this case it s
difficult to hold that these ingredients and particularly
the second one are fulfilled. The satisfaction that

is' contemplated by the |section on the part of the
Dt. Megistrate and the Superintendent of Police is a
satisfaction with reference to an aszembly or
procession that ig intended to be convened. That is
to eay, the gatisfaction must be in respect of & meeting
or procesgion that ip in the offing, end not all
meetings or processions that might arice at & distant
future. The language. of the sectich makes it
perfeatly clear that the police have to deal with
esch cage as it arfses and- that. the Di. Magistrate
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bas to exercice his judgment on each occasion. This
was the view which was taken ¢fs. 30 in the Patna
High Court in the cage of Emperor v. Shama Kandu
( 20Cri, L. J. p. 213 ), It was held by Jwala Prasad
J. in that case that fhere must be noties, special or
general, on each cccasion on which an intended
assembly or assemblies are sought to ba controlled.
Thus the satisfaction and the notice concomitant fo
such satisfaction have to he with reference toa.
specific occasion in present. A gatisfaction that.
does pot fulfil this requirement cannot be deemed to-
be a prorper satisfaction within the meaning of 8. 30,.
apd- an order, like the present one, which js based on
such ipsufficient satisfaction canmot be legal and
enforceable.
The sub-magistrate also referred to the fack, by way of
contrast, that even the order of a magistrate under
sec. 114, Cr. P. C., can have force only fur two months,
and, be concluded, * it is inconceivable that an exscutive
order under e¢o, 30, I. P. Act, can be issued for a year.
Again, the magistrate made the point that even if the
order were valid and enforceable the assistant inspecior
of rolice bad xo pcwer under sec. 30 fo stop the meeting:
8s ke did. In suprort of this conclusion he cited Emperor-
. Abéu) Hemid, 23 Cri. 1.J. 625, in which Mr. Justice
Das of the Patra High Court observed in & case relating
to a procession that “ the order under sec. 30 counld be
executed only by proceeding against the persons opposing.
or not cbeying such orders,” and that while sec, 30 A gives
rower to the rolice to stop a procegsion and order it to
digperee, gec. 30 dces rot dogo, He also eciled Sitaram v.
Emperor, 27 Cri. L. J, 522, in which Their Lordships of
the Paina High Ccurt observed that " the power to conirol
( a meeting ) does not include the power to forbid.”

The Madras High Court endorsed all these conclusions
of. the sub-magistrate. Mr. - Justice Balakrishna Ayyar

" held that the order in question was “ bad in every way. ™

He said:

The sugerintendent did not inform-the aub—d1vxs1on~
al magistrate that any person or class of persons
intended to collect any assembly or assemblics or take
out any procession or processions ; and he could not -
have done g0 because he himself does not appear to
have bad such information. In his letter he merely
stated that he considered the situation * full of explo~
sive possibilities, " that it was necessary to regulats-
the conduct of meetings and processions and that he:
proposed to apply s. 30 for ome year and invited the
concurrence of the magistrate. The. order of the-
magistrate does not show, nor does it otherwise
a'ppear, that he applied his mind to the possibility of
any assembly or procession being likely to cause a
breach of the peace: in the context he could not have
possibly done that. In effect the assistant superin-
tendent told the magistrate that be intended doing a

certain thing and the magistrate, adopting tha line of
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that if the detenus were allowed to be freato publish
pamphlets of this nature public order would be disturbad.

The Supreme Court on 29th September held the
detention order illegal and ordered the immediate raleass
of the detenus. Mr. Justice Mookherjea, who delivered
the judgment of the Court, said :

It bhas been held by this court that the
propriety or reasonableness of the satisfaction of the
Central or the State Government, upon which an order
for detention- under section 3 of the Preventive
Detention Act ia based, cannot be raised in this court
and we cannot be invited to undertake an investi-
gation into the sufficiency of the matters upon which
such satisfaction purports to be grounded. We can,
however, examine the grounds disclossd by the
Government tosee if they are relevant to tha object
whioh the legislation has in view, namely, the
prevention of objects prejudicial to the defemcs of
India or to the security of the State and maintenance
of law and order in it, ¢

The publication or distribution of these pamphlets
could not have any :rational connexion ;with the
maintenance of law and order in the State or
prevention of aots leading to disorder or disturbance
of public tranquillity,

It is true that the pamphlets are conched in the
most filthy and abusive language and amount to a
vitriolic attack upen the character and integrity of
the present Chief Justice of Pepsu. He is accused,
inter alia of gross partiality and communal bias in
recriliting officers for judicial posts and also in decid-
ing cases between litigants, Whatever other remedies
are that might be open to the aggrieved party or to the
Government to prevent such scurrilous attacks upon
the head of the Judiciary in the State, we do not think
that the provisions of the Preventive Detention Act
could be made use of for that purpose.

The uimost that can be said is that the allegations
in.the pamphlets are calculated to underminas the
oonfidence of the people in the proper administration
of justice in the State.

. to say, therefore, that the security of the State or the
maintenance of law and order in it would be endan-
gored thereby. After all, we must judge facts by the
ordinary standards of common sense and probability
and it is no answer to say that strange and unexzpected
things do happen in this world.

COMMENTS

The Government of India's Responsibility
FoR DETENTIONS IN KASHMIR

The policies of the new Goverpment of Kaghmir
formed by Bakshi Ghulam Mobammed received a resound-
ing endorsement atthe hands of a numerously attended
convention of the Kashmir National Conference in mid.
September. The convention passed a vote of confidence in
- the Bakshi Government { and so did the State’s Legislative
Assembly on 5ih Ootober ) and said that the dismissal of
Sheikh Abdullah was “inevitable in the interests of the
country and of the national movement, " It rejected the
idea of “ independent Kashmir and said that some leaders
of the National Conference ( Sheikh Abdullah and others)
who sapported it failed to pursue a correct policy inasmuch
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But it is too remote a thing .

- must be said, Mr. Nehru,
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as they ignored the “ explosive possibilities™ of such &
plan, It emphatically rejected Kashmir's assoolation with
Pakistan and desired to secura * the powerful support of

_the Indian dumoocratic foroes ™ by means of nooession. Bug

italso with equal emphasis favoursd the limitation of
Kashmir's gccession to India to the thres subjsots of
defenoe, foreign affairs, and communioations, so that the
poople of the State would maintain full internal autonomy,
and went sofar as to declare that a merger with India
would be resisted with all the forces ot its command. In
all these respeots the convention echoed the sentiments
which Bakshi Ghulam Mohammed had voiced on assuming
the office of Premier. )

Similarly the convention unanimously approved
Bakshi Ghulam Mohammed's action in detaining Sheikh
Abdullab, and in addressing the convention the Promior
himself vigorously justitied tho detention. Hoe said that
Abdullah was a great friend of his, and as o friend hs would
sacrifice everything for him, but the country's inlerosts

-demunded that they be meparated as his politionl pro-

grammse was dangerous for the country (he appoars tu ba
fond of calling Kashmir " a ocountry,” althoudh It {s nt
present but a Part B State of India). SBheikh Abdullaix
was therefore arrested and detained, The arrest wns made
for the sake of a prinoiple, and Shelkh Abdullah would
romain in prigon as long as conditions in the country did
not change. His release would be detrlmental to the
interests of the country, and exospt on medical grounds
the question of his release did not ariso. ( Hls pariod of
detention has been extended by ¢wo inoaths more for the .
present, )

Bakshi Ghulam Mohammed defined in more precise
terms whabt Sheikh Abdullah’s politicul programme was
ab a meeting of the Nationsl Conference convantion at
Badgam on 2ad October. e said: * Sheikh Abdulluh's
independence move aimed at handing over the wostorn
part of Kashmir to Pakistan, Jammu and Ladakhto 1ndis,
and ocarve out - an independent Kashmir Valley; and
added that the Goverament " rose to tho oscasion and
saved the country from ruination by rejesting the idem
and folling the conspiracy. " [FHa had boen making hefore
frequent references to * Anglo-American machinationg '
to which Sheikh Abdullah fell a vietin ( though, ik
not only did noy eupport
this echarge, but in express words discountenouced it ).
But on this oceasion Bakshi Ghulam Mohummed went
farther and attributed the original agyression on Kashmir
by tribal hordes supported by Pakistan to suck
machinations., He eaid: Pakistan attacked Kaghmir
**at the instance of interested foreign powers to turn
Kashmir inte a war base not only against Indis bug
against Pakistan, the Middle East and the Fur East, '
and he took credit to himegelf for countering this * game
of the imperialists "' by putting Sheikh Abdullah behind
prison bars. |

ar— e

Thus, if the deprivation of the personal liberty of
anyone depended for its justification on the amount of
popular support such deprivation commands, Sheikh
Abdullah’s detention would appear to be fully justified,
though it is doubtful whether in the M ational Conforence
convention such a majority would bave been obtained if
8heikh Abdullah was free to put forward his case. But tha
main thing is that civil liberties do not depend for their
pressrvation upon the vote of a majority, in the legislature
or-glsewhere. They have to be preserved just bscaias they
affoct fundamental buman rights, which cannot be, or musg
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not be, taken away only because a certain body votes to
take them away. Civil liberties are universal. As Dr. Malin
of the American Civil Liberties Union put it recently,
they are not civil liberties only . when we feel like it, but
all the time, " they are not civil liberties only *“for our
favourite persons or organizations or crusades, but for
everybody, * Bakehi Ghulam Mohammed said thab
Sheikh Abdullah was placed under detention for the sake
of “a principle,” but it is difficult to understand what this
principle is, unless the principle be that any person could
be deprived of his personal liberty if be is engagedin
earrying on a propaganda which you consider to be
detrimental to the preservation of order in the land. The
principle that governs such matters on the contrary is that
every government must maintain. a proper balance
between order and freedom, both of which are important,
by putting up with risks and forbearing to interfere with
freedom unless there iz an imminent danger of such
forbearance leading to disastrous results,

1o respect of the policy followed by the Kashmir
Govornment in this matter, the Government of India keep
on saying that they bear no responsibility, either direct
or indirech, for what bappened in Kasbmir. But in
roeality they cannot 8o easily absolve themselves of their
share of it. That the major responsibility is the
Government of India’s became clear from what Mr. N. C,
Chatterjee said in Parliament in connexion witk the
detention of the late Dr. Syama Prasad Mookerjes in
Kacshmir. Mr.. Chatterjee pointed out that the then
Premicrof Kaghmir had said, in referring to Dr. Mookerjee’s
death in detention, that he was going to release and send
Dr. Moockerjes back to Delhifinmediately after Mr, Nebra's

- xeturn to India from abroad. This shows, as Mr. Chatterjee
put it, * the Eashmir Government was acting as the jailor
and custodian for the Government of India;" * that
made the Government of India equally responsible and
they could not shirk or shed that responsibility;" and
that the Government of India could be charged with
* conzniracy, complicity and co-ordination in manceuvr-
ing tne detention of Dr, Mookerjes.” Either in
respect of the detention of Dr. Moukeijee by Sheikh
Abdullah or in respect of the detention of Sheikh
Abdullah by Bakshi Ghulam Mobammed, the Government
of India’s acquiescence is, it appsars to us, morally if not
legally culpable.

—

T.et us take a glance over the events that happened in
Kashmir, before the recent shake-up, There wers people
jn  Kashmir wbo were advocating Kashmir's full
accession to India as in the case of all other States,
Hyderabad for instance, or as an slternative, for full
accession of Jammu to India, and there were people
-in India who supported this agitation. Beecause the
Government of India felt that this agitation would
makae Sheikh Abdullah (then Premier of Kashmir }, who
was already thinking in terms of independence of
Kaslmir, go over completely to that side, they began
arresting supporters of the Jammu agitation in Dalhi
and the Punjab Government did so in the Punjab, and
bundreds of persons found themselves in gaol. But this
action did not restrain Sheikh Abdullah’s plans, and
therefore Bukshi Ghulam Mohammed in his turn put
Sheikh Abdullah himself in prisen. A Government which
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resorted to detentions before, in order to keep Sheikh
Abduliah on the right track, cannot now sghove off all
responsibility for the latest detention. That they did not
exert any influenea on the Kashmir Government's policy
~—and no one can deny that the scope for exercising such
influence was immenss—is something which they have to
answer for. Mere technicalities will nat suffice.

Public Safety Act of Bihar

It is a pity that the Bihar Government has not seen .
fit, like the Governments of Uttar Pradesh and Orissa, to
put an end to its Public Safety Act regime, under which it
enjoys epecial discretionary power to restrict the move-
ments of its citizens, etoc. The present Act is due to
expire about the end of this year, and the Legislative
Assembly voted for its estension by two more years. The
Revenue Member, Mr. Krishna Ballabh Sahay pleaded, as
the main justification of its extension, the need that had
arisen to protect mills, factories, plants and power houses
from the hands of saboteurs and also the need to preserve
amity in the agrarian fisld. He stated that there were
many disruptors about preaching direct action, and there
were people who fomented communal discord and whose
mischievous activities could not be checked withous invok-
ing special powers, e. g., imposition of coilective fines. He

agreed that sec. 2 of the Aot empowering the executivs to

extern and intern suspected persons was harsh, but zaid
in extenuation that such action was taken only against
four persons lagt year. Ordinary legal procezdings were
not gufficient, in his opinion, against persons who had
designs on industrial plants, because they might be
released on bail and do the mischief again. In order -
to deal with such persons extraordinary measures were
needed. In any case, he said, no law-abiding and peace-
loving person need fear application of any of the special
powers of the As% to him., The proposed extension of
the Act was opposed by all non-Congress members, and
the Socialist Party’s opposition was most thorough-going.
They contended that the situalion in the State was normal ;
that is to say, it was such thabt it cculd be handled by
recourse {0 nermal law and that therefore there was no need

“for continuing to put the State under s state of siege law

as it were, One member went in fact so far as to
characterize the so-called Maintenance of Public Order
Bili ag the Maintenance of Congress Misrule Biil. But
tbe Government, having a standing majority in the
legislature, could carry the bill by 144 to 64 votes.

Legislative Privileges and the Press

Memberg of the standing committes of the All-India
Newspaper Editors Conference met the Minister  of
Information and Broadsasting abt New Dalhi on 25th -
September and placed bafore him the general feeling of
the profession that a conference ghould be called
consisting of the Speaker of the House of the People, the
Coairman of the Couneil of States and Speakers of ‘State
Asgsemblies ab which representives of the press would place

- their point of view regarding the privileges claimed by the

legislatures vis a vis publication of legislative proceed-
ings in the press. The Minister promised to consider the.
suggestion. *
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