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The Editor wishes to tender an apology for the delay tl’zat
has occurred in the appearance of the Bulletin this month. The
detenlion. bill was being " debaled in Parligment when the
Bulletin was due for publication, and the Editor felt that the
readers would like to have the Bulletin's comments on the bill
as zassed, even if it involved delay, rather than have t’he_
montl’s issue go to them withcut such comments. T Ife
Bulletin has from {he beginming. taken such a deep interest in
the problem of Personal Liberty ( which right the constilution
has failed to guarantee ) that the Editor, conformably, as he
believes, to the general wish of the readers, decided to -hold up
the publication of this issuefor a little while.

THE CREDO OF INDIVIDUAL FREEDOM .

The essential aspects of democracy are the freedom of

the individual, within the framework of laws passed by
Parliament, to order his life as he pleages, and the uniform
enforcement of tribunals independent of the executive.
These laws are baged on Magna Carta, Habeas Corpus, the
Petition of Right and others. Above all, they secure the

freedom of the individual from arrest for crimes unknown .

to the law, and provide for trial by jury of his equals.
‘Without this foundation there can be no freedom or
civilization, anyone being at the mercy of officials, and
liable to be spied upon and betrayed even in his own
house. As long as these rights are defended the found-
ations- of freedom are secure. I see no reason why
democracies’ should not be able to defend themselves
without sacrificing these fundamental values. — Winsion
Churchill in World War 11.

GUILT BY ASSOCIATION

‘These experiences ( e. g., that of the sixteenth century
England when the Catholics persecuted as a body for their
supposed disloyalty “rallied loyally [ atthe time of the
Spanish Armada] to defend their homeland against
Spain and its Catholic troops” ) underline the wisdom
of the basio constitutional precept that penalties should
be imposed only for a person’s own conduct, not for
the beliefs or for the conduct of others with whom he may
associate. Guilt should not be imputed solely from
assoolation or affiliation with political parties or any
other organizations, however much we abhor the ideas
which they advocate. Like anyone else, individual Com-
munists who commit overt acts in violation.of valid laws
can and should be punished. But the postulate of the
lflrgt, Amendment is that our free institutions can be
maintained without proscribing or penalising political
belief, speech, press, assembly, or party affiliation. This
is a far bolder philosophy than despotic rulers can afford
to follow, * It is the heart of the system on which our free.
dom depends.—Afr. Juslice Black in Amercan Communj.
cations Association, C. I. 0., v, Douds (1949) 889 U, S. 382,

s

ARTICLES

THE NEW DETENTION ACT : '

The Preventive Defention ( Amendment) Bill was
passed by Parliament on 19th February. That day the
right of Personal Freedom, which, as Mrs. Sucheta Kripa~
lani reminded the House, is “the most basic of fundas
‘mental rights, ” may be said to have disappeared from this
land. Parliament in any oase chose the day for depriving

Indians of this right with very great appropriateness, for
" 19th February is known in India for the passing away of
-the great leader, Gopal Krishna Gokhale, who, unlike the

present-day patriots, was no less' solicitous, as a liberal,
for achieving the freedom of his countrymen than, as a
nationalist, for achieving the freedom of hig country.

" The new Act extends the life of the old Act by one
year, but the Home Minister left the public in no illusion
that detention without charze or trial would cease to be
in force after March, 1952, for e made it plain that such
detention might have to be resorted to even later for an
indefinite period. ‘And indeed the structure of the Act is

- such that there will be as much need, on the Government’s

reasoning, for the enforcement of some provisiong therein,
like the one relating to ‘' the relations of India with
foreign powers " in para. (i) of sub-sec. (1)(a) of sec. 3,
at any future time as there is at present. The Act makes
only one major amendment in the existing law, viz., that
it requires reference of all cages of detention to an Advi-
sory Board. The scope of the amendment, in so far as
form goes, is no doubt vast, for,as the Homa Minister
himself said, ** most ™ of the cases of detention that happen
now are withheld from the Advisory Board, whereas in
future allof them will be subject tobe reviewed by it.
And if the Advisory Board were in fact placed in a posi-

" tion to perform its functions well and efficiently, this

amendment would undoubtedly have marked a great im-
provement on the present state of things. - As it is, how-
ever, the tribunal has deliberately been leoft impotent for
carrying ont its work in a proper *way, and the mere
extension of its jurisdiction cannof therefore be expected
to achieve any real good. . oo
- .. . ' .

As we have repeatedly ‘said about these reviewin

bodies, they will be unable to make a seatchirig investiga
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‘tion for gotting at thé truth and thus give relief to those

kept in custody without good eause unléss (i) full in- ~

- formation is made available to them about those held in
.detention ; (ii) the person concerned is given an opportu-

ity of appearing before the tribunal in person or through

a legal representative; and (iii) he is enabled in suitable
cases to call eviderice and cross-examine witnesses, All
these threa requisifes of securing justice were present in
the procedure of the Advisory Committee appointed in
England under Defence Regulation 18 B, for the Advisory
Committee was made master of its own procedure, and it
provided all these necessary facilities to the detainees.

Inregard to (i), the Regulation itself provided in
clause 5 that “ it shall be the duty of the Chairman- ( of
the Committee ) to inform the objector ( i. e,, the detaines
who objects to the order for detention ) of the grounds on
which the order has been made against him and to furnish
him with such particulars as are in the opinion of the
Chairman sufficient to enable him to present his cage. The
Chairman would obviously decline to act as Chairman
-unless he was himself supplied and could thus supply the
detainee with all the material relevant to the case. The

duty thus cast upon the Chairman in express terms of fur.

nishing full material to the detainee indirectly but inevit.
_ably cast upon the Government the duty of furnishing thig
material to the Committee. The requirement that the
Government should supply full information to the detainee
was thus indirect, because there might be reasonable
.objection to making all secret official records available
to the detainee who might make improper use of them, but
there could be no possible objection to making them
available to the Committee (whichsat in camera) and
. relying upon it to pass on such of them to the detainee ag
. in its opinion were necessary in the interests of justice.
And it was the invariable practice of the Home Office, ag
‘well in World War I asin World WarIL to place a}]
available evidence, including secret dossiers, at the
disposal of the Committee, leaving it to the latter to uge it
with proper circumspection and disoretion in, hearing
cases of the detainees, There was nothing in the Home
Office files which was kept back from the Committes, The
Home Secretary said in the House of Commons on October
3(,1939: “ The Advisory Committes have before them
all the evidence which is in possession of the Secreta.ry of
State, ” Nor did this evidence fail toreach the person
whoge case was heing oonsidered, The Under Secretary told
the Commons on July 23,1941 : “ It is the invariable
practice of the Advisory Committes to put before thege
persons, ag explicitly as they can, all the facts which are
. known against them, ™

In glaring contrast to the provisions of the English
Regulation, our constitution itself provides in art. 22,
after saying inok 5 of the article that the grounds of
detention shall be furnished to the dstenu, that ** nothing
in cl. 5 ghall require the authority making such an order
~as isxoferrod to In that clause to digolose facts whioh such
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authority considers to be against the public interest to
disclose. ” The exception thus made would be thoroughly
intelligible if it was actompanied by a requirement on
the part of the Government to disclose even such

_“ dangerous ™ facs to the Advisory Board, The Advisory

Board, in sec, 10 of the Preventive Detention Act, is no
doubt given power to call for any more information than
the detaining authority might have chosen to give, but no

. obligation is laid upon the authority to give to the -Board

the information asked for, [ And how chary the detaining
authority generally is in giving the necessary information
will be seen from. the words of stern reproof utterad first by
the Chief Justice of the Bombay High Court and after.
wards by the Chief Justice of the Supreme Court in the
Vaidya case, quoted on a later page in this issue. ] The
provision in Bire’s Offences against the State Aet, 1939,
in this behalf we. have already: reproduced in the
BULLETIN at p. 124. It is as follows : o
The Minister for Justice shall furnish to the
Commission such = information and documents
{ relevant to the subject-matter of such inquiry )
the possession or procurement of the Government or of
any Minister of State as shall be called for by the.
Commigsion. [ Emphasis supplied. } j
Onr Home Minister dealt very light-heartedly with .an}
amendment on thig subject as with other amendments
moved by nou-official members. He said in effect: * Why
worry about this small matter ? -The detaining autho-
rity will in its own interest have to supply the necessary
information, as default in this respect will entail the con-
sequence of the release of the detenu by the Advisory
Board. But infact it will tend to have the opposite
result. As the constitution itself gives power to the
detaining authority to hold back any information whose
disclosure in its opinion might be against the public in-
terest, the Advisory Board, however impartial and fearless
its personnel may be, would be so impressed with what had
been kept back that it would be inclined to report against
the release of a detenu, though the evidence adduced by
the Government against him was ever so slight. For, as
Mz. C. K. Allen has said in the “Law Quarterly Review "
for April, 1942, in commenting on the Liversidge case:
* It, would be affectation to pretend, and, in our opinion, it
woiild be wrong to maintain, that in time of war [ and in
our country in what the Government regards as a peace-
time orisis ]  the Courts [ and in our country the Advisory
Boards ] can shut their eyes to the necessities of a perilous
gituation or allow mere technicalities to prevail over the
demands of public seourity.” And if public, security
necessitates withholding of relevant information, the
Advisory Board will, we believe, more often than not
decide the case rather on the basis of information that
hasbeen withheld, which is presumably of overriding
weight, than on that of what the Government has voucb--
gafed to supply.

*
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As to (i1), nobody ever thought that an examining
+ body could proceed even one. step. without summoning the
. detenu, putting questions to him and getting from him.
- answers. to the charges mada by the Government, Ih
was never thought possible that any tribunal could do/
much by just looking at the information furnished by the
. Governmment and thereafter looking ~ at the ertten
representatlon of the detenu which may nob ‘bo~ éven
available in all cases before the tribunal takes up the éase.
for cousideration. . And yet our existing Preventive
Detentxon Act in sec. 10 (3) forbids a detenu to appsar ln
; person before the Advisory Board. This particular pro-
hlbmon has now been removed in the amended Act on
. & puggestion made by such “ loyal ” members of’ the
Govemment party as Mr. Ananthasayanam Ayyangar
. and Mrs. Durgabai. Even ,these’ members thought it
would be too bad otherwise. Buf, as for the detenu
- appearing befors the Advisory Board through a legal
representative, the Home Minister was. adamant.; to tha
: suggestions for allowing this privilege as being necessa.ry
. for domg justice, his answer was an emphatic * no "
We have already stated what the proeedure in England
*awas under Regulation 18 B in this respect. But the pro-
-nouncement made by the Home Secretary in the House
« of Commons on Decomber 10 1940 is worth quotmg
agam It is:
: If the Advlsory Commlttee came to f.he conclusxon
that in the circumstances of any case there would be
- advantage to the proceedings by the bringing. out of
facts and that this would result from legal assistance
. . being available, that tribunal or Committee has the
right to say that such legal assistance . could be
provided. -, It is not the Home Secretary who
settles whether logal assistance shall . be available or
not but the Committes outside. ( The Advisory Com-
mittee ask a legal representative, if the detaines has
. given him instructions, ) to appear before them to
give evidence on behalf of the appellant or to assist
" the Committee on the appellant’s behalf in the investi.
gation of the facts of the case. - ) .
"The legal assistance thus allowed is not a matter of
.just academio interest. It is of the greatest consequence to
the detenu. Mr. C. K. Allen saysin “ Law a.nd Orders
sat p. 239 on this subject ¢ .
Speakmg from’ considerable experience of the exa~
mmatlon of conscientious objectors, the present

writer can say without hesitation that legal aid may -

make all the ditference to that large olass of persons
_ who are inarticulate or discursive and quite unable to
present their own cases; and this must be so, however
eminent, experienced or sympathetlc the examining
tribunal may be.
Lega.l assistance may be quite essentla] in the interests of
. Justice, but our Home Minister will just not allow it.
Anrgd, as for (i), if the Home Minister has such a
+deep-seated ;aversion toa lawyer appearing on the scene.
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is it any wonder that he offered blank opposition to the
callmg of evxdence .and oross-examining _of witnesses ?
The pra.ct.xce tha.t _prevailed in .England. in "this regpect is
given in the followmg sta,hements made by responsible
ofﬁo:als . .

The Advnsonv Commxttee can* call in any persou
who, in their opmlon. may be able to assist in eluoidat =
- ing tbe matter -with which the Commlhtee have to
.. .deal,*—TIome Secretary '(October 31, 1939).  “In

. some cases Witnesses may be availablé, in others not's
... and where witnesses. are available, it. is for the Com-

. mittee to decide whether the attendance of witnesses
. . dsnecessary. » _Under Secretary (February 13,1941 ), .

" * Witnesses can be_called, . and Aare called in many of

" . . these cages. "—Home Secretary’ (July 23,1941). '
The only answer that the Home' Mmlster made’ to’ the
amendments moved by Pandit Kunzru and Mr. Sarvate for
allowing the Adwsory Board to -settle its Dwn procedure,
thus approximating the practice in all these respects ‘to the
practice of the Advisory Commiftes in England, was that
that would involve grea.t delay in the proceedlngs of the
Advisory Board. He pointed to the provision in the Aot
prescribing a mazximum period of ten weeks from the time
of detention’ within which the Board must decide ' cases
and said that if all this comphcated procedure was follow-
ed, the Board’ would rather ‘take ten months to reach a cone
oluslon than as many weeks. But how: long did the
Advisory Committee in England take in deciding cases,

although it followed this procedure ? In' the early stagés

it took about three months, but later it'took much leds
time. Moreover, what is the advantage in having . a

‘quick decision, if it i8 a decision not properly. arrived at ?

One would prefer the provision about the .time.limit
deleted altogether from the Act to a slapdash decision
whieh is very often l1kely to be against- the detenu. - The
Home Mmlster at no time displa.yed an anguished

-sense for the terrible condltlon of the detainee, nor did he
make the slightest concession necessary for emabling

the Advxsory Committee to come to a just conelusion.:
* . % N i % 7
The extensxon of the Advisory Board’s jurisdiction
was heralded as a great liberalisation of the existing Act,
but Mr. Kamath told the Home Minister quite bluntly 't.hat

"real liberalisation would consist- in giving to the Advisory
. Board the status, the funotions and the powers. whmh

should properly belong to it. He remarked :
If the Home Minister was really earnest about.
* liberalisation of the -measure and seeing that the
detenys were fairly- and ‘justly dealt with and ‘not
arbitrarily, then  the Government must accept thae .
features of the amendments of Mr. Sarvate and
Pandit Kunzru...,If the Home Minister cannot
accept this moderate and democratic procedure, I for
one may feel that that all his praise of .the liberali~
sation of the measure is mere pretence.
The Home Minister had adopted a ' completely none
possumns e.t.tlt.ude in regard to all amendments about the

T2

.
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procedure of the Advisory Board. ‘He had said:  * Eithes
- the Houge wanted the Preventlve Detention- Act or did’ not’
want it. If the Act should bé passed, then they could not
have elaborate procedural provisions which would make
the whole thing a regular legal trial. "’ Pandit- Kunzru
-declared that it was “ gheer cussedness ” on the part of the
Home Minister to oppose these ameridments “strenuously”’
as he did, and when the Home Minister appealed - fo the
House to co-operate with Government in making the Act a
success, Pandit Kunzru said that the Government could
thave accepted the amendments " without endangering in
_any way the efficacy of the Act” and that since the
Government had chosexi to refuse all of them, it was not
entitled to receive and would not receive the co-operation
it was asking for in enforcmv the unnecessarily and
extraordinarily drastic powers it wag agsuming to 1tself
. + . »

Because in too many cases unaccountably long delay
has occurred in informing the detenu df the grounds on
which action had been taken against him, it was proposed
thatan obligation should he thrown on the detaining
authority to serve the grounds on him within four days—
or at most a week—from the day of his detention (even
Mr. Ananthasayanam Ayyangar was in favour of pre-
scribing a time-limit of a week ), though faets and parti-
oulars in support of the grounds might be supplied later.
The Home Mlmster would aceept no such obligation, say-
ing that it wonld “ put ‘the Government in an embarrass-
ing situation,” though the object of the proposal was
merely to secure that the detaining authority should not
first detain and then be on a search for “grounds therefor.
But the most astounding part of the discussion on this
subject was the brazen-faced attempt made by thé Home

* Minister to get round the Supreme Court’s decision in the
Vaidya case ( vide infra), of which he was. reminded by
Pandit Kupzru. The decision in this case was to the effect

that the . grounds of detention must be supplied almost

forthwith, though particulars in respect thereof might be
supplied within a reasonably short time thereafter, and
that the grounds originally given could not be added to,
, a8 these must be in existence when the detention was
ordered.: The Minister argued that when the Aect was
defective, the courts were * compelled ” to interpret it in a
particular way ; but now that the gaps in the Act were filled
**the position would be different.” No gap in this particular
respect bas in fact been filled by the new Act, and merely
‘ because the Advisory Board’s jurisdiction has beén widen~
ed the Supreme Court’s decision cannot cease to have force.
If the Home Minister feels that the detaining authority
cen go on varying and amplifying the grounds it might
-have given in the beginning ( and . he said as . much,
remarking that “ in a particular cago the detention might
have been effected under one ground, but the appropriate
Government, while scrutinising the papers, might feel

. that the case fell under some other grournd "1), notwith-
standing the Supreme Court's clear mandaté to the
sontrary, he will surely come to grief. 'Wh‘atevei- ‘lis may

-
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actually- do in~ fut.ure. this' atfempt - at circumvention:
shows how little deference he is really wﬂlmg to pa.y t;o.~ :
the commands-of the Supreme Court.

Severa.l .other amendments that were moved principally

-with the ob]ec(: of bringing the Act into consonance witly

the provisions of Regulation 18 B were unceremomously-
turned down by the Home Minister. " It was propoaad
that,” instead of leaving’ 1t. to all district magistrates: .
in the country to exercise * subjective ” discretion and'
pass dstention orders, this power should be confined to thex-
Home Ministers of the States, requiring them to look per=
sonally into each case. 1n Kngland personal investigation
of each ‘detention case by the Home Secretary himself was..
regarded as a great safeguard against too wide and arbi- -
trary exerclse of this power, and it was thought desirable
by many non-official members that the same safeguard
should be available in India. But the Home Minister would
not agree to provide it as in his opinion it would cause--
inconvenience to Government. It was also proposed that .
the presiding officer of an Advisory Board should be a High
Court judge nominated by the Chief Justice of India, o that
the general public would be satisfied that the final ex~ -
amination of detention cases was in the hands of persons of
unimpeachable impartiablity. The Home Minister equally -
opposed this amendment. It was slmxlarly ptoposed that,
as in England, the Government should report to Parliament.
once a month, when it was in session, the action taken by
the Central and State Governments under the Act and the
number of persons detained. The Home Minister pro-
mised to publish in the Gazette of India the number .of
detenus * once in six months” 1 It was proposed, with a
view tb ' carrying out the Supreme Court’s :own recom-—
‘mendation for a periodical review of every detention case
by the Government (so that no one may remain in
detention longer than necessary ) that all detention
cases be reviewed every six months. The Home Minister
would not agree. What is -the good, he asked, of
placing before the Advisory Board the same material every

‘now and then  He forgot that in England the detainee

often asked his case to be reconsidered by the Adwvisory
‘Committee. and that the Home Secretary himself
often submitted detention cases to the Committee for
reconsideration. * It is principally in this manner,” says
C. K. Allen, “that the orders have been suspended
( which term was used in England for ‘revoked’) and
roleases made, ™ .
* * .

Two or three amendments were moved, the
cumulative effect of which, if adopted, would have been
to limit the operauon of preventive detention to acts
prejudicial to * the seount.y of the State " and to’ leava
acts prejudicial to * public order” in the State or ta

-* the maintenance of supplies and services essentisl to

‘the community, ” etc., to be dealt with by the ordinary
process of prosecution’ in law courts. Pandit EKuunzru
pointed out in moving his amendment for deleting the
provision about ezsential supplies and services that -ak lute

'
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a8 the beginning of last year the normal method of a
~:4rial was employed in the case of such offences under the

Public Sefety Aote, and said that where ordinary modes of.
- punishing were found sufficient, extraordinary measures’

- of prevention must not be resorted to. It wag also pointed
out that the Essential Supplies Act had been passed for
the specific purpose of dealing with the - evil practices of
black-marketers, and that it had not been found that, if
used with vigour, the Act was not adeguate for the

. purpoge. The Home Minister would not listen to the

. argument, [He remarked that there was a great deal of
-digcontent in the country with black«marketers, and there
-was no reason why, taking advantage of this wide-spread

- feeling, these people should not be dragged info the nef of
preventive detention, particularly when the new constitu<
tion permitted such a thing, ~He -was impatient of
mere theory on the subject. He said, there was great

- deterrent value in preventive measures. Therefore, there
was much justification in coming down on the black-
.marketers occasionally in that way, *“whatever the jurists
wmay say.” Bimilarly, he could not understand why
- recourse should not be had to preventive detention in

- puppressing acts leading to any undesirable complication
~in  international affairs. When an amendment was
moved by Sardar Bhopindar Singh Man ecalling -for
vthe deletion of the clause providing for detention
+for acts prejudicial to * the ~relations of India with
foreign powers,” the Home Minister, having Pakistan
in mind, said: ‘It is not merely a matter of liberty
-of epeech, but a matter of war.  The danger
‘we are protecting against is something enormously
-important, Could any person regard with equanimity
the possibility .of war with Pakistan? It would
-be a terrible thing.” Yes, bubt this means that since
Pakistan is to be a permanent neighbour of India,
; preventive detention must remain a permanent piece of
degislation in order o give us the mecessary protection.
However, every country in the world has some other
oountry in its neighbourhood, with which it wishes to
rcomain in peace. Kvery country then, by this reasoning,
.must have the weapon of preventive detention in its
- armoury if it is to have a feeling of security. Baut, if so,
~why does every country go without this weapon ? Is it
-only because of its utter imprudence? The Home Mini-
-sber never pauses to consider such questions.

* * -
The Act is aimed principaily at Communists and

- gecondarily at communalists who, it is suspected, indulge
4dn subversive acts. Those who attacked its provisions

-have no sympathy with subversive elaments of either kind

-und they will be foremost in suggesting strong measures
to cope with subversion, provided the measures

«comport with democratic freedom., But such reasoning
«did not make the slightest impression on the Home Minj-
-ster,  He would take any short cut available to deal with
those whose aim isto create some kind of strife, and he

reems to have persuaded himself that the ghort cut he has
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taken on this occasion is indeed the highway, In answer-
ing his oritics who pointed out that detention without trial
was not the proper method to be brought into use against
fomenters of civil strife by those who value hberty, ha
said: .-

"The liberty of the individ'ua.l is a.lwa,ys conditioned.
by the " security and the interests of the State. So it
is that when security of the State is affected or when
public order is endangered, it is now an established
practice of Glovernment every where ‘that we should

 tackle orlme in the stage of plots and plans,

This is, accordm‘g‘ to our. Home. Minister, the lessdn of
history—that whenever disruptive forces are abroad, it is
the practice of even democratic countries, a practice sanc-
tified by the theory of demoocracy, to mount the strong
guard of Preventive Detention on the battlements of free=
dom ] And when the resolute determination of the U. K.
and U, S. A. not to flourish .this weapon against pro-
moters of internal subversion was referred to by his eritics,

" he just explained it away as not relevant to the problem

facing India. Where is the danger in England from Com-
munism, he asked, such as what we have to meet here?
He will not admit that if the threat of Communism is not
dire in England, it is just because England refuses to be

- panicky about it but proceeds to meet the situation by a

suitable social and economic policy and above all by an

- unflinching adherence to the Rule of Law in all circum~

stances. Writing in connection with the revelations made
in “Ibelieved ” by Mr. Douglas Hyde, a former news
editor of the * Daily Worker ” as to how in the opening
years of the war “ the Communist Party was actually
working for the defeat of Britain as it is working for her
enfecblement today,” the “ Manchester Guardian” said
recently : " The Communist will not be cured by abuge
oprcrude methods of repression : in fact he thrives on
them,” That is typical British mentality of which ouz
Home Minister does not appear to be aware. But what
he said about the United Smtes was really shocking, Ha
observed :

The procedure of the U. 8. A, in dealing with Com~
munists was much worse than it would be under the
law that “we haveor will have.” He thought the
Communists themselves would prefer to be under the
Indian law than undergo the trials to which they
were subjected in the U, S. A.

Does Mr. Rajagopalachari helieve, one wonders, that
in the Red leaders’ trial of last year conviction was
obtained by the employment of third degree measures or
anything of this sort ? Bodies like the American Civil
Liberties Union condemn this trial because in their view
the law under which they were tried needs to be repealed
on the ground that under it advocating overthrow of the
Government by violent means ( which in itself comes
within the ambit of the guarantee of free speech ) is
penalized even - when unaccompanied by an overt act or
when there is no “clear and present danger ™ of am:
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actual overthrow of the Government,, , But the- trial itself.

was rema.rkable for the wonderful patlence ‘and meticulous

falrness shown by the Judge in the midst of . persistent

| obstructxon and contumacy on the part -of the accuged
and their counsel. And the law too, though. condemned
by = lovers of _ freedom, has nothlng in it .which
even remotely corresponds to the "law which . Mr.
'RaJagopalachan was enacting, embodying an odlous
doctrme productive of infinite mischief. We do not

. care to surmise whether this arrant nonsense about the
TU. 8. A. for which he made himself responsible in a pre.
‘meditated, written speech proceeds from sheer ignorance
or from a desire to. paint the United States in lurid
colours with the ‘deliberate’ object of improving our own
showing, either of whloh hypotheses it is dlfﬁcult to
belxeve, but we feel cortain that one who makes or *1is
likely ” to make such a speech calculated to embroil the
relat.lons Wlth the United States would suffer preventive
detention in 4 country endowed with a law like the one
‘which Mr. Rajagopslachari has 0wen us, producing
police-state conditions. = . s
M > * *

‘We must s‘omehow.']earn to keep cool in the midst of
disruption and not to'multiply any present danger by an
obsession with catastrophes that these disruptive 'forces
mlght possibly brmg about Jater. Since Communism is
going. to be with us for some time, we must “teach

‘ourselves to live in ijts shadow, countermg it by 'means

which as a democratic people we can legitimately adopt
and to Whlch alone it will ‘yield. By enforeing measures
like that’ of preventlve detention. we on]y undermine
the chance of security by sapping our own freedom.
‘And what a gharp éontrast is there ( as the " Radical
Humanist ” “has so cogently pointed -out ) between  the
‘Home Minister’s policy towards domestic Communism and
that of the Prime Minister towards external Communismh !
* 1f Communism is to be suppressed at home,’ " the paper
asks, ** how can it be supported’ ‘4broad ?"  Mr. Nelru
preaches 8t the*Americans for crossing ‘the 38th Parallef
in Korea. It would call down, he thinks, the immédiate
outbreak .of - total :war.. - The .Parallel he . and Mr.
Rajagopalachari should together really worry about is the
demarcation. 1iné between Justice end Représsion,' and
there is a clear line which divides them..

_ The only good feature of the debate in Parhamenb
was that several members. belonging :to- the Congress
Party refused to gay *‘ me too " to the high command and
exercised their right of free thought and speech.

~

o Grounds and Pamculars
It has very frequently happened that the detnlnmg

authority furnishes to the detained ‘person exceedingly _

meagre information about the caiises of detention, but
foaring that this wmeagreness: of information will be
congidered by a court to infringe the detenu's right,
conferred upon him by arb. 22 (§) :of the constitution, to
make n represantation agalnst the order for detention, the
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detaining authority. supplies to -the detenu, almost on the
gve of his habeas corpus petition bsing considered by the; -
eourt, some additional mformablan with a view to saving
the detention order from being judicially. set asidey
Naturally such additional information i is suspect in the. .
eyes of the general public as partaking of the character of
an after-thought. But different High Courts have dealt:
with this question differently, For example, the Bombay
High Court refused to consider the supplementary:
information put in on bebalf of the Government in the -
cage of Abmaram Shridbar Vaidya ( B. L. R., p. 856 of tha
1950 volume ). -On the other hand, the Calcutta High
Court took it into consideration ( vide p. 136 of the
BULLETIN ) in some cases that came before it. In tha: .
Vaidya case the grounds wsre furnished to the detenu-
on 29th April 1950 and additional grounds furnished
about four months later, i. e, on 26th August, nob..
only after the detenu had presented a habeas corpus
application o the High Court, but ( as the Chief Justice -
said )- * after our decision was glven The decision
of the Court was : .
v It is not open to the detaining authority to furnish
grounds in several instalments. ... What has been
-furnished to the detenu now by the detaining autho- -
- rity on August 26, 1950, cannot constitute the grounds
- contemplated by art. 22 (5) of the constitution. The.
only grounds which we have to consider and which
were furnished in " the purported compliance of art. 22
(5) were the grounds furnished to the detenu on April
29, 1950; and if these grounds were not such as to
onable the detenu to make a proper representation,
~ then there was a violation of ‘the fundamental right
, - rand a contravention of the statutory right. Thaf
.~ : violatjon and that contravention cannot be set right
by the detaining authority by amplifying or improv-
ing upon the grounds already given.

'Tﬁe,,Court. in consequence ordered the detenu-applicant

to be released. But the Calcutta High Court followed a
different.course. Against both the High Courts’ decision
an .appeal. was . filed with the Supreme Court by the-
Bombay Government in the former case and by the detenus .
in.the latter case, and the Court gave a ruling om 20ih
January on the important law point concerning the con-
struction of art. 22 (5).

The Attorney-General argued that while * grounds.
plus particulars must be sufficient to enable a detenu to-
make a representation, ” it should be open to the detain-
ing authority to furnish 'the material- ( i. e., grounds and
particulars ) in instalments or several * baskets.” Chief
Justice Kania, in the preliminary hearing of the ocase,.
admitted this argument but added: * Provided all these.
“bagkets™ are received ( by the detenu) before making a
representation, and not after a long time when he has al-
ready approached the courts ( pleading ) that his funda-
mental right guaranteed under art. 22 (5) had been violat--
ed, ... One oan visualise that-a man is- detained on
Dadember 1, grounds are served upon him on December 4,
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--nnd particulars on which the grounds of detention are
“based on December 7.” Indeed, this is exactly what used tg
‘happen in England under Regualation 18 B. At the time

. of his arrest,”he was given. a brief statement of the
sgroundg of his detention. “This . was little more than a
definition of the parh of the Ref’ulablon whlch was put m
force against him, i ., \vhebher he was of hosblle origin 'or
.assooiations, or wnether he ha.d baen recantly concemed in
acts prejudicial to the defence of the realm, etc. But
shortly thereafter he was supplied with particulars of the
factg, incidents, allegations or sources of information, so

- that * when he gets to the Advisory Committee every faét
~which can posgibly be put to him is put to h;m by the

- Chairman of the Committes at the hearing.” No guch
question arose in England. as has arisen in this | country
because the Regulation lbself made a distinction between

“grounds” and “particulars.”’ Clause 5 of the Regulation

- says: “Itshall be the duty of the Chairman to inform
the objector of the grounds on which the order has been
-made against him and to furnish him with such particulars

. as are in the opinion of the Chairman sufficient to snable

“him to present his case,” Buf in India, as Mr. Justice
"Mukherjee observed, “ the constitution does not say any-
thing about particulsrs.” Art. 22 (5) speaks only of

_grounds. This has caused confusion. The common-

: sense view of the matter is that (as was remarked by the
‘Chief Justice in the preliminary’ hearing): * Supple-
‘mentary grounds may cover particulars of what has al-

rready been given, but additional grounds which were not
“before the detaining authority at the time of the passing
‘of the detention order would not come within its ambit. *
"There might be an interval between the communication of
-grounds and the communication of particulars, provided:
“thatthe interval isso brief as not to conflict with the
requirement of art. 22 (5) that the detaining authority
“*ghall afford him ( the detenu ) the earliest opportunity
“of making a representation against the order.” This
".commonsense view was affirmed by the Court. '

It made a distinetion in ite ‘judgment batween
“grounds” and ‘“particulars” as Regulation 18 B did
:and stated that the detaining authority after serving
“grounds,” which in themselves must be full and in-
-capable of being added to later, might subsequently, in
order to substantiate the grounds, give “particulars” which
maust be sufficient to enable a detenu to make a represen-
tation. The Court said through the Chief Justice : ’
. In order that a representation can be made the per-
son - detained must first have knowledge of the
**grounds” on which the authorities conveyed that they
were satisfied about the necessity of making the
detention order. If the reprasentation is to be inte]-
ligible to meet the charges in the grounds, the infor-
mation conveyed to the detained person must "be
suffioient to attain that object.
- Without giving information suﬁicxent to make *
representation against an order of detention :it is not
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.. possible for the man to.make the rapresentat ion.
. Iudeed the right w111 only be 111usory. The right to
: recalve ‘grounds is mdependent but it is intentionally
bound by and éonnacted with the right to make the re-
"pregentation. Although these two rights are hnked up,
" the contmgenoy of a further communication between
furmshmg of the grounds on which the order is made
: and exercise of the right of representation granted
by the second part of article 22 (5) is not altogether
exoluded.
But one thmc' is clear from the Wordmv of this
" clause, and that is that after the grounds are 0nce con=
veyed to the detenu there can be no .addition to the
grounds. Such additional grounds will be either
grounds which were not an element to bring "about
gatisfaotion of the Government ‘' or 'if "they. were such’
grounds there has been a breach of the provisions ' of
the first part of article 22 (5) as these grounds for the
order of detention were not conveyed to the detained
person “‘as soon as may be."” :
b The grounds for the order of detention must be be-
fore the Government before it is gatisfiéd about the
" necessity of making the order and all such grounds
have to be furnished as soon as may be. Particulars
of facts mentioned or communicated in the grounds
initially supplied or additional incidents which, taken
along with the facts mentioned or communicated in
the grounds already supplied, lead to the same con-
clusion of the fact (which is the ground furnished in
the first instance) stand on a different footing. These
are hot new grounds within the meaning of the first
part of article 22 (5). Provided thege are furnished
80 as not to come in conflict with giving “the earliest
opportumty" to the detained person to make a repre-
sentation, they will not be consldered an mfrmgement
of article 22 (5). : .- . . :
#is Lordship said if the mformatlon supphed to a
detenu is insufficient for the purpose of making a represen-
“tation, he “has a right to approach the court and com-

" plain that there has been infringement of his fundamental
“right and even if the infringement of the second part
- of the right under art. 22 (5) is established, he is bound to
" be released by a court.”
‘ many cases had this right in fact been infringed. He said :

He then poihted out that in too

In numerous cases that have been.brought to our
notice we have found that there has been quite an
unnecessary obscurity on the part of the detaining
authority- in supplying the grounds for the order.
Instead of giving information with reasonable details
there is a deliberate attempt to use the minimum
number of words in the communication conveying
grounds of detention. In our dpinion this attitude is
qmte deplorable. .

. While the constitution nges the Government the
~ privilege of not disclosing in publie interest facta
_which | it considera undesirable to be dmc]osed by the -
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words used in article 22 (5), there is a oclear obligation of further particulars does not constitute an infraction of -
to convey fo the detained person ‘materials (the any fundamental right.”

disclosure of which is not necessary to be withheld ) o — ;

which will enable him to make a Tepresentation, It ‘ BANNING OF POLITICAL PARTIES

Is but right to emphasize that the communiocation
- made to the detained person to enable him to make a
' representation should, consigtently with the privilege
. not to disclose facts which are not desirable to be dig-
closed in public interest, be as full and adequate as
circumstances permit and should be made as soon as
it can be done. Any deviation from this rule is a
. deviation from the intention underlying article 22 (5)
of the constitution.

| That the Bombay Givil Tiiberties Conference passed an.
.amerdment on this subject in oppesition to the origina}l
Tesolution is an indication of the regrettable fact that even-
" preminent workers in the cauee of civil liberty do not yet .-
Aully appreciate the principles underlying scme of the--
bagic freedoms for the protection of which every such
worker is supposed to have dedicated himgelf. The resolu~
“tion sought to protest against the ban imposed on the -
,Ccmmupist Party in scme Statés and based its protest on

A number of judges have said the same thing before. _the universally accepted principle that no individua}
For instance, the Chief Justice of the Bombay High Court .sheuld be held guilty ard penalised merely on account of
said in the Vaidya case: :his ageociation with organizations which may be regarded
In all the matters which have come up before us, we as dangerove, The amencment that was ultimately passed
have been distressed to find how vague and unsatis- by a majority vote PT"f_GEEeS to pay._,homage.to tl'iis prin-
factory the grounds are which the detaining authority .ciple but attaches to it qualifications which in’ effect .
furnishes to the datenu; and.we are compelled to stultifly it. If an organization is guilty of violence or
say that, in almost every case, we have felt that -subversive activities, or is contrary 1o the broad principles .
the grounds could have been ampler and fuller -of law and order in a democratic society or is against
without any detriment to public interest. (EBmphasis " national interests and securi.ty of the country, then (the
" supplied.)® . - -amercment amounts to say.l'n.g) it can legitimately be-
“In this case of Mr, Vaidya the further material supplied by proseribed. . The meaning of it is (and Mr. Ashok Mehta,
' Mr. Chandugama, the Commissioner of Police, four months the Socialist leader, who moved the amendment said as.
" after communicating the grounds was not such as would much) that civil liberty is for those groups alone which,.
have damaged, even.in the opinion of the detaining  being democratic, extend civil liberty to others ; but it
authority, public interest. For, as the Chief Justice can well be denfed to those groups Wh"fh themselve-s
said, “ Mr. Chandusama states that there are more facts deny it to other groups. Asa mat:ter of pohc.y or expedi.
‘relating to the activities of the detenu which he canmot ency, there may perhaps be something to be said in favour
" disclose as being against public . interest. Therefore,  Of this position, but looked at from the point of view of
"~ Mr. Chandusema’ did not think that the disclosure of  principle, the position is wholly untenable. Those whe-
" particulars which he bas now (on August 26, 1950 ) made have pledged themselves to maintain ecivil liberty must
“would in any way have gome against ‘public interest if . work for all they are worth. to secure Phe _beneﬁts. of such
* gach a disclosure had been made. when the grounds were :1iberty even to undemocr.atxc and totalltan‘an part.ufs. how.-
- furnished on April 29,1950.” - . . ever ruthless these parties themselves might be in sup-

" In the above-mentioned deeision of the Supreme Jpresging the civil liberty of others who happen to come
~ Court delivered by the Chief Justice (viz, thatif the  under their control.

grounds supplied to a detenu are not sufficient to enable : Evidently the supportez: off t}?e amen(;]u:]elnt, o.r.at
~ him to make a representation at the earliest opportunity, - 1east some of them, thought that i Pt ey UTEG elsa}smg

he' is bound to be released) was conecurred in by of the ban against the Con-lmumst arts.’.t oy vv{o;1 tm ag
* Mr. Justice Fazl Ali, - Mr. Justice Mukherjee and ‘indirect-way b_e encouraging Commun‘lsm or violent an
"~ Mr. Justice Chandrasekhara Aiyar. . But the two other .8 ubversxv.e activities in .Whlch _they lgheve .meimbers of the

judges of the bench, Mr. Justice Patanjali Sastri and Comm unist Party are indulging, But this Is a complete
"+ Mr. Justice Das were of n different view. Mr. Justice . misapprehension of the role Wh“’]l; the.l(;lv.\l liberty move-.

- Sastri gaid : * I find nothing in article 22 (5) to warrant ment lﬂ. exp.ected to pla{(. b]Mt. o armd, lwh(; mo;red th;

" the view that the grounds on which an order of detention resolution in a remarka { able };md cIOSedyhir ascl)?zo |
bas been made must be such that, when communicated to speech, made this perfectly clear. o declared himse |
the person detained, they are found by a court of law to. _ be fundgmental.ly ODPO.SEd to Commumsqi, and yet he coni ‘
be sufficient to enable him to wake what the court consi- i _gidered i.t. his u{xpert}tlve duty to 1‘;9:!1!54l‘:thgoz';l'nmant_a.t i
ders to be an adequate representation.” Mr. Justice Das _ _'power being arbitrarily ex.nplosired to ban be ﬂ;nmui?ls

. thought that * clause (5) of article 22 imposes no consti- Party orto penalise any mdivt?“&l Ertl;[:h ::9 artereo L«{)n |
tutional obligation on the authority to supply the parti~ the sole ground of their connec] on wi - Cl})o y. Mr.
oulars g0 as to remove the vagueness eof grounds or to - J amnadas Mehta, who Is similarly opposed to Communism

enabls a detenu to make a repregentation, and non-supply - also ' took exception to the amendment and supported the
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resolution on the principle that guilt is personal and is
not to be inferred from one’s association. We may -take a
tesson in this matter from the policy of the American Civil
Liberties Union, which is the biggest and most respeoted
union in the world of its kind. This Union frankly con-
foscos itself to be-utterly opposed to .** Communism,'
Fascism, or any other system or philosophy which would
deny civil liberties,” and indeed goes so far as to lay
down that * no Communist or Fascist can become
a director or staff member” of the Union. And
yet it is  foremost in maintaining ecivil liberty - for
the Communists. * While opposing those who would
deny civil rights to other_s; it nevertheless constantly con-
tends for the application of civil rights to all.” This is
the only right position which any civil liberty orgniza-
tion ean consistently take up. ' .
The amendment that was passed no doubt gives the
appearance that banning of an organization would be
. acquiegced in only if it was provedin a court of law that
the particular organization was actively engaged in
planning the overthrow of society by violence. But such
_judieial proof is hardly ever possible. in the case of an
organization and the very fact that the supporters of
the "amendment insisted on taking out of the rezolution
a reference to the Communist Party although no judicial
proof about the evil activities of the Party as a
whole is forthcoming shows that they do not lay much
store by such proof, The nearest approach that was ever
w ade in judicially fixing a brand of disloyalty on a politi-
cal party was in the famous trial of the Politbureau of the
American Communist Party on a charge of criminal
conspiracy under the Smith Act. In this trial the topmost
“leaders of the Party were convicted, though the conviction
" by the trial court is yet to reach finality in the Supreme
Court. But assuming that the highest court of the United
States upholds the conviction, even then it is not to be
supposed thht this will give authority to the United States
Government to treat every professing communist as one
who is individually convicted of an offence. No action
“ could be taken against any communist except on the basis
. of what erirves he had himself committed. There would
* be no room, even after the Supreme Court's confirmation of
the conviction, to condemn a person by association. The
dootrine of guil} by association is foreign to the concept
of justice. AgtheU. S, President’s Committee on Civil
Liberty says, * For the individual the nltimate test must
always be his own untrustworthiness, Affiliation with a
dubious organization is, by itself, not necessarily proof of
untrustworthiness. ” But the more important question for
the civil liberty movement is to determine what its
attitude is to be if an entire party or group is declared or
sought to be declared illegal. Here again we may'take a
leaf out of the bookof the American Civil -Liberties
Union, This Union appears inthe Red tria] with a brief
a3 amicus curige. In its brief it says: * Day-to-dey
events on local, national and international levele
emphasise the urgent need for safeguarding the vital

i

interest of the individual - and of society in  maintaining
the fullest freedom of discussion thatis compatible with
the security of the nation. It is more and more apparent
that, while liberty can only exist within a framework of
order, the question pressing above all others for solution

. is the accommodation, under the conatitution, of freedom

and authority in such a manner as to preserve the benefits
of each. ™ The supporters’ of the amendment passed at
the Bombay Conference should note that A.C, L. UT.,
noted for its sobristy and maturity of judgment, doss
not think that national security requires banning of the
Communist Party but that if should be possible to counter
the Party’s subversive activities by means which are
congistent with the maintenance of civil liberty, The
supporters of the amendment need not have been more
golicitous for law and order or the security or the interests
of the nation and less solicitous for civil liberty than
-A. C. L. U. hag shown itself to be. Although the Socialist
Party leaders in Bombay have put themselves on
record as being in favour of what amounts to maintaining
a ban on the Communist Party, Mr. Jayaprakash Narayan
who ocarries the greatest weight among the Socialists
would, one feels, have taken a different line altogether.
For we remember that when the Communist Party was

“outlawed in West Bengal, he strongly protested against

this action, saying ( quite rightly ) that while he was
totally opposed to the methods of the Communists, he
would like to fight them in the open rather than have
them driven underground, as would be the necessary
consequence of that action.

1 If one looked at the question from the narrow stand-

.point of politicg rather than from that of broad principles
.one may even be tempted to think that the Communists

were served right on this occasion. For when at the

-sacond session of the Conference the same question arose
they took a leading part in voting down a similar -

resolution that was then brought forward. At that time

the R. 8. S. was under a ban, and because they regarded

the R. 8. 8. as a Fascist party which in their opinion
ghould be under a ban, they did not allow the
resolution to pass, although the R, 8. S, was not even
specifically mentioned in the resolution eo nomine.
The -necessary consequence of the attitude which the
Communist Party assumed then was to make several
delegates in sympathy with the R. 8.8, vote for the
amendment on. the present oocasion! Too often do we
forget that the objective of the civil liberty workers shouid
be to strike a blow for civil liberty on behalf of all parties
and not to strike blows against one another, Unless wa
fully understand the implications of civil liberty, there
is a grave danger of all our work going to pieces by

giving an opportunity to a repressive government to strike
down all political parties one after another. We would
earnestly request all those who are fighting wunder the
ba.n_ner of. civil liberty to think this question out on the
basis of right principle and readjust their mental attitude

- where such readjustment is required.
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Convenhon e
o, T

e Fmdom of lnformatlon
‘ . INDIA'S, WRONG ATTITUDE o

S

'I'he U N - Committee. appomted to draw up an mt,er- '

-national oonventlon on freedom of mformatlon eompleted
ite' work on 5th February. - - The draft convention that has
emerged from the committee is . such as to be unacceptable
, to free-pross loving. countries like the; United ngdom
and the, United States-on ‘the ground t.hat it conta.lns too
_many restrictions on the.free exchange of 1nformat1qn
.One satigfactory feature of the committee’s draft is that it
. has omitted a clause, proposed by India, barring “ false.or
, distorted reports which undermine friendly relations bet-
,ween - peoples or. states.” As. the * New York Times®
. remarkgon this provision: ‘' If power to decide what
mnews is ‘false’ and what news is ‘ distorted * were put in
- the hands of the Government of any nation, the free press
of that nation would, cease to exist.” The United States
, opposed this provision. - -On the whole draft .no vote was
_taken, but the United States delegation declared that-they
.would have opposed the convention had it been voted upon.
For they, beleive that “instead of safeguardlng freedom of
xnforma.blon, the convention, would check 1!;

‘ Secunty Act Repealed in U P S ‘
The leglslature of the Uttar Pradesh: repealed the
Public Safety Act of that State last mouth.. . This Act was
-first passed in 1947 and was extensively iised, particularly
_ against the R. S, 8, and the Communists in 1948 and 1949.
Because of a considerable ‘improvement in the law and
<order position, the local Government thought it could now
- do without this special legislation. It must bs remembered
that the most drastic‘ of the powers conferred by the Act,
viz., of :detention without trial, would remain to the
Government even after the tepeal by virtue of thé central
Preventive Detention Act which extends to all -the States.
- And, indeed, it was ‘stated.!by the Police’ Minister,
: Mr. Lal Bahadur- Shagtri, when he introduced the repeal
- bill that the Government felt it possible to dispanse with
+ the gecurity ‘measure’ only because it could always fall
: back on the central Act for curbing the violent activities
« of the sabversive elements in the State, We hope that the
repeal of the Public Safety Act will not lead indirectly to
1. a wider use of the power of detention, for if this happens
it will mean that where milder restrictions would have
¢ gufficed, tore sweeping restrictions ‘would be the order of
- the day. But if such temptation is resisted, the repeal
would undoubtedly be a welecome move, and we hope that
. ohher<Ste.bes will be encouraged to follow the U. P lead. .
i / [T ,___J___, »
AR Antl-Blgaml Act. Nulhhed
, Set.mng aside on appeal the covictlon of four persons
by the Resldent Magistrate of Miraj (South Satara distriot
in the Bombay State) for infringement of the Bombay

‘
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Provention of. Hindu Bigamous Marriages Act, the
District” and Sessions Judge held ‘the Act to be void as
oont.ra.ry t0 the- Fundamental . Rxghts provxslons of  the
constitution. . This "decision was based on art. 15 ),
whicli’ provides that “the State -shall not discriminate

‘against any ¢itizens on ‘grounds ‘only of religion, race,

cagte; sex, place of birth or any of ‘them. i

- The same question of prohlblt.mfr bigamous marriages
of Hindus - while at the same time allowing persons of
other religions to take more than one wife was considered
by Mr. Justice Tendolkar in the address he delivered
recently in Bombay to the Progresswe Group, But heé con-
‘sidered it in connection with art.'14 which lays down that
** the State' shall not deny ‘to'any person equality before

“‘the Iaw " or the equal protection of the laws within the

territory of India.” And even so he refrained from express-
ing an opinion as to whether:laws 'which apply to
persons of one religion and' do” not apply to thoss of
another become mvahd on the ground of mequallty -
He said: : .
There’ has been a great deal of talk and ‘some
writings recently even by la.wyers that certain provi-
. sions of civil law applicable to a particular commu-.
. nity are void on the ground that they do not apply
equally to sbx;ne other community ; e.'g., a Mahomedan
' can marry four wives, while a Hindu, a Parsee or a
) Christian can only have one, If this is held to offend
against the principle of equality before the law ( and
I express no opinion asto whether it does ), I do not
know whether a Mahomedan is to be preventsd from
marrying more than one wife or a Hindu, a Parsee or
K Christian is to be allowed to marry four.
A uniform civil code for India is a desirable
object. . . . But until such a code is enacted, it does
. not necessarily. follow that the laws applicable to the
dlﬁ'erent communities cease to ba'good merely because’
“they are not uniform, Equality. before ‘the laws does
nob necessa.rlly requu'e umformlty .

FREEDOM OF SPEECH IN U.S. A,

License Requirements Not Admissible
The U. 8. Supreme Court has in previous years struck
down’ ‘many a city ordinante or state statute which
trenched upon freedom of speech in order to promo te minor
public convenience; - 8. g, proeventing the streets from
being littered by broadsides (Schneider v. State, 308 U. S
147) ; requiring a license to solicit. contributions from
societies (Cantwell v. Conneocticut, 310 U. S, 2956) ; requir-
ing a union leader to register his name and union affilia-
tion with the Seoretary of - “tate (Thomas v. Collins, 323
U. S. 516).
. ' To such cases has now been added another. The
Supreme Court on 15th January voided a New York City
ordmance requiring polioe parmxts ‘for preachers to con-
duot’ religious eerviees in the et,reets.. In 19i8 a Baptist
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minister, Mr, Kunz, was- arreste&fot preachmg without a
permit and was fined -on comnctxon But' the Courf re-
versed the conviction, holding that ‘the. ordinance - itself
was in violation of the First Amendment and thus mvahq
The minister had held a permit at one time,. but in 1946 it
was revoked after a bearing by the - Police Commissioner,
who found that he had “ridicnied” and ‘“‘denounced” -other
religious beliefs in his meetings. . Thereupon, he asserfed.
This right to “go out’'on the bighways and byways. and
preach the word of God” without a permit, - as a result of
which he was sentenced to a fine. 5 3
Chief Justice Vingon, who wrote the opmxon of the
Court, said that the lower courts which upheld this' com-
vietion had “mistakenly” supported their conclusion with
evidence that Mr. Kunz’ meetings “caused some disorder.”
A community had aright to punigh disturbers of, the
peace, but, he declared, “We are here concerned .with sup-
pression—not punishment.” New York  could nott vest
rostraining control over the right to speak on. religious
subjects in an administrative official where there were no
“appropriate standards” to guide his action. This was an
8 to 1 decision of the Court, Justice Jackson dissenting.

A similar decision, this time unanhimous, was handed
down on the same day in another case. At Havre de
Grace a group of J ehovah’s Witnesses sought a permit to

‘been denied it, went ahead with a soheduled meeting any-

way. Two leaders were arrested and tried on charges of
disorderly conduct. On conviction they were fined. - ¢
The Supreme Court ruled that the City Council of
Havre de Grace had wrongfully- denied use of the park.
The Counecil had no powsr to exercise control over use of
public places without definite rules covering all users of
those places. Chief Justice Vinson said: S
A license requirement constituted«a prior resbramh
on freedom of spesch, press and religion, .and, in-the
absence of narrowly drawn. reasonable and definite
standards for the officials to follow, must be invalid.
Havre de Grace actually had no ordinance specific-
ally regulating or prohibiting, the uses of the. city
park., If had only an “amorphous practice” whereby

all authority in this regard rested with the Park Com- ‘

missioner or the City Council, which heard appeals.

No standards appear anywhere ; no narrowly dgawn
limitations; mo ecircumscribing of this absolute
power ; no substantlal interest of the community to
be served.

HABEAS CORPUS PETITIONS

"

Allegations " Vague

Mr. Venkatappa Reddy, a Communrist detenu, detamed

by the Hyderabad Government under the Preventive Deten~
tion Act, was on a habeas corpus petition ordered to be set
at Hiberty on 12th January- by Mr. Justice Sripati Rao
vud Mr. Justice M. A, Ansari of the Hyderabad High
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Court on the” ground ﬁhab the® aHeO‘atxons made by the
Government‘. against him wére not ‘precise.- ' He was alIege&
to have led a group of Communists in Nalgonda dxsﬁrlcﬂ
and indulged in demolition of buildings, loot and arson:
He was also alleged to have illegally distributed the lahd
of the rich to the poor. - Passing orders on the petltlon the
Court observed :

The one important thing to be noted a.bout these
allegations is that they are vague. This is established
by omission to mention the name of the village and
‘locality where the alleged demolition of buildings,

- and loot and arson were committed. The vagueness
. is continued by omission of names of places where the
- lands of the rich were illegally distributed to thq
- poor, and no dates are given,
. The detaining authority should bear in mind tha{;
- ... the furnishing .of grounds of detention is for some
purpose and it is not a :mere formula. The constitu-
. tion by bestowxng the right of demandmg grounds of
" detention contemplates affordmg Afacilities to the
" detenu for making a representatmn to the authorltles
'-concerned against the fa.cts on which his detentloq
) has been ordered. This right cannot be exerclsed if
"sufficient  details are not furnighed, and a courb
" ean order release if it is of the opinion that lack of
'precxslon in the . grounds disables . the detenu to maka
f;; jan ¢ effective representatlon

‘e Accilrads" or Sufficiency of Grounds "

s FORBIDDEN GROUND FOR THE COURTS - '
Mr. Bolo Mathur a peasant from Bihar,, approached
the Supreme Court on 8th January with a prayer that the
order of detention passed against him by the Bihar Govern-
ment be set aside. ~ He complained ' that the grounds
communicated to him were entirely false, the real reason
being that *the party in power was afraid lest he would
defeat the Congress candidate in the coming geéneral
élection.” Mr. Justice Mahajan who presided over the bench
said that the Court was not compstent to go into the
aceuracy or sufficieticy of the grounds of detention and
could give relief to the detenu ounly if the grounds of
detention were vague,

" “1In that case,” exclaimed the applicant, * I must say
that the police and the C. I, D. can fabricate false grounds
sgainst anybody—even against Mr. Justice Mahajan.”
Their Lordships smiled and dismissed the petition, Mr.
Justice Mahajan saying: “ We are very gorry the Cdurt’s
powers are limited.”" ’ ~

In the case of another applicant, 'Mr. Basant Kumar
Burman, the proceedings wers very similar. After his peti-
tion was dismissed, he shook his head and said: *“* May I
take it, my Lords, that in this Republic the pollce and the
executive are supreme ? »

/A third habeas corpus petmon was dlsmlssed by the
Court on the same day. It was from Mr. Jogendra N ath
Gyan, a trade unionist from Biliar. He pleaded that he

L]
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was a member of the Revolutionary Communist Party.

and that since this party had not been declared illegal he
should not have been detained because of his membership.
. Asked what the ideology of the party was, the petitioner
replied that its object was to establish a Communist State
in India by means of revolution.. To the question whether
revolution included violence the petitioner’s reply was in
the affirmative. The Court dismissed the petition !

High Court's Powers Limited

© Mr. Ram Kishun, a merchant of Bijnor, was arrested
on 24th December 1950 for being’ prosecuted under sec. 7
of the Essential Supplies Act, and was bailed out in that
oage. But almost immediately afterwards, i.e. on'28th
December, he was re-arrested under clauses (ii) and (ifi) of
gec. 3 (1) (a) of the Preventive Detention Act. It was stated
in the grounds communicated.to him that he was mdul-
ging in blackmarketing in salt and grain.

_ When his ‘habeas corpus petition came on for hearing
in the Allahabad High Court before Mr. Justice Brij
Mohan Lal it was pointed out on behalf of the defence
that as the petitioner’s licenses had been ecancelled
before his arrest and the entire stock of salt had been
surrendered, there was no more fear of the petitioner acting
in a manner prejudicial to the maintenance of essential
snpplies, and that therefore he should not be detained.
His Lordship said this argumént in respect of clause (iii)
was quite right in so far as it went, but the. applicant’s
detention was, also based on the ground of maintenance of
public order under clause (ii). Asto this, the allegation
against the detenu was : '

1n connection with the contravention of salt andl
cloth control orders in Bijnor, you tried to get the
_ bazar closed and observe a hartal on Deo 23. As a
mark of protest against the arrests made in connec-

. tion with the contravention of the aforesaid control
orders, you along with some others forced shopkeepers
to close their shops and when they refused to do.so,
you threatened them with dire consequences and in
the casge of Haji Khalilur Rahman you went to the

length of saying that if he did not close his shop you'

and your followers would carry away his daughter,
which fact was very much resented by others and

. matters would have taken a serious turn and breach
of peace would have ocourred had not the police
taken timely action,

On this point His Lordship said that (provided the
grounds . furnished to the applicant were sufficiently
precise to enable him to make a representation to the
appropriate authority) the functions of the High Court in
examining cases of pergons detained under the Preventive
Detention Act were limited, and that in his opinion no
cage had been made out which would justify interference
by the Court. The petition was dismissed (2nd January).

N
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Grounds Too Vague
On 18th January the Calcutta High Court heard the
habeas corpus applications of 43 detenus and directed all
of them to'be released. Mr. Justice K. C., Das Gupta,
delivering the judgment of the Court, observed :

There was no doubt that if there was a proper and
legal order under the Preventive Datention Act, that
was a sufficient answer to the charge that a person
was being detained illegally. Obviously, if -the order
of detention had been made in the valid and proper
exercise of the powers under the Preventive Detention

. : Act, detention in pursuance of that order was a legal
detention and not an illegal defention.

It had not been disputed before them on beha]f of
the State that it was now a well-settled law, in view
of the pronouncement of the Supreme Court judgments
in a number of cases (cases of -Meher Singh Mantri,
Iswar Das, Sovan Singh Josh-and Amiya Banerjee)
that if the grounds of detention communicated to the
persons detained were too vague and indefinite to
enable them to make any effettive representation to

" the Government, the detention must be held to be
illegal and the detenus must be released.

In all these cases their conclusion was that these
grounds, whether taken separately or taken together,
were 80 vague and indefinite that it was not possible
for the detained persons to make any effective repre-
sentation to the Government thereon. Services of
these grounds really showed a non-compliance with
the reguirement of the constitution on the principle
laid down by the Supreme Court, All these detenus
were entitled to be released.

In some of these cages the law officer of the West
Bengal Government had produced for the information of
the Court certain grounds claimed to be supplementary
grounds for detention. Referring to them, Mr. Justice Das
Gupta said : ’

For - ourselves we would have no hesitation in
coming to the conclusion that what were commu-
nicated as supplementary grounds are not among the
grounds on which the order of detention was made and
consequently cannot be looked into in applying the
principle laid down by the Supreme Court that if the
grounds of detention eommunicated to the detenus
‘are too vague and indefinite to enable them to make
effective representation to the Government, the
order of detention is bad and the detenus mustbe

released. v

. Beyond the Scope of the Act

Mr, Justice Gurnam Singh of the Pepsu High Oourt
allowed the habeas corpus petitions challenging the
detention of Sardar Bhagwant Singh, General Secre-
tary of the Pepsu Congress Committee and Mr. Babu
Ram, Secretary of the Tehsil Congress Committes, Dera
Basei, and ordered the release of both the detenus on 29th.
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December. His Lordship held that the detention of Sardar
Bhagwant Sing and Mr. Babu Ram had become_illegal
because grounds of detention  issued in each cage fell be-
yond the scope of the Preventive Detention Act or were
vague and ordered that both the detenus who were on bail
would be treated as released and thelr bail bonds

discharged,

Four Reds’ Petitions Dismissed

: A divigion bench cf the Supreme Court dismissed on
23rd Jenuary four petitions filed on behalf of four dete-
.. nus, alleged to be prominent Communists of Bihar, for
obtaining a writ of habeas corpus agamst ‘the Bihar
Government,

The grounds of detention *inter a]ia w. ‘staté that,
apparently in pursuance of an international plan of
_action, the Communist Party of India had adopted a highly
secret programme of overthrowing the Government of
" ‘India as constituted by law through violence, In strick
“accordance with the directions issued by the Provinoial

Headquarters, the Party members functioning in different
regions of India had put this plan into operation, The
"Bihar Government were satisfied that the members of the
Communist Party of Bihar had accepted the Party s imme.
dlate programme,

1t was argued on behalf of one of the detenus that the
grounds of detention were full of concoetlon and distor-
tion, framed with a view to maligning the Comimunist
Party in the eyes of the people and to find excuses to sup-
press the Party as apolitical opposition to the Congress,
the Party in power. Besides, some of the grounds revealed
utter disregard on the part of Government to the funda-
mental rights guaranteed by the constitution.

Chandrasekhar Prasad Singh’s Case Agam

Reference has been made twice before (at pp. 148 and
194) to the habeas corpus petitions of Mr. Chandrasekhar
Prasad Singh, son of Mr. Ram Charitra Singh, Minister
of Irrigation in Bibar. He was originally arrested ih
August 1949 and on the passage of the Preventive Deten-
tion Act was served with an order of detention under that
Act. Against this order he filed an application for habeas
corpus with the Patna High Court and that Court on 24th
August, 1950, allowed the application, holding that his
detention was illegal, and ordered his release. He was
accordingly released two days afterwards. But while
after coming out of gaol he was about to board a.bus, he
was re-arrested and a fresh order of detention was served on
"him. The babeas corpus petition that he filed against this
order was dismissed by the High Court on 27th November.
It will be recalled that the Court, in dismissing the peti-

" tion, said : ** 1t is not open to this Court to sit in judgment
over the State Government.... After all it is for the
State Government to decide whether it is necessary or not
to pass an order of detention against the petitioner.?

The circumstances in which he was arrested and

detained for “the.second. time made .Mr. Chandragekhar

_werker of Blhar
'_wa.s aCommu.mst worker. pledged to do or dip for hig party
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Prasad Smgh prefer an .appeal to the Supreme Court
agamst the High Court’s dlsmlseal of bis” second habeas
corpus petition. 1In this a.ppeal he pleaded that the. order
ef detention served on him a second time was mala fide and
*¢olourable device” to circumvent the orders which the
Hrgh Court had issued on 24th August . for releasing hxm
The Supreme Court, on 24th January, rejected this plea and
‘dismissed the appeal. .It was also ‘contended on behalf o'f
the petitioner that one of the grounds of detention sup-
plied to him was irrelevant, viz., that at a secret meeting
attended by him a plan was made for collection of funds
for arranging the legal defence of  Communists and kisan
workers prosecuted in connection with- agrarian trouble,
and rulings of the Federal Court and the Madras and
Bombay High Courts were cited in support of his conten-

_tion that if some of the grounds of detention supplied to a

detenu were found to be absolutely irrelevant for the

object in view, then the order of detention would be ren=-

dered illegal. " On thig point Mr. Justice MahaJan said :

Our satisfaction that a ground supphed was. sut'-

ficient for detaining a person does not matter, for the
satisfaction has to be of the detaining authority, Of
course, if the ground is a “poem™ or is absolutely
1rrelevant (for instance a man is detained becauss his
nose is long or he wearsa blue tie ) it ig anothey
matter. 1nthat case there could be no honest gatig-
faction of the detaining authority a.nd the order da-
taining him would be invalid.

'In the result the appllcatlon falled

Communlsts Pehtxons stmlssed i

On the previous day, i.e, on 23rd January, the
Supreme Court had dismissed habeas cerpus applications
from three Communists. One of them was Mr, Adurti
Venkata Satyanarayana. It was contended on his behalf
that the grounds supplied to him were identical with those
on which he had been prosecuted and acquitted earlier. The
charges against him were that he had been distributing un~
‘authorized news-sheets and keeping in bis possession un-
authorized news-sheets. In regard tothe first charge the
Court’s finding was that there was not a shred of evidence
against him and in regard to the second it held that it had
not been conclusively proved that he had any knowledge

- of those papers which were recoverad from his houge where
* other family niembers were also living. .

The counsel for the State Government pleaded that

- the grounds supplied were quite specific for the purpose of

detaining him under the Preventive Dstention Act. Re-
covery of the documents from his house could constitute a
“reasonable belief” in the mind of the detaining authority
that his activities were prejudicial to public safety. The
petition was dismissed. . -t
The other two petitioners were Mr. Dhani Smgh and
Mr. Punna Ram Kahar, son and an -agsociate respectively
of Karya Nand Sharmas, a noted underground Communiss
The charge agamst the first was that he
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Eand, aouordmg to hla admmswn would not. xesﬁ oontent.ed
1ill the preeent Government was overzhrown and a kisan-
mazdoor raj estabhshed And the eharge against the second
was ‘that he had orgamzed feoret maeetings at which plans
“to ettack a polme party were evolved. The Court dlemlss-
‘ed the petitions, holdmg that the grounds were very
specrﬁo" and fully enabled the petitioners to make an
eﬂ’eotlve re resenta.tlon agamsb thexr detention

) Supp]ementary Grounds lnadmlssﬂale
Mr, Justlce K.C. Das Gupta and’ Mr. JustlceP N.
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snch parﬁculars'of the grounds of detention as would
~ enable “the person detained-to make a representation,
- ag contemplated by article 22 (5) of the constitution,
Hare the grounds communicated to the petitioners are
" In our opinion too vague and indefinite to enable them
to" make such a repregentation: - It is nowhere stated
that it is not in the publie interest to give'such parti-
culars, It follows, there't‘ore, that the petitioners must
. be released We order accordmgly. B

POWER OF EXTERNMEN T

Mooker]ee of the Ca.lcutta High Court ordered the T
“of ,12 more detenus on 25th January., Their Lordships held
that the grounds orrgmally commumoated to the detenus
were too vague.'and mdeﬁmte to enable them to make
eﬁectlve representamon to the Government against their
detentlone There is nothing unugual in this ruling, but
Their Iordships. further ruled . tha.l: “the supplementary
grounds could not be oonsxdered * " This ruling is _worthy
of partloular note because in thecaseof a hundred
‘detenus who appea.led to the Supreme Court the Calcutta
High Court bad" decided. (contrary to the ruling of the
Bombay ngh Court in the_ case of Atmaram Stridhar
Vardya) that supp]ementary grounds could be taken into
eonsrderatlon .

Itj is reported tha,t since the commencement of the
‘hearing of the rules obtained by about 123 detenus Their
Liordships bave so far ordered the release of 90, on
similar grounds and that a hearmg of the remammg rules
is proceeding,- :

‘ o Stereotyped Grounds.

100 VAGUE AND INDEFINITE " :
Applymg the test .enunciated in the Vaidya case, the
Supreme- Court on 9th February ordered the release of 29
Assam detenus (among whom three were women) on
habeas corpus : petitions, - In geveral cases, according to
~Mr. Justice Mukherjee, the detenus had been supplied with
* gtereotyped grounds,” the main allegation against them
being that they were inciting cultivators to indulge in

lawless activitiés. The place, date and such other facts
were not mentioned. The Advocate-General pleaded that
there were facts in the possession of the State Government
which satisfied it ahouf the necessity of detention, but
‘these facts could not be disclosed to the dstenus in public
interest. But even this fact, that particulars were with-
.held because public .interest would bs damaged by their
. disclosure, was not mentioned in an affidavit by the State
Government, although three weeks had elapsed after the
«Government .had received notices of the habeae eorpus
petitions.

The order of the " Court, delivered Lhrough Mr. Juetlee
Patanjali Sastri, wag:
- Aoeordmg to the llatest ruling of this Court in the
14" gage, Bombay Shnte ve. Mr, Atmaram Shridbat Vaidya,

‘

“'. it is fuoumbent "on Alie dethining’suthorlty to give

¢

Supreme Court's ]udgment
QUESTION QF COI\SI'ITUTIO\IALITY BY-PASSED
. - Against the Bombay High. Court. 8 ma]onby dgcisio n
of 14th April, 1950, nullifying sec. 2 (1) (b) of the
-Bombay Public Safety Act (which empoweis the executive
.to pass orders of externment ) in the case of Emperor v,
Jegingbhai Iswarlal Modi (vide p.101 of the BULLETIN }
the Bombay Government filed an a.ppea.l in the Supreme
Court, which it decided on 12th January. .
The main question before the High Court was whether
‘the above- menmoned gection was in violation of the rights
of free movement and residence guara.nteed by art. 19 (1)
(d) and (e) of the constitution or whether it fell within
the savings of art. 19 - (6), whlch gives power fo the
leglslatures to pass laws lmposmg *“ reasonable ” restric-
‘tions on the exercise of those rights. On this guestion the
decision of the Chief Justice and Mr. Justice Bavdekar
'was, to guote the language used by the former: *The
'_restrrctlon placed upon the. petitioner ‘is an unreasonable
rostriction, and therefore the law, to the -extent that it
imposes an unreasonable restriction, is void, being con-
trary to the fundamental rights couferred upon the citizen
‘by.the oonsntutlou.' )
* The grounds upon whrch the ma.;orlty decision ag fo

the unreasonableness of the restrictions which the Public
.Safety Act allows the executive to impose was based were
_three: namely, the Act makes no provision for (i} limiting
the duration of the externment order: nor for (ii) commu-
nicating tp the externee the gro\mde for the order ; nor for
(iif) giving him an opportunity of being “heard in his
defencs, - -Although the High Court based its decision on
. these three grounds, the Supreme Court, in hearing the
.appeal, confined its attention to the first of these three
grounds, leaving the second and th8 third severely alone.
And yet, in the,opinion of the High Court, the last two
« were tiie more important ones. The Chief J ustice had said
.in regard to the first ground:

It hag been pointed out to us (on behalf of the
externee ) that no period for the duration of the extern-
ment orddr is Jaid down in the statute. The ‘Advo-
cate-General has pointed out that the Act is for a
temporary period and therefore " the duration of the

. ext.ernment order is limited by the .duration of the
- gtatute: - In o sense he is right, ‘bnt it must also be
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pointed out that even a temporary statute can be
renewed from time to time by the. legislature and even
.a permanent statute may be repealed by the legisla-
4ure.. This very statute, which originally was for two
years, was amended by the legislature to-be for a
-duration of three years, and then subssquently for a
period of six years. Therefore, there is no limit to the
power of the legislature to continue the duration of
the statute.

Though the Chief Justice regarded absence from the
.:Act of a maximum period to which a person could be
~gubjected to restrictions of movement as a defect, more
. gerious defects according to him were the other two which
~made the restrictions unreasonable and thus rendered
-the statute void. The very next words used by him

anade this clear. For he proceeded to say :* But what is
rmuch more Important, and to my mind what is fatal to
the validity of the restrictions,” ete., ete. That he placed
-weliance on the other two defects in declaring sec. 2 (1) (b)
~void, becomes clear from the decision (17th April, 1950)
-in the case of Abdul Rahiman Shamsooddin Maniyar,
»in which the externment order was passed under sec, 46 3)
-of the District Police Act. Because sec. 46-A of the Act
-glves an externee the right to be heard, the same beneh of
~the High Court did not regard ser. 46 (3) as contrary to

-art. 19 of the constitution. In this case also the question

‘was raised that sec. 42 (1) doss not contemplate an order
-of any particular duration, but the Court said on this
<point : ** In our opinion there is not much substance in the
contention that the order places an unreasonable restrice
+tion inasmuch as it does not limit the period of extern-
‘ment.” In the result the Court dismissed Abdul Rahiman’s
_petition.

This proves that what decided the Court to hold 860,
2 (1) (b) of the Public Safety Act void was not the absence
of a limit of externment in the section, buf the other
-defects. The Chief Justice set them out as below in the
~Jesingbhai Ishwarlal Modi case :

But what is much more important, and to my mind
what is fatal to the validity of the restriction placed
by the legislatuve, is the fact that the person against
whom an order of externment is to be made has no
right whatever to be heard in his defence before he'is
asked to leave his home and hearth and go and regide
in some other place, There is no obligation upon the
authority to tell him what he is charged with or what
are the grounds against him which make it incumbent
upon the Government to ask him to leave his home
town. Nor is there any obligation upon the authority
to hear the person against whom the order is intended
to be made in his defence befora the order is made.
. Justice Bavdekar said:

In case the existing laws which reatrict the free-
doms referred to in cl. 1 of art. 19 must be reasonable
it is obvious that they must provide that any person
whese right, for example of freedom of movement, is
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-restricted must be given an opportenity, maybe after
an interim order rest.ljicti_xig his rights is passed ex-
parte, of showing cause why an order under a Security
Act- restricting his movements should not be passed.
The right of :hearing before condemnation is admitted-
ly a component of the rights which, taken together,
constitute rights of natural justice, and in my view
in case legislation which restricts the fundamental
rights has got to be pronounced to be reasonable, it
must give the person whose freedom ig restricted an
opportunity to be heard. o

0Oddly enough, however, the Supreme Court put aside
altogether these considerations bearing on the validity of
the relevant section in the Bombay Act. It somehow cone
cerned itself with the much narrower question of whether
Mr. Modi"is still to remain outside the district of
Ahmedabad ” under the externment order passed against
him, The Court referred to what- the Advocate-General
'Ihad gaid in the High Court regarding the absence of a
period of externment from the section and observed:

. That will mean that when the Act of 1947 as origi-
nally passed was in operation, the order should be
considered as if it was to be operative up to March

"1949 and if such order was passed between March

1949 and March 1950 [ it was in fact passed on 12th
December, 19497 it should be read as if it ceased to
be operative after March 1950. The effect of this
statement does nof appear to have been fully 'a;;pre-
ciated. ... The statement of the Advocate-General
before the Bombay High Court concedes that although
the order did not expressly state how long it
was to remain in operation, according ordinary
rules of interpretation it was impliedly limited to
the period of the duration of the Act when the
order was made. The order ... thus impliedly ceased
to be operative at the end of March 1950. In our
opinion, therefore, there was nothing to prevent him
(Mr. Modi) after that date from returning to Ahmeda-
bad to live and move about in the district as if no
externment order was .subsisting against him. .., In
view of this conclasion it is unnecessary to examine
the reason given by the High Court for its decision
or to decide the question of the validity of see. 2 (1)
(b) of the Bombay Act. ‘

In the High Court Mr. Justic Shah dissented from
the conclusion of the Chief Justice and Mr. Justice
Bavdekar that sec. 2 (1) (b) was inconsistent with art. 19
and therefore void. As for the absenoe of an ‘obligation:
on the' Government to give grounds, he said : * One ean
very well conceive of cases in which it may be impolitic
for the State to inform the externes of the grounds on
which” an order of externment is passed wunder the
provisions of sec. 2 (1) (b).”. And as for the absence of
a provision compelling the authority to hear the externee,
he said: * The sole ground of absence of a provision for
being heard either before or after the passing of the order
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of externment, which is' less 'drastic than an order of
detention, ‘cannot in my opinion- render the provisions of
sec. 2 (1).(b) void or inoperative as from 26th January,
1950.™ And about the absence of a provision in-the "Act

requiring the period of externment to be limited, he said : '

* The effectivensss of the order would remain so long as
the statute under which the' orders are passed would
remain operative,.” =~ - o
All the three judges of the High Court apparently
thought that the externment order passed against Mr.
Modi would continue to be in operation, not only till the
end of March 1950, when the Act at the time of passing’
the order was supposed fo expire, but also.for any further
period to which the life of the Ack subsequently may be
extended ( as it has been extended by another three years ).

They did not think that * according to ordinary rules of

interpretation ” the order weuld of itself cease to be
effective after 31t March, 1950, If that were their view,
they could have'said to Mr. Modi ( on 14th April 1950,
when the decision was handed down) : “ You are now
free to go back to Ahmedabad ; the order of externment

does not apply to you ; the order against you has ceased -

‘to be in operation.” But'the Supreme Court has taken

the view that, because at the time the order was passed the-

Act was to last till the end of "March 1950, the order itself
' remained effoctive only till then though in fact the Aect
“has been extended further. ‘Apparently, theCourt thinks

that although the Act has since been renewed, the orders

passed under it also require to be individually renewed if
they are to remain valid, and since the order passad
" against Mr. Modi was mnot g0 renewed, -it ceased to have
effect after 31st March' 1950. @ - ' SR

‘Whether this is the ordinary rule of interpretation or
not, we do not know. But the result of deciding the
guestion on this basis'dlons is that the more important

" question of the validity of sec. 2 (1) (b} of the Bombay
~ Act (and the externment provigions in the Public Safety
Acts of other States " are almost in identical terms) ro-
mains undecided in the Supreme ' Court. The mode of
procedure adopted by the Court in this case appears to us
" to be peculiarly strange because the Bombay -Government
" in filing the appeal had invited the Court to give a finding
" gpecifically on the issue of the reasonableness or otherwise
of the restrictions which the Act allowed to be placed on
the movsments of persons. The questions at issue. between
the High Court and the Government were set out as below :

1. 'Whether the restrictions contained in section
2 (1) (b) of the Act on the exercise of the rights con-
ferred by article 19 (1) (d) and (e) of the constitution
are not reasonable. .

2. Whether section 2(1)(b) of the Aot is void
under Article 13(1) of the constitution on the ground
that it is not in conformity with the provisions con-

. tained in article 19(5) of the constitution.
. '3, Whether the externment order dated December
12, 1949, made under section 2(1)(b) of the Ack is void
and illegal. ) e e e
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- 'The-caseof the .appellants, the Bombay Govern-
- - ment, was that the provision contained in ssction
“2+(1)(b) of the Act imposes reasonable restrictions om .
the exercise of the rights conferred by article. 19(1)(d)--
- "and (e) of the constitution and is valid and that the—
" said order made by the district magistrate is a valid .
and effective order as the restrictions imposed are..
-reasonable, having regard to the object to be achieved:
by the imposgition of the restrictions on Mr, Modi,
According to.the Bombay Government, sec..2 (1) (b
of the Act provided for the imposition of restrictions .
- which were reasonable in view of the contizigency
“ which was to be met and for which such restrictions:.
. were to be imposed. ’
It is unfortunate that- the Supreme Court by-passged the:
‘questions raised by the Bombay Government on appeal.

- PRESS ACT

" Procéedings taken before Commencement of Constitution .

, Mr. Kesava Madhava Menon, as Secretary of thae-
People’s Publishing House Ltd.,, published in September
1949 a gamphlet' entitled “Railway Mazdooron ke khilaf
“nal Sazish” (a new conspiracy against railway workers)
+ A-prosecution under sec. 18 (1) of the Press Emergency
,Powers Act, 1931, which preseribes a penalty for disgemi~
"nating “news-sheets” not authorized under sec. 15 (1), was
‘gtarted against him in the court of the Chief Presid'ency
" Magistrate, Bombay. During the pendency of the pro-
.ceedings the new constitution cante into force and on 3rd
. March, 1950, Mr. Menon.filed a written statement sub-
. mitting that the pamphlet was published as a book within
the meaning of sec. 1 of the Press and Registration of
Books Act and was not a  ** news-sheet, ” as contended by
the Bombay Government, within the meaning of sec. 2 (6)

X

,-or an “‘unauthorized newsesheet” within the meaning of

‘sec. 2(10) of the 1931 Act. On 7th February, 1950, he-

~applied to the High Court for a declaration that secs. 2 (6}

and 2 (10) in so far as they created a liability for a restric--

- tive measure for a citizen and secs. 15 (1) and 18 (1) were

ultra vires and vo_id in view of art, 19 (1)(a) of the consti-
tution guaranteeing freedom of the press, and he further-
prayed that the prosecution be quashed.

The High Court did not have to consider whether sec,

* 18 of the Press Act., under which Mr. Menon was being"
" prosecuted, was valid or not. The question before it was.

whether, assuming that the section was void, *‘a proceeding-
which was pending under that section of the Act prior to
the commencement of the constitution is affected by the
section being void as a result of the coming into force of
the constitution.” And the Court ruled (12th April 1950)
that sec. 6 of the General Clauses Act, 1897, which express-
1y saves the previous operation of a repealed enactment
or anything duly done or’suffered under it and any legal
proceeding which was pending under it, *‘ applied to those
Jaws which have become void as a result of their being
inconsistent with the provisions of Part III of the consti-
tution” (inasmuch as “in substance the meaning and
the connotation” of the expressions ‘repealed’ and
*void’ is the same ' ), and that the proceeding already
taken before the Chief Presidency Magistrate ** cannot be
affected by the result of seo. 18 (1) being deolared to be
void under art. 13 (1 ) of the constitution,” - -
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Against this ruling of the High Court about the con-
gtruction of art. 13 (1) Mr Menon filed an appea_l in
the Supreme Court, which by a5 to 9 decision dismissed
the appeal on 22nd January. The Coqu‘. held that proceed-
ings against Mr. Menon could continue even after. the
commencement of the constitution.

If an act was done before the commencement of
constitution in cantravention of the provisions of any
* law which after tne advent of the constitution became
void with respect to the exercise of any of the funda-
mental rights, the- inconsistent law is not wiped out
go far as the past act is concerned, for to say that will

be to give the law a retrospective effect.
The majority judgment, which was delivered by Mr.

Justice Dss, said : )

An argument founded on what is claimed to be
the spirit of the constitution is always attractive, for
. it has a powerful appeal to the sentiment and emotion,
but a court of law has to gather the spirit of the.
constitution from the language of the constitution.

It is clear that the idea of the preservation of past

inchoate rights or liabilities and pending proceedings

to enforce the same is not foreign or abhorrent to the
constitution of India.

We are therefore unable to accept the contention
about the gpirit of the constitution asinvoked by the
learned counsel in aid of his plea that pending

proceedings under a law which has become void can- .

not be proceeded with, If it is against the spirit of
the constitution to continue pending prosecutions
under such a void law, surely it should be equally
repugnant to that spirit that men who have already
been convicted under such repressive laws before the
constitution of India came into force should continue
torot in jail. It is therefore equally clear that the
Court should construe the language of article 13 (1)
according to the established rles of interpretation
_and arrive at its true meaning uninfluenced by any
assumed spirit of the constitutien,

All that article 13 (1) declares is that all existing
laws in so far as they are inconsistent with the provi-
sions of Part III shall to the exteut of such inconsis-
tency be void. Every statute is prima facie prospec-
tive unless it is expressly or by necessary implication

made o have a retrospective operation. There is no |

roason why this rule of interpretation should rot be
applied for the purpose of interpreting our constitu-
tion, We find nothing in the language of article 13
(1) which may be read as indicating an intention to
give it a retrospective operation.

On tha contrary, the language clearly points the
other way. Provisions of Part 1II guarantee what
are called fundamental rights. These rights are
given for the first time by and uider our constitution.
Before t‘he constitution came into force there was no
such thing as fundamental rights. Al that article
13 (1) provides is that all existing laws which clash
with the exercize of fundamental rights (which are
for the first time created by the constitution ) shall
to that extent be void. As {fundamental rvights
became operative on and from the date of the consti-
tution, the question of the inconsistency of the exist-
ing laws with these rights must necessarily avise on
and from the date these rights came into being,

It should be seen that article 13 (1) does not in
terms make existing laws which are inconsistent with
fundamental rights void ab initic or for all purposes.

CIVIL LIBERTIES BULLETIN 225

On the contrary, it provides that all existing laws
in so far as they are inconsistent with fpn@ament.al
rights shall be void to the extent of their inconsis-
tency. In other words, on and after the commence-.
ment, of _the constitution, no existing law will be
permitted to stand in the way of the exercise of any
of the fundamental rights. Therefore, the voidness of

the existing law is limited to the future exercise of .

the fundamental right. . .

Article 13 (1) should not be read as obliterating
the entire operation of the inconsistent laws or to
wipe them out altogether from the statute book, for to
do g0 will be to give them retrospective effect they
do not possess. Such laws exist for all past transac-
tions and for enforeing all rights and liabilities
accrued before the date of the constitution.

The minority judgment was delivered by Mr. Justice -
Tazl Ali, Mr. Justice Mukherjee concurring, These
judges held that the provisions of art. 13 (1) were -
retrospective compared to those of art. 254 ( which deals
with any inconsistency that there may be between laws
made by Parliament and those made by a State
legislature and declares that to the extent that there is
such inconsistency the laws made by a State legislature -

- shall be void ), and that further . prosecutiou of the

appellant under the now void Press Act could not be

_proceeded with. Mr. Justice Fazl Alisaid :

It would not be giving full effect to the intention
) of the framers of the constitution to hold that even
after the constitution has come into force the laws
which are inconsistent with fundamental rights will
continue to ba treated as good and effectual laws in
regard to certain matters as if the constitution had
never been passed. How such a meaning can be read
into the words used in article 13 (1) it is difficult for
me to understand. There can be no doubt that article
13 (1) will have no retrospective operation and prose-
cutions which are past and closed and rights which
have already vested will remain untouched.

Bat with regard to inchoate matters which are
still not determined when the constitution came into
force and as rezards proceedings whether not yet
begun or pending at the time of the enforcement of
the constitution and not yet finally decided, a very
serious question ariges whether a law which has been
declared by the constitution to be completely ineffec-
tual can yet be applied. On principle and on good
authority the answer to this question would appear
to be that the law having ceased to be effectual could -
no longer be applied.

_Wehave to look at the state of the law at the
time when the question arises whether a person has
committed any offence. If we find that the law which
made the act an offence has become completely
ineffectual and nugatory, then neither can a charge
be framed nor can the accused be convicted.

BOMBAY CIVIL LIBERTIES
CONFERENCE

A Successful Session
The third session of the Bombay Civil Liberties
Conference was held on 3rd and 4th February in Bombay
under the presidentship of Mr. 8. G, Vaze, Secretary of the
All-India Civil Liberties Council. About 250 delegates
were enrolled for the session.
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-resort to

. M;. N. M. Joshi as President of the Bombay Civil
-lee_rt]es Union- opened. the- proceedings in a speech wel~
coming the:dele_gates. ' ‘He also briefly dealt with the main
questions affecting civil liberty, saying about the proposed
amendment to the Preventive Datention Act of 1950, under
which nearly 3,090 persons: afe -languishing in gaol with-
out charge -or trial, that- the Government ought not to
preventive detention at all except when a state
of émergency contemplated by art. 352 of the constitution
had arisen, Referring to the all too frequent and all too
reckless firing on unarmed people to which the police and

- even the Home Guards resort, he deplored that there should

be no safeguard against unjustifiable and excessive use of
force and strongly urged that wherever firing which

involved loss of life oceurred a judicial inquiry should be -

held to ascertain whether there was need for such action
and. whether -minimum force was used if there was need.
Such a safeguard at any rate should be . provided in
order- to keep.the police in proper check. He made a

. ptroug appeal to the Government of India to appoint a

committee of judges to-examine which of the existing laws

or-any particular provisions in them were inconsistent with .

_ful_ldaglental rights and should on that account be regarded
88-void..- The Government should thereafter take steps
to repeal those laws or the offsnding provisious in them..
Cgple_s of Mr. Vaze’s presidential speech have already
been dlstnpubed among the subseribers of the- BULLETIN,-
"+ ' DETENTION: WITHOUT TRIAL - .
i Am‘on_g't_he resolutions adopted by the Conference first
place was given to a resolution protesting against preven-

tive defention:’ Taking its stand on the principlé that such

detention must not be resorted to in peace time when there
18-no threat of ‘an invasion or & rebellion, the resolution

~Baid that the existing Preventive Detention Act should be

a.l}owed to lapse after 31st March; 1951, even if it was not
to b_e repealed, It expresséd the opinion that there was no
%ugtlﬁcqclon for renewing  the Act ‘evenin an amended
orm. = - S S

If, however, such legislation was contemplated ( as
appeared to be the case'), the Conference suggested that
‘t.he proposed-bil]l should'be remitted to a select comunittee,
* allowing “the public and leaders- of various schools of
thought; and particularly ecivil liberty organizations in
the country, to appear before- it for the purpose of giving
expression to their views on the provisions of the bill.”

- Th.e *Conference' also said that while the proposed
extens}op' of an Advisory ‘Board’s review to 'all cases of
‘(‘letentlon ‘of the' duration of more than three months

would be an improvement on the present position in
which an infinitesimally small number of detenus have
access tn such a Board,” * the léast that is necessary to
make the law even barely tolerable is that :

“(1) Persons detained even for thres' months

“should have access to an Advisory Board; ~

‘- (2) The "Advisory Board should be.constituted

. from among High Court judges ; '

(3) It should be placed in possession of all the
facts bearing on detention and should have authority
to pass it on to the detenu at its discretion ;

(4) The detenu should be permitted to appear

*. before the Advisory Board inperson and through a

legal representative and should have an opportunity
. + . of calling evidence and cross-examining witnesses if
-+, the Advisory Board thinks it desirable ; feot ‘
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(5) It should be permissible for the executive to
resort to preventive detention only for reasons
- -connected with the security of the State, and not for
., reasons connected with the maintenance of publie
- order or with the maintenance of essential supplies
and services ; and Ce- .
© --'(6) The Act should be capable of being applied
- -only in areas in which- the President bhas proclaimed
" a state of emergency under Part XVII1 of the
-+ constitution.” ' :

The resolution was moved by Mr. Jamnadas M. Mehta
(Hindu Mahasabha ) and supported by Mr. A. S. R. Chari

(Communist ), Mr. G. G. Mehta (Socialist ) and Mr. N.

V. Bbonde ( Independent ). - All the speakers made an
impagsioned and closely reasoned appeal to the Govern-
ment to retrace-its sfeps from the disastrous policy
which it had been pursuing.

_ Another resolution called for the repeal of Bombay's
Public Safety Act. The next resolution that was passed
by the Conference was about the proposed Bombay Police
Act bill which sought to consolidate the Bombay District
Police Act, 1890, and the City of Bombay Police Act, 1902.
It said that, instead of liberalising these Acts, the bill
not only embodied all the arbitrary and oppressive provi-
sions of the existing' Act, but extended their scope. A °
resolution was adopted on firing upon public assemblies. -
The banning of public meetings and processions was con- -
demned in another resolution, B : ’

Y . OUTLAWING. OF ASSOCIATIONS

. On one resolution, viz., that concerning the imposition
of & banon organizations, a keetr controversy developed.
The resolution as moved in the Conference said in part:

This Conference, which as a body has no political
party affiliation, feels that the outlawing of organi-
zations is based on the vicious principle of guilt by

* ‘association and, therefore, protests against the con-
" tinuance of the ban against organizations like the
Communist organisations in West Bengal, Travancore-
* Cochin, Hyderabad and Bhopal. The Conference
hopes that the Governments concerned will take im-
mediate steps to withdraw the ban which they have
= imposed.

Th1e resolution was moved by Mr. V. B, Karnik (Radi-
cal Humanist ) and seconded by Mr. Dinkar Desai (Ser-
vants of India Society ). To it an amendment was moved
by Mr, Ashok Mehta (Socialist ) and seconded by Mr. M.
Harris ( Socialist ). The amendment agreed to the opposi-
tion expressed in the resolution to the principle of fixing
guilt by association and to the banning of associations on
that principle, but added a proviso to the following
effect : . )

Provided, however, that no such organization is it-
. self guilty, like an individual,: of violence or subver-
. sive activities proved in & court of law or of being
. contrary to the broad principles of law and order in
a democratic society or against national interests and

i seourity of the country.

A heated debate arose, in whioch Mr., Jamnadas Mehta,
My, Chari,” Mr. Q. G. Mehta and Mr. Naushir Bharucha
took part. HEventually the amendment was passed by a
majority of votes as a substantive proposition, displacing
the resolution originally moved.
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