THE LIBRARY OF WORLD AFFAIRS

Eduors :

GeorcE W, KeETON
AND

Grore SCHWARZENBERGER

Number 8

THE ALLIED MILITARY GOVERNMENT
OF GERMANY



BY THE SAME AUTHOR

THE CONTRIBUTION OF ENGLISH EQUITY TO THE IDEA OF AN
INTERNATIONAL EQUITY TRIBUNAL. (1935)

WHAT'S WRONG WITH INTERNATIONAL LAW ? (1941)
WORLD REVOLUTION AND THE FUTURE OF THE WEST. (194%;
THE CRISIS OF THE NATIONAL STATE. (1943)

LEGAL THEORY. (1944)



THE ALLIED
MILITARY GOVERNMENT

OF

GERMANY

BY

W. FRIEDMANN, 1LL.M., DR.JUR.
Of she Middle Temple, Barvister-ai-Law
Professor of Public Law, Unsveraity of Melbourne

Published under the auspiwces of
TBE LONDON INSTITUTE OF WORLD AFFAIRS

LONDON
STEVENS & SONS LIMITED
1947



First published sn 1947 by
Stevens & Sons ILimted
of 119 & 120 Chancery Lane
London — Law Publishera
and printed in Great Britawn
by C. F. Roworth Lid.
88 Fetter Lane, KE.C4



CONTENTS

Preface page vui
Map xn
PART ONE—THE BACKGROUND
1 BackeROUND AND Tasg orF MILITARY GOVERNMENT 1
2. DIVERGENCES BETWEEN Prans anp Reanrry 13

3 OvutrLinE oF PoriciEs AND METHODS OF MILITARY (GOVERN-
MENT 21
4 TaE STRUCTURE OF MILITARY GOVERNMENT 49

PART TWO—THE MAIN PROBLEMS
5. Tee CONSTITUTIONAL PROBLEM 62
6. REBUILDING OF A GERMAN ADMINISTRATION 100
7T DEMILITARISATION AND DENAZIFICATION 110
8. PoLiTicarL RECONSTRUCTION . 126
9 Socian RECONSTRUCTION 135
10 RESTORATION OF Law axp JUSTICE 169
11 EbpucAaTIONAL RECONSTRUCTION 179
12 Tue EcoNodic PROBLEM 156
PART THREE—THE BALANCE SHEKET

13 GErRMAN REACTIONS TO ALLIED MILITARY (GOVERNMEANT 223
14 BALANCE SHEET 235
15 PROSPECTS 246
Appendices  OFrFiciaL DocoMexTts 261
Index 357



PREFACE

WELL over two years of Military Government have
elapsed. Its main problems and complexities have become
apparent, as well as 1ts vital international significance.
Before the end of the year, the fateful choice between a
world umted, or divided into antagonistic blocs, may be
made. The development of Germany, under Allied
Military Government, cannot but be a vital and particularly
critical factor in this decision. This lends increased
signmificance to the forthcoming London Conference of the
Foreign Ministers of the four allied Powers.

The present book attempts a cnitical analysis of the
mawmn functions and problems of Mihtary Government.
Despite the many admurable discussions of specific problems,
in the leading organs of the British and American Press,
a comprehensive account and criticism of this extremely
complex mechanism 1s probably impossible without
prolonged inside experience.

My association with Milhtary Government lasted for
nearly two years, from the beginming of May, 1945 (apart
from eighteen months’ preparatory work on the adminis-
tration of Germany, in the Political Intelligence Department
of the Foreign Office). It led, from headquarters and field
work 1n the Legal and Economic Divisions of Shaef, to an
assignment, as adviser on German economic administration
to American Mihtary Government, and, from there, to the
direction of the German Organisation Branch of the
Economic Sub-Commussion, m the British Control Com-
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mussion (later merged in the;British-U.S. Bipartite Economic
Control Group). Several visits to the French and Russian
zones gave me some first-hand, though naturally much
more limited knowledge of these two zones, supplemented
by many first-hand reports, both official and non-official.

My German background made 1t easy to make numerous
and varied contacts outside the official sphere. I have also
lectured at Universities as well as to general audiences and
working-class organisations.

It 1s nevertheless impossible to do full justice to the
manifold activities and problems of Mihtary Government
i a book of this compass, written for the intelligent student
of mternational affairs. Such a task must be left to future
historians who will write with greater dustance and fuller
documentary material. The present book concentrates
on the most critical and acute aspects. Despite the obvious
difficulties 1t covers the four zones. Anything else would
fail to bring out the wvital inter-allied and international
aspects of the problem.

If the book 1s strongly critical, this is in no way to belittle
or disparage the great and sometimes heroic efforts made
by many mulitary and avihan administrators of all the
alhed nations. Despite all the disappointments, one
retamns the consciousness of values and purposes shared
with a large nufnber of both allied colleagues and Germans,
above the ravages of the war and the Nazi regime. In this
lies one of the few real hopes for the future.

This book aims at the utmost objectivity in criticism;
but 1t is equally necessary to be clear about the values
one assumes. Three conwvictions, above all, underlie the
critical part of this book: first, the belief in the need for
an international conception of the post-war world and the
consequent futihty of considering Germany in mental or
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physical 1solation from international reconstruction;
secondly, the conviction that neither disarmament nor
denazification nor the restoration of political democracy
Germany are possible without a decisive shift in the social
structure of Germany; thirdly, the conviction that Great
Britain had, and still has not entirely lost a umque
opportumity in Germany, because her general policy of
combining political democracy with moderate socialism 1s
not only a solution necessitated by conditions in Germany,
but the only one acceptable to a majority of Germans. It
18 because of the failure of Bnitish Military Government,
for a variety of reasons, to live up to this opportumty
that criticism of various aspects of Bntish Miltary
Government policy is particularly detailed.

The documentary section appended to the text 1s
meant to give a representative selection of the most
important officiul sources. Frequent reference is made to
them i the text. Qute apart from restrictions of space,
which have limited the selection, no reader of this book
need be reminded that the picture of Military Government
which emerges from official documents 1s nerther complete
nor always accurate.

The responsibihity for all facts and opimions put forward
in this book is entirely my own.

I have, however, greatly profited from the invaluable
adwvice and criticism of a number of friends, all particularly
qualified and experienced in the problems with which this
book deals.

Mr. R. A. Chaput de Saintonge, Mr. W. Fless, Dr. O.
Kahn-Freund, Mr. H. J. Klare, Dr. D. Mende, Mr. N.
Reddaway and Mr. Duncan Wilson as well as the editors
of this series have all read the whole or part of the proofs
and made many valuable suggestions.
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Finally, 1 should hike to thank both the publishers and
the printers for producing this book with the minimum
delay possible under present-day conditions. This has
enabled me to note developments up to the muddle of
August.

W. FrRIEDMANN.

Loxpox
August, 1947,
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PART ONE
THE BACKGROUND

CHAPTER 1

BACKGROUND AND TASK OF MILITARY GOVERNMENT

Maxnvy histonans have analysed the amazing way in which Germany,
a conglomerate of many petty and powerless states for so many
centuries, rose to the position of the strongest continental power
within less than a century. It is neither necessary nor appropriate
to repeat this historical outline here. As the war proceeded and the
character of the Nazi regime revealed itself more and more openly,
it became clear that Germany’s power and danger under the Nazi
regime rested on a few major factors, each creating a special problem
of control.
OVER-CENTRALISATION

Bismarck’s new German Reich of 1871 was a federation which had
developed from a confederation of North German states. The
functions of the Reich were limited to the principles of defence,
foreign affairs, customs and legislation on civil and crimunal law.
Such matters as admumistration of justice, education, police were
entirely a preserve of the federal states. The question which now
forms the core of the federal problem 1n any federal state, namely
the degree of economic planning powers vested in the federal
government, constituted no major problem at the time of economic
liberalism It would be wrong to say that economic control rested
either with the Reich or with the Linder. It was m fact essentially
a matter of private enterprise There was no Reich munistry of
economics nor any coherent economic administrations.

The Wewmmar Constitution of 1919 brought a considerable
strengthening of the powers of the Reich and 1t became more
questionable whether Germany could still be described as a federal
rather than a umitary state. The Linder remaimned however,
essentially 1ntact and represented through a federal organ, the

F. (1) 1



2 THE ALLIED MILITARY GOVERNMENT

Rewchsrat, which, although not comparable 1 power to the former
Federal Chamber, the Bundesrat, still had a suspensory veto on
legislation passed by Parhament (Reichstag). As compared with
the Bismarck Constitution, the powers of the Reich were extended
to the entire field of taxation, 1 which the Reich built up its own
admmistrative machinery, to communications and to the power of
giving directives to the Lander. Apart from these fields, the
executive apparatus as well as the entire admnistration of pohce,
mternal affamrs, judicial admimstration and education, remained
with the Lander It was not only the preservation of the federal
character as such but the existence of parhamentary political
democracy and freedom of association which guaranteed diversity
and operated aganst excessive centrahsation. One major party
in the Reichstag, the Bavaran People’s Party, was in fact
representative of a specfic Land.

The Naz regime was 1 all fields determined to concentrate
power m a small number of all-powerful groups closely
assoctated with the political leadership of the Naz1 Party.

The Naz: regime set out to break the surviving autonomy and the
very existence of the Lander 1n all but name. This was achieved m
various stages The first was the weakening of the umty of Prussia.
It is an wrony of listory that the abolhtion of Prussia, formally
decreed by the Alhed Control Council in 1946, was prepared by the
Naz regame though for an entirely dufferent purpose The Prussian
provinces were brought under the direct control of the Reich and
the provincial governors (Oberprasidenten) were put 1n a position
parallel to that of the governors (Reichsstatthalter) in the other
Liander. Prussia, as by far the biggest state of Germany, was in fact
merged with the Reich.

Of the other seventeen Lander of Germany some were historical
suivivals and qute unsmtable as modern umits of government
admimistration. The major Lander, Bavana, Wurttemberg, Baden,
Sachsep, remained essentially intact as administrative units,
together with the Free City of Hamburg Land Hessen remamed
as such but was combined for some admimstrative purposes with the
neighbouning Prussian province of Nassau. The smaller Lander,
such as Bremen, Oldenburg, Brunswick, Lippe, were combined with
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other umits, either Lander or Prussian provinces, under a jomnt
Reich governor. At the same time a new regional conception, the
Gau, began to take the place of the older units of provinces and
Lander. For the administration of labour and economic affairs, as
well as of the admimstration of the Nazi Party, 1t increasingly
displaced the older units. Yet another type of umt was created m
the form of defence districts and economic districts which partly,
but not entirely, coineided wmith either a Land, a province or a Gau.

All this would have led to much confusion had it not been held
together by the complete monopoly of the Nazi Party in the
admmstration. The Reich Governors as well as the Gau leaders
were taken from among the leaders of the Nazi Party and, even
where they were not themselves the chief admmistrators, they
exercised sufficient control over the nominal adminstrative chief to
ensure unmiformity

The net result was that the traditional autonomy of the Lander
disappeared. Name and form were retdined, together with the
colourful but meaningless display of regional autonomy in festivals,
folk dances and other demonstrations outside the sphere of politics
and admimstration.

Lastly, certain vital preserves of the Lander were transferred to
the Reich. The admumistration of justice was completely transferred
from Lander to the Reich by a statute of 1934. In the fields of
education and police, the Reich acqured the substance but not the
form of exclusive authonty. Police control was in fact vested in
Himmler as chief of ‘the 8S. and of the German Police. The
Prussian police authorities were entirely merged with those of the
Reich, those of the other Lander remained in existence but purely
in the function of executive regional authorities The entire Police
acquired the status of Rewch officials. Similarly, & new Reich
Mimistry for Education, which absorbed the former Prussian
Ministry, acqured effective authornty over education in the whole
Reich, but administration remamed with the Linder, under the
durection of the Reich authorities.

The process of centralisation and umfication was completed by
the abolition of any party or organisation other than the Nazm
organisations. It thus became umpossible for any Land to have a

1(2)
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parhament which would express either political or regional
opposition to the Reich There were no more parhaments and the
regional Nazi authorities took their orders from the Fuhrer.

In the result, four mam factors contributed to destroy almost
anything that remammed of German federalism and regional
autonomy- firstly, the abohtion of parhaments and political
bberty, secondly, the abohtion of the remaining legislative and
administrative autonomy of the Lander, thudly, the formation of
new administrative units which gradually replaced the Lander, and
fourthly, the all-pervading hierarchy of the Nazi Party, whose
functionaries came to occupy all key posts.

This presented allied control with the great and yet unsolved
problem of Federalism versus Umtarism, Decentralisation versus
Lentral Government.

CONCENTRATION OF Hconomic PowEeRr

Under the Repubhlic thé Reich and other public authonties had
acquired controlling interests 1n a number of undertakings, notably
in the alununium mdustry and public utilities Apart from the
newly-estabhshed Hermann Goermmg Iron and Steel Works, the
Nazis hardly transferred any new undertakings to direct pubhc
<ontrol But Germany did become an intensively planned economy
under the Nazi regime. The method chosen was not state socialism,
but complete control of the economic Iife of the nation. The Nazi
regime firstly increased direct state administration through rigid
control over all essential raw materials and foreign trade It
secondly created a compulsory corporate orgamsation of all groups of
andustry and trade organised by functions and entrusted with
certain controls of a semm self-governing character on behalf of the
State. It thirdly associated the leaders of German industry and
business with the Nazi hierarchy. The rather feeble attempts
which the Wemmar Republic had made to control cartels and
excessive concentration of economic powers were reversed, for mass
producing big umts, especially in heavy industry, are more efficient
than small ones. The concentration of heavy industry, especially in
the Ruhr and in Upper Silesia, became in fact, more marked than
ever. The leaders of heavy industry were in the high councils of
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the Nazi regime. Eather in that capacity or through the combination
of a powerful industrial or business position with that of leader of
a compulsory group of mndustry or busmess the German economic
chiefs preserved the profit-making character of trade and industry,
but turned it mnto an instrument of the Nazi State. The old-
fashioned distinction between the public and private economic
spheres became meaningless. German big business made bigger
profits than ever, and their powers over their employees and workers
were immensely strengthened by the destruction of all workers’
orgamisations and collective bargaiming But at the same time
mdustry and trade became agents of State economy plans working
for the ends of the Nazi State and hinked with the State through
the compulsory groups as well as through the all-pervading
hierarchy of the Nazi Party.

Organisationally the link between the State and private economic
Life was mainly effected through two types of economic organisation:
the economic chambers (Wirtschaftskammer) which became more
and more associated with the Gau and entrusted with the control
of raw materials and the execution of economic policy, and the
industrial groups (Wirtschaftsgruppen) which represented the
different functional orgamsations of industry and trade and were
entrusted with the execution of the production plans of the State;
also, certam key mmdustries such as coal, chemical fibres and
textiles were combined in super-cartels closely associated with
Reich policy.

In the field of food and agnculture, the ¢ Reich Food Estate,” a
corporate orgamsation, was entirely 1dentified with the state.
Orgamsed 1mn regions and districts, 1t had entire control over
production and distmbution of food and, apart from compulsory
membership of any one engaged 1n the production or distribution of
food, this organisation was armed with strong disciplinary .and
mspecting powers.

With some vanations, this principle of organisation was repeated
in every field of economic life, whether labour, transport or commum-
cations It was a system which did not fit 1nto the categories of
either souialism or capitalism but which ammed at the utmost
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concentration of controlling powers in a few key positions centrally
directed from Berhn.

This Jed to the second and perbaps the most difficult of all
problems of military government, the decentralisation of economic
controls and the destruction of the power of big industry and business.

CoMPULSORY MEMBERSHIP OF Nazi ORGANISATIONS

One of the characteristic aspects of a totalitarian regime 1s the
suppression of any political organisation other than the one which
embodies the official creed coupled with more or less open pressure
to embrace this creed In Soviet Russia membership of the
Communist Party 1s still considered as a privilege reserved to a
minority—though a very counsiderable one—rather than a condition
of effective ertizenship In Naz Germany membership of either the
Naz1 Party or of any of 1ts numerous affiliated organisations covering
the whole field of pubhc hfe increasmgly became a necessity.
Membership of the Nazi Party itself was estimated to be over
7,000,000 m 1943. From having been a privilege of a ‘ pohtical
elite,” membership had beeome a highly desirable qualification for any
higher official post or for advancement 1n any field, official or non-
official. Apart from the party itself, however, a network of other
aflibated organisations formed part of the Naz: ierarchy. Some of
these were corporate professional orgamsations equivalent to the
compulsory industrial organisations previously described  Such
were the associations of techmecians, officials, doctors, teachers and
lawyers. Membership of these was never made compulsory by law,
but 1t became increasingly compulsory i fact. In the later years
of the Nazi regime at least no one could be an official, a doctor, a
teacher or a lawyer without belonging to the appropriate organisation.
There were secondly a number of organisations, mostly of a sem-
mihtary character, membership of which was not compulsory but
hghly advisable for advancement. Among them were not only the
8.8. and the S.A. but such organisations as the National Sociakst
Students and Umversity Teachers’ Organisation There were finally
a large number of much more loosely affiliated orgamsations, all of
them, however,led by trusted Naz1 leaders and all to a greater or
lesser extent instruments of Nazi policy Among them were the
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Red Cross, the Association for Germans abroad, and the Servicemen’s
Associations.

It was characteristic of Naz tactics, even in the later years, not
to make membership of any specific Nazi organisation a general
condition of either citizenship or even admission to certain
professional callings. Perhaps this state of affairs would have been
reached had the Naz regime survived longer. The method chosen
was one of more or less direct pressure. There were innumerable
means at the disposal of the authonties for indirect compulsion.
A recalcitrant official would be precluded from promotion or be
relegated to an obscure office. A business man would find supplies
drying up. People of German descent living abroad, even if foreign
nationals, would find themselves threatened with reprisals against
thewr families or relatives 1n Germany.

This state of affairs would make it difficult enough to assess
properly the degree of Naz sympathy of any German citizen in
terms of his membership of a Naz orgamsation. Matters are
made much more difficult still through the difference 1n the degree
of pressure exercised upon different groups of citizens. Generally
speaking, people m industry and business, especially if they were
in powerful positions, suffered less compulsion than people in official
positions or members of the professions. Often enough a substantial
donation was considered more valuable than a membership card
by the Nazi authorities, but even within the official organisations
the degree of pressure varied considerably. In the twelve years
of 1ts existence, the Naz1 regime despite all 1ts ruthlessness, had not
yet time to consohdate its power equally in all spheres. It could
rof, for example, dispense with the bulk of trained judges and cavil
servants all at once. While every effort was made to train the
new generation 1n Nazi principles and give 1t all possible advantages,
many semor civil servants and judges had to be retained. Many
of those, while loyal and trained to serve any government, resisted
membership of the Naz1 Party or, as far as humanly possible, even
of its affihated organisations. Much depended therefore on the
personality of the chief. For example, the Permanent Secretary of
the Reich Ministry of Finance, Remhardt, exercised the strongest
pressure upon all the officials of the Ministry to join the Nazi Party,
while the officials of the Reich Minstry of Economics who in the
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early years had less enthusiastic Nazis such as Schmtt and Schacht
as ministers had considerably more freedom. Again, the Associa-
tion of Prussian Judges decided as early as 1933 to dissolve itself
and to recommend to all its members that they should join the Nazi
Party. A considerable number of Germans jomed the Party or
another Nazi orgamsation with the dehberate purpose of either
protecting their associates or even of working agamst the regime
Many partnerships of lawyers, for example, were between Jews and
non-Jews Often the non-Jew would jom the Nazi Party m order
to protect his Jewish partner (while this was still possible). In
other cases, out of three or four partners, one would jomn the Party
as the mmimum coneession necessary The armed forces, which
preserved a considerable degree of admnistrative independence at
the price of giving their full support to the mihitary plans of the
Nazi regime, were, until the last years of the regimme, not even
allowed to jom the Nazi Party.

All this adds up to a pattern of almost unbehevable complexity.
It might be said with justification that almost everyone in any
position of responsibility or dependent upon advancement was
increasingly compelled, as the years proceeded, to profess some
association with the Nazi Party or one of its affihated organisations.
But, except for high functionaries, mere membership of a Nazm
organisation was an extremely unrehable test of Naz sympathies.
A multitude of factors, such as the type of activity, the sympathies
of the chief, the desire to cover others, the degree of economue
mdependence, did not indeed detract from the general pattern of
the Naz regime, which was one of forcing the entire population
under one faith, but it makes the assessment of the individual
extremely dafficult

This has produced the problem which has baffled the alhied
authorities more than any other: the problem of denazfication,
that is the problem of how to pumsh or put at a disadvantage those
who had profited from their association with the Nazi regime whale

assisting those who had suffered through their non-association or
active resistance.

DEesTRUCTION OF POLITICAL LIBERTY
One of the first and the most thorough going measures of the Nazi
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regime was the suppression of political liberty in all its aspects,
including the freedom of the press. Within a year the Nazis had
abolished all political parties and replaced them by the officially
sponsored Naz1 Party. They had abohshed all distinctions between
legislative executive and judiciary; firstly by turning the Reichstag
from the sovereign legislature into an occasional parade meeting
which automatically acclaimed certain actions of the Government;
secondly, by merging the office of the Reichspriisident as the consti-
tutional head of the State with that of the Fuhrer; thirdly by
amalgamating the functions of legislation and adminstration in
one body, the Cabinet, which 1n turn owed alleglance to Hitler;
fourthly, by destroying judicial independence?® in all but name.

Beyond the destruction of the parliamentary system and the
other essentials of a democratic system of government, the Nazi
regime abolished freedom of association in all its aspects. Every
association, whether in name public, private or semi-public, became
directly or indirectly a part of the Naz State.2 Any form of
free association became impossible. Particular attention was
directed to the complete destruction of organisations which could
in any way perpetuate an element of collective resistance to the
regime. Foremost among these were the trade unions and the
consumers’ co-operatives. The trade unions were dissolved and
every employee and worker was compelled to join the offimal Nazi
Orgamsation of Labour, the Deutsche Arbeits Front. They were
turned into ‘followers’ owing allegiance to owner or manager
appointed ‘ leader ’ of the undertaking by the Labour Law of 1938.
The elected works’ councils were replaced by nominated workers”
trustees who, more often than not, were specially selected by the
Nazi hierarchy. By thus double allegiance to the management of
the firm and to the official Nazi Labour Organisation, the individual
employee and worker, while guaranteed security of employment,
was made powerless to associate with fellow workers. Collective
bargaining by the organisations of employers and employees was
replaced by official arbitration through regional Rexch trustees of
labour. The consumers’ co-operatives, a democratic movement

1 On the last aspect see further bolow, p 168 et seq
2 This has already been descnibed for the organsation of Industry and Agniculture.
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affihated to the International Co-operative Movement, were
dissolved. The property both of trades umons and of consumers’
co-operatives was transferred to the Deutsche Arbeits Front

DrstrUcTION OF THE RULE OF Law

The Wemmar Repubhc had confirmed the principle of the inde-
pendence of the judiciary through guarantees of irremovability.
The independence of the yudicial function was specifically proclaimed
m the Constitution and jealously guarded As the Republic had
failed to change all but a small proportion of the yudicial personnel
of the Impenial regime, this protection was used by the judiciary
to sabotage quite a few legislative measures of the Repubhc, under
the guwise of judicial independence In particular the yudges claimed
for themselves the right to examine the constitutionality of Acts
passed by Parliament (Acts purporting to change the constitution
had to be passed by a two-thirds majonity). Not only did the
Nazi regune not mean to tolerate any such indirect control function
of the judiciary, i1t was determined to make the judicial function
entirely subservient to state pohicy. This end was achieved through
a series of parallel measures: firstly, the guarantee against removing
a Judge to another post was abolished, and recalcitrant judges were
relegated to msigmficant positions. Needless to say they were
not promoted. Secondly, new judges were chosen from politically
rehable tramees and gmven rapid advancement Thirdly, the
Ministry of Justice, which was formerly confined to admunistrative
supervision, proceeded to 1ssue circulars to the courts directing
their attention to pohcy as desired by the government and cniticising
decisions incompatible with Nazi 1deology. Fourthly, special
tribunals were wnstituted for an increasing number of offences of a
political character This removed a large sphere of offences from
the junisdiction of the ordinary crimunal courts into courts composed
of strong Nazis. Fifthly, the Gestapo acqured an increasing and
completely uncontrolled power of either side-tracking or sabotaging
judicial decisions. Many people, instead of being tried, were
put mto concentration camps or special Gestapo prisons without
any trial whatever and for an indefimite period. Others, such as
Niemoller, were put into concentration camp unmediately after
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having been acquitted by the ordinary criminal court. Sixthly,
administrative tribunals, entrusted with the function of judicially
controlling unlawful administrative action against the citizen, were
largely though not entirely abolished. Seventhly, a new statute
enabled judges to conwvict without any specific legal provision,
where they considered such convictions in accordance ¢ with the
healthy instinet of the people.’

The result was, as in other fields, an odd mixture of survaival of
legal forms coupled with the destruction of the substance of legal
inpartiality. Tbe ordinary courts continued to function to some
degree and the older generation of judges preserved the old principles
to some extent; but the judicial function became more and more
meaningless or an adjunct of state policy.

This fact was perhaps more noticeable to the average citizen
than any other aspect of the Nazi regime. While he complied with
the requirements of the regime he was reasonably safe in his daily
Life, but all guarantees of personal security disappeared. Legal
decisions came to depend more and more upon the status of the
party (Jew or Gentile, Party member or political suspect) than on
questions of justice. The problem of restoring what is commonly
described as the rule of law therefore became another permanent
problem of mulitary government

PERVERSION OoF MoraL VaALUES

The characteristics of the Nazi regime hitherto described are
relatively specific and easy of defimition. Beyond that a general
perversion of moral values as hitherto accepted by western civilhisa-
tion was the permanent and all pervading objective of the Nam
regyme The following aspects may perhaps be singled out as of
particular and destructive signmificance: the cult of obedience was
increased beyond all Limits. Thoughtful students of Germany
have almost invariably noticed the strange and dubious distinction
between individual and collective morality frequent among Germans
The weakness of the latter 18 largely connected with the belief in
authonity which the Nazi regime raised from a matter of discipline
to a matter of quasi-rehgion. To obey the leader was not only the
duty of the citizen but the fulfilment of a faith. Together with
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this went scorn for any Christian and humanitarian values, which
were regarded as impediments to the absolute devotion to the
Naz: State, and a systematic cult of race superiority. In order to
achieve the objects of the Nazi State fully, 1t was essential to feel
as a member of a superior race. This was not necessary so much
for the average citizen, whose main duty was to obey, but for the
chosen mstruments of Naz policy such as the lugher party
functionaries of the S.8. It was they who were also specifically
tramned 1n what 1s undoubtedly the most sinister and eriminal of
all teachings of the Nazi State: the development of cruelty, not
as a passion or an mstinctive reaction, but as a science. In order
to systematically exterrmnate some 5,000,000 Jews and a scarcely
smaller number of members of the Slavonic races and hundreds
of thousands of pohtical opponents whether German or foreign,
1t was necessary to detach cruelty from all passions, to make 1t a
matter of careful calculation. Nothing has baffled Alhed Military
Government more than the discovery of thousands of Nazi
functionaries who were affectionate fathers and husbands, kandly
to children and yet bestial beyond deseription towards others mn
execution of their official duty. This dual morahty was the result
of absolute obedience coupled with a complete divorce between
state morality and individual morality.

These are but the sahent aspects of a philosophy which per-
meated all aspects of public and pnivate hfe. Its all-pervading
character makes the problem of °re-education’ the most elusive
of all problems of mhtary government



CHAPTER 2

DIVERGENCES BETWEEN PLANS AND REALITY

It has often been said that General Stafls prepare not for the
next but for the last war. This 18 to some extent true of the
comprehensive plans made for the military government of Germany.
It 1s difficult to say what was in the mind of the Soviet Authonities
which had not been associated with the peace-making after the first
world war. The French, on the other hand, became a full partner
in the occupation only at a very late stage of the war. But the
American and British authorities, with which the French were
origmally associated through SHAEF, prepared the mmbtary
occupation of Germany thoroughly for nearly two years preceding
the end of the war, as part of the operations of SHAEF, the
combined Anglo-American command under General Fasenhower.
Teams of specialist mhitary government officers were traned to
move mto the occupied regions of Germany immediately after their
capitulation. The functional mhtary government orgamsation of
SHAEF formed the basis for the orgamsation of the British and
U S Control Commussions which were to take over the long term
control of Germany. *

In the case of Germany, as she was 1 May, 1945, the ordinary
problems of mulitary occupation were however mcreased a hundred-
fold. There was no parallel in history for the administration of 4
country which was highly developed in a technical, economic and
admimstrative sense, yet utterly prostrate and disorganised There
was also no precedent for the joint control of such a country by
four allies whose outlook and methods differed fundamentally.
It was a novel and unique problem to eombine the immediate tasks
of military occupation with the rooting out of a system which had
permeated every sphere of hie, public and private.

Three major lessons of the abortive occupation and control of
parts of Western Germany after the first world war haunted the
allies The first was the ineffectiveness of an allied control and in-
spection machinery loosely superimposed upon an mtact German
government and admumstrative structure. The Control Com-
mussions had been at an increasing disadvantage against that
machinery, unable to check effectively on disarmament, industrial

(13
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development, the concealment of documents, the accuracy of
statistics, etc. The second was the ineffectiveness of control over
a German official apparatus limited to a part of Western Germany
while the central government continued to be run uncontrolled from
Berlin, and the officials naturally took their clues from their supenors
at the centre rather than from their local allied controllers The
third was the terrible and costly experience of the rapid and astonish-
g recovery of Germany, defeated but substantially mtact, despite
an apparently crushing burden of reparations and a thorough-
gomng destruction of war matenal. It had in fact turned out that
the destruction of stores, the handing over of fleets and similar
measures designed to weaken Germany 1n her military and industnial
potential, had only led to the introduction of more modern methods
and the replacement of obsolete by up-to-date material.2

From the recogmition of these three fallacies sprang three co-
ordinated plans one was to control Germany in her entirety from
the centre The attack was to be on the heart of the octopus, not on
one of its tentacles Closely related was the plan to make the extent
and possibility of mspection not dependent upon a more or less
amenable German administrative system and civil service but to
make control, especially imdustrial control, absolute and un-
conditional. Lastly, Germany’s industrial potential was to be reduced
to proportions disabhing her from developing once more 1nto a major
aggressor under condations of modern warfare. It was in respect of
this third plan that the memories of the first world war over-
shadowed the realities of the second.

While allied control was to be from the centre downwards,
comprising the whole of Germany and covering every sphere of
public Life, the assumption, in the preparation of the plans, was
throughout that the function of the allies would be control, not
direct government, and that a German administration, replacing the
Naz government, would run the German state under allied orders.
It was also thought that Joint control by the four majorslhesin Berlin
would be more effective than 1t proved to be, and that zonal sub-
divisions would mainly have administrative and military significance.
It 1s true that the Yalta Conference, in February, 1945, includes the
1 The process was of course hastened by the eagerness of allied investors, from

1925 onwards, to mmvest their stagnant money in loans to German public

authonties and pnivate industry, which enabled Germany to re-equip herself
largely wath allied resources.
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‘ dismemberment of Germany ’ among allied objectives. But the
Potsdam Agreement, a few months later, again assumes economic
and, at least, partly administrative unity. This has remamed the
directive up to the present.

The third assumption—here again the memory of the previous
war overshadowed the present one—was that Germany would
surrender at her frontiers, rather than have Germany herself
destroyed. President Roosevelt specifically stated this belief in an
interview in 1944,

All these assumptions were shattered during the last nine
months of the war, after the failure of the German revolt of July 20,
1944; the last major hope of a German anti-Nazi government
overthrowing the Nazi government and terminating the war faded.
The policy of ‘ unconditional surrender,” agreed in January, 1943,
was inflzenced by the desire not to give Germany another oppor-
tunity of appealing to world conscience, as she had done after the
first world war by invoking Wilson’s Fourteen Pomts and the Treaty
of Versailles. But this new formula made the formation of an
alternative German government more difficult Next, 1t became
increasmgly clear that the allies were not working out their plans
jomntly but separately, and even in ignorance of each other’s
intentions.  Anglo-American unity and combimned operations
survived until the dissolution of SHAEF in July, 1945, generally
ascribed to Russian pressure. The French formed part of the
SHAEF command but, from the beginning, took a very independent
hLine in regard to the admimstration of the German occupation zone
allotted to them. As between the Western alhes and the Soviet
Command, the link was practically ml. It was, i fact, only several
months after the capitulation that the first British and American
forces could enter Berhn, which had until then been treated as part
of the Russian zone of occupation. In the meantime vital problems
of military government had to be solved and the tragic division of
Germany mto four separate occupational zones had already
developed. Thus there was, at the most critical moment, neither a
German government nor a joint allhed control.

While SHAEF officers and the Control Commussion had been
trained in the intricacies of German administration, and while plans
for the de-mndustriahsation of Germany, resulting in the so-called
Level of Industry plan of 1946, took shape, the military events of
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the last mine months of the war created a completely different
situation, through the wunprecedented destruction of German
cities, industries and transport. Moreover, the allied leaders, think-
g too much of former mmlitarist German governments, had
msjudged the complete mhsm of the Naz leaders, their absolute
indifference to the fate of their own country and people, once their
own plans were frustrated and their regime doomed to collapse.
They proceeded to fight on long beyond any reasonable hope of
successful resistance and at the cost of utter ruin  Last-munute
resistance to Nazi orders, by some military commanders and others,
saved some medium towns and a few bridges. The Germany of
which the allies took complete and final control on May 8, 1945,
was a country euntirely different from that emergimg from the
1914-18 war.

Instead of controling and overhauling a German administrative
apparatus m functioning order, the mblitary government teams had
to buwild up the ruduments of admimstration from the bottom.
Instead of finding an infact country, with the bulk of 1ts industrial
equipment and 1its cities standing, 1ts farms in working order,
1ts transport system operating, military government officers found
a completely paralysed country, so that their primary task was that
of re-establishing the most elementary necessities of life. Instead
of sanctioning the orders of mayors, raillway executives or food
distributors, military government officers had to get Bailey bridges
bwilt, power stations restored, seed potatoes carried from Hanover
to the Rhineland. Military government officers knew soon
enough that the problem was not that of keeping down a Germany
bursting wath vitality and potential productivity, but of keeping her
barely alive under conditions of unparalleled chaos. Yet the high
level plans did not materially alter, although the new situation
became 1ncreasmgly apparent during the latter part of 1944
"The Amencan and British military government teams met the
task of restoring public utilities and getting some hfe going agam
with astomshing ingenuity, enthusiasm and success.?

2 1 well remember, for example, the desperate and successful efforts made at regional
military government headquarters in Westphalhia (May, 1945) for the provision
of seed potatoes for Westphalia which had always received them from East
Prussia In those days the complex Control Commission machmery did not
vet exist, and even SHAEF headquarters had but the loosest contact with
ambitary government in the field. The potatoes did armve.
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For the first few months at any rate the problem of how to keep
down renascent industrial activity did not worry muilitary govern-
ment. Amdst all the destruction and chaos, they could apply to
therr task the natural wstinct of building up from rmns rather than
orgamising and cataloguing restrictions.

Military government was much less prepared for the second
unexpected task, that of finding new German admimstrators in a
complete vacuum. The major Nazi leaders of course had vanished,
nor would 1t have been much of a problem to eliminate from office
the major Naz functionaries. But the entire admunistrative
apparatus had disintegrated during the last few months. All official
files, together with the staff, had been evacuated from admims-
trative and industrial centres to small rural areas where they were
erther destroyed by the retreating Nazis or discovered after many
searches. Some of the staff had remained with the files, others
had dispersed. Meanwhile military government officers were not
only faced with the problem of sacking officials and other function-
aries because of their Nazi affihations; they were above all faced
with the problem of finding new administrators, and for this they
had very lttle guidance. Inchnations, prejudices and fancies,
sometimes pure accident, played a big part in early appointments.
In more than one case the commanding officer entering a town would
ask the first apparently innocuous citizen he met in the street to
assume the office of mayor. Any person with a tolerable fluency
of Enghsh had a particularly good chance of obtaining office. The
whole baffling problem of denazfication coupled with the even
greater counstructive problem of finding the nucleus of the new
German admunistration began to confront military government,
owing to the unexpected absence of any orgamsed apparatus, as the
allies had found 1t after the first world war.

It became increasmgly clear during the first few months of
occupation that the most fundamental of all assumptions bad
vanished. that of a jont allhied control machinery for the whole
of Germany. Gradually muhitary occupation districts crystallised
wto allied occupation zones increasingly distinct 1n terms of govern-
ment, economics, transport, political and social development. As
the occupation zones were defined, a number of adjustments and

F 2
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exchanges took place. Thus, parts of the Rhmeland, Thuringia and
Saxony, Wurtemberg and Baden, which later became parts of the
Bntish, Russian and French zones, were orngmally occupied and
administered by the Americans. Unfortunately, certain accidents
of military occupation survived the final allotment of oecupation
zones. To the first disaster of a Germany administered not jomtly
but 1 four separate zones was added the second disaster of a de-
Limitation of zones not determined by any political, econorme or
adrmmistrative principles, but by the accidents of military occupation.
A more detailed analysis of the zones will be given below. 3

The hardeming of occupational boundaries mto final admanis-
trative zones created a host of problems wunforeseen 1o the
preparation of plans. First, the zones had now to be envisaged
as separate economic units  This would have been a major upheaval
even if the zones had been chosen according to economie prineiples,
i view of the close economic integration of Germany ¢ The actual
division of the zones increased the problem a hundredfold. It left
the British zone with the greatest concentration of heavy mdustry
in Continental Burope, a population largely concentrated in a
number of once flourishing industrial cities now more or less com-
pletely destroyed, and on the other hand, a severe deficiency in
agricultural production. None of the other occupation zones was
equally unbalanced but none approached self-sufficiency. The
problem was further complicated by the de facto cession of the
largest agricultural area of Germany to Poland, as agreed at Potsdam.

The division into occupation zones was greatly comphcated by
the 1mmense problem of mass expulsion of Germans from the areas
occupied by Poland, the Sudetenland of Czechoslovalia and
from Hungary and Yugoslavia. The Control Council plan of
November, 1945, provided for the compulsory evacuation of
6,500,000 people, mostly old people, women and children®; to these
must be added many who fled with the German armies. Their
distribution would have been a staggering problem even given unity

3 See below, pp. 70—76, in particular on the border between the French and U S,
zones.

4 See below, p. 189 et seq.
% The Czechs, after a while, folt the loss of hundreds of thousands of sklled crafts-

men apd farmers They then proceeded to retamn the men, but continued to
expel their famlies !
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of the remnants of Germany. Their absorption by the zones
separately became a problem imcapable of solution. The British
zone, burdened with a population of over 20,000,000 people, living
mostly 1n destroyed cities, had to absorb some 2,500,000 of these
refugees.

Another direct consequence of the absence of any working
German machinery of administration and industry was the creation
of a control commission staff which to-day presents a formidable
legacy. The estabhshment of a British Control Commission came
to be fixed at some 26,000, of whom about one-fifth were to control
trade and industry. A system was created which aimed at the
control of German mmdustry almost factory by factory and repre-
sented a halfway house between the direct running of Germany’s
economic life and its supervisory control.

Finally, a psychological factor of fundamental importance must
not be overlooked. The occupation of Germany occurred at a
moment when the allies were psychologically singularly 1ll-prepared.
Much of this was due to the criminal prolongation of the war by the
Nazi leaders and by the full revelation of German mass atrocities;
much of it to the sheer length of the war and the wearmness caused
by 1. Throughout the greater part of the war a sane attitude had
prevailed, particularly in Great Britain. It was recogmised that the
German people had to bear the full consequences of a war exceeding
in crimmahty and the scope of destruction anything known in
history. But despite Lord Vausittart’s Black Record it was realised
that, for the sake of peace and international reconstruction as well
as in justice to the considerable section of Germans opposing the
Nazi regime, a differentiation had to be made, that not all Germans
could be treated as criminals, that 1t was essential to give Germany
a constructive and peaceful purpose from the start. But in the
last phase of the war, and especially after the failure of the putsch
of July 20, 1944, passions became more mtense. For many, ‘un-
conditional surrender’® became identified with indiseriminate
condemnation of all Germans, especially after the discovery of
Belsen and other Naz atrocities. The wital distinction between
collective responsibility and collective guilt was ignored. The
Amernicans, with one of their characteristic radical swings from one

2 (2)
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extreme to another, adopted the Morgenthau policy, which expressed
its undisguised purpose of wholesale revenge upon Germany mn the
policy of complete de-industrialisation. While this policy was never
fully adopted it had considerable influence upon American policy
m the later stages of the war and during the first phase of military
government. Exponents of the Morgenthau policy occupied power-
ful posrtions m military government until the radical change of
Amernican policy under Secretary Byrnes. Remnants of this policy
mfluenced not only the general level of mndustry plans but created
confusion and despair among Germans. It would now be trivial to
explain 1n full the whole folly of this policy. Its psychological effect
however, cannot be entirely undone. That the Russians and French
entered Germany full of bitterness and revenge was understandable
enough The British and American policy remained substantially
different But the psychological change 1n the last period sufficed to
give the less worthy elements i military government and the
Control Commssion a cheap excuse for indiscipline and rapaciousness.
Everyone who has had a share, however modest, in pmulitary govern-
ment knows that the mihtary occupation and government of a
defeated country demands an exceptional combmation of qualities.
The incentive to disciphne created by danger 1s replaced by the
consciousness of absolute power and the easy availability of loot
Yet 1t 18 at that very moment that the reaction of the conquered
towards the conquerors i1s determimed. At that very moment cool
but purposeful detachment, firmness gmided by a sure sense of moral
values, disciphne and above all clear long-term plans are more
needed than at any other time. At the decisive moment guidance
from the top was either missing or in the wrong direction.

Bold leadersmip was made more difficult by considerations of
wmnter-alied policy. The main objective was, rightly, the mainten-
ance of allied unity, then a more hopeful prospect than now. The
Russians, while fairly independent in their own actions, would have
resented any positive approach to the Germans by the Western
powers ‘ Non-fraternisation > policy was a necessary 1f temporary
gesture to the people of Europe.

Yet 1t was m those early months that a constructive and dis-

criminating approach to the German problems would have brought
the greatest reward.



CHAPTER 3

OUTLINE OF POLICIES AND METHODS OF MILITARY
GOVERNMENT

THE substitution of four separate for one jomnt inter-allied mihtary
government had not only the most portentous pohtical, econome
and admimstrative consequences. It profoundly influenced from
the start the psychological aspects of military government. Had
there been a supreme inter-allied authority determining the
direction and principles of military government for the whole of
Germany, the character of the various occupation zones might stall
have been influenced by differences of administrative methods and
the behaviour of the occupation forces of different nationahties.
There would not, however, have been the sharp comparson, the
competition and, in many ways, the conflict between four different
policies, methods of administration and standards of conduct. The
division into four zones turned Germany into a huge stage in the
world theatre on which the four principal actors played their roles,
before a fascinated and increasingly critical audience. Many
national qualities and policies hitherto known only to a few,
especially in the case of Soviet Russia, now became a matter of
common knowledge. The general psychological effect of this
competitive division was as bad for the allies as 1t was for the
Germans. For the allies 1t meant the collapse of the major and
most important post-war experiment m international government
and the stimulation rather than the smoothing out of mherent
differences. To the Germans 1t gave an opportunity of a critical
and increasingly eynical comparison of the methods apphed by their
four different conquerors and morbid diversion in their increasing
msery and helplessness. The Germans could not but become to
some extent the arbiters of the respective performances of the four
occupying powers. They were no less aware than the allies
themselves that the admimstration of Germany had two aspects:
one concerned with the future of Germany herself, the other with

( 21 )
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the future of Europe, and m particular with the relations of the four
major powers. On at least one major occasion the ironical position
of the Germans giving a verdict on their different conquerors was
evident in the case of the municipal elections in Berln in October,
1946 At that time the Social Democratic Party was already
outlawed 1n the Soviet zone outside Berlin but admtted 1n Berhn
owing to the efforts of the Western allies The resounding victory
of the Social Democrats was an adverse verdict of the people of
Berlin on the role of the Soviet-sponsored Sociahst Umty Party
and 1ndirectly on the Soviet Government. Berhn, 1n this as 1n many
other cases, focussed the problems existing 1 Germany as a whole.

Even a few months after the beginning of military government,
the four zones had become four different worlds, closely associated
m the minds of every German with the four occupying powers A
journey from Cologne to Frankfurt was currently described as a
journey from England to America; from Leipzig to Nuremberg 1t
meant a journey from Russia to America (with the difference that
even now such a journey 1s for the average German mnfimtely more
difficult to accomplish). The Allied Control Council was established
by a Proclamation of August 30, 1945, that 1s about five months
after the effective beginning of military government. It has not
been able to bridge this mitial gulf, remaining throughout a loose
superstructure over the four zones.

The British, Amencans, Russians and French brought with them
to Germany the characteristics of four great peoples widely
different from each other in traditions, outlook and policies The
deepest gulf separated the Soviet from the Western zones, whether
opne thinks m terms of strategy, admimstrative methods, imtial
objectives, or last but not least, the difference of background in
culture and civilisation. In other respects, the gulf between the
British and Americans on the one hand and the Russians and
French on the other hand was no less deep. If the gulf between
the British and Americans has, on the whole, remamed small,
that was due to the mtial community of command, traimng and
admimistration under SHAEF—but also to a certain broad
commumty of objectives in the occupation of Germany.
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Any generahsation must simphfy, but the foliowing broad
analysis will, I think, be confirmed by all who havé had first-hand
expertence of military government in the different zones.

OBseEcTIVES OF Minitary GOVERNMENT

Russia and France had suffered years of occupation, exploitation
and humliation at the hands of Germans; the British and Americans
had not, although Britamn had of eourse physically suffered very
much more than America. This caused an imtial difference of
objectives. The Russians and French were domunated by the
desire for retaliation and reparation in a physical and moral sense;
the British and Americans approached the problems of occupation
more objectively and, initially, with a much stronger recognition of
the need to save the rudunents of an ordered life from the chaos
which they found. Whatever the long term objectives of theiwr
governments, Russian and French military government, in the
first s1x months of the oceupation, was essentially preoccupied with
dismantling machinery, emptying the farms of cattle and horses,
and hving off the land and the people.! This overshadowed the
“first attempts to mould the zones according to Soviet and French
policies. The overwhelming desire for retalhiation and the either
calculated or spontaneous but certainly undeniable relaxation of
mulitary disciphne offset the very great psychological advantages
with which the French, but in particular the Russians, started.
The Russians had the immense prestige of their victory over the
German forces and the advantage of being the exponents of a
political and social system which, to some sections of the Left,
seemed the clear and direct antithesis to National Sociahsm. The
French had a smaller but st1ll definite advantage in having as their
occupation zones a region of South-Western Germany which had
long cultural and even political associations with France.?

The British and the Amenican military government on the other
hand started with the strict instruction not to live off the land
except for the requsitioning of houses and emergency supphlies.

1 In Berhin the Russians achieved a remarkable feat of orgamsation, by getting the
distnibution of food organised almost 1mmediately after the occupation, although
the food mainly came from German stocks

2 Daden and the Rhine Province, for example, ived under the Napoleonic Code
Cival until 1900
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In regard to food, this policy was farly strictly adhered to, not-
withstanding many German rumours to the contrary 3 Despite
numerous mdividual violations the British and American authorities
made no use of German food resources other than by way of exchange
(for example, of tinned preserves against fresh vegetables or eggs).
Reparations were no rmmmediate concern of mihtary government.
The poley of dismantling industries—until now of very small
proportions as compared with the Russian and French zones—was
not a primary pre-occupation of the Brriish and American
Executives 1n Military Government  Attention was therefore
directed to the restoration of elementary physical facihities and the
rebmiding of a new QGerman admmuistration. The greatest
achievements of British and American mihtary government he
the early months of occupation when military government officers
could, without much encumbrance, use their enthusiasm and
ingenuity for constructive purposes.

In course of time these differences of objectives were reduced,
for the Russians and French were faced with the necessity of
formulating their long-term policies and methods no less than the
British and Americans. The latter two governments were faced
with the problems of reparations, of dismanthng of industry and
occupation questions. All four powers were confronted with the
major problems which will be discussed in the second part of this
book, the constitutional and admmnistrative structure, the
economic polhicy, the type of political hife to be re-created, the social
pattern of their zones These matters became more and more
predommant after the first year of occupation. The short-term
differences disappeared as the long-term differences of pohicies and
objectives crystaliised and deepened.

The following generahsation would seem a fair conclusion from
the first two years of muhitary government.

1. Russtany ORIECTIVES

It is naturally much more difficult for any Western observer to gave
an accurate picture of Russian objectives than of any of the other

3 A current rumour was that German butter was shipped to Britamn or that
collections of blankets for German refugees were sent abroad
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powers. Access to the Russian zone outside Berhn 1s stall exceptional
and Russian policies in Germany are hardly less difficult to analyse
than themr general policy. One factor emerges fairly clearly:
Russian policy towards Germany has not been uniform, consistent
or clear-cut. It appears to have been a compromise between two
conflicting trends, one spousored by the Soviet Military Government
at Karlshorst, the other sponsored mmtermittently by Moscow.
Karlshorst, with many officers of outstanding ability, seems to have
pursued the line that a moderate reconstruction of the Russian zone
of Germany, gmided by parties friendly to the Soviet Government,
was the best means of attaching the Russian zone permanently to
the Soviet sphere, as well as the most intelligent way of getting
reparations for Russia. Karlshorst therefore aimed at the earhest
possible termination of the wholesale dismantling of industry i the
Soviet zone, as a necessary condition of restoring confidence and a
constructive outlook to the Germans. Tume and agam Moscow
seems to have mterfered waith new dismantling orders mspired, 1t
would seem, not only by Russia’s needs but also by the policy of
making Germany powerless and an economic desert rather than a
prospective outpost of Soviet Russia.

Ewidence of these conflicting policies abounds. From the com-
mencement of occupation, the Soviet authorities displayed number-
less posters throughout the Soviet zone quoting Stalin’s utterances, in
particular his famous speech of November, 1942, to the effect that
the German state could never be destroyed and that the German
nation would survive the Nazi regime. At the same time, however,
Russia engaged 1 a policy of indiscriminate spohation. On May 1,
1946, Marshall Sokolowsk declared categorically that the dismanthng
of industries had stopped; but a few weeks later, durmg the first
post-war Fair held at Leipzig, » new wave of dismanthng was in full
swing. This was followed by an energetic policy of re-starting
industnal production 1n the Soviet zone of Germany, but in autumn
of 1946 this was followed by a sudden wave of transporting speciahsed
German factories, such as the Zeiss Works 1n Zena and various
engineering plants in Berhn, en bloc, together with their whole
skilled personnel, to Russia. During the same Fair at Lewpzig, mn
May, 1946, all Germans confirmed that such industry as remained
was geared to full production with all the methods famihar in
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Soviet Russia itself.? Certainly some speciahsed industries were
geared to full production m the ymmediate interest of the Sowiet
economy. It 1s an open secret that the famous Leuna Works were
in 1946 fully engaged m the production of synthetic petrol, nitrogen
and other chemucals. Kconomically, therefore, Russian policy
appears to hover between the desire to get out of Germany what 1s
possible and to weaken her permanently, through de-industrialisa-
tion, the deportation of skilled workers and a general poor standard
of hving, and the alternative objective of giving her zone a
reasonable chance of recovery and hope for the future On the
Control Council Russia has pursued simultaneously two pohaies:
one, presumably based on the assumption of a lastimmg division
between East and West, directed towards the utmost economic
weakening of the West and msisting on a nigid dismanthng pohey;
the other, presumably based on the assumption of a German re-union,
aimmg at a strong German Government and Russian participation
m the admmstration of the Ruhr,

Politically, Russian policy has been more clear-cut and sumple.
It has been that of encouraging to the utmost a German party in
sympathy with the Soviet regime and with Russian pohey, while
preserving the appearance of formal democracy as far as consistent
with this objective. The principal developments in this field are
well-known they consist above all in the creation of the Socialist
Unity Party, which 1s the former Communist Party enlarged by a
mnority of Social Democrats, coupled with the outlawing of the
Social Democratic Party everywhere except i Berlin, and the
preservation of the two other parties, neither of which has a chance
of rivalry with the Sociahst Unity Party. Elections have taken
place throughout the Soviet zone on a near-democratic basis but
with many advantages to the Soviet sponsored Socialist Unity
Party.® Local government is nearly entirely 1n i1ts hands and it
holds the key mnistries of the Interior and Education in all the
Lander. The Central Administrations at Berhn, which have
recently acquired increased authority, are also now entirely
controlled by the same party. The chairman of the new Economic
4 Statistics promunently displayed at the Leipzig Fair purported to show the

steady increase in 1ndustnal and sgricultural productaon

5 One method was that of making 1t all but impossable for the other parties to put up
candidates m rural distncts.



OUTLINE OF POLICIES AND METHODS OF MILITARY GOVERNMENT 27

Counecil formed by the Administration is the head of the Economic
Commuttee of the Socralist Unity Party. It alsodominatesseemingly
non-political orgamisations, hke the Trade Umon or Youth
Movements. -

Finally, social policy has been directed towards the introduction
of socialist reforms in industry and agriculture but in an empirical
rather than a systematic way.®

2. FrENCcH OBJECTIVES

French objectives can be stated in simpler terms. They have been
dominated by the two-fold aim of permanently eliminating Germany
as a pohtical and mihtary power, and of attaching the French zone
as closely to France as possible while making 1t economically
profitable to France.? The character of the French zone favoured
the second objective to some extent. The Saar territory, with a
coal production of 10.5 per cent of the German total (pre-war)
has been incorporated into the French orbit step by step, and openly
so since its Customs union with France and the estabhshment of
a Customs Frontier between the Saar and the rest of the French
zone, i December, 1946, followed by the introduction of a separate
Saar currency in June, 1947.

The rest of the zone has the great advantage of being mainly
rural and relatively thinly populated The French have been
slalful enough to avoid accepting the masses of homeless and
destitute refugees which have made the economic problems of the
British and American zones so much more difficult. The zone is
scheduled to receive 150,000 Germans from Austria, but only a
small proportion have arrived In any case, the total is insig-
mficant compared with the British zone.

In pursmit of the first objective, France has persistently delayed
the setting up of the Central Administration envisaged m the
Potsdam Agreement (which she did not sign) and emphasised
throughout the need for far-reaching Land autonomy. Only quite
recently has she put forward a plan for a federal Germany i which
the powers of the centre are restricted to the utmost.
¢ Bee further on this point below, p 138 et seg
7 1t s typical that, 1n the other three zones, the new German postage stampa

appear as ordinary German stamps. In the French zone, they are marked.
¢ Zone Francase ' and dufferent for each Land
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The other main industries of the zone are leather and watch-
making and precision instruments—mostly peaceful  industries
with a high export potential and dispersed among many small units.
Only the great chemical works at Ludwigshafen and Rhemfelden
offer a major decartehisation and de-industnahsation problem.

The French were less encumbered than any of the other three
powers by their own ideological propaganda and by the need to
reconcile power politics and national interests with ideology and
moral protestations The French occupation of Germany s
characterised by a sober and somewhat cynical reahsm tempered
by a centuries old knowledge of Germans and the German problem. 7
In a new official French survey of the admimstration 1n their zone, the
head of Mihtary Government puts as the first objective of economie
administration, the responsibility of each occupymng power to assure
a balanced financial and commercial budget mn its zone. Helped
by the relatively favourable conditions which have just been
mentioned, she has gone far in achieving this objective She has
kept her direct cost of occupation (that 1s, the charge on the French
Treasury) at the low figure of 9 mulhard Francs, and according
to the official French view, ‘ These costs are largely compensated
by the advantages of our presence in Germany: deterrmnation and
valuation of industrial equipment available for reparations and
above all restitution of raw matertals and industnal products.
Moreover, the economy of the zone 1s onentated towards the needs
of France. This orientation of German potentiahties for our needs
is particularly precious at a period of rebulding.’

Every aspect of economc hife, feeding standards, admanistration,
industrial priorities, the reorganisation of foreign trade, have been
dominated by this consideration. The French Government has
always regarded the idea of credits for the export and re-equpment
of the zone as frankly nidiculous. If indigenous food resources did
not leave enough for the population after the satisfaction of the
needs of the occupying forces, that was unfortunate but could not
be helped. Any public discussion of food conditions, the Saar
problem and the problem of German umity is strictly forbidden.
74 ‘11 ne s’agissart pas pour ells de thdses ou de voeux mms de satisfuctions

immédiates et vitiles & obtenir * (M Emule Laffon, in Cahiers Francaws d Informa-
tion, No. 77 (February, 1947)).
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A Constance newspaper was banned for a week for publishing a
resolution of the Baden Parhament on food conditions {(June, 1947).
This sober and cynical attitude caused some shocks and resent-
ment among Germans, mainly in the imitial period, It has, however,
had the advantage of exposing France far less to a comparison
between promises and achievements than any of the other powers.
Moreover, in pursuit of the same objective, and in recogmition of
France’s vital need for coal, the French Administration immediately
saw the paramount importance of re-activating coal production m
the Saar and in this field remarkable success Las been achieved,
thanks to concentration on essentials: the return of Saar miners,
the absolute priority in equipment, redirection of manpower, food
and other privileges Today, the Saar, with a daily production
of over 30,000 tons, has reached 63 per cent. of its pre-war
production, as compared with less than 50 per cent. in the Ruhr.
Again, 1t is common knowledge that the acceptance of personal
gifts by French officials 1s very widespread m the French zone.
But this 1s done in a spirit of cynical reahsm, as a kind of subsidiary
reparation for Frenchmen mdividually, which the Germans have
come to accept as part of the busmness of occupation. Fmally, the
French have perhaps had the most reahstic attitude towards
denazfication. For the sake of efficiency, they have often tended
to retamn able administrators despite dubious records, especially
if they were prepared to collaborate fully with the French. On
the other hand, France knew, despite her deep and bitter resent-
ment agamst the Germans, that there had been a large and
active underground movement and that Germany had to be run
by Germans The French, therefore, from the beginning of 1946,
established German denazification panels in an advisory capacity.
Practical and economic objectaves dominate French policy in
Germany. In the field of political and social reconstruction, her
pehcy has been cautious and conservative, aiming at no more
than a gradual restitution of Weimar institutions suppressed under
the Nazi regime France has therefore been content with the
cautious reorgamisation of the trade umions and works councils,
and has not attempted any further structural social changes.
The French were not, hke Russia or, in a different sense, Bnitain
and America, associated with a specific social 1deology. Nor does
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the social stiucture of QGermany interest France particularly,
except where it touches secunty.

In accordance with the old and noble position of France as a
centre of Western Hurope civibsation, French policy has been
imaginative and constructive in the field of education France has
re-opened the Unmiversity of Mainz, closed 1n 1798. Some of the best
periodicals, such as e Gegenwart, are published mn the French
zone. In the summer of 1946 France took a lead in the revival of
mternational and inter-zonal contacts, by orgamsmg conferences at

Freiburg and Tubingen of French, Enghsh and German Unmversity
teachers and students.

3. AMERIcAN OBJECTIVES
Of all the four occupation powers the Americans are less immediately
mvolved m the future of thewr zone than any of the other three
powers What keeps the Americans m Germany 1z the impleation
of their partacipation i the war and the responsibilities following
from their new role of one of the two greatest world powers which
cannot dissociate 1tself from Europe. But the physical and political
urgency is not the same for the Umted States as for the other
three occupying powers. Russia and France have been immediate
neighbours and wvictims of German aggression, Britarn has had
the German problem ever present since the beginning of the century.
Americans, while having been mvolved twice i a German war,
still look at Germany from a distance. Germany to them 1s, m
every respect, a long way from home American preoccupation
has therefore been with making her German zone a reflection of her
conceptions of democracy and hberty, but at the same time using
her share in the German occupation for an increasigly active role
in the four-power negotiations and world pohtics. Consequently,
the American zone has had more and earher elections than any
-other, with the double objective of restoring the people’s sovereignty
and reducing Awmerican commitments, the United States has
pressed for the restoration of German umty, but of a loose federal
pattern, with a minimum of planning powers at the centre 8  She
has transferred this conception to the bizonal agencies where 1t
clashed with the British policy of stronger central authonties and
-economic planning. In the economic field American policy has

8 See further below, p. 38.
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however undergone a radical change after the first twelve months
of occupation. American adminmstration during the first year was
still influenced by the Morgenthau policy of ruthless German
de-industnalisation admunistered by State officials rather than
business men. This was, ;m a sense, a survival of the New Deal era.
‘With the advent of Secretary Byrnes culmimnating mm his famous
Stuttgart speech of September, 1946, a radical change 1n American
policy was announced: that of restoring Germany to reasonable
economic prosperity and giving her a chance of paying her way
through a revival of industrial activity and exports. The change
was heralded by the announcement in May, 1946, of the stopping
of further dismanthngs. Coupled with this has been an increasmg
replacement of the administrator by the busimess man. As capitahst
philosophy regained ascendency in the Umted States, so her econome
policy towards Germany became more and more that of making a
Germany as much of an economic proposition as was possible by
ordinary business methods. Industrialists and business men now
take an wncreasing share in the leading posts of Amerncan mibitary
government; business men travel freely in the zone in order to make
direct business contacts. American business sees certain possi-
bilities in Germany. one is the prospect of disposing of raw matenals
such as the cheaper brands of cotton which are needed for the
revival of German peace industries and which could not otherwise
be sold in the world market. There 1s also some danger of attempts
by Umted States industmal concerns to use the prostration of
German mdustry for the acquisition of German assets. These
prospects were mcreased through the economic fusion with the
British zone, which, has by far the greater concentration of key
industries. ®
4. BritisE OBJECTIVES

British occupation objectives generally comncide with American
objectives. Despite the greater economic phght of Britain and her
sufferings 1n the war, British occupation has been dommnated,
though with many vacillations, by the objective of getting ruined
Germany on her feet agam, subject to mlitary secunty. The
immediate physical problems are greater than in any other zone.
Out of a population of nearly 23 milhon (2} milhon more than n

® See below, p. 159.
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1939) about 7 million live 1n cities of over 200,000 where destruction
ranges from 50 to 90 per eent Out of 5,500,000 dwelhng units mn
the zone, 1,600,000 have been irreparably damaged, 1,400,000 are
capable of repair. Less than half of these have been repaired
owing mainly to lack of fuel and materials. The 23 mlhon refugees
are mamnly old people, women and children. Britain, like America,
feeds her occupation army and her control personnel out of her
own resources She has diverted a proportion of her meagre foreign
exchange reserves to feed the Germans (8 per cent. of Britamn’s
1946 expenditure i the United States )¢ She has been as hesitant
as America though less determined to stop the dismanthng of
German mdustry other than selected war plants once it became
clear that the economic and social catastrophe of Germany far
exceeded all expectations and that the expected economic unity of
Germany did not materialise. Pohtically, Britain, hke America,
envisages the resforation of German democracy on a Western
pattern, but British and American conceptirons of democracy are
not identical and the methods chosen to inoculate Western
democracy 1nto Germany have differed accordingly.

Britain 1s however faced with by far the greatest econome
dilemma of all the occupying powers. Apart from security con-
siderations, nerther Russia nor France need have any fear of
re-activating their zones. Both can absorb much greater industrial
capacity as well as the products of industry, for many years to come,
To the United States her zone of occupation represents only a
minor economic problem in relation to the productive capacity
and the international trade of the US as a whole. But Britain,
more than at any other time, hves or dies by her own industnal
production and capacity to export, and it 18 in the British zone of
Germany that the industries potentially competitive with British
industries are largely concentrated The British zone before the
war contained 78 per cent of the German iron and steel industry,
70 per cent, of 1ts coal, 77 per cent of its coke, and a substantial
proportion of the textile, chemcal and engineering industries of
Europe In the Control Commmussion, a large element 1s inspired
¢ Britain has not received much credit for some imaginative actions, such as the

evacuation of children from Berhn to the country {winter, 1944-45) or the school
meals orgamsed since summer, 1946, which mean salvation to countless families



OUTLINE OF POLICIES AND METHODS OF MILITARY GOVERNMENT 33

by the wish to rebuild Germany as a healthy member of the inter-
national community; another holds a watching brief for British
industry or specific firms anxious to prevent a revival of com-
petitive industries * British policy has in general been marked by
conflicting pulls: the desire to prevent another German aggression
and economic competition battles against the pressing need to
reduce British burdens by helping Germany to help herself, and the
long term policy objective of having a contented and peacefully
employed people in the heart of Europe.

GERMANY AS THE BATTLEFIELD OF INTERNATIONAL Porrrics

During the second year of occupation the immediate purposes of
mihitary government in Germany as outhned in the Potsdam Declara-
tion have been increasingly overshadowed by the deepening cleavages
between the occupylng powers themselves. Behind the endless
discussions in the Control Council about reparations, dismantling
of industry, currency reforms, denazification, control of scientific
research, lies the growing conflict between Russia and the Western
powers and more specifically between Russia and the United
States. Considerations of what would be the best policy for
Germany as such became mingled with considerations of Germany
as a strategic pawn in the conflict of power politics.

Through all the vacillations and uncertainties of allied policies,
it can be noticed that, from about May, 1946, onwards, American
policy swung over from the policy of ruthless weakening to a pohcy
of reconstruction 1n the West. Simultaneously, Russia began to
discard ber ruthless dismanthng policy. Soon after, the Amernicans
took the initiative in pressing for the bi-zonal economic fusion
which was effected 1n September, 1946, With the exception of
France, who looked on indifferently, the allied powers continued
to profess their desire for the estabhshment of a central German
administration, but their practical policy was more and more
determmed by the alternative assumption of a permanent division
between the Eastern and Western zones of occupation It 1s likely
that the Americans over-estimated the chances of econome recovery

1 This 19 quite apart from the general pooling of German patents which azo
accessible to all Alled powers, through the Board of Trade pubheations

o

F. <
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in a~combined Western zone. The effect of eighteen months of a
policy of dismantling and economic restrictionism became only
fully apparent during the winter of 1946-47 Economic pohicy in
the West 1s therefore overshadowed by the pre-occupation with
recurrent emergencies of food supply, coal production, ete. If it
1s the American policy to put the Western zone really on her feet
agamn, she 1s faced with the necessity of pumping supphes of food
and raw materials mto Germany far beyond anything planned
up to the present. This means a readiness of Congress to accept
financial commtments and political responsibilities, of which 1t
shows hittle sign at the time of writing. But eventually a choice
must be made. Twentieth century politics do not lend themselves
to “half-way solutions It 1s the recogmtion of this fact which
distingwishes Mr Marshall’s speech at Harvard University on
June 5, 1947, stressing the futility of a series of emergency relief
actions, as compared with a constructive, long-term relief plan.

The 1ideological aspect of the mter-allied conflict 15 no less
significant  The French alone are comparatively neutral in this
conflict. Except for a certam sense of mission regarding the
supernority of French ¢ exvilisation,” the French, as explained earher
on, have occupled Germany with a mimmum of ideclogy and a
maximum of realism, The other three powers, through wireless
propaganda, pamphiets, posters, speeches, have 1dentified themselves
with noble purposes and political i1deals of which they are now
constantly remunded by disillusioned or cypical Germans, as well as
by each other

The Russians flooded their zone with posters quoting Stahn’s
speech on the iﬁdestructiblhty of the German state and people, as
distinct from tle Nazi regime. But they bave, above all, stressed
their obvious role as champions of state socialism and the organised
worlang class. The Americans professed unceasingly the superionty
of the * American way of hife,” as embodied in the American Constitu-
tion: a combination of personal Liberties, freedom of capitahst
enterprise and competition, direct popular sovereignty, and a loose
federal structure,

The British were associated with the oldest and most proven
system of parhamentary democracy; the election of a Labour
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Government, at the beginning of the occupation, seemed to make
Britam, in addition, the natural champion of a social democracy,
2.e, moderate socialism achieved through free discussion and
constrtutional methods. -

Both Russia and the United States have substantially behaved
as expected. They are antipodes in social policy no less than in
power politics, and Germans group themselves accordingly.

The British, however, have failed to live up to the role for which
they seemed cast. The reasons for this, in particular the unfortunate
emphasis on formal political reforms and the fumbling policy in
the matter of socialisation, need fuller explanation.2 The moral
effect and the steady loss of leadership and moral prestige cannot
be doubted, The British dilemma is hardly less marked in the social
and ideological than in the economic field. Her strength in Germany
as well as in inter-allied conferences must largely depend on a solution
of these dilemmas, and a clarification of her purposes.

The critical part of this book wll be particularly concerned
with this problem.

MeTHODS OF MILITARY GOVERNMENT

In the methods of mihtary government the allies differ no less than
in their objectives. In the first phase, a decisive difference emerged
between the British, French and American methods of control on the
one hand, and Russian control on the other hand. The former three
had an elaborate scheme and military government staff specifically
trained (often very inadequately) for their tasks, a force distinct
from the occupation forces as such, and under separate command,
except on the highest level. The Commanders-m-Chief are also
the Military Governors. From thewr Deputies downwards Military
Government and Occupation Forces are separate Commands.
For Russia, on the other hand, mlitary government was an
aspect of mulitary occupation. The Russians have never had
a separate nulitary government organisation, except at Head-
quarters. They now have a number of specialised and hghly
qualified officers at the top level, as well as political intelhgence
officers dispersed through the zone. On the whole, muhtary govern-

2 See below, pp. 103 et seq, 142 el seg, 165 et 5cg
3 (2)
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ment has been in the hands of regional and local commanders.
This meant a much greater reliance on indirect control through
sponsored German instruments—in particular the Communist (later
the Socialist Unity) Party. The French have gradually built up a
control machinery more akin to that of the Western powers but
far more closely knit.3 From the dissolution of SHAEF in July,
1945, Amenican and British methods of control became increasingly
different. The Americans, impelled largely by the imperative
demands from home for reduction of personnel and the ever-present
danger of Congress refusing the next appropriations, proceeded ta
reduce drastically both their occupation forces and military govern-
ment machinery. By the end of 1946 their total Control Commussion
and mlitary government personnel in all branches amounted to no
more than 5,000. This went hand in hand with a swift transfer
of responsibility to German authorities, the speeding up of
constitution-making and the abolition of mulitary government
on lower and medium levels. Since then, the Americans have been
entirely dependent on the loyalty of the German authorities. They
have practizally po staff m the field able to inspect effectively
and to compare policy plans with execution. The British, on the
other hand, increased their Control Commission personnel to an
establishment of some 26,000 ¢ and built up an elaborate hierarchy of
direct military government on all levels which only from the middle
of 1946 onwards gave way to a gradual reduction of the lower levels
and a cautious transition from direct Government to indirect
control. The staff of technical inspectors is still vastly greater
than in the American zone but the greater degree of industrialisation
makes industrial control more complex.

Equipped with absolute power, the Allies had to decide how far
they would try to imprint their particular conceptions of hife and
government on their zone of occupation. The failure of jomt
government was bound to stimulate the different powers towards
shaping their zone in their own 1mage.

Daring the first year of military government, when both the
German machinery of administration and articulate German opinion

3 See below, p. 160,

4 The actual strength has mever exceeded 22,000 and 18 now gradually bewmng
reduced.
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were practically non-existent, the occupying powers governed more
freely and more absolutely according to their own hghts. The
common directives laid down m Potsdam were capable of much
divergent interpretation. The SHAEF directives kept Britaish and
American policies more closely together, but afterwards consti-
tutional and soeial policies became more and more distinct. From
the second year onwards the occupying powers had to step more
warily. They could less and less ignore the free expression of
German democratic opinion which they were trying to bwld up;
and they faced the psychological problem of a staffening German
opinion which might well resent reforms—whether they were good
or bad—merely because they had been unposed by the occupying
powers,

The effect of these factors on the four powers was mtensified by
differences in thewr basic conceptions of democracy and self-
government. 7To the Russians, democracy m the Western sense,
that 1s the creation of instruments of political equality and freedom
of opion, 1s, at most, a secondary consideration. Economic and
social principles come fixst. The forms of political democracy are
not rejected; but its essence, the recogmtion of different parties
with the pessibility of alternative governments expressing vitally
different pohicies, has never been recognised in Soviet Russia herself.
Moreover, Sowviet Russia, while being an object of hatred and
suspicion to large sections of the German population, exercises a
powerful appeal upon a considerable minority just because of her
social and economic programmme. For all these reasons, Sowiet
Russia was not likely to be unduly impressed by counsiderations of
formal democracy. On the other hand, the Soviet authorities were,
no less than the other powers, aware of the inadvisability of imposing
far-reaching social and political reforms from outside. They are
i fact in process of modelling their zone on the Soviet pattern,
but they do so gradually, and with as Lttle direct Russian
interference as possible. All the more far reaching measures
mntroduced so far, such as the land reform, the partial expropriation
of industralists, the reform of legal traiming, are not introduced by
Russian orders but through German resolutions or plebiscites. The
large scale expropriation of industries, allegedly only those owned
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by ‘war crummals’ 1 Saxony for example, was based upon a
plebiscite held on June 30, 1946 The agrarian reform was carried
out by the German adminisfration 1n Berlim; but the Sowviet
authorities saw to 1t that there was fundamental harmony between
therr will and German measures of reform The chosen instrument
1s the Sociahst Unity Party whose leaders are in close touch wath
the Russians and which entirely control all forms of workers’
organisations, especially the Trade Umons. Their main opponent,
the Social Democratic Party, is outlawed outside Berlin. The other
parties, that 1s, the Christian Democrats and the Iaberals, have not
the strength to pursue a really independent pohey. Elections have
been held throughout the zone, but outside the big towns the
Socialist Unaty Party, through its control of the Local Government
machinery, had the virtual monopoly in putting up election hsts.
Thus Sowviet Russia feels her way, steering a middle course between
making her zone an integral part of the Soviet system, preserving
forms of Western democracy rather more fully than in Soviet Russia
itself, and selecting a chosen German instrument for the mtroduction
of reforms on the Soviet pattern. )

The dominating American objective has, since the end of 1945,
been the introduction of a loose confederate pattern of democracy,
strongly modelled upon the more conservative pattern of the
Southern States. The cornerstones of their pohicy have been the
theory that all power comes from the people and that the people
mean the Lander, not any central or even federal government
This poliey has however been mitigated and deflected by the
necessity to preserve the sovereignty of milwtary government, in
execution either of quadripartate or American decisions. Second
only to the theory of popular government has been the theory of
de-cartehsation—that is to say, the breaking up of excessive economic

_concentrations—as an alternative to socialisation.

The British, too, bave laid the main emphasis on the mtroduction
of Western political democracy, but they have not moved with
anything hike the same speed as the Americans. At the time of
writing, constitution-making in the British zone 1s stll 1n a
preliminary stage. British theory has been in all fields that of
building democracy ‘from the bottom upwards.’ In conformuty
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with the British method of much more thorough-going direct control
on all levels, the British have gone much further than the Americans
in introducing measures of democratic reform by military government
ordinance. Its major measures in this field have been the local
government and electoral reforms. Both are modelled on British
patterns and traditions.

In the social and economic field, certain measures were
inevitable in view of the particular concentration of heavy
industries in the British zone and the acknowledged close hnk of
heavy industry with German militarism and the Naz: regime which
led to the arrest and dispossession of a number of industrial leaders.
This was part of the programme of de-centrabsation and de-
nazification and there was obviously no alternative but to follow it
up with British trusteeship over such major industries as coal, iron
and steel and the chemical industry. Since then the British
Government, despite repeated declarations of its wish to see the
large industries socialised, has done Iittle more than appoint German
public trustees m support of British trusteeship, but 1t is now
hkely to leave these matters increasingly in the hands of duly
constituted German authorities. As regards decentrahsation, the
Brnitish have stood against the other three powers in opposing
wholesale splitting up of large concerns, thus preventing a Control
Council Law on this subject. To sum up, the Russians have given
priority to the mtroduction of certain radical social reforms,
notably land reform, gradual socialisation of industry and the
breaking up of any associations of industriahsts. The Bntish,
American and French have left the social pattern largely unchanged
and concentrated on the introduction of forms of pelitical democracy.
As the German political machinery strengthens, the prospect of
reforms being introduced by the occupymng power dimimshes.
More will be said on this point, after the detailed discussion of
social developments.

StaxpDARDS OoF CoNDUCT

For the average German the conduct of the occupymg forces
probably meant more than plans and systems. The German sees
his conquerors every day. He feels the effect of their conduct 1n his
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personal Life. He can watch their bearing, their attire, theiwr
behaviour towards himself and towards each other. The average
German will have hazy ideas about what British, Russian, American
or French stand for but every one of them has seen hundreds of
British, Russians, Americans or French requsitionmng his house,
passmg by in the train, giving his children chocolate or gomg out
with German girls.

It 1s easy to say what the standard of conduct of an occupier
should be. The allies had pledged themselves jointly and singly
to the replacement of Naz methods by ‘ democracy.” They could
not therefore purport te imitate the termble and bestial logic of
the Nazi regime whose chosen corps of 8.8, rulers trained in the
Ordensburgen apphed a calculated, merciless and systematic cruelty,
rejecting humamtanamism on grounds of policy and prinaple.
The allhed 1deals had to be Tundamentally humanitarian, coupled
with the firrmmess necessary towards a dangerous and potentially
powerful ex-enemy. In the conduct of individual members of the
occupation forces 16 meant digmty, self-discipline, justice and
friendhness, tempered by firmness where there was a danger of
obstruction to the main purposes of mihtary government. The
combination of such qualities is difficult to meet. It was more
necessary than ever after a long war fought largely on ideological
1issues, and in relation to a country which had been flooded by
allied ideological propaganda, especially durmg the last year of
war. Human reahties made it, however, almost impossible to
expect such conduct. The sudden relaxation of danger, the sudden
availabihty of loot, the hunger for women after years of effort,
danger and privation, militates against the very qualities which are
demanded. The occupier who, theoretfically, should be aloof but
just, wants to have his own back. Instead of heightened self
disciphne he wants an easier hife. Only too often, Germans could
observe the contrast between contemptuous superiority shown ta
them by a mihtary government officer, and the domination exercised
over the latter by his pretty German seeretary. \

Here, as in every other field, Germans had the cynical amusement
of a comparative analysis in the four zones.

How do the allied standard of conduct compare ? Generalisations
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are particularly difficult in this field but certain charactenstic
- features have emerged after two years of occupation. The first
question 15, what did the Germans expect ? Their state of mind
was confused by propaganda and the overwhelming shock of
disaster. Nevertheless it was clear enough that from the Russians
and the French they expected revenge and retahation, but with this
difference: that they looked upon the Russians as strangers, the
people of another civilisation, whereas they looked upon the French
as people fundamentally akn, despite centuries of struggle. From
the British and Americans the Germans expected ° democracy ’ in
the Western sense, humanity and food. Many of these expectations
had been encouraged by the radio propaganda from London, the
excellence of which has probably been a doubtful blessing.

What did the Germans get ¢ From the Russians and the
French they certainly did get revenge. It burst upon them hke a
sudden flood 1o the first six months In the Russian zone the
extent and violence of retahation differed according to the cahbre
of the occupying troops,® but on the whole the first s1x months
were a tale of raping, looting and shooting Germans came to hive
in deadly fear. But the Russian reaction was, on the whole,
primitive and 1ostinctive  From the beginning cruelty was mingled
with kindness. There 18 hardly a person in Berlin who cannot tell
a story of Russians raping women, shooting therr husbands who
attempted to protect them, but displaymng touching kaindness towards
the children. The many Russian races and peoples which form the
Soviet state still contains a big majonty of peasants and ex-nomads.
This reflected itself in Germany There was generally nothung
calculated 1n the orgy of retahation of the first few months, and
gradually the positive features began to emerge more clearly. The
Russians have not established the elaborate system of a separate
world of occupiers dustinct 1n 1ts accommodation, its style of hfe,
its food, except 1n some Headquarters districts. Many distnicts
have been stripped bare, the army has hived off the land, and whole
industries have been dismantled for reparations. But Russian
officers travel in the same compartments as Germans, they hive in

% Some parts of Saxony and Thurmgia for example got off very Lghtly, whereas
Berhin bore the full shock.
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the same hotels and they mingle freely. During the first year these
positive effects were doubtless small compared with the major
shocks experienced by the Germans, but now that the wave of
retaliation is over they may become more important.

The initial French reaction was on the whole similar to that of
the Russians, but with some significant differences; the French
once again had among their troops of occupation a large proportion
of colonials, mainly Moroceans, and their instinctive savagery had
a worse effect upon the Germans than that of the Russians. For
they came in the name of a power purporting, and largely
acknowledged by the Germans, to be a leading exponent of Western
civilisation Another difference was that between Germans and
French there 1s a strange mixture of common values and repulsion.
Poltically the French have every reason for repulsion and bitterness
against everything German,® but between them and in particular
the South-West of Germany, which they occupy, there 1s a great
deal of common standards of civihsation. It is a noticeable feature
of the French occupation that the senior French officials get on very
well with their opposite German numbers in the ariny, and there 1s
a great deal of personal respect and sympathy.? Yet the French
system of occupation as a whole is one of cold and rational exploita-
tion which extends to a large proportion of the individual control
personnel. The situation would be much worse if the French zone
were not the least destroyed and most thinly populated of the four.

It 1s now freely ackmowledged that the Americans have not
altogether been good ambassadors of their own civilisation in the
many KEuropean countries which they have entered as allies or
conquerors during or after the war. This is mainly due to the
contrast between the extremely high ideals constantly proclaimed
by the Americans and the average conduct of their armmes. Ths
also apphes to Germany where any restraint imposed upon the

¢ Some centuries ago when France was the most powerful state in Eurcpe and
Germany was disumted, Germanps had reason to feel similarly towards the French

? French national sensitiveness, heightened by her loss of power and years of
bumhation, 1s illustrated by an amusing mcident the Restaurant of the
Kommandature at Berho, frequented and managed, 1n turn, by the four Powers,
was decorated by a gifted German artist with fnendly cancatures of Germans
and Alhed officers The French alone objected, and their umforms were hastily
copverted mnto British uniforms.
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oceupying forces in allied countries, such as France or Belgium, was
absent. In its general objectives and methods, American military
government has set a very high standard, especially after it got rid
of the Morgenthau policy. But much of the effect has been
nullified through the conduct of the American forces of occupation,
Looting has been on a very large scale. More important was the
indirect looting through the acquisition of valuable assets for a
packet of cigarettes or candy. No other occupying power had
opportunities comparable to those of the American forces equipped
with an abundance of money, cigarettes, sweets and other consumer
goods. In December, 1945, before the American Government
introduced special occupation money designed to stop the black
market earnings of the occupation forces in dollars, it was officially.
announced that American forces in Germany had sent home three
times the total amount of their pay in one month.® The spontaneous
generosity and bigheartedness of Americans is notorious but hardly
less notorious is the sight of slovenly and drunken troops, their
often repulsive attitude towards women and the general contrast of
the deportment of a large proportion of the occupying troops with
the democratic ideals and the values proclaimed on paper. The
total effect of this 1s however, hkely to diminish steadily in view of
the continuing reduction of the occupymg forces and of the
mulitary gowvernment in the field. -

There remains a factor which applies to both American and
British: the continued rigid separation from the Germans, in style
and methods of Living. This was originally an aspect of the rigid
policy of ‘ non-fratermisation,” which was certamnly justified for a
Lirmted period, although it broke down immediately and completely
in the field of sexual intercourse. At present the psychological

8 I have heard some sentor Amemncan control officers argue that as soon as the
transfer of money acquired through black market deals in cigarettes, etc , into
dollars was stopped there was nothing objectionable in these deals If an
American soldier sells a cigarette for 10 marks a piece or acquires a valuable
collection of china for a packet of cigarettes, this will reach the people who can
afford the luxuries such as farmers, while the people 1 need will re-sell their
cigarettes for black market prices to those who can afford them. This argument
completely 1gnores the moral effect of additional impovernishment of the occupled
country through the exploitation by means of commodities cheap and plentiful
to the occupier but precious to the ocoupied. It also igneres the social mal-
castribution and the demoralising effect of these transactions upon both occupier
and occupied
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effect of the confinued separation is calamitous. Every day and
night Germans, while herded together m unheated and overcrowded
trains without windows, see passing by the illurmnated and
comfortable, often half empty tramms reserved for oceupymmg
personpel. Available hotels in the ruined cities are almost
entirely reserved In the American zone (as distmmct from the
British) no Germans are yet admitted i1n mulitary government messes
as wvisitors. Most cinemas and theatres still have separate
performances. In this respect the Russians are eertam to score
steadily at the expense of the Western allies. As Germans recover
frora the moral shock and the humihation of defeat, they will
mcreasingly resent the deepening contrast between therr world of
misery and shabbmess and the sheltered world of the conquerors.
They will feel this all the more in relation to the Western occupying
powers with whom they feel a greater commumity of Lfe and
standards of civihsation than with the Russians. The motive of
the Russians in not encouraging a separate style of hving may
largely be that of not letting thewr forces en)oy a style of hiving too
superior to home conditions, but the effect 1s considerable no maiter
what the motives may be. -

The British case 15 possibly the saddest story of all Untal
the beginning of 1946 there was no doubt at all that, for the vast
majority of Germans, the British alone came near to the ideal of
an occupation both respected and welcome. This did not apply
only to Germans hiving in other zones who would naturally exagger-
ate the advantages of a zone they did not hive in, as compared with
the daily dufficulties experienced in their own. All over Germany
the praise of the British was sung, and 1n all circles of the population
one would hear prayers for an all-British protectorate over Germany.
The change has been dramatic.32 The reasons are only partly
to be sought mn a deterioration of standards of conduct. Un-
doubtedly the original occupation forces as well as mbitary
government in the Brntish zone ‘were more disciphined than in any
other zone. Looting and rapmng, while by no means absent, were
not a mass phenomenon. Mihtary government officers, for reasons
8a1n Berhn, the relative populanty of the Britash persists. According to a survey

of public opmton repoited m the News Chronscle of July 1, 1947, 43 6 per cent.
of those interviewed preferred to hive in the Britash sector.
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explained earlier on, were devoted to purposes of reconstruction
like their American colleagues but less subject to corruption and
indiscipline. The Bmtish veferan soldier was a good ambassador
in Germany as elsewhere. As the veteran soldier and the trained
military government officer went out, Jarge numbers of untrained
young soldiers and civilian Control Commission personnel came in.
The greatest influx was in the Trades and Industries Division where
the British authorities set up a control apparatus much more
complex and numerous than any other power. The control personnel
in the different branches of trade and industry were largely technical
experts and busmess people, often of second rate calibre. There
were those whom their firms thought they could spare without too
much inconvenience, or others with no particular prospeects at home,
attracted by relatively good salaries, easier conditions of hiving
{particularly m regard to drink and tobacco) and relative freedom
from control.? A Controller (with the equivalent rank of Colonel)
would control an entire German industry. British firms did not
have to send their best people 1 order to get detailed information
about competing German industries. Contacts were reinforced
through the periodic missions of the T. Force, equipped with far-
reachmg powers of taking sample machmes to Britain. An early
Military Government Ordinance! had made British civilians serving
in Germany subject to conviction by Military Government Courts
for crimmal offences as if committed in England, but unfortunately
no effective use was made of this mstrument until many months
later.2 Actual corruption, contrary to many rumours, always
remained relatively small in the Briths zone.® Rumour, inflamed
$ A busmmess man with any moderate expenience would, without difficulty, have
the equivalent rank of a Major (Asmistant Controller) His salary, with allow-
ances, 18 well over £1,000. The cost of hving 15 practically nil and alcohol 18
cheap and plentiful This does not mean that the average Control Commission
officer leads a hfe of luxury. After the first year, when rations were still on the
mulitery scale, the standard of feeding m the Bntish messes has steadily
deteriorated and opportunities for extra food are hrmuted to clubs and Naafi
canteens. 1 No. 5 of September 1, 1945.

2 Since January 1, 1947, Civihan Control Commssion Courts have been established
which try Bntish etvihien personnel acoording to a prooced tosely modelled
on ordimmary Court procedure.

3 1 have bad unsolicited statements from vanous German mndustnialists with a
detailed knowledge of the different zomes that the proportion of cases of
corruption 1in the Brtish zone (that 1s, of cases where an officaal action such as a
production permtt or authonty for the providing of raw materials wae meds

dependent upon personal advantage to the ofucer conocerned) was infinitely
smaller than in either the Amerncan or particularly s the French zone.




46 THE ALLIED MILITARY GOVERNMENT

by the sudden transition from relative prosperity to misery i the
British zone and the hysterical reaction which followed the original
respect and sympathy of the Germans more violently than m any
other zone, still tends to exaggerate. Worse than actual corrnption
has been the liberty given to many persons either mn the Control
Commussion ttself or persons commng on allegedly official mussions
from Britam, to take machines, trade secrets and otherwise wsing
the skill and inventiveness of generations for the benefit of a particu-
lar British competitor.

Another type of Britash administrator suffers from the colonial
mind. Many came to Germany with the idea that Germany could
be administered on the pattern of an undeveloped British Colony.
The British expenience of colomal government may be more of a
handicap than of a benefit in the administration of a hghly
developed and civilised country. Finally, the Bntish have, more
than any of the other occupying powers, isolated themselves from
the Iife of the people, through estabhshing thewr headquarters
in a series of small towns 1n the West of Germany. These towns,
ongimally chosen as headquarters of the 21st Army Group, are
situated in reasonably prosperous rural surroundings remote from
the centres of misery, and they are so small as to be almost entirely
occupied by mihtary government and occupation forces. Conse-
quently thousands of Control Commission officers working at head-
quarters see hitle outside their offices, messes and clubs.

Side by side with the less desirable elements there have been,
from the beginnming, many hundreds of military and civihan officers
filled with a sense of mission and a consciousness of the uniqueness
and urgency of their task. They have resented the presence of the
other element. For another negative development the British
authorities have only lLimited responsibility: short term policy
during the first phase of occupation had been to get industry going
as far as possible. The closing down and dismanthing of industries
was postponed. Exsting stocks of raw materials which enabled
many industries to earry on for a period from six to twelve months
were used up. Their exhaustion from the beginning of 1946 onwards
coincided with the deterioration of British personnel, with the
increasing dufficulties of the food situation, with a stiffening in the
procedure of dismanthng and closing down firms, with the exhaustion
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of the physical and mental reserves of the population and with the re-
awakemng of a critical attitude of mind on the part of the Germans.
The major shock which had come with full force 1n the Russian
and French zones came with the effect of a delayed action bomb 1n
the British zone. In the Russian and French zones conditions have
at least not become much worse since the Spring of 1946. In the
British zone they have steadily deteriorated.

As will be shown later, this deterioration was, on the whole, due
to circumstances outside British control. But the situation was
unnecessarilly aggravated by a number of psychological blunders.
The conflict between the Reparations Division, which contmnues to
operate the quadripartite reparations and dismanthng plan, and
the Economic Divisions, which attempt to prevent a further
deteroration, leads to a position where hundreds of firms receive
notice of being on the reparations hst, a notice which is implemented
only mn a munority of cases. From that moment, uncertanty
bhangs over management and labour, and a frantic struggle for
reprieve begins. In an economy, and among a populafion per-
petually on the -verge -of collapse, the psychological effect is
disastrous, but 1t may be partly explained by higher British policy
still hovering between adherence to the original plan and a reversal
of policy. But there 1s no excuse for such measures as the blowing
up of the Blohm and Voss dockyards in Hamburg or the abortive
scheme of a Control Commussion centre n Hamburg., In the former
case, the Navy resisted determined attempts of the Hamburg
authonties and Trade Unions as well as of the British economc
authornities to replace blowing up by dismanthng, whichk would
allow valuable parts to be saved for cavilian purposes, and, above all,
save the workers of Hamburg (traditionally socialist and anti-Naz)
from seeing another picture of mass destruction added to the ruins
of Hamburg, not as the result of bombing but of peace-time action
by the British. All these efforts were in vain, though they had a
belated effect when, a hittle later, the Howaldt dockyards in Kiel
were saved. There was no difference, in principle, between the two
cases It proved impossible to convince the authorities in time
that the political and psychological harm done by the blowing up
was infinitely greater than the economic one. The trouble was not
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ill will, but a deplorable lack of mmagimation, coupled with the
love of the modern engimeer for big effects in construction and
destruction  The °‘Hamburg Project,” ammng at the concen-
tration of the bulk of the British Control Commission (with famihlies)
in Hamburg meant the use of vast quantities of building materals
and thousands of builders from all over the zone for the recon-
atruction of a sector of Hamburg, and the ewviction of thousands
of German famihes, in one of the worst destroyed of German ng
cities  Yet, at the time of execution, the bi-zonal fusion was already
under discussion, and Hamburg, situated in the very North of the
zone, could not possibly be envisaged as a bi-zonal capital The
project, half completed, 18 now wirtually abandoned, but the harm
is done Lastly, the bringing over of famihes of British personnel
—unquestionably a measure fully justified in principle—led to a
period of requsitioning, objectionable not i principle but in the
method of execution. One famuly would lose everything, house and
other belongings, another rmght escape unscathed. There was no
systemn of pooling of nisk. In most of these cases faults were
eventually rectified, but usually much too late to undo the harm
done. If the British have experienced a greater change from
strong sympathy to disillusionment than any of the other powers,
it 1s, apart from the other factors already mentioned, due to their
reputation of feirness and respect for law, strengthened by the
first year of occupation.

It has been observed of the Rhuneland occupation, after the first
world war, that ° it was not so much the harshness of the
occupation methods which produced resentment and embitter
ment among the subjects of the occupation regume, as 1t was
the discrepancy between the proclaimed principles and their
application.’ 4

This 1s far more true still of the present occupation. By
comparson with the cold and systematic cruelty of the Naz regime
—tempered here and there by an equally cold and calculated
mildness—all the allies have been humane. It i1s by companson
with the standards set by themselves that they have failed.

* Fraenkel, Milstary Occupation and the Rule of Law: Occupation Governmeni sn
the Rhwneland, 1918-1923, Oxford University Press, 1044,



CrarTER 4

THE STRUCTURE OF MILITARY GOVERNMENT
Tre ALLiep ContrRoL Couxcinlt

In actual importance for the mlitary government of Germany and
for the Iife of the average German, the Allied Control Council does
not come first. Had the original plans matured, it would have
been the instrument of joint inter-alhed government of Germany,
directing a German admimstration. Actually, 1t was constituted
belatedly by a Proclamation of August 30, 1945,2 and 1t has
never become more than a loose superstructure. It 1s, however,
in theory, the supreme organ of control of the mihitary government.
‘In virtue of the supreme authority and powers thus assumed by
the four Governments the Control Council has been established and
supreme authority in matters affecting Germany as a whole has
been conferred upon the Control Council.’$

The four mihitary governors form the Control Council proper.
Thewr deputies form a co-ordinating committee which normally
meets twice a week and attempts to co-ordinate the papers sub-
matted and the measures recommended to it by theinter-allied
directorates. The directorates themselves are organised on func-
tional hnes and correspond to the mam divisions of the Control
Commussions, which in turn reflect the main function of branches
of government.4 There are twelve directorates—for economics,
food, manpower, finance, reparations, transport, pohtical affairs,
law, internal affairs and adnunistration and for prisoners of war
and displaced persons. There 1s also & service directorate which
deals with problems of the occupation forces proper. It is in these
functional directorates that the main technical work 1a done. They
are staffed by the heads of the divisions concerned and their deputies,
assisted by other functional officers. These directorates are doing
an enormous amount of work. They have debated and produced
proposals on such matters as German currency reform, denazification
or the reform of German law. Often enough proposals do not go

1 Cf Anne Whyte. Internatwonal 4 ffasrs, Vol. 23, p. 36 seq.  * See Appendix, p.276
3 Proclamation establishing the Control Council, Article II
4+ Sove Appendix on the structure of the British Control Commussion,

F. ( 49 ) 4
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beyond the discussion stage even in the directorate. More often,
however, they fail to pass the co-ordinating committee where higher
inter-alied policy makes 1tself fully felt.®* Whatever measures are
finally passed by the Control Council are i1ssued 1 one of five forms
of legislative announcements-
(1) Proclamations announcing matters of special importance to
the occupying power or to the German people or both;
(2) Laws enacting matters of general apphcation;
(3) Orders enacting other requirements imposed by the Control
Council on Germany;
{4) Directaves communicating policy or administrative decisions
of the Control Council;
(5) Instructions mnposing a Control Council requirement directly
upon a particular authority.®
It 1s a corollary to the effective division of Germany into four
zones, with four policies and four separate admimstrative machines,
that the legislation of the Control Council has hardly touched the
surface of German affairs. It 1s its bemng in existence more than
the effect of 1ts decisions which is of significance. While 1t exists,
some measure of coherence 1s preserved among the allies and the
way is not barred to the eventual estabhshment of a central
administration. Moreover, the maintenance of permanent and close
personal contacts between the top level administrators as well as
the functional branches of the dufferent Control Commussions is an
important factor. In spite of the increasing difficulties mn the way
of overcoming the zonal divisions, each of the occupying powers
will be reluctant to sever this ink for reasons both of inter-allied
relationships and the preservation of its own influence in the
government of Germany.
Among measures of more than superficial importance passed by
the Control Council, the following may be mentioned:—
Laws
The laws of March 30 and Apnl 10, 1946, re-establishing a
system of German Labour Courts and of Works Councils; a series
of Taxation laws, imposing upiform rates of both direct and indirect
taxation for the whole of Germany;? Law No. 25 of Apnil 29, 1946

8 The Control Council Report, submitted to the Forergm Mimsters at Moscow,
in March, 1947, registers numerous such disagreements
& Lre Directive No 10, dated September 22, 1945
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{amended November 12, 1946), on the Control of Scientific Research;
Law No. 48 of February, 1947, sanctioning the dissolution of
Prussia; and a number of more or less trivial laws dealng with
such matters as demlitarisation, nulitary instruction, marrage
laws, population census, ete.
Drectuves
Here again the majority of measures are trivial by comparison
with the major problems of military government, but No. 24, on
the removal from office and positions of responsibihity of Nazis and
persons hostile to Alled purposes, is of wital sigmficance The
implementation of this directive has been one of the greatest
problems of mihtary government in Germany. An early Proclama-
tion of great importance, dated October 20, 1945, lays down the
fundamental principles of judicial reform. Directive No. 14 ordered
the mamtenance of the existing wage structure, but Directive No. 41
allowed a rise of 20 per cent. 1n miners’ wages to be negotiated
between management and muners’ orgamsations. This was imple-
mented in all zones.
The enactment and issue of a Control Council measure means
a unmform regulation of that particular field throughout Germany.
Executive authority rests with the military commanders of the
different zones, and theirs 18 the whole immediate responsibihity for
the fate of thewr zone, for 1ts food, its politics, its social pattern and
the standard of hving of its inhabitants. Consequently every
commander interprets the Control Council measure with a view to
his responsibilities. The extent to which he is free to interpret
or even modify a Control Council measure varies. Some are general,
some specific, some are 1mperative, others permissive.
The effect of some of the major Control Councill measures may
be illustrated as follows:
(1) Directive No. 24 on denazfication laid down mnety-nine
categories of removal from office or posts of responsibility.
The implementation of this directive in the zones will be
explained 1n a subsequent chapter.® The directive has

7 The most important are the taxes on Tobacco, Alcohol and Beer of May 10
1948, the Sugar Tax of June 20, 1946, and the amendment to Income Tax Law
of February 11, 1946.

8 See below, p. 117 et seg.

4 (2)
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certainly narrowed the gap between the four zones in the
field of depamfication; but 1t has not prevented the con-
tinuation of many fundamental differences. Not only de
the four occupying powers continue to accuse each other of
evading denazification; the machmery differs. Certainly
the Soviet method differs radically from that of the Western
zones.

The Control Council Law on Tobacco Tax of May 10, 1946,
umposed a uniform tax on cigarettes, cigars and pipe tobacco
of a certain percentage of the retail price. In the case of
cigars 1t was 90 per cent of the retail price, making necessary
a tenfold incredse in the price to the consumer. As the
cigar 18 in Germany the small man’s smoke and a major
portion of the cigar industry, employmg some 30,000 people,
18 1n the Brnitish zone, the effect—an immediate and complete
paralysis of the industry—was disastrous for the British
zone, Unanimous protests by all types of parties and
organmsations in the Brtish zone, coupled with those of the
British Economic Control authorities themselves, who had
not been consulted before the imposition of the tax;eventually
led the Brtish authorities to reduce the effective tax to
80 per cent. and defer the rest. This meant the reduction
of the retail price, which made 1t posmble for the industry
to resume lhimited manufacture ILater the other zones
followed suit, so that umformity was eventually restored.

Control Council Law No. 22 laid down certain principles on
Works Councils, such as the election of members by secret
voting and their limitation to persons actually working in
the enterprise concerned, it also permitted the participation
of trade unions in the organisation of elections and the
proposal of candidates. Owmg to the difference in the
structure and function of trade unions, particularly as between
the Soviet and other zones, the actual function exercised by
the Works Councils in the Soviet zone, where they have a
vital share in the control and management of industry, has
been very different from the Western zones, where their
functions are much more restricted. ®*
8% See further, p. 163
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It1s in no way surprising that the number of 1mportant subjects
eovered by Control Council decisions is not larger. The decisions
of the Control Council require unanimty. If the alhes could achieve
more unanumity on fundamental problems affecting Germany, the
mihtary government of Germany would present an entirely different
aspect. Among the fundamental subjects which the Control
Council has discussed again and agamm without result are, in
particular: .

(1) The interpretation of the Potsdam Agreement regarding the

economic unity of Germany.

(2) The Reparations Issue.

(3) Currency Reform.

(4) Principles of social and economic pohey, such as land reform,
socialisation of industry, decartehsation, employers’ and
workers’ organisations.

For the Foreign Ministers’ Conference, in March and April, 1947,
the Control Council prepared a comprehensive Report on the
principal aspects of mulitary government. Apart from much
valuable statistical material on comparative measures and develop-
ments in the four zones, 1t records both agreements and disagree-
ments among the four allies. The Report shows clearly deep
cleavages on a number of vital matters, and many more fundamental
cleavages are hidden behind the assertion of all the powers that they
have faithfully adhered to the Potadam Agreement and re-introduced
‘ democratic ’ principles; but it 1s equally clear that the mere
existence of the Potsdam Agreement and of a joint machmery has
so far prevented the divisions from becomung so deep and final
that even the attempt to mend them could no longer be made.

TaE ALLIED GOVERNMENT OF BERLIN

The allied government of Berlin 1s in the hands of a joint council
of the four alled powers and 1s, i certamn respects, modelled upon
the Alled Control Council for Germany. There is, however, the
decigsive difference that the allied government of Berhn, the Kom-
mandatura, ® 18 not, hke the Control Council, a mere superstructure

* A word not known in Enghsh, French or Rusaian, but similar to words known
to all these three languages The choice of this word for the allhed government

of Berlin was & nice piece of diplomacy
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without executive powers, 1t 1s the actual government of Berlm,
which has been functionmg as such since July, 1945.

The Kommandatura 1tself consists of four generals representing
the four powers and functioning at the same time as commandants
of the four allied sectors into which Berln 1s divided The four
commandants (each with a deputy) are served by chuefs of staffs,
each with two assistants The four powers also provide haison
officers with the German City Admmistration. Corresponding to
the directorates of the Allied Control Council, a number of functional
commttees do the techmical preparatory work for the Kom-
mandatura. They cover all the different functions of city govern-
ment, such as trade and mdustry, building and housmg, cultural
affairs, legal affairs, communications, public utilities and sport  All
deasions of the Kommandatura must be unanimous. If no agree-
ment 1s reached, the matter must be submitted to the Alhed Control
Council as a superior authority.

The Kommandatura of Berhn faces an admmistrative problem
of great complexity  As the haghest governing authority for Berhn,
it controls the German City Admimstration, now reconstituted on
a democratic basis with a City Parhament (Stadtverordnetenver-
sammiung) and a City Executive (Magstrat). Both Kommandatura
and Magistrat are responsible for Berhn as a whole. But at the
same time Berhn 1s divaded 1nto four sectors, each controlled by one
occupymg power. To this extent the alhed control of Berhn repeats
the failure of the allies to establich joint government. But the
quadripartite disitegration of Germany is nfimtely worse and
more noticeable to the ordinary citizen when 1t affects one city.
Whereas the vast majonty of Germans have remamed within therr
zone of occupation, the Berhner moves daily from one sector to
another. He expenences and judges daily the differences in
language, demeanour, policy and institutions exhibited by the four
allied powers.

The sigmificance of this division has moved in accordance with
the greater or lesser intensity of allhed policy dufferences Between
autumn, 1945, and summer, 1946, progress towards integration
seemed to prevail, on the whole, over conflict and disinfegration.
The Kommandatura achieved, above all, a jomt food and coal
supply plan for Berlin, with a unified ration scale and supply quotas



THE STRUCTURE OF MILITARY GOVERNMENT 55

agreed among the four powers. Despite many temporary hitches
and growing disagreement among the powers, the scheme functioned,
and the food situation of Berlin, while miserable enough, did not
sink to the level of some parts of the zones. Nomne of the powers
could afford to ‘lose face® by failing in its supply. The Kom-
mandatura have also agreed, after many difficulties, on an election
procedure for Berlm implemented by the municipal election of
October, 1946, and the subsequent reconstitution of the admnistra-
tion of Berlin.

But the growing differences of policy and the ant;agomsm between
the powers were reflected increasingly in- the administration of
Berhin. The admmistrative division of Berlin into four was bad
enough; but the four sectors have increasingly become economic
appendages of their zones, and Berlin has consequently been spht
into four economic entities The immense difficulties of such a
situation are obvious if one considers that only the Russian sector
of Berhn 1s directly hnked with the corresponding zone of occupation,
whereas the other three sectors are hundreds of miles awa)'r from
the Western zones of occupation, and transport is limited to strictly
controlled limes and trunk roads passing through the Russian zore.
Industrially, Berhn was the greatest single German centre of
fimishig mdustries, entirely dependent on supphes from outside for
food and raw matenals But in 1936 Berln contributed 10 2 per
cent. to the national mncome of Germany, 8 7 per cent. of national
mdustrial output and no less than 48 per cent. of the total German
electrical mndustry.? Berhn’s industries are of course distributed
over the whole area. It 1s one of the most fantastic consequences
of the present state of affairs that coherent industrial units are torn
apart through the division mto sectors. To take a few examples:
the great industrial concern of Siemens, situated m the British
sector, finds 1t increasingly difficult to get spare parts or supplies
from subsidiaries in other sectors. Bewag, in the Russian sector,
supplying Beilin’s power, needs months of negotiation to supply
spare parts to a power station 1n a Western sector The Sowiet
1 Berhn also had a predominant share in some other industries, notably the

clothing industry {35 per cent ), the printing and paper goods industry

{20 per cent ), the instrument and optical industry (18 per ceat ), the machinery
mdustnes (12 per cent ) Cf International Affaws, July, 1945,
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Government more and more tended to send extra supphes of food
or brown coal briquets to the Russian sector of Berhn, especially
before the municipal elections Freedom of movement between the
sectors becomes correspondingly more difficult. Residents of one
of the three non-Russian sectors can no longer risk excursions on
lakes between Wannsee and Potsdam, young people in particular
are hable to sudden arrest and deportation if they venture mmto the
waters belonging to the Russian sector.

There are parallel difficulties on the administrative side. Berlhin
18 divided into twenty admumstrative districts which are apper-
tioned among the four allied sectors The City Admmstration,
subject to the orders of the Kommandatura, controls all these
districts, but each of the allled powers exercises administrative
control over the district administrations in its sector. There are
almost daily conflicts of policy 1 such matters as personnel,
denazification and confiscation The heads of the distnicts (Bezrks-
burgermeister) are appointed and distmssed by the Magstrat, with
the consent of the Kommandatura, but the district military governor
can suspend them from office in urgent cases. For the appointment
and dismssal of all lesser officials In the district, however, 1t is the
military governor of the district who must give his consent to the
Magistrat While there are Allied Control Council directives on
denazfication, 2 their practical implementation m the four zones has
varied considerably. Personnel policy clashed sharply until the
elections of QOctober, 1946, while the Magistrat was still the one
ongmally appointed by the Russians. There was consequently a
permanent tug-of-war between the tendency of the three Western
powers to have, in their districts, officials from the moderate left
to the mioderate right, as contrasted with the policy of the Russians
and of the Magistrat to appomt Communists or near-Communists.
Thas tension was somewhat reduced after the victory of the Social
Democrats m the elections of October, 1946, and the reconstitution
of the City Admmustration. But the immediate effect of this ictory
has been a marked tendency of the Russian Mihtary Government
to make the administration of Berlin more difficult for the Germans
and to strengthen the powers of the Kommandatura. In March

2 See below, pp. 115, 308.
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and April, 1947, the Kommandatura was occupied with prolonged
discussions on a new law designed to give the Kommandatura the
power to alter existing laws affecting the administration of Berhn
and to punish the infringement of any orders by the adminstration.
The most ominous sign of growing disintegration is the order given
in Apri, 1947, by the Russian Military Government, to supply the
Russian sector of Berhn separately. This amounts to a virtual
breakdown of the joint food adminmstration. Nor could the allies
obtain agreement on the new Oberburgermeister proposed by the
Stadtverord-netenversammlung, in May, 1947.% Eventually the
Russians secured an mmportant but deplorable victory, by obtaming
the reluctant agreement of the other allies to the need for approval
by the Kommandatura of any Lord Mayor elected by the City
Parhament This means not only another victory for the paralysing
veto power, but also a grave setback for parlamentary democracy
m Berlin.

The alhed government of Berhn, after some promising signs of
being a genune international government m a hmited sphere, 18
thus becommg more and more the symbol of alhed disagreements.
The astute Berliner watches this situation with growing cynicism
and disgust and with decreasing respect for the superiority of allied
methods of control.

THE STRUCTURE OF MILITARY GOVERNMENT ADMINISTRATION

The structure of muhtary government was largely deternuned by
the German admimstrative system, and by the original need to
shadow each level of German admimstration with a mlitary
government detachment. Consequently the Western powers,
oniginally united under the SHAEF command, trained mulitary
government teams divided both vertically and honzontally.
Headquarters Command represented central control for the entiwre
Western zone of occupation; but with the dissolution of SHAEF
this gave way to three separate headquarters for the Bmtash,
American and French zones The highest executive level-of
military government were the regional detachments at Land or
Province level Under them, * R.B.’ detachments controlled the

3 The Russians object to the Social Democratic nominee, Fritz Reuter, becauee
he left the Commumst Party twenty-five years ago.
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larger administrative districts known as Regierungsbezirke m the
proviaces of Prussia and m Bavana. Lastly, K detachments con-
trolled the district admmistrations of towns and rural districts
respectavely For the first six months of occupation, the main power
and responsibility rested with the lowest level of mhtary government.
The complete breakdown of communications and the multitude of
local emergencies made the districté commander largely independent
of higher orders. This was conducive to mitiative and resourceful-
ness, but tncompatible with co-ordinated plannming.? Gradually the
weight shifted first to the regional detachments and eventually from
them to central headquarters As the original muhtary government
system gave way to a mmxed mualitary and civil form of military
government, the original scheme was largely preserved, and the
highest authority still rests 1 all zones with the mihitary commander.
The effective chiefs of mlitary government are senior general
officers functioning as deputy mlitary governors Though the
majority of officers below the military governor are now civilhians,
the structure of mulitary government 1s still modelled upon the
origmal scheme. During the last year all zones have progressively
elimnated the lower levels of mlitary government, 1n hne with the
process of gradually replacing direct mihtary governmeni by
supervisory control and of transferring executive responsibility to
the new German admunistration. The Americans gradually
abolished all levels of military government below the region.® The
British replaced the Kreis military government by © Kreis Resident
Officers ’ entrusted with the general supervision of Kreis adminis-
tration. Both the regional and headquarters organisations of
malitary government are spht up functionally. The functions
correspond to the main branches of government ¢ But the
4 In the early months of occupation 1t was & famuliar feature to see a young captain
of twenty-five goverming an area, with many thousands or even hundred
thnusands of people, practically unfettered Some rose to thus opportunity

magnificently, athers abused 1t All of them must have found the return to
civihan hfe a strangely sobering expemence

5 Exc;pt for Pubhe Safety teams

6 See Appendix,p 351,0n thestructure of the British Control Commission and Mihitary
Government. The main scheme was devised before the capitulation and therefore
mnevitably influenced by the Nazi system The responsibhihity of the Manpower
Division for Housing, for example, must be traced to the fact that the Ministry
of Labour became responsible for Housing, and Ley, the Reich Commmssioner
for Housing, was also Head of the German Labour Fron$
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particular situation of Germany causes certain additions, such as
the division concerned with prisoners of war and displaced persons
and the division concerned with reparations.?

In summer, 1946, the Bntish introduced four Regional
Commussioners to take charge of the four regions of the British zone.
They are, like the commandant of the British sector of Berln,
durectly under the Military Governor, and they exercise overall
control over thetr region. The exact limitation of their functions in
relation to those of the functional branches of the Control Commission
has caused some difficulties It is a function of the Regional
Commussioner to supervise and guard the specific interests of the
region under his control. To some extent therefore functional
officers, eg., for trade and indaustry, food and agriculture in the
regiors are under his overall control. Yet they take therr policy
orders from their functional superiors at headquarters This has
given rise to some acute problems in the case of emergency diversions
of electric power, food supphies, dismanthng, production permits, ete.
This dufficulty 1s nnavoidable wherever a central anthority has no
separate executive apparatus of its own. As long as this dual
control persists the only remedy les in the closest collaboration of
regional and central headquarters.

The characteristic feature of the British organisation 1s the
groupmng of the functional divisions under two Sub-Commussions,
for Economics and Government. It proved necessary to co-ordinate
the Divisions concerned with closely related problems, such as
Industry and Reparations As 1s apparent from the Table
reproduced on p 351, the Finance and Legal Divisions have
remamed outside this grouping. There are also various co-

7 There 15 a certain confusion a8 to the relation of the terms * Control Commission *
and ‘' Mihtary Government ° The whole of the control hinery in all
exerciges the functions of military government m the legal and adminstrative
sense Admurustratively the entire machinery 1s under the orders of the Mihtary
Governor, who 18 also Commander-in-Chief. Aa regards personsl status, civihan
members of the Control Commussion and civil servents are not under mihtary
dieciphne In the Bntish zone they are, since January 1, 1947, no longer under
the junsdiction of mibitary government courts but under Control Commission
courts, but this does not justify a dufferentiation between Control Commuission
and Mihtary Government The Control Commission 18 now the mernmstrument
of militery government The army of occupation, on the other hand, 1 the
instrument of military occupation It 18 only in the person of the Commander-
mn-Chief and Military Governor that the two strands are umited Legally,
Germany 15 under the same type of occupation (discussed below, in Chapter 5)
regardlese of the military or cimihan status of personnel.
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ordinating committees, discussing problems of joint concern. A
general measure, such as Ordinance No. 57, on the powers of the
Lander in the Bntish zone, will first be co-ordinated within the
Government Sub-Commussion, and then be discussed with the
Economic Sub-Commission. There are, however, two obwvious
weaknesses 1n the scheme. The first is the independence of the
Finance Division, which reflects itself in the corresponding German
admimstration. This independence has some justafication in regard
to budget matters, but not in regard to such matters as currency
reform, which are intimately connected with economic policy. Even
_greater difficulties have been caused by the grouping of Manpower
under the Government Sub-Commission, despite its obvious
mtimate connection with labour and economic problems. The
independence of the Legal Division, on the other hand, 1s justified
by its task of bringing matters of any kind into legal shape.

The French scheme of organisation seems more logical and
effective Tt has only two functional ‘ Directions Générales °* apart
from the directorates for law and pubhe safety, which are
independent. The Direction Générale des Aflaires Administratives
mcludes internal and educational affairs, information services,
communications and public health. The Direction Générale de
YEconomie et des Finances includes industmal production, food and
agriculture, public works and transport, finance, manpower, and
reparations. Thus, all the essentially economic functions are under
one direction. ,

Russia, Britain and the United States have gradually shifted
their main policy-making personnel to Berhn. Their mblitary
government organisation in the zone has more and more become an
executive instrument. France, on the other hand, emphasises her
aloofness from Berlin and her pohcy of regionalism, by maintaming
the centre of mulitary government in the zone, at Baden-Baden,
and by according a great degree of antonomy to its regional
governments, the Déléguations Supéneures des Provinces. In
conforrmty with this policy, France has also refrained from creating
any German zonal authorities of more than an advisory character.

In the Sowviet zone, the speciahisation of military government
was less marked from the beginning. Specialisation 1s confined to
mihitary government headquarters at Karlshorst (SMA) and to a
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small number of functional officers at regional headquarters.®
Executive authority rests with the military commanders. This has
the advantage of avoiding, from the regional level downwazds, the
frequent problems created in the Western zones by the independence
of occupation troops from military government,® but it has the
disadvantage of making the regional commanders less inclined to
accept orders from military government headquarters. The almost
complete executive independence of the regional commanders in the
Soviet zone has indeed until recently been a marked feature of
Soviet Military Government. Not infrequently the regional
commanders took their orders direct from Moscow, and these were
often m conflict with orders from Xarlshorst, especially on
reparations and imndustrial matters. Central direction appears to be
strengthening, as the German central administrations are bemng
developed.

BirarTITE CONTROL

Partial re-integration of mihitary government was achieved for the
British and U.S. zones of occupation through the bi-zonal fusion of
September, 1946. Bipartite control over the six functions, which are
the object of bi-zonal fusion, has not re-introduced the joint command
of SHAEF. The control staffs are not integrated into one command
but work jomtly under alternate chairmen. But as the chatrraen of
the dufferent control groups alternate, 1t is possible for a British
chairman to give directions to American staff and vice versa. The
scheme is therefore an 1mproved version of quadripartite government,
18 confined to two of the our powers, and 1s helped by a far greater
degree of common principles and confidence. *a

8 Only political intelhgence officers, armed with undefined powers of a secret
police character, seem to be dustnibuted throughout the zone

9 The armed forces would often tske direct action, interfering with nulitary
government plans in regard to requsttionmng of houses or supply of food,
commodities and power No one below the Commander-in-Chief humself could
stop ths.

oa bel; further below, p. 88 et seg.



PART TWO
THE MAIN PROBLEMS

CHAPTER B
THE CONSTITUTIONAL PROBLEM

Tae Lecarn anp ConstiTuTiOoNAL PosiTioN oF GERMANY

THE present legal status of Germany is no less umque than the
whole problem of alhed military government. Wars are normally
terminated either by the complete subjugation of one party and the
annexation of its territory by the victor?! or, more frequently, by a
treaty of peace which leaves the parties legally untouched, as
mdependent states. After the first world war, Germany, though
truncated and with a new form of government, retained her
identity and concluded the peace treaties. During the major part
of the last war the same assumption still prevailed. Control was to
be much tougher and more comprekensive, but Germany, it was
presumed, would be represented by a government succeeding the
Nazi government. The last year of the war brought a decisive
change which found expression in the Potsdam Agreement of
August 2nd 1945.2 Without doubt this agreement between Soviet
Russia, the United States and Great Britain does not assume or
envisage the disappearance of Germany as a pohtical umt. Part 2
Section IX provides: °The admimstration in Germany should be
directed towards the decentralisation of pohtical structure and
-development of local responsibiity. Tothsend: . . . . . ‘For the
time bemng no central German Government shall be established.
Notwithstanding this, however, certain essential central German
administrative departments headed by State Secretaries shall be
established, particularly in the fields of Fimance, Transport,
Communications, Foreign Trade and Industry Such Departments
will act under the direction of the Control Council’ With the

1 Examples are the snnexation of the Kingdom of Hanover by Prussia in 1866,
of the Orange Free State and the South African Republic by Great Bntain
n 1900, and of Abyssimua by Italy i 1936.

2 See Appendix, p. 261 ef scq.

( 62 )
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exception of the French, who did not sign the Potsdam Agreement
and have only under continued pressure partially modified thewr
wview that the dissolution of Germany as a political umt would
be desirable, the other alhes have time and again stressed their
adherence to the conception of the survival of Germany as a political
and constitutional umt. Thus, the commumecation from the
Deputy Military Governor for the US. zone, approving the
constitutions 1o the U.S. zone, specifically stresses the necessity
to read the constitution ‘ Subject to the preservation of a German
State.’® The Soviet Government has time and again declined its
adherence to the principle of a united German state and 1t has
delhberately constituted the central admimstrations for the Soviet
zone at Berhn as prototypes of a future German admimstration

Normally, the preservation of the conquered enemy as a state
amplies the conclusion, sooner or later, of a peace treaty with that
state. An eventual peace treaty with Germany is stall envisaged but
1t 1s likely to be indefinitely delayed. Meanwhile it is dufficult to
fit the legal and constitutional situation of Germany into any
existing category.

De facto there is no German Government or any other German
authority exercising the sovereignty of government. This s evident
not only from the terms of the Potsdam Agreement but even more
from the reality of the situation. Originally there were no German
authorities whatsoever capable or empowered to govern the country.
Gradually new adminmistrations and Land Governments have been
bult up, but beyond any doubt there is at present no German
authority of a governmental character representing Germany as a
whole. Proclamation No. 1 of the Control Council dated August
30, 1945, disperses any doubt on this subject: ‘I. As announced on
5th June, 1945, supreme authonty with respect to Germany has
been assumed by the Governments of the United States of America,
the Unton of Soviet Socialist Republics, the United Kingdom, and
the Provisional Government of the French Republic II In virtue
of the supreme authonties and powers thus assumed by the four
3 Cf General Clay's letter to the President of the Bavanan Constitutional Aesembly

of October 24, 1946 * Your use of the term “ Bavanan National ** 18 therefore
acknowledged only es 1t embodies a citizen of Bavana who 18 also a aitizen of

Germany aes 1t 38 adminstered by the Alhed Control, and as later it may be
admimstered by some form of German Government.’
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Governments the Control Council has been established and supreme
authority 1n matters affecting Germany as a whole has been
conferred upon the Control Council’

What i1s the status of Germany pending the conclusion of a
Peace Treaty ? The simplest assumption would be that Germany
1s stall at war with the allles Ths is the view of the British Foreign
Office, as expressed m a recent case.

The certificate, accepted as conclusive by the Court, was as
follows: . .

¢{1) That under paragraph 5 of the Preamble to the Declaration
dated June Bth, 1945, of the unconditional surrender of
Germany, the Governments of the United Kingdom, the
United States of America, the Union of Soviet Socialist
Republies, and France assumed supreme- authority with
respect to Germany, mcluding all the powers possessed
by the German Government, the High Command, and any
state, municipal or local government or authority. The
assumption for the purposes stated above does not effect
the annexation of Germany.

(2) That in consequence of this Declaration, Germany still
exists as a State and German nationality as a nationahty,
but that the Alhed Control Comnussion are the agency
through which the Government of Germany 1s carried on.

(3) No Treaty of Peace or Declaration by the Alled Powers
having been made termmating the state of war with
Germany, His Majesty 1s still ;n a state of war with
Germany. Although, as provided in the Declaration of
Surrender, all active hostilities have ceased.’

Insofar as this statement—whose 1mmediate effect 13 of course
confined to Euglsh law—confirms the survival of Germany as a
state, 1t 18 entirely correct Indeed no other theory could possibly
be put forward by any of the four alhed governments. It would be
wmcompatible with the very object and existence of the Control
Council and the mamn theme of the discussions at the repeated
conferences between the four powers The difficulty of the
declaration lies 1n the assumption that the allied powers are still at
war with Germany although ‘ all active hostihities have ceased.” If

4 R. v. Botinsll, ex p, Kiichenmerster (1946) 1 All E.R. 635,
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the allies are still at war with Germany, this would normally mean
that third states, such as Switzerland or Sweden, are neutrals and
that the rules of belligerency apply 1n the relations between Germany
and the alhes. It is, however, obvious that the rules of neutrahty
are not and could not reasonably be apphed to the present relations
between third states and the former belligerents. Such matters
as the duty of impartiality, the prohibition of loans to either
belligerent, the hab:ility to seizure of contraband goods—which now
cover practically the entire range of commodities—the prohibition
against neutral states supplying armaments to either belligerent,
make no sense in the present situation Nor could a state of
belligerency be compatible with the agreement on the hquidation of
German assets 1n Smitzerland, made between the allies, by virtue of
their supreme authority over Germany, and Switzerland 5 Nor
could even the widest interpretation of the rules of warfare bring
the powers claimed and exercised by the allies in Germany within
the scope of belligerent occupation. The present writer has
persistently argued?® that the revolutionary change in the social
structure of states and in the methods of modern warfare has made.
the majority of the rules of warfare obsolete But even the most
elastic mterpretation could not bring the wholesale abolition of
laws, the denazification procedure, the arrest of thousands of
individuals, the introduction of sweepmg social reforms, the
expropriation of industries, and above all the sweeping changes
the termtorial and constitutional structure of Germany within the
rights of bellhgerent occupation These are symbols of sovereign
government, yet 1t 1s of the essence of belligerent occupation that 1t
does not claim such powers.? :
5 Cmd 6880
¢ For example, 1n Transacions of the Grotwus Society, 1940, What w¢ Wrong with

International Low #1941,

7 Cf Oppenheim’s International Law, 6th edition, vol. 2, p 342 ° But, although
as regards the safety of his army and the purpose of war the occupant 1s vested
with an almost absolute power, as he 18 not the Sovereign of the ternitory, he has
no nght to make changes 1n the laws or 1n the admuustration, other than those
which are temporanly necessitated by his interest in the maintenance and
safety of his army and the realisation of the purpose of war  On the contrary,
he has the duty of sdministering the country according to the existing lawa
and the existing rules of admmistration, he must ensure public order and safcty.

must respect family honour and hfe, individual life, private property, religious
convictions and lhberty.’

7 5
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- 1t has recently been argued that ‘in these peculiar circumstances
the state of war has become so refined and technical as practically
to alter the character of the concept; for it is no longer a part of
the machinery for the conduct of hostihities but has become part of
the machmery of control of an already conquered enemy It is a
two-edged weapon of control, for not only does 1t mean that Germany
can be treated as an enemy state but also that her foreign relations
can be conducted according to the allies or state of belligerency . .
The proclamation of the state and of each assumption of the supreme
authority over the whole territory of the enemy 1s indeed to claim
the best of both worlds, the conquered enjoys the rights conferred
by his conquerors, yet stops short of permmtting his conquest to
resolve the state of war ’® This elegantly evades the real problem.
It may be that ‘ The conquered enjoys the rights conferred by his
conguerors, yet stops short of permtting his conquest to resolve the
state of war,” but this does not yustify the further implicit assumption
that the allies are at war with themselves. If, as 1s undeniable, the
Alhed Control Council exercises the funetions of government in
Germany, its members would have a spht personahty This means
pushing the relativity of concepts too far It would for example be
the duty of the Control Council to assert rules of warfare on behalf
of Germany against the alhed governments. The reahsation of the
unprecedented lengths of control exercised by the alhes in Germany
has led some writers® to the conclusion that Germany has in fact
been annexed and the war has ended through complete conquest
{debellatzo) But this, as shown, would make nonsense of the whole
purpose of the machinery of allied control 1n Germany. Nor does
the view that Germany has ceased to exist as a state, but the four
Powers as joint sovereigns admimister ‘ Germany as a separate
mternational entity ’® provide a more satisfactory solution This
theory would conveniently dispose of any allied responsibility for
Germany’s debts but at the cost of consistency with International
Law. The recognition of a new state would presuppose that the
new Germany is a state, that 1s an entity with a sovereign govern-
ment. What legal character, other than of a state, could the
® R Y Jennungs, British Year Book of International Law, 1946, p 33

9 K g, Xelsen, Amerwcan Journal of International Law, Vol 39, p 518. Similarly,
Quincy Wright, :biudem, Vol. 41, p. 50

0 Schwarzenberger, Tulane Law Review, 1947.
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‘ separate international entity’ have? My own submission
would be that, by tacit agreement between the occupymng powers
and other states, the rules of belligerency have been suspended and
replaced by a de facto apphcation of the laws of peace. This does
not fully explam certam differentiations in the treatment accorded
by the states at war with any of the occupying powers, but it is
nearest to the facts of the situation. A status mixtus, between war
and peace, would not be without precedent i International Law.1
It is not, however, surprising that International Law—nadequate to
cope with many problems of our days—should not be fully equipped
to deal with an entirely unprecédented situation. No amount of
ingenuity can produce a watertight legal answer to the problem;
but the following would seem to be the least strained mterpretation
of a very extraordinary situation:

{1) Germany has not ceased to exist as a state.

{2) There i1s no German authonty capable of exercising the
functions of statehood and government in Germany.

(3) The functions of government are exercised by the four
commanders-in-chief, jointly on the Control Council, and
separately in their zones, on behalf of the four allhed
governments, 13

(4) The powers of the four allied governments are unlimited
except for agreement among them to preserve the continuity
of the German state.

(5) Although the war has not been finally terminated either by
conquest or by a treaty of peace, the laws of peace apply
de facto to the relations between Germany as represented by
the allied Control authorities and the outer world.

(6) The solution of such problems as the responsibility for
Germany’s publc debts or the continued valdity of pre-war
treaties 1s left 1n suspense as gomng beyond the purposes of
alled government i Germany. ?

! Schwarzenberger, Amercan Journal of International Law, Vol 37, pp. 460, 469.

18 In the discussions on an European economic plan imtiated by France and Great
Britain in July, 1947, the Commanders-in-Chief are representing Germany

% This analysis 18 broadly in agreement with that of Manun, Infernational Law

Quarterly, 1947, No 3, and with that of Jenrungs, loc cd, exoept for his
assumption of continued belligerency.

5 (2)
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(7) Eventually, a treaty of peace will either revive the full
statehood of Germany, or replace her by a number of
separate states, which will seek to obtain recogmtion
according to International Law.

CoNSTITUTIONAL DEVELOPMENTS SINCE THE WAR

In the Potsdam Agreement the three allied powers laid down that
* the administration 1 Germany should be directed towards the
decentralisation of the political structure and the development of
local responsibility. To this end:. . . representative and elected
principles shall be mtroduced into regional, provincial and state
(Land) admimstration as rapidly as may be justified by the successful
apphecation of these principles in local self-government’

Subsequent development was determuned by two factors first,
the absence of any coherent German admimstration above the level
of a Land or a province, secondly the zonal divisions and the
lack of allied coherence which prevented the application of a general
plan for regional reform. The consequences have been fateful.
Gradually, while preserving the notion of 2 German state, the four
alhes bave developed their zones on federal lines involving the
complete remaking of states and boundares. In the result they
have created the elements of a federal state without a coherent
conception of a federal system or the elements of a federal govern-
ment Only one aspect of this constitutional revolution was
formally sanctioned ex post by the Alhed Control Council: the
dissolution of the State of Prussia whose constituent provinces
were spread over the four occupation zones.?

Almost invanably constitutional development has been from
looser towards closer forms of association of states held together
by commeon bonds. The history of Switzerland, of the USA,,
of Germany and of the British Dominions, shows the gradual
tightening of bonds leading from confederate asseciation to federation
and, in some cases, from a federation to a umtary state. It s true
that, mn the case of both Soviet Russia and present-day Yugoslavia,
a centralistic structure has been replaced by federal association.
Soviet Russia consists of a number of federal republics, togethe1

3 Control Counail Law of February 25, 1947
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with autonomous republics and lesser self-goverming umts. Yugo-
slavia to-day consists of s1x federal states based mainly on ethnical
and rehgious characteristics. But in the case of both, the increase
of cultural autonomy and certain other aspects of self-government
is more than cancelled by the concentration of mulitary and economic
power at the centre and, above all, by the absolute predominance
of one party through which the whole country is controlled and
held together.

Germany, from the Customs Umon of 1834 onwards, had
developed through the confederate and federal stage towards a
unitary state. The attempt to reverse this process was therefore
m atself unmique. Its success pre-supposed the reorgamisation of
Germany according to agreed and sound principles. Numerous
plans for the regional reform of Germany had been put forward
between the two wars.® These projects all aimed, in one form
or another, at the breaking up of the unhealthy predominance of
Prussia, 1n size and population, m relation to the rest of Germany.
The re-grouping was based on political, cultural, racial or economic
planming principles. Most of the projects envisaged a number of
twelve to fifteen Lander. Needless to say, all presupposed the
existence of a Reich, with a strong Government. Broadly spealang,
1t may be said that any sound and lasting regional organisation and
decentralisation depends on units which are reasonably balanced in
relation to each other, in terms of size, population and resources,
and which have a sufficient measure of internal coherence whether
the cohesion 1s due to cultural, historical or economic bnks.
The alhed reorgamsation of Germany was deflected from this
objective by three factors. firstly, the cutting off of a substantial
part of Germany up to the Oder-Neisse hne ehminated a substantial
part of Eastern Germany, secondly, the arbitrary division of the

emainder into four separate zones made healthy regional organisa-

tion much more difficult, finally, the reorgamsation which has
actually taken place bas been deeply mmfluenced by national or
international polictes cutting across healthy principles of regwonal
reorganisation.

¢ They are collected :n R E Diclunson, The Regrons of Germany, 1945.
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Appendix 1 (pp. xu and xm) shows the present division of

Germany A brief smivey of the present regional umts gives the
following picture

Tare PrESENT TERRITORIAL REORGANISATION OF GERMANY
Berlin (population 3,200,000), which always had a fairly mmdependent
constitutional status within Prussia, 1s now altogether separate
and directly under alhied control Oxn the whole 1t 1s closer to the
status of a fifth occupation zone than to that of any regional umt
within the four zones 5 The Soviet zone 153 now reorgamsed in
five Lander Brandenburg, outside Berhn, with a population of
2,600,000, corresponds to the former Prussian province except for
the part east of the Oder-Newsse line Land Sachsen (population
5,600,000) 1s the former federal state of Sachsen. Sachsen-Anhalt
(population 4,300,000) 1s composed of the former Prussian province
of Saxony and the small state of Anhalt Thuringen (population
3,100,000) 1s a former federal state. Mecklenburg (population
2,200,000) 1s composed of the former federal state of Mecklenburg
and that part of the former Prussian province of Pomerania which
has not been turned over to Pohsh admnistration.

All these units are now constituted as Lander, that 1s, as states
which form the potential units of a federation. Instead of a
federal government they have for the time bemg the ° Central
Adminmistrations > for the Sowviet zone at Berhn

The American zone, 1o addition to the city state of Bremen
which 1s an enclave in the British zone, consists of three major
units, of which two are entirely new Bavaria, the biggest (popu-
lation 9,000,000), has remained mtact ¢ The state of Hessen (popu-
lation 3,800,000) has been constituted of two separate umts, the
former Prussian province of Hessen-Nassau—which had been annexed
by Prussia m 1866 and, under the Nazi regime divided into two
provinces, Kurhessen and Nassau—has been combined with the
former Land Hessen—except for the Mainz and Worms district,

5 The Kommandatura is directly under the Control Councill  But the four sectora
are increasingly regarded as parts of the four zones The Commandant of the
British sector, for example, ranks with the Regional Commussioners of the
four Lander 1n the zone

¢ Apart from the Palatinate, which under the Nazi regime had hecome part of
the Westmark.
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which is part of the French zone—into one medium-sized Land.
Four districts of Hessen-Nassau have, however, been added to the
French zone, as a bridgehead on the right bank of the Rhine. The
third of the Lander in the U 8. zone, Wiirttemberg-Baden (population
3,400,000}, 15, on the other hand, the artificial combination of the
northern halves of the ancient Lander of Wurttemberg and Baden,
which were left in the U.8. zone.

The French zone has left the southern parts of Baden (populatien
1,180,000) and Wurttemberg (population 1,100,000) as separate
states, with new capitals established at Freiburg and Tubingen.
A separate admimstrative territory has been made out of the Saar
district, which 18 now well on the way towards incorporation mnto
France. As a prelminary step, France has established Customs
barners between the Saar ternitory and the rest of the French zone,
while abohshing these barriers between the Saar and France. She
has also staked a claym for economic incorporation of the Saar into
France which has been approved in prineiple by the British and
the U 8. Governments, though not by the Soviet Government, at
the Moscow Conference in April, 1947 The Saar 1s not a Land and
was not included in the Landtag elections held in May, 1947. The
remaimder of the zone (Land Rhemnland-Pfalz) consists of the
southern part of the former Prussian Rhine Province and of the
Palatinate, once a Bavanan district separate from the main territory
of Bavana and parts of Land Hessen A portion of the Rhine
Province with about 100,000 inhabitants has, however, been added
to the Saar, thus mcreasing the potential area of annexation.

The Bntish zone also has undergone major reorgansation. The
only units which have remained unchanged are the former Prussian
province of Schleswig-Holstein (population 2,650,000), now a Land,
and the ancient Hanseatic city of Hamburg (population 1,425,000)
which, as a city state, also has the position of a Land The
remainder of the zone now consists of two big Lander Nieder-
sachsen, constituted by an Ordinance of November 1, 1946 {popula-
tion 6,900,000), consists of the former Prussian province of Hanover
and the former small federal states of Oldenburg, Braunschweig
and Schaumburg-Lappe Finally, the biggest single, and by far
the most highly industriabsed, state of Germany 1s Nordrhein-
Westfalen (population nearly 12,000,000), composed of the former
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Prussian province of Westphaha, the northern part of the Rhine
Province and Land Lnppe. This Land contains the entire industnal
region known as the Ruhr.

This brief survey shows that, quite apart from the form which
an eventual reunited Germany may take, constitutional changes of
vital significance have already taken place in the diufferent parts
of Germany The first important fact 1s the historic dissolution
of the State of Prussia, 1dentified largely with German militarism?
since the begmmning of the eighteenth century As pownted out
earher,® the Nazms had prepared the dissolution of Prussia by
placing her provinces effectively on the same footing as the major
German Lander outside Prussia. Many Rech reform projects
between the two wars envisaged the dissolution of Prussia and
the reorgamsation of the Reich m a number of balanced regions.
They assumed a unified Reich, whereas the hiqudation of Prussia
by the allies was forced upon them through the effective dismember-
ment of Prussia i the dufferent zones and the bwlding of a new
German admmstration from the bottom upwards to Land or
Provinaial level

The second major factor i1s the adoption of the constitutional
form of a Land by all four powers, despite their divergent views
on the future constitution of Germany This again was the result
partly of constitutional principle, partly of necessity. In the
absence of Reich or zonal government, the major units had to be
constituted as states unless democratic reorganisation was to be
postponed indefimtely ‘The third factor of lasting significance
is the territorial reorganisation of the Lander This has been the
result of two entirely different motives and purposes: one group
of Lander is a result of necessity, determuned by the accidental
and arbitrary de facto frontiers of present-day Germany, or by
allied policies, unconnected with prmciples of a sound regional
reorganisation. Some of the reorgamisations in this group are
innocuous The combination of Mecklenburg and Vorpommern,
for example, umtes two essentially agricultural areas, an obvious
solution after the extension of the Polish de facto frontier to the

7 A not altogether correct over-smphfication The Nazi movement ongnated
m Bavana, and for many years after the revolution of 1918 Prussia was the
main stronghold of repubhcamsm and the left

% See above, p 2
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Oder-Neisse line.  In a similar category is the merger of the southern
part of the Rhine Province with the Palatinate in the French zone,
resulting from the division of the former Rhine Province between
the Brnitish and French zones and the sphtting off of the Saar
territory. The unfortunate part is not the combination of this part
of the French zone mto one Land, but its separation from the
northern part of the U S. zone with which 1t 18 closely linked
economically. Another type of reform in this same group, also the
result of arbitrary zone boundames, 1s thoroughly bad Ths
apphes in particular to the division between the northern and
southern parts of Wurttemberg and Baden. The absurdity of this
perpetuation of the original districts of military occupation is
generally recogmsed. But all attempts at rectafication have failed.
Both Baden and Wurttemberg have existed as separate states
fora longtime Both were members of the Napoleome Confederation
and developed parhamentary institutions long before the remainder
of Germany. Almost alone of all the German states they have
remained intact even through the Nazi regime, not only as
pohitical but also as administrative, economic and cultural vmts.
The populations are racially distinct. Both states have had a fairly
good record of hiberal government which became evident i the
rather smooth tradition from monarchy to republic in 1918. The
division between the zones leaves the two capitals, Stuttgart and
Karlsrube, at the very southern end of the American zone. The
American part of Baden contains all the larger towns of Baden
except for Fresburg, the French parts of both Baden and Wurttem-
berg are overwhelmingly rural. In the circumstances, the American
Government made the best of a very bad job by amalgamating the
northern parts of Wurttemberg and Baden into one Land. The
feehing of the people of Wurttemberg and Baden themselves is
lustrated by Article 44 of the new Constitution of Wurttemberg-
Baden (October 24, 1946), which says that the state ternitory
consists ‘ at present ’ of the territorial parts of the states Wurttem-
berg and Baden listed 1n the Annexe and that ¢ in accordance with
its former division into Wurttemberg and Baden the state territory
13 now divided into the provinces Wurttemberg and Baden, the
parallel structure and self government of which are assured and
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regulated by law.” The Constitution further provides in Article 107
that the qualified majorities required for amendment of the Const:-
tution will not be required 1n the case of a reunion of the northern
and southern halves of Wurttemberg and Baden respectively.

International policy rather than considerations of regional reform
also predominate m the case of Nordrhein-Westfalen. Only one
of the former Reich reform projects, that of Baumann, ? contemplated
the combmation of Nordrhem-Westfalen i one region.  The
advantage of such a Land lies in the admimstrative combination of
the closely integrated Rulir area which was formerly divided between
Westphaha and the Rhine Province. Through the union of the
whole of Rhineland and Westphala, instead of the Ruhr area alone,
a considerable agricultural area has been hnked with a highly
industrialised and urbanised region These considerations matter
hittle where boundaries are only of admimistrative sigmficance.
They are important where fully fledged states are held together
loosely or not at all by a lngher constitutional authonity But, for
the purposes of healthy regional de-eentrahsation, this Land suffers
from an excessive concentration of population and industrial
potential It contains, with nearly 12 mullions, considerably more
than half the population of the British zone ® Three-quarters of
German heavy industry are concentrated in this one Land Yet 1t
1s proposed to give each German Land one vote m the future
Constitution. The importance of Nordrhewn-Westfalen for the new
German state 1s so overwhelming that neither the assets nor the
burdens of its industry can be anything less than a national (or
mbernational) concern  Such questions as the socialisation of
industry or the rebuilding of the Ruhr can hardly be matters for one
Land, as seems, at present, to be the plan of the British Government.
Potentially the greatest asset of the British zone, this Land 1s to-day
its grestest problem. Although its formation was precipitated
by the desire to keep the whole of that area admimstratively together,
pending a decision on the proposed internationalisation of the Ruhr,
Britain has nghtly refused to contemplate international admimstra-

9 C F Dickmson, loc ¢, ch. 1

© The next biggest German state, Bavara (with 9,000,000), has the advantage
of histone continuity and of a far better balance betw een imndustry and agrniculture
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tion unless and until the whole future structure of Germany—and,
it may be added, of Europe—is put on an entirely different basis.
This Land remains therefore a major German -constitutional
problem.

In the second category are two reforms which mark a definite
advance toward a sound regional organisation and are in hine with
many Rewch reform projects They are the constitution of
Niedersachsen 1n the Brntish zone and of Hessen in the U.8 zone.
Niedersachsen has absorbed three smaller Lander which, despite
their historical traditions, could not hope to survive a sound
regional reform. They are Oldenburg, Braunschweig and
Schaumburg-Lippe. On the other hand, Bremen, with its seaport,
Wesermunde, has been left out. Being largely under American
adminmstration, it continues as a Land of the U.S zone The unity
of Niedersachsen 1s largely based on cultural factors, but the
omussion of Bremen weakens its economic unmity.

Hessen also suffers from the cutting off of the French bridgehead
in the former province of Hessen-Nassau, and from the rigid
admmistrative and economic frontier which now separates her from
the Rbhempfalz in the French zone Otherwise, the formation of
this Land 18 an immense improvement over the previous state of
affairs. The annexation of its northern part by Prussia m 1866
deserved to be undone as much as the Nazi division of the country.?

Fmally, the reconstitution of the old Hanseatic cities of Hamburg
and Bremen as Linder 15 a revival of an old tradition. Both enjoyed
the status of federal City States mn Imperial Germany as well as
under the Weimar Republic. But again the greatly increased
independence of the Linder, by comparison with theiwr former
position under the strongly governed Reich, creates new problems,
Federal states which are supposed to govern themselves to a large
extent, not only administratively and culturally but also economucally,
must be reasonably well-balanced umts. It 1s also madwisable to
give Lander of grossly unequal importance the same vote 1 federal

¥ In the first phase of the Amencan occupation the confusion had become even
worse Frankfurt, the headquarters of the SHAEF command, was turned wnto
an enclave, together with some other towns in the region The remnants of

¢t ored

Land Hessen and the provinces of Nassau and Kerh were ad
separately. It was even proposed at one time to turn the old Umversity towa
of Marburg into a new capital for the northern part of Hessen



76 THE ALLIED MILITARY GOVERNMENT

or confederate councils In the onginal bi-zonal admimstrations,
Bremen, with some 380,000 inhabitants, had one vote 1 the
bi-zonal administrations, the same as Nordrhein-Westfalen with over
11,000,000. In the new bi-zonal Economic Council, representation
1s 10 proportion to population, with one vote per Land as minimum. 2
Complete equahty will never be possible, but the creation of well
balanced units greatly reduces the gravity of the problem of equality.

PrinciPLES oF FEDERAL REORGANISATION

While 1t 1s not intended mn this book to discuss the constitutional
principles of the new Land constitutions i great detail, some of
thexr most salient features are directly connected with mlitary
government policy All occupying powers have now formed Lander
as the constaituent units of a potential Federation, but constitutional
conceptions differ widely All four allied governments have
formulated and begun to mmplement their plans for the future
constitutional structure of Germany  All the Lander, except those

m the British zone, now have coustitutions adopted by elected
German bodes.

Tae SoviET ZONE

The process of constitution-making in the Soviet zone shows a
combination of ‘one party’ predominance, which i1s the most
unportant real factor m the political life of the zone, waith democratic
forms, which make the process of constitution-making 1 the Soviet
zone superficielly similar to that of the Western powers.

On November 19, 1946, an ‘S E D Draft for a future German
Constitution >® was published in all Russian controlled papers.
This draft has formed the basis of dehberations in the different
Land parhaments The constitutions adopted i the wvarous
Lander are therefore basically smmilar Uniformty was further
ensured by the formation, in January, 1947, of a commuttee of
2 The question how to blend the formal equality of States with the actual mequahty

caused through big differences in weslth and population, 13 an old problem of
constitutional and federal law In bicameral systems, the solution can be
adopted of having equality of votes m the higher chamber, but proportionate
vote mn the lower Repubhcan Germany had the proportion prinaiple in both
chambers, but in the federal Council (Reichsrat) the vote of Prussia was so

hmited as to prevent her from having a majority over the other Lander
3 S.ED stands for the Communist controlled Socialist Umity Party
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the three parties permitted in the Soviet zone. This commuttee
is, of course, dominated by the S.E.D. The S E.D. draft 1s in
many respects modelled upon the Weimar Constitution; a few
important changes, however, make it possible for one predominant
party to exercise greater power than any party could have exercised
under the Weimar Constitution.

The draft abolishes the dangerous emergency powers enjoyed
by the Reichsprasident under the Weimar Constitution. These
powers included the suspension of most of the guaranteed consti-
tutional rights in certain emergencies. Its exercise by Hindenburg,
in the first few months of the Nazi regime, greatly facilitated the sem-
legal transition to dictatorship. But the new constitutions abolish
the whole institution of a President as Head of State. All sovereign
power 18 concentrated in the parhament, whose President acts as
Head of State. Under the Weimar Constitution, the President,
entrusted with the promulgation of laws, acted as a check on the con-
stitutionahty of laws passed by parhament Another check was
exercised by the law courts, which claimed for themselves the right
to examine whether an act of parliament had been passed by the
necessary consfitutional majonity.¢ The new constitutions concen-
trate all these powers in the parhament which 18, elected according
to proportional representation. Candidates, however, can only be
put up by ® permutted political parties and organisations.’” The
voting age is eighteen in some constitutions, twenty in others.
The parhament not only elects the Prime Mimster and confirms his
cabinet, 1t also supervises the judiciary and decides, through its
constitutional commuttee, on the constitutionality of any law, the
vahdity of which is disputed. The judges of the lghest courts
as well as the public prosecutor are to be elected by parhament,
whereas a great though undefined proportion of the other judges
will be lay judges.® In the leading Western constitutions, the
judges are either appomnted by the head of the executive who 1s
¢ The ncw constitutions 1n the U.S and French zones provide instead for a

constitutional court which alone shall have the nght to decide on the ocon-

stitutionality of laws. The same proposal 18 made 1n the Bnitish, Amenican and
French drafts for the future constitution of Germany

5 Thue opens up another possibihty of political influence wn the judiciary (People’s
Judiciary)
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independent of the legslature (as 1n the U S.) or they have special
guarantees agaimst removal (as 1n Great Britan). Election of judges
by parhament is the procedure 1n a number of American states, and
1t 1s well-known to have been the source of much bribery and
corruption, mainly through the pressure exercised by powerful
economuc interests on the legislature. The new constitutions are
thus an expression of direct popular democracy at the expense of
a separation of powers.$

The new constitutions follow the pattern of the Weimar Consta-
tution 1n enumerating a catalogue of fundamental nghts, which, as
mm the Weimar Constitution, are often made ‘subject to laws” and are
proclamations of principles rather than enforceable mghts. One
of the new constitutions, that of Saxony, goes so far as to permit
specifically the infringement of fundamental rnights of private
property, freedom of movement and freedom of labour until 1950.

The S E.D. draft proclaims the right to property ‘subject to
law’> It lays down the principle of State economic planning, and
the immediate socialisation of mimerals and natural resources and of
private enterprises owned by ‘ war crimunals and active National
Socialhists.’? It confirms the existing position, by proclaiming the
abolition of private ownership of land above 100 hectares. QOtherwise,
it 1s content with moderate principles of social justice, the right
to work, and the break-up of private monopoles. The sociahisation
prnciples have meanwhile been implemented by laws passed
Thiiringen and Sachsen, m May, 1947.

The most vital difference between the SE D draft on the one
hand and of the Bnitish and American views on the reconstitution of
Germany—which is also reflected in the constitutions of the U.S.
zone—on the other hand, hes in the extent of subjects reserved to
central parhament Article 75 of the S.E.D. draft’® enumerates,
as subjects reserved to the central parbament, almost the entire
field of legislation, from industry, agnculture, trade, economic
planning, to press and education, and 1t does not specifically allocate
6 The pubhcaticn of the Draft in the newspapers carried two slogans. ‘ German

;:::ei(;s‘ our national task.” °No separation of powers, people’s sovereignty

7 Cf the Saxony plebwscite, above, p. 37.
738 See below, p. 287.
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any subjects to the Land governments. The Lander retain the
night to legislate only insofar as the central government does not
use its power. The central government is given complete control
over finance. All this goes far beyond the Weimar Constitution,
which reserved important subjects of legislation to the Lander.

The constitutional pattern as it emerges in the Soviet zone thus
shows a strong centralist tendency, although it assumes a federal
structure. The centnifugal tendencies which the federal structure
normally produces are countered by the practical predominance of
the S.E.D. and the expectation that it will continue to be the
predominant party.® Meanwhile, the foundations for a future
central government are being laid through the steady strengthening
of the central administrations for the Soviet zone.

In September, 1945, twelve central administrations were con-
stituted: Apart from the five economic departments—Fuel
and Power, Trade and Consumer Goods, Industry, Transport,
Agriculture and Forestry—Fmance, Labour, Statistics, Health,
Justice, Education and Postal Services were represented Later
an Admimstration for Internal Afiairs and Police was added. The
mncrease mn numbers was accompanied by a steady strengthening
of the functions of the central departments, in relation to the
Linder. Thewr onginal weakness was largely a consequence of the
extraordinary degree of independence enjoyed by the regional
Soviet Commanders and their subordinate German regional
administrations. Unlike the zonal admimstrations m the British
zone, they lacked both executive anthority over the Linder and the
power to make laws immediately binding upon all. But the legal
and factual authonty of the central administrations in the Sowiet
Zone appears to have increased rapidly from the end of 1946 onwards.
In November, 1946, the Admmstration for Labour and Secial
® Thisappears to bnng development inthe Soviet zone of Germany into kne with

those of Soviet Russia and the pew Yugo-Slavia In both, a federal aystem
has replaced & strongly centralised system. The predomunant achievement of
these constitutions Lies 1n the equality given through the federsl structure to
the dufferent races and rationalities composing the etate This factor 18 much
lees 1n Germany. Bat in all three casea the apparent federal antonomy and
diversity 8 more than countered, 1o the vital ficlds of politics, economics and
education, through the predominance of one party. In Soviet Russia and
Yugo-Slavia 1t s a legally recognsed predominance, m the Soviet zone of

Germany it 18 60 far » de focto predomunance ensured through the suppression
of the one party which could challenge this predominance.
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Policy was given the power to 1ssue orders to the regional govern-
ments while the Lindef were 1instructed not to i1ssue laws of funda-
mental importance in the field of labour and social policy, without
previous consultation with the central admimstration. In February,
1947, the Soviet military government at Karlshorst issued instruec-
tions to the effect; that the regional governments should ¢ voluntanly *
accept the orders of the Central Administration for Industry.
The trend has been much clearer than in the Western zone. away,
from decentralisation, towards centrahsed direction and planning.
This was undoubtedly faalitated by the greater political uniformity
of the different Lander in the Soviet zone The development of the
present central administrations in the Soviet zone. The development
of the present central administrations in the Soviet zone, especially
the addition of departments for Pubhc Health, Education, Justice
and Imterior (including Pohce}, 1ndicates a far closer approach to a
full-fledged central government than has been attempted m the
Western zone In June, 1947, the formation of an Economuc
Council was announced which consists of the Heads of the Central
Admnmstrations concerned with economic affairs, except for the
chairman, who i1s the chairman of the Economic Commuttee of the
SED This development indicates a desire to counterbalance the
Western fusion It also gives another proof of the predominant
position of the SE D.

US Zoxne

In the field of constitutional reform the American zone embodies
the most definite constitutional theory. American pohcy has been
determined by two guiding factors- first, the speediest turning over
of responsibiity to democratically constituted German states
subject only to a very general policy supervision by American
military government; secondly, the utmost regional autonomy
compatible with the survival of a loosely federated German state.
Immediately after the dissolution of SHAEF, 1n July, 1945, American
military government proceeded with the reorganisation of its zone
into three Lander. Unlike the major part of the British zone, nearly
the entire U S. zone had a centuries-old tradition of independent
statehood. For more than a year before the constitutions of the
Lander were adopted by elected Parhaments and ratified by plebiscite,
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these Lander had functioned on the basis of nominated cabinets
and nominated councils. The foundations of a confederation were
created by the constitution of the Landerrat. This Linderrat
consists of the three Prime Ministers, who meet peniodically to discuss
major matters of common concern and to decide on the adoption
of parallel legislative and admimstrative measures in their Linder,
Unanmuty 18 required. One of the first jomnt legislative measures
was the denazification Law for the U.S. zone adopted in March,
1946. The Landerrat is duivided into a number of functional sub-
committees presided over by the functional ministers of the three
Lander. These have a large degree of autonomy but for major
measures must refer to the Prime Mimsters. Gradually the
Landerrat built up a full-time secretariat with a permanpent staff
which was however plainly inadequate for any major planning
tasks for the U.S. zone as a whole.! At the same time the
sub-committees of the Linderrat dealing with these functions were
dissolved.

The tendency towards decentralisation was underlined by the
declared American preference for unplanned economics and ‘free
enterprise.” The American authonities discouraged the formation
of anything resembhng an economic planning authornty for the
U.8. zone. This later increased the difficulties of economic planning
by the bi-zonal agencies.

The new constitutions of the three Lander were enacted in guick
succession by the elected constituent assemblies, during the last
week of October, 1946, and ratified by plebiscite during the following
two months. The constitutions follow the general pattern of the
Weimar Constitution. They all constitute elaborate catalogues of
¢ Grundrechte ’ on the pattern of both the Amenican and the Weimar
constitutions. The general value of such catalognes of not
enforceable rights is doubtful; but in a Germany in which these
basic rights had been completely demolished by the Nazi regime,
their solemn re-assertion 1s no doubt a matter of considerable
psychological value. -

} When the bi-zonsl fusion of September, 1948, produced the formation of five

functional bi-zonal adminstrations, it was found that the personnel bad to be
drawn largely from the British zonal admimstration.

P 6
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Unhike the constitutions 1n the Soviet zone, those of the Lander
in the U.S zone show considerable differences. This is a natural
consequence of their genuinely democratic foundation. Different
political and religious tendencres in the three Lidnder are reflected
‘in the relative strength of parties and therefore in the constitutions.
Most of the basic features are,“bhowever, common to all three
constitutions  The legislative power 1s vested in a umcameral
parbament elected by the people according to the principles of
proportional representation Bavara alone—n accordance with
Catholic 1deas on the corporate state®?—has created a senate
composed according to corporate principles, and representing
ten different functional groups This senate has the nght to
inmtate legislation and to give ap opinion on bills presented by the
government, at the request of the latter. Such a request must be
made i the case of laws affecting the budget, amending the
constitution or designed to be submtted to plebiscite. All three
constitutions provide for governments chosen by the Bimster-
prasident, who 1s elected by Parhament, but the Bavarian Con-
stitution vests stronger powers m the Mimsterprasident, who
combines certamn functions as the head of government with that
of head of the state.? All constitutions provide for plebiscites
following the request of a certamn proportion of the voters.

Some salient features of the constitutions mark an advance on
pre-Nazi constitutions. All constitutions adout, though with
considerable differences of emphasis, the principle of public
ownership 1 mmerals, pubhc utilities and certam other industmal
enterprises of particular general importance. The Hessen Con-
stitution, under stronger socialist influence, goes much further in
this respect than the other two. All constitutions admit the right
of employees and workers to take a constructive part in the
management of economic affairs.

All constitutions provide for the estabhshment of constitutional
courts to decde on the constitutionahty of laws passed by

2 As proclaumed by the Pope in his Encyclical Quadragesimo Apno (1831) end
adopted 1 the constitutions of Eire and pre-Nazi Austna.

8% The Bavanan draft provided for a special State President. This proposal was
defeated by a very narrow masjonty.
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parliament, about constitutional disputes between the government
and other public organs and about the infringement of constitutional
rights by public authorities, Thisfollows the American pattern, and
it also mitigates one of the most dangerous features of the Weimar
period: the right claimed by the ordinary courts to decide on the
constitutionality of an Act of Parhament, a dangerous arrogation
used not infrequently for the sabotage of progressive measures
distasteful to reactionary judges.

Special provisions safeguard democracy aganst its potential
enemies—their absence was fatal to the Weimar Republic. Thus,
the Hessen Constitution provides categonically that * No change of
constitution of whatever nature may touch the basic demoecratic
idea of the constitution and the republican and parhamentary form
of the Government. The estabhishment of a dictatorship, whatever
form 1t may assume, 18 prohibited. Motions to initiate laws
conflicting with the provision of the foregoing paragraph of this
article shall not be voted upon; laws enacted in spite of this
provision shall not be prepared for promulgation. Laws promulgated
in spite of thas shall not be followed. Nor may this article 1tself be a
subject of an amendment of the Constitution.”4

While German nationality 18 at present i.nevitably a somewhat
theoretical notion, the Bavarian Constitution provides a fully
fledged Bavarian nationality, a provision which was the subject of a
critical reservation by the American Deputy Military Governor.?

The pattern of constitutional reform in the American zone is
therefore clear. It 18 based on full political democracy in the
American sense and on the utmost autonomy of the single Land.
Coupled with the existence of the Landerrat, it envisages a very
loose form of German federation. Amerncan aversion to economic
planning for a region bigger than a single Land has been responsible
{or the onginal weakness of bi-zonal economic admimstration. This

4 The laudable intention to outlaw a revaival of Naz or other undemocratic
movements has probably outstepped legal reason 1t 15 dufficult to see how a
provision not to vote on certain motions or not to obey laws enacted 1n sprte
of the provision can be enforced. At most the decision on whether a law 18
valid nught be the subject of a jndgment‘by the constitutional court

4 bee above, p 63,
6 (2)
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view has been underlined by Secretary of State Marshall at the
Moscow Conference.”?

CONSTITUTIONAL REORGANISATION IN THE BRrITisE ZoNE

Constitutional reorganisation in the British zone had to start from
largely different premises. The major units of the British zone were
provinces of the dismembered Prussian state. They had been
admmstratave districts but not states. This did not apply to some
smaller umits such as Oldenburg, Braunschweig and Schaumburg-
Lippe and to the City State of Hamburg. With the exception of
Schaumburg-Lippe, with a total population of 50,000, these old
German dynastic areas were 1 fact reconstituted as Lauder, but, from
the beginming, their smellness and weakness compelled some hink
with the bigger provinces. The eventual formation of Land
Niedersachsen was the result of prolonged experiments. For about
a year before the formation of Land Niedersachsen a joint economac
admimstration for the same area had attempted to establish
economic umty between these different umts. It was faced with
the same difficulty of creating umty of economic admimstration
between autonomous poltical umts which later confronted the
bi-zonal admumstrations.® On the otherh and, a laudable and
voluntary German attempt was made to create greater economic
unity between the large industrial and commercial eity of Hamburg
and the overwhelmmgly agncultural region of Schleswig-Holstermn,
by the formation of * Wirtschaftsrat Noid > which dissolved itself
after the effective estabhishment of a zonal econonuec administration.
One of the projects for the reform of the British zone was the

7 Since this was wnitten, the text of the Constitutions adopted in the three Lander
of the French zone (May, 1947) has become available They are very similar
1n structure and substance to those of the U.S. zone  Owing to the predomnance
of the Chnstian Democrats, there 18 strong emphasis on Chnstian principles.
Wiirttemberg even proclums the compulsory denom rational Chewtian school.
Sudbaden stipulates a special ¢ Bademan ’ nationality (hke Bavana). The
somalisation clauses 1n all three constitutions are permissive and rather vague.
The constatutions must be read subject to the very real hnmutation of democratic
freedom 1mposed by the French, which forbids any public discussion of German
umty, the Saar question or food diffiounlties

This short-ived * Wirtschaftsverwaltung Niedersachsen * deserves to be remem-
bered for an interesting constitutional and social experiment It consisted of
four representatives of Hanover—by far the biggest of the constituent units—
one each of the three Linder in the ares, and one representative each elected
by the Chambeis of Commerce, the Handicraft Chambers, the Trade Unions
and the Consumers’ Co-operatives

&
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combination of Hamburg and Schleswig-Holstein in one area. In
the end they were made into separate Liander.

The present constitutional reorganisation of the British zone is
a reasonable one, except for the already mentioned excessive weight
of Nordrhein-Westfalen. More significant, however, 1s the shift
which, since the autumn of 1946, has taken place in the basic
conceptions of federal government. In the British zone, as
everywhere else, administrative reorganisation started from the
bottom upwards and for the first year the former provinees and
Lander constituted the highest units of government, for purposes of
general administration as well as for education, justice, taxation and
every other function of government. They collected, for example,
former Reich taxes as they had to meet the bulk of former Reich
expenditure. From the autumn of 1945 the British aunthorties
proceeded cautiously with the transfer of certain responsibilities
from the British to the German side. The first step was the creation
of a Zonal Advisory Council designed to give provisional representa-
tion to German pubhec opinion. It was originally a combination of
adminstrative and political leaders. It consisted of the heads of
Land and Provincial Governments, together with the leaders of
political parties, trade unions and other sections of public opinion,
Later the chiefs of the functional zonal administrations (for
economuics, labour, food, transport) were added. The Council works
mainly through sub-commuttees, and it has had an important share
in some of the major measures taken in the Bntish zone since its
constitution. It has given advice, among other matters, on the
constitutional reorganmisation of the zone, on the new electoral
system and on the competences of the new Lander as and when they
were formed. The Council, apart from giving advice as required
by the Deputy Mbltary Governor of the British zone, has also
repeatedly passed resolutions on 1ts own initiative, on such matters
as coal production, the deterioration of the food position, the danger
of deforestation through the timber export programme, and the
revival of German exports. It has served as a moderate but
increasingly frank organ of protest against the progressive
detenioration of conditions in the British zone. The Council was
reorganised an Apnl, 1947, when it was given the additivnal function
of advising the Control Commission on all new Jaws and ordinances,
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of zonal and bi-zonal significance (excluding economic matters). The
Couneil now consists of thirty members all nominated by the Land
Parhiaments, on the basis of the political strength of the different
parties, and, in proportion to the size of the population, with a
minimurn of three seats for one Land  This, as in the case of the new
bi-zonal Econonuc Council, means a departure from the principle of
absolute equality of all Lander, which would be stramned beyond
reason by equality of vote for (say) Bremen with 400,000 and
Nordrheimn-Westfalen with nearly 12,000,000 inhabitants. The
Prime Ministers of the British zone have recently been encouraged to
form a Landerrat as in the U 8. zone. The most sigmificant develop-
ment 18 the British zone, however, was the creation of a series of
zonal authonties, between the end of 1945 and September, 1946.
It was at that time a definite British conception that the utmost
planning and co-ordination had to be ackieved in such wital fields
as agriculture and food, trade and industry, transport and labour.
As unified admmistration for Germany became increasingly remote,
zonal authorities instituted without prejudice to eventual political
reumon were considered the next best substitute. These zonal
authorities operated singly, on functional hines and with only loose
co-ordmation, they did not form parts of a coherent zonal govern-
ment. Yet they marked a decisive advance over the increasingly
intolerable economuc disruption 1n an already dufficult zone. The
zonal authonties, after an advisory stage, recerved the clear power of
direction over the Lander and projects in their zone, But as
distinet for example from the centralised machinery of the
financial administration under the Weimar Republec, or of most
administrations under the Naz regime, the executive apparatus
remained with the regional umts. It was for the zonal authonty to
lay down, among others, the general principles of planning, the
allocation of prionties in production, raw matenals, the principles
of price control. It was for the Lander to carry out the instructions
by their own executive apparatus and with a considerable amount
of freedom of decision.

The zonal authorities thus became the prototype of an eventual
central admimstration, exercising powers of direction over regions
with a high degree of autonomy. The reaction of the Lander in
the British zone to the zonal authorties was not unanimous, while
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they strongly stressed the need for close consultation between the

zonal and the regional authorities and, in particular, for elasticity

in the regional sub-allocation of raw materials and consumers goods,
there was little opposition either from the left or the right to the
principle of zonal authorities as such, pending the establishment of

a central German administration. But British policy was torn

between the long-term objective of utmost decentralisation and the

immediate need of strong economic planning powers.

Towards the end of 1946 British Military Government issued
an Ordinance on the provisional powers of the Lander in the British
zone which reflects this dilemma.® The Lander are, in principle,
competent in all matters except those reserved in four Schedules.

Schedule A states subjects permanently reserved to a higher
level, such as Defence and Foreign Affairs; Schedules B, C and D
enumerate matters reserved to military government, either as a
matter of allied pohcy (such as reparations or timber felling) or
pending the estabhshment of a German Government. Some of the
subjects in the latter category are, at present, delegated to zonal
or bi-zonal authonties (e.g., price control or direction of industries).
While the distinctions between the four Schedules seem snnecessarily
sophisticated, their combined result is a drastic though partly
temporary limitation of Land competences, which stands in marked
contrast to the enormous governmental and administrative
apparatus set up with the creation of the new Linder. The
public, with grim amusement, watched the ‘inflation of mimsters”
equipped with titles, secretaries and salaries far in excess of their
real functions.? The Minister of Reconstruction, for example,
battled for control of building materials with the bi-zonal economic
administration. Asa programme for future development, Ordinance
No. 57 gives a reasonable though partly nebulous scheme of dis-
tnbution of competences between federal government and the
member states. The necessary severe restriction of the powers of
the Linder in the present emergency situation shows that the
® See Appendix, p. 250.

1 At a Berhin cabaret, in December, 1946, two people on the stage discussed an
imagiary exhibition to be opened by a minuster. One of them, advising the
other, suggested that the mumster ought to start by thanking the miltary
government authonties for their asristarce  To the question what the minister

should thank mibitary government for, he answered, * For my betng a punister *
Thus brought by far the biggest applause of the evemung
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mstitution of four fully fledged governments in the zone was
probably premature

Tee Br-zonarn Fusion

Hardly had the zonal authorties begun to get imto their stride
when two concurrent developments cut short their hfe. On the
one hand British ideas were moving more and more towards
emphasis on Land autonomy and a reduction of zonal or central
governmental functions to a mimmum.2? The conversion of the
former Prussian ‘provinces into Lander meant an increased apparatus
of mimstries. At the same time the Americans took the imtative
in pressing for a bi-zonal economic fusion with the British zone, as
a partial substitute for the umion of four zones which seemed to
be becoming more and more remote. With this came the mmpact
of American constitutional conceptions, which further deflected the
British authorities from their original conception of zonal authorities,
equipped with sufficient plannming powers, towards a confederate
structure.

A sertes of bi-zonal fusion agreements on identical lines were
signed 1n September, 1946, covering the administrations for
economics, food and agniculture, transport and finance ¥ A similar
agreement for manpower was planned but not carried out.

The first difficulty arose over the question of who was to sign
the agreement. In reality, the agreements were 1mmposed upon the
Germans by two of the four mihitary governments, for reasons of
international and occupational pohey. But the Americans, m
pursuit of their general policy of presenting at least the appearance
of a revival of German self-government, persuaded therr British
colleagues to have the agreement signed by the German representa-
tives for the two zones. These were the functional Ministers of
the participating Lander 4 The German delegates were generally
in sympathy with the abolition of boundaries between the zones,
but they were certainly not agreed on some of the principles. One
group, led by the head of the zonal economic administration in the

3 Cf. Mr, Bevin's speech of October, 1946

3 The last of these cuffered at first from the first three 1n being purely advisory
but was subsequently made executave

4+ At first si1x, later eight (after the constitution of Hamburg and Bremen as
Linder). Bremen counts as part of the U S zone so that each 2one 18 represented
by four Linder
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Bntish zone, Dr. Agartz, a socialist leader, strongly objected to
the excessive decentralising tendencies sponsored by some of the
Southern German states and supported by American miltary
government. They feared that this might paralyse the minimum
economic planning powers necessary to run the two zones effectively.

The second problem in these agreements was the compromise
between centralhist and confederate conceptions and the parallel
comprormse between planning and laissez-faire conceptions. This
corresponded broadly but not entirely to a difference of approach
between the Northern and the Southern zones and between the
Bntish and American military governments. On the German side,
this contrast was quite marked in the early stages when the majority
of munisters from the Southern zone were Christian Democrats.
Subsequent elections in the U.S. zone strengthened the Social
Democrats and, as a consequence of party bargaining, the un-
fortunate position arose that all ministers in the economic ad-
ministration, the biggest of all, became Social Democrats while
the other administrations were essentially conservative. On the
allhed side, the British, towards the end of 1946, were only too ready
to sacrifice therr ongnal conceptions to American ideas, in the
hope of economic rehef for the hard-pressed British zone. The
result was that certain basic problems and differences of approach
were glossed over.

The compromise was on the following lines: the Bnitish aban-
doned the economic zonal authorities.® They conceded to the
American view the confederate composition of the directing bi-zonal
administrations, namely, commuttees of six (subsequently enlarged
to eight through the inclusion of Hamburg and Bremen), consisting
of the competent ministers of the different Lander. The committees
were thus conceived as confederate councils, but with this sigmificant
difference, that they had a full-time non-voting chairman® and
that the decisions were to be made by simple majority. Since the
number of voters was either six or eight, this meant in fact a majonty
of two, but 1t certainly constituted an advance over the unanimity

5 The zonal admunistrations for justice and mappower remam Manpower
policy 18, of course, intimately connected with economuc planming, and the
continued exclumon of manpower from bi-zonal direction creates many
additional problems.

& A conoeption taken from Amencan Compaeny Law.
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prmciple typical of confederate constructions, and of many
international associations, such as the League of Nations.

The bi-zonal administrations were provided with full-time
admimistrative departments headed by thewr chairmen.® These
were, 1 fact, shght modifications of the defunct zonal authorities
of the British zone which provided a trained staff and the continmity
of admmstration Obwviously much depended on the strength of
these administrations and the influence of the charmen. But the
agreement sacrificed clarity for speed on a vital pomnt, namely, the
enactment and enforcement of the decistons The agreements
gave the commitiees the power to °enact directives valid for the
participating Lander.” But the executive legal apparatus rested
entirely with the Lander. It was obvious that the decisions of the
cominittees would come to nought unless they were promulgated
simultaneously and in identical form in the different Lander.
The comnuttees were given competence in matters wvital for
emergency planning, such as the production and distribution of
goods, price control, transport, food production and distribution,
and the principles of economuc legislation. Some of the more
particularist states, notably Bavaria, used the weakness of the legal
position for obstruction. They insisted on the right to issue the
necessary laws in their own time and at their own discretion. This
was, of course, incompatible with the basic 1dea of bi-zonal executive
admimstrations. The latter interpreted their functions as implying
the necessary legal powers of ordinanee within the matters allocated
to them. At this point the more recalaitrant Linder were remnforced
by muddled thinking on the side of both Bntish and American
mihtary governments. The British lawyers insisted that executive
administrations without constitutional democratic bases could not
issue ordinances smacking of legislative powers. Yet 1t was the
Alhes themselves who refused to provide the bi-zonal administrations
with a political basis such as a bi-zonal parhament, in order not to
create a fullf-fledged Western state In every modern state,
certainly in Great Britamn, vast powers or ordinance are given to
mimsters In the absence of a parhament, 1t was for mbhtary govern-
ment to delegate the necessary powers to the bi-zonal agencies.?

€8 They were dispersed gver four different centres, hundreds of miles apart, to
avoid the 1mpression of a * Western Capital ’
? Cf. my letter mn The Times, May 8, 1947,
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The Americans, on their side, complicated the situation by insisting
that the Prime Ministers of the Linder in their zone should have
to approve the decisions of the bi-zonal administrations. They
were to do so by virtue of a surviving emergency power and not—
as was demanded by their constitutions—as constitutional parlia-
mentary ministers with the approval of parliament. Thus the
Americans sacrificed democracy to Land autonomy, while the
Brtish chased after a theory of separation of powers obviously
inapphcable to the situation.

Two fatal weakunesses were thus revealed: the creation of a
hrmited ° functional’ fusion without a state basis and the effect
of the confederate principle where the emergency demanded swift
and effective planning on a higher basis. In this, as in most fields
of human activity, 1t proved impossible to have it both ways.
Compromise could disguise but not ehminate the vital decision
between the strengthening of higher authorities for the sake of
efficient planning, and the granting of full autonomy to the different
Lander within the area.®

It soon became evident that the main purpose of the agreement,
the pooling of resources between the two zones, did not materalise.
Bavana proceeded to dissent from every single decision and,
although compelled by the agreements to comply with majority
decisions, sumply failed to deliver the food which the North needed,
in return for its supphes of coal and steel. In April, 1947, Bavaria,
instead of 2,387 tons of meat only delivered 330 tons.

The blatant weaknesses of the original fusion agreement, and
the catastrophic deterioration of the economic smtuation, led to a
far-reaching revision on June 2, 1947.° The new agreement
abandons the fiction of having been made freely by Germans, like
the original one, but it is squarely an agreement between the British
and American military governments

It takes a big step towards the creation of a pohtical democratic
basis for the bi-zonal agencies, by instituting an Economic Couneil.

& The same problem led, for example, 1n Austraha to the transfer of taxation
powers from the states to the Commonwealth, a8 an aspect of 1ts defence powers.
Similar 18sues have ansen in the US over the New Deal, and in Canada over
dociul Becurnity legislation by the Commonwesalth.

® The text of the new agreement 18 published below, p. 289
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The 54 members of this Council are to be chosen by the Land
parhaments in proportion both to the population (though with no
less than one representative per Land) and to the division of political
opinion in each Land As a result, there is at present an almost
complete balance between the left wing parties (Socialists and
Commumsts) and the more conservative parties. The Economic
Council—which thus has the character of a Confederate Economic
Parhament—decides by majonty vote. Its functions mnclude the
general direction of the economc reconstruction of the two
zones and the promnulgation of Ordinances on a large number
of specified economic subjects whiech cover the field of the
five functional bi-zonal administrations under its direction.
But all 1ts Ordinances are subject to the approval of the Bipartite
Board. Except in certain cases where, with Bipartaite Board
approval, the Economic Council, or its delegates, are themselves
given the power to issue implementing regulations pursuant to the
Ordinances, it is for the Lander to implement promptly the
Ordinances.

The bi-zonal agencies themselves are preserved. Their heads,
who were previously the non-voting charmen of the Bi-zonal Com-
mittees, are turned mto ¢ Executive Directors,” that is to say, they
shed their semi-political function and become high civil servants
equivalent to secretaries of state.

Between the Economic Council and the Executive Directors,
as heads of the permanent adminstrations, an Executive Com-
mittee 1s interpolated. This is a full-tame co-ordinating body which
has eight members, one appomted by each Land government. This
Economic Commuittee exercises the 1mmediate supervision over the
functional administrations., Bemng full-time and much smaller
than the Economic Council, and directly connected with the Land
governments, it may well develop into the most influential of the
three layers of bi-zonal admnistrations which are now concentrated
at Frankfurt.

The practical effect of the new scheme should be judged mn
conjunction with a basic Ordinance relating to production allo-
cation and distribution of goods and raw materials, published
simultaneously. This Ordinance empowers the Executive Com-
mittee for Economics (which, in due course, will be absorbed in the
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new orgamsation) to establish general policies “to be announced
in the form of decisions® governing the production, allocation and
distribution of goods and raw materials. Except for the power
‘ to allocate directly, by executive orders, such scarce basic com-
modities as may be determined by the Committee to specific
industrial purposes and among the several Linder.” The bi-zonal
administration can issue its © general policy decisions” only in the
form of executive orders directed to the different Lander. They
become binding on persons only upon implementation by the
Lander, which are directed to 1ssue such regulations promptly.

In what way does the new scheme constitute an advance over
the previous one? The creation of a politically responsible
Economic Council goes some way towards remedying the great
weaknesses of administrative agencies without constitutional basis.
But, as regards some of the most critical problems, the new scheme
constitutes no advance, while it makes the whole machinery even
more complex and difficult to work.?

On the policy level, two authornties will be concerned: the new
Economic Council and the Anglo-American Bipartite Board. The
former controls two executive authorities, the semi-political
Executive Commuttee, and the permanent administrations headed
by the Executive Directors. The constitutional and practical
relation between these three layers of authorties is most extra-
ordinary Given the confederate parhamentary structure of the
Economue Council, one would have expected the Executive
Commuttee to be fully responsible to it, like a cabinet to a parhament.
Instead, its members, while ‘subordinate’ to the Council, are
appoimnted and paid by the Land governments, which naturally will
have the strongest influence on their appointees. This dual
responsibility, to the Linder separately and to the confederate

¢ The apprchensions expressed 1n the following pages were, unfortunately, amply
confirmed a8 thie book went to press {(end of July). The allotment of votes
on the Economic Council by the allies gave the Chnstian Democrats s majonty
of one  The Social Democrats dommate the Executive Commttee, composed
on a Land basis In retaliation the Christian Democrats, through the Council,
secured the appointment of thewr nominees as Executive Directors of all five
agenaes  If the resulting ludicrous situation reflects httle credit on German
political matunty, the greater blame attaches to the allies who forced upon

the Cermans a scheme devoid of elementary political and eonstitutional
Te k~any
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Council, 18 not only without precedent but may create considerable
-compheations. The Executive Commuittee, as such, seems tb be a
hybrid between a co-ordmmating Committee and a cabinet. A com-
mittee of eight m the function of a composite minister 1s put above
five executive agencies, headed by non-pohtlca.l directors comparable
to permanent under-secretaries

In the third place, the old problem whether to give direct
executive powers to the bi-zoral admmstration, or to make 1t act
through the Linder, has been solved by a bad compromuise
Although one should have thought that the double representation
of the Lander, 1n the Council and the Commuttee (not to speak of
the Zonal Adwvisory Council and the Landerrat), gave the Lander
enough voice, bi-zonal decisions will still have to be implemented
by eight distainct Land ordinances, except for certain cases authorised
by the Bipartite Board. One such case is the power of the bi-zonal
economic authorities to allocate certain scarce basic commodities
directly., The distinetion between these and other commodities
will give rise to many a controversy and conflict of competence.
In the present phght, the bi-zonal authorities mught well claim
that practically every commodity 1s scarce, but that would bring
protests from some of the Lander, alleging violation of the spint
of the Agreement

Lastly, there 1s no real progress in the delegation of responsibility
from mulitary government to German authorities. Every single
Ordinance will still requmire bipartite approval. Yet, with the
constitution of a representative economic parhament, the main
resson for withholding the power of ordinance from the bi-zonal
authorities has gone. Even if the allies must reserve to themselves
such matters as imports or certain coal allocations, only a definite
delegation of powers can give the Germans a real sense of responsi-
bility They should, for exarmple, be told of the quota of coal
reserved for export and be fully responsible for the allocation of
the rest, e g, between industrial and domestic needs

Almost every clause of the new Agreement shows the signs
of unresolved conflicts between opposing conceptions* firstly,
between the policy of giving the Germans broad responsibility,
under general allied pohcy and security control, and the pohcy of
direct control over every act; secondly, between the British pohiey
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of a minimum of central economic powers and the American policy
of regionalism at any price; thirdly, between planning and laissez-
faire. The result of these unresolved conflicts is compromise and
complexaty.

‘With every reorganisation, Germans witness another increase of
committees, directors, councils, and, with it, of salaries, expenses
and titles. This is the price of an excessive decentralisation policy.
It is, of course, contrary to the general development of federal
planning powers everywhere else. Not only does this mean a
preservation, in the field of political and administrative reorganisa-
tion, of the original alhed pohcy of doing nothing to restore any
efficiency in the German economy, a policy long discredited by the
extent of the economic catastrophe. It also increases the sense of
isolation and bewilderment among Germans, the feeling that they
are the object of a costly and artificial experiment, at a time of
desperate plight. It 1s no less costly to the Allies and in direct
conflict with the policy of economic integration advocated by
Mr. Marshall in his Harvard speech of June, 1947.

The new bi-zonal structure can at best be another transitional
expermment Unless 1t gives way to an administration for the whole
of Germany, it must lead to a new, bi-zonal state. Insucha state, the
present three layers of ecomonic administration must immediately
be replaced by two; a democratic legislative, and an executive.
Zonal Adwvisory Councils can disappear, the economic planming
powers must be clearly defined. The political responsibilities must

be broader and the functions of miltary government confined to
general polhicy control.

Prans ¥or THE FEDERAL RECONSTRUCTION OF GERMANY

‘The experience of the bi-zonal fusion gives an i1dea of the immense
<ifficulties facing the federal reconstruction of the four zones.

Between Britain and the U S.A. there is at least basic agreement on
the principles of political democracy although not on the principles
of economic planning France favours the utmost decentralisation
1n general, together with the political separation of the Rhineland,?
and separate international administration of the Ruhr. Soviet
Russia favours strong economic planning without which sociahsation

3 Cf. M. Bidault’s proposals at the Moscow Conference on Apnl 10, 1947
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is very difficult to accomplish. She has also frequently proclaimed
her opposition to federalisation, though the Russian zone consists
of Lander hike the other zones. .

The different conceptions were only partly revealed at the
Moscow Conference m Apnl, 1947. The constitutional schemes of
the four powers proved less divergent than the deeper underhned
differences on social and political principles The British Government
put forward a proposal confining the federal government to
responsibility for foreign affairs, nationalbty, emgration, the
implementation of treaties and the fundamental principles of law;
for foreign trade, customs, transport and commumcations; for
currency and some hmited control of taxes. The federal govern-
ment 1s further to have power ° to lay down fundamental principles
for legislative implementation and execution by the Lander,”
broadly in all matters which are now the subject of zonal or bi-zonal
administration, ¢ e , the planning of food and industrial production,
rationing, price and wage control, labour orgamsation and direction,
and social insurance. The plan suggests a central government with
a constitutional President and two chambers, one popularly elected,
the other elected on the basis of equal representation for each Land
and with powers of absolute veto on constitutional matters and of
a suspensory veto on other legislation. A Supreme Court 1s to be
established to safeguard the constitution

The central admimstrations envisaged 1n the Potsdam Agreement
are to form the beginning of the central government. Mr. Bevin
repeatedly expressed us opposition to a new centrahist Germany and
his support of the prmciple of delegation of powers, not downwards
from the centre, but upwards from the Lander He also strongly
objected to a Russian proposal to allow the German people to choose
by plebiscite between the centrahised or federal forms of government:
‘I don’t mind whether the Germans choose to be conservative,
socialists or commumsts or anything else so long as they are
peaceful Germans. I do mind, however, whether or not enormous
power is to be automatically handed over to a central government.”
The American proposals, less detailed, were simular, but there were
two significant differences  Furstly, the provisional German
government 18 to be composed of the heads of the Lander
governments (n accordance with the confederate conceptions
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consistently advocated by the Americans in the zonal and bi-zonal
administrations). Secondly, the constitution eventually to be
drafted 18 to be * German in omgin and consistent with democratic
principles and political decentrahisation.” Only by virtue of the
constitution and after adoption by the Linder is a cenfral
government to assume authority.

The Russian proposals also envisage the creation of a temporary
central government and the restoration of Land parhaments.2
They also agree wath the principle of decentralisation and propose,
as a first step, central admunistrations for finance, transport,
communications and foreign trade. As for the freedom of choice to
be given to Germans, the Russian proposals are nearer to the British
than to the American proposals. A temporary constatution 18 to be
drafted by the Control Council with the help of German democratic
bodies (including Trade Unions) and the representatives of the
Linder. On the basis of this temporary constitution, elections are
to be held to form a temporary government. The permanent
constitution is to be ratified by the people. The relation between
these proposals and the subsequent Russian proposals for a plebiscite

of Germans on the question of central or federal government is not
quite clear. -

The Russian proposals are thus considerably more cautions than
the draft conmstitution of the S.E.D. which has been discussed
earlier.

The French proposals go furthest in the direction of a confederate
rather than a federal government. They provide for certain federal
munistries—for foreign aflairs, finance, food, transport and com-
munications. But for the wital functions of economics and
agriculture they only propose & Confederate Councill composed of
the ministers of the different states. The only federal parhamen-
tary institution 15 to be a Federal Council called ¢ Staastenhaus®
composed of the representatives of the states, but this council is to
decide by majonity vote. Apparently the economic and agricultural
councils must submut theiwr deliberations for decision by this Federal
Council where legislation 1s required. As regards the dustribution

2 Aa shown above, all four powers have 1n fact created Land parhaments m
their zones, -

r. -
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of competences, the French proposals clearly adopt the principle of
the limitation of federal competences to specified matters. All
matters not specifically assigned to federal competence belong to
the Lander. Fumally, the French proposals go beyond the proposals
of the other three powers in basing nationality on membership of
a federal state which would indirectly confer federal German
nationahty.$

In theory, the margin between these dufferent proposals is not
unduly wide. Both the Bmtish and U.S. proposals follow the
Bundesstaat pattern with strong constitutional guarantees and
residuary competence vested in the Lander.* The French want a
Staatenbund, a fairly loose association of states with limited
functions. The Russian proposals are closer to the British and U.S.
plans than mught have been expected. Despite Mr. Molotov’s
protest against federalisation, they enwvisage a Bundesstaat, with
both central and federal Parhaments, and an interim administration
on the hnes of the Potsdam Agreement. Unfortunately there 1s
less agreement on the vital question of the degree of economuc
planning powers to be vested in the centre. Yet this very matter
had already proved to be the fatal weakness of the bi-zonal
fusion between the British and U.S. zone. The vesting of basic
economic planning powers in a central government inevitably
brings with it a certain danger of concentration of power. This
danger was fatal m the case of the highly industrialised, diseiphned
and war-minded Germany of Nazi days. In the weakened, dis-
organised, impoverished and divided Germany of 1947 the danger is
the opposite one. At a time when states with an ancient liberal
tradition, such as Great Britain or France, are compelled to vest
increased economic planning powers in the government to fight
econormic emergencies and ensure fairness of distribution, the allies
have evaded this vital issue in their plans for Germany.

Judged by the experience particularly of the British zone but
also of the Sowviet and American zones, there can be only one
acceptable solutign to the problem. The common poheies outlined
in the Potsdam Agreement include industnal production and
allocation, agriculture, wages, prices and ratiorung, foreign trade,

2 This 18 the principle which prevailed in Germany unt:;} 1934.
4 Ag in the U.S. and Canacdian Constaitutions.



THE CONSTITUTIONAL PROBLEM 99

currency and banking, central taxation,® communications and
transport. All these functions are now included in the competences
both of the central administrations for the Soviet Zone and the
bi-zonal administrations for the U.S.-British zone. This represents
the absolute minimum of central competences necessary to prevent
chaos 1n an economy of extreme scarcity. ‘- The economic planning
powers must include the power to issue the appropriate ordinances
and regulations—under military government supervision, pending
the constitution of a proper parhamentary foundation. The present
system of 1ssuing directives to 2 number of different Lander makes
for delay, procrastination and musunderstanding.

The executive machinery, on the other hand, should remain with
the Linder. This would in itself compel the central authorities to
seek the closest contact with the Lander, as it would ensure the
utmost delegation and decentrahsation of functions. Under a
general plan, the sub-allocation of goods and matenals should be
left to the Lander, working in close association with the different
organisations of industry and workers. . After many experiments,
this was the scheme which began to work effectavely and satisfactonly
in the British zone, when its life was cut short by the hasty fusion
of the two zones.®

The Bntish proposals at Moscow, by vesting basic economic
planning power in the Federal Government, while leaving their
implementation and execution to the Linder, indicate the only
acceptable compromise. The restoration of a centrahstic Germany
must be avoided, for security, pohtical and cultural reasons; but,
as the bi-zonal fusion has already shown, the compelling hecessities
of economic direction and a pooling of resources can be ignored
only at the cost of chaos, iniquity of distribution and an increase
in the economic burden which the administration of Germany
umposes upon the allies.

% The dustribution of taxing powers must broadly correspond to that of economo
functions. The conoentration of all taxing powers 1n a central government
would, sooner or later, deetroy any mdependence of the Linder. The Bntish
proposal—n accordance with the present position mn the Bntish zone—allote
Income and Corporation Tax, Death Duties and Customs to the centre The
remainder (including Property and Turnover Tax) is allotted to the Lander
which determine mumicipal taxes. This may endanger the independence of

local authorities Land tyranny may be as bad as Reich tyrann
8 See above, pp. 86, 89. ¥ 7 yremey
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CHAPTER 6

REBUILDING OF A GERMAN ADMINISTRATION

TaE alhes had to solve a double admunistrative problem. They had
firstly to consider the reform of Germany’s admmistrative structure
so as to ehmmnate the danger of aggressiveness, over-cenfralisation
and anti-democratic tendencies. They also had to solve a personnel
preblem of baffhing magmtude.

The Potsdam Agreement bad laid down the decentralisation of
government admmstration as one of the basic principles of alhed
mulitary government. In this, as in every other field, the increasing
divergencies between the four zones produced vast differences in
the 1mplementation of thas principle. ‘

Reference has already been made? to the costly lesson learnt by
the allies after the first world war when control of a section of the
German administrative apparatus in western Germany had proved
ineffective, partly because of its allegiance to the central government
m Beilin. Between the world wars the powers of central govern-
ment had been steadily strengthened This was partly due to
the world-wide trend towards increased planming; partly to the
generally strengthened unitarist tendencies m Germany. The most
decisive development in this direction, however, was the central-
isation of powers and the entire administrative apparatus under the
Naz regime, an essential part of its preparation for war and its wron
control over German public hfe 2

The first factor which compelled a thorough re-onentation of this
system under allied occupation was the collapse of the Reich as a
coherent unit. Mihtary government teams operated as district and
regional teams. For the first twelve months the Lander or provinces
hed to be the highest administrative units. The Lsdnder had to
re-acquire the functions of which they had been deprived, the
provinces had to acqure them. Opposite the regional military
government teams, the German administrations, under the nominated

1 Above, p. 14
2 Cf above, pp. 2-6
{ 100 )



REBUILDING OF A GERMAN ADMINISTRATION 101
Ministerpraesidenten of the Lander or the Oberpraesidenten of a
province, formed departments of finance, internal affairs, education,
transport, labour, food, economies. The Presidents of the Appeal
Courts temporarily became Ministers of Justice for their region.
The Lander became the highest planning and administrative units
and, for the first year of occupation, Iife largely circulated within the
boundaries not even of one zone, but of one Land or province within
a zone. - The Land 1s still the strongest centre of government,
despite the tentative experiments made in the different zones with
the establishment of lugher authorities where further development is
bound up with the constitutional future of Germany.2

Local GOVERNMENT REFORM

A second and simultaneous step towards decentrabisation and
democratic 1egeneration was taken in regard to local government.
Here the ways parted. In the Soviet zone essential unity between
local government and the higher planning authorities was created
through the factual predommance of the commumnsts in their Land
and the Socialist Unity Party throughout the zone, especially i the
rural areas. The British, American and French Governments had to
devise a revaval of local government on the basis of local democracy
by degrees In all zones distnict elections preceded regional elections,
as a first tryout of the new democratic process. The mam effort had
to be directed towards the revival of democratic forms of self-
government. The Nazis had codified the law of local government
for the whole of Germany ¢ Many of its principles were merely the
embodiment of decades of reform projects. Among them were
the provisions regarding the financial and economic admznis-
tration of local authorities. Others were embodiments of
radical Naz principles, in particular of the leadership principle
m local government. Local parhaments both in towns and
rural districts were abolished. The mayors of towns and
villages became the solely responaible leaders assisted by full
time experts and nominated advisory councils. Before the code,
two types of constitution had prevailed in Germany though with

3 Cf. above, pp 79 ef seq, B8 al seq.
¢ Deuteche Gemeinde Ordnung of January 30, 19356.
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dozens of variations: in one type, prevaiding in the Rhineland, the
Mayor’s position was equivalent to that of a headmaster 1 an
English school; in the other he was merely the chairman of a
committee. But in both types the admimstration was responsible
to an elected local parhament. Smaller towns and villages, combmed
in rural dustricts; stood under the supervision of an important state
official, the Landrat, who had the dual function of a state
admmistrator and the head of a democratic self-governing
organisation. In his latter capacity he was the chairman of the
rural parliament and a separate stafl of local government officials.
It was only natural that in this dual capacity the power of the state
often prevailed over the autonomy of self-government. The modern
system of German local government, associated with the name of
Freitherr vom Stein, dates from the begmning of the 19th century.
It left much regional variety, and even in Prussia, the local govern-
ment of the Rhineland, influenced by the French system, was very
different from that of the Eastern provinces.

Vital to the German system of local government was the full
time capacity and long term tenure of office of the chief officials.
Except in very small towns and wvillages the mayox: and his
chief assistants were full-time officials appownted for a term and
responsible to town parliaments until the latter were abolished
by the Nazi regime. The usual term of office for the chef
officials was twelve years, subject to renewal. The length of tenure
tended to make the Oberburgermeister of the major towns rather
too powerful. But a large number of the ablest and most enterprising
men 1 German public hfe came from local government, and 1t is
significant that not one of the leading local government chiefs was
a promnent Naz, while some were among the leading anti-Nams. 8

The Amercans and French did not interfere with the established
system, apart from the abolition of the aspects of local government
specifically associated with the Nazi regime. They provided
nominated parhaments for towns and rural districts until the latter
had elected representatives who could work out their own codes of
& Goerdeler, the chief of the July 20 Putsch, had been Mayor of Leipzig  Among

other famous mayors were Petersen of Hamburg, Luppe of Nurnberg, Adenauer

of Cologne, Luther of Essen, Brauer of Altona (now Hamburg), Reuter of
Magdeburg, Lantenschlager of Stuttgart.
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local government. These, to a large degree, restored the former
regional divergences of local government on a democratic basis
The Bnitish Government proceeded differently. Its administration
and Loeal Government Branch was determined to remodel German
public Iife by the introduction of British forms of democracy. Fore-
most among them it considered the Enghsh tradition by which local
government is represented by honorary elected councillors usually
professing party allegiances while the actual administration 1s 1n the
hands of non-political permanent officials, separate from the Civil
Service of the state, though increasingly orgamised on parallel hnes.
Bnitish military government introduced this principle in the British
zone of Germany. Iake the Americans, the British authorities
started by restoring the forms of local self-government, by
nomunating councils representing broadly the estimated strength of
the different parties. But in October, 1945, the British Government
announced a fundamental reform, subsequently embodied 1n the
revised version of the Deutsche Gemeinde Ordnung, promulgated
in Ordinance No. 22 of April 1, 1946 -Mayors had henceforth to
be honorary political functionaries with the title of Burgermeister
or Oberburgermeister. The full-time head of the administration
(equivalent to the Town Clerk) received the title of Stadtdirektor
or Oberstadtdirektor. He, hke all other <civil servants, had to
abstain from any political activity. Only in villages under 500
inhabitants was full-time honorary adminmstration permutted. A
simuler dualism was introduced in the administration of rural
districts. The Landrat became the honorary head, but & new
administrative chief, with the title of ° Oberkreisdirektor,” was
established.

By this administrative reform the Brmfish Control Commission
created a vital divergence between local government in 1ts own zone
and that of the other three zones. From the beginning the measures
aroused wiolent opposition amongst the vast majority of German
parties and orgamsations. Opposition was directed mainly against
the alien character of the reform, the duphcation of the apparatus and
the increase in cost. Each of the new heads of administrations became
confronted with the choice between retaining his title and becommng
the nomunal honorary chief, or becoming the permanent head of the
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administration but nominally the second in command. At least one
of the ablest of the mayors solved the problem by becoming
Oberburgermeister in one of the other zones where this problem did
not anise. Thereform brought about a duplication of apparatus ina
country already overloaded with admunistrators. It also brought a
title inflation. ® It has been aggravated by the desperate scareity of
capable admmmstrators mn present-day Germany. It has also-created
an stinctive opposition to a reform contrary to a great, though lately
perverted, tradition of German local government. It finally raises
the problem of the limits to which an occupying power should go
1n substituting its own traditions for another equally strong though
different tradition The Enghsh piinciple 1s time-honoured but has
led to an increasing de facto predominance of the permanent official
aover the changing councils. Its operation is moreover entirely
dependent upon the existence of a class of people who can take
honorary office after having obtamned professional security or
retirement. This 1s becoming ncreasmngly dificult to maintain even
in England. All these traditions are absent 1n Germany. It scon
became evident that either the Oberstadtdirektor, or in some cases,
the Honorary Oberburgermeister, became the effective head of the
administration, and the other a puppet. The admitted objective of
the reform was: (1) to create a non-political permanent staff, and
(2) to reduce the supremacy of the mayor and the other chief
officials. The first objective 1s of doubtful validity. The ohgnal
British measure of precluding the entire Civil Service from political
activity had to be rescinded. It became obwvious that the renascent
political life would be doomed to paralysis if civil servants of all
types, schoolteachers, town officials, policemen, had to be politically
inactive. The second objective could have been reached more
easily and with less cost, by the reduction of the traditional terms of
office, say from twelve to three or four years It is not surprising
that the Zonal Advisory Council has strongly requested the abolition
of this reform which contrasts strangely with the British tradition
of indirect government.

The Sowviet zone, too, has a new local government code; but

¢ The naive provision, in the Ordinance, prolibiting the new offimals from using
their titles outside coffice, remained, of course, insffectave.
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both in content and procedure it greatly differs from the new code
for the Bmtish zone. In the first place, it is not a Military
Government Ordinance. In hne with a procedure frequently
adopted in the zone, the code was drawn up by one of the Land
governments and accepted by the Soviet Military Government as
valid for the whole zone. In the second place, the code does not
attempt to upset the traditional structure of German self-government
except for the purpose of greater decentralisation.

The code 1tself is short and more in the nature of a constitutional
document, supplemented by local government statutes passed in
the different Linder. Its domunating principle is that of the
sovereignty of the local government parliament (town or raral
district). It elects the mayor (m towns) or the Landrat (in rural
districts) and all the other chief executive officials, but 1t may dismiss
them at any time. Both mayoer and Landrat are the chiefs of the
other executive members. Together they form an executive council,
responsible to the assembly. The code goes to the opposite extreme
of the Bntish code, by laying dowe that the chief executive
officials are appointed according to the party strength in the local
parhament. A timely reform, on which the Sowviet and Bnitish zone
codes are in agreement, is the abolition of the dual function of the
Landrat as a state offictal and a self-governing official. On the face
of it the local parhiament seems supreme and the principle of
decentrahsation implemented to the full, but two factors mtigate
against it. In the first place, there is in this, as in other spheres,
strong state control. The traditional organ of state supervision, as
1t existed in Prussia, Bavana and, until recently, in Saxony, the
Regierungsprisident, has now been abohshed in the Sowiet zone.
Supervision over towns or rural districts resides in the Land
government. That it exereises this supervisionisshown, forexample,
by a circular issued by the Department for the Interior of the
Province of Saxony (now Land Sachsen-Anhalt) in December, 1946,
reminding mayors of their duty to obey orders from the hgher
authorities. The second factor which counters decentrahsation
15, the predominance of the Socialist Umty Party in the
leading executive appointments. It 1s, in fact, the complete pre-
dominance of local government officials selected from that Party
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which ensured decisive advantages to the S.E.D. in the rural
districts and smaller towns during the Land elections, There are
finally no hmitations to the economic activities of the local
authorities.

PoriceE REFORM

Apart from the prohibition of political pohice agencies, by Control
Council Law No 31, the reorganisation of the police has been carried
out by the zones separately. SHAEF directives—apphed in both the
Bntish and US zones—provided for the transfer of pohce functions
from state control to local government control.? Here agam, the
motive has been the desire to avoid excessive centralisation which,
after the last war, nullified the effect of so many alled control
measures and contributed to Nazi Germany’s war potential and
totalitarian system. Both mn the British and in the US. zomes
the pohce 1s now under the direction of the local authornty, not of the
state. Concurrently the police has been ‘ civiliamised,” that is to
say, 1t has been shorn of the quasi-mulitary character perfected
under the Nazi regime which made an interchange of officers and
non-commissioned ranks between Army and Police quite easy. At
first the police were entirely unarmed, but the difficulties of keeping
public order have led in all zones to the hmited provision of firearms
for polhice on active duty.

The greatest difficulty in the execution of this plan has been the
German conception of the police function, which 1s far wider than
that prevailing in, say, Britain or the United States. The word
‘ Police * 1 the German tradition covers a multiplicity of pubhe
control and security functions, including such matters as price
control, bwlding control, sanitary control—functions which i
Britam, for example, are carried out by civihan mspectors operating
under different munistries and local authorities Again 1t has been
dafficult to keep the proper border line between reforms demanded
by mihtary security or the need for suppressing Nazi principles, and
reforms inspired by the wish to substitute the conquerors’ system
for the different though equally good system of the conquered. In
one field at least the problem has already assumed serious proportions.

7 This 18 apparent even to the casual vimitor from the vast vanety of new police
uniforms, duffering from town to town
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In the course of ‘ civihanising * the police, the executive supervision
of price control has been taken out of the hands of the police force
and put into the bands of civilian local government officers. This
has unquestionably relaxed the strength of control and it 1s doubtful
whether anything has been gained by it. As price control 1s more
than ever linked with the supervision of black market activities, its
exercise requures experience and authority which well-trained pohice
possess. - .

In the Soviet zone the police is far more centrahsed. It s under
the control of the different Land governments. Far more serious
is the inclusion, in the new ‘ Gememdeordung * for the Sowviet zone,
of a ‘Press Police,” a * Public Meetings Police > and a ‘ Political
Police > among the fourteen types of pohce, The institution of the
last of these is a violation of Control Council Law No. 31. All three
mdicate the severe restriction on freedom of pohtical gpinion which
characterises the Soviet zone It is less a police than a general
political problem. -

STRUCTURE OF PRESENT STATE ADMINISTRATIONS

In all the zones the Land governments now have a full apparatus
of ministries covering the main functions of government. Above
them a number of zonal, bi-zonal, or central functional authorifies
occupy provisional positions whose final clarification must depend
on the eventual constitutional structure of Germany.® On the
intermediate level, the Regierungsbezirk, the traditional umit of
state administration in Prussia and Bavaria, has been retained in
the British and U.S. zones and, in the British zone, 1t now serves,
m addition, as an economic control unit (Bezirkswirtschaftsamt),
but 1t has been abolished in the Soviet zone. On the next level,
major towns (roughly equivalent to county boroughs) and
Landkreise (county districts) have again elected local parhaments
which exercise control over the executive and, by comparison with
the former state of affairs, have received greater independence. As
to the position of the executive, the differences between the zones
have been analysed 1n the previous section.

Another difference of considerable mmportance persists. For

8 See above, Chapter 5.
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many years 1t has been a major German administrative problem
whether the different admunistrative functions shonld, on the
regional level, be concentrated under one authority (Einkeitsver-
waltung) or whether certamn functional munistries such as food,
labour, economics, social nsurance, should have therr own
executive apparatus on the lower levels. Under the Nazi regime, the
matter became complex and confused beyond comprehension.
Various Naz: leaders attempted to build up their own admunistration
and sphere of influence from top to bottom. The food
admimstration was organised separately on corporate hnes. In the
result, the admmistrations for food, labour, social insurance,
housing, were controlled functionally all the way down, while
economc control was daivided between three rival organisations. ®

The complete collapse of central authorities compelled the
concentration of funetions on the regional levels, but the gradual
development of zonal and bi-zonal authorities m the West has again
confused the picture. In the Soviet zone the picture is reasonably
clear All functions are concentrated in the Land government whose
various ministries exercise supervision all the way down The
zonal authorities in Berhn are gradually developing, in preparation
for exther a German or a Soviet zone government In the British and
US zones, on the other hand, much of the organisation of the Reich
Food Estate has been retained. The vital functions of food and
agriculture, power and transport are controlled on a zonal or
bi-zonal basis and the Land admmistrations are by-passed. Ths 18
1n contradiction to the other trend of making the Land the centre
of the new constitutional and admnistrative structure of Germany.
In this, as m so many other fields, the signs of various confhcting
policies msufficiently adjusted to each other, are evident When
the new Lander were constituted, with fully fledged mmstnies, many
of the ministries were 1 search of functions.

In these eircumstances the solution attempted in the field of
economic admimistration in the British zone, prior to the bi-zonal
fusion, remains as the only reasonable one. It 1s based on the
recogmtion that the necessary planning and directing powers must
lie clearly and unambiguously wmith authornties above the Lander—

9 See above, pp. 14-16.
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zonal, bi-zonal or national. Af the same time, regional planning
implementing the general policy of the directives and the executive
apparatus must reside in the Land for all functions. The confused
system of the Nazi regime could work only because of the iron
discipline exercised through the one party system and the concentra-
tion of all police power in the centre. )
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DEMILITARISATION AND DENAZIFICATION

IN accordance with the decisions of the Potsdam Conference, the
Control Council was charged with both demilitarisation in the
technical sense and the more complex process known as De-
nazification. The former was essentially a technical task, though
one of great magmtude.” The direction was clear. It was nothing
less than the complete depuhtansation of Germany, includihg the
dissolution and liguidation of all remaining German armed forces
and para-mulitary orgamsations. Together with this .went the
complete destruction of all weapons and disarmament of the German
population collectively and individually.l The Report submutted
by the Control Council to the Moscow Conference of Foreign Ministers
{(March and Apmnl, 1947) shows that this task has been essentially
completed. A Control Council Directive of 1945 laid down the
procedure for the disbandment of the German forces, and Law No. 34
of August, 1946, declared all German Armed Forces, military schools
and organisations as well as all organisations or groups hable to
maintain military traditions, to be illegal. One point of difference
remained between the Soviet delegation and the Western delegations
The Soviet delegation sharply criticised the retention of 93,500
prisoners of war employed as such in the western zones, ever 80,000
of them 1n the Bntish zone. The Sowviet delegation therefore did
not agree that all German malitary formations had been completely
dissolved, as these prisoners were orgamsed and disciphned on
mulitary lines. The British also maintained a few flotallas of German
mne sweepers for the clearing of mines, with the status of * disarmed
former members of the German Navy.” The Western alhes, on
the other hand, cnticised the failure of the Sowiet Government to
give details of the vast number of German prisoners of war retained
in Russia and the absence of information as to their employment
or orgamisation, 12

1 See Declaration Regarding the Defeat of Germany, Appendix, p. 209 ef seq
1a There 1s no doubt at all that the groups of prisoners employed in the Bntish
zone are not doing any work or traimng of a mahtary character. They carry

( 110 )
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On the whole, however, the problem of technical demmhitarisation
appears to have been solved and allied disagreements in this field
are small compared with most other fields of military government.
In this field at least purpose and direction were clear and the lesson
of the many loopholes left by the Versailles Treaty has been learnt.
Any technical and moral remihtarisation of Germany will, this
time, not be the consequence of lack of allied thoroughness and

control, but the result of allhed conflicts and a new nationalist
resistance movement.

It is far different with the novel and immense problem of
denazfication. The relevant directions of the Potsdam Agreement?
were: firstly the destruction of the National Socialist Party and all
its affihated orgamsations and institutions; secondly, the abolition
of all Nazj legislation; thirdly, the arrest and trial of war criminals
and other influential Naz leaders, supporters and high officials as
well as of ‘ any other persons dangerous to the occupation or its
objectives ’; fourthly, the removal from public and sema-publc
office and from positions of responsibility in important private
undertakings of all members of the Nazi Party other than ‘ nominal
participants * and all other persons hostile to allied- purposes. ~

out special work under Bntish superwision and s large number of them are
organised as drivers, woodcutters, etc, They wear a kand of unuform but without
any mihtary mmsignia. It 1s, however, dafficult to see why i1t was necessary
to mamntain these formations at sll 1n eny status other than purely civihan, mn
particular the retention of a imuted number of German officers with their former
rapk and a measure of disciphnary supervimion over such groups was apt to
lead to musunderstanding. Firstly, it gave nse to many wild rumours among
Germans about the revival of armed formations by the British to fight n a
future war against Russia. Secondly, 1t preserved a certain muhitary barrack
atmosgphere which waa resented by many of the Germans themselves Mr. Bovin
at Moscow nightly undertook the early dissolution of these groups. This might

. equally well have been done a year earher. The susprcion that selected groups
of German pnisoners of war in Russia associated with the names of Field-Marshal
von Paunius and General Seydhtz, both captured at Stalingrad, are used as
mikhtary and pohtical shock formations'by the Russians seems unfortunately
to have much more foundation Among Germans rumours to this effect abound
A report from Berlin in the News Chroncle of May 13, 1947, tells of a Commumst
Party meeting at Hanover when two members of the Seydhtz Corps spoke of
therr function of acting together with the Russians as German patriots and as
communists. The same report states that nearly 100 former German officers
are now I positions of importance in the Russian army. In May, 1947, German
papers (other than Russian controlled) published more circumstantial sccounts
of the enhstment of numerous German officers in the Rusman army These
reports are supported by statements from indinidual Germans regarding
mdwwidual members of thewr fanubes On another cnticism, namely thewr
failure to destroy German warships, the Russians gave way at Moscow.

2 See Appendix, p 261.

.
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The institutional and organisational implementation of these
directives was a matter of clear-cut and radical measures. In the
Western zones, Law No. b of the Supreme Commander abohshed
the Nazi Party and 1its affiliated organisations. This was later
superseded, for the whole of Germany, by the Control Council
Law No 24 of October 10, 1945. The main problem now is that of
effectively preventing the revival of any Naz1 or militanist organisa-

. tions. This is done partly by certain restrictions on the freedom
of association and above all by the constant supervision of the
Intelhgence stafis of military government.® While the destruction
of Naz organisations does not present any major problem of legis-
lative measures but only one of effective admnistration and’intellr-
gence control, another aspect of denazification, which touches the
hfe of practically every German, s probably the greatest single
problem of alhed muhtary government; it is the question of method
and extent of sanctions applied against individual Germans for
their personal affihation with the Naz regime, ranging from tnal
for war crimes to dismissal from positions either public or private,
confiscation of property and minor disabilities in the exercise of
civic rights.

Chapter 1 has descnibed the umque problem set to the allies by
the penetration of Nazism into all parts of German life, pubhc and
private Alhed policy was dictated by the desire to reverse the
process as far as humanly possible. Nothing sumlar had been
attempted before, pever had a particular political system been the
declared enemy and never before had any political system aflected
the life of a big people in so many aspects. If the Nazi regime had
intended to make things as complicated as possible for the alkes,
it could not have chosen a better method. Since considerable
numbers of Germans had been courageous enough not to jomn any
Naz orgamisation despite all pressure, and many of them bad even

# The greatest measure in this field so far has been the operation * Selection Board *
begun on January 23, 1947, which was imtiated 1n the Bntish zone, in full
co-operation with the U 8. authonties and, to a far smaller extent, with the
French and Sowiet sauthontiea The object of this operation was the
destruction of 8 number of orgamsations described a8 having the avowed am
to lead the Wostern powers against the US S R. with the specific aums of
reviving German pulitansm, stoppmmg disarmament and reparations sod
recovening East Prusma and Silesia. The result of this operation was the arrest
of a very considerable percentage of the leaders of the movement



DEMILITARISATION AXD -DENAZIFICATION 113
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undergone torture, imprisonment or concentration camp for the
sake of their behefs, 1t seemed at first sight possible to sort out black
Jfrom white. Only gradually did the infinite complexities of the
problem become apparent: the deliberate mixture of pohtical
martyrs with ordinary criminals in concentration camps and
prisons, the accident or luck which had enabled many officials
to stay out of Nazi organisations while colleagues in other mimistries
with the same convictions were subject to much greater pressure;
the difference in the political significance of the vast number of
Naz:i orgamsations, the fact that many who had never been party
members—such as numbers of industnalists or factory managers,
professors and journahsts—helped the Nazi regime more than many
party members, finally, the fact that many, uader the cover of
party membership, had actively worked against the regime.

The first measures were relatively simple. All the allies arrested
major Nazi functionaries if they could get hold of them. They
further proceeded to arrest leading industrialists and economic
leaders. Some of these were subsequently prosecuted as war
criminals. Even in this limated field, differences soon began to
emerge between the alhes. The British, American and French
have so far preserved, in 1its essentials, the social and economc
system which they found. They have eliminated many of its most
objectionable features, but hardly touched the foundations. They
have not, for example, transferred to any considerable degree
management and control from the employers and managenal class
to the workers. Consequently they were fiom the beginning
faced more acutely with the dilemma of either arresting or at least
dismassing practically the whole of the industrial managenal class
because of their close association with the Nazi regime, or of
sacrificing justice to the necessity of restoring the rudiments of an
efficient economic life and administration. The Russians, on the
other hand, were far less encumbered by such considerations, as
they have transferred the keys of economic control to a new
managetial class drawn largely from engineers, foremen, technical
employees.

The Russians have avoided the infinitely complex and elaborate
machmery of denazification which the British and American and,

F. 8
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to a lesser extent the French, authorities have bwlt up. In this
as 1 other respects, they have relied on the action of their German
political trustees, in particular on the action of local party
commttees, works councils, trade umions The British and
Americans, on the other hand, worked out an elaborate system of
pubhic security and intelligence screening and set themselves no less
an objective than the complete combing of the entire German
population The Americans were foremost 1n applying this system.
The Brnitish followed more cautiously and with less conviction.
Throughout Germany the ° Fragebogen ’? became the most im-
portant single document in the hfe of the average German Itisa
questionnaire designed to assess the degree of Nazi aflibation of
the person concerned down to the utmost possible detail. This
‘ Fragebogen’ has been completed by the vast majority of Germans, 4s
and by a large proportion of them many times, as they changed over
from one occupying power or from one employment to another.
It has to be completed by every official, by every person wishing to
retain or to take up any position of even the most modest 1esponsi-
bility—+that 1s, other than entirely unskilled labour, it has to be
filled by anyone owning property or wishing to participate in
public actavity of any sort More than that—a manufacturer
wishing to buy a lorry must fill a Fragebogen.

The more systematic the procedure, the more irresistible became
the conclusion that the original 1dea of removing anyone who had
been in some way associated with the Nazi Party or another Nazm
organisation was incapable of execution. Three principles gradually
emerged. the first was the necessity of distinguishing between
active and nominal Nazs, the second was the necessity to transfer
the judgment on the degree of Nazi sympathies and affibations
exhibited by auny one person to bodies of German ant1-Nazis rather
than to mulitary government officials unacquainted with the
mtricacies of the German system and with the experiences of the
Naz1 regime The third—a concession of justice to utiity—was
the need for the temporary retention of certamn officials hable to
dismussal but indispensable for the economy of the country.

The introduction of these new principles took well over a year,

1 See Appendix.
48 By January 1, 1947, over 11,600,000 persons had filled Fiagebogen in the U 8.
zons, & e., over two thurds of the population.
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and 1t meant the re-screening of large numbers of people for the
second or tlurd time.

The present network of legislative and administrative measures
in the field of denazification is one of the most complex aspects of
military government and 1ts explanation in detail would take a
book by itself.

The general legislative basis is formed by two Control Council
Directives. The first, of January 12, 1946, 5 lays down the principles
for the removal, from office and from positions of responsibility, of
Nazis and persons hostile to allied purposes. It gives a general
defimtion of the formula first used in the Potsdam Agreement of
¢ Nomunal participation in Nazi Party activities > and of ‘ Hostality
to alhied purposes.” Above all, 1t defines the terms * Public office,
semi-public office, position of respounsibility,” etc. As a result, no
fewer than ninety-nine categories, covering the whole of mulitary,
pohfycal and economic hfe enumerate the ranks and positions
which are a ground for compulsory removal from office or employ-
ment. To take a few examples which have been of particular
practical significance: all civil servants are hable to compulsory
removal who, whether party members or not, had a rank higher
than ° Referent’ 1n any mmistry after January 30, 1933. Since
‘ Referent ’ does not denote a specific rank but a general function
broadly equivalent to that of an assistant principal in the Bnitish
Civil Service, practically anyone with any position of even moderate
semionity had to be placed 1n a category of compulsory removal.
It mcluded above all numerous officials who refused to join the
Nazi Party but were absolutely indispensable, and therefore retained
their former rank without receiving the promotions they would
othermse have had as a matter of course. Another category of
sumular importance included, among compulsory removals, all
leading officials down to business managers of the economic organisa-
tions of industry, and all senuor Judges and pubhc prosecutors. All
these removals were independent of party membership and based
upon the position as such.

There are, however, two 1important savmg clausesn the Directive.
It authorises the review of cases by military government authonties

& See Appendix, p. 308.
8 (2)
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‘ when there 1s positive evidence, supported by investigation, that
an individual 1s not more than a nominal Naz1 and 1s not a mulitanst
and 1s not hostile to the allied cause.” In such cases he may be
retamned 1n office. Secopdly, the zone commanders have authority
to postpone the immediate removal of an individual where his
temporary retention 1s essential in view of the urgent necessity for
the maximum production of food and other economic necessities
not only for German economy but also for that of other European
countries,” provided that the individual was not more than a nominal
Nazi Al four governments have made the utmost use of these
clauses, faced as they were with the desperate dearth of trained
personnel in all branches It 1s with the help of these clauses that
numerous food officials from the Rewch Food Estate have been
retained, while all four powers have enlisted the services of promunent
Nazi technicians and scientists.

A further hst of °discretionary removals’ gives twenty-two
categories of persons, who, by wvirtue of mmnor associations, are
hable to dismseal if they were more than nonunal participants m
Nazi activities. The most mportant category m this hist consists
of nommnal members of the Nazi Party who joined the party after
May 1, 1937. This date was an American invention of very doubtful
value. In the civil service, a law of 1937 made wmembership
of the Naz Party, if not a compulsory condition, a very much stronger
element 1 the training and career of a civil servant Otherwise
the date 1s a purely arbitrary one, and experience has shown that
many Germans who jomed the party mn the first flusb of msgmded
enthusiasm were better characters than many who joined 1t after
1937 with thewr eyes open.

The implementation of these provisions with all its gigantic
apparatus of ‘ Fragebogen’® examinations and re-examunations
was left to the mulitary government authorities of the zones, operating
usually through two branches, the Pubhc Safety Branch as well
as, in the case of semor appointments, the Inteligence Branch.
The Directave also stipulated that any retentions of Germans, after
full examination, in implementation of this Directive, should be
provisional only.

A second Control Council Directive, No. 38 of October 12, 1946,
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lays down the principles for ®the arrest and punishment of war
criminals, Nazis and militarists and the internment coutrol and
surveillance of potentially dangerous Germans.’ Its main im-
portance lies in the establishment of five principal categories of
persons: (1) major offenders, (2) offenders (activist, militarist and
profiteers), (3) lesser offenders (probationers), (4) followers, (5) per-
sons exonerated. The Directive then proceeds to define in detail
the activities which justify the placing of any German into one or
the other of these categories. The definitions go partly by a general
description of activities, partly they take the automatic test of
importance of certain organisations. The Directive finally laid down
the sanctions to be imposed on the different categories, ranging from
death (for major offenders) to minor restrictions on activities and
freedom of movement in the case of followers.

Thirdly, a Control Council Law, No. 10 of December 23, 1945,
dealt specifically with the tral of war criminals. The implementa-
tion of these three Control Council measures in the different zones
has been far from uniform.

Control Council Directive No. 24 had placed the responsibility
for denazification entirely in the hands of the military government
authonties. All four Powers proceeded, in the course of 1946, to
establish German denazification panels. German denazification
committees, constituted from these panels, were to examine the
actual activities and Nazi affihations of persons whose positions were
in doubt. The Americans made the regulation of denazmfication
the object of the first major law to be passed by the Landerrat of
their zone. The three states of the U.S. zone, on March 9, 1946,
passed an identical law agreed between them and approved by U.S.
mibitary government, which established the very five categories
later mcorporated in Control Council Directive No. 38, but at the
same time established denazification chambers on two levels, under
the Ministry for Political Liberation. These quasi-judicial bodies
were given full powers to prosecute, call witnesses, take evidence
and pass verdicts. The chairman has legal qualfications and the
other members are to be taken from different professional groups.
The punister has the right to cancel decisions after they have gone
through the appeal tribunal. U.S. muhtary government has no
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direct function in the whole of this procedure It confines itself
to reports by safety officers on. the operations of the measures
taken under the law The law 1s a strong token of the U 8. policy
of regarding the new German authorities as the full trustees of
military government

The Soviet military government also orgamsed denazification
comrussions on all levels, composed of the representatives of the
permitted pohtical parties, trade uwmons and other anti-Fascist
orgamsations, The highest denazification authority is the president
of the Land, who acts as an appeal authonty, and overall supervision
18 exercised by the Soviet military government. In the French
zone there 1s a French State Commuissioner for Denazfication
supervising German denazification panels.

The 1mplementation of Control Council Drrective No. 38 led to
a further complex procedure in the different zones. War criminals
are 1n a category by themselves. In all zones they have been
made subject to tnal by allied military tribunals, at the prosecution
of the Advocate-General or the equvalent mihitary legal officer.

It 1s the categorisation and trial of the other categories of Nazis
which has necessitated further complex machinery The British
authorities established a detailed scheme of categones and sanctions. 8
At the same time they put the responsibility for most categorisations
m the hands of German tribunals. Persons m category 1 (war
criminals) remain interned until due for trial Of the major
offenders (category 2) most groups (series 6-16 1n the table) are
classified by British Review Boards. The others are classified by
German tribunals Categories 3, 4 and 5 are classified by German
denazification panels From the German tribunals there 1s an
appeal to German appeal tnbunals From German denazfication
committees—which are mainly concerned with the denazfication
for purposes of employment (already discussed above)—there are
appeals to German Review Boards.

¢ Zone Executive Instruction No. 54 subdivides the five main categories into
twenty-three groupa (Naz: leaders, officials, industrnialists and scientists, profiteers).
Sanctions for msjor offenders compnise death or 1mpnsonment and total
forferture of wealth, for offenders, internment and control of hterary actimties,
forfeiture of wealth or fines, for lesser offenders, pohtical and employment
restnictions, for followers, melgibihity to political office, and movement
restrictions  Persons in the first three categories have their accounts and property
blocked



DEMILITARISATION AND DEXAZIFICATION 119

In the Soviet zone, on the other hand, the procedure under
Control Council Directive No. 38 appears to be entirely in the
hands of the Russian military government authorities.

Enough has been said to show the overwhelming importance of
denazfication, both in the machinery of muhtary government and
in the life of the average German A double threat hangs over a
vast proportion of the German people, including probably at least
one member of every farmly: the threat of disability imposed
by classification under one of the categories (other than the category
of exonerated persons); and the threat of dismussal from employ-
ment other than purely menial work because of affihation with the
Nazi regitme. As the original application of the hundreds of cate-
gories proved utterly inapplicable and led every one of the mihtary
governments to more or less open subterfuge, the later measures
described above provided for greater elasticity through escape
clauses and the interpolation of German denazification commttees
which take evidence on the conduct of the examinee under the
Nazi regime.? As a result, the number of people actually retained
1 employment is far larger in all zones than would follow from a
strict appheation of the original directive But the threat of un-
certainty and denunciations remains and has a paralysing effect. With
every new modification of the procedure new questionnaires were sent
out Moreover, a change of authority or orgamsation usually led to a
renewal of the denazification process. Thus the establishment of the
bi-zonal agency meant a new bipartite review of denazification.
The greater danger of removal of persons from pubhe office has
more and more discouraged able executives from accepting pubhe
positions. With the vast number of authorities mvolved, there
cannot possibly be umformuty of treatment throughout the zones
or even the different parts of the zones. According to necessity
or inchinations of the different mihtary government authorties and
the German denazification committees, persons of the same quahfi-
cations or disabilities may receive very different treatment. Lastly,

7 Active anti-Nazis, Jews and half-Jews arc overwhelmed with apphcations for
purification certificates, popularly known as *Perml’' teste They are also
eagorle sought as business partners or transferees by business men with &
doubtful record
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the German denazification committees and tnbunals have begun
to operate at a time when the ongmal enthusiasm for depazification
has been largely replaced by a wave of disgust and eynicism among
the Germans Thisis sometimes mixed with fear of eventual revenge
by those who have been found wanting by a denazification commttee
or tribunal More Germans than one would wish to reckon with the
possibibity of a new nationalist regime. For a variety of reasons the
majorty of German denazification bodies tend to exonerate most
of those who appear before them On the other hand, leftists still
feel that too many survivors of the Nazi period are retamned n
managerial positions because of their alleged technical indispensa-
bility. This feeling would be greatly lessened if trade umons and
other organisatiors had generally a greater share 1n the manage-
ment of public affairs

Another aspect, the seriousness of which 1s apparent from the
table given below, 8 18 of equally grave significance though it affects
only a hmited proportion of the Germans. As a consequence of
the arrest and detention of all those who were considered as being
particularly closely associated with the Nazi regime, either by
virtue of their political activities or by virtue of thewr position in
publiec Iife, many ten thousands are still detained without trial 1n
all zones As the arrests were determuned by automatic categories
and not by mdividual guilt, the detained include many persons such
ag semor judges, whose comphicity with the Nazi regime 1s essentially
a passive one, that 1s failure to resign office or to undergo prosecution.
Such collective measures were justafiable for a hmuted duration
Detention without trial after two years, however, 1s not compatible
with the professed restoration of the rule of law and the professed
abolition of Gestapo methods The hardships and mnjustices endured
by many Germans are child’s play compared with the mlhons of
Russians, Poles, Jews, Frenchmen and Germans who endured death
and torture without even the shadow of justification. However, in
this, as in any other field, the measures stand to be judged by allied

8 The figures given below, p 332, show that the Americans were onginally the
most radical in automatic arrests, but, bke the British, they haq released nearly
half thoso onginally mterned, by January 1, 1947 The Russians have released
only one-eighth., Surpnsingly, only mn the Biitish zone the detentions
mnclude a large number of high officials.
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objectives and standards and by the purposes of the mulitary
occupation of Germany, not by Nazi standards.

Two factors make the denazification procedure second only to the
economic problem in sigmficance and urgency. One 1s that the
verdict, especially as regards retention in employment 1s, for the
individual concerned, hardly less than a matter of Life and death.
Anyone who has been finally categorised as unfit for any position of
responsibiity (which includes foremen) can no longer hope for any
other occupation than clearing rubble. This is a particularly grave
consequence for those who came forward for public office and who,
after removal from public office, are in a much worse position than
before. Secondly, the decision on swtability for employment,
which 1s as decisive an interference with indimdual Life as imprison-
ment, 1s 1n the hands of a multitude of allied and German adminis-
trative bodies, with 2 moderate admixture of judicial elements. This
again was inevitable in a transitional emergency and m view of the
vast numbers involved But here agamn, what was justified at
first is becoming objectionable after two years of occupation.

What 1s the general effect of the welter of denazfication
measures which has employed thousands of military government
officers and probably affected every single German famuly in at
least one of its measures ? To follow the traditional procedure
of former wars and leave the internal government system un-
touched would have made nonsense of the professed purposes of
the war and 1t would have been extremely dangerous. The genuine
alternatives were between the swift and radical ehmnation and
prosecution of the upper herarchy of Naz leaders, including the
leaders of industry while leaving the rest of the population i peace
and the method actually adopted of combing the entire population.
The majonty of those who have had practical experience in military
government probably feel to-day that the former alternative
would have been the better one. It would bave meant the recog-
nition of the fact that there 1s a degree beyond which the categonsa-
tion of a people of nearly 70,000,000 into gwlty and innocent 1s a
sheer practical impossibibty. It would also have meant the
realistic recogmtion that under the pressure of a modern government
equipped with all powers of compulsion, the average person will
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yield to pressure rather than sacrifice his own existence, or the safety
of his farmuly There can be few, with any experience of denazifica-
tion problems, who have not seen, time and again, the inexorable
logic with which a person—unpolitical or even unsympathetic to
the Nazi regime—was driven into one of the ninety-mine categornes,
and has asked himself. What would I have done? The Brtish
at first mnclined towards an elastic view The Amencans, with
their love of comprehensive schemes and defimte prnciples,
always pressed for complete and systematic categorisation and
denazification The French have not paid any excessive attention
to the whole problem They have often been ready to employ
able officials provided they were wiling to collaborate whole-
heartedly with the French Admimstration ?

The Russians have never tired of accusing the Western powers
of insufficient denazification; but they have beeun careful to avaid
the complex and never-ending process in which the British and
Americans are caught as 1n a giant spider’s web. Instead they have
adopted two relatively simple devices of leaving the matter largely
to the German orgamisations which they trust politically, and of
opening the door to ex-Nazis by easy admussion mto the Sociahist
Unity Party.l

In yet another respect, Soviet methods differed from those of
the Western alhes When the Naz regime collapsed, there was,
even m docile Germany, a spontaneous movement for popular
justice against Nazi leaders of different descriptions The Sowiet
did not interfere too much with such spontaneous movements.
The Brnitish and American authorities firmly and ruthlessly dis-

? During the Summer of 1945 the French admunistrations of South Baden and
South Wuerttemburg were eager to employ senior officials whom the Amernicans
bad dismissed from thewr administrations in the Northern parts of Baden and
Wuerttemburg.

1 This device has naturally been used by many Germans The reasons are very
much the same as those which induced many, under economic pressure, to jomn
the Nazi Party. There 1s also an affinity of radicalism and intolerance which
has always made the interchange between Nazi followers and Communist
followers easy, even in pre-Nazi days There 1s finally a certam type of
mtellectuals with unstable judgment who are eager to embrace a new faith and
to delude themselves about 1ts meanmng One notices smong the present
prominent academicians in the Soviet zone a certain number who idealised the
Nazi movement and who, with the same lack of political instincet, now ideabae
the Commumst Party
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couraged any such measures.2 Qutwardly, this was an assertion
of the rule of law, but 1t cast an even greater burden of doing justice
upon the allies The vast majonty of German anti-Nazis agree
that the first alternative, of dealing swiftly and ruthlessly with a
Limited number of Nazs, coupled with milder measures such as
fines agamst the multitude of lesser offenders, would have been
preferable. But 1t would be idle to deny that to have left the
large numbers of managers, foremen, labour office or food officials
undisturbed in their positions, would have created widespread
anger and confusion. It was a choice between two evils.

Takmg all these partly conflicting factors into account, what
would have been the reasonable alternative ¢ After close expenience
of the worlung of denazfication, and after discussion with many
allied officers as well as German anti-Nazis, my conclusions would
be as follows —

(1) The categones of compulsory removal should have been
Limited at a much lgher level than was adopted, thus reducing
the number of cases under review. This would have greatly
reduced the need for escape clauses and the necessity, for all four
powers, to retamn or use many persons who were, theoretically,
unemployable.

(2) The often endless repetition of denazification procedure—
almost every German of any prominence has filled the Fragebogen
at least six times—should have been reduced.

(3) The vast majority of Germans included in the lesser categories
should have been fined as a contribution to the wictims of Nazi
persecution or to other public purposes. This would have been
far preferable to lasting disabibity.

(4) In the many cases where a person could be shown to have
denived matenial profit from the persecution of an anti-Nazi,
reparation should be made, by transfer of stocks or other means.®

2 I watnessed myself the arrest and tnal in the British zone of persons who had
attetmnpted to shoot a notornious Nazi leader

2 A moderate measure to this effect was 1ntroduced 1n the British zone at the
end of 1846, at the request of the German Zonal Ecobomuc Admmstration.
It provided Jews and anti-Naus starting or re-starting m busmess should have
first claim on stocks of commodities of those who, 1n & more specifically defined
way. bad been Nam profiteers.,
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(5) Whule all thus would have greatly reduced the necessity for
the complex review machinery, the review procedure actually
adopted could have been applied to cases where anyone victimsed
wished to prove that he was an active anti-Nazi, despite appearances
to the contrary

Psychologically far more essential, in the view of many whe
worked in military government in the early days of Spring and
Summer, 1945, would have been an energetic constructive policy
of putting decided ant1-Nazis into all responsible posts It 13 1
this respect that the Western powers at any rate have been grievously
slow. The average mihtary government and Control Commission
officer inchned only too often towards a safe mmddle road. The
respectable nondescript civil servant or former business acquaintance
seemed preferable to the rugged workman or to the pohtically
persecuted During the first six months, examples abounded of
appowmtments to higher pesitions bemg given either to colourless
civil servants or nationahist reactionames who just evaded the
description of Nazi in the narrow sense  Gradually, most of these
psychological blunders have been cleared up, but the psychological
moment has been miussed In the Soviet zone things have often
gone to the other extreme. The ex-concentration inmate, the ex-
communist, or trade unionist, was given office regardless of experience
or quabfication The dearth of poltically acceptable capable
administrators in Germany is terrible  But even now the preference
at least 1n American and British mihtary government is for the
colourless cival servant which often means the disguised conservative.
Coupled with this 1s a marked dismchnation of both Britash and
U 8. mulitary governments to give the orgamsed workers movements
an effective share 1n management. In the British zone, this 13 now
gradually lessening, owing no doubt to imfluence from the Govern-
ment at home. Of the whole of the Bnfish zonal admnmistration
estabbshed during 1946, only the economuc admunistration was
entrusted to a Social Democrat with a positive anti-Nazi record
{(Dr. Agartz).4 This cannot happen any longer, since the Land

4 Tt had started with the appomntment of a leading nationalist industnialbist and
former wvice-president of the Reich Association of German Industry, Mr.
Abraham Frowemn.
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administrations are constituted on a pariamentary basis and the
bi-zonal agencies consist of Land nominees.

But it is now too late to recapture the psychological opportanity
of the first six months, nor is it possible now suddenly to stop the
complicated denazification procedure. It would create a lasting
sense of grievance with the millions who have gone through the
procedure, against those who have been lucky enough to escape.®
The hine now taken is in the circumstances the only possible one:
a definite time limit to speed up and complete pending procedures,
and an end of recrimination after that.®

On August 17, 1947, Marshal Sokolovsky announced that, in the
Russian zone, ordinary members of the Nazi Party would henceforth
have full political and eivic rights. The denazification process
would be confined to war criminals, active Nazis and members of
criminal organisations. The announcement claims that land reform,
socizlisation and the punishment of war criminals in the Ruossian
zone had made this development possible.

In its recognition of the futility of denazification, as hitherto
practised, this dramatic measure is characteristically bold and radical.
But 1ts timing and method suggest that the Soviet military govern-
ment has two wider political objectives in mind.

In the first place, this unilateral step emphasises, with possibly
deliberate contempt, the split between the allies and the indepen-
dence of zonal government. In the second place, it is an open bid
for the support of the ‘small man,” of the unpolitical citizens,
mullions of whom will be suddenly free of fear and uncertsinty.
Without question, the S.E.D. will now launch a new drive for mass
membership, using the propagandistic effect of this measure on the
small ex-Nazi. The Western allies will certainly be compelled to
revise their own procedure to mitigate the effect of this Soviet
measure.

% Both in the Bntish and U S zones, the Zone Commanders bave durected that
persons born after Japuary 1, 1919, should be exonerated unless shown to be
particularly dangerous (Bntish zone) or to be a major offender or offender
(U8 zone) In the U S. zone, the same apphes to persons with a yearly income
(an 1943 and 1945) of less than 3,600 R M and taxable property, in 1945, not
exocceding 20,000 R M. The underlying theory is that such persons could mot
have protited from the Nazi regime. The same treatment i1s accorded to more
than 50 per cent. disabled persons.

§ In the coal industry, denazification has been practically hquidated A Bntish
press statement makes 1t clear that eategonsation must not lead to the disnussal
of anyone employed 1n the industry since October, 1946



CHAPTER 8

POLITICAL RECONSTRUCTION

Tae Directives of the Potsdam Agreement enumerated among the
purposes of the occupation of Germany *‘To prepare for the
eventual reconstruction of German pohtical hfe on a domocratic
basis and for eventual peaceful co-operation in international hfe
by Germany . > Further °All democratic political parties
with rights of assembly and of pubhe tasks shall be allowed and
encouraged throughout Germany, 1epresentative and elected
principles shall be introduced mto regional, provincial and state
(Land) administration as rapidly as may be justified by the successful
application of these principles in local self-government’ All four
powers may rightly claim to have done much towards the implemen-
tation of this Directive. On the surface, they seem to differ only on
the speed but not on the principles of democratic political recon-
struction But under the surface, the deep-seated differences of
method and policy between the allied powers are reflected 1m the
political structure of the zones

The two-fold but inter-related task was that of a reconstitution
of free organs of political opmmon coupled with the traning of
Germans—used for twelve years to one-party and dictatonal
government—in the free actimties of democratic citizens

The principal method of reviving democratic politzcal hie 1
Germany has been the restoration of freedom of speech, of the
freedom of public meeting and association, and, above all, the re-
construction of pohtical parties. In accordance with the Potsdam
Agreement, all four powers have proceeded to giant the necessary
permussions, subject to allied secunity and the prombition of any
revival of militarism or national socralism. This meant restiiction
of the freedom of criticism 1n meetings and press, and the refusal to
permut any openly conservative or nationalist parties. A significant
advance towards fuller freedom of critieasm was Control Council
Directive No. 40, of October 12, 1946, which permitted criticiem of

¢ 126 )
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German polbtics, comment on allied policy in Germany, and the
republication of political articles on Germany from the foreign
press. A glance at German papers shows that full use is being made
of this relaxation. Indeed, any continued prohibition of any
criticism of the allies would bhave led to intolerable tension in the
present worsening situation.®

The occupying powers have redeveloped the German press mainly
according to party political lines. The four major parties {in the
Russian zone, three) each are responsible for a number of newspapers.
The British and Americans also publish one newspaper each, under
their own auspices. As the newsprint shortage is great, and, in the
British zone, desperate, circulation is determined by licences, in
proportion to the strength of the parties. The Americans and French
have developed regional newspapers run by comrttees composed
of one member of each of the major parties, and opening their
columns to different pohtical views. But in the French zone the
major papers are now developing more and more according to
party hnes. The newspaper supply is everywhere far short of
demand, except in Berlin, where the conflicts between allied
policies have produced a relative abundance and a competition
between papers sponsored by the four different powers. They
are increasingly mouthpieces of different allied policies. The
Russians have even forbidden the sale of newspapers from the other
sectors in their own. On such matters as Russian deportations, or
Bntish and American support of capitalists and Nazs, allied
conflicts increase the traditional bitterness of German polemics.1a

The central problem of political reconstruction was the
formation of pohtical parties.

Under the Wemmar Republic, the greatest possible freedom of
opimon and political organisations had been accompanied by a
disastrous display of factionahsm which, 1n German history,
alternates with excessive discipined umfornuty. A large number
of small parties often stood for httle more than a specific sectional
waterest such as house owners or vine growers. The formation
of such groups was encouraged by the proportionate election
1 Freedom of critiaism 18 now hardly restrnicted 1n the British and U 8. zones,

1in the Soviet gone, cnticism of Soviet and S E D policy 1s dangerous, 1n the

I'rench zone, certain subjects are stniotly excluded (See above, p 28 )
18 Ap gasessment of the dutforent papers 1s not possible wathun the scope of thus book.
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gystem which enables small parties to gather enough votes for at
least a few seats. A very small party could often exercise a
disproportionate influence on the government through the instabihty
of coalitions and the necessity for larger parties to bargain for
support Both military government and pohtically mature Germans
aimed at the removal of such dangers from the new political hie of
Germany, but they chose different methods

From the Summer of 1945, all four powers proceeded to permit
certain political party orgamsations. This inevitably had to precede
the holding of elections. The parties first formed an organisational
nucleus and took the first halting step towards democratic hfe, by
representation on nomnated councidls The Soviet mulitary
admitustration, 1o an OQider of June 10, 1945, granted permission
for the formation and activity of anti-Fascist parties ° whose
objective 1t was to finally exterminate the remnants of Faseism and
strengthen the principles of democracy and civil hiberties in Germany
and the development in this direction of the mtiative and self
activity of the wide masses of the population.” The U 8. zone was
second, with the pernmussion of party orgamsations on a district
basis, 1n August, 1945, and, on a zonal basis, 1n February, 1946. Both
the British and the French mubitary governments permitted party
o1ganmisations by Ordinances issued 1n December, 1945. All four
governments naturally imposed the condition of an anti-Fascist and
democratic character and discouraged, though by different measures,
the formation of sphnter parties. As a consequence, four major
parties emerged in all zones the Social Democratic Party, the
Communist Party, the Christian Democratic Union and the Iaberal
Democratic Party 2 Of these four major parties, three corresponded
broadly to well-known political parties i other countrmes The
Social Democrats, like their predecessors under the Weimar
Republic, cousider themselves as the heiurs of the Second Inter-
national, and their objectives are very simular to those of the Labour
Party in Gieat Britain. But the particular social situation of
German big industry and the reminiscence of twelve yeais of ruthless
2 The names of the same party are not always identical in the dufferent Lander.

The Laberal Democratic Party i the US zone, for example, has a different

nnmie m each of the three Liander The Chnstian Derniocratic Umion 1s called
the Chnstian Sorialist Union in Bavana
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suppression of all working class organisations gives its programme a
‘sharper emphasis on sociahsation and the participation of Trade
Unions and other working class organisations in the control of public
hife. The Communist Party closely follows the programme of the
Communist parties in other countries; but in Germany it 1s faced
with the particular problem of reconciling its traditional ehampion-
ship of Soviet policy with a pohcy aceeptable to the German masses
in their present situation. The conflict has been particularly evident
i the sumultaneous but irreconcilable objectives of communist
propaganda for a re-umted Germany including both the Saar and
part of the terntory ceded de facto to Poland, and their faithful
acceptance of Sowviet policy even if it means acceptance of the
Oder-Neisse Iine. Yake therr comrades in other countries, the
German Communists show signs of becomng the champions of a
new nationalism. The combination of nationahsm and radical
sociahsm is effective where the Communists are in opposition, as
they are in the Western zones.

The ILaberal Democratic Party corresponds essentially to the
Liberal Party’s programme elsewhere but it is clearer on the
negative than on the posttave aspects of 1ts programme. It rejects
socialism and clericalism 1n politics and strongly supports private
enterprise and private property. It isthe only party which, in most
states, openly rejects socialisation and state control of economic
hfe.

The most multi-coloured of all partiesis the Christian Democratic
Union (C.D U.). It has a defimite Christian basis but purports to
reject the exclusive association with the Cathohc Church of the
former Centre Party and the Bavarian People’s Party in the Weimar
Republic. The ties between the Catholic Church and the C.D.U.
are, however, very strong. This party has undoubtedly absorbed
the vast majority of conservative and nationahst elements who
cannot afford to come out into the open; but 1t also contaimns, hike
the former Centre Party, a substantial trade union and independent
progressive element which supports sociahsation of basic industries
and the active encouragement of workers’ organmisations in public
bfe. The result has been a somewhat vague and ambiguous

programme, more radical in the eastern than in the Western zone.
r. 9
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As a result of two meetings held in February, 1947, the Western
section of the party now advocates a system, practised to some
extent in pre-Nazi Germany, of mixed control of industrial under-
takings through the participation of private capital, local government
and workers. With the possible exception of the coal industry, it
rejects socialisation of industry and, after many vacillations, 1t has
recently come out against the partficipation of trade unions in the
direction of industry.,

These four parties represent the major poltical trends in all
zones. But in the Soviet zone, the situation has been vitally affected
by the merger, in March, 19486, of the Commumst Party with a
minonty of former Social Democrats, m the Socialist Umty Party
and the consequent suppression of the Social Democratic Party in
the Russian zone outside Berlin. It was evident from votes taken in
the other sectors of Berlin that the merger was largely an enforced
one. It became clear through subsequent elections in the Russian
zone that the independent socialist vote, after the suppression of
the Social Democratic Party, expressed itself partly in abstention,
partly in a strengthening of the other two parties. This development
has made the conflict between the Socal Democrats and the
Communist Party the most important single factor of German party
politics. It has also immensely increased the difficulties of forming a
political government for the whole of Germany. While the Social
Democrats are ideologically much closer to the Communists than
to the other parties, 3 the bitter enmity created by the suppression
of the Sociahst Party in the Russian zone has driven its leadership
sn the West to increased hostility. Behind 1t stands the deepening
antagonism between Social Democracy and Communism everywhere,
an antagonism of pohtical philosophy and method sharpened by
the conflict between Russia and the Western powers. The
consequence is a renewed political division within the working
class which 1t was the main object of the left to avoid after the
collapse of the Nazi regume.

Although these four parties represent the main trends of political
3 Occasionally they will vote together as in the proposal for sn immediate

plebiseite on socialisation, put to the Niedersachsen Parhament m January,
1947,
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opmion in Germany, there are some further parties. In the Bntish
zone, the Niedersichsische Landes partei has fought for the autonomy
of Niedersachsen. It has now been renamed ¢ Deutsche Partei,’ and
looks like becoming a party to the right of the CID.U. The Centre
Party in Rbhineland-Westphalia represents a Christian element
which is more independent of the Catholic Church than the Christian
Democratic Union and is more favourable towards socialisation. It
also supports denominational schools. In the recent Land elections
in April, 1947, it has captured a considerable proportion of the
independent vote in that Land. There are in addition seven minor
parties of purely local interest.

In the U.S. zone there is, in addition to the four major parties,
the Economic Reconstruction Party in Bavaria, which professes to
have no political programme but to limit itself to the restoration of
economic normalcy.¢ In the French zone a fifth party of a
semi-regional, semi-political nature, the Popular Socialist Party of
Hesse-Palatinate, which obtained 3 per cent. of the total vote in
the last election,®s has now been merged with the Liberal
Democratic Party.

ELEcTION PROCEDURE

In all zones district elections have preceded Land elections. In the

U.S. zone there have been four major elections. Elections for raral

districts held in April, 1946, were followed a month later by elections

in the larger towns. On June 30, 1946, the Linder elected the
constituent assemblies which proceeded with the drafting of the
constitutions. These constitutions were confirmed by plebiscite in

October and November, 1946. Finally, between the end of November

and the beginning of December, 1946, the Land Parliaments were

elected on the basis of these constitutions. The other zones have
also had district electzons as well as elections for the Land Parhaments.

The constitutions passed by the Linder have been confirmed by

plebiscites. In the Bntish zone, the dehiberations on the constitutions

have only just begun.

4 The illusion that any such programme can be pursued outaide the field of poliics
dies hard. When 1t comes to the defimtion of such questions as * Econonua
Normalcy,” pohtice come in rapidly enough

48 For comparative election figures, see Appendix, below, p. 354.

9 (2)
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There bas been a basic allied difference on election procedure
The Bntish, while cautious in the field of social refo‘}'m, undertook
two major political reforms: the reform of local government® and
the reform of election procedure. In both cases, the British have
gone far to introduce their own conceptions into the British zone of
Germany. The new election system adopts, on the whole, the British
method of electing candidates, not lists. The candidate with the
largest number of votes 1s elected, but a concession is made to the
proportionate system which prevailed in pre-Naz Germany and
other contmmental countries. Forty per cent. of the votes go to a
reserve list put up by the parties, and these forty per cent are
distributed according to the principle of proportional representation.
The result so far has been firstly that, as in Britain, a party may
obtain a vast majority of seats although 1t has only a small majority
or even a munority of votes; secondly that, in different electoral
districts, one party may entirely predominate despite an even
distribution of votes.?” Lastly, the desired overall objective of
attaming two major parties which may form alternative governments
may be in sight of realisation. The Land elections of April, 1947,
showed the Social Democratic Party (SP D.) and the Christian
Democratic Union (C.D.U.) as the two major parties of the zone. But
it does mnot follow that the sytem of alternative governments
traditional in British politics wall apply to Germany, where the trends
of political opinion are more diversified. 8o far protracted negotia-
tions between different parties for the formation of coalition govern-
ments have been the rule, resulting, as i pre-Nazi times, in much
delay and uncertainty The other zones have so far adhered to the
principle of proportional representation. In the U 8. zone, the three
Lander constitutions make this definite though they all provide for
the exclusion of election lists which do not obtain a certam mimimum
percentage of votes.® In the Soviet zone, the S E D. draft, and,

& Dhscussed sbove, p. 103.

€ In the district elections independents secured a large namber of votes, but thie
was not repeated i the Land elections

? For example, 1n the municipal elections in the Butish zone held i October,
1946, the C.D.U polled 11,029,953 votes agamnst 11,179,521 of the SPD. Yet
the C DU obtamed 3,586 seats agamnst 2,847 of the SP.D In Hamburg the
CD U polled 749,153 and only obtamned sixteen seata. The S P.D polled
1,210,010 and obtained 83 seats

8 10 per cent. m the constitutions of Bavaria and Wuerttemberg-Baden, § per cent.
1 the consitution of Hesse.
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apparently all the constitutions so far adopted in the Lander,
accept the proportional principle without this reservation. A
safeguard agamnst the formation of too many parties is provided
through the restriction of the permission to put up election hsts to
‘ pernmtted * parties. At present only three parties are permatted.
No government could be formed ir any of the Lander wathout the
S E.D.

All powers have proceeded on paralle]l hnes in regard to the
re-constitution of democratic forms of government from the bottom
upwards. They have also tended to discourage the formation of
splinter parties, first, by the discriminating character of the
permassion given by military government, and, secondly, by electoral
devices But here the ways part. The Brifaish have introduced a
modification of the British electoral system, the Americans have left
the elmunation of sphnter parties to the German constituting
assembhes; the Russians have ensured sufficient supremacy of one
party to allow an unrestricted principle of proportional representa-
tion. -

The powers have also differed in their methods. The Americans
have gone furthest in leaving the political pattern to democratically
elected German bodies, subject only to the obligation to observe
democratic principles. The British have gone much further in the
imposition of measures by mihtary government ordinance The
Russians have exercised their control so as to favour their chosen
mstrument, the Sociahist Unity Party, and left the rest to the
Germans, under the strong gmdance of that party. The Potsdam
Agreement and the Control Council have undoubtedly so far
prevented a sumple mmutation of the political structure of the Soviet
Union 1n Germany. There is not yet a one-party system in the
Soviet Zone, and opposition 18 not altogether meaningless.? In
Berlin, the allies have agreed on and supervised an election held
under genunely democratic conditions.

The vital difference—eand one which forms one of the basic
political 1ssues of our time not only in Germany but throughout the
$ The change of the voting age from eighteen to twenty 1n some Linder was due

to the influence of the C D U. and the laberal Party, against the ongnal drafé
of the § E,D.
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world-—is that of the conception of parhamentary democracy. The
three Western zones reflect the essence of parliamentary government:
the possibihty of alternative governments according to changing
majorities and reflecting different political philosophies. In the
Russian zone, such an alternative is not seriously contemplated.
It need not be feared as long as the 8.P.D. 1s suppressed and the key
posttions, . politics, government, industry, labour are controlled
by the S.E.D. The rejection of the substance of parliamentary
democracy is, in this case, coupled with the Soviet and commumst
batred and contempt for socialism by persuasion and constitutional
means. The suppression of the SP D. is thus an issue of deep
significance, symbolising the pohtical division of Germany and the
world. The conflictis sharpened by the social 1ssue, and, in particular
the problem of the future control of industry. For the Russians this
problem was paramount for two reasons: firstly, it is in accordance
both with Marxist philosophy and the development of Sowviet
Russia that pohtical forms should rank second to the prmnciples of
economic and social ife. Secondly, the control of industry 1s vitally
connected with the reparations problem and the utihsation of
German production for Russia.

The order of priority is the opposite in the Western zones,
decidedly so for the Americans, less decidedly so for the British.
The impact of political reconstruction in the four zones can only be
fully understood if seen together with the measures of social recon-
struction. These will be discussed in the following chapter.



CHaPTER 9

SOCIAL RECONSTRUCTION

TrE Potsdam Agreement was silent on the principles of social reform,
except for the provision that de-nazification was to extend to persons
holding positions of responsibility in important private under-
takings, that German economy should be de-centralised, so as to
eliminate the present excessive concentration of economic power,
and the very vague principle that German political Life should be
reconstructed on a democratic basis.

The problem of social reconstruction soon presented itself to all
four powers in three different aspects: firstly, the extension of
denazification to the leaders of industry and business, rightly
regarded as vital pillars of the Nazi regime, presented the problem
of the future control and ownership of industry. Secondly, the aim
of destroying the excessive concentration of economic power posed
the problem of an alternative form of economic organisastion. As
shown earlier on, ! the Naziregime had combined the concentration of
many basic German industries, especially of the coal, 1ron and steel
and chemcal industries, wath principles of the corporate state and
produced a twilight atmosphere between public and private economic
mterests in which the leading industrialists had both public control
functions and private leadership in industry. The problem of
de-cartelisation was only one aspect of the question. The other
was the problem whether to return to a more or less uncontrolled
private economy or to replace the semi-corporate principle by state
control and a planned economy not controlled by private interests.

Lastly, the need for democratic reconstruction included the
reorgamsation of social collective organisations whose destruction
had been a foremost objective of the Naziregime. Paramount among
them were the trade unmons and the consumers’ co-operatives.

Again, the devolopment of the last two years shows broad

1 Sece p. 4 ef seq
( 135 )
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parallels in the four zones, but, underneath the surface, deep
davergences of social pohey.

CoNTROL AND OWNERSHIP OF INDUSTRY

The Potsdam Agreement contamned only two of the directives
bearing on the state control of mmdustry. One was the direction—
discussed m the chapter on de-nazification—that . . . . “all . . . .
persons hostile to allbed purposes shall be removed . . . . from
positions of responsibility m mmportant private undertakings. Such
persons shall be replaced by persons who, by theiwr political and
moral gualities, are deemed capable of assisting genmine democratic
constitutions i Germany.” It also directed the imposition of allied
controls to the extent necessary * to control German wmdustry . . . .
with the amm of preventing Germany from developmg a war
potential and of achteving the other objectives named heremn *

The alhes approached Germany with four different social
philosophies. Russia of course was expected to be the herald of
Communism It has already been shown that Britain and the U.S.A.
largely agreed on the principles of pohtical demoecracy. The
essentially conservative or non-political character of the leading
Control Comnussion officials tended to emphasise this aspect and to
obscure the no less vital difference 1n the social philosophy between
Bntain and the US A  Britain, under 2 Labour Government,
meant to large sections of most European nations the hope of social
progress and partial socialisation by evolution. At the same time
the New Deal programme of the Roosevelt peiiod gave way to a
resurgence of free enterprise and capitahst ideas in Amenica. Thus
three distinet social philosophies were represented by the three
major allies m Germany. France alone, uncertam about her own
future social structure and bewng almost entirely precccupied with
security, reparations and economic exploitation of her zone, has been
a fairly neutral spectator.

In Germany the alhes faced a situation which could not but
narrow down the field of choice It was part of the declared pohcy
of the denazification of Germany to remove the leaders of industry
from control. They had been shown to be beyond doubt one of the
vital pillars of the Nazi system, together with the Naz: leader caste
itself and with the military caste whose social background was
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often that of the large landowner. A negative step was
therefore prescribed, and 1t inevitably posed the question of what
was going to happen next. Apart from the general procedure of de-
nazification, all powers singly took sudden and dramatic action to
arrest selected numbers of leading industriabsts. In the East,
Russia acted largely indirectly, through German Communists and
workers’ organisations, In the West, the American and British
authorities took direct action, and arrested between J uly and
QOctober, 1945, a number of leading industmalists, mainly from
the heavy industries. In December, 1945, the Control Office
announced the assumption of direct control of all collieries and
colliery property by the Bmtish authorities, and the final
dispossession, without compensation, of the German owners.

As in every other field of mihtary government, this negative
step was easter than the positive alternative. Until now the
maintenance of direct alhied control over the main German resources
and industries has resulted m the postponement of the decision.
Coal has until now been administered by a British Control
organisation, the North German Coal Control, for the benefit of all
zones of Germany as well as of a number of foreign countries,
according to a distmbution key determined by the European Coal
Commission. The iron and steel mdustry in the British zone has
equally been the subject of a special functional control at Dusseldorf.
The declared policy of transfer of responsibility to Germans, together
with the gradual building up of German democratic mstitutions, has
brought the question of the future structure of German mdustry
more and more into the foreground. No less important is the
mternational aspect of the matter. Instinctively, the people of the
world 1dentify the Umted States with capitalist enterprise, the
Soviet Union with a Communist system operated by a strong state
largely relymng on the organised working class® and present-day
Britain with the achievement of a mixed pubhe and private economy
through gradual socialist evolution, under a parhiamentary system.

In Germany, the alhed powers did not only have to follow up
their declared aim of breaking up the existing pillars of economuc
control with » more positive policy; they also had to remake
2 It does not matter whether this 18 & true picture of present-day Rusaia It s

the legend of the early revolutionary Russia which survives with many eections
of the radicel left all over the world.
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political opinion and the social structure. For the first twelve
months at least the allies had absolute power in determining the
social pattern of their zone. What use have they made of this
power ?

Sovier ZonE

Without doubt the re-modelling of the social system has gone
furthest in the Soviet zone. It has not so far taken the form of a
comprehensive and uniformly planned socisl revolufion or of an
overall decree. Socialisation has proceeded, both in industry and
agriculture, by a series of separate resolutions and actions.

The first wave of sociahisation was not the result of any planned
Russian action. As observed earlier on, the Russians interfered far
less than the Western allies with the spontaneous action of
commumists, works councils and other left wing organisations
which they encouraged everywhere in their zone and which
naturally expected the Soviet mmhtary government to favour
socialisation. Works councils, trade unions, action commuttees
sprung up everywhere. In thousands of cases they took direct action
against specific industriahsts or managers and eunsured, to start
with, that factual control largely passed into the hands of workers”
committees. This was not only a spontaneous but also an uneven
development, unequal in extent and intensity in the different parts
of the zone.

From the spring of 1946 onwards, more systematic measures
began to take the place of spontaneous action. The blocking of
private bank accounts was followed by the taking over of banking
and credit pohcy by five state banks (one for each Land). The
first major measure towards socialisation of industry was taken by
the State of Saxony in alleged implementation of Control Council
Law No. 10, ordering the pumishment of war criminals. A record of
firms owned by © war criminals > was published and a plebiscite was
held on June 30, 1946, to decide on the expropnation, without
compensation, of the firms owned by such war criminals. The
plebiscite resulted n a very large majornity for expropnation.®

The firms thus expropriated were put under the administration
of the Land or provincial government which wusuaily appointed

* In the province of Saxony—now Land Sachsen-Anhalt—simular measures were
taken not by plebisaite but by deeree of the provincial government following a
number of sponsored pubhe meetings ending 1n resclutions for expropration.
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trustees with the approval of Soviet mihtary government. A well
informed report from a highly competent German source estimates
that, in the highly industrialised former province of Saxony (now
Land Sachsen-Anhalt) about one-third of the industrial undertakings
have thus been transferred to state administration and effective state
ownership. The exact form of socialisation varies however, from
Land to Land. Some have formed a Pubhc Holding Corporation,
others a state department controlling the different groups of
industries. Others have constituted the individual industry groups -
as Pubhc Corporations.® Production is everywhere controlled
through a department in the State Economic Administration. It
also estimates that a second third comprising the most vital basic
industries has now been transferred to direct Russian ownership.
In the summer of 1946 the Soviet military government proceeded to
transfer vital industries throughout the zone into direct ownership
and control by Russian state corporations. It is clear from the hist
that all the leading branches of industry are included, among them
the Leuna and other I.G. Farben Works, the major wagon and
machinery factories, a number of brown coal and potash mines
and the larger power stations. The form of transfer has been an
order of the Chief of Military Government for the handing over of
the works concerned to the Soviet Corporation entrusted with the
management of that particular industry. In each case, a Rusman
official was appointed general manager, and a committee was formed
by this general manager, with another representative of mulhtary
government and a German official nominated by the Land
government, to effect the transfer. The general manager then
appomnted a German management committee as well as a commttee
for the hquidation of assets and obligations of the work concerned.
Apparently, the new corporations which receive privileged treatment
in regard to supplies, taxation, etec., do not take over mortgages or
other habilities. The transfer to Russian ownership is on reparations
account and the Soviet military government has issued direct:ves
for the valuation of the assets. According to German reports, which
may of course be prejudiced, the crediting on reparations account
represents only a small proportion of the real value of the works.

4 Thig 18 sumilar to the Soviet Trusts, the Pubho Corporations in which the major
industries are organised as sutonomous units, under a State plan
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The remainder of the industry is left nominally under existing
prnivate ownership, but, as will be shown later on, the effective
control and management of all industrial undertakings has largely
passed to orgamsations 1 which state administration and workers’
organisations have the majority.

No less important 18 the transformation of trade and business i
the Soviet zone. Whereas, In the Western zones, the state
admmstrations for industry and trade, that is for production and
consumption are combined, the adminstration i the Soviet zone
sharply separates industry from ‘ Handel und Versorgung’ on all
levels. The latter admimstration i1s in charge of the entire distribution
of consumers’ goods including the food processing industry. Whole-
sale and retail trade has been decwsively shifted from mdividual
firms to the revived consumers’ co-operatives. Whereas the Control
Council went on, month after month, debatihg the conditions under
which consumers’ co-operatives could recover the co-operative
assets transferred by the Nazis to the German Labour Front, the
Soviet Government proceeded unilaterally to re-establish the
consumers’ co-operative movement 1n 1ts own zone on a large scale
and to allot to them Labour Front assets. At the beginning of 1946,
agricultural co-operatives, m different parts of the Soviet zone, were
mstructed to deliver direct to the consumers’ co-operatives.
Recently co-operative shops have been established at pit-heads.
The co-operative movement has become the chosen instrument of
trade, as the Socialist Unity Party has become the chosen instrument
of politics. They are obviously bemng privileged 1n supplies and thas,
at a time of desperate scarcity of consumer goods, 18 decisive. The
consumers’ co-operatives are largely controlled by the Socialist
Unity Party whose representatives are in the most important
positions.

The most spectacular measure of social revolution in the Soviet
zone has been the expropnation of the large landowners and the
re-distribution of land among smallholders.® In the spring of 1946
one could see everywhere the stakes marking out the new plots.

$ The Soviet Government claima that nearly three mulhon ha. of land, belonging
to over 10,000 dufferent growers—between s1x and seven thousand of them,
* Junkers,” have been confiscated and redistnbuted As privately owned land
over 100 ha , in the Soviet zone, only accounts for just over 2,000,000 ha, the
confiscation has therefore affected many small properties This 18 probably
acoounted for by * Nams and War Cnmunals ’
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The concentration of land ownership 1n aristocratic (Junker) famulies
which have supplied a large proportion of the military leaders of
Germany has occupied successive German governments since 1918
but none has beentable or willing to take effective measures. On the
contrary, the notorious Osthilfe, designed partly for the protection
of agriculture and partly for the poltical fortification of Eastern
Germany, strengthened the landowners by large subsidies. At the
same time the large grain-producing plains of Eastern Germany lent
themselves far more to large scale production than the mixed farms
of the West and South. The Soviet military government did not
choose direct transfer of the expropriated agricultural estates to
state ownership or even to collective farms on the Soviet model. It
also followed its usual method of announcing its reforms not as a
Russian measure but as a measure of the German agricultural
administration headed by a well-known Communist, Hornle. The
motives for this course of action are not easy to assess. Probably
the desire to acquire the support of the landless peasant German
labourer was decisive. Coupled with this is the realisation that a
multitude of smallholdings deprived of the most elementary
implements such as tractors, ploughs, horses, cannot possibly survive
without the strongest co-operative measures, which in due course
may prepare the way for collectivisation of farms.? Already,
large numbers of willage production commuttees have been formed,
which, under the control of the local admimstration and of the
Socialist Umty Party, supervise production and the distribution of
such machinery and implements as there are. These local
organisations are now combined in the Peasants’ Mutual Aid
Association, whose tasks include the building of farm houses as well
as the organisation of machine loan stations and, in conjunction with
the official adminstration, the fixing of delivery quotas. This
association closely co-operates with the agricultural co-operatives
which are mainly concerned with their traditional task of farm
credits. This combination of state administration, the Peasants’
Mutual Aid Association and the Agricultural Co-operatives will
7 The Nazi system had on the whole been content with the imposition of delivery

quotas without prescribing production to the Germans. The present adminis-

tration 1n the Soviet zone seems to go further, prescribing production itself to
a largely new and untramned olass of peasant owners.
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make the transition to a state controlled system of collective farms
easy. All available evidence goes to show that the cultivation
necessary to fulfil the delivery quotas was ruthlessly enforced with
the aid of the local committees, and under the direction of the
Central Agricultural Admimstration at Berlin, ?

The social change effected in the East is certainly momentous, no
matter what the exact form of the eventual agricultural system in
the Soviet zone will be. The political effect cannot be accurately
gauged. The Land elections in the Soviet zone showed a much
greater relative support for the S.E.D.—the main instrument of
Soviet policy as well as of the agnicultural reform—in the rural
districts as compared with the towns. But it 1s hikely that this is
much less due to genuime support of the new class of small peasant
owners than to the stronger political tyranny exercised in rural
districts through the S.E.D. and the almost entirely Communist
controlled local government.

BriTisH ZONE

Land reform in the British zone constitutes a relatively manor
problem. Large estates are few by comparison with small and medium
s1zed mixed farms. British reform plans have been timid. A draft
pubbshed in June, 1947, contemplates the surrender of titles of
ownership in excess of 150 hectares, against compensation, and subject
to the right to rent additional land for farmung 7 In the interests of
urgent food production, denazification has been moderate, and the
majority of farmers other than prominent Nazis have been left mn
control of their farms. The decision taken by SHAEF, at the
beginming of Military Government, to retain the organisation of the
Reichsnahrstaud was prompted by the same motive. That
organisation was efficient but a symbol of the corporate state. On
all levels, the functions of leader of the farming community and of
state food adminmistrator were combined. The tendency has been
for the Zone Commanders to make use of the permission given by
the Control Council Directive to retamn temporarily officials
indispensable for food production. Although democratic farmers

7 The draft was unanumously rejected, on July 9, 1947, by the Zonal Adwisory
Couneil, which sccepted a socialist proposal for the expropration of property
over 100 hectares or 130,000 marks in value.
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meetings have been revived, the tendency, for the average German,
18 stall to speak of the * Kreisbauernfuhrer.

On the other hand the Bntish zone presents the major problem
of future industrial control. The Rubhr contains the largest
concentration of the German coal and the iron and steel industry
as well as a substantial proportion of its chemical industry.
Moreover, the coal and iron and steel industries are largely hnked,
as a number of big German combines control both collieries and
steel works.

In October, 1945, the British zone commmander announced, on
behalf of the British Government, the dispossession of the colhery
owners in the British zone and administration of collieries, for the
time bemng, by Brtish military government. Later came the
announcement that *these industries would never be returned to
theirr former private owners.” The control of production and the
day to day administration of the coal industry has so far been in the
hands of the North German Coal Control, a Bntish mbtary
government orgamsation which is now beginming to transfer
executive control to a German Control organisation, the structure
of which is not yet clearly determined. At the same time, a Control
Board was formed in Berlin to prepare the structural transfer of the
coal industry as well as the iron and steel industries. After the
bi-zonal fusion this, Board was enlarged into a bipartite Board for
the British and the U.S. zones. During the fifteen months of 1its
existence, it has done a great deal of exploratory work but Lttle
in the direction of a final and decisive transfer of German mdustry
from private to public ownership. The Board has been hindered in
any work of major reorganisation by four factors. Firstly, the
Brnitish Government has not been certain about its own policy.
Whale Mr. Bevin has repeatedly announced ® the wish of the Bntish
Government to see the basic industries of the British zone sociahsed,
the government has never given any clear indication how far and
how quickly 1t will go in this durection. It has in particular wavered
between 1ts general preference for the socialisation of basic
industries, either through the State or through state controlled

8 ¥yrst 1 lus speech of October 22, 1946, last, 1n his epeech of August &, 1947,
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public corporations, and its fear of any new concentration of
economic power in the bands of any future German government.

Secondly, the economuec fusion between the British and American
zones, and the increasing influence of American policy has
defimtely been a retarding factor simmce the end of 1946, for the
Amencans make no secret of their profound antipathy towards
socialisation. ?

Thirdly, the British Government has undoubtedly felt compelled
to pay increased attention to German democratic opinion. During
the first year of occupation the Brnitish, hke all other mulitary
governments, was practically free mn re-modelling the social structure
of 1ts zone. There was no orgamised German opinion and 1t faced a
situation of chaos and disorganisation together with the mecessity
to carry out the denazfication of German Iife in the widest sense.
In this situation, the British military government authorities chose
to be bold 1n the reform of pohtical hife,! but extremely cautious in
the field of social reform. However deplorable this missing of an
historic opportunity may have been,? after the new German
pohitical machinery had been created, the British Government became
mcreasmgly less free in the scope of its reforms Lastly, the
federalising pohicy adopted since the end of 1946 has created a
dilemma. As only recently stated by Mr. Bevin 1n his speech of May
14, 1947, the present British Government does not beheve mm the
breaking up of efficient economic umts as a géneral principle; but
at the same time 1t wants to leave the decision on ownership and
socialisation of industry to the Lander and to prevent a new
concentration of economic power 1n any German government. As
the bulk of basic industries 18 concentrated in one Land, Rhineland-

'Westphalia, this creates a particularly difficult situation. The
assets and habilities of this gigantic industrial area are a concern of
the whole of Germany and indeed of Europe. The socialisation is
therefore a concern erther of a future German government or of a
future mternational control authority, certamnly of the largest
pohtical unit which will eventually control that area. The control
over the industry m this area cannot be left to one Land which

¢ See below, p. 146.

1 See above, pp 103, 132.
3 For a further discussion on this problem, see below, p 241 et seq.
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happens to contain the major industrial area. A decision to leave
ownership a concern of the Land, but control to a higher economic
authonty would create further problems. It would leave the Land
with the financial responsibilities and the future revenue—when the
industry has recovered. The dehmtation between ownership and
operational control would create countless new problems.

In these circumtsances the only major measure mitiated by the
Control Board has been the °de-concentration’ of a number of
steel firms owned by various combmmes. In February, 1947, four
steel works were re-constituted as independent jomnt stock
compamnies, each with a nomnal capital of R M 100,000. The
shares are owned by the North German Iron and Steel Control, a
British Control Orgamsation, which supervises German trustees.
German Boards were constituted for each of the four companies,
consisting of eleven members chosen i1n equal parts from the trade
unions and the employees of the different works on the one hand and
from the members of the puble administration on the other hand 3
These Boards have appointed the managements of the companies.

Thus, a trust administration controlled by Brntish mhtary
government holds the shares of the new companies while German
Boards representing the State, employers and labour, carry out the
executive supervision.® The most that can be said 1s that Brntish
military government has so far resisted pressure from different
quarters, mainly American, to re-transfer the different umts of the
coal and 1ron and steel industry to new private ownership, and has
kept the way open for an eventual sociabsation.

U.S. ZoxNe

No American action has been taken towards the sociahsation of
mdustry. American authonties declare that this 1s a matter for the
parhaments of the newly constituted German Lander. But the bias
of the U 8. authorities is as anti-sociahst as is compatible with this

# This Board of Directors has the functions of & sapervisory Board, the Aufsichtstrat
of German Company Law which stands above the management called Vorstand
This division 15 unknown to England and American Company Law

4 It should be noted that the managing German trustes, Dmkelb:mh, the
sole denamfied survivor of the former g German combne, Veremmgte
Stahlwerke A G , 18 & director of all these companies, although he has sigmfied
his mtention of relinquishing these positions a3 soon &s possible

F. 10
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theory, or perbhaps even greater than that. Three examples may
lustrate the position As already noted, all the new constitutions
provide, with varymg emphasis, for the socialisation of basic
industries. When the parhiament of Hessen, implementing the
categorical declaration of the Hesse Constitution n favour of
socialisation of basic industries, decided on the transfer of the I. G.
Farben assets to state ownership, American malitary government
exercised a veto and demanded a plebiscite. The plebiscate decistvely
confirmed the decision of parhament Since then, no further action
has been taken The industries concerned are still not socialised

In March, 1947, shortly after Land elections i the U S. zone
had resulted 1n the reconstitution of the bi-zonal Economics
Commuttee with socialist ministers from the participating Lander,
General Clay declared pomtedly that 1t was not the task of the
bi-zonal Commuttees to sociabse In that case i1t was llogical and
mconsistent to constitute these Committees from pohtical men,
namely the competent Land mimsters Yet this was done at
Amenican insistence

In May, 1947, Mr Koemg, Economic Adwviser to U S Military
Government, gave 1t as his ‘ private’ opmmion that the Ruhr coal
mdustry would best be run by private enterprise In July, 1947,
the American Government was reported to have offered to participate
m the reconstruction of the Ruhr provided socialisation was
postponed for at least five years %a .o

The divergence of views on socizhsation, between the British
and U 8. Governments, 1s one of the most serious problems of the
bi-zonal fusion. It was one of the reasons for not merging the zones
pohtically. Yet 1t 1s difficult to consider socialisation apart from
the economic problems which come before the Bipartite Board and
require unanimity. In June, 1947, the Bnitish Mlitary Governor
was reported as having observed that American objection, on the
Bipartite Board, would stop socialisation.

TaE BrrEaRING-UP oF EconoMic CONCENTRATIONS

The activities of the different mulitary governments in this field have
been almost exactly 1 mmverse proportion to their activifies in the

4a Cf Daily Telegeaph, July 19, 1947,
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field of socialisation. In the Soviet zone little is kmown of any
deliberate or systematic de-concentration of economic units, apart
from such combines which, like the 1. G. Farben, had their interests
distributed over the four zones. In such cases, it is the fact of zonal
division rather than the principle of de-cartelisation which has
produced the sphtting up of enterprises so as to bring the parte
under zonal control. On the contrary, that part of industry which
has been taken into direct Russian ownership is being operated by
state combines controlling an entire industry. Another part is
operated by German state administrations. The remaining units
are left as they were. The British Government, while favouring, in
principle, the breaking up of large economic concentrations, is
opposed to the wholesale liquidation of large and efficient basic
ir dustries for the sake of the philosophy of free economic competition,
and it favours in principle the alternative of public control. As
described in the previous section, the British Government has made
a start in economic ‘de-concentration’ by the establishment of
four independent steel companies, each operating one unit which
has been detached from former combines. The British and
American military governments have also agreed on parallel laws
regarding the ° Prohibition of Excessive Concentration of German
Economic Power.” This was implemented in the British zone, by
Aihtary Government Ordinance No. 78.% This Ordinance proclaimed
the prnciple of hostility to cartels, combines and similar forms
“ which have the purposae or effect of restraining, or of fostering
monopolistic control of domestic or international trade or other
economic activity.” Enterpnses employing more than 10,000
persons are regarded as prima facie constituting such excessive
concentrations. But there is a decisive difference between the
Brtish interpretation and that of the other military governmenta.
The Britich view is that such undertakings are to be broken up only
if mulitary government, or its designated agency, does in fact decide
that they constitute an excessive concentration of economic power.
The other military governments, in particular the American, start
from the opposite presumption, that they are to be so regarded
unjess special circumstances are proven to justify an exception.

& Fobruary 12, 1947, ses below, Appendix, p. 341.
10 (2)
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This basic difference has prevented a Control Council law on this
subject.

An executive regulation to the Ordinance further reduces the
practical effiect of the measure. The Ordinance does not apply to
the railways, the post and the public utilities 1n the British zone
Nor does 1t apply to the four major industries taken under direct
mulitary government control, that 1s to say the I. G. Farben, the
Krupp undertakings, the coal mdustry and the iron and steel
mdustry In other words, the basic industries which are controlled
for the purpose of eventual sociahsation are outside the scope of
de-cartelisation. The guiding motive of the British Government ia
takang this line has been, firstly its preference for the public control
of basic industries rather than their splitting up, and secondly the
realisation that these basic industries are on the whole more
efficiently managed 1n large than in small units. ®

US. Zone

As regards changes m the structure of industry, the efforts of the
US. Government have been almost entirely concentrated on
‘ de-cartehsation.’

The fight against trusts and combines has been a distinctive
feature of American economic lustory — Although anti-trust
legislation bas not prevented the formation of very powerful
monopohes in the United States, the ideology of competitive economic
enterprise has remained sérong It was encouraged i Germany
through the proclaimed allied objective of the breaking up of
excessive concentrations of economue power.”

In view of the particular significance of the I G. Farben concern
for the German war potential and for international econonmec hfe,
this huge concern, whose admimstrative headquarters were situated
at Frankfurt, but whose 870 undertakings were distnnbuted through-
out Germany, has been the mamm object of the Amenecar

¢ The overwhelming reason for nationahsation of the Brnitish coal industry ha
been the inefficiency of a vast number of small and medium-sized coal mune:
of vastly dufferent productivity and standards of equpment The German coa
mdustry had, under normal conditions, a fairly high level of productivity, dus
largely to large scale management and modern equipment The problem of ths
German coal mdustry 18 not an economic but a social one  Schematic breaking
up would add an economic to the sociat problem.

7 See in particular Potsdam Agreement, B ser 12.
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de-cartelisation effort. A Control Council Law of November 30,
1945, had vested the assets of the I. G, Farbenindustrie in the
Control Council, established a control committee and declared the
objective of making part of these plants available for reparations,
whale dispersing the ownership of the remainder, terminating cartel
relationships and controlling research and production activities.

The U.S. established a specially large staff for the de-cartelisation
of the 1. G. Farben assets in its own gone. All four governments
bhave reported to the Moscow Conference on the progress of the
hqudation of the I. G. Farben. A considerable number of its
enterprises in all zones is scheduled for reparations. The majority
carry on temporarly.® U.S. mihtary government is particularly
pre-occupied with the problems of dispersal of ownership. It has
repeatedly stated its wish that the assets should be sold to private
brdders, but the German authorities, led by the parhament of
Hessen, have declared in favour of State ownership.
* De-cartelisation,” as understood by the Americans, is largely the
antithesis to Sociahsm.

On land reform the U.S. Government has encouraged a few mild
measures. In September, 1946, all three Linder in the U.8. zone
passed an identical law providing for the compulsory sale of parts of
large estates for the benefit of refugees and other homeless farmers.

The overall picture is that the U.S. Government, as distinet from
both the British and the Soviet Governments, will strongly oppose
any large scale re-concentration of industry whether under private
or public ownership, and that it will delay any active measures of
socialisation as far as humanly possible in the bi-zonal administration
and elsewhere, but it will probably not go to the length of stopping
the Liinder from deciding on the future control of their industries. 8
This in itself means a considerable degree of dispersal of ownership
and divergence of policies.

DEestrucrion or PuerLic ControrL FuUKcTIOXS 01;- GERMAN
INDUSTRY

A characteristic feature of the German economic and social system

8 E_g.. Leverkusen { British zone), Hoechst (U.S zone}, Ludwigshafen {French zone),

Leuna (Soviet zone).
88 Even this 18 now doubtful Cf. p. 146, above.
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under the Nazi regime was the semn-governmental function given to
German mndustry, through the association of industrial leaders with
the government and through the orgamsation of all German
mdustry and trade in a corporate estate closely Iinked with state
planning and preparations for war

All allied powers have taken steps to break up this semu-
governmental position of the leaders of industry During the last
phase of the Nazi regime, the functional control of industry worked
mainly through three chanmnels: the economic chambers (Wirt-
schaftskammern) worked in close assoclation with the Nazi Party
and exercised a strong control over the distribution of raw matenals
and priorities. On the other hand, corporate trade associations
{Wirtschaftsgruppen), organised by branches as well as districts,
represented imdustry The exact relation between these two
organisations, which were in some cases linked and 1n others fought
each other, was never clearly determuned. Lastly, the armaments
industry under Speer controlled an mecreasing sector of the German
economy through its overriding claim on armament manufacture
and in due course built up its own orgamsation on all levels. All
these organisations were dissolved in all the zones, but here, as
most other fields, the organisations which have taken their place
differ greatly, in particular as between the Soviet zone and the
Western zones.

In the Bntish and U.S. zones, the measures taken have been
largely similar. The reconstruction of the economic administration
was directed by the paramount principle that economic state
admimistrations, supervised by allied control, should be iz charge of
the distmibution and allocation of raw maternals and consumer goods
The Landeswirtschaftsamt, a regional authonty, entrusted under the
Nazi regime with control of rationed consumer goods, was reorganised
1 both zones so0 as to exercise control over the most important in-
dustrial raw materials and consumer goods It was later incorporated
into the Land economic ministries Below them there are, 1n some
cases, mtermediate economuc officers ® On the lowest level, district
economic offices supervise the distribution of rationed goods and

¢ In the imndustrial areas of Rhineland-Westphaha, each Regierungsbezirk has one
sconomuc office.
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materials. A few vital commodities, for which central admimstration
has been deemed essential, notably coal and steel, stand outside this
regional organisation.

At the same time both the British and American authorities
permutted the formation of trade associations of manufacturers and
business men, as voluntary associations and in an advisory capacity.!
The principle is that trade associations must be voluntary, that they
must not exercise control over the allocation of production permits,
raw materials or prices, that they may be adwvisory to the
authonties but not exercise any executive powers. The real
situation has largely been different in both zones. The allies found
the German state administration in a state of complete collapse.
Democratic economic organisations, such as trade umons and
co-operatives, bad to be rebuilt from scratch, after twelve years of
complete suspension. But the orgamsation of the industrial and
trade associations, which had enjoyed powerful functions under the
Nazi regime, was largely intact. They were ready to continue under
a different name. Unfortunately, both the British and the American
authonities, acting partly out of necessity but partly out of a
disinchination to change the social and economic system, permutted
trade associations of manufacturers to resume operations before
either the new state admunistration or the trade umions and
co-operatives had got on their feet. Inevitably these trade
assoclations, armed wath expert personnel, statistics and direct
influence on the various undertakings, acquired many of the controls
which they were not supposed to have. It was in many ways the
easier but also the most dangerous method of getting some
mdustrnies gomg and of operating mihtary government control
indirectly. Moreover, chambers of commerce and trade associations,
being nomnally private, suffered less from staffing difficulties than
the new state authorties, which were in the full limehght of
denazification and could offer only the modest official salaries.
This discouraged many from taking up official positions. By the
tiume the control authorities had established at least the nucleus of a
new state administration, the trade associations were again firmly
established and 1t was often with the more or less open support of

3 Slee Appendix, p. 339
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regional military government officers that they resisted handmg
over control to the state authorities In certain branches of industry,
such as oil, rubber, hght metals, textiles, 1t was almost 1mpossible
to uproot this system after the good start the manufacturers and
business men had had n re-estabhshing their organisations Time
and agam it was found, especially 1n the U 8. zone, that, despite
official mstructiors, effective control of an industry was exercised
by a commtiee of manufacturers

Manufacturing and business interests were also allowed to re-
start another orgamsation, the chambers of industry and commerce.
These, in Germany as distinct from Britain and the US A, had
traditionally been pu‘bhc corporations organised on a regional basis
and comprising all firms on the basis of compulsory subscription
In pre-Naz times the firmshad elected the chambers on the basis of
one vote per firm, regardless of size. The Nazs had of course
abolished elections The chambers of mndustry and cornmerce were
not, Lke the trade associations, representative of specific branches
of mdustry They represented the regional economic interests as a
whole and exercised many senmu-public functions, such as the
supervision over the tramming of apprentices, arbitration, reports on
economic developments and development proposals. Potentially
the chambers of industry and commerce were a better mstrument
for re-activation in post-Naz Germany than the trade associations.
They were, by constitution and tradition, closer to organs of pubhec
admimistration? while they had, through their membership, the
necessary 1mmediate contact with mdustry and busmmess Therr
composition therefore became a question of paramount interest.
As the trade unions revived an old claim for equal participation mn
the chambers of commerce, business and industry were divided.
The most reactionary among them opposed 1t absolutely, others
conceded at least the need for jomt commttees of mdustry and
labour preserving the chambers of industry and commerce as before.
A few agreed wholeheartedly with the trade umion claim.

In the British zone, separate Employer’s associations have also
been reformed. As collection bargammg functions will be very
limited for years, and employers are fully represented, through

2 Salaries were based on cavil service scales
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their trade Associations and Chambers of Commerce, it 18 difficult
to see the need for this revival which means yet another orgamisation
and diversion of effort from more wvital tasks.

The Americans immediately transformed their chambers of
industry and commerce mto private associations with voluntary
membership and thus created an orgamsation which could hardly
be distingmished from the trade associations. Some of the British
control authornties, especially the Manpower Division, also strongly
opposed the principle of con}pulsory subscription. Both were
largely guided by an entirely fallacious comparison with chambers
of commerce mn Britain and the U S , and haunted by the very word
‘ compulsory > which they identified with dictatorship and lack of
freedom. Asregards participation of trade unions in the management
of the chambers, the Americans were hostile, the British lukewarm,
mainly owing to the old-fashoned idea that the function of trade
unions was that of collective bargaiming but not of economue
management. In the result two types of associations, both re-
presenting mdustry and business, were i operation in the two
Western zones long before the trade umions and other economie
workers’ organisations had effectively reappeared in publichfe Ths
mdirectly frustrated much of the laudable mtention of destroying
the political power of German industry. Emergency conditions, but
more than that, lack of imagination and of a bold social policy,
contributed to this lamentable result.

Sowviet policy was very different. Together with the spontaneous
formation of workers’ commuttees 1n the different firms, trade
associations of manufacturers and business men were absolutely
prohibited. The only type of orgamsation permitted 1s the chamber
of industry and commerce. This is, however, an mnstitution very
different from the previous mstitution of the same name It 1s
essentially an auxiliary organ of the state administration, and 1t 1s
composed as to one-third by the trade unions, as to one-third by state
officials, and as to one-third by employers. Owing to this direct
Iink with the state administration and with the workers’
organisations, 1t 1s allowed to take over many official tasks, such as
the sub-allocation of raw materials. It has recently also proceeded
to establish functional sub-commttees for the different branches of
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industry which fulfil some of the functions exercised in the West by
the trade associations. There 1s one general chamber of industryard
commerce for the whole of the region which directs the different
districts and local chambers.- The men n charge of these chambers
are usually engmeers or economusts of strong left tendencies. From
all the evidence collected 1t appears that the employers who represent.
one-third of the membership of the chambers are genuine employers
though of course they can only be taken from the thinned ranks of
those who remain after denazfication and confiscation. Economic
planning has therefore clearly shifted to the state, and executive
control to a combination of state authorites with labour and
management. 3

The reorgamsation of Handicraft—which normally includes
undertakings employmg up to twenty people, provided machine
work does not predominate—has followed szmlar hnes. Handicraft
Chambers correspond to the Chambers of Industry and Commerce.
Handicraft Gulds (Innungen) have, in the British and US zones,
retaimned the right to allocate materials among their members, but
have been deprived of their former right to make membership
compulsory by majority decision

Revivar or TrapeE Unions, Co-OPERATIVES AND WoORES COUNCILS

The Weimar Republic had known three ymportant organisations
which essentially represented the working class in economic hfe:
the trade unions, the co-operatives and the works’ councils.

The trade union movement was by far the most important of
these. In 1931 1t had a total membership of nearly 6,500,000; but
the trade union movement was dangerously divided both politically
and socially. Pohtically about two-thirds of the members belonged
to the Free Trade Unions (Freie Gewerkschaften) These stood
a similar relation to the Social Democratic Party as the British trade
union movement to the Labour Party. They were not openly
political but the leadership was closely associated with that of the
3 At the Leipzig Fair in May, 1946, it became clear that people in the Soviet

zone regarded the strong position of trade ssscciations in the Western zones
as a s;gn of the continued predommance of the old class. Their :deas were

of course exaggerated and distorted by propaganda but they were not altogether
false
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Social Democratic Party. A smaller but important section, with
nearly 1,300,000 members, was formed by the Christian trade unions
which were closely associated with the Catholic Centre Party ard
which, 1n the Catholic districts of Western Germany, strongly
competed with the free trade unions. There was a smaller un-
political trade wunion orgamsation of more liberal tendencies.
Socially the division was between workers’ and employees’ trade
unions, a division strongly opposed for many years by those who
regarded the division between industrial and black-coated workers
as unhealthy and dangerous. It was among the employees’ trade
unijons that the Chnistian and non-political trade unions had thewr
strongest support. The split between the two main wings of the
trade uwmon movement as well as that between industrial and
black-coated workers weakened the strength of the trade anion
movement and contributed to its speedy downfall before the Nazi
regime.

The Potsdam Agreement directed that the formation of free
trade umons be permitted . . . . subject to the maintenance of
military secunty.” By now, trade unions are an important and
numerically powerful movement in all four zones. Yet their function,
as well as their method of development and their position in publc
Life, is deeply influenced by the differences in the social policy of the
four powers. The Russian military government from the beginning
set out to make the trade union movement one of the pillars of its
policy and of the new German administration. As early as July,
1945, Marshall Zhukov permitted a zonal association of free German
trade unions. This zonal association is organised in a number of
unions on the principle of industrial as distinct from craft unions.
Bach particular trade union covers all members of a particular
industry, manual workers as well as employees, skilled workers as
well as unskilled. From the beginning, the trade unions were also
strongly integrated in the new system of socialist economic control.
As already reported, they constitute one-third of the new chambers
of industry and commerce. They also exercise decisive influence on
management through the works councils in the individaal under-
takings. Fially, owing to the suppression of the Social Democratic
Party and the relative insigmficance of the Christian Catholic wing
in the Soviet zone, the trade unions are almost entirely under
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Communist leadership. These different links make the trade union
movement a trusted mstrument of the new regime. At the same
time the trade union movement in the Soviet zone 1s faced with the
problems of any trade umion movement in a socialised and planned
economy. Its main function is not collective bargaimng opposite
an mdependent employer, but representation of the specific mterests
of a powerful group within the state, under an overall plan with
which 1t 1s closely associated. This tendency 13 powerfully
remnforced in Germany through the prices and wages stop decreed
by the Control Council in the mnterests of economic stabiity, and the
mewvitable hmitation of collective bargaming functions. All these
factors have contributed towards making trades umwons i the
Soviet zone essentially an active agent in the pohitical control of the
zone and in measures of social reform. As regards the latter field,
the German trade umong have always displayed a powerful and
beneficial activaty i social welfare They have maintamned co-
operative bmlding societies, special welfare and social msurance
funds, and a large number of cultural and educational institutions.
The new trade umons exercise manifold activities They take a
decisive share 1n denazification. They bhave special representation
m the committees preparmng the new constitutions, and they
collaborate mn sociahsation plans thus enablhing the Sociahist Unity
Party, in many cases, to double 1ts representation

The total membership of trade unions in the Soviet zone at the
end of 1946 was nearly 4,000,000 (including the Soviet sector of
Berhn).

In the Western zones the re-building of the trade wumon
movement has followed the pattern of building ‘ from the bottom
upwards,” Trade unions were cautiously permtted, first on a local
and district basis, then on a regional basis. In the U 8. and French
zones, no orgamisation 1s permitted beyond the Land level. There
are fifteen 1ndustrial unions each 1n Hessen and Wuerttemberg-Baden
and thirteen in Bavama. In the Brtish zone a zonal trade
organisation was permitted in March, 1946.

By the end of 1946, trade uniorusts in the British zone numbered
over 1,700,000, in the U.S, zone just over 1,000,000. In the French
rone, where the development was retarded far longer than in any
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of the others, they numbered a Little over 300,000. By comparison
with the respective populations of the zones, this indicates a far
stronger proportion of trade umonists in the Soviet zone by
comparison with any of the other zones. This is partly explained by
the greater speed in organisation and partly by the greater pressure
exercised in the Soviet zone, where it is almost impossible for a
worker to exclude himself from membership.

The vital differences, however, Lie not so much in the membership
which is steadily increasing in the Western zones as in their
respective functions and positions. Firstly, the Western powers did
not to any extent rely on the nucleus of the new trade union
movement in the formative era of mhitary occupation. Here, as
in other fields, a pedantic conception of formal political democracy
suffocated an imagmative social policy. At the time when the old
machinery had broken down, the trade umon orgamsers were held
back and discouraged from orgamsing above the local level, while
manufacturers’ associations and chambers of commerce were
allowed to revive their activities with an essentially undestroyed
organisation. The :dea was to buld the trade umon movement up
from a genwwnely democratic foundation; this was a laudable 1dea,
but it was often perverted to the pomt of idiocy by mihtary
government officers who had either never known trade unions or
did not hike them. Many hundreds of trade unions were compelled
to submut draft statutes smgly and separately for approval by
mulitary government Yet the essentials in the organisation of the
trade unmion as of the co-operative, as indeed of any association, are
determined by certain broad and very sumilar principles. Given
the complexity ofethe apparatus of military government, this
greatly retarded the effective functioming of trade wmions in
the decisive formative era. Under relataively normal conditions or
given an equal handicap for employers, this would have been a fair
procedure. Given the situation of Germany, the declared objectives
of allied policy and the dangerous advantage enjoyed by the intact
organisations of employers and industrialists, this was a psychological
blunder of the first magnitude. It 18 one aspect of the general
policy pursued by the Western powers: the discouragement of any
great social upheaval for the sake of & formal political equality
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which made no sense in the conditions prevailing in Germany and
often resulted 1n actual mequality. It is only now, after two years,
that the trade unions in the Western zones begin to take an effective
part 1o the major problems of the country. Hitherto they have been
almost enfarely preoccupied with teething troubles and the problems
of orgamisation )

Closely connected with this was a difference of functions. The
French distrusted the reconstruction of any big German movement,
nght or left. The British arnd U.8. manpower divisions were
domunated by the idea of reviving trade umions essentially as a
partner in collective bargarmng The American Control Commission
wag, moreover, influenced by two different trends which for this
purpose only worked in harmony: the craft umon principle was
sponsored both by organisers from the American Federation of Labour,
and by a erypto-communist element, hostale to the social democratic
movement anywhere and therefore to the trade umion movement in
Germany Between them, these two wings retarded as far as possible
the formation of a trade union movement as a general social and
political organisation and encouraged the formation of thousands of
separate works councils, as far as possible unconnected with each
other. The Bntish officials were more influenced by the principle
of caution and gradualness and the desire to keep the trade umons
away from any political activity. In June, 1945, the British malitary
government in Hamburg dissolved the first new trade unions because
they were alleged to be too strongly pohtical in character
Throughout, the officials 1n charge of the British Manpower Davision
have regarded collective bargaining as the main purpose of the new
trade union movement, yet there has so fa® been practically no
opportumty for collective bargaming ¢

They have therefore discouraged the very tendency which was
given exaggerated significance in the Soviet zone, the association of
the trade umon movements with the new political social and
economic problems The trade unions themselves have throughout
msisted on therr wish to be assocrated with the planning of
production, of manpower distribution and of general reconstruction.

4 The one significant exception 1s the increase 1n coal nuners’ wages permitted
by Control Council Directive
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They now participate in denazfication committees and wage
advisory councils. They are represented on the Zonal Adwvisory
Council. Some of the functions in which the trade union movement
was associated under the Repubhc bhave also been revaived. They
nominate assessors to the labour courts and to the commuttees
deciding on social insurance elaims. It is only in the last few months
that, in connection with the re-orgamsation of the control of
industry, the trade umions are beginning to take a modest part in
economic planning. They participate in the control of the iron and
steel industry; they have also nominated representatives for some
undertakangs of special public concern. 8

The leadershrp of the trade union movement in Germany to-day
is not on the whole distinguished by very great youth and enterprise.
Thas 18 not surprising It was ruthlessly suppressed for twelve years.
The best of 1ts leaders were murdered by the Nazs.® Those who
remain are largely old and tired men though they have been
strengthened by the return of a number of active younger men from
abroad. Yet the nucleus of the trade mnion movement is the
biggest single pillar of anti-Nazi forces in Germany even if in 1933
they proved weaker than one would have hoped for. Moreover, it
is only experience and responsibility which can develop the necessary
quahties. In all revolutionary periods new and inexperienced
people have grown with their tasks. It is impossible for trade unions
and workers to learn responsibiity and the art of industrial
management unless they are given the chance. For this it is
necessary that they should be encouraged to consider themselves as
part of the state and responsible for its future. The new German
trade union movement has shown throughout that 1t 18 conscious

4 Animportant example 18 the Coal By-Products Syndicate, an undertaking owned
and financed by the colliemnes and concerned with the sale and distribution of
coal by-producta Plans were submitted by the zonal economc admmistration
for the re-orgamisation of 148 management under the participation of independent
experts and trade anions as early as Spring, 1846 Only a year later were these
proposals finally sanctioned though their implementation 18 now held up pending
the general reorgamsation of the coal industry  The Germans knew that a
foreign od company, towards the end of 1946, had practically completed a deal
with the old management of that syndicate for the disposal of 1ts most 1mportant
interests which was eveatually stopped by official intervention.

% Among them are such outstanding leaders ae Leuschner, Haubach, Husemann
and Letterhaus
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of this new function. The most 1mmportant smgle proposal for social
re-organisation has come from the trade umions 1 the Ruhr mn
May, 1947. This resolgtion makes specific proposals for the
re-organisation of German economie life and control. It reiterates
the demand for a voice of trade umons and co-operatives m a series
of control committees which should plan the economic programme,
control allocations and enforce measures to ensure full dehveries.
It also makes the novel proposal for the creation of new economue
courts with powers to inflict economic sanctions. Ths clearly shows
a sense of responsibibity and the recognition of a function very
different from that enwvisaged by Control Commission officers
thinking in terms of 1932 rather than of 1947.

The Mners’ Umon for the British zone (Industrieverband
Bergbau) at a Conference held on January 29, 1947, put forward
an magmative and detailed proposal for the social and economic
re-orgamsation of the miming industry. The memorandum pleads
for an end of the present era of executive responsibiity exercised
by the Brnitish authorities, and for the establishment of a Central
Mining Office, which would be assisted by a Coal Counci
representing all groups interested 1in coal, ncluding state
representatives. This Councill would deal not only with the sales
and prices and distribution problems, but alse with production,
planning, and the function of the coalindustry mn the general economy.
The memorandum regards de-cartelisation as a meagre substitute
for socialisation as 1t tends to tear apart coal refinement from coal
production, though they belong together economacally. It
recommends, as a smtable combination of individual enterprise and
public control, the Mining Corporation (Bergrechthiche Gewerkschaft)
as a legal form 1n which the different pits should be orgamised. This
resembles in some ways a jomt stock company, but puts the control
n the management and workers of the mines themselves. Part of
the shares in all the different lmmﬂg corporations, constructed as
capital shares without voting mghts, would be held by a Trust
Company, as trustee of the pubhic. The remainder of the shares
would be held by the mining enterprises themselves, as voting shares
without capital. The general interests of the communities are thus
blended with the specific interests and management rights of the
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individual mines under full participation of the miners themselves,
through the Works Councils and delegates of the minming management.
On a ligher level, associations of mines are to take charge of all
matters and institutions of commeon coneern to the coal industry as
a whole. The holding company (which holds part of the shares)
would control the direction of capital assets 1n the mining industry
as a whole. The plan rejects centralisation and is throughout intent
on a combination of some general control functions which have to
be exercised over a wider area with the necessary stumulus for
competitive enterprise. The plan rejects the so-called muxed
enterprise, in which public authonties and private enterprise each
hold a certain proportion of the shares, but which 1s otherwise in no
way distingwmshed from ordinary private enterprise.

CO-OPEBATIVES

The Nazis had preserved some types of co-operative societies such
as the agricultural co-operatives, but they had completely abohshed
the consumers’ co-operatives which, as in other countries, had a
close historical association with the labour movement and with the
very type of collective democratic orgamsation which the Nazis were
out to destroy. The German co-operative movement had been
aflibated to the international co-operative movement and 1t was one
of the pillars of social democracy 1n Germany. It suffered, however,
from the same split as the trade umon movement with which 1t had
many personal and orgamsational inks: the larger section was close
to the free trade unions and the Social Democratic Party, while the
smaller wing was close to the Chrnistian trade umons and the
Cathohc Centre Party, When the Nazis finally dissolved the
consumers’ co-operatives, m 1935, they transferred all their assets
and property, hike that of the trade unions, to the corporate German
labour front, the compulsory nazfied orgamsation of all German
workers and employees.

The new trade umon movement could start more easily before
having restored to 1t the assets taken from it by the Nazi regime,
such as houses, land and funds. The main purpose of the trade
union movement hes in activities which can be largely supported by

current contributions. The consumers’ co-operatives were in & more
F. 83
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difficult position. The basis of their exastence and business are
shops and goods. DBMoreover the German consumers’ co-operatives
had branched out considerably into the fields of production. They
made such consumer goods as bread, fobaceo, marmalade and
light metal goods in considerable quantities.

Unfortunately, quadnipartite negotiations in the Control Council
about the extent and form of restoration of the former property
of the consumers’ co-operatives to the new co-operative societies
greatly retarded the reconstruction of the movement. Up to
the present, no quadripartite decision has been reached, after
nearly two years of discussion. This did not prevent the Russian
Government from re-orgamsing the co-operatives and transferring
German labour front assets to them. In December, 1946, there
were 1 the Soviet zone of occupation 236 consumers’ co-operatives,
with a membership of over 1,250,000. In the three Western zones,
however, the revival of the movement was very considerably delayed.
From the French zone the operation of only fifteen co-operatives is
reported. From the US zone, no figures are available. Neither
government has shown particular enthusiasm for there-estabhishment
of co-operative societies. The problem was more acute in the
British zone which, with 1ts highly industriahsed area, contained a
large part of the German co-operative movement and expected from
the British Labour Government some active encouragement. This
encouragement has not been altogether absent but Control
Commission bureaueracy has delayed the formation of the new
co-operatives Only on March 97, 1946, permission for the
sponsoring and Iormation of new co-operative societies m the
Bntish zone was given. It was not until the end of 1946 that the
first consumers’ co-operative was fully operative. This was due to
an exaggerated apphecation of the principle that this movement,
hke the trade unmon and other democratic orgamsations, had to be
rebuilt from the bottom upwards Each single co-operative society
had to be sponsored separately and individually and to submat
separate draft statutes which went through the different channels
of mmhtary governments and were eventually translated and
collected at headquarters. The preparation of any draft statutes by
the provisional headquarters of the co-operative movement—
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consisting largely of the surviving leaders of the former co-operative
movement—was not permmtted. As the statutes of the normal
consumers’ co-operatives are bound to be very similar in type, the
necessity for each single society to draft its statute separately was
an unnecessarily pedantic condition. The combined effect of the
delays was, as in so many other fields of British admnstration, a
dampening of the original hopes placed in the Brtish Government
by the leading anti-Naz elements. After this imtial delay had been
overcome, progress has been more rapid. By the end of 1946, over
eighty consumer co-operatives had their statutes finally approved,
and about fifty of them had provisionally had a proportion of their
former assets restored to them, not as former owners, but as
custodians, appointed under Law No. 52 which provides for the
blocking of Naz property.®s Thus the co-operatives are able touse |
shops, houses and some funds provisionally while the Control Council
decision on the final regulation of the property question is awaited.

The re-orgamsation was not facilitated by the distribution of
competences within the Control Commission. On the problem of
the restoration of assets, the whole re-organisation of the co-operative
movement was entrusted to the Property Control Branch of the
Finance Divisions (both in the British and the U.S. Control Com-
mussions). The Economic and Manpower Divisions thus only took a
mnor interest. In particular, the new co-operatives had sometimes
great difficulties 1n receiving the production permits to restart their
former factones. The officers in charge of the different industries
were more sympathetic to private business; nor had they more than
a cursory interest in the co-operative movement as a whole There
were several examples of the co-operatives having o look on while
other factories which had operated throughout the Nazi period
obtained production permuts from muhtary government. During
the last year the Brnitish Government has however, shown an
lncreasing interest 1 the revaval of the reactivation of the co-
operative movement. While 1t 13 sigmificant that their functions
cannot be compared with those obtaimng mn the Soviet zone,? 1t 13
slowly becorung again an important factor in the economic and
social life of the British zone.

82 ~ee Appendix, p. 3u3. 7 See above, p. 138 «f seg.
11 (2)
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Works CoonciLs

One of the social reforms of the Weimar Republic had been the
constitution of Works Councils by & Law of 1920. Thas law provided
for the election of works councils 1n every undertaking with more
than twenty employees and it purported to give these works councils
a certain share 1 management apart from their function of reporting
to the management special interests and grievances of the employees,
The latter function developed, the former withered away, owing to
the stubborn successful resistance of employers

Works councils have again been authorised, by Control Council
Law No 22. Thewr progress has been rather more rapid than that
of the trade union movement. In the Soviet zone, the spontaneous
activities of workers’ organisations dispossessing owners and

*re-orgamising works often started with the setting up of works
councils which took control of the undertaking. In the Western
zones, many alled labour officers which slowed down the re-
orgamsation of the trade umon movement as being an organisation
‘ from the top ’ rather than from the bottom upwards, favoured the
establishment of thousands of unconnected works councils represent-
mzg the wndividual plant rather than an organised movement. This
tendency was particularly supported by those American organisers
who came from the American Federation of Labour. In all zones
there 13 now an increasing copnection between works councils and
trade unions. With the full re-organisation of the trade umon
movement, the former practice of the trade umons putting up
mostly trade umiomst candidates for works councils elections has
again developed.

There 1s certamnly no wuniform development as regards the
functions of the new works councils. In the Soviet zone they are in
effective control of undertakings even where the owners are left
nomrnal control. They stimulate production and act as pohtical
watchdogs. They seem to fulfil a function simlar to the factory
Soviets m Russma. Qwing to the suppression of the Socal
Democratic Party and the relative insignificance of the other two
parties among the working class, they are essentially another branch
of the Sociahst Umity Party operating in the field of industrial
management.
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In the Amencan and French zones the function of the works
counclls appears to be modest and restricted. In the British zone
it 1s somewhat more significant. In two directions, works councils
begin to form an active link between the workers and the general
management of economic affairs. A new Brntish zone directive on
the re-organisation of chambers of industry and commerce permuts,
though 1t does not direct, enlargement of chambers of industry and
commerce through the participation of elected representatives of
the employees. Further, in some of the re-organised industnal
undertakings, such as the de-cartelised steel compames and the coal
by-products syndicate, a proportion of the employees’ nominees
on the boards come as representatives of the works as such, as
distinct from the trade unions.

As for the further development of works councils, their function
15 obwviously determuned by the structure of the social system.
Therr function is hkely to be outstanding in an economy run by the
proletaniat. It is smaller but considerable i the society which is
being evolved under British gwdance where management and
labour co-operate 1n planning tasks. It is of httle significance in a
capitalist society of the American model.

SociravisaTioN A8 A Poricy PROBLEM

The problem of socialisation in Germany is not just a problem of
ownership, control or management. It is not a purely economic,
political or social problem. It is only by considering all these factors
together that the problem can be seen in its proper perspective.?a
Any proposals which, like that of the International Chamber of
Commerce, 8 believe that the transfer of shares of basic industries to
an alhed controlled state bank would solve the sociahisation question,
do not even touch the surface of the problem.

The problem 1s first of all a matter of political belief. A majonty
of organised political opimon 1in Germany to-day, but in particular
the entire organised working class in Germany, behieves that the
soaahsation of basic industries is the only logical and constructave
answer not only to the evils of uncontrolled capitalism generally, but
to the particular situation created in Germany through the

78 Cf. my letter in The Times, July 17, 1847, 8 See below, p. 218.
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association of the industrial class with the Nazi regime, and the
subsequent dispossession of industrial owners by the alles. To
ignore this faith means, consciously or unconsciously, taking the
side of the industrial and busmess class agangt the organised
working class and a large proportion of the independent voters.
In the Bnitish and U S =zones the industnal leaders are becoming
ommously self-confident and aggressive, as 1s shown by a recent
proposal of the Trade Associations for the resumption of price and
production control under loose official supervision. They resist the
participation of trade wunions in the management of public
undertakings. Whatever action the alhies take or omut to take,
mcluding delaying tactics, they will be deemed to have made a
political chowce as there can be no doubt either about the vacuum
created by the dispossession of industrial leaders, the opimon of the
politacal parties or the view of the orgamsed working class.

The problem 1s, secondly, a production problem Here the
British and US control authornties have perpef:ually been m a
conflict between implementing the policy of denazfication and
retaining techmecal and managernal efficiency. This dilemma cannot
be ignored. But the bitterness of the organised working class about
the failure to shift the keys of controlis also a vital productron factor,
as can be seen from the parallel example of the nationalisation of
the coal industry in Great Britain. The solution lies m the active
participation of the organised working class 1n economic management.
This problem has been discussed mm some detail, and it has been
shown that the most constructive and imagmative proposals for
the re-orgamsation of the basic industries have come from the
working classes. There is no doubt either that the argument of
technical efficiency or experience has also been used by Control
Commission personnel hostile to the principle of sociahsation to
impede 1ts progress.

The problem of socizhsation 1s thirdly a sociological one. It
means the gradual transformation of the organised worlang class
from the exploited class of Marxist theory into a respousible factor
of State government. In Soviet Russia and, it would appear 1n the
Soviet zone of Germany, the organised working classes have
undoubtedly become a decisive factor in State government, but on
a basis of political totahtarianism. In Great Britain, and
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consequently in the Western part of Germany, the problem is a
more complex one. The trade union movement in Great Britamn is
going through difficulties of psychological adjustment as social-~
sation proceeds. But this problem at least is easier in Germany.
The trade union movement, the co-operative movement, and allied
movements in Germany are conscious of the predominant necessity
of rescuing the state from catastrophe. Moreover, the traditional
trade union position as a party in collective bargamming and as the
instrument of getting an increased ‘shce out of the cake’ in
negotiations with employers, 1s practically non-existent in Germany
to-day. Therefore the efforts of the British and American Manpower
Dhvisions to emphasise, to the almost complete exclusion of other
functions, this collective bargaming function of trade unions, are
particularly musconceived and artificially ereate a problem which
was mercifully non-existent. The task should be to wutilise the
acute and burning sense of responsibihity which the working class
organisations 1n Germany undoubtedly possess, by making them
respounsible partners in the economic planning of the state, and by
giving them the experience which they badly need.

The problem of sociahsation is lastly one of concentration of
economic powers. This has been the principal argument mainly of
the Americans, but also, to a lesser extent, of the British and French,
against socialisation. It is, however, a mistake to identify sociali-
sation with the concentration of power in the state. The
proposals of the miners outhned above envisage, mn fact, a form of
socialisation which 1s essentially co-operative and competitive,
while not destroying the possibilifies of wider planning or publec
ownershup. This s emphatically the view of the British Government,
which has consistently opposed excessive de-cartelisation, as it
would lead to inefficiency and the uneconomic sphtting up of
industry Moreover, the dismal experience of the first six months
of bi-zonal fusion has shown, even to the Americans, the necessity
of basic economic planming powers for central authonties. The task,
therefore, 13 to 1mplement socialisation, firstly by combining the
necessary mummum of central planning powers wath executive
decentralisation, as outhned above, and secondly, to associate the
orgamised working class, the consumer and other classes with
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economic admimstration and industrial management on all levels.
The previous analys:s has shown a number of examples 1n which
this can be done or has already been attempted. ®

It cannot be emphasised too strongly that the alternative to
continued delay 1n socialisation will not be a healthy competition of
thousands of small enterpmses. It will be the gradual resumption of
control by the old class of mndustriahst entrepreneurs. They are,
without question, preparing for such a development. In conditions
of modern industry and business, the development of vast numbers
of well-balanced small competitive enterprises 1s no meore hkely
than the development of sovereign equal moderate-sized states m
international Life

It 1s, of course, possible and desirable to decentralise management
and create reasorably balanced economic umts under a general plan
for the industry This 1s the gist of the miners’ proposals for the
reorgamsation of the Ruhr coal irdustry. But without such pubhc
control, concentration will soon take place again and lead to a new
accumulation of private economic power. For that reason the
British Government has nightly opposed excessive decartelisation.

® See in particular, pp. 152, 159, 160, above.
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RESTORATION OF LAW AND JUSTICE

ONE of the most dismal aspects of the Nazi regime had been its
systematic ehimination of the principles of justice which had become
the generally accepted standards of modern cavilised states.
A survey of the main developments under the Naz regime has been
given above.! They touched both substantive law and .the
administration of justice. Such laws as the Reich Citizenship
Law of 1935 or the host of Ordinances concerning Jews or the
Law for the protection of German blood and honour implemented
the Nazi polhicy of racial discrimination. Others introduced Nazi
principles of government into the German law. Among these
were the Law for the Unity of Party and State, the Prussian Law
legitimating the Gestapo, and the Local Government Code which
has already been discussed. Finally, another series of laws con-
cerned the administration of justice, which abohshed the principle
of nulla poena sine lege, such as the notorious statute of 1935, by
directing courts to impose punishments by analogy according to
the ‘ healthy stincts of the people.’

As regards substantive law, the Nazi regime had ounly begun to
upset the structure of the German legal system. It had neither
time, inclination or expertise to abolish the bulk of German statutes.
Instead 1t undertook legal reform in certain selected fields; but
above all it replaced the independence of the judicial system by
an increasingly polhtical judiiary and, even more than that,
through the side-traclang of the judiciary. Unlimited powers were
given to the Gestapo and to party agencies, beside which the ordinary
administration of justice became more and more a facade.

The allies have issued several fundamental proclamations and
laws regarding the admunistration of justice. Proclamation Ne. 3
of the Control Council, implemented by Law No. 4, abolishes all

1 See pp. 9-11.
( 189 )
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extraordinary courts of the Nazi regime and re-estabhishes the
tracditional system of courts as it existed before. It also apphes
the principles of denazification to the judiciary. Law No. 36 provides
for the re-orgamsation of admmstrative courts. These are a
traditional feature of all Continental legal systems as distinet
from the Anglo-American legal system. They are competent to
decide issues between public authority and the citizen. They can
1mpose 1njunctions or annul decisions of public authorities in the case
of an excess or abuse of adminstrative discretion, and they function
as courts of appeal against polhice injunctions It 1s only ignorance
which has led many Anglo-American junsts to suspect the system of
admimistrative courts as being the expression of an arbitrary pohce
state. The present enormous but unordered growth of admimstrative
law m Britain has m fact demonstrated the need for such a system.
The alhes have therefore wisely refrained i this field from replacing
a well-proven mmdigenous system by their own.2 Directive No. 19
of the Control Council laid down certamn basic principles for the
admimstration of prisons.

In regard to the reform of German law, there has been a great
amount of detailed work but httle concrete result. Inter-allied
preparations are far advanced in the field of social msurance law
which would replace the complex and illogical multitude of social
insurance systems prevailing in Germany, but agreement bas nof
yet been achieved. Commmttees have also been formed for the
reform of criminal law, the law of ciwvil procedure and a multitude
of other subjects. But apart from the proclaimed directives and
laws of the Control Council Just enumerated, the reform of justice has

been, m this as in most other fields, a matter handled differently
in the four zones.

LEecarn anp Jupician REFoRM

The Soviet Government has introduced a umified system and law
of social msurance in 1ts zone, but the other governments have so far
confined themselves to speaific reforms on the basis of the existing
system. Allfour zones have complied with the abolition of some fifty
Naz laws and ordinances as laid down by the Control Council, but
they have introduced different piecemeal reforms, laying emphasis

2 France 15, of course, the mother of admuustrative courts. The system has
spread from France over the Continent
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on different matters. Thus, the British and Russian Governments
have introduced new local government codes. The British have
promulgated a revised version of the Code of Criminal procedure.
In the US. zone, the different Linder are in process of working
out new statutes in different fields. The general picture is that of the
German legal system continuing to operate, subject to the
elimination of a number of specific provisions, particularly in the
field of crmmunal justice which are of a specific Nazi character.
With the collapse of any central government, the Presidents of the
Oberlandesgerichte, which normally comprise the area of a medium
Land or a Province, temporanly assumed the functions of Ministers
of Justice and head of the judicial administration. This could
not, of course, become a permanent feature.

In the U S. and French zones, Land Ministries of Justice were
re-established which are in charge of Land legislation and the
administrative side of law, including appointments.

In the Russian and British zones, zonal admanistrations of
justice have been established. In the Russian zone it is responsible
for prninciples of legislation and legal traming.

In the British zone, the Central Legal Office is * responsible to
Military Government for the efficient administration of justice in
the Bntish zone,” in accordance with Military Government Laws
and Proclamations.

Subject to Mihitary Government approval, it also imtates
drafts and promulgates legislation in matters formerly within
the competence of the Reich (including Civil, Crimmal and
Commercial Law). It appoints the senior judges and publc
prosecutors, All other matters are the responsibility of the
Minmstries of Justice of the Lander.

Admmistration of Justice has so far remained outside the
bi-zonal fusion. Legislative methods therefore differ considerably
in the two zones.

All zones have proceeded to the re-establishment of the ordinary
courts on three levels.® In the restoration of admnistrative
courts, the British and U.S. zones are far more advanced than the
other two zones. In the Soviet zone, only one administrative
court has so far been reopened. In this field the Brtish have

3 Oberlandesgerichte, Landgenchte, Amtsgenchte.
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imitiated a reform of considerable importance by including a
principle which has long been the subject of much discussion m
Germany: the principle of a general appeal to admnistrative
courts against any administrative act alleged to violate mghts.
Before the Nazi regime, the matter was one for the dafferent German
states, most of which provided appeals 1n specified cases but not
generally against every and any mfringement of an admimstrative
authority upon individual rights.

Control Council Law No 21 prowvides for the reorganisation of
Labour Courts. These had been one of the most successful innova-
tions of the Weimar Repubhe. Composed of a legal chairman
and two assessors, one appoiwnted by employers, one by trade unions,
they were competent to deal with any dispute between employers
and employees as well as with the authontative interpretation of
collective agreements. They were famed for thewr swiftness, cheap-
ness and fairness. These courts have been revived in all zones.
But the chairmen need no longer be qualified lawyers. They must
have special experience in labour matters. The Presidents of the
Labour Courts of Appeal must still be legally quahfied.

There can be hittle doubt about the wisdom and the necessity
of the Judicial reform so far described. The same cannot be said
about another reform introduced i the British and U.S. zones.
Under the Code of Criminal Procedure of 1877, coupled with various
Land statutes, the Police had the power to fix, by wnitten order,
fines, or detention up to a maximum of fourteen days, in the case
of certain contraventions. In every such case, there was the
remedy of appeal to the court, and the order had to state this
right specifically. This procedure was both beneficial and practical
in the thousands of routine cases, such as minor traffic offences,
where the facts are clear and no legal problem arises. Simularly,
the Amtsgericht (County Court) had the power to fix, by written
order, fines or imprisonment up to three months, 1n the case of
certain categories of criminsl offences, provided the public prosecutor
moved accordingly, and the judge saw no objection. In each case,
the defendant had the right to apply for trial. This type of pro-
cedure—which was in no way connected with the Nazi regime—
has saved the courts and the publhic thousands of unnecessary tnals
and costs, the kand of tnal which wastes the time of magistrates
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and public in England. No one had ever thought of this as an
infringement of the rule of law, until the British and American
authorities discovered that the conferment of such judicial powers
upon the police, or the imposition of penalties without trial was a
violation of fundamental principles of justice and of the doctrine
of separation of powers. Consequently, even the most tnwvial
routine matter must now go through a tnal, at a time when the
German courts are desperately short of judges and overburdened
with the ¢rial of really serious offences. The same mechanical
apphication of the doctrines of separation of powers has been
responsible for the denial of the power of ordinance to the bi-zonal
agencies, &

Superficially, the restoration of the admunistration of justice
has proceeded on roughly parallel hnes in all four zones. Under-
neath the sumilanty of form there are, however, vast differences
on the function of justice, 1n particular between the Soviet Govern-
ment on the one hand and the Western Governments on the other.

In the Soviet zone revelutionary justice plays an important
part, and consequently the professional judge is largely being
replaced by the lay judge. Special six-month classes have been
atarted for the traiming of such judges. To what extent they will
eventually replace professional judges is not yet clear.4= As no
former Nazi party members may be judges in the Russian zone, the
need to find new personnel 1s particularly urgent; prosecutors as well
as the judges of the lower courts are not fully legally trained.
In the Western zones, on the other hand, legal tramming 1s being
restarted on traditional lines, after expurgation of Nazi principles.
Emphasis 1s on the independence and on the technical training of
the Jjudge and the legal profession, whereas 1n the Soviet zone it is
on the fulfilment of a political and social mission.  This 1s of course
connected with the deeper contrast of policy. Under the Nazi
regume, justice became increasingly dependent on the status of
the htigant (Jew or Gentile, Nazi or non-Nazi). The position is
now largely the reverse in the Sowviet zone. Law courts are
4 Cf above, p. 90,

48 Opn July 13, 1947, the creation of Ihstnict Peasant Offices was snnounced, to
decide on all questions of property law, leases and mortgages. An appeal Les

to a ‘ Peasant’s Court,’ staffed with one professional judge and two peasants
28 8886880TH.
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frequently attacked for being polifically impartial in such matters
as eviction, rent restriction or property actions. Denazification
is part of the judicial process as well as a special procedure.
In the Western zones, on the other hand, justice 1s meant to be
impartial, and denazfication 1s on the whole 1n a separate
compartment.

It 1s obvious that the differences of approach will be manifest
1n such fields as criminal law or legal training where fundamental
conceptions of public policy clash most sharply. It seems equally
clear that the allies, hke the Nazi government, will attempt to
realise their 1deas of justice mainly through the methods of legal
traxmng and the selection of personnel rather than by reforms of
substantive law which demand a long period of technical preparation.

Despite all reservations, the outward restoration of a democratic
system of justice has made considerable progress in all zones.
But this would give a distorted picture of the actual position unless
seen against the background of some wital factors in mihtary
government Firstly, security of tenure 1s an essential element of
judicial independence. No German judge, however, has this
security at present. Mlitary government can remove hum at any
time. This is partly due to the difficulties of denazification.
A vast proportion of the German judiciary are disquahfied under
the Denazfication Directive of the Control Council. The shortage
of trained personnel 1s such that the Western allies have temporarily
remnstated many judges who have been proved to be merely nominal
Nazis. In the British zone these amount to nearly half the total
judicial personnel. The Russians, being anxious to build up a
completely new Judicial apparatus of a different poltical cora-
plexion, have made thus the object of sharp attacks. Agan, this
is a dufference of principle. The Russians themselves are strict
1n regard to denazification where they want to be, but they allow
a considerable influx of ex-Nazms mnto the Socalist Umty Party.
The real 1ssue 1s that the Western allies wish to mantaimn the
traditional legal machinery and the Russians do not. The lack
of judicial independence was illustrated when a law court in the
French zone acquitted one of the murderers of the Fmnance
Minister of the Weimar Republc, Erzberger, under an amnesty



RESTORATION OF LAW AND JUSTICE 175

passed by the Nazi Government in March, 1933 ! The French
authorities instantly dismissed the judges and cancelled the
judgment. In the other Western zones courts have, on some
occasions, convicted German deserters from the Nazi army. These
and other judgments are the objects of frequent press attacks,
which often blur the borderline between criticism and personal
invective. The present restriction on the independence of the
judiciary is inevitable. But until conditions are sufficiently
stabihsed to permut a full restoration of judicial independence, the
rule of law must remain an aspiration rather than reality.

A second, weightier factor 1s the suspension of the rule of law in
the relations between the allies themselves and the Germans.
Foremost 1mn the pubhc eye is the continued detention without trial
of ten thousand persons origmally arrested em bloc because of
their positions under the Nazi regime. It 1s the affimty of such
procedure with Gestapo methods and the replacement of individual
by collective accusation which constitutes a grave detraction from
‘Western ideals of justice. This has been increased by the collective
sentence on certain Nazi organisations such as the S 8. and the
S.A. by the Nuremberg Tribunal. The effects of this have, however,
been muitigated by executive ordinances. In the British zone,
German Tribunals staffed with a lawyer chairman and two lay
assessors, and Appeal Tribunals staffed with lawyers only have
been established to try members of specified Criminal Orgamsations.
But the charge is for membership °with knowledge that 1t was
bemg used for the commussion of acts declared criminal by the
Charter of the International Mihtary Trnibunal.’ (Crimes against
Peace; War Crimes; Crimes agammst Humanity.)® Again, the
ongmal necessity for arrest without trial can hardly be questioned.
It1s their continued duration which turnsitinto a matter of principle.
Last, but not least, the preservation of a state of belligerency enables
the occupation authorities to disregard principles of law to a large
extent. Whether the rules of warfare technically still operate in
Germany or not, has been discussed 1n another connection.® But
the effect on public opinion does not depend on the technical
position. Foremost has been the wholesale requsitioning of

& Ordinance No 69. ¢ See sbove, pp. 62-63
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houses, including their furniture, not so much because of the
principle of requisition for allied purposes, but because of the
complete arbitrariness of selection Anyone affected by a requsi-
tion would lose his house as well as the bulk of his furmture with
lLittle prospect of seeing erther agam. His neighbour might escape
unscathed The feeling of arbitrariness engendered by such
measures has been one of the greatest reasons for increased batterness
agamst malitary government Recently requisitioming has largely
stopped, but 1t will take a long time to undo the effect of earher
methods Simularly, the continued retention of vast numbers of
German prisoners of war i alhed countries is technically justified
by the continuation of a state of war But this carries all the less
conviction as 1t 1s alhed disagreement which prevents the formation
of a German government and the conclusion of a Treaty of Peace.

By far the most important aspect of the rule of law 1s the
apphcation of justice to all, regardless of status and class.
Professor Dicey considered the subjection of governors and governed
alike to the same law and jurisdiction as one of the three pillars of
the rule of law. The sharp differentiation between wvictors and
vanquished in military government mihtates against such a rule.
It 1s all the more important that the victor should temper the
absoluteness of his power by subjecting his own personnel to law.
In the present occupation of Germany, this need 1s greatly reinforced
by the importance which the allies, in their propaganda and their
proclamations, have attached to the restoration of justice in Germany
and to the abolition of the differences of race, nationalty, rehgion
which characterised the Nazi regime. The numerous trials, m
particular the Nuremberg tnial, further underhned this. The
alhes, sitting in judgment, professed to apply principles of law
of general apphcation.

Allied mulitary personnel are, of course, subject to military law
and triable by courts martial. An early SHAEF Proclamation
established a large number of offences against public order or the
secunity of the allied forces, and set up Mihtary Government Courts
to try them.% This affected Germans and established a concurrent
junsdiction with the renascent German courts. In practice,
Military Government Courts have confined themselves to trying

84 See Appendix, p. 300.
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offences of Germans which affected mmlitary government (e.g.,
carrying of arms, concealment of information, prohibited meetings,
etc.) An early Ordinance for the British zone extended the juris-
diction of the Military Government Courts to any British civilian
¢ who in Germany does any act which, if it had been done 1n England,
would have constituted a criminal offence.” Unfortunately, this
Ordinance remained largely a dead letter until late in 1946 when a
small number of British Control Commission officers were tried
for certamn offences punmishable under Englsh criminal law. On
January 1, 1947, Mihtary Government Courts were replaced by
Control Commuission Courts, which bear a much closer resemblance
to ordinary courts. They consist of Summary Courts, competent
to impose sentences up to imprisonment of twelve months and
fines up to a specified maximum; a dhgh Court which may
impose any sentence, including death; and a Court of Appeal,
which reviews decisions by the High Court and, in certain cases,
of a Summary Court. The judges of the High Court and the
Court of Appeal are appointed by the Commander-n-Chief and
must be qualified lawyers. Magistrates of the Summary Courts
are appointed by the Chief of Legal Division.

The rule of law has been recently strengthened by the setting
up of a Control Commission Claims Panel in the Bntish zone, an
admanistrative authority competent to deal with claims by Germans
for compensation for damage caused by alhed personnel. This was
urgently necessary, as German courts may not exercise jurisdiction
in any civil case involving allied personnel. A German could not,
for example, bring any claim against a reckless alhed dniver who
had knlled his chuld. Nor could a German mother bring an action
for maintenance or affihation against the allied father of her
illeqitimate child. A stronger inducement to licentiousness cannot
be 1magined.

This slow but steady tightening of law 1n regard to the alhed
personnel serving 1n Germany is both welcome and overdue. It
is the absence of personal secunty and the re-introduction of political
justice 1n the Russian zone which, more than anything else, still
cause the vast majonty of Germans to prefer the Western zones.

Whle, 1n the latter, certain categones of persons are still detaned
r. 12
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without trial, and cases still occur of sudden arrests by Public Safety
Branch, without any information as to reason or duration, 1t 1s mainly
m the Russian zone that political suspects (1n the eyes of the S E D.
or the Soviet Government) as well as an ordinary, unpohtical skilled
worker or engineer may find hamself arrested or deported without
notice or tnial. The sudden knock at the door, at dawn, the most
dreadful memory of all who, i1n Germany, or in occupied countries,
were persecuted by the Nazi regime, 1s still an important feature of
bLife in the Russian zone.

Such factors as the certainty that there will be no arrest without
trial, or the right to claim compensation for a wrong done even if the
wrongdoer 1s a member of the occupying forces, or the energetic
prosecution of corruption by the allies, weigh infinitely more
in the scales of justice and the re-education of Germans towards
respect for law than the abolition of the hmited fining powers of
the police. The forms of justice have largely been restored, but
the revival of a real respect for law ;m Germany demands the same
self-hmstation in the exercise of power, as between victors and
vanquished, which Brnitish junsts demand 1n the relations between
government and governed in Britain. Thus 1s all the more important
as factors beyond the control of any legislator undermine respect
for law in present-day Germany. Such laws as the Control Council
Law, threatening the unlawful use of foodstuffs and rationed goods
with hard labour for life are flouted daily, as long as the struggle
for survival drives people into the black market.

The ‘ rule of law ’ 1s an elusive principle It certamnly does not,
as Dicey thought, exclude admimistrative justice. Nor does 1t mean
a perpetuation of conceptions of government ecurrent at the time
of the American Declaration of Independence or at the height of
Manchester Laberalism. But, mn the sense 1n which 1t is one of
the pillars of the Western conception of freedom and democracy,
1t does mclude: firstly, the principle of equality before the law,
regardless of nationality, race, rehgion and class, secondly, an
order of law which restrains the arbitrariness of government
through a judiciary whuch takes no orders from the executive Only
the sheer necessities of the occupation should delay the restoration
of these principles.
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EDUCATIONAL RECQNSTRUCTION

TrE remodelling of school and other forms of education 1s a vital
factor i the fask generally known as ‘re-education.” Quite
apart from the deeper question of the new ideals of education to
be substituted for Naz ideas, the alhes were confronted wath two
major techmcal and admnistrative tasks; one was the personnel
aspect, of education. Not unnaturally, the Nazis had been particu-
larly radical in the purging of the teaching profession. About
80 per cent. of German teachers belonged to the Nazm Party or its
assoclated organisations. The Nazi purge had been specially severe
in the elementary schools. A distressing proportion of elementary
school teachers exchanged radical left for Nazi convictions. After
thorough nazification, the Naz government gresatly favoured the
elementary school teacher at the expense of the secondary school
teachers, whose maintenance of acaderuc standards as well as of
more conservative ideas 1t despised. A uniform training scheme
for all teachers was mainly designed to give ‘ character’ training.
The second task was that of a thorough revision and purging of
books. School books under the Nazi regume had become increasingly
impregaated with the adoration of Hitler and his regime, at the
expense of truth. For the purpose of magnifying the Germanic
contribution, history was falsified and a perverted doctrine of racial
biology taught. For the purpose of proving Naz racial theories,
even ‘German’ mathematics and physics were taught. Heme’s
* Loreles,” perhaps the most popular German poem, was alleged to be
by an unknown author. Mendelssohn’s music for the * Midsummer
Night Dream’ was replaced by substitute music composed by areliable
Naa. Rehgious teaching had practically died. The churches and
religious organsations, while not eatirely forbidden, had been de-
prived of practically all means of educational influence, The protestant
church had been officially ‘ gleichgeschaltet ® although a powerful
dissident movement maintained itself. But it was not always easy
( 179 )
12 {2)
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to disentangle Nazi teaching from other less objectionable doctrines.
Moreover, the Nazi regime had not always substituted entirely new
books for old-established ones. It had often purged and re-edited
them wath certain alterations.  The first six months of the occupa-
tion witnessed an orgy of destruction of Nazi books by the alles,
and as the destruction comprised every book with even the shightest
Nazi tange, the shortage of books soon became desperate.® The
problem of replacement was not only one of devising smtable new
texi-books, but of finding paper, fuel and printing presses. Even
now the sight of an average German school 1s pathetic. Im
dilapidated rooms three or four times the normal number of children
are being taught with practically no books or other materials. At
best a blackboard and good memory must serve both teacher and
pupils.

By the end of 1946, all zones had gone a long way towards
completing the denazification of the teaching personnel and the
tramming of new teachers. Many of them, especially ex-servicemen,
had been tramed in special emergency courses. The number of
new teachers in course of tramming under military government
supervision was estimated at about 8,000 in the British zone, over
40,000 1n the Sowviet zone, 4,000 1n the French zone and about
15,000 in the U S. zone. This compares with the total of teachers
of all kinds employed in the four zones of 66,000 in the British zone,
73,000 1n the Soviet zone, 19,000 in the French zone and 44,000
in the U.S. zone. It is clear from these figures that by far the
greatest “turnover ’ is taluing place in the Soviet zone. But the
tramning period of six months is far shorter than in the Western
zones, and the standards are bound to be correspondingly lower.
Undoubtedly, there is, m the Sowiet zone, a larger influx of new
teachers from classes other than the professional mddle class, even
though the term ‘working class’ ludes a variety of elements,
technicians, scientists, clerks, as well as industrial workers. Ths
picture is repeated at the umiversities, which will have a very
powerful influence on the next generation of leaders of German hfe,
1 For example, logal books are practically unobtanable because any legal book,

even classics, dealhing, say, with the legal aspects of the annexation of Austna
was destroyed.
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m the professions, m science, in government and administration.
The universities—all of which have been reopened and are working
under appalling material conditions®—are overcrowded with
students. Less than a third of the applicants can be admitted.
This rush to the universitaes 1s due not only to an understandable
thirst for learning after seven years of war, and to increasing
detractions from umversity study for many years before then, but
also to the uncertamty of many thousands about the future. Large
numbers of ex-officers, ex-engineers and scientists, finding no
occupation in their own profession, turn to the universities to gan
time and await developments. Moreover, 1t 15 one way of evading
labour duty which otherwise might take them to mines, forestry
or other manual occupations.

In these circumstances the problem whether to admit ex-officers
has become one of significance and diseussion among the allies.
The Russians insist on the exclusion of all former active officers.
In the three western zones, on the other hand, both active and
reserve officers have been admitted. They account for sbout
one-fifth to one-sixth of the total number of students 3 Of even
greater significance 1s the social background of both teachers and
students. The Soviet Government maintains that over 45 per cent.
of the new teachers and over 26 per cent. of new umversity students
come from the working classes 38 On the other hand, the Education
Minister for Thuringia declared in July, 1947, that only 2 per cent.
of the students of Jena University were workers. To have excluded
large numbers of active-minded and mtelligent people from intel-
lectual activity only because they had once been officers would
have driven them underground and into active political opposition.
But the absence of active encouragement, in the Western zones,

2 The Umiversity of Kuiel, for example, 18 housed in a few ships as its buildinge
are utterly destroyed

3 About 1,550 out of 10,500 in the French zone About 5,500 out of 31,000 in
the British zone About 5,500 out of 39,500 1n the US zone In the Soviet
zone, on the other hand, only 2 6 per cent of the students are former reserve
officers and there are no active officers

saAllowance must be made for the notorious vagueness of the term ‘ working
class *  For companson, a detalled survey by the Umversity of Cologne (winter,
1946—47) showed that, of 1ts students, 36°2 per cent were children of officials,
27 per cent of independent business men, craftsmen and farmers, 17 8 per oent.
of managing employees and foremen, 88 per cent of members of the free
professiona, and only 4 6 per cent of workers
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for the extension of Umversity training to a far greater proportion
of working-class people 18 certainly alarming No one who has
attended teachers’ seminaries or lectured in the new German
universities in the Western zones can doubt that the new students
are an eager, earnest and sincere body of men, but, shabby and ill-fed
though they are, they have largely preserved the outlook of the
professional muddle classes from which they overwhelmingly come.
A certain proportion of workers’ children and students from other
social groups may be absorbed by the re-opened adult education
colleges and by trade union colleges which are begimning to function,
but they are not hkely to influence to any degree the outlook of
the universties in the Western zone Yet the universities have
been for several generations the centre of German nationalism.
Naturally the term ° working class’ 15 now somewhat vague As
admission to umversities 18 dependent upon denazification tests, 1t
1s hkely that, in the Soviet zone, political trustworthiness is an
mportant factor Among other documents, a certificate of political
reliability from the anti-Fascist commttees which exist throughput
the zone, as well as a certificate from a political organisation regar(ﬁng
‘active co-operation 1n democratic-reconstruction,” has often to be
presented.

The selection of university teachers has presented a sumlar
dilemma. In the Soviet zone the replacement of university teachers
has so far been far less radical than one would expect. The reason
is probably lack of qualified teachers and concentration on the
remodelling of schools and teachers’ traiming. As a result, there
1s an uncomfortable proportion of that dubious element m German
life, the semu-ideahst professor who, from scientific detachment,
rushed into the Naz1 movement, and from the Nazi movement has
now rushed into the Communist movement. The corresponding
weakness 1n the Western zones 1s too layrge a proportion of ex-
conservatives and nationalist professors who have just managed to
avold denamfication, but whose outlook cannot possibly provide the
mspiration for a new educational approach Awmong the list of
unaversities 1n the Western zones one finds a few men of outstanding
calibre and a clear anti-Nazi record,  but a greater number of names

4 Such as Karl Jaspers, Radbruch and Alfred Weber in Heidelberg, Eucken and
Dietze 1n Freiburg, Bohm in Frankfurt, Schnabel in Munchen
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known from pre-Naz days, competent but essentially steeped in
the traditions of the old Germany 5

A more radical difference m the educational outloock of the
Soviet zone, as compared with the three Western zones, will make
itself felt later when the new school system has had its effect. The
Western zones have, on the whole, restored the school system
prevailing before the Nazm regime. Under that system, children
from six to ten years all went to one state school, the ¢ Emnhertsschule.’
After this the children either attended an elementary school up to
fourteen, with part-time education up to eighteen, or various types
of secondary schools. This was admittedly a compromise between
more radical ideas after the 1918 revolution and conservative
mfluences. Left-wing circles had long demanded the Einheitsschule
for all chuldren up to fourteen years. In the Soviet zone this system
has now been introduced, all children attend an eight-year course
which, for the last four years, 1s followed by a secondary school
course to which only about 10 per cent of the children can go.
The remainder will be sent to technical vocational schools, from
which some may proceed to the technical umversities (Technische
Hochschule). Private schools (which never were of very great
significance 1n Germany) are now entirely prohibited. The type of
school to which a child goes after the eight years’ elementary course
18 to depend entirely on abihity and to be entirely independent of
means.

It 1s not without irony that this new school system in the Soviet
zone bears, at least 1n theory, a certamn resemblance to the new
British school system, which also provides for a general elementary
school, followed by a choice between three different types of
secondary school, dependent on ability tests only.® Soviet Russia
herself, on the other hand, has recently abandoned the principle of
universal free higher education, and made higher school education
dependent on fees, except for a minonty of scholarship children.

5 All these pomnts are confirmed mm a Report of a Delegation of the Association
of Umveraity Teachers which, 1n January, 1947, visited six umversities, two
technical ugh schools and two medical academues in the British zone  (Lnever-
gities Review, May, 1947 )

6 A considerable difference is, of course, the preservation in England of the
fee-paying private school, commonly known as publo school.
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How far this very considerable difference in the school system
will be reflected in a great diversity of educational standards and
outlock will mainly depend on spirit and methods of teaching.
This 1t is too early to judge, although there 1s evidence of political
teaching in the schools of the Soviet zone. Apparently a course
called ° Gegnwartskunde,” under the guse of a study of current
affairs, 18 1n fact devoted to propaganda for the Sowviet regime
and the Sociabst Unity Party. The supply of text-books is
much more liberal in the Soviet zone which contains a far greater
proportion of the German printing mndustry than the Western
zones. The Russian muhlitary government has reported the pro-
duction of 147 text-books, with 12 mmllion copies, as agamst
7,800,000 text-books in the British zone, about 2,500,000 i1n the
French zone, and about 6,500,000 in the U S. zone.

All powers have restored full hberty of religious worship. The
different denominations, while separated from the state, enjoy full
hberty, and this apples to the Soviet zone no less than to the
‘Western zones. A wvital difference exasts, however, in the range of
their activities.’ In the Western zones, the churches are of con-
siderable 1mportance i general educational activities, especially m
the youth movement, as well as in pohtical affairs. This is particu-
larly true of the Catholic Church. The influence of the leading
Catholic prelates, which, under the Weimar Republic, was expressed
through the Catholic Centre Party, 1s now hardly less strong in the
Christian Democratic Union. Such dignitaries as the Archbishop
of Cologne, Frings, are very powerful political personalities The
Catholic Bishops have repeatedly uttered strongly critical declara-
tions concerming the allied occupation The Western powers have
encouraged the educational and orgamisational activities of the
church, m the Soviet zone they have been strictly confined to
rehgions worship This also results m a very different structure
of the youth movements. In the West the Bntish Government
has, with the imtial encouragement of Field Marshal Montgomery,
encouraged the re-activation of youth movements of all types.
The Military Government reports nearly 14,000 youth groups with
over 75,000 members in operation The number 1s not much
smaller in the U.S. zone As agamst that, the Soviet zone reports
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one youth movement with some 400,000 members. The meanmg
of this difference is obvious. In the Soviet zone the youth move-
ment 18 a sponsored one, closely alhed to the generally controlled
semi-political education of youth and uncomfortably remimiscent
of the Naz organisations of youth movements. In the Western
zones the youth movements are hiberal and diverse. They cover
the different religious denomnations, social and political youth
movements, youth hostels, etc. This, also, is indicative of the
deep differences between the Russians and the Western powers.

In December, 1946, British Military Government, following the
example of the U.S. authomnties, transferred full educational re-
sponsibility to the Land authorities. In principle, this transfer of
responsibility 1s very desirable. But the vast majority of the able
and high-minded education officers, as of others with first-hand
knowledge of the Western zones, are unhappy about it because,
despite the far-reaching restoration of the technical apparatus and
academic freedom, they feel the foundations, especially of higher
education, to be insecure. Since the rise of the new German Reich,
in 1870, German higher education has been increasingly characterised
by over-emphasis on learning, at the expense of the wider aspects of
education and its function in the social and political fabric of the
community. Together with this went an intellectual and social
snobbism which made the mstitutes of higher education largely the
preserve of the muddle classes. The Nazi perversion of education
has now been largely stamped out; but the tired and old men now
mostly in charge of higher education join with students who want
to make up for lost years in an escape 1nto pure learning and abstract
mntellectualism. The majority shut themselves off against & more
vital conception of education. The mtellectual and social himita-
tions of the German 1dea of ‘ Bildung ’ persist. Perhaps light will
come from the educational enthusiasm of the orgamsations which
are it the middle of the social and economic problems of the day.
It will hardly come from the umversities.



CHAPTER 1%

THE ECONOMIC PROBLEM

HisTorY has shown that economic prosperity, far from bemng a
guarantee of peace 1s, on the contrary, often a necessary basis for
aggression and maperiahsm It 1s equally true, however, that,
without a reasonable solution of the economic problem, none of
the other problems can conceivably be solved. If a patient 1s both
physically and mentally sick 1t 1s useless to attempt a mental cuare
after the patient has died  Failure to solve the economue problem
would make success 1n any other sphere of mulitary government
mpossible or irrelevant

The economc problem of Germany, under allied control, 1s
however m 1itself a problem of policy, morals and international
relations as much as a technical economic one. The reasons for
the present phght are to be sought in bad politics and poor morals
no less than 1 muddled economic thimking. A detailed analysis
of the economic problem would surpass the scope of this study.
Its most salient aspects have been analysed with lucidity and
courage by the leading organs of the Enghsh and American press.
Thas chapter will attempt no more than a brief survey of the mam
problems m their mter-relatedness and m their impact on the allied
mibtary government of Germany.

Porvicy PHASES

Up-to-date three phases of economic pohcy can be distinguished.
The first finds expression in the relevant passages of the Potsdam
Agreement.! Its mam primmeiples are—
(1) The absolute prohibition of certan types of German Industry,
and the restriction of many others.
(2) The de-centralisation of German economy.

1 See Appendix, p 261
( 186 )



THE ECONOMIC PROBLEM 187

(3) Emphbasis on the development of agneulture and peaceful
domestie mdustries.

(4) Common allied control policy 1n regard to the mam aspects
of economuc hife, such as production, price control, and
foreign trade. This pohcy was to be implemented by a
number of Central German Adoumstrative departments,
particularly in the fields of finance, transport, communica-
tions, foreign trade and industry.

(5) Strict alhed supervision of industrial disarmament, and the
mamtenance of a German average lLiving standard not
exceeding the average standard of hving of European
countries (other than the Umted Kingdom and the Sowviet
Union)

(6) The mmposition of reparations on Germany by the removal
of ‘surplus industrial equipment,’ assessed in the hght of
the previously stated pohcy of partial de-mdustriabsation
Such removals were fixed on the basis of an exclusive claim
of the Soviet Union to equipment situated m her own zone,
with an additional claim to 15 per cent. of the surplus
mdustral equipment from the Western zones, in exchange
for other products, and another 10 per cent. without exchange.

(7) Reparationsinclude in particular the entire German Merchant
Marme which under the de-industnahsation plan 1s not to
be replaced by any new sea-going vessels.

These principles were the outcome of an ideology which had
steadily gamed ground during the last year of war and which saw
the key to peace Imn the destruction of Germany’s great industrial
and working potential. It assumed that, without destruction and
forced restrictions on the quantity and type of industrial production,
Germany would once again wipe out the consequences of defeat.

These principles were inplemented m the ‘ Level of Industry’
Plan agreed by the Control Council and published on March 27,
1946.2 At the very time when the Level of Industry Plan, the
expression of the allied philosophy of Phase One, had at last been
agreed and published, the actual thought of the allies had already
moved into Phase Two. Less than two months after the publication

2 Cf. below, p 204, and Appendix, p. 333.
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of the plan, the Military Governor of the U.S. zone declared that
no further dismanthng would take place in the U.8. zone, pending
agreement on the economic unity of Germany. This was the first
open recognition of the faet that, in the prevailing conditions, any
further diminution of productive capacity was regarded as disastrous.
The British, without making a specific declaration, and without
stoppmg dismantling entirely, were in sympathy with this pohey.
The Russtans, while contimuing to press for implementation of the
dismanthng pohey in the West, stopped dismanthng in their own
zove at about the same time, but m October, 1946, there was
another wave of dismanthng, this time affecting works together
with therr skilled staff (e g., the Zeiss works in Jena). The culmina-
tion of this phase was the Stuttgart speech of the U.S. Secretary
of State Byrnes i September, 1946. It openly abandoned the
policy of Phase One, and substituted a policy of making German
economic recovery, up to a level of reasonable peaceful prosperty,
the first priority, and the payment of reparations second. The
Third Phase, from the establishment of the bi-zonal Westemn
admimistrations 1n September, 1946, to the Moscow Conference in
March and Aprl, 1947, 1s domunated by two considerations: On
the one hand 1t 1s tacitly assumed that umby of German economic
admnistration 1s not immediately attamnable, and that the West
(for the time bemg without the French zone) and the East respec-
tively have to be organised on the alternative assumption of con-
tinued division. On the other hand, three of the four alles
recognise the need for drastic revision of the Level of Industry
Plan. This is elearly mdicated by the various alled proposals at
the Moscow Conference for an upward revision of the level of
German steel production from the figure of 5°8 milhion (with reserve
capacity up to 7'5 million tons) to figures varymg from 10 milhon
to 12 million tons. Whale there 1s now no basic disagreement among
the allies (with the partaal but mereasingly bhalf-hearted exception
of France) on the need for a policy reversal, the picture 1s obscured
by the continued division of Germany. Consequently, the Soviet
Government insists on the original reparations pohcy m regard to
the West, which 1t regards as potentially hostile, while gradually
abandoning this pohey for its own zone The wider problem of the
principles and methods of revision of the Level of Industry Plan
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has not so far been tackled i detaill. The Moscow Conference has
left the problem open whether the plan should be scrapped
altogether or merely needs an upward revision.

Tae EcoNoMic sTaTe OF GERMANY SINCE THE OQCCUPATION

Thre Effect of Zonal Dwiston on productive capacity

In no field has the effect of the zonal divisions of Germany been
more marked and more disastrous than 1n the economc field. Inthe
present situation the most important division is that between the
Soviet zones on the one hand and the Western zones (including the
French zone but excluding the Saar) on the other hand Berhn
constitutes 2 very mmportant but i no way self-contamned third
sector, separate from the rest though economically more closely
linked to the Soviet than to the other zones.

Before the war, the industnal productivity of the Eastern and
Western zones was approximately in the relation of 40 per cent to 60
percent Ofthetotalnational income of about 65 milhiard Reichsmark,
the East produced roughly one-third and Berhn roughly 10 per cent.
This leaves some 57 per cent. for the Western zones. Of the total
occupied population, 34 per cent. were m the Soviet zone, 58 per
cent i the Western zones and nearly 8 per cent. in Berlin. Taking
the principal branches of economic activity, that 1s, first,
agriculture, forestry and fisheries, secondly, industry and handicrafts,
thirdly, trade, transport and finance, and fourthly, public utihities
and services, the Eastern and Western zones appear surprisingly
sumilar 1n structure. In both zones the first category provided a
Little over 13 per cent. of the total production, the second group &
httle over 50 per cent , the third group around 20 per cent and the
fourth group between 16 per cent. and 17 per cent Nearly 50 per
cent of Berlin’s production was 1n the second group, the remainder
was divided between the third and fourth groups, agriculture being
practically non-existent.

These figures show that the political, administrative and economic
separation of Berlin from the rest of Geermany is & major disaster.
The outstanding share of Berln in Germany’s total industrial
capacity was largely derived from the high development of certain
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specific ndustries. Nearly half the German electric mmdustry was
in Berlin Other major industries concentrated mn Berlin were the
clothing industry, the printing and paper goods industry, the
mstrument and optical industry, the machmery mdustries and
public utilities For all these fimishing industries, Berlin was
entirely dependent on raw materials from elsewhere Alhed disunity
has increasingly led to the economic attachment of the four sectors
of Berhn to their respective zones This not only dissects Berln
economically but compels the three Western zones to mamntain
expensive and difficult hnks between thewr zones and their Berlin
sectors over a distance of hundreds of miles

Although the Western and BHastern parts of Germany bad a
roughly similar division of economic activities, neither was self-
supporting. The Eastern zone was dependent upon the West for
«coal and steel 3

On the other hand, Western Germany is heavily deficient m
regard to the four basic foods of bread, grains, barley, cats and above
all, potatoes. The whole of Germany was agriculturally self-
sufficient to the extent of over 80 per cent., her mam deficiency
being fat She was entirely self-sufficient mm gram and potato
production The survey on which these figures are based * calculates
that, without supplies from the Russian zone, the Western zones
would 1 normal times have to eut their consumption of bread by
21 per cent , of barley by 20 per cent. of oats by 15 per cent and
of potatoes by 24 per cent Nor were the mdustries of East and
West self-contamed The miming industry of Central Germany was
entirely dependent for 1ts equipment and spare parts on the Ruhr
The textile mdustries of Saxony and Westphaha were specialised on
entirely different products

It1s apparent from this greatly simphfied and suramary analysis
that even considermng the highly intensive organised and well
functioning economy of Germany in the last few years before the

2 The respectave production figures for coal in 1936 were In the Russian zone—
28 5 mulhion tons of hard coal, 91 3 mullion tons of brown coal In the Western
zone—129 8 million tons of hard coal, 70 1 million tons of brown coal About
34 milion tons of hard coal were exported from the whole of Germany, nine-tenths
of it from the Western zone

1 The World To-day (Chatham House Rewew), July, 1945 Shghtly greater
deficiencies are given by Hoffman, Zones of Occupation, Departnient of State
Bulletans, Noe 354, 355 (Apml, 1946).
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war, the present division of Germany mto two major zones, with
Berhn cut off from its sources of supply, would have meant a major
upheaval But the following factors have greatly increased this
dislocation: firstly, the mmpoverishment of the agricultural pro-
ductive soil through the drastic reduction of fertilisers during the war
(ranging from 30 per cent to 50 per cent ) and even more in the
first two years of occupation, to this must be added the gradual
exhaustion of the soil through excessive application of artificial
manure. Secondly, the drastic reduction of industrial capacity
through mihtary operations and, at least mn the Eastern zone,
through large-scale dismantlmg Thirdly, the very incomplete
economity unity which so far has been established even within the
Eastern and Western zones. In the West, economic unity between
the British and American zones 1s only beginning to be effective
The French zone is still largely outside and only begmnmg to
intensify trade relations with the other two Western zones
Fourthly, the loss of two major industrial regions and one major
agricaltural area  Silesia, 1 the East, accounted for the bulk of
hard coal production 1n the Soviet zone, and the Saar in the West,
accounts for a substantial proportion of hard coal production in the
‘Western zones. The Eastern area up to the Oder-Nemsse hine which
18 now a de facto Polish territory, accounted for at least 13 per cent
of the total German agricultural production, mostly gramn and
potatoes Fifthly, the all but complete stoppage of imports of vital
industrial raw materials for the finishing industries Sixthly, the
drastic loss of manpower productivity caused through steadily
deteriorating nutrition standards, appalling housing conditions m
the big cities, and absence of essential consumer goods Seventhly,
the slowing down of the economic machine through an incredibly
complex apparatus of alied and, often weak and inexperienced,
German authorities and a detailed system or production and export
permuts  Eighthly, a steadily detenorating transport and mam-
tenance situation  Rolling stock, electrical, mining and agricultural
equipment wears out rapidly, through lack of proper maintenance
and spare parts Lastly, the flood of refugees in the British and
US zones.

These factors operate all over Germany though not with the
same 1ntensity. At this point therefore the overall analysis must
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be continued by a brief survey of economuc conditions mn the
different zones

Econoumic DEVELOPMENTS IN THE SOVIET ZONE

It1s only 1n recent months that sufficient material for a fairly aceurate
picture of conditions in the Soviet zone has become available.
The agricultural position m the Soviet zone while not qute as
critzcal as 1n the Britash zone, has been very difficult, through the
cutting off of the main gramn producing area in the Bast. It has
been mcreased by the use of immense quantities of potatoes for
alcohol (by Russian orders) and by large-scale removal of caftle
and horses, consequently there 1s a most serous deficiency in
manure and fertihsers (nitrogen is again produced by the Leuna
Works) and the difficulties have been inereased through the
sphtting up of the large estates into small uneconomic wunits
cultivated to a large extent by ill-equipped and inexpenenced
farmers The industrial position has been decisively imfluenced,
during the first phase of military government, by the large-scale
dismantlings of plants?® and m the second phase by the transfer of
about one-third of the remaming industmal capacity mto direct
Russian ownership. Reports agree that the bulk of the output of
these Soviet owned plants goes to Russia.® Against this, both
friends and enemies of the Soviet administration agree that such
industrial capacity as remams 1s fully utilised—a rough estimate
of industrial production m the Soviet zone is about 30 per cent of
pre-war production. In contrast to the Western zones, there 1s
not only no nommal unemployment but effective full employment.
This 18 ensured firstly by the blocking of all private accounts in the
Soviet zone which forces everybody to work, and, secondly, by
Russian and Communist methods of stimulating production by a
mixture of exhortation and sanctions. The following confidential
report, from a German source, written in October, 1946, about the
highly industrialised province (now Land) of Sachsen-Anhalt may
be regarded as representatave.—

¢ As regards the provision of labour and matenals, certan

& In the mechanical engineening industry 1t 18 estimated at 53 per cent. of 1936
capacity War damage accounts for another 24 per cent , so that the remaimng
capacity 18 23 per cent In the machine-tool industry 1t 18 only 17 per cent.

& This has recently been demed by German officials :n the Sowiet zone
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large chemical concerns, such as the Leuna Works and the Buna
Works, as well as the plants working for reparations, have
priority. These firms will be able to maintain their present
intensive production for a prolonged period. It is different, for
example, :n mining. Brown coal production, the industrial basis
of Saxony, runs at full capacity. Despite the dismantling of
certam plants, the highest production of the war years was
shghtly exceeded in August, 1946; but in a few months, there
are bound to be strong reactions, because this production is
achieved through an irresponsible waste of men and materials.
The workmen are compelled to work every Sunday—many
works have worked every Sunday in August—while the machines
do not get the necessary repairs and overhauls The supply of
spare parts is so small that a partial collapse 1s nevitable.
Supphies of grease and o1l for example are only 50 per cent. of
1942, steel parts only 9 per cent. Moreover, spare parts for
the minmng industry of Central Germany have always come from
Westphalhia. This will mean a complete collapse. The Sowviet-
owned plants will receive sufficient priority and be put as an
example before the rest of the population. At the same time
any factory manager who does not fulfil his production guota
must expect the accusation of sabotage.’

There 1s no doubt that the bulk of industrial output in the
zone goes to Russia, although there 18 much controversy about the
exact proportion. Soviet and Communist sources naturally tend to
give a lower figure than 90 per cent., which is the estimate of most
German sources.

Feeding and hving conditions mn the Soviet zone differ con-
siderably as between the different Linder. Conditions in the agrn-
culturally poor districts surrounding Berlin are often appallng
beyond description. Conditions in the Western parts of the Soviet
zone—less affected by the last few months of war operations—are
considerably better. The official nutrition standards now hie above
the Western average, but this 18 no more an accurate picture of
the real situation than the corresponding figures in the West.
Without doubt the entire population 18 compelled to work hard.

3 13
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Political pressure and financial necessity compel those who have been
affected by depazfication to do memnial work much more effectively
than 1 the West. The fear of eviction, deportation or secret arrest
makes conditions 1n the Soviet zone psychologically similar to those
under the Nazi regime. The black market is generally estimated
to be smaller than in the Western zone. The people have less
time and money for it, and the penalties for being caught are
harsh. A hmited but apparently entirely theoretical outlet is
provided by the pernussion given to farmers to sell surplus produce,
above the delivery quota, on the free market. A moderate economic
recovery of the Soviet zone 1s dependent, firstly, on the still doubtful
policy decision of the Soviet Government whether to keep her part
of Germany n a state of economic subjection or whether to restore
her to reasonably full productivity within the economic orbit of
Eastern Europe. If the decision 13 taken mn the latter sense, the
second requirement will be a supply of raw materials, the improve-
ment of farming methods and the supply of fertibisers, agricultural
machines and breeding stock for agniculture. This again 1s partly
dependent on a fuller revival of fertiliser production which 1s
potentially large owing to the big potash supplhes in Central
Germany and the capacity of the Leuna Works for the production
of nitrogen.® The fulfilment of all these conditions is more hkely
once the immediate emergency needs of Russia herself are less
pressimng.

EcoxoMic PosiTioN IN THE FRENCH ZONE

The zone, while mainly rural, 13 not agriculturally self-sufficient.
For a population amounting to approximately 8 per cent of the
total German population, it normally produces about 5 per cent.
of the cereals, 6 per cent. of the potatoes, 6 per cent. of the sugar
beet and 5 per cent. of the dairy produce of Germany. On the other
hand, 1t produces 40 per cent. of the German tobacco and 75 per cent.
of 1ts wine. These two commeodities, together with timber, are the
mamn economic assets of the zone and account for most of the
exports which have enabled France to get a small surplus out of the

8 The Leuna Works at present appear to concentrate on the production of synthetio
petrol for Russian needs
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zone, although production is estimated by the French to be less
than 50 per cent. of the normal. )

Industrial damage is estimated at about 30 per cent. The main
industries are leather and watchmaking, both of considerable
potential export value. There are also two big chemical plants,
at Ludwigshafen and Rhemfelden.

The Saar coal production, over 10 per cent. of the German total,
has received privileged treatment and, with over 63 per cent of its
peace-time production, has recovered well. But the Saar 1s now, in
every way, treated as an economic part of France. Customs
barriers ceased i December, 1946; the territory is not treated as
a Land but as a separate administrative urat under direct French
control, its hiving standards are adjusted to those of France, not
of Germany. France rigidly refuses to subsidise her zone, and her
occupation forces largely live off the land. The official food ration
for the average consumer 15 estimated by the French themselves
as varying between 1,000 to 1,300 calories, but it has, in fact,
frequently fallen far below this level.

The French estimate the industrial activity of their zone
{in February, 1947) at 25 per cent. of the normal. They have
consistently complained of inadequate allocations of coal and power
from the other zones. An agreement reached in April, 1947, promuses
them increased allocations of Ruhr coal, 1n proportion to an expected
nise in output. So far this increase has not matenalised.

On the whole, conditions in the French zone are grim. Only the
rural character of the zone, and the fact that the French carried out
most of the dismanthing and reparations in kind ymmediately, have
prevented the dramatic worsening of the situation as it has occurred
in the British zone. Moreover, the French zone alone has a shghtly
smaller population than before the war, as it has practically no
refugees from other countries or zones.

Econoumic Posrrion 18 THE U.S. ZoxNE.

The U 8. zone has a considerable industrial potential which is not,

however, concentrated in a few major industries. Her industries

are moreover largely of the type which 1s not prohibited or only

lightly restricted by the Level of Industry Plan. War destruction,
13 (2)

~
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while heavy, cannot compare with the British zone. The zone has
for some fime received certain supplies of raw materials from
America, in particular raw cotton, for mdustrial preduction and
export. It has recently reported an increase in industrial activity
to a level of 46 per cent. of the pre-war standard in June, 1947.
This recovery is mamly in the light industries, such as leather and
textiles. The zone alse contamns some of the most mmportant
chemical plants (Hoechst), machine imndustry (locomotives and motor
cars at Munich, ball bearmgs at Schweinfurt). In timber, it 1s the
richest of the four zones. The main weakness of the zone 13 1ts
almost complete dependence on coal supplies from the Ruhr. Its
only major source of power 18 water power m Bavaria. The zoneis
defictent 1n agricultural produce, mamly in bread, grains and
potatoes, but better off iIn meat and dairy produce than the British
zone. Feeding standards vary but are, on the whole, superior to the
North, particularly so in Bavaria.

Economic PostrioNn v THE BRITISH ZONE

The British zone presents by far the greatest econome problem.
The full gravity of the situation has only gradually become apparent.
As the major industnal area of Germany, the zone had vast stocks
of raw materials, which enabled most of 1ts industries to continue
reduced production for periods ranging from six to twelve months
after the capitulation. These stocks are now completely exhausted.
The following give a representative illustration of the development.

Taking the 1936 standards as a basis (100 per cent.), the overall
level of industral production was 31'3 per cent. for the average of
1946, 26 b per cent. for February, 1947, 33 per cent. for Aprl, 1947,
For consumer goods, the correspondmg figures are 20-4 per cent.,
17-7 per cent. and 23 per cent. (appr.). Production of mined iron
ore slumped from a monthly average of 360,000 tons m 1936, and
228,000 tons m 1946, to 82,000 tons in February and 90,000 tons 1n
March, 1947. Fwished hot rolled steel products were produced st
the rate of 112,000 tons mn Februsry, 1947, nising to 164,000 tons in
April, as agamnst an average of 820,000 tons in 1936 and of 151,000
tons m 1946 The production of potash fertilisers was only 8,746
tons in February, 1947, as against an average of 30,950 tons i 1936
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and 17,816 tons in 1946. The 1947 target for this fertiliser
(particularly important for potatoes) is 22,500 tons, but in March
production slumped to the catastrophic level of 1,685 tons. A
substantial increase is reported for May. Nitrogen production
shows up rather better, with 7,171 tons in February, rising to 10,298
tons in March, 1947, against a monthly average of 13,690 tons m
1936, and of 6,808 tons in 1946, ~ -

The most mmportant, and also the most interesting of all
production curves, is that of hard coal (Steinkohle). In February,
1947, when production generally was at its lowest ebb, 1t had risen to
over 230,000 tons, as against 105,000 tons in May, 1945, 218,000 tons
in January, 1946, and a 1936 average of 390,000 tons. In April,
1947, 1t sank to 210,000 tons, and began to recover from the second
half of June onwards, exceeding 230,000 tons again early in August.

The rise was due to the introduction, on January 16, 1947, of a
pomts system for miners. Apart from the privileged feeding
standard for miners {rising, in the case of ° very heavy miners’ to
about 4,000 cals ), the new scheme allots points, graded according
to the heaviness of the work, in six categories. The allocation of
pomnts 18 made dependent upon a minimum of work performed, and
measured by shifts, in the case of underground workers, and of
working hours, in the case of surface workers and employees.
Doubtful cases, especially excusable absences, are decided by the
management, together with the Works Council. Additional points
are allotted, up to a fixed maximum, for increased production, both
of the district and the pit in which the indivadual 1s working The
points entitle to the supply of a vanety of consumer goods, ranging
from suits, shoes, linen, household goods, to bacon, coffece, sugar,
tobacco and Schnaps.®

The slump, after the initial rise, was due to the failure of food
supphes, but also to the unprecedented general depression i the
zone, in Spring, 1947, from which 1t is impossible to isolate any
section of the community.

® It 1s » melancholy reflection on the speed of Control Commussion machinery
that practically the same plan bad been put forward by the Zonal Economue
Admumstration and the Economue Advisory Counal, in Apnl, 1946 Action
was taken mine months later. A further plan, announced on July 26, offers
extra rations for increased output and, after a susteaned mocrease in production,
the setting amde of part of the foreign exchange proceeds of coal exports for
additzonal goods for the miners
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The general analysis 1s one of declming production, even since
the begmning of the occupation, and of a slump, during winter, far
beyond any normal seasonal effects There are a few exceptions,
where special attention has been concentrated on production in a
particular industry. But i1t would be psychologically impossible to
mcrease the gulf between one or two privileged sections of workers
and the rest too far An extension of privileges to many classes of
workers, on the other hand, is made impossible because there are not
enough additional foodstuffs and consumer goods to go round.

The most telling figure 18 the drastic dechine m productivity per
gamfully employed person. By comparison with 1936, i1t now
varies between 60 per cent i the coal mdustry and 25 per cent.
m the building industry, with an average of just over 30 per cent.
(Official German figures ) A vicious spiral has been responsible for
this disastrous development. The British zone, potentially the
richest part of Germany and one of the richest in Europe, was
more heavily struck than any other zone by the sudden collapse of
supphes of raw materialsand food Food suppliesfrom America and
anincreasingly hard-pressed Britain have prevented complete famine
but resulted in a steady deterioration of the feeding situation which
in May, 1947, left the distributed ration for the average consumer
at under 1,000 calories per day.® This state of affairs has led a
growimng proportion of the population to spend an ever increasing
proportion of their time in hunting for food in exchange for skilled
labour-consumer goods, existmg stocks, or black market profits.
This, together with the tendency of farmers everywhere to hold
back supplies in times of difficulties, has greatly decreased the
formerly strictly enforced deliveries from farms for the general
population. The general deterioration in standards of food, housing
and clothing has progressively depressed the productavity of industry
and increased the cost of production The official price structure
is therefore entirely artificial. Fums divert an mcreasmg pro-
portion of their products from official channels. Naals are exchanged
for lubricants, bicycles for food. The firms can retain their skilled
workers only if they provide canteen meals. The mamtenance of

9 The agricultural area 1s about equal to the 1938 area {smeller 1n grains, larger
m potatoes) But owing to soil exhaustion and lack of fertihsers, the expected
yield for 1947 18 only (roughly) 50 per cent 1n gramn, 70 per cent 1n potatoes,
65 per cent 1n sugar beets Zomne food production would provide under 1,000
calories a day, given normal farm dehvenes
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a skilled nucleus of workmen 1s their only hope for the future.
The tendency to deal on the black market rather than accept work
at official rates has been increased by the failure of the Western
powers to block private accounts. German authonties, demorahsed
and often corrupt, are deplorably slack in enforcing labour duty.
Scores of young men, ex-Nazs and others, can evade productive
work or street clearing by dishonest medical certificates.

Added to all this 18 the uncertamty about future dismanthngs
for reparations. The actual number of dismantled plants has been
relataively small;1 but the threat of dismanthing hangs over hundreds
of factories which have received provisional notices or are bemg
valued. Psychologically, the Russian and French zones had their
worst shockn the first year. The U.8. zone has stopped dismantling
since May, 1946. But the British zone, which was left largely
undisturbed m the first year, 18 feeling the threat of dismantling
increasingly at a time when the economic and psychological conditions
are reactmg more and more strongly agamst 1it. i

In these circumstances, the vestiges of an ordered economic
life are disappearing fast. At the most critical moment, the zonal
economc admmstration for the British zone—which had at last
been given sufficient executive powers—was replaced by mneffective
bi-zonal agencies which have consistently been denied the necessary
executave powers. In particular the bi-zonal economic administra-
tion had to wait many months before acquirmg the vatal powers for
controlling production and dealing with black market transactions
and inttiating the necessary prosecutions.?

How far can this sombre picture be brightened by the economic
fusion of the British and U.8. zones ? In the first threc months
of the fusion the effect has been neghgible, except for a certamn
mmprovement 1n the freedom of movement between the zones. The
economuc purposes of the fusion—the political factors were, of
course, at least as decisive—were essentially three: a leveling up

1 By May, 1947, approxumately 125,000 tons of machinery and equipment had
been dismantled; thirty-two plants from the zone had been allocated to indavidual
nations for reparations, dismanthng operations were proceeding at 120 plants.

2 Control Council Law No 50 of March 20, 1947, threatening black market transac-
tions with the severest penalties, including hard labour for hife, 18 hkely to remain
a dead letter The situation has deteniorated so much that the struggle for
sheer survival 18 etronger than the fear of pumshment
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of feeding standards, an increase m mdustrial production, through
pooling of resources, a combined import-export programme, in
accordance with a five year Anglo-American plan. (Bevin-Byrnes
agreement ) The last of these was the most ambitious of the different
objectives aimed at by the fusion. Over a period of five years, an
estimated deficit of one bilhon (milliard) doHars in Germany’s trade
balance was to be wiped out. The necessén‘y mports of food and
raw materials, to be suppbed on credit, by Britam and U.S.A.,,
was gradually o rehabilitate German imndustry in the West to the
extent of a balance between imports and exports, m 1949, and a
small export surplus after that. On this basis, the Jomt-Export-
Import Agency, under a U S -British Control Board, planned for
a 1947 export target of 350 mllion dollars

After the first three months, the feeding standards in the
British zone were worse than ever before The mdex of industrial
production in the combmed zone, according to- statistics of the
bi-zonal economic admmistration, had declined from 38 per cent.
m November, 1946, to 27 per cent. in February, 1947, for the
combmed zone (1936 equals 100 per cent.).3 Above all, exports
had reached just over one third of the target, and the biggest items
were coal (over one half) and tumber (over one eighth), that 18 to
say the most uneconomiecal exports of bulkj; raw materials, mstead
of refined industrial products. The only other major 1tems were
machines, iron and wron alloys, and mvisible exports. Contributory
reasons for this fallure are: first, the blatant weakness of the
bi-zonal set-up, with its encouragement of economic particulanism
and the mmpotence of the bi-zonal admimstrations (cf. above, p. 88
et seq.), secondly, the catastrophic winter with 1ts calamitous effect
on the already very grave situation of fuel and power and of trans-
port {railways and waterways) This further depressed wital
supplies and manpower productivity. There seems no end to the
vicious spiral. Some of the effects may be mitigated by admimstra-
tive 1mprovements, greater power to the bi-zonal administrations,
stronger measures against the farmers, and, at the production end,
by further concentration on coal and fertiliser production. But
within the present liiitations of supply, it 1s clear from the analysis

8 With the advent of spring, 1t 18 recovering shghtly. (See above, pp. 196-197.)
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given above that no substantial further increase of coal production
can be expected.

It 18 obvious that only radical help from outside, by means of
food, vital raw materials and essential consumer goods, can stop
the rot and put the combined zone in a position in which it could
begin to work its way towards a greater measure of self-suﬂiciency:.

Tar ProBLEM oF CURRENCY REFORM

The growing disproportion between the increasingly artaficial
control system of prices and wages, and the actual slump m the
value of the mark on the black market,1s aggravated by the continned
failure of the allies to agree on currency reform. The need for such
a reform 1s undisputed. The Nazi regime had encouraged a limited
inflation by financing a large proportion of its war expenditure
through state debts and by allowing high profits and wages. The
end of the war left Germany with a note circulation estimated at
65 milliard Reichsmark. Although there has been no new printing
of Reichsmark since, the amount mn circulation 1s still not very
drastically reduced. The issue of allied military marks by the four
allies has added to the circulation. Accurate information on the
total of alhed military marks is not obtainable owing to the failure of
the Russians to supply details, but it is generally known that, in
the mtial pertod of occupation, the Soviet Government printed
enormous numbers of allied marks thus enabling 1ts troops to acquire
consumer goods cheaply.

There 18 no doubt about the gross disproportion between the
amount of money in circulation and the amount of goods available.
To combat this state of affairs, the allied powers have taken
different measures, some joimntly, some separately. Foremost among
the jomnt measures 1s a drastic increase in income tax and certamn
vital indirect taxes (mainly tobacco and alcohol). Equally important
though mereasingly artificial is the freezing of prices and wages.
It 1s only by Control Council decisions that departure may be
sanctioned and the only substantial concession so far has been the
decision to allow an increase in miners’ wages of 20 per cent.
Further, all payments on the German public debt have been sus-
pended. Finally all powers have maintained substantially similar
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principles i controlling the budget expenditure in their zones. In
the absence of Reich authorities, the bulk of the former Reich taxes
has been collected by the Lander, which have also collected Reich

revenues.

Here agreement ends From the begmming, a vital difference
developed insofar as the three Western powers only blocked the
accounts of Nazi organisations and mdividuals, a procedure hinked
with the general process of denazification The ordinary person 1s
still free to dispose of his private account. The payment of pensions,
annuities, insurances, etc., was soon resumed. Consequently a vast
amount of surplus money has stimulated the black market and
created an mereasingly ymportant unofficial price structure, side by
side, with the official control price structure.® The Sowiet
Government, on the other hand, at once closed all bank accounts and
payments on deposit. This caused great hardship to the old and
disabled, but also equalised the financial condition of the population
and compelled practically everyone to work. Coupled with the much
stricter pohtical and social control of employment, this has
certamly reduced the black market in the Soviet zone to smaller
proportions as compared with the Western zones. Behind the
difference in financial policy, there is of course a social difference.
By one drastic measure, the Soviet Government has reduced the
entire population to one level, and the new differentiations are based
on the new social hierarchy, that is to say on positions of leadershup
in industrial management, party hfe, scientific research, etc., but
not on capital assets, The Western allies, by refusing to block
accounts, have preserved the differences in wealth and social
position. They have therefore felt the need for currency reform
more urgently than the Soviet Government. Despite countless
discussions, no agreement has been reached. The Americans alone
have put forward a definite plan (in Summer, 1946), the man
features of which are as follows:

(1) Conversion of the present mark into a new mark at the
rate of 10 to 1.

4 To take only two outstanding examples, the salary of & medium semuor official
18 about R.M 600 & month. This would, on the black market, buy 1 Ib. of
coffee oxr_80-100 cigarettes.
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{2) This rate of conversion to apply to all money and other
claims, except specified social insurance claims. Wages,
prices, taxes, etec , will remain payable at the same rate as
before the conversion.

(3) The German public debt is to be reduced to the amount of
the German Government debt as on January 30, 1933, that
18 to say the vast increase of the debt under the Nazi regime
18 cancelled.

(4) In order to mitigate the social injustice caused through the
drastic conversion of the mark, which affects the poor
mfinitely more than the rich, a war loss equahsation fund
will be established which wall be financed mainly by a public
mortgage on all real estate, plants and other assets.
Certaficates will be issued by this fund in accordance with
priorities to be established.

{5) A progressive capital levy is to be imposed on all remaming
assets for the benefit of the equalisation fund.

This plan ingeniously combines the drastic reduction of the
surplus purchasing power with a mitigation of the social mjustice
that any currency conversion produces. The mam objection raised
against 1t has been the administrative complexity mostly created
through the need of assessing every German asset for the war
equahsation fund.

The British have not formulated an equally detailed plan, but
1t 18 well known that two radically opposed schools of thought exist
among the British Control Commussion. One wishes to adopt the
simple device of a sharp price mcrease up to 50 per cent., coupled
with a drastic conversion of the Reichsmark and a capital levy on
large fortunes It claims, for this plan, the advantage of admani-
strative smoplicity Automatic conversion, price increases and a
lmited capital levy would drastically reduce the amount m
circulation, without upsetting the general administrative structure.
The same trend of thought appears to be reflected 1n a communi-
cation 1ssued by the chief of the British Fmance Division® which
couples the announcement of a further delay in currency reform
with the statement that budgets in the British zone were balanced
and the Reichsmark was on sound foundations. It claims that

5 See the Economsst of December 7, 1948.
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this result has been achieved both by strict economy and strict
taxation, while the volume of currency was slowly decreasing.

A single day in Germany proves the utter artificiality of this
picture. If, as in Britain, the budget covered the general balance of
national income and expenditure, the llusion would soon disappear.
The fact 1s that the official budgets operate m» an increasmgly 1solated
atmosphere of officially controlled income and expenditure,
salaries, wages and prices, whereas real economic life is flowmng
uncontrolled outside these walls. The main objection agamst the
apparently simple British currenecy reform project is, of course, its
gross social mjustice. The combination of currency conversion and
price mcrease would leave the ordinary employee and workman n
a state of utter misery. It would leave the medium and large capital
owner in & proporiionately increased position of privilege. It also
assumes that the increasingly restive and active Glerman workers’
orgamsations would stand by and look on It would finally make
nonsense of the general principles associated wath the British Labour
Government.

Another school in the Butish Control Commission therefore
favours a policy of blocking accounts generally, followmg the
Soviet precedent, coupled with a progressive capital levy on all
fortunes and assets, and a graduated unblocking of accounts, 1
accordance with needs and priorities. Given these measures, 1t
regards a currency conversion as unnecessary. The assessment of
assets~would make no distinction between money, war damage
clamms, real property or other assets It would therefore not
privilege any particular form of wealth as agamst another.

It 1s obvious that the continued failure of the allies to agree
steadily aggravates the problem, as the economic situation gets out
of control and the official prices and wages structure becomes more
and more artificial.

TaeE ProBLEM OF DE-INDUSTRIALISATION

The Level of Industry Plan¢ specified the general direction of the
Potsdam Agreement to elmminate all war industries and the
production of anythmg  directly necessary to war economy,’ and to
reduce peace time production to a level essential for the maintenance

8 Reproduced 1n Appendix, p. 333.
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of a German hiving standard not exceeding the average of European
living standards (outside Britain and the Soviet Union). The plan
states three basic assumptions: (a) that the population of post-war
Germany will be 66 5 millions, (b) that Germany wll be treated as
a single economuc unit, {c) that exports from Germany will be
acceptable in the international markets. Of these three assumptions
the first has been roughly confirmed by the population census of ~
October, 1946.%2 The second assumption has so far entirely failed
to materiahse. The third must await the success of the first
attempts to revive German foreign trade. So far the results 