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'FOREWORD

. The widespread interest provoked by the Searchlight
Contempt Case and the issues that were involved in it
has justified us in putting before the reading public in
a book form the entire proceedings together with other
relevant papers bearing on the trial. From more than
one point of view it was a memorable trial and was so
regarded by the country. We haveas a matter of fact
been inundated by requisitions from far and wide for
the publication that we are now able to present before
the interested public. The arrangement of the book is
simple, First come the articles that formed the subject
matter of the trial with the exception however of the
articlereproduced from the Forward which will be found
as Appendix - IV towards the end. Then come the
judgments of the Chief Justice referred to in the
articles, Then follows a full report of the trial with
the arguments of Pandit Motilal Nehru and Sir Tej
Bahadur Sapru on behalf of the Editor, Babu Murali
Manohar Prasad, and of Sir Sultan Ahmad, the Crown
Counsel, The judgment of the Full Bench in the gase
together with other subsidiary documents in the form
of appendices conclude the book.

Patna
1st Nov, 1928,



.ln't‘he High Court of Juﬂicature at Pabna

(Criminal Jurisdiction)

ORIGINAL MISCELLANEOUS CASE No. 1 OF 1928

e———
y

" King Emperor

versus

Murli Manohar Prasad, Editor, the Searchllght
Behar J ournals Ltd., Publishers and Printers.

A. Sinha, Manager, the Searchlight.

Rajendra Prasad, Vakil, High Court, Sadsgat Ashram,
Shambhu Sharan, Vakil, High Court, -

Baldeva Sahay, Vakil, High Court,

Nirsu Narayan Singh, Vakll High Court N
Khan Bahadur Sharfarez Hussain Khan M. L. A
Rai Brijraj Krishnaz, B. A, B, L, M vL 0 ‘
H. L. Nandkeolyar, Bar-at-law, '

Mazharul Haq, .

Deep Narayan Singh,



Braj Kishore Prasad,

Anugrah Narayan Sinha,

Baranashi Prasad Jhunjhunwala,

Anant Prasad,

Bhubaneshwar Missir,

Sri Krishna Sinha,

| Diretors.

Whereas the attention of the Court has been
called to certain articles appearing in the newspaper
called the “Searchlight”, You are hereby called upon
to show cause on Monday, the 13th August 1928, at
10-30 A. M. why you should not be committed or
otherwise dealt with according to law for contempt
of Court committed by you by unlawfully publishing
articles in the issues of a newspaper entitled the
“Searchlight” dated June 24th, July 18ch, July 20th,
July 22nd, July 29th, and August 5th, conccmﬁng
the High Court and the Chief Justice and his adminis-
tration of Justice in the said Court,

.Take notice that in defanlt of your appearance,
the said Court will proceed to consider the matter
and pronounce julzment your absence notwithstanding,

Dated Patna the Sth August, 1928,

By Order of the Hizh Court
(Ullezible)

Assistunt Registrar,



_ THESATI CASE.

Sunday, June 24,1928..

One cannot rise frow a persual oE the judgment in
the Sati case, which. we reproduced in our last. issuey
withott a feeling of profound depress1on ‘The judg- .
ment consists of a series of impressions W]llch the lear-
ned Chief J llstlce formed in his' mind and is consplcu-_
ously devoid of any ‘reasons for his ﬁndmgs or of any
reference to the evxdence in tespect of those ﬁndmos.‘
And his lordship’s impressions, it is quite obvxous, ‘were
influenced by & wholly misconceived notion about the
institution of Sati. Not only is his lordship ygt a stran-,r
ger in the country and, therefore, ‘naturally not able to
appreciate the psychology behind this institution, but it-
seems, if the statement in the judgment be correct, he
was influenced to & certain extent by the remarks of
the counsel appearing for some of. the accused. One of
them is said to have described it “as a relic of bratal
barbarism” and another appears to have said “that Sati-
haslong been discarded by all pious Hindus with any
pretence to the respect of his fellows”.  Knowing as we'
do these learned gentlemen, we believe such statements
were probably made under the exigency of the cases of
their respective clients, but these statements are, we
have no doubt, but half-truths, None who even pre-
tends to know the culture and tradition of the Hindus
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can'accuse a Hindu, pious or not, of cannibalistic ten-
dency revellingin human sacrifice for supposed religi-
ous merit. Sati is essentially a human institution and
not divine, It represents the acme of moral perfection,
and its whole merit is based upon its pure voluniariliness.
This is the only reason why it has received the homage
of Hindus, cultured and uncultured pious or otherwise,
throughout ages.’ It is a typically oriental institution
which regards life gs but a step or a meansin realisa-
tion of an ideal. Even during the Mahammadan period
it was the great Mahammadan poet Faizi who sang.

. “Hamchu hinduzan kase dar ashqi mardane neest;
Sokhtan bar shama kushta kar har parwane neest;”
(There is none so brave in love as a Hinda woman. It is
not every moth that can burn on’an extinguished
flame.)

In courseof time, however, under demoralizing poli-
tical conditions, corruption crept in and “voluntariness”
disappeared toa very large extent. Against such abuse
Raja Ram Mohan Ray raised his voice of protest, and
under his inspiration Lord Bentinck passed his famous
regulation interdicting the institution. Bat with all this,
a pure Sati—pure in the sense of voluntariness—yet
invokes the profound reverence of all Hindus who have
notdivested themselves of itheirage-long culture. We have
emphasised this aspect of the case because it is impos-
sible not to hold that his lordship's conception of Sati,
his horror of what he - regards as a brutal crime, had a
very great deal todo not merely with the impressions
he formed from the facts of the case but with the sen-
tences passed by him on the accused persons, We
should like once again to emphasise that Sati in the
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sense of a woman being forcibly sactificed with the body
of the husband was and has always been regarded as a'.
crime. Tt is not Sati—but a brutal marder.” But Sati
in the sense of a woman immolating: herself. on the
funeral pyre with her dead husband, under an irresisti-
ble impulse of devotion, must be a *different affair and,
‘ag & matter of fact, does invoke, as we have said, the
admiration and respect of all Hindus. . We very: much
wish his lordship had kept this in mind when he chosg
to decla1m against the institution as a “belief. of 'sava- -
ges—an observation which, we respectfully think, was
clearly unwarranted As a matter of fact, his. lordshlp»
went beyond his province in mdulgmg in this sweepmv
generahza,tlon which his lordship failed to see involved

an attack on one of the most cherished sentiments of:
Hindus,

But apartfrom this aspect of. the ques’mon, 1t seem
to us that the Hon’ble the Chlef Justice has approached
the case from an  erroneous. standpoint which has led
him into a perspective not warranted by common gense
appreciation of the trend ot' events and facts of. the case,
Not being able to conceive the posslblhty of a purely
voluntary Sati, instances of which are. daily sung in
every Hindu hbme and belief about Whiéh is ingrained

_ in every fibre of a Hindu woman, 1t is scarcely sur- .
prizing that His Lordship should form the idea that the
girl Sampati was dehberately victimized by her relations
and some others who were. complete - stranvers to her,
except that they belonged to vxllarres with which she
was corinected. These relations, both from ber father 8
and husband’s sldes, have been lumped together as the
Pandey’s afd there is frequent suggestion to the effect
that it is they who had together planned to éncompuss
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the death of Sampati. This is the basic standpoint
from which - the: Chief Justice has surveyed the case—a
fatd] mistake which has, we suggest, effected the conclu-
sions at which he has arrived, It is evident that the
theory of some peoplé ' profitting by the death of Sam-
pati wag uppermost in'his lordship's mind. At the very
outset, referring to the defenceless condition of the girl
after the death: of her husband, His Lordship asks
“what a victim she presented to those who were to pro-
fit by herdeath”? That he was obviously referring to
the Pandeys is the impression mdehblylefton the mind
by subsequent: references to them. Reférring to the
progress of the two- parmes, one with the corpse heading
towards the ghat and the other with Sampati towards
Berhna he says:—“At this point the ekka should have
turned down towards Berhna. But this would have
spozled the Pandey 5 plan So leaving the corpse to
pursue its unresisting way to the ghat along the bund
' road, carried by the docile lcahars, they came down by t]ze
eross road further north and’ ]ozm!d the crowd and recap-
tured their victim. (Ttalio Qprs) Later on he refers
to them as being “present in the crowd aod closeto the
ekka conveying the lady.” Later still he says: “here
the Pandeys intervened and forced the driver to lead it
(the ekka) up to the fork”, Next there is the distinct
suggestion that these self-same Pandeys hoodwinked
the police who were surrounding the pyre by planting
a trick for ignition of Sampati's body, These sugges-

tions have a purpose there is no mistaking—that the
Pandeys were out to encompass her death.

Now, the question is, with what end? Motive,
we are told, guides all human actions and yet curiously
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enough there is no suggestion anywhere, either inferen-
tial or as a deduction from 2 single piece of evidence,
to explain what inspired this murderous instinct in
the Pandeys. Nor is there an jota of evidence to show
that the Pandeys were persons with any abnormal
criminal propensities. What is more, anyone familiar
with Indian life, conld have enlightened the Chief Justice -
that -joint action with a murderous intent, developed
so suddenly between members of the husbhand’s family
and that of the father’s, is as improbable a possibility
as anything could be. Moreover, the fact that these
Pandeys comprised both the groups is likewise a clear -
repudiation of the suggestion that there could be any
conspiracy between them for material gain as anyone
familiar with Indian social life could easily enlighten
the Chief Justice. As for spiritual merit, even the
veriest school boy in the village is aware that forced
victimization of a widow with her husband is murder
pure and simple and the end of it is damnation. It
is obvious therefore that there is no explanation
whatever of the motive that could have inspired the
Pandeys in intriguing the brutal crime imputed to
them. More than this, the fact is significant that the-
very first place to which the party resorted to in
the night after their arrival at Barh was the Magis-
trate's court. If thisis so, can it be seriously sugges-
ted that persons with the fixed determimation of the
Pandeys, out to manipulate the sacrifice of a lady,
would do anything of the kind ? Indeed'clever men
such a3 the Pandeys are suggested to be, would putf
as much distance between themselves and the thana'

or the court asthey could possibly do and hasten to
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the ghat by some circuitous route avoiding as far as
possible’ the danger of détection. But; they go straight
toand vest’ for the night in the Maglstrate’s court.
In the light of these, the utter = absénce of ‘any
common motlve ‘and "the behaviour “of . ‘the Pandeys,
the theory about the Pandéys’ méchination and deter-
mmatlon 18" unsustainable evén if‘there be " any basis
for -it lin -.the ‘evidence. - His Lordship relying on the
circumstance ' that' the Panfleys kept surrounding the
lady and- superviged her toilet ' has* deduced the finding
that Sampam’s body was *ignited by ‘a “trick ‘simpler
than: ‘any' seen-at a: cOuﬁ'ﬁ-y fair”. This is obvm‘ﬁsly
an assumption)! and it"is*unférfunate that we have
not been: told -what the trick was that these unsophlstl-
cated rusties : from'ithe intefior of Barh Successfully
resorted ‘to despite the vigilant Watch Mpt B‘y a whole
army of golice offiders  and consﬁﬂales who' upon oath
told the eourt  that -they kept a ciréful ‘look-out to
see that  no outside 'agency' helped Shmpatl‘ with means
of ignition. 'But the lmnedz,fclnef Justice ‘after comiftg
to a; finding which should. convict them not of mere
abefment of siicide but of coldblooded ‘murder comes
to another finding which, we respectfully ‘suggest, in-

volves him in an. ohv:ous contradxctlon Let s examine
the point.

After the woman jumped mto the river tortured
evndently by the ﬂs.mes, his lordslnp says; ‘“‘the Pandeys
were . in  very serious difficulty. If the woman
were rescued, the tiick  was revealed and the
hangman’s rope again dangled in front of them. " They
could not start the fire again; they could not repeat
the trick. The apparatus was gone and therefore
Sampati must drown. They threw her corpse ete.”.
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Obviously according to his lordship, they' v&ere deter-
mined that the woman should die. And yet, the -

learned Chief Justice proceeds, “however with the help
of the police she was ultimately helped ashore in a

“shocking condition. She went to lie down under a

-

tree by a temple 60 paces away and then began ‘that

~ whith was the first frust for which the Pandeys had

been waiting—a stream of coins’ began 't flow whzch
they greedily picked up” (ltalics ours), We confess we
find it ‘difficult to reconcile the two theories—the one
of Pandeys’ encompassing the death of Sampati and
the other of their waiting for the coins they had
calculated would pour in'in case Sampati came out of
the water half burnt, exciting the sympathy, plty or
piety of the audience. Either the Pandeys were out
to consume her by fire or they were out to earn the
colns that they hoped would pour in in' case the g1r1
shook herself out of "the rivér after Jumpmcr into it
under the stress:of agony. 'Both, ‘we ‘respectfully
suggest, cannot be possible, for if the former was the
truth the latter eventuality could not have been' fore-
seen and awaited with the ‘diabolical fiendishness dis-
played by ‘the Pandeys according to the Chief
Justice. Evidently in his lordship’s view the Pandeys
were not -only conjurors but also astrologers who

knew accurately what would’ happen a.nd had made'
their caleulations accordmvly

~ Now we know that as the law stands at present
“Sati”, whether voluntary, or involuntary, s 4 ‘crime,
and the abetment of the same is equally criminal. But/
we do apprehend that the judging of the case from a.
wrong perspective may have led to grave injustice being
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done to individual accueed That this seems to have
been very. probably the case is more than apparent
from the nature and the terms of the finding in
respect of thP accused Lakbia, Ramautar and also
Jagdeo. We propose to deal with this aspect of the case
in a subsequent issue. The police, upon the finding
of HlS Lordshlp have come out with flying colours
in the case. Yet, people of - Barh, who witnessed the
traglc mght, have a different story to tell. It is true,
and to us it seems to have been a grievous misfortune,
that they diG not come to give evidence in . the case.
No one can condemn their lack of public spirit in this
matter more tha.n we do. Yet it is but right to say
that promiscuous issue of notices under section 144
Cr. P. C. by the 8. D..O. of Barh upen a very large
number of people, who exhibited even in the slight
degree auy sympathy with the Sati, was responsible
to a great deal for general demoralization in that
Sub-division. And the record itself is more than:
eloquent of the fact - that the police themselves deli-
berately avoided collecting evidence from the general
public upon the specious plea that none would come
forward to give evidence. His Lordship has thought
it fit to condemn the jurors who brought in a verdict of
not guilty” in very severe terms. Knowing as we
do Professors Ashutosh Chatterji, Hazari and Ganguli,
no one in this province will believe that they were
such moral cowards as to sacrifice their conscience at
the altar of popular applause or religious prejudice.
They know the true character of the Sati, and the
value of Police evidence. To say the least, their

experience of Police and knowledge of local conditions
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are certainly greater than those of his lordship.
So far as their integrity, character, and intellectual
equipment are concerned, they can bear comparison
with any. But whatever it be; the: pious exhortation
with which the ledrned Chisf Justice eloquently con-
cludes his judgment is not only out of place in a
judicial pronouncement but must further lose its
force because of the wrong view-point from which
the case has -been adjudged.  However unpleasant it
be, W we feel it our dutyto point it out to, His Lord-
ship that the severe sentence which he as passed
is absolutely unplecedented in such cases and has sent
a thrill of horror throughout the province and will
have & tendency to defeat the very obJect Whlch HlS,
Lordship has been anxious to serve, ~We understand
steps are being taken to take the case to the Privy
Council, This, however, should not deter the members
of the Council to take such steps as they can to move
the Local Government for & proper mitigation of the;
sentences
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THE BARH SATI CASE--1

Wednesday, July 18, 1928.

We need offer no apology for reverting to the judg-
ment of his Lordship the Chief Justice in the Barh Sati
case. Admittedly the judgment has created a sensation
in the Hindu public of the province and very consi-
derable feeling has been aroused over the subject.
The facts of the case are simple enough, and will bear
recapitalation. Briefly stated they are as follows:—
A Brahmin lady of gentle birth, Sampati Koer by
name, made up her mind to die on the funeral pyre of
her husbard. She believed that a miraculous fire
would appear to destroy her and the body of her hus-
band on the pyre. Accordingly she accompanied the
dead hody of her husband with many of her relatives
from Sartha, twenty miles south-west of Barh, The
police interfered and reasoned with her but to no pur-
pose. On the hank of the Ganges, the funeral pyre
was prepared.  The widow bathed in the river, changed
her clothes, and ascended the funeral pyre, which was
surrounded on all sides by the police. She tuok her
husbund’s head on her lup, asked fora copy of the
Gita and began toread that saered Look alowd, Sud-
denly a fire appeared from the lower part of the body
and ultimately +he died from the effeet of the fire,
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There are two points which we must make clear at this
stage: first, that the police were watching the situa-
ation carefully, and secondly, they are quite clear in
their evidence that no one from the spectators lit the
fire. On these facts sixteen persons were charged with
being members of an unlawfal assembly to abet the
suicide of Sampati. These sixteen persons were tried
by the Sessions Judge of Patna with the aid of a Jury,
composed of some men of well-known character and
calture living in Patna. The Sessions Judge directed
the Jury to acqnit six of the accased and with reference
to them no question arises. With regard to- the re--
1aining ten, the Jury passed an upanimous verdict of
not guilty. The Sessions Judge declined to accept the
verdict of the Jury, and made a reference to the High
Court.

’ Now, the most curious part of the judgment of the,
High Court is that it has convicted the accused persons
of an offence with which they were not charged. They
were charged with abetting the suicide of Sampati Koer,
In charging the Jury, the Sessions Judge said as'fol-‘_
lows:—“You cannot find that the accused set fire to it
because that is not proved or even alleged against them.
You can find that the widow set fire to it. It would
be perfectly easy for her to secrete a box of matches on
her person and to strikea match with one hand under
her clothing at the auspicious moment” Now, this
theory was not accepted by the High Court. This is
clear from the following passages in the judgment of
the Chief Justice:—*Moreover the poor girl herself
expected the fire- to be miraculous and the Pandeys‘
were prepared for the emergencyeeeecsenenss” . '
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~ Did the poor girl know what was to happen ? She
only expected the divine fire to appear. A moment later
flame burst from her clothing, and the cause of these
flames is no matter of surmise as we areasked to believe.
We are not fools, The trick was simpler than any
conjurer's . trick at a country fair, and it was the Pan-
deys who performed ", = (The italics are ours.)
It is somewhat unfortunate that the Clief Justice
does not explain. what the trick was. He speaks
"vaguely of “an apparatus” which must have been used
by the Pandeys, but there is no evidence on this point
as the summing up of the trial Judge shows, and no
clue is to be found in the judgment of the Chief Justice
as to how the Pandeys “performed the trick”, But the
serious part of the judgment is that, in the view of the
Chief Justice, the widow was mardered by the Pandeys
and that they have been convicted of an offence with
Which they wére oot charged.

But there are graver matters still in the judgment
of the Chief Justice, One of the accused was Jagdeo.
With reference to him the Chief Justice says as follows:
“We believe, but we are not certain, that he was in this;
b}lt we consider that the justice of his case will be met
by sentencing him to rigorous imprisonment for seven
years,” We are not lawyers but we have alwass under-
stood that it is part of the British system of criminal
jurisprudence to base conviction not on mere belief but
on reasonable certainty,

Then there was another accused person, Ramautar
the Ekka driver, a Dusadh, in respect of whom the
Chief Justice has made the following observation:—
“The main object perhaps, I can only speculate, of those
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who were responsible for financing the defence ‘was' to;
- provide for the safety of these Pandeys, - This man’
was a Dusadh and perhaps of no pmrtlcular account”,

We may be pardoned for observing in pmssma that this
cheap sarcasm at the expense of the Brahrin accused
does not it in with the dwmty ofa ]udlclal pronounce-
ment, However, ]et us see how the learned Chief’
Justice has dealt with the Ekka driver, His finding
with regard to him is as follows: “In our view
Ramuutar Dusadh believed that he was going to drive
the Ekka to Berhna ‘and he was compelled by the
Pandeys to drive to the ghat.” Having regard to this
finding, one would expect that acquital would follow
a8 a matter of course, But mark what happens—“one
year's rigorous imprisonment.” “He should be con-

vited” says the Chief J ustice, “because he should
have refused when he learned the real nature of the‘
trick”. His lordship concedes in an earlier - passage that
“his defence was gravely hampered”, He should have
been separately defended”, he adds, butit was not so
done because “a separate defence for him would have
involved- serious difficulty for the other accused”.

Now, in the . light of these admissions and the clear
and unequivocal ﬁndmg that !the Jman “believed [he
was going to drive the Ekka to Berhna but that
“he was compelled to drive to the ghat”, obviously the
sentence of one year's rigorous imprisonment is too much

for the public to be regarded as in any sense justified
in law and equity,

Then there was another acensed person, Raghu
| Singh, a Babhan by caste, He was a complete stranger
to the Pandeys, and the only evidence against him was
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that he was asked to burn the body of the deceased
before the widow appeared on the scene and he refused
to do so. With regard to him, the Chief Justice says
as follows: “The corpse arrived an hour before the
Ekka and the Pandeys, and the Inspector, and the
Town Jamadar Kedar Nath tried to get Raghu Singh
to burn the corpse before the rest of the party arrived.
It is clear that he was in the plot becanse he refused to
do anything of the kind.” If the two Judges were not
apparently unfamiliar with the basie principle of Hindu
system which would prevent anyone, not belonging to
the caste of the deceased, to burn the body of the
deceased, it is inconceivable that they would come to
the above finding. Bat if there is excuse for their
unfamiliarity with the Hindu system, what excuse is
there for ignoring the Police evidence to the effect that
Raghu Singh was incompetent to burn the hody of a
Pandey. A police constable, Sukh Nundan Singh by
name, giving evidence on behalf of the prosecution,
said as follows: *[aghua said he could not burn a Brah-
min’s body; 2 Brahman would burnit. He who hurns
a body has to perform ceremonies for days afterwards,
and to spend some money on it.” Brijnandan Singh,
another police constable, definitely admitted that “Ragha
could not burn a Brahman's hady as he was a Babhan”.
And vet Raghu Singh has been sentenced to ten years'
rigorous imprisonment,

We do not expecta Judge, fresh from Enrope, to
understand or appreciate the grand conception underly-
ing the martyrdom  of Hindu widows; but it is at least
expected that he shoulbapply the principles of British
eriminal jarisprudence with which he is aequainted. A
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persual of the judgment leaves no doubt in ones mind
 that it was a real pity his lordship the Chief Justice did
not seek the advantage of the assistance of one of his
Indian colleagues in trying the case; for that jat least
would have saved him from findings and observations
which no one familiar with Hindu social life and senti-
ment would come to fora moment, We have already
referred to the cheap sarcasm of the Dusa,dh being of
no particular account -to his Brahimin co-accused. We
have also referred to other portions of his judgment in
which he refers to the belief in Sati on the part of the
Hindus, a3 “the belief of savages”. All, that we can
say is that wWe are not surprlzed that the Hmdu society
refuses to reconcile itself to judgment of this nature.
We must return to this extraordipary judgment  again
in view of the serious issues at stake
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THE BARH SATI CASE 1I

Friday, July 20th, 1928

We have already dealt with the case at some length
to show that the conviction of the accused persons and
the exceptionally heavy sentences passed on them by
the Hon'ble the Chief Justice of the Patra High Court
rest on very slender foundation. It is apparent that
even on his own findings some of the accused persons
at least were entitled to complete acquital, These
findings may again be set out in the language of the
Chief Justice himself so that there may be no doubt as
to how the case has been tried by the Chief Justice.

Findings of the Chief Justice

The Accused
Persons
Sentence

Ramautar “In our view Ramautar Dusadh
Dusadh believed that he was going te

drive the Ekka to Berhna and he

was compelled by the Pandeys to

drive to the ghat ™. oo 1 yenr,
Jagdeo  “We believe, but we are not

certain, that he “was in this

plot”, w. 7 years
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Raghu “The townJamadar Kedar Nath
Singh Pande tried to get Raghu Singh
to barn the corpse before the rest
of the party arrived. Itis clear
that he was in the plot because
he refused to do anything of the

kind.” e 10 years

(Note—Raghu Singh was a
Babhan, and the deceased was a
Brahmin, and one of the prosécu-
tion witnesses had admitted ...,

“Raghu could not burn a Brah
man's body as he Was 2 Babhan”)

Tn order to avoid any charge of misrepresentation
against us, we should point out that with reference to-
Ramautur, the Ekka driver, his lordship proceeded - to
say as follows: " “It isright that he should be convicted
because he should have refused, when he learned the
real natare of the trick, to conduct the Ekka further.”-
In coming to this conclusion his lordship evidently
forgot, with disastrous results to Ramautar, the Ekka
driver, that if it was in the power of this unfortunate
man to refuse to conduct the Ekka further; it was in
the power of the Police to prevent the occurence, In
charging the jury, the -Sessions judge said as follows;
“You will probably agree that the officials of Barh
made a very poor show. The Police (according to their
own version) had three distinct opportunities of saving
the widow, but failed to do anything decisive.” This
is as serious an indictment as any that we remember
against the Police, but how does his Lordship deal with
the point. *However lacking in judgment,” says
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his Lordship, “the Police may have been in neglecting
to take steps at an earlier stage which might have stop-
ped this deplorable incident, not one word can be said
against the evidence which they have given, which, in
our opinion, was given with conspicuous honesty and
courage and reflects credit on their service”. Now, the
evidence of the Police is that they were overawed by
thousands of people who had gathered to see the miracle.
If this be so, and if they have given their evidenee with
conspicuous honesty, what justification is there for
convicting Ramautar who, according to the finding of
his lordship, “was compelled by the Pandeys to drive
to the ghat” but “should have refused to conduct the
Ekka further”. The Police may plead the threatening
attitude of the crowd and get a certificate of honesty.
But poor Ramautar must go to prison for one year.

We now turn to the question whether there is the
slightest justification for the conviction of the remaining
accused. At the very outset, we must draw the atten-
tion of our readers to the procedure adopted by the
Chief Justice to ascertain the ages of some of the accused
persons. Two of the accused persons—Murlidhar, the
brother of the widow and Vidyasager, the brother-in-law
of the widow,—were mere boys, and a question
obviously arose as to their ages. We read in his
judgment the following extraordinary account of a
novel procedure adopted by him to ascertain the ages
of the accused persons. “I may say” says the Chief
Justice, “that yesterday I took advantage of a visit of
inspection to the jail to see these accused persons. I
had them examined by the Medical Superintendent who
gave me his views upon their ages, and my inspection
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of the prisoners confirms the opinion which has been
arrived at by him.” - This is undubtedly, to put it mostj
mildly, a novel way of' doing things. “But wé may be
pardoned for saying that it “is' opposed to’ “all’ modern
notions of justice for a judge to hold an exparte enquu'y‘
of this nature -without giving adequate notice of hls,
intention to do so, so - that the pmsoners mlght be‘

represented by counsel at such enquiry. )

+ We now propose to' examme the theory propounded,
by the' Chief Justice' to explain the conduct of the.
accused persons. Now the question had to be faced
what was the motive oE the accused persons m abettmg

‘acrime? The theory of ' his lordship i is thls that the
Pandeys deliberately schemed the whole thlng in order,:
to profit by the death’ 'of the WldOW. Qur’ readers,
would naturally assume that in some way there was
involved some question of succession to the estate Whlch,”
was of her husband and  that the Pandeys stopd to gain
by her death. But nothing of the sort. - There is some
evidence that “some people were throwm plce on the .
place where the widow was lying”; and 'his lordshlp,
has evidently built up the theory that it was to gain
these pices that the Pandeys devised her death, If the
facts fit in with the théoy well’ and good, 1f not, so
much the worse for the facts.

We will first quote one or ‘twoﬂ‘passeges from the
judgment to. make good our point as to the theory built
up in regard to the question. After drawing in pathetic
language the picture of the widow on the death of her
husband, the Chief Justice exclaims: “What a victim
she presented to those who were to profit by her death”.
Then he describes the actual profit made by the Pandeys
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in these words: “She went to lie down undera tree by
a temple sixty paces away, and then began that which
was the first fruit for which the Pandeys had been
waiting—a stream of coins began to flow which they
greedily picked up”. His Lordship did not apparently
see the confusion in his judgment on this point. If the
widow had died on the pyre, no offering would
obviously be made. Did the Pandeys have the ingenuity
and the foresight to realise that the widow would jump
into the river, that she would be rescued by the Police,
that she would lie down by a- temple, and thata stream of
coins would begin to flow ? And it is on the soundness
of this theory that the judgment largely rests.

It may be asked, what is the evidence on this point?
Mr. 8. N. Mazumdar, the Sub-divisional Officer at Barh,
in his evidence said as follows: *Some people were
throwing pice on the place where the woman was lying,
and some men were picking up the pice; I remember
one man (Asked to look at the accused). I do not
see that man who was picking up the pice, But I saw
this old man (Lachman Pande) and this boy (Vidyasagar)
there” Now, it is obvious that the conclusion of the
Chief Justice is not supported by the evidence of the
Sub-divisional Officer, What the Chief Justice descibes
as “a stream of coins” becomes in - plain prose “ throw-
ing of pice”; and it is clear from the evidence of the
Sub-divisional Ofticer that although the Pandeys were
there they were not picking up the pice greedily or other-
wise or at all. After this our readers will not require to
he told that in his charge to the Jury the Sessions Judze
did not refer to this cident and the jury were not
even invited to consirler whetler the Pandeys compassed

the death of the widow to make a profic for thetselves.
Comment would be superfluous,



91

~ THEBARH SATI CASE-III

Sunday, J uly 22nd 1928

The late Sir Ashutosh Chaudhan once declared that
a subject nahon has no pohtlcs If by that he mtended
to convey the utter help]essness of a subject namon in
every aspect of life, then we entlrely agree w1th him.
The Barh Sati case i8 a .case. in point.. The case was
tried by two Judges who were unfamlhar with the
Indian social life and outlook, and wha hbelonged to
another c1V1llsat10n. This is, however, 1nev1table in 8,
system which allows one nation to govern another But
what we should have expected was that two dlstmgm-
shed judges would not fail to see that the judgment

which they have delivered offends agamst the first prin~:
mples of criminal Junsprudence. |

Now we take it that it is a settled law that in a re-
ference under section 307 Criminal Procedure Code.the_
High Court has no business to throw aside the verdict
of the jury, which cannot be said to be wnreasonable,
This view has has been reaffirmed only the other day by
Chief Justice Rankin in The Emperor V. Nagarali(32
C.W. N, page 952), but it would appear that this
wholesome principle has been ignored by his Lordship
the Chief Justice. . That, in expressing this view, we
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are on firm groundsmay be proved beyond reasonable
doubt by referring to the judgment which we have been
considering for some days with such anxiety. The jury
were asked to consider whether the accused persons
abetted the suicide of Sampati. Kuer. In charging the
jury, the Sessions Judge was careful to point out that
‘it was not proved or even alleged against the accused
persons that they set fire to the pyre”. Therefore the
only question left to the jury was did the accused
person abet the suicide of Sampati Kuer ? The jury
answered the question in the negative. Now, the High
Court had to consider whether the verdict of the jury
was an unreasonable one. We maintain that the High
Court hasin effect found that the verdict of the jury
was not an unreasonable one, since the High Court
has come to the conclusion that Sampszti Kuer did not
commit suicide but was, practically speaking, murdered
by the accused persons. It is quite true that the High
Court does not say how the murder was committed, and
we know that the Sessions Judge warned the jury that
there was not even an allegation that the accused
persons set fire to the pyre. But apart from these
difficulties, and the difficulties created by the Police evi-
dence that they “were on all sides of the pyre” and
“were watching to see that they””, namely the Pandyes,
“did nor set fire to the widow”, itis surely an extra-
ordinary thing to convict personsina jury reference of
offences with which they were not charged and which
consequently they had no opportunity to meet. In what

way has the High Court shown that the verdict of the
jury was an unreasonable one ? In fact, it has accepted
that verdict, but couvicted the accused persons of
another offence altogether. ;
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The questien raised by the judgment of the Chief
Justice is as grave as any that has ever been raised in
the course of a criminal trial. Take the case of thethree
accused persons whose ¢ cases ‘we have ‘alteady. discassed.
Ts Jagdeo guilty ? The jury says, “No”, Is the verdict
of the jury an unreasonable one? The Chief Justice
says, “ we believe, but we are. not certain, that he”,
namely Jagdeo, “was in this plot also, but we consider
that the justice of his case will he met by sentencing
him t0 rigorous imprisonment for seven years”. Hasthe
High Court found that the verdict of. that jury wis' an’
unreasonable one ? Oné need not be a lawyer'toisay"
that it has not; and it is amazing how. any judge cotld '
convict a person against the verdict of ! the -jury ' when
he is not certain that he committed - the offence, The
same reasoning will show how impossibleit is to support
the judgment of the Chief Justice so far s the - other
accused persons are concerned, - Sl

The question now is; whatis our duty in the peculiar
circamstances of the case, : A serions issue has been

raised and it; must go forward to a solution. We would"
be failing in'our duty if we failed to give expression to.
the feelings in the minds of the people over this convic-
tion. Itwould-beidle to conceal the fact that the judg-
ment is being canvassed in every street corner. There
is mo doubt whatever that it is incuwbent on the public
to take such steps as are commensurate with the gravity
of the situation, The accused cannot be left to their
fate, We look up to the educated people, partlcularly
the members of the Bar; whose proud privilege it hasheen
to stand up for the weak and the helpless, to ‘takesuch
steps as the exigencies of the situation may require, We'
trust that Sir Basanta Kumar Mullick will interest him-

self in the matter md not allow the “wrong to remain
unredressed.
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THE “SILLY NOISY LITTLE MAN”

Sunday, July 29, 1928

We published in our last issue the amazing judg-
‘ment pronounced by the Chief Justice in Babu Jagat
Narain Lal’s case. We have described the production of
the Chief Justice as a judgment; but it seems it is noth-
ing of the sort. It is more a rhetorical outburst of an
angry mind than the cool, considered prouncement *
of a judicial mind. We say nothing as to the conviction
of and the sentence passed on Babu Jagat Narayan Lal;
for such conviction must be expected as a matter of
course in the system under which we live. But the
tone and the temper of the judgment call for serious
attention, and we would be failitg in our duty if we did
not enter our emphatic protest against a form of judg-
mént which is becoming standardized on the criminal
side of the Patna High Court.

For the thing speaks for itself. ‘A long aud learned
arguoment was advanced by the learned counsel for
Babu Jagat Narain Lal as to the proper interpretation to
be placedon the subject matter of the charge. But
the learned Chief Justice does not appear to have
given even n cursory consideration to the arguments
and disposed of the whole case practically ina single
sentence. Now, the Law of Sedition is so framed as to
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bring within its scope any person who may venture to
criticise any action of the Government. But the safety
of the subject lies in the - prudence- ‘which ought to be
exercised by the tribunal trying a ease of sedition which
shonld recognise that, under present conditions, the
subject has far greater liberty of speech than he bad
twenty yearsago. Where no such prudence is shown
by the tribunal, the form of law becomes an engine of
oppression and it is our clear duty to' speak out. There
is no clue in the judgment of the Chief Justice that he
realised that India is a different proposition in the year
of grace 1928 than it was in 1908. In fact there is no
clue in the judgment that the Chief Justice considered
any of the arguments of counsel of the eminence of Mr.
S. Sinha. What we find in the judgment, however, is
a string of superlatives betraying a lack of that dignity
which should alwaye inbere in a judicial mind,

The judgment begins with a string of abuses, “‘The
subject of the charge”, said the Chief Justice, “is & silly
little article in an insignifieant little paper written by a
silly noisy littleman”. Now, to say the least of it, the
mind of the Chief Justice does not seem to be very
logical. It did not seem to have strack the Chief
Justice that & sentence of a year's imprisonment is far
too severe, since the subject matter of the charge was,
as he says, “a silly little article in an insignificant little -
. paper written by a silly noisy little man” and since in
his opinion “the matter is quite trifling”’. But an-enor-
mity of this kind from a judge, who - does not feel the
horror of sentencing a man to seven years' rigorous
imprisonment, though he is “not certain” of his guilt is
not at all surprizing. A judge, who does not observe
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the elementry ;principle . of criminal jurisprudence that
the presumption - of innocence. is, fundamental to the
British system of criminal law.and ‘that that presump-
tion is in no way rebutted by a finding that the tribunal
“believes” but is not certain”.of the guilt of the accus.
ed person, may; 'of - course be. excused if he does not
know that the measure of punishment in a case of sedis
tion is.the measure of importance which can be attached
to the subject matter of thecharge for sedition. But it
isindeed lamentable that the Chief Justice of the Patna
High Court should have wnored these elementary prin-
clples oflaw, © - Lo
* We must guard ourselves, however, against it bemg
supposed that we accept the view of the Chief Justice s
to the position which Babu Jagat Narain Lal occupies
in the public life of Behar. Babu Jagat Narain Lal is
a Master of iarts, 4 Buchelor of Luw and. wasa Vakil;
he sacrificed his practice atthe call of country during
those spicious days when Mabatmu Gandhi was weav-
ing India’s destiny. He isan elected Member of the
Behar Legislative Council and has devoted: his match-
less industry and abilicy in organizing the Hindu Muha-
sabha movement in Behar and is the general Secretary
of the All-Indis Hindu Mahasabha and & member of the
All-India Congress Committee, Thisis the man who
- has been described by the Chief Justice as “ & silly
poisy little min". The expression has not the dignity
of judicial pronouncement but we will let that pass, |
But we cannot pass by the insult which the Chief Jus-
tice has offered to the entire community, The Chief
Justice is protected by the Highoffice to which Provi-
dence and the Right Hon'ble the Earl of Birkenhead
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have called him, He is also protected by statute and
has-chartered freedom to say whatever  he likes.

If the judgment which we are considering had been
pronounced by a junior Deputy Magistrate,then we have
no doubt that the High Court would have severely

“censured him, As we have already pointed out, the
arguments of Mr. Sinha have not been referred to; and
in fact the real part of the judgment consists of not
more than one or two sentences. Even Babu Jagat
Narain Lal, “a silly noisy little man” though he may
be, was entitled to ask the High Court to consider the
points urged on his behalf. How are we to say
that those points have been considered, since there is
no indicationin the judgment that the Chief Justice was
even aware of those points, [tis our deliberate con-
viction that the life and the liberty of the subject must
necessarily be ingrave peril when the Chief Justice
of the highest judicial tribunal in the land ignores the
arguments, refuses to consider the authorities that may
he cited, and, in the end, produces a judgment full of
sound and fury but signifying nothing, except impri-
sommnent so far as the parties are concerned.  The Chief
Justice of the Patna High Court has introduced a
novel method of rendering judgments. Under this
method all that he has todois to state the facts and
pass the order.  What guarantee has the subject then
that his case has been fully considered by the tribunal?
We doubt if there is a single judgment in existence of
any Judge of any Court where a person has been con-
victed of so serious an offence as sedition in a judgment
so perfunctory as the one we have before us.



28

It is obvious, then, that the life and liberty of the
subject are in danger under the present administration
of the Criminal Law; and, unless we wish to perish,
we must protect ourselves against this new menace.
Since somebody must say that which is in the mind of
most of the people to-day, we take the liberty of saying
that in the short tune that has elapsed since the
departure of Sir Dawson Miller—who, by common con-
sent, filled his office with dignity and left the High
Court a greater thing than he found it—and, may we
add, of Sir Busanta Kumar Mullick—public confidence
in the administration of criminal justice has been di-«
appearing and the High Court losing its rightful
position as a palladiwm of people’s rights and liberties.
Cheap journalism eannot pass for judement nor abuse
and ridicnle take the place of reasons thereof. It is
necessary  thevefore that the people of the proviuce
should offer wnhending opposition to any departure
from the cherished tealitions of the Indian High
Courts.
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* PRESS COMMENTS ON THE -
CHIEF JUSTICE -

© We reproduced in the 1ast ssue a, few of the com*
wments in the [ndian press on the domc's ot' our. Chlef J us-
tice and in this issue we are reproducmﬂ somemore, testis
fymg to the larae field his reputamon has traversed
From the Forward and Paz‘rzka at Caleutta to the Hindus-
tan Times at Delhi and the Trzbune and Hmdu Hemld
at Lahore, i§ 4 far cry indeed and covers the; whole of
Northetn ‘India. It w111 not be long before the South
will “echoe Wrtb his deeds—we, hope hlB lordshrp
is satisfied that whatever be the “hablts of the people”
“in this part of the world, it is, scarcely possrble for
a man of note to keep his hvht hldden under & bushel
for long ‘in thw 1and Serlously cpeakmg, thele
comments in the press call for serious notlce We also
publish elesewhere the text of a questlon which Babu
Gaya Prasad Singh proposes to ask in the Leglslatlve
Assembly suggesting the removal of the Chlef Justice,
It is the first’ time since its creatlon that the ngh
Court has been brought fnto thrs none too wholesome
light of publicity and made an OCCASIOII for seripus
strictures on its head " and it cannot, therefore, be' pre-
tended with any show of decency, thal; the prevailing
outery has nothing deeper behind ‘it than' the -abnor-
mality of hyper eriticism. As. a matter of fact the
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outery is nothing more than the expression of the out-
raged feelings of the people over observations and
convictions that are exercising the minds of the public
at larve. It cannot but be otherwise in an oiﬁcml
ridden country like India which presents the adell]l’
spectacle of being the only civilized country where
judicial and executive functions are deliberately kept
combined by asystem of Government whose promises
for separation have been broken as often as they have
been made Itisa trmsm there is no gainsaying that
the one silver hmnv in an uttelly dark and dismal
hOl‘IZOD has been a lurking belief on the part of the
people that the High Court with its great. traditions of
judicial mdependence stood, atany mte in some measure,
as the protector of the life and the liberties of the people.
The' Hlvb Court has been regarded as the one bulwark
against executive wantonness and judicial vagaries and
throughout the preiod of office of Sir Edward Chamier and
Sir Dawson Miller, despite occasional mistakes, public
.conﬁdence in the High Court remained unshaken. It
would be “doing violence to trutb to suggest that the
same- confidence is a fact of fo-day. It is not
andthe press comments we have quoted elsewhere
are nothiug if not an eloquent testimony to the
fact. Whatever their other limitations may be,
Indian press as a whole seldom, if ever, countenance
any running down of the High Court. But there are
occasions "when forbearance can be carried too far and

may  become a crime to the country on the part of the
enlightened conscience of the community that the press
represents.  We cannot pnssibly permit either deteriora-
tion in the tone of the administration of justice or the
maligning of our people,
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His lordship ctarted with mtroducmg far-reachmg
changes in the rules without as much : as a pretence ‘at
consultation with the Bar who were one fine Imorning
done the courtesy' of being presented with a fazt
accompli. Then came the Sati ease judgment’ with lts
bad law, angry rhetoric and, in the circumstance, mon-
strous sentences. Sati, of- Which' his- lordship" knew
pothing, was described ‘as'a “ belief of savaves Thé
conviction of a man on the uicorroborated testunony of
an approver followed and s00n after came’ the amazmg
judgment in the ‘case ‘of - Babu 'Jagat ' Narain
Lal. - We hope the C-hieE Justice is now a- wiser . man
and realizes the enormity of which he made himself
responsible when he indulged in the language he' did
at the expense of a publicist who is respected by . the
public but of courae execreted by the executive..' In
a country Jike Ivn,dla t_he one test by which the public
must judge of the standard of judicial. administration
is the measure in which justice . is.administered
between the subject and the State. -The law of - sedi-
tion is so framed that practically any- criticism of - the
Government way be brought within its comprehensive
purview and the High Gourt alone has been * depended
upon to mitigate, if not to undo, the severity of a law
designed by our alien ralers to perpetuate their domina-
tion over this country. But the fact remains that the
more or less summary disposal of the case has
left behind the most disquieting feeling that if
the judgment of .the Chief Justice were to set
the tone of the judiciary in respect of the offence of
sedition, the right of free specch will labour under a
deadly menace at.the hands of the bureaucracy ever
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resdy to run amock, byt kept under some measure of
restmmt only by the. fear of the High Court. Whas
Baby Jagat Nerayan Lal had said. represents a view
that is held uniyersally, has been repeated, by many
Englishmen and, which, to, some extent, must be true
of foreign mule over apy .country. .. The whole purposs
of the artidle was.indeed, an appeal to Lord Irwin but
instead: of .a  well-considered. judicial examination - of
thqu and other agpects of,the case, we had a string of
abuses of Babu, Jagat Narayani -Lal indulged: in. from
behjnd the protection accorded by law.

But by far the most aiazing feat was the insult
hvel]ed at our people “ii this part of the world” by
one who is not a globe-trotter out to earn cheap not-
oriety, nor an executive official, carrying the White
Man's Burden on his shoulders, but the Chief Justicd
of a High Court of Judicature. Whatever his lord-
ship may have meant, ‘the public at large must take
him. 5t his word and ¢hey MK to tolerate their being
characterized practicallyds Hibituhl liars. Mind you the
judgment, - in which this flight of imagination occurs,
is dated the 16th of May, well within two months of
his lordship’s advent intp this conntry. There could
Dot have been anything in the evidence to support this
silly proposition and yet Mr. ‘Courteny Terrel had no
hesitation in presummgto pass judgment on the “habits
of the people” in “this part of the world”. Where, we
ask, did his lordsbip get that from? Ts that the kind
of schooling he has been receiving; who are the people
who have taken upon themselves the mission of dinning
this wile and wicked nonsense into his lordship in respect
of the people who have to look up to him for justice.
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These are questions that must inevitably exercize the
minds of the people. And naturally too, for however
exalted the person from whom such observations may
emanate, they constitute a language of such signal
impertinence that they cannot be tolerated by a people
who must resent this wanton insult by one who is
here in this country to servethem. Itis time really
the people recorded their protest in an organized manner
and we hope they will do it. We know protests in
,this country are treated with scorn and they may be so
treated in the present case, But the authorities will do
80 at their peril. Shake the people’s faith in the justice
of the High Court and you give a shock to the already
tottering foundations of British rule in this country.
Be that as it may, will it be too much to hope that
Sir Basant Kumar Mullick, who happens to-day to be
the Judicial Member, and who for long adorned the
Bench of the High Court, will at any rate do his best
to stem the tide of growing public distemper against
the High Court. Throughout the period’ of his office
as a judge he commanded the respect and the confi-
dence of the people and we can but look up to him
alone to undo, as far as he can the evil that has been
set in motion, "We desire most respectfully but solemnly
to sound a note of warning. If this state of things were
to continue, public temper, already. sorely exercised,
will find expression in an agitation that might be un-
seemly and unwholesome but for which there will be
no help.
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JAGAT BABU’S CASE

The following is the full text of the judgment of the Honble
Mr. Courtney Terrell, Chief Justice of the Patna High Court—Mr..
Justice Allanson concurring—in the case agaiust Babu Jagat Narain
Lal, M. A, LL. B, M. L. C. uuder Scction 124 A, I. P, C.i=

Courtney Terrel, C. J—The accused Jagat Narayan Lal has
been charged and couvicted under section 124A of the Indian
Penal Code for sedition. The subject of the charge is a silly
little article in an insignificant tittle paper written by a silly noisy
little man and were it not for the fact that the paper even of
this description has some readers amongst excitable people one
would be inclined to treat the offence with contempt because the
logic and tone of the article are such as o make no appeal to
any one with any degree of common semse. But the type of
mind exemplified by the author of this article is one which will
arise and has arisen in all times under any form of Government
whether the most tyrannical or the most beumign. It is, in short,
a biological product and is not the result of political conditions.
It may appear under the most ideal admiuistration in any country,
but nevertheless it is & nnisance which involves the community in
expense and trouble, and its activities have to be checked. The
meaning of the article is clear and obvious. It is an attack
upon the Government and also upon the personnel which constitute
the Government, becouse Goverument cannot be carried through
any agency other than human beings; and it attributes to the
Government and to the persounel of the Government a deliberate
policy of fomenting the communal strifes which are so marked a
feature of this country at the present moment. It is unnecessary
to go into details of the article with a view to justify that
opivion. The conclusion of the learned Magistrate is clearly right.
This case cannot for ove moment be argued on the lofty level
of a consideration of the right of comment by a journalist (if
this man can be cousidered as a journalist) vpou matters of public
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importance. Of course it is obvious that évery ome has a right to
comment upon the action of any partieular individual or set of
individuals. The only point is as to the way in which the comment
must be put forward, and as Mr. Sinha bimself points out, the
article must be read as a whole to seeIf it is lkely to bring the
Government into hatred or contempt or is liable to excite disaffec-
tion. Now persons of the class of mind who read this puper and
pay auy attention to it will undoubtedly be led to believe by this
article that such a policy on the part of the Government actually
exists and any body coming to the conclusion that such a policy
does exist would naturally both hate the Government aud hold it
in contempt and be disaffected towards it, and I bmve no doubt
myself from the tone of the article that that was the inten-
tion of this foolish writer. Well, as 1 have said, the matter is
quite trifling but it is a nuisance and must be put a stop to.
The sentence of twelve months' simple imprisonment is not in the
least severe aud will give him time to make up his mind, per-
haps to improve such journalistic talents as he possesses and apply
them to some useful form of literature.  Also the fine of Rs. 1,000
which I, should imagine, will for a considerable time deprive this
paper of its profits, is a proper one. The appeal is dismissed.

8d. Courtuey Terrell.
Allanson J.— I agree.

Patna: the 19th July, 1928, Sd. H. Allauson.



THE BARH SATI CASE

t

The following is the full text of the jndgment delivered by
Courteny Terrell, C. J., and Adami J. in the sensational 1Bark Sati
case, sentencing the accnsed to undergo heavy terms of impnson-
ment ranging from one to ien years:— )

Courtney Terrell C. J. and Adami J.: This' is the Judgment of
the Court in a reference under section 307 of the Code ‘of Crimi-
nal Procedure by the Sessions Judge of Patna. There'are ten
persons accused to which the veference relates and there were in
trial with them six others. They were all charged under section
149 and 306 of the Indian Penal Code with being members of an
unlawful assembly whose common object was to -abet the suicide
of Sampati Kuer at Bath .and with abetting the woman's suicide:
Six of the accused were acquitted by the Jury and the Bession
Judge sees mo reason to'dissent from their view. As to the others
the Judge dissents from the verdich of the Jury and refers the
case fo the High Court. . :

The accused persons, to which' the reference applies, consisie of
two separate groups and I may say that yesterday I'took advan-
tage of 8 visit of jospection fo the jail to ‘e these
acoused persons. I had them examined by the Medical Superin-
tendent who gave me his views npon their eges ‘and my inspec-
tion of the prisoners eonﬁrms the oplmon which has been arrived

at by him,

The first group is that which comes from Behna,a nllage two
miles sonth of Barh, It consists of one Muralidhar Pande, s
Brabmin who is the brother of the deceased girl. His age is 17 years.
Then there i one Jagdeo Pande who is aleo & Brahmin'and s
distant relative of the deceased woman. His age is 20 yesrs.
Then there is one Raghu Singh, who is' & Bhumibar Brahmin,
who is no relation to the others. He is a religious enthusiast
and is aged 40. There was also a Brahmin named Gaya Pande
who was acquitted with the concurrence of the Judge.
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The next ‘group i3 that which comes from a village named
Sartha twenty miles south-west of Bark, which consists of Vidya-
sagar Pande, a Brahmin who is the brother of the deceased woman's
deceased husi)éud.f g'i}bseiargq/isil_ﬁ. fachman Pande whose age is 48,
Sahdeo Pande whose age is 25 and Herdeo Pande aged 26 (these
last two Sahdeo and Herdeo, are relatives). There is also Kesho
Pande who is a Brahmin agel 42. Then there isa woman Mosst.
Lakhia, 2 Kaharin who was the deceased woman's servant. Her
age is 35. - ‘ _ . Lo ) ‘

*. There are thus 7 Pandey Brahmins, 8 Bhumihar Brahmin, 3
womian Xahar and a Dusadh and there were also a Brahmin and
4 Kahars or bearers who were acquitted by the Jury with the
spproval rpf the Judge.. .. . NS
- The -deceased ‘womah Sampati. Kuer was the daughter of one
Kesho Paudej of Berhna who died ten or twelve years ago.’ At
the time: of her. death 'in November last she was. aged about twenty
§ears. - Ten or twelve years .ago she was married to one Sidheswar
Pande- of Sartha bist-6he coufinded to live ‘at her father's house.
In August last Bidheshwar fell ill. Sampati went ‘to his house to
nursé himv and she narsed him until his death on the 213t November
last. Tt -would appeab that the ‘mmfriage was never consummated,
The youig widow: was-a ‘pions, gentle. Hindu girl of high caste,
. Bhe was. pardauashin and ‘was possessed of such rudiments of edu-
cation as that coudition permits. She had no father, ghe had no
efficient male protection. Her only male relative, who was of age, ws
a man.named (Kuldip, her uncle, who has mot appeared in these pro-
ceedings at all aud would appear to take no futerest in them, and she
was left t!ml.-efore with ouly the weak minded superstitions boy brother.
m?nctlm she presented tq those who were lo profit by her

The story of the crime we are now iuvestigating begins on the
-early morning of November 22nd when g party of persops who airived
date the night before were found resting in a shed io the compound
of the. Bub-divisional Officers's Coart at Barh. . This party carried
;with them a Khatoli on which rested . the body of the deceased
Sidheshwar, They were taking it to the burning ‘ghat on the banks
of the Ganges, about two miles further to the north, At 6 o'clock in
the morning on the 22nd a Rajput constable Ramayan Singh found
{the party consisting of about 15 or 1§ persons in all. He identifed
all the accused, save Raghu Singh, spd the driver Ramautar, among
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them. The corpse was lying on the Khatoli and sittigg by the side
of the corpse was the widow Sampati. The constable was told of the
intention that the woman would become Sati. Knowing that this was
contrary to law he went to the Police station about a mile away and
half way on the journey to the ghat, and there he told the Writer-
Head Constable Nurul Haq of what he had sesu. He and the Writer
Head Csnstable and constable Mukh Lal Singh retarned  to the shed
to expostulate with the woman and her companions. By that time
it was getting light. The persens were all there and they were all
identified and their names were taken. The woman was still sitting
on the Khatoli and the three constables reasoned with them. They
poiuted out that the proposed Sati was unlawful but these men
declined to listen. Then the Writer Head Constable fetched the
treasury Jamadar, Mahabir Tewari, who was a Brahmin and the
constable Lachmi Siugh and they also forther reasoved with the party.
but the party refused to listen to veason. Then the head Daroga,
Lalbehari Lal arrived. He joiued in the attempts at persuasion and
the police threatened to. detain the body and prosecute the party.
They said they would detain the body until it was putrid. Thereupon
the poor, brave, weak-minded lady was convinced of the foolishness
of the whole proceeding and got off the Khatoli and the corpse was
gent off to the Ghat carried by the fonr Kahars and accompanied by
all the Pandes, save Sampati’s brother, Murlidhar, the youthful relation
Jagdeo, and it appears also the man who was acquitted, Gaya Pande.
The funeral party vanished along. the bund road towards the Ghat.
The lady was now left alone with her maid, her feeble-minded brother,
Murlidhar and the youth Jadgeo and she was willing to go to Berhna.
The men called an Ekka and the Ekka was conducted by the accused
Ramautar Dusadh whose position in this case is peculiar and I shall
have further occasion to refer to it. She thought, we have no doubt,
that she was going back to her dead father's house and the police
thought that they have saved the situation. They did not reckon on
the malignant ingenuity of the Pandeys who had gone off with
the body. ‘

Ta 8 few minutes back came the miserable boy Vidyasagar,
"undoubtedly sent by the elder members of the party. The three youths
got Sampati and her maid into the Ekka osteusibly to take her to
Berhna. The Police followed with a gradually increasing crowd and
crowd was shouting the familiar ery of ‘Sati-mata-ki-jai’, Some
900 yards north-east from the shed in which the body had rested the
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Bakhtiarpur Road is crossed by a road which leads from the bund
rord south-east to Berhua and at this poiut the Ekka should have
tarned down towards Befhoa But this would have spoiled the
Pande’s plan. o, leaving the corpee te pursue its aoresisting way
to the Ghat aloug the bund" road, carried by the docile Kahar, they
came down by the cross roads further north and joined the crowd avd
recaptared their viclim. About a mile from the shed the bund rosd
and the Bakhtiarpur road couverge at the thana and here the crowd
bad increased until it numbered about four or five thousand persans
and all the Pandes were present aad close to the Ekka. Again the
police eudeavonred to reason with them. They consisted now of the
Inspector, Harnandan Singh, two Jamadars and 15 constables and they
tried for half an hour to perauade Sampati to retarn to her hoine and the
Pandes to allowher to return to her home. Sampbti said she was about
to become a trne Sati, that is to say, shebelieved that when she reached
the funeral pyre miracalous fire wonld appear to destroy her aud the
body of -her hushand on the pyre. That she believed in or had been
told uf the physical agony she was to endure, we not merely doubt but
we distielieve. However, the Pandes in pursuance of their scheme
said that they would take her to Berhna and they succeeded in
deceiving the police into the idea that it was their intention and
Ramsayan Singh and Mukhlal wéie told to escort the Ekka on to
Berbna: Sampati, the maid and*Smpati's brother Murlidhar were
on the Bkka; Vidyasagar and thE'BB# dx Pandes followed on foot.
The driver led the Ekka, and theMy now went south again retracing
the steps. At about 400 or 500 yards from the thana'it came to where
the road has a fork back to the north-east to Gulab Bagh and the
ghat, aud here the Pandes iutervened and forced the driver to lead
it up the fork. The police were pushed aside. They felt that they
were helpless against the Pandes and fanatical -mob and the two
policemen went back to the thana and informed the Inspector. The
alarm bell was rung and the Inspector and the Writer Head Constable

and 16 and 17 constables were harriedly mobilised and they went to the
ghat whither the scene now changes.

The body had arrived before the Pandes aud the girl who was to be
sacrificed. Tt was carried by the four Kahars and accompanied by the
Bhumibar Brahmin, Raghu Siugh, who was doubtless deferentinlly
obeyiug bis revered masters, the Pandes, and the Inspector and the
town Jamadar Kedar Nath Pande tried to get Raghu Singh to burn
the corpse before the rest of the sarty arrived, It was clear that he
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was i the plot because he refused to do anything of the kind. When
the Ekka arrived the widow alighted. She bathed in the Gianges and
made her pathetic toilet with the assistance of the maid, supervised
by Murlidhar and the old Pande Lachman. They held. up the screen
for her. Lachmam took her ornaments, Lachmau supervised the
cutting of her nails and the dyeing of her feet. She seated herself on the
pyre prepared by the three boys and by Lachman. Then Raghu and the
young Pande Hardeo performed the easy and relatively unimportaut

duty of putting the corpse upou the pyre.

Now, note the situation. If the Pandes themselves set fire to the
pyre they were under the observation of the police and they kuew
perfectly well that their necks would be in the hangmen’s noose. More-
over, if they therasclves set five to the pyre there would have been no
mitacle of heaven-sent fire. All the merits would have belonged to
Bampati alone and not to her religious assistance at the supernatural
phenomenon, To sitisfy the Pandes and their dupes, the crowd, fre
must appear as though by magic. Morcover, the poor girl herself expee-
ted the fire to be miraculous and the Pandes were prepared for the emer-
gency. It is true that her toilet was performed by Lakhia but it was
supervised by Lachman and the hoy Murlidhar or under his directions.
When she taok her seat her left hand was concealed in her draperies.
Bhe took the corpse on her lap and - its head lay onher left
thigh near that concealed hand. Did the poor girl know what
was to happen? She only expected the divine fire to appear. A
moment Iatter flames burst from her elothing and the cause of thove
flames is no matter of surmise as we are asked to believe. We are not
fools. Not for one moment at the ghat had she heen left alone. She
had been closely surrounded, 'The trick was simpler than any con-
Jurer's trick at n country fair and it was the Pandes who performed it.
At the torture of the flames the poor creature leapt from the fires and
rushed into the river, Now the Pandes were in a very serious difficnlty.
If the woman were rescued the trick was revealed and the hangman's
rope again dangled in front of them. They could not start the fire
again; they could not repeat the trick. The apparatus was gone and
therefore Sumpati must drown, They threw her the corpse which
slipped out of her grasp and went to the Ganges crocodiles but no
such merciful fate attended Sampati. They shouted te her to drown
horself, Snme police put out in aboat and tried to rescue her.
They were then threatenad and told that they were not to stop her.  She
was told to drown herself,
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However, with the assistance of the police she was ultimataly helped
ashore in a shocking condition. She went to lie down under a tree by
a temple 60 paces away and- then began that which was the first fruite
for which the Pandes had been witing.—a stream of coins began to
flow which they greedily picked np. After some hoursa doctor came,
He tried to give the poor snffering woman an injection to relieve her
asony; he was driven away. The police epdeavonred to take
her away to the hospital; they were driven away. For two days
and two nights she lay there in agony. On the 2ith the
Sub-divisional Officer, who had besn away on tour, arrived with his
armed police and swept the rabble aside and took the poor girl to the
jail. On the 25th her sufferings came to an end. We are told that on
the banks of the Ganges there is a litile shrine to perpetuate her

memory.

What are the defences of these people.? First, it is said that we
should respect the verdict of the Jury because they were learned men.
Learning connotes neither wisdom nor courage and, in our opinion,
these jury men were deficient in both these qualities, the qualities,
which are necessary to a jury, the qualities whith are necessary to
citizenship. We now turn to certain matters of law. Mr. Pugh rightly
quoted from the judgment of Mr. Justice Macpherson in Queen V.
Sham Bagdi (1873;~13. B. L. R, App. 19) which was quoted and
followed in Emperor V. Swarnamoyee Biswas (L L. R. 41 Cal. 621)
and it is true that the verdiot of a jury bas more weight than the
opinion of assessors aud should not be set aside unleas no sensible man
could have arrived at their verdict, particularly in the case of a verdiot
of acquittal. In the light of this principle we approach the defences
as offered. The first defeuce offered is a general defence of law, it is
8aid that thess people were expecting a miracle aud there is no evidence
to show that any Oue in particular fired the pyre, and with that state
of mind the pyre having caught fire and the woman having been burped
they canuot be convicted uader section 107. It is difficult to treat this
defence seriously, but the answer is that they are charged with assisting
the woman in her acts to meet a voluntary death. The method of
destruction resolved on by the suvicide was fire and the method of
ignition of the fire, whether miraculous, whether self-applied or whether
applied by othera is totally immaterial. The coutention i not worthy
of further consideraiion and we follow the judgment in th: case of
Emperor Vs. Ram Dayal (I L. R 36 All. 26) which is coaclusive on
this point. )
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On the facts, and the identity of the accused Mr. Pugh, on behalf
of Vidyasagar, Lachman and Hardeo; all of the Sartha party, could
‘offer no defence beyond thegeneral observationsabove. - Mr::Mano-
har Lal, on behalf of Kesho Pande and Sahdéo Pande, urged. some
points on the identification. Of these two, Sahdeo is in agnate of Hardeo
as he himself aditits and he ‘comes from Sartha.. The denial ‘of hiy
presence is supported by no evidence- whatsoever,  Kesho;- says ‘he;
arrived afier the burning of the body. Mr. Manohar Lal did nob‘§tteript
to deny that both weke at the ghat; indeed he says because theyi-were.
there they were acensed. On the question of mere probability they’
come from the same village of Sartha'twenty miles; away .and ‘thers'
is.a0 satisfactory reason ' eXcept -this “incident to account for their
presence. The constable Bamayan Singh.(P. W.5) indentified them
at the shed as slso did Mahabir Tewari (P W.. 14), the head
constable of the treasury guard, Numerous witnesses identified them
at the thana. Then followed some weak 'criticism' to the effect - that-
no mention is made of their names in the station diary” on ' the 22nd.
But it mentions none of the scensed: Then - it ifSaid that there wers
discrepancies in the evidence of the Writer Hedd Constable as ‘to”
whether he followed the Ekka from the' shed the whole way to the
thana. Itissaid that as these two men' had-been sent 'with the’
corpse  they conld not have joined the party with the Ekka which they
undoubtedly did accompany to the thana. The 'answer is ‘that fherd
was 4 buge crowd and and they had plenty of opportunity to’ Jom up
by the two cross roads and the Writer Head Coustable undoubtedly
accompanied the Ekka in the final part ‘of its journey to the thona;
Sub-Iuspector, Lal Behari Lal (P, W. 20) identlﬁed all of them and
fook their names at the ghat. = * = .. SR

Then 4 whole list of observations was made' to show that the entire
story up- to the incidents at the ghat - was invented by the police. ~That
is not” worthy of one moment's attention. Howéver lackiug in
judgment the police may have been in neglecting to take steps af an:
earlier stage which might have ‘stopped this deplorable mcldent, not’
one word can be said against the evidence which they have given, which;
in our opinion; was given with conspwuous honesty ‘ and. courage and
reflects credit on their service. K o

By the learned moving and mtereshug address of Mr. Jayaswal,
whose knowledge of Hinduism is uarivalled in ' this provines and is
acknowledged all over the world we were resssured in our view
that Bati has Jong been discarded by sll pious Hindus 'with any pretence
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to the respect of their fellows, and Mr. Nandkeolyar frankly described
it as relic of brutal barbarism. We must now consider what punishment
should be awarded to these people. I will first deal with the driver
Bamautar Dushadh. His case requires special attention because his
defence was gravely hampered. The main object perhaps—I can only
specnlate~—of those who were responsible for fiuancing the defence
was to ,provide for the sfety of those Pandes. This man was
a Dusadh and perhaps of no particnlar account. He should have been
separately defended bt the provisions of a separate defeace for him would
bave involved serious difficulty for the other accused persons, because
his defence, if properly put—as, Ishall indicate by the evidence—is that
he was under the impression that he was called npon to drive the Ekka
back to Berhva. The actnal owner of the Ekka distinctly states in
his evidence that he was approached by a party of Hindus, including
Ramantar Dusadh, who said that they wished him to conduct a party
to Berhna, For some reason he did not wisk to do that and so
he was thrust off his vehicle. Ramautar Dusadh seized his whip and
he took the Ekla to the shed and we know that it was the intention of
the party at that stage, the intention at auy rate of the poor woman,
to goto Berhna He says himself in his examination that in ihe crowd
aconstable seized him, and told him to drive up to ghat The Lust
part of his story is not true but such part asis believable is entirely
consistent with the evidence of one of the men who really owned
Ekka. In onr view Ramautar Dusadh believed that he was going
to drive the Ekkato Berhna and he was compelled by the Pandes
todrive to the ghat. It would have been difficult, and it was difficult,
as I pointed out to Mr. Nandkeolyer, to set up that defence in view of
the fact that his defence was conducted jointly with those who sid
that there was no plan to go to Berhna at all. 4s I say be should
have been defended separately. It is right that he should be con

victed because he should have refused, when he learned the real
nature of the trick, to conduct the Ekka further. The justice of the
case will be met by sentencing him to rigorous imprisonment for one

sear.  The period of imprisonment already undergone by Ramantar will

be included g this period of one year. As tothe woman Lakhia

her condition mentally is hopeless. She was entirely dominated by
the situation, by her superstition, by her ignorance and it is concei-

sable that she believed and had been made to believe in this lie about
the miraculous fire. The justice of her case will be met by wasiencing
her to rigorous imprisunment for one year. The period of iopr-

sonment already undergone by Laklia will be included in ibin period
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of one year. As to the i)oys, Murlidhar and Vidyasagar, they are of
an age whenitis still possible that in better surrounding they may
be freed from the grossness of the superstitions in which they were
reared. We intend to protect them for a considerable period so that
at the time when they arrive al an age when they can think for
themselves they may become men and may dlscard these beliefs of
savages. They will be sentenced ‘to rigorous lmpmsonment for five
years. AstoJa,deo heis an older youth and -he shonld have exer-
cised more intelligence. We believe, but we are not certain that he
~ was in the plot also, but we consider that the justice of hia case will be
met by sentencing him to rigorous imprisonment for seven years. As
to the Pandes, Lachuman, Hardeo, Sahdeo and Kesho - and: the
Bhumxhar Raghu Slnvh they are sentenced fo ngorous lmpl'lsonment
for ten .years.

This is our ]udgmeut ﬁrstly that such ev1l doers may | be pumshed
secondly, that “an innocent girl may be avenged so far as we can avenge
her, and, thirdly in order that those who will not learn by reason may
be taught by fear. We can only pumsh the body. I do mot
pretend to know if there be any survival after this life is finished, but
if 8o and if God be just and merciful in the sense that we very imper-
fectly understand Justice and mercy, then such of these men a8 survive
their earthly pumshment may well go on humble pilgrimage to Sampatl ]
flower-decked shrine and with ashes on their heads cast themselves
down and invoke her gentle spirit to intercede with the Almlghty to
save their guilty souls from eyerlastmg damnation.”

Patna, . - Sd Courteny Terrell
The 13th June, 1928, - . . -8d. L. C. Adami .



- “UNCORROBORATED EVIDENCE
" OF AN APPROVER”

The following is the full text of the Judgment of the hon'ble the
Chief Justice of the Patoa High Court—the hon'ble Mr. Justice Mac-
pherson concurring—in criminal Appeal No. 42 of 1928 (Ratan Dhanuk,
Gobind Potdar and others versns King Emperor) against the decision
of Mr. J. G. Shearer Additional Sessions Judge of Bhagalpur:—

Courtney Terrel Chief Justice :—This is a jail appeal and the eleven
accused persons are not represented. We have, however, carefully
scrutinised the judgment and we find that there is a point of law to
be considered on behalf of six of the accused. .

The eleven persons were tried before the Additiona) Sessions Jndge
at Bhagalpur and Assessors under section 396 ofithe Indian Penal Code.
The dacoity in which they are said to have taken part was committed
at the house of one Bachi Mandal on the evening of the 28th J anuary
1927.  The principal evidence against the acensed persons and the only
evidence 2s regards six of them is the testimony of anapprover, one
Lachmi Banter, who made a lengthy confession and gavé evidence
before the Court. As to five of the accused persons the evidence of
the approver has been amply corroborated and the question arises whether
the Sessions Judge rightly convicted the remaining six on the uncor-
roborated evidence of the approver. Section 134 of the Evidence Act
lays down that no particular mumber of witnesses shall in any case
be required for the proof of any fact and section 133 provides
that “nn accomplice shall be a competent witness againss ap accused
person and a conviction i8 not illegal wmerely because it proceeds
upon the uncorroborated testimony of an accomplice.” With the aid
of the learned Government Advocate we have considered the effect
of these sections which merely state in codified form the English
Common Law rule of evidence and have examined namerous cases,
English and Indian. witha view to ascertain the princijles upon
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which the Court applies these rules. In my opinion the principles
may be stated as follows )
(2) The evidence of an approver does not differ from the
evidence of any other witness save in one particular
respect, namely,

(b} that the evidence of an accomplice i3 regarded ab initio
as open to grave suspicion. Accordingly,

(¢c) if the suspicion which attaches tothe evidence of an ac-
complice be not removed that evidence should not be
acted upon unless corroborated in some material parti-
cular, and,

(d) if the suspicion attaching to the accomplice's evidence be
removed then that evidence may be acted upon even

though uncorroborated and the guilt of the accused may
be established upon that evidence alone.

In view of the rule according to which the evidence of an accomp-
lice must be regarded with grave suspicion it is the practice, amount-
ing almost to a rule of law, that a jury must be warned expressly
of the danger in accepting the uncorroborated evidence of an
accomplice and if the warning is omitted a conviction baged upon
such uncorrohorated evidence must be set aside. And in the case
where there are several accused corroboration is required with respect
to the guilt of each individual accused, that is to say the fact that the
evidence of the accomplice I8 corroborated as to certain of the
accused does not amount to corroboration of that evidence as regards
the guilt of the other accused. Tt must be remembered, however,
that in dealing with the requirement as to corroboration one is
ex hypothesi dealing with the case in which the presumption of sus-
picion attaching to the accomplice’s evidence has not heen removed.
In cases where the tribunal is satisfied for good reason that the
evidence of the necomplice is truthful the tribunalis under uo ohli-
gation to demand eorroboration.

Now in order to ascertnin whether the evidence of the accomplice
is trathful and therefore exempt from the requirement of eorroho-
ation the tribunal should apply inteinsic as well as extrinsic tests,
but, if having applied these tests, it comes to the conclusion that the
accomplice is a trothful person the aceomplice then hecomes an ordi-
nary witness, section 134 becomes operative and the tribunal may
proceed to convict upon his evidence alone. In any civcumstanco it
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will be seen that the acceptance of the uncorroborated testimony of
an accomplice must be an exceptional even and in India where
special care is needed in scrutimising the evidence of witnesses in
general and of accomplices in particular such a case will be even more
exceptional.

To hold as a general principle that the evidence of an accomplice
cannot be accepted without corroboration would be to ignore not
only the precise words of section 133 but the whole course of estab-
lished practice of which that section isa summarigsed statemeut.
There is a tendency on the part of tribunals to imagine that the
rules of evidence are of a transcendental character with some ulterior
sanction other than the practical gxigencies of the administration of
justice. The roles of evidence are really nothing more than rules of
practical convenience. Itis true that there are some rules which
have their origin in question of policy and in such cases the rule
takes the from of a specific enactment by the legislature forbid-
ding the Court to take into consideration certain specified matters
bat the uncorroborated evidence of an approver does not fall in these
class and indeed in this country by section 133 is expressly excluded
from that class. This question may be again viewed from another
standpoint. Courts of Justice being concerned with practical deci-
sious demand proof in conformity with practical standards. There
is 0o such thing as an absolute proof of the existence of any past event.
The standard of proof is fixed by the requirements of practica] safety
in the light of common experience, of action founded apon the statle
uf belief induced by the evidence. To require invariable corrobora-
tion of an approver would ereate a standard of proof whicl wight
plunge the work of the Court and the detection of crime juto futility
especially in the case of the crime of dacvity where detection of thle
individuals concerned is a matter of great di : :
itself is very common and very grave. ) flealy and the crine

The learned Sessions Judge, whose judgment we have carefully
studied. together with the confession of the accomplice and his evidence
given in open court, appears to have been fully aware of the
I have stated abm.'e and to haveapplied them with special care. He
examines the intrinsic character of the evidence in grder to uascertain
whether it exhibits any discrepancies. The story as told by )
approver has au air of inherent probability, i

prineiplex

over . ‘ His account of the
dacoity is told in great detail and ix cousistent throughout, The

description of the site is accurate as ix alse the dencription of {h
: 13
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will be seen that the acceptance of the uncorroborated testimony of
an accomplice must be an exceptional even and in India where
special care is needed -in’ scrufinising the evidence of witnesses in
general and of accomplices in particular such a case will be even more
exceptional.

To hold as a general principle that the evidence of an accomplice
cannot be accepted without corroboration would be to ignore not
only the precise words of section 133 bub the whole course of estab-
lished practice of which .that section isa summarised statement.
There is a tendency on the part of tribunals to imagine that the
rules of evidence are of & transcendental character with some uiterior
sanctlon other than the practical ¢xigencies of the administration of
justice. The rules of evidence are really nothing more than rules of
practlcal convemenoe Iiis true that there sre some rules which
have their ongm in questlon of policy and in such cases the rule
takes the from of a specific enactment by the legislature forbid-
ding the Court to take into consideration certain specified matters
but the uncorroborated ‘evidence of an approver does not fall in these
class and indeed in this country by section 13318 expressly exeluded
from that class. This question may be again viewed from another
standpoint. Courts of Justice being comcerned with practical deci-
sions demand proof in conformity with practical standards, Thers
i8 no such thing 8s an absolute proof of the existence of any past event,
The standard of proof is fixed by the requirements of practical safety
in the light of common experience, of action founded mpon the state
of belief induced by the evidence, To , requite invariable corrobors.
tion of an approver would create s standard of ph)Of which might
plunge the work of the Court and the detection of crime into tutility
especially in the case of the crime of dacoity where detection of the
individuals concerned is a matter of great difficulty and the crlme
jtself is very common and very grave.

" The learned Sessions Judge, whose judgment we have carefully
studied, together with the confession of the accomplice and his evidence
given in open court, appears to have been fully aware of the principles
1 hase stated above and to have applied them with special care, Kq
‘examines the intrinsic character of the evidence in order 10 ascertaiu
whether it exbibits any discrepancies. The story as told by the
approver has an air of inherent probability, Mis secoynt of the
dacoity i8 told in great detail and is consistent throughout. Tho
description of the site is accurate as s also the description of the



51

house and rooms entered and is such -as would be difficult for a
person who had not seen them to acquire ‘from others. Where the
story is in conflict with the accounts given by other witnesses -there.
are excellent reasons stated by the learned Judge for believing in
every case of discrepancy that it is the other witness who is ‘making
a mistake or telling an untruth rather than the approver.  There is
no evldence of any emmty between . the approver.and other accused
and his story was.not-in the: least shaken byteross examination. ' There
is moreover the fact of the corroboration . of the-approver's story
with regard to the guilt of the five accused first mentioped.' This fact
while not amounting to corroboration ‘of the approver's evidence as
to the remaining six accnsed may nevertheless be properly" takei into
account as one of the considerations pointing’ to he" conclusion” that
he is & witness of truth. Thére is & farther confirmatory 'element of
great importance, - Until thé approver was apprehended 4nd gave hig
account the police had in mind a'theory of the series of 'évents which’
had taken place and of the persons ‘concerndd which- the ‘evidence ‘of'
the approver- failed. to 'support. Had the approvet: been tutored by’
the police it is unlikely that the differences and' omiissions would nof'
have:-been supplied by the police. :Finelly it must be remembered
that the defence Called no evidence to contradict the story told .by:
the approver. The .lea.med Additional Sessions Judge moreovet saiw-
the approver and heard him give evidence and obtained,the impression
from his demeanour that he ought to be believed. In ‘my opinion
the learned Sessions Judge in applying these intrinsic and extrinsic.
tests to the evidence of the approver was actmg with thet degree of
caution required by * the geneml pmctlce of all British Courts and
moreover observed with care the specml condltlons presented by
Indian conditions and by the cwcumstunces of this case, He has
rightly accepted the evideuce of the approver and the convmtlons and
sentences ahould not be dlsturbed The appeul must be dismigsed,

\ ‘ 8d. Courtney Terrell
Patna,the 17th July, 1928,

Macpherson. J-—-I ugree No doubt i in actual practice the nncorro-
borated hatxmony of an nccomplice will generally be insufficient to.
bring home an offence fo an accnsed person. The law on the point,
however, as laid down in sections 4, 114, 133 and 134 of the Indian
Evidence Act gives no contenance to the contention that the uncorro-
borated testimony of an accomplice is necessarily insufficient to
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establish- ‘a'chnrge' agafnat an #eonsed. ! The high artificial value
acobrded by English law 16 the doctrine that an accomplice 1s unworthy
of credit unless. he be “corroborated ‘in material paiticulars, is not
reproduced in that endctment. On the contrary, it is in section 114
to which it \i§. appended- s+ illustration:. (3) definitely desiguated a
maxim, 6 that the Courts are subject ‘to no- technical rule on the
subject.: Indeed the . Court: is: there enjoined in. considering the
apphcablhty of such maxims to- $he particalar: case under decision to
have regardito such facta-ns!“are set out in examples cited in each of
which it is at;least suggested fhat the maxim’is inspplicable. Of the
pine presumptions of English law set .out.os illustratious and designa-
ted maxims illustration (b) is the only one to which more thau one such
example is, appended , Manifestly therefore. there in no conclusive
" presumption - against- ‘the testimony’ of un accomplice even wheu
'uncorroborated in!.material particulars, Indeed so far from being
enjoined fo make such .4 presumption-in all .cases the Court is not
even empowered to do go, {In considering whether to apply or not to
upply the maxim it is incumbent pr the. Court to ! exercise » judicial
discretion and. -to ‘have; regard to" the fact of the particular case.

! Thereafter if i declines t6 mnke- the’ presﬁ:ﬁptmu‘ it will call for
proof. 1f::it makes' the' preaumptmn then' under sectlon 4 itisa
rebuttable ‘presumption, that is, the Court will reoard ﬂ)e' ‘fact’ a8
proved unless eud until it 13 disproved.

" Itis in pmctlce that the dlfﬁculty arises, It is offen met by
simply treating the vebuttable presumption wlmh it is diseretionary
to make, a8 conclusnve and restrlctmg the further euquiry to considering
whether the testlmouy of, the approver or other accomplice is
corroborated in material particulars as to the occurrence and as to
the pnrtigiputiou therein of each individual nceused. Such a course has
not infrequently received approval in judicin) expressions of opinion
evoked by the peculinr circumstances of the case in which they
arowe aud it doubtless secures the ‘safety’ at which it sims but it does
so olny by ‘jettison of the statutory provisions of law and even by
tilting the acoles of Justice. And of course the discretion of the
Judge canvot be fettered by such dictr. As was well sid by Jenkins
WC 0. in Au Atorney. In re (41 Cal. 446) '

“Not one jot ar one title can be taken awny from or added to the
plain and express provixions of the Legislature by any decision
of the Court; uor can this discretion vested by the section
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‘o the Coutt by crysta,lhzed ‘or resfm@ted by Bhy ‘setios of_
cases: if vemains free Hutrimmelled to be ‘faxtgly exerclsed
according o the exlgencles of each casl;”

. And again as was pomted out in Gardner V J ay,: when a tribunal is
-mvested by statute with a discrgtion thhouf. any -indicatiorof the
grounds upon which the discretion is.tobe exercised, .it is 4 mistake
for a superior tribunal to lay dowa, any rules with p view to Andicating
the particular grooves in which ‘the discretion should run, Hére
the dicta -would . actually "defeat the intention of the Legislature
a8 definitely laid down in the provision clted Jn fact Dot; only
T s there no conclusive presumption but 1t 1s not even mperatwe
to make a rebuttable presumption. There is ouly a maxim which
the Court is authorised in its discretion to apply or na_b to
apply. If the maxim i§ not applied by the Court the defence has
the right to prove that it should be applied; if the maxim is
applied the prosecntion has the right to disprove its applicability
in the circumstances of the particular case,

No doubt the same result will often be reached in a case by
following the course mentioned as by following the terms of the
statore.  For instance, in the latter case the Court may demand

. rebutting evideuce of great cogency, before regarding as ‘disproved’
the ‘fact’ which in its discrefion it judges it right to ‘presume’ that
is to say, to regard as proved subject to rebuttal or disproof by

- the prosecution. But there are cortainly cases, 83 . the qualifieations,
to illustration (b) to section 144 abundantly demonstrate, excep-
tional cases perhaps—in which' the Court is warranted in declining
to apply the maxim and will therenpon call for proof of the
‘fact’ embodied therein. The considerations to which the Court
most have regard in determining whether to ‘apply or not to
apply the maxim certainly include the intrinsic character of the
deposition uf the accomplice as “well ns extrinsic circumstauces
which tend to establish that in important particulars where his
testlmony can be satisfactorily tested, he has shown himself g

witness of truth, In such a case the Court clearly does not err

" in law in declining to apply the maxim.

On a perusal of the record and judgment before us Tam 80flge
fied that in this particular instance the learned Additional Bessions
Judge was right in holding that the approver was a witness of
turth in respect of all he stated, including his testimony 88 fo the

o e &
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-complicity. of the six appellants in respect of whom e is not
‘corrobomted in matem] pa.rtlcnlnrs. in decliping in the circums-
'tances to apply the mpzim m illustration ( b) to section 114 and
in the absence of any proof of the ‘fact’ set outin the maxim,
in’ convieting - the “said’ appéellants on' the-testimony of the approver.
At thet same’ time T desite to*udd that: in a long experience of
eriminal cases in Todia I'have found only'a few other instances
.in which ' -incliied to’ couvict or: to maintain-a conviction depen-
-ding on such uncorroborated testimony, - -
P R L 8 -7 Macpherson

Palna tho 1th July, 1928.



“HABITS OF THE PEOPLE"

The following is the judgment of Courteny Terrel, C, J.~Adami,,
J., concurring,—in Criminal Appeal No. 23 of 1928 (Bhagwat Singh and,
Rup Narayan Siugh, Appellants, versus- Kiog Emperor, Respondent);—

‘ Courtney Terrell C.'J.—The “becused Bhagwat’ Sihgh' ‘4nd Ru’f.v“
Narain Singh:h:ive been convieted of eulpable homidide under sec: )
tmn 304" of--the Indian Penal: Code in- respect of ‘the death of
3 man Bikan - Singh' who appears ' o’ ‘have dfed -froni' drowmng.
They have beea ' seutouced ' respédtively': o «thres : yem Tigorous
unpnsonmeut and’ o fine' of Rs. 100 - and to one'yea.rs " pigorous’
imprisoument - and - finé* ofi Rs. 100, ‘ w IR

It appea.rs thu? on the Ist “August last" yem- Blfmu foolk hxs :
mare to graze in 8 ﬂeld not’ far from” his houae He ‘hobbled her
and returned home "Mo roustved news' that she had ' “beeri_ seen
straying and he went’ ‘out" o' look for “her.”* His duughtei‘ Mussamat
Piaria antxclfmted ‘that samd froubte niight' arise by reuson 'of' the
mere grazmg on the’ ‘fields of ‘neighbdurs and she went out aqd
spoke to her' Kinsmiiy Deo Smgh and requiested him to! 20’ out and
see that no trouble occurred over the” staymg of thxs mare aud she
" mentioned the aok tha' her father had gone ouf ’to look for the 'mare,
The witness Deo Smgh and " another person nnmed Kapll Slngh
aro the pnnclpal witnesses for' the prosecutwn and it is upon the
relmbxhty of theu' evxdence thut the conthxon “Has lbeen bs,sed

In the ﬁmt mformatlon report Deo Smgh gave the followmg
account of what he sid he had observed -He related ﬁrst of all the
incident of the deceased havmg left hls mare f.or gmzmg ina ﬁeld at 2
little distance from the v1llnqe and “he said that Bikau Sing's dnughter
came and said that sdme one had ‘seized the miave and taket it' nway ‘snd
that her father had'run’ after 'it. - Ha went on to eay that he went - m’
gearch of the mare pnd he met an individual who hns gwen evidence,
Ramdagal Ahu'. and enquired if he. had seen the mnre and Rn,mdayal
Ahir pointed it out in the distance. When 'he got ot distance of about
one rassi from where the mare was standing on or very, close.to a bandh
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which runs on the margin of aditch, on the further side of the
diteh from the field he ssid he saw the two acoused Bhagwat Singh
whom he knew by name and his brother, whose name he did not
know but could identify him, kicking and “puuching the deceased and
that he oried out “what are you doing" and that Bhagwat Bingh
said that if he interfered he would be treated in the same way and
that his entire field had been grazed by the straying mare. On
reaching the place he said he found Bikan -Singh lying unoonscioug
and tried to Bi"igg him to his senses; that he hiccoughed twice and'
died.: Thereupon he raised an slarm and the two accused ran away
o0l 'left i’ the ' field their ploughs and bullocks, ‘Then he wen‘t
back to thevillage mounted on the mare and mef the -witness Kapil
Singiumd told him that he had seen Bhagwat Singh and his‘brpth‘?r.
the two accused, asgaulting the deceased and, Kapil Singh told 'hlm
that he had seen the.two .accused taking the mare away. Kapil S“}gh
went to thewcorp:e - sn1. witness Deo Singh went to give: information
to they village, .- That was. the sccount given.by Deo Singh i_“ the
first Vinformation report, Ramdayasl Ahir. who also gave evidence
said before the Spssions Judge that on the morging in question he
was ,bloughliriﬂg.’.and Deo came up tp him and asked if he had seen
the mare and Ramdayal poiuted it out, in the’distanqe'nnd that
Deo then- tyrned away dod went after, the mare, so that the story up
to that p@'mt is ain.p!y confirmed. In bis evidenca before tbe Ses ..
sions Judge Deo .gave a somewhat different account of the maiter
which is r,enlly‘», more elaborated accouat and in that acconnt be again
repesis the story which I have related about the straying of the mare,
his information of,the fact from the deceased's daughter 8ad he gives
this account of what he saw of the ssssult by the accysed upon thg
decensed,” He said that he saw the accused beating the decessed with
their' fiste and then he saw Bhagwat Singh push the deceased's head
under water. He arrived upon the scene and Bhagwat Singh and he
lifted the body out of the water and made att{empwf't}o restore the
Injured man but without success. He reﬁeatp again the story that the
deceased hiccoughed and died pod he says that the other accused
Rup Narain was standing by and trembling: He then goes on to say that
the two acoused also ran away aud left their ploughs sod bullocks in
the khef close to the bank and he repeats again the story that on his
way back on the back of mare he meet Kapil Singh to whom he told

all that had happened.
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It ig true that between .the first mformatxon and the account that

he gave in evidence he has elaborated the story but in my view thd
: elaborntrons do not differ in meterral respects nor’ m any 1mportent
respect. 1t is true that in his. evrdence befote the Sessions Judge he
relates the incident of the pushmg of the heed under water and heé
omits that statement in hm ﬁrst information report and on that dis-
crepancy bebween the two statements Mr. Varma hes placed great
rehauce a8 mdxcatmg {hat the w1tuess wag unworthy of credence. Deo
accompanied the body ta the thanu and also 1dent1ﬁed the body at the
postmertem examumtmn but he does not appear to have been actually‘
present at the dlesectxon of the body and he seems to have had 1o
meaus of leumlng a3 eresult of the postmortem exammatlon ot “the
drscO\ery that the deceased actunlly died from drownmé until ' very
considerable time afterwards and before he had time o ascertain the
result of thepostmdrter examination ‘he bhdd: already related the
fact that thé deceased died from drowning to raany pebple. It.isnob
surprising in my viéw - that this man should merely have in.his
mind at the time when he gavé the first information that the important;
part of the physical violence done to the decensed was in the blows with,
the fists: ‘He was necessarily in o ‘somewhat agitated frame of -iind but
the story b’ glves of the pushing of the bead dnder'water, bolding the,
deceased down and thea' the attempts to restore” him, rmg true.. It in
perfectly clear that the mere blows which" weré given .with fists on;
the budyi of the" ‘deceased could not havé broﬁght about his death by
themselves because they were blows ‘of & character wlnch apparently;
left no senous trace upon the body 88 appeared on exammatxon
af'oerdeath B b g
The conduct pf the acoused i m leevmg thelr bullocks and ploughs

in the field at the tlme of the occurrence, mekmg 10 attempt to recover
them and runumg away and not yleldmg to custody untrl 4 considemble
time efter the occurrence to my mind indicates clearly that these mert
knew the’(. Bikan was deed 48 tﬁe result of their attack and they'conld’
not have believed that his death wee due to mere]y sfrlkmg him with
theu- fists. To my mmd the evrdence clenrly ghows that in as muck’ .
a8 he undoubtedly me‘o hxe death by drownmg they must “have knows!
that fact and must haye known that 1t w8 no motive for leavmg their

ploughs and bullocks and runnmg awny and keepmg out of cuetody for
gome (laye

The point made by Mr, Varma in his very cureful addrese to g
were first of gll that the evldence of {he eye w1tnesses and of Deo m '
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partlcular waa unrehable first on uccount of the discrepancies between
the story told i m his first information report and the deposition before
* the commlttlug mafrlstrate and in his evidence before the Sessious
Jndge, and further be f;tatad tlnt the w1tnewses ev1dence shounld be
regarded w1th great suspxclou becauae on'a former occasion some five
and twenty years ago ‘this’ Wltness had beeri" convicted of giving false
evidence buj it appears from what we “know of that former case
that it was uot 2 case of zmy great ‘magnituds’ and havwg regard to the
babita of the peop19 m thls pnhcular part’ of the world where the
giving of false evldenue, l).owever. ldeplomble it may be, is not
considered an offeuce wluch 1s fatal to a man's reputntlon to say the
least of it, Ido not thmk that much’ JmPortauce ueed be placed on
thatfact. o ,

* Then Mr. Verma said; that the decea.sed ,may. have pet hls death
in this way.-i-He says that there is some evidence. thaf, the deceased
guffered from epilepsy and that being the ¢ase he.may have fallen into
the water in-an epileptio fit and: got. drowned. :The -evidence of the

deceased having suffered from epilepsy is minute to ;_n' degree.. It ma-

turally of course would not be revealed by the postmortem examination
and one cannot exclude.it altogether 43 3 remote ,possibilitj . Although
the probabilities are strongly against it but in, our view tlx;;., e‘videu@
that the deceased met his death in the way described by the pfosecution
outweighs: probability to an. almost coenclusive dervree,, the _possibility
{hat he met his death in the way suggeated by Mx. Yarma,

As o the second accused Rup Narmin Mr. Varmn cont.ends Ithat
this particnlar man cannot be held to be gullty uuder section 304
read by the light of section 34 because he merely was present, that ho
merely had the intention of mdulgmg ina relahvely ﬁarmleas assault
upoa the deceased and that there is no evidenco to show that he
actuslly took part in holding the dece'nsed under water. The snswer
1o that contention is, to my mind, ﬁrst of all, that to drowu % man
takes an 1pprecmble period of time. It may not be long : it may not
even exceed one minute but at any rate it takes quite an approciable
period of time and thera was ﬂmple time for Rup Naram to interfore
with his compauion in carmng out the attack in the way in which
it developed by pnshmg hlm noder water. By section 33 of the
Indian Penal Code an act includes an omission and that consideration
was pointed out by Lord Summer in the famous case of Barendra
‘Kumnr Ghosh versus Emperor (I. L. R. 52 Cal. 197). If a man joins
with another to assault a third even though the original intention nay
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be merely to inflict relatively harmless injuries and he sees® bis
cowpanion in a course of action which may reasonably be expected
~ to bring about the death of the deceased and takes no steps to
interfere with that action or to assist the deceased such an act is an act
of omission which to my mind renders him lable under the section,
Therefore, in my view, both the accused have been rightly convicted
and having regard to the grave results the sentences do not seem to me
o be excossive. After all, it should be apparent to any person
of however low a grade of intelligence that to hold au elderly man’s head
under water for any time longer than is required to inflict & mere
ducking is liable to bring about the death of the man. The sentence
therefore seems to me to be proper in the cirenmstances and in my
view the convictionsand the sentence should be upheld.

- Sd. Courtney Terrell, _
Adami J.~ 1 agree. ‘
' 8d. L.C. Adami,
16th May 1928, ‘



. THE TRIAL
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'PROCEEDINGS. IN COURT -

Never perhaps had such a unique spectacle been w1tnessed in the Putna
High Clourt -ever sinee its establishment as the one on the occasion of
the memorable trial that opeued on Monday last the l%th Augusb 1928,
before a Full Bench consxstmg of the Hon ble the Chlef Justice, Mr.
Courteny Terrel, and J ‘nstices Ada.ml, Ross ‘Kulwant Sahay and Fazl Ah
Mr.Murli Manohar Prasad Editor, the “Séarchlight,”; the “Behal
Journals Ltd., Mr. Ambikskanta Sinha, Manager of ‘the " Ses,rchhght
and Maulana Mazharul Hague, Babu Rajendra’ Prasad, Babu Braj
Kishore Prasad, Babu Anint Prasad, the hori'ble Babu Anugrah N ara-
yeu Binha, Babu Nirsu Narayan Sioha, M. L. C., Babu Baldeva Sahay,
M. L. C., Babu Shambhu Saran Vaima, Advocate, Patna High' Court,
Khan Bahadur Sharfaraz Hussain Khan, M. L. A, §jt, Deep Narain
Smha, Babu Banarsi Prasad Jhunjhunwala,  Rai Bra]ra; Krishna, Mr

" H. L. Nandkeolyar, Barrister-at-law, Pandit Bhuvaneshwar Misra, Vakil,
‘Darbhanga, and Babu Srikrishna Singh, M. L, C., Leader, Congress Party
‘in the local Council were called upon. to. show cause why they should
not be committed or otherwise dealt with for contempt of court for pub-
lishing certain articles in the issue of the “Searchlight” dated June 24th,
July 18th, July 20th, July 22nd, July 29th and August 5th criticising
judgments of the Chief Justice iu Barh Sati Case and “Mahabir” Bedition
«case. (for which see pages 1 to 33).. Long before the proceedings of
-the Court commenced people had begun to pour in large’ numbers from
all quarters with the result that by 9-30.a. m.  the spacious Court Room
of the Chief Justice was literally packed to suffocation.
Special Police arrangement hed been made to control the
crowd and a very large number of people had either to go away
or had to keep-waiting ontside for sheer want of room., In fact, the
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case crested such a great sensation  throughout the province, that 2
considerable number of peaple had come from the neighbouring districts
and towns with the sole purpose of witnessing this sensational trial.
Some of the best legal talents from Allahabad and Calcutta, were
arrayed on the occasion. Pandit Motilal Nehru and Sir Tej Bahadur
Sapra appeared for the Bditor and Printer—Mr. Murli Manohar
Prasad; Mr. Sarat Chandra Bose of Calontta represented Mr. H. L.
Nandkeolyar, Babu Shambhu Saran Varma, Babu Nirsu Narayan Binha,
Babu Anugrah Narain Sinha, and others while Mr, P. K. Sen appeared
for Mr. Ambikakanta Sinha, Manager. They were assisted by s  bost
of lawyers of the local Bar, some of whom were Messts. C. C. Das,
A, Ben, B. A, Asiz, 8. N. Basu, Mehdi Imam, S.P. Varma, S. A. Sami,
Shuh Neamatullah 8. A. Manzar, Soshil Madbav Mallick, Khurshaid
Hasnam Shiveshwar Dayal D. L. Nandkeolyar, S N. Bose, Ragho
Saran Lal Satyadeo Sahay, Aditya Nirain Lal, "Rai T.N. Sahay,
J. C, Sinha, 8. R. Sen Gupta, B, K. Prasad, Navadip Chandra Ghosh,
'K N. Lal, Kameshwar Dayal, Jadubans Sahay, P. P. Varma, Bindhya-
chal Prasad Varms, A, K. Roy, N. C. Roy, M. Prasad G. P. Sahi, B. P.
Binha, C. P. Sinha D. N. Sarkar, Nitai Chandra Ghosh, K. N, Varms,
R.N.Lal, B.P. Jamusr, 8. N. Sahay, Bepin Behari Saran and
others. Bir Sultan Ahmad appeared for the Crown. At sbout quarter
to eleven the Chief Justice followed by Justices Adami, Ross, Kulwant
Sabay and Fasle Ali entered the Court, and took their seats and the
proceedings commenéed.
8ir 8. Ahmad—T appear.on behalf of the Crown,

C. J.—Bir Sultan Ahmad, 1 shall ask you to present the case shortly
in support of the rule and then it will be open to those who appear for
the other parties to make out their cases. We shall hear the case of
Murli Manohar Prasad who is described a8  Editorand Printer first,

Pandit Motilal Nehro—I and my friend 8ir Tej Bahadur Sapro and -
Mr. Mehdi Imam appesr for Mucli Manohar Prasad,

Mr. Bose~IL appear for Messrs, Sambhy Saran, Baldeva Sabai,
Anugrah Narain Sinha, Nirsu Narain Sinba, Brijraj Krishna, Bhubanesh-

war Misra, H. L. Nandkeolyar, Bri Krishna Binha and Sarfraz
Hussain Khan.

Mr.P. K. Ben—1 appear for Ambikakants Sinha  Manager of

the office of the Behar Journals Ltd. with Messers C. C. Das, A. T, Sen.
and 8. N, Basy,
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Pandit Motilal Nehro—My Lords, before my friend opens the case
_under your directions, I should, with your permission, like to raise a point
of a prelimiuary character—a point which concerns the jurisdiction of
this Hon'ble Beuch, Stated briefly, the point is this that the ‘rule
was issued by yon the Chief Justice and Mr. Justice Fazl Alit My
- point is that the rule should have been iseued after a meeting of the
full Court, This is a case of contempt of the Hon'ble the High Court,
The High Court is constituted under the Letters Patent and under the
Letters Patent it consists of the Chief Justice and a certain number
of Judges, Sofar as the Letters Patent and the Government of
Tndia Act are concerned, they give the power to the Court to make
its own rules as to the distribution -of work and 28 to what cases
should be friable- by a single Judge and what cases by Divisional
Benches and so on. In fach the constitution of the Benches, under”
the Goverument of India Act, lies entirely in the hands of the Chief
Justice. The business of the several jurisdictions of the Court can bé
thus managed according to'rules, bt apart from those rules; if no rules
have been made, the High Court ¢an only act ‘as’ one, namely, all the
Judges doing the business, whether it is criminal or civil. But for
the busivess and the discharge of the duties of the Cougt the law has
given you the right to make rules sud under-these rules yonu can
make af’mngements for the disposal of the work. I find that there is
nothing in auy of the rules that have been framed in this Court to
give jurisdiction to a Bench of two judges to issue a role of this
character, _ o

Chief Justice—It has always been done. It was done in Caleutta
in Tayler's case and in fact in nearly every case it has been done, A
single judge has this power.

Pandit Motilal Nehru~—My-submission is this. The point was raised
only in one case and that is the case of the 'Amrita Bazar Patrika. It
was raised by Mr. Jackson in a rather peculiar way in the argument and
not at the commencement of the proceedings. There the Chief Justice
intimated to Mr. Jackson that the rule had actually been issved in
consultation with all the Judges of the Court and of  course nothing
further was done. Apart from that, Tam not aware that the point
was definitely taken in any special case and definitely made the subject
of aruling. What I submit is that it is not a mere technical objection,
It is a very serious waiter for my client and for the public and even
for the High Court, because I cannot, in & proceeding like this, draw
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any distinction. On the one hand the honouresnd dignity of the
Court is m your keeping, so ulsom the right of the public in youw
Leepmg e

Chief JustlceowDo you dxsn.aree thh the view that the rule,
having been msued, it may be brouoht bafore a.ny Bench sppointed
by the Chief Justice. '

Pandit Mot;la]-—'l‘hatmay be because under the Act the Chief
Justice has the power to coustitute Beaches for disposal of business
but I submit the. rule conld not have been issued by you aud Mr.
Justice Fazl Ali alone or the Chief J ustwe alone.

Chief Justice—What is the difference then between the practice
here and the practice in.the Court of King's Bench. I am very
" familiar with the practice in the €purt of King's Bench aud invariably
the rule is applied for in Chambers before a single judge umler the
inherent jurisdietion of the court, .

" Pandit Motilal:~T am -extremely doubtful if this Court stands on
the same footing as King's Bench. I'submit that you will look at
the consequences, if my submission is brue that; this rule should have
been issned by the whole Court, ‘

Chief Justice—Supposing one judge dissented, what happens?

Paodit Motilal~The majority would carry the day, I suppose. Bub
sou will see that it is one thing for two learned Judges of the Court
to make up their minds that thisisa case in which a rule should be
issned and it is quite a different thing for all the judges to apply .their
Judxcxal minds iu the questlon whether it is a proper case to jssue
a rule,

. Chief Justice—Apparently you mean that it requires the whole
Court to issue the rule but only one Judge to hear it

Pandit Motilal~We are landed into that, but that i becanse the
Court, has framed no rules on the subject,

Chief Justice—There are no rules that I kuow of dealing with
contempt at all,

Pandit Motilsl—But there should be. It is & question of jurisdie-
tin, For every jurisdiction must be derived by some Act of Parlia.
Lient Olusirnerererns

Chief Justice—~Do you know of any case in any of the Presidency
High Courts or Provincial High Courts, such os Alluh.nbad or Lahore,
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where the rule bas been issued by the entire Court or any of the
Colonial Courts. :

Pandit Motilal—I do not know. The dlﬂiculty is that we have not
got the rules of those Courts before us.

Chief Justice—There are no rules dealing with tlns matter in the
Court of Kmtr s Bench.

" Pandit Motilal-—That may be. But there itisan old established
jurisdiction. The samé thing cannot be said of the High Courts in
India. They have come into existence by special Letters Patent consti-
tatiog them as Courts of Record.  As Courts of Becord they certainly.
bave certain inherent powers, but when it comes to the question of,

* exercising those iGherent powers then the - law leaves it, no. doubt, in
sour hands to make your own rules and if there had bsen arule iu
the rules of the Court to the effect that a rule of this kind may be
issued by a Division Beoch then I have mothing to sy, But
I trace the jurisdiction from the fountain head, that -is the Letters
Patent.

Chief Justice:—Supposing two J ndges ‘are away onm circnit, is it
necessary to await their return? Supposing there is nothing in the
rules, bot two of the judges are away on circoit, Must the judge to
whom the application is made await for the return of those judges
before he deals with the issue of the rule.

Pandit Motilal—Yes, if he has no jurisdiction. ‘

Chief Justice—In the absence of the entire strength of the
judiciary, your argument is that he has no ]\msdlchon )

Pandit Motilal—The Letters Patent permits you to make your own
rules and in these rules you bave provided for different classes of
business, civil and eriminal.

Chief Justice—Supposing this rule had been npplied for on
the application of any person and “supposing ‘the application had
been made to me, could I bave directed that spplication to be heard by
a Court constituted of myself and Mr, Justice Fazl Ah It is necessary
for your argument to say that.

Fazal Ali J.—It has been held that coutemi)t is in the nature of
criminal proceedings, If that is so, and the Chief Justice and myself
constituted the Criminal Bench of this Court, could we not take

cognizance of this matter and issue a rule sitting a8 a Criminsl
Bench, - . A
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Pandit Motilal—The whole point is_this. -.Is it 4 matter which even
 Criminal Bench could take ‘cognizance of*-*This omission results in &
great deal of inconvenience to my client. _

Chiof Justice—What is the inconvenience? = - <

" Pandit Motilal—Tt is quite possible that he may not have been here,
at all, if all the judges had been consulted. The Criminal Bench has to
do a certain class of work. Your rules specify that it shall deal with cri-
minal appeals, criminal rivisions and so on. Yon do not say there is
any rule which will give jurisdiction to any particular bench and when
there is no such rule T submit the residoary jurisdiction still vests in
the whole Court. :

Chief Justice—As far as bringing a person before the Court, is con-
cerned, that power can be exercised by any single judge aod it has
invariably been exercised, Iam not aware of any decision or of any
case where this point has even been raised before.

Pandit Motilal—That does not preclude me from doing so. Iam
entitled to have your ruling. The whole jurisdiction of this Court is
derived from the Letters Patent. The Letters Patent gives power to
the Court to frame its own rules and so does the Government of India
Act as regards the actual business of the Court, and as to what class of
business it should do, Where you bave provided for a thing like this
in your rales, it is completely covered, but where there is an omission
or it is deliberately dqne, you have to make some rule before you can
act. before a part of the Court can act for what the whole Court is re-
quired {0 do voder the Letters Patent, I snbmit, it makes a great deal
of difference because this rule may never have been issued, if the matter
had been considered by the full court,

MR. 8. C. BOSE.

Mr. 8. C. Bose.—On behalf of the respondents, I desire to add a
few words. I take thesame preliminary objection. The point was in
f:fct taken inthe “Amrits Bazar Patriks” case and that point was
disposed of by the Chief Justice in his judgment who said thai the
rule had been issued with the the conurrence of the Full Court. I
desire to draw your attention to just one passage in that judgment—26
C.'L.J. 459. Before I place that case, may I ask you to approach the
matter from this point of view. It is not a matter of mers form but
of vital importance and I submit, it concerns st least one question
which the accused have the right to know, i. e., who their accusers are?

Chief Justice—That point has been completety overruled.



)

Mr. Bose—So far 83 the 'Indlan Courts are concérned I subml‘o it *
is, a good law. I submit bn the authomty of 26 Cal. L. J. that thouah
the prosecutors are the Judges of the Court, still they are prosecutors
nonetheless. At p. 466 you will find the argument of Mr. Jacksou who
appeared for one of the respondents in this- matter (Reads) The
questlon raised in that Court by Mr. Jackson was whether it wasa
civil matter or a cr1mma1 matter. Here it is 'taken as a criminal matter.
(Reads) The learned Chief Justice'did answer the queétion.

* Chief Justice—Did he state that he consulted every judge.

Mr. Bose—Yes and that is stated not ouly by the Chief Justice but
by Mr. Justice Mukherji. Inthe judgment of Mr. Justices Mukherji
ab p. 532 the point is clearly made out. This point was cousidered in
a previops case to whichI would draw your, attention next. The '
case is in 41, Cal. at p. 234, There the reasons why the names of
the prosecutors should be disclosed have been stated by Mr. Justice
Mukharji with great clearness, May I remiud you-of the facts. The
Advocate General of the Caleutta High Court had applied for -a rule
appearing, as he said, for the Legal Remembrancer, The Court before
whom he applied for the rale said that the Legal Remembrancer has
no jurisdiction in the matter. Thereupon the learned Advocate Gene-
ral said: “Well T appear for the Governor-in-Council and T apply for &
rule. Ibwas a question of locus ‘standi and not jurisdiction. The
learned Judges gave him leave to amend hig petition, but at the time
when the matter came up before {he Full Court the amendment had
not been made and the point was taken that the Legal Remembrancer
. had nv authority to apply for the rule at all. If T may remind you, *
in the case of Surendra Nath Banerjee it was the Chief Justlce and
the Judges and not the Chief Justice and another judge.

Chief Justice—Here, too, it is the Chlef Justice and the Juéges of
this Court.

Mr, Bose~That is %hat I am askix;g——-whether it is 'a rule issued

by a Division Beneh or by the whole Court. -Appearing on behalf of
the accused, I want to know my position.

Chief Justice:—There are no applicants in this matter. There are
no prosecutors, It is the inherent jurisdiction of the Court as a Court
of Record which the Court is exercising as regards the issue of o rule
by o single judge. As regards the hearing of the rule, it should be by
such judges as the Chief Justice appoints to hear jt. -
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Mr. BoseTt is too late in the day, Isubmif, to say that there
are no prosecutors it this case. Following certain. decizions on the
point, the Indian Courts have all along held that the Court acts both'as
prosecutors and judges. If that be so, I should like to know whether the
Full Court are my prosecutors,

Chief Justice—That question was n,ddressed to the Chief Justice in
the case you meationed who disallowed the question,

Mr. Bose—No doubt the Chief Justice insisted on his rights, but he
did answer the questlon and the judgment answers that question. If
the question had not been answered, the point of jurisdiction would
pot have been raised. ‘

Chief Justico: You can take it that Iissued the rule in consul-
i ion with some of the other judges of the Court,

Mr. Bose—In that case, T submit, this Court has no jurisdiction to pro*
ceed. T do not think that this Court has inherited any of the common
Law jurisdictions of the Courts of England. Under the Letters Patent,
there i8 no jurisdiction by which one of the members of the Court can
issue a ruls affecting the hononr and dignity of the ‘Court. Itisa
proceeding to be taken by Full Court. It is the honour and dignity
of the whole Court which is coucerned aud therefore, I submit, if
any proceedings can be taken at all, it must be by the full court or
not at all. In the case possibly of which you are thinkiug,—Tayler's
case,—the point was not taken but in the “Amrita Bazar Patrika" case
the point was taken.

Chief Justice—Every case has been dealt with io this way,»

Mr. Bose—1I do not doubt that you have guue through all the case's

* but I submit with confidence that so far as the Indian Courts are con-
corned you will not be able to find one uniform practice.

Chief Justice—Whaut “is the difference betwsen Indian Courts of
Record and any other Court of Record?

Mr. Bose—This court derives its authority from the Letters Patent.
T submit with respect that you canaot say on the cases thut there is any
procedure in this Court by which one judge or two judges can issue a
Rule in & matter like this. IFf that had heen the proc:dure, it would
not have beep necessary for Mr. Justice Mukherji to say that the rule
had been issued in cousultation with the other judges.

C. J.—It was not necessary,

Mr, Bose—Lastly, under the Letters Patent T find no authority
wiven to any judge or two judyes or three judges to -take proceedings
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Jurisdiction of the court and in 3 matter like this in the course of my
argument on another branch of the subject, T will discuss as to
whether articles written after the trial of a case amount to coutémpt.
The cases of which yon are -thinking are cases where the libel or
contempt is committed while the case is pending. ‘

Chief Justice—That practice has been followed uniformly whether
in the case of libels after the termination of the litigation or before.
The practice has always been for an applicatiop to pe made for a rule
or for the rule to be issued by the court itself and"the rule is issued
by one or two or three J udges of that court. I remember the' case
of Q. Vs, Gray quite well, that jurisdietion does exist.

Mr. Bose—As regards Gray’s case, I should like to say somethmg

later. - .

Chief Justice—That has been followed by all the Inlian courts.

Mr. Bose—That has been referred to only for the parpase of showing
what is or what is not centempt. It has never been referred to ona
point of procedure,

Cheif Justice—Your point is this, that if there are sixteon judges
of the Court or twenty judges the rule cannot be issued ‘until they
have all been consulted. Your argument also involves this anomalous
consideration- that although all the judges must be consulted yet the
rule may he heard by a single judge.

Mr. Bose—It is because of an express power. But for that clause
I would 15 1:v4 redithat point. .

Chief Justice—I think we understand your point,

SIR SULTAN AHMAD ON POINT OF JURISDICTION

Sir 8. Abmad—Objection has been taken that two judges of , this
Court cannot Jegally issue a rule for contempt, Tht; argument, as I under-
* stand it, is that unless the Full Court considered the articles in question
10 rule could have been issued, I submit with great respect that there
seems to be some confusion on the part of my learned friends on the
other side with respect to the meaning of the word “Court”. My
friends seem to be under the impression that unless the nine judges
sat together and considered the point “it would not be s poing
considered by the court. It is my submission that unler the law of the
Letters Patent you have been constituted 4 Court of Record. Every single
judge therefore sitting in Court isa Court of Record. Therefore if

~
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the power to issue arulé for contempt is conferred upon & Court
of Record, then I submit, that'that power has certainly been conferred
npbn every single judge of this Court. It is, I submit, with great
respect, futile to contend fors point which did not strike snybody
before. Your powers whether sitting singly oras a Division Bench
are those of 8 Court of Record. They have nothing to do with the
rules framed by you. You have got inherent powers to issue a rule of
this character. Now, what has happened in this particular case?
Your attention was drawn to certain articles, You sitting ass Court
of Record considered that the articles in question were such as required
explanstion from those who either wrote them or were responsible
for their publication. That opportunity has been given to the Editor
and the other persons concerned and my friends are now showing
cause. I submit you were perfectly entitled to issue the rule. You
.will find no other case in India without exception where the point
was ever serionsly taken. Asa matter of fact, in every single case
you will find that either the rule was issued by a single judge or by a
bench of two judges.

Chief Justice—That is my impression on reading all the eases.

Sir 8. Ahmad—In every single case from 1867 up to 1927 we find
that the rule was issued either by 2 single judge or by a Division
Bench and I submit it can not be otherwise, unless you hold that
under the Letters Patent, when you have been declared a Court of
Record that s Division Beuch or a single judge of this Court is not
to exercise the powers of a Court of Record. There is, however, uo
authority for sucha proposition.. I, therefore, submit that the ground
taken by my learned friend will not appeal to yon.

BIR TEJ BAHADUR SAPRU

Sir T. B. Sapru—TI will give a very brief reply fo the argument
raised by the other side. Nobody demies that you are a Court of Re-
cord. So faras that fact is concerned, that is concluded by a provision
in the Goverument of Indis Act aud therefore it would be useless for
me to raise any point with resord to that. Now, ns a High Court,
your jurisdiction my bedivided inta ceriain branches. That is tobe
fonnd ia the Letters Patent. You huve got civil jurisdiction, criminal
jurisct:tion, miscellaneous jurisdiction ete. The Letters Patent them-
selves and the Government of India Act give you the power to frame
certain rules regulating your own work and procedure, It is entirely
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opet to you to provide that the matter which is at the présent moment
tognizable bya single judge should be tried by two or three judges.
In fact, you will find that so far as the rules, practice and procedure of
the various High Courts are concerned, they vary on certain important
matters, Therefore, unless you: provide for the exercise of jurisdietion
according to the rules, which are to be framed under the Letters Patent
or the Government of India Aoct, I submit that the jurisdiotion would
have to be exercised by the whole court. That might paralyse - the
work of the whole court, and it is for that reason that the Government
of India Act says that the High Court will frame rules. Similarly, the
Letters Patent says you may frame rules, In order to obviate difficulties
of that character the High Courts have framed rules. Your rules
provide for the olass of cases which will be heard bya single judge and
by a Division Bench, If you will look ut the rules of your Court you
will find in Chapter II Rule I that it provides for the jurisdiction of
single judge. Stmilarly there are rules providing for the jurisdiction
of the two judges. But you have not provided for the menner in which
the jurisdiction which is now said to b inherent jurisdiction is to be -
exercised. ‘

Chief Justice—Has any Court done that?

Sir T\ B. Sapru—So far as other Courts are concerned, we have mot,
in the first place, got before us the rules of other Courts.

Chief Justice—Do you know of any rules?

8ir T, B. Sapra—So faras the Allahabad High Court is concerned,
Ttook out a writ for contempt in a case in which a partioular fadividunl
libelled the Chief Justice and Mr. Justice Lindsay..What I do submit
is this that if the Court has not laid down any rules to guide itself
in regard to the mannerin which that jurisdiction is to be exercised,
“then the residunry jurisdiction can be exercised by the entire Court
and not by any Court. I can understand part of the objection that
this may lead to'disasirous results. But I say that if there is contempt’
committed in the presence of a judge he ean punish him ther nad there
under the Code of Criminel Procedure,
Chief Justice—Can he net . fall back on his powers as & Court of
Record. .

Sir Tej Bahadur Sapru—If he idoes then he mast exercise those
powers according to the rules framed and if there are no rules framed...

Chief J ustice—There is no express obligation to frame rules, ' We
oy frame them. Thers is nothing in this peint ntall.
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Sir Tej Bahadur Sapro~If you have not framed z rule, them I
submit you can exercise your jurisdieiion asa corporate body, because
that jurisdiction belongs to the Court and not to an individual judge
or a Division Bench sitting by itself. Merely providing for the trial
, of certain classes of cases speciﬁe(i there by a single judge or division
bench will not necessarily include the issuing of & rule or the trial of
acasein contempt. I appesl to your experience. Yoo havenol got
anything like the provisions of the fiovemment of India Act or the
Letters Patert regulating the practice of the King’a Beneh, Thatis
grounded in history. Isubmit it is not correct fo say that the Patna
High Court, or for the matter of that, any other High Court has
inherited jurisdiction from the King's Bench.
Chief Justice~That point does not arise at all.

Sir Tej Bahadur Sapru—There is the statutory provision which
says the High Court is a Court of Record. It does notgoon to say
that beinga Court of Record it wust exercise its jurisdiction in the
same mauner in which the King's Bench does. The machinery may be
different, the procedure may be different, and all that may be pres-
cribed by rules, The analogy, I submit, of the King's Bench will
not help us in solving this question. If there areno rules, however,
inconvenient it is to the Court, whatever maybe the consequences, I
submit the question, being one of jurisdiction and one of substance and
not of form, the entire Court must assemble and consider the question
and must apply its mind as to whether a mar should be brought up
before it to answer a charge. I submit, so faras the rules are con-
cerned, there are none and so faras the iuberent juricdiction is con-
cerued, while we concede its existence it does not necessarily imply or
carry with it an admission that that inherent jurisdiction can be exer-
cised by one or more judges sitting singly orin a division beucb unless
there are any rules on that particular point.

C.J.~This point will be dealt with in our final judgment, (To
Pandit Motila! Nebru)I thought it would be convenient to you and
your friends and the people you represent that the learned Government
aAdvoeate should indicate to you the gravawen of the charge quite shortly
and then you will have the opportunity first of all on behalf of the
Editor and Printer to furnish your observations. Then after you have
finished your observations, it will be for the Goverument Advocate to
make such observations as he wishes to make iu extenso and, if ueces-

sary, you will be called upon to reply,
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GRAVAMEN OF THE CHARGE

Sir SULTAN AAMAD
\

Sir 8. Ahmad—1 will take the articles in chronological order. 1
will take the issue of the 94th June. The articlein question: there is
headed ““The Sati case™ T may tell you that so far as this partioular
article is concerned thero is nothing in it which by itself may be termed
as leading to contempt of courts But there are cortain passages. in it
which may lead to the ‘correct appreciation of the articles which follow
and in view of that alons I shall just draw your attention to the last
paragraph of that article and give an indication to my friends thatI-
ghall make use of this passage later onin order to show that the

subsequent articles were written mot in heste but after full consi-
deration. '

“Now, we know that as the law stands at present sati, whether volun-
tary, or involuntary, is a crime”

Then again *That this seems to have been very probably the case is
more then apparent from the nature and the terms of the finding in
respect of the accused Liakhia, Ramautar and also Jagdeo. We propose
to dea] with this aspect of the case in a subsequent issue,” This shows
that the judgment given by you in that case had been fully considered
and we are promised a review of the same in subséquent issues.

Then we come to the next article dated the 18th J uly

“Now, the most curious part of the judgment of the High Court
is that it has cenvieted the accused persons of an offence with which
they were not charged,” It will be my endeavour to prove that this
statement is not enly false butis a mischievous sentence culculatedto
bring the Court into contempt. Again the same thing is repeated:
“But the serious part of the judgment is that, in the view of the Chisf
Justice, the widow was murdered by the Pandeys, and that they have
‘been convicted of an offence with which they were ot charged,

“But there are graver matters still in the judgment of the Chief
Justice. One of the accused was Jagdeo. With reference to him the
Chief Justice saysas follows: ‘We believe, but we are not cortain,
that he was in this plot; but we consider that the Justice of this cose
will be met by sentencing him to rigorous impfisonment for seven
years” We are not lawyers but we have always anderstood that it is
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part of the British ystem of criminal jurispmdeixce to base conviction
not on mere belief but on reasonable certainty.” Here the article
suggests that you convicted this accased person, though you, were not
certain of his guilt. The words nsed here were “in this plot'j but this
bas been taken away from the whole context which has got nothing to
do with the offence of abetment of Sati but has gob to do with another
sspect of the case which follows. The mext passageisin the next
paragraph. “Having regurd to this finding, one would expect that
acquittal would follow as a matter of course”. *

Eulwant Sahay J—What do you say sbout the last passage that
you read? - Is that a misrepresentation or what?

Sir 8, Abmad—T submit that you will bave toread the article in
question with the jndgment and I will show that it has been fakem
away just from the middle only to discredit the judgment.

Chief Justice—I iay just tell you about that case. A certain
number of persons were accnsed of abetting the suicide of this woman.
We found that a cerfain number of them were undoubtedly guilty al-
though they were not charged with conspiracy to murder. With regard
10 one of the persons we held that we were not sure that he was in
the conspiracy but that he was undoubtedly guilty of the abetment of
the suicida. There was not a doubt as to whether he was guilty
of the offénce charged but we doubted whether he was in the plot
to murder this woman. The direct implication there is that this man
was convicted although we were not certain of his guilt.

Sir 8. Ahmad—~-Yes. It is made clearer later on, We come o the
next article dated the 22nd July. It reads: “The case was tried by
two judges who wére unfamilisr with Indian social life™ ete. This
is false. At least one of the judges has been in this country for
30 years.

“But what we should have expected was that these two distinguished
judges would not fail to see that the judgment which they have deli-
vered offends against the first principle of jurisprudence. We muain-
tain that the High Court has in effect found that the verdict of the Jury
was not  unreasonable one, since the High Court has come to the con-
clusion that Samputi Kuer did not commit suicide bub was, practically
speaking, murdered by the aocused persons,”

This 18 not correct. Then the next paragraph reads as follows:—

*The question ruised by the judgment of the Chief Justice is as
grave as any that Mas ever been mised in the course of 8 erimiual
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tnal Take the case of the three accused persons whose cases we have
already diccussed, Is Jagdeo guilty ? The Jury says; “No". Is the .
verdict of the .Jury en unreasonable one ? The Chief -Justice says,
“We believe, but we are not certain, that he” namely Jagdeo “was in
this plot also, but we consider that the justice of his case will be met
by sentenoing him to ¥igorous imprisonment for seven years”. Has the
High Court found’ tﬁut the veidict'of that Jury was an unreasonable
one ? One need riot be a lawyer to say that it has. not; and it is ama-
zing how any judge could convict & person against the verdict of the
Jury when he is not certein that he committed the offence. The sure
reasoning will show how impossible it is to ‘support the judgment of
the Chief Justice so far as the other “gccused persons are concerned.
This is & grave misrepresentation of the judgment. There i8 no gues-
tion here of fair or unfair comment. Then we come to the article
dated the 29th July. ‘We published in our last issue the amezing -
judgment pronounced by the Chief Justice in” Babu Jagat Narain Lsl's
case. 'We have described the production of the Chief Justice ss judg-
ment; but it seems it is nothing of the sort. Itis more a rhetorical
outburst of an angry mind than the cool, considered pronouncement
of & judicial mind. 'We sy nothing as fo the conviction of, and the -
sentence passed on Babu Jagat Narain Lal, for such conviction must
be expected as a matter of course in the system under which we live.
But the tone and temper of the judgment call for serious attention.
and we would be failing in our duty if we did not enter our emphatic
protest against a form of judgment which is becoming stauda.rdlzed on
the criminal side of the Patua High Court,” ' .

The suggestion is obvious. You will note the words “28 o matter
of course”, The guggestion is that a conviction must necessarily follow
‘under the system we live, Then next paregrah is as follows:—

“For the thing speaks for iteelf. Alongand learned argument was
advanced by the learned Counsel for Babu Jagat Navain Lal as to the
proper interpretation fo be placed on the subject matter.of the
charge. But the lenrned Chief Justics does not appesr to have
given even & curdory considerstion to the arguments and disposed
of the wholo case practically in & single sentence, Now, the
Law of Sedition is so framed as to bring within its scope nny person
who may veuture to criticize any action of the Government.
But the ssfety of the subject lies in the prudence which ought
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to be exercised by the tribunal trying a case of sedition which
should recognise that, under present conditions, the subject has
far greater liberty of speech than he had tweuty years ago. Where
no such prudence is shown by the tribumal, the form of- law
- becomes an engine of oppression and it is our clear duty to speak out.
There is no clue in the judgment of the Chief J. ustice that he realized
that India is a differont proposition in the year of grace 1928 than
it was in 1908, Iu fact there is no clne in the judgment that the
Chief Justice considered any of  the arguments of Counsel of the
eminence of Mr. 8, Sinha, - What we ficd in the jodgment, however,
is 8 string of superlatives batraying 3 lack of that dignity which should
always inhere in a judicial mind.” -

~ 8o far ps the first part of this paragraph is concerned it is witerly
falsa. Everybody was agreed that the law as laid down in the Penal
Code was the law. "Certain avthorities were placed before you by
Mr. Sinha ie., cases which came up before the Calcutis, Bombay and
Allahabad High Courts before the amendment of the Penal Code.

.C.J.—Aud all the suthorities were listened to most carefully and
the priuciples of constraction that Mr. Sinha argned were agreed to.

Sir Soltan—There was absolutely no-issue with respect to that
raised by you orme. “But an emoraity of thia kind from a judge, who
does not fecl the horror of sentencing 8 man to seven yewrs' rigorous
prisonmeut, though be is not ‘eertain’ of his guilt is mot all
sarprizing. A judge, who does not observe ihe elementary principle
of crimival jurisprodence that the presumption of innocence is
fundamental 1o the British system of criminal Law-and that that
presumption is in no way rebutted by a finding that the tribunal
"believes” but ia uot vertain of the guilk of the aceused person may
of course be excused if he does nok kuow that the measure of punish-
ment in 8 case of sedition s the measure of importance which cau be
atlacted fo {ke rvliect maiter of the charge for sedition. But it is
indeed lnmentable that the Chief Justice of the Patwa High Court
should have ignored these elementary principles of law.”

He makes it clear now that you sentenced this man althongh yom
did not consider bim guilty. Read next para. “The Chief Justice is
protected by the bigh office 1o which provideuce and the Right Honou-
table the Earl of Birkenbead have called him. He is also protected by
slutute and has chartered freedom lo asy whaterer he Yikes”. Not that
it is justified ou the record, not that it is justified in law but because
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you have got your appointment from the Right Honourable the Farl

of Birkenhead you are protected by Statute aud you have got chartered -
freedom to do what you like. ‘

Then the next paragraph reads as follows: “Ttis our deliberate
conviction that the life and the liberty of the subject must necessmly
be in grave peril when the Chief Justice of the highest judicial .
bunal in the land ignores the arguments, refuses to cousider tho autho-
rities that may be cited, and;in the end, produces s judgmént full of
sound and fury but, signifying vothing, except imprisonment . so far as
the parties are concerned.”

If this refers to Mr. Sinha's arguinents, it is false. The authorities

were a«reed to ; everybody took the law as Mr. Sinha placed it before-
the court, o '

Then again: “The Chief Justice of the Patna High Court has
introduced a vovel method of rendering judgments. Under’ this
method all that he has to doisto state the facts and pass the order.
What guarantes has the subject.then that his case bas been fully con-
gidered by the tribunal? We doubt if there iénsingle judgment in
existence of any judge of any court where a persci has been convicted

of 80 serious an offence as sedition ina judgment so perfunctory a8
the one we have before us.”

Perhaps it would not ‘be easy to find another cose which was so
clear as the case before you.

C.J.~The facts of the case were that it was an article whmh deli-
bemtely stated that it was the policy of the Government to foment
conflict between the communities. It was an express statement,

Sir Sultan—Yes, Then ag:iin:

“It is obvious then that the life and liberty of the #1hject are in
dangéer under the present administration of the Criminal Law and,
unless we wish to perish, we must protect ourselves against this new
menace. BSitce, somebody must say that which is in tthe mind of

- most of the people to-day, we take the liberty of saying ‘that in the
short time that has elapsad since the dapartare of Sir Dawson Miller—
who, by common conseut, filled his office with dignity and left the
‘High Court a greater thing thin he found it—and, may we add, of Sir
Basanta Kumar Mullick—public confidence in the administration of
criminal justice has been disappearing and the High Court losing its

- rightful position, as g palladium of people's rights and liberties.”
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T take it that it means the High Conrt. The next article ia dated
August 5th. “Press commeuis on the Chiaf-Justice” but before I come
' to this artlcle perhaps I may just refer to the press comments themselves
. which find approval in this article.

Mr. Bose—Before the learned (avernment Advocate proceeds to
read the press comments, I take a prelimivary objection. Tt cannot
beread. That is not one of the matters within the rale (Reads the
notice). This refers to the article in the issue of the 5th August.

C. J—Anarticle can be taken by quotation from other papers.

Mr. Bose—In a matter where persons are being charged for con-
tempt of court, I snbmit, that the learned Government Advocate can-
pot travel beyond the rule itself. e asid that the article of Angost
5th referred to an article “Press Comments on the Chief Justice"
and he =aid “before I coma to tha article” I would liks to read the
“press. comments”. If that is so that is not mentioned as oune of
the grounds upon which the rnle was issued.

"C. J.—The fact is that in this issue, the date of which is given in
the paper, these articles, which the learned Goverument Advocate i8
about to read, appeared.

Mr. Bose—A charge for contempt of court must be specific.

Sir Sultan Ahmad—And tho specifi: charga is there. It is not
" suggested that there was more than ane article of August DﬂL

C. J—The point has no substance.

Sir Sultan Ahmad—As a matter of fact all these press comments
hate become a part of the comments on the Chict Justice. Tustead
of repeating them in the article, yon find them somewhere else in
that issue. Xt 8 & part of the article (Rsads from “Forward™)
reproduced in the Searchlight of August 5, “He bas not advanced
argument 10 justify bis conclusions. He has not referred to the
arguments at all. Perusil of the judgment will easily leave the
impression that his lordship is full of anger against “silly, noisy
little” men who venture to question the bomafides of- the lofty
aud hamanitarian mission of officialdom in India. The diguity
of the Beuch. the serenity of judicial temper seems to be cons-
picuous by their abeence from the judgment aud the impatience of
an imperialist with political agitators in Iudia bas left its impress on
every live of it."

Pandit Nehru—As a matter of fact these other articles have not
Leen sapplied to us at all,
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C J. ——They are in the paper.

Pandit Nehro—T1 merely draw your attention fo the fack that we
have no notice of this. It was thought that they were nob the
subject of this charge. .

Mr. Bose—May I know whether the press comments whlch the lea.r-
ned Goverament Advucate intends to use, have been anuexed fo any
affidavit in connection with this rule.

C. J.—No aﬂidaut i8 necessary.

Mr. Bose—~Then if that is so, I object to anythmg being read to
you, except what is stated in this notices )

C. J.—I have overraled the objection.

Mr. Bose—May I place the authorities on this point. The prelimi-
uary objection is this, To find an applicition for commital or attach-
ment in- the conrse of criminal contempt the facts constituting contermpt
wust be proved by affidavit.

C. J.—That was decided in Tayler's case.( (Beads). We are not
going through the farce of - asking the Registrar whetber be has
purchased copies of the paper.

" Mr. Bose—I submit that is laid down by the Engiish Conrts and T

ask leave to place the authorities. \

C. J.—First of all will yon deal with the auﬁhority in Tayler‘s‘i
cace where the same point was raised and overruled. - Your point is:
that the whole of these publications must be proved by eome sort of
affidavit ? What sort of affilavit, you snppose might be filed ? '

Mr. Bose—By aa officer of this court o the effeat that these wero
circulated and read by the public.

~ C.J.—Qnite unuecessary. The point has already been dealt withh
by the Chief Justice in the case of Tayler. Itisa farce to go throngh
such proceedings. I conld make the affidavit myself,

Mr. Bose—I beg to place the sathorities. The first reference I pive
you is in Halsbury’s Laws of England Vol. 7, p. 310. (Reads). Then
take 26 C. L. J. 561 where the court proceeded on its own omission.

C. J.—What are the English authorities you wish to site,

Mr, Bose.—The passage on which I wish fo rely is at P. 561 in
26 C. L.J., T submit whatis being done by the learned Goverament
Advocate is adding another issug. Tnso far as the article embodies
extracts from other papers, they can be read, But Il submit to read
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the press (;omments which appear in other portions of the same issme
is really supplémentaw evidence.

Sir Sultan Abmad.—Reads aguin. “The question that obriously
came up before their lordships for judicial decision was not whether
Babu Jagat Narain Lul wasasilly or Little man but whetber he had
offended against the law of selitions libel in India. His Tordship's
jntuition seems to bave materially belped him in arriving at the con-
clusion that Babu Jagat Nanain Lal's acticle was seditiows becwse he
was a silly noiay litle maa. It will be interesting io know how far
his lordship's estimate of the accused’s character was Iused on evi-
dence on record and how far it was inflacnced by extra jodieial
elements.” . -

Then again “Was any evidence addeced by the Public Prosecutor to
warrant the presamption that the accused was a foof and a knave? If
not, what justification the C.J. had for prostituting his high aod privi-
leged position and depicting the accused in such a thick colour? The
viliScation of the helpless accused does not seem to be the only art in
which the lesned C. J. indulged. His lordship thought fit to ntilise
his judicial position to do abit of propaganda iv favourof British
Imperialism and proceeded to make 2 little eritical examimtion of the
psychology of the mind of the accused”. Reference has been made to
these comments in the leading article of the "Searchlight™.

Kulwant Sahay J.—You do uot read . the other extracts from the
“Patrika”. . ] )

. Sir Sultas Abmad—No. (Reads the following quotation) “I¢ wcald
be doing violence &5 truth to suggest that the same confidence is &
#fact of to-day. It is mot and the press comments we have quoted
elsewhere are nothing if uot an eloqnent testimony to the fact. What-
ever their other Limitations may be, Indian pressasa whole seldom,
if ever, counteuance any rouning dows of the High Court. But there
ate occisions when forbearauce cau be carried too farand nuy become
acrime to the country on the part of the enlightened comscience of the
community that the press represeuts. We cumot possibly permit
either deterioration in the one of the administration of justica or the
maligning of our people.”” Then aguin “Then cime the Sati case
judgment withits bad law, angry thetoric and, in the circumstance
monstrous sentences, Sati, of which his lordship knew uothing, was des-
cribed a3 “belief of savages”. The conviction ofa mw on the un-
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trroborated testimony of an approver followed and soon after cams
the amazing jndgment in the case of Babu Jagat Narayan Lal" -

C. J.—~With regard to the case: of the. uncorroborated testimony
of an approver, that is clearly a comment upon a case which was tried
by Mr. Justice Macpherson and myself. Eleven accused were gonvicted
by the Additional Sessions Judge and the evidence which he rehed on’
o4 very large exte. § was that of an. approver. } '

With regard to six of the accused the avidence of the approvér
recoived ample corroboration from other sources. With regard to five
of them although the evidence was uncorroborated the learned Sessxons
Judge held that he was entitled to accept the evidence of the approver
as trua and to goavist oa that uucorrobomted evidence. It was a
jailappeal. Mr. Justice Macpherson and T feeling that there might
be a point of law directed that the case should be adinitted and beard
and you as the Government Advocate argued the case and we there
laid down the priuciple that the evidence of an spprover does not
differ from auy other evidence save that he starts on the presumption
that he is a liar and that - his ‘evidence must be corroborated in other
material particulars in which case uader the Bvidence Act his evidence
is admissible. The comment appears’ to be with regud to the hvo
w ho were convicted.

Sir 8. Ahmad—Yes. You there followed (5 568) 2 K. B, 1916 My
submission i3 this. You will uot take one seutence separately. I
will deal with all the cousucted sentences and shew thelt meaning
(Reads passages). The Court has been grossly misrepresented, The
writer says the law is severs, and asks jou to undé. the severity
of the law, It is your duty to follow the Iaw not to undo the law
but be expests that you will uudo the law if it is severe and that will
satisfy him. That is not your function and that is bow he trivs to
show how the coufidence of the people is shaken by your decision

‘Then the next paragraph says:—

“But by far the most amazing feat was the insult levelled at our
people “iu this part of the world” by one, who is not a globe trotter
out to earn choap notoriety, nor an execulive official oarrying the
‘White Man’s Burden on his shoulders, but the Chief Justice of a
High Court of Judicature. Whatever his lordship may have meant
the public at large must take him ab his word and they refuse to fo-
lorate their being characterized practically as habitual liars,”
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This ag used in this article is absolute ylisre[fresen.tahon, g;)::
misrepresentation, You were dealing with ‘certaln evxdence: .
“have that on the record also. The comment was thai a eertain Wi
ness’s evidence should be regarded with great suspicion bemus'e on i;
former occasion 25 years ago this. witness had besn convicted ©
giving false evidence and you said: “But what we know of tI.mt
former case—it was uot a, case of great maguitude (Beads "_119 C.b_‘ef
Justice’s judgment). This issaid to bean amazing declarntion ‘wluch
has shaken the foundation of criminal administration “of f?ﬂs pro-
vince, Everybody bus been called s Tiar, Nothiog of the kind: It
+deals with & certain chass of evidence aud your comment is th:}t 25
sears ago this wan was convicted of giving false evideuce. Thnt is not
quite nniﬁdeufiodimardhiseﬁdgnce because dealing with this class
*of evidence yon do find that they do mot have that regard for tru.th
 which yon would expect in places Where education has made effec.fd"e
impression, That does not mean that every body who is in this proviuee
isaliar. It is & most mischievous statement aud is bound to affect th‘t.a R
eriminal, “administration "of this Court, the integrity of this
‘Court and . the honesty. of this Court. To say that in & solentn
jndgment it has .been kid down that . everybedy I
the province is & liar 5 a matter of serious concern for the
court and there is the further warning by the author of these articles
“{hat there is no confidence now lefiin’ the High Court,snd thb
“the confidence in the High Court is fast disppearing.” These are the
passages on which I have been making my submissions, I submit that
there has been a contempt of your court. I have given these passages

to indicate to my friends the grounds on which I urge contempt so that
ihe matter may be cleared up. '

Mr. Bose—Before my triend begins mny I enquire whether you
intend to proceed against my clients.

C.J.—Wae shall consider the case of the Directors after we have
considered thé cass of the editor.

Mr. P. K. Sen—And the case of the manager will also follow?

C.J~Yes

PANDIT KEBRU.

Pandit Nehru—If you will permit me t{o say at the beginuing
that we have made s sort of division of labour amonget w and that
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I propose to deal. with the articles’ of the Sati case and that with your
" permission Sir Tej Bahadur Sapru will deal mth tha other artwles

C.J—Ilam very auxmus to show the utmost con,sldemtlon to you
because the strain must be great upon you. ButIsee no reason. why .

1

we shoald hear two Counsel for each party. T ¥

Pandit Nehra—So far as the Allahabad ngh Court is ‘concerned
two Counsel are allowed on each side,

' Adwmi Je=Aro two Counsel allowed to address the "Court ?
Chist Justice—(After consultation with Adami J.) Very well. |

Paudit Nehru—May it please you, My Lords. My friend hes
given us what he calls an judication of the character of the
possages upon which he intends to relj. We are thankful to him
for whut he has given us but we do notkuow what his concaption
of these passages is and how he looks upon them  as amounting
o contempt of courh- Some of these palssages he has reliad. npon
merely as liaks in the story just.fo explain the meaning of some
passages later on, Others contain the evideuce. in themselves, Even
as to that he has nmot been very particular 28 to which are the
passages which are merely links and which ars the passages which
form the real substamce of the offence. He also made s remark
that reading the articles as 4 whole will leave ao doubt in your
winds that it is a vase of gross contempt. | He has ulso not favoured
us with what amounts to contempt in hla congeption. snd whathe
would ssk you to hold as coatempt. I have to assume all that
_ and to meet him half way on the passages to which he has drawn
attention, I do”uob at present mean to go iuto the cases or into
the law very elaborately but that will have to be dome Iater . on,
For the present we have to be very sure of our facts bofore we
apply the law. Now, my client s here on' 8 uhurge of coptempt of
court or, to pub it in other words, as hag been snid - in most cases,
for scandalising the court in & matter which has been deult with
by the Couwrt. As you ‘ars aware, ‘o very broad line, was drawd
between cases of confempt arising out of s case whlch has been
determined and between eases in which the pro'oeedingél sre panding,
So far os pending matters ara concerned there is no doubt that
any criticism which has any fendency 1o prejudice the - eourt
* or to create 8 bias either in the mial of the ‘court, or of the
jury, or the public would be a conteuipt of court. But s soon
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as the case is decided them it has been held (ve will come to
specific cases later om) that the judges are ng more exempted
from criticism than any public servant. ITu fact, the moment the
case has been decided the judge and the jury submit themsclves
{o thescriticism of the public. That criticism, so far as it is rea-
sonable, doss not -conceal - auything and does pot misrepresent the
judges to such an extent that it must -necessarily mean tl}ut th.ey
are being held up to ridicule or contempt and attacks the integrity
of the judges or their fairness or impartiality ; in other words wi-
Yess there is aiz'i:hpntz‘ttion of moral obliquity “in regard to a case
which has been decided such eriticism will not be a_contempt of
court. Tt mav amount fo libel of a judgs, but, as you are aware,
where every contempt wust also be a libel every Lbel, isnotac(.m-‘
tempt aud wy submission will ba that none of these paseages relied
on by wy learved friend is’ either contempt or constitutes a con-
tempt. These comments are not in lkww ‘contempt. When I say
‘holds up & judge to ridicule aul contempt’ I mean as a judge of-
course and that is -also 2 factor in misrepresentation, But there
may be slight wisrepresentatation which may be either accidental or
even intentional and which leads to' mo iufereuce one way or t'ho“
other if it thereby does not create an impression against the in-
tegrity or fairness or fmpartiality of thé judge.

€. J~1 do not think you can put it more fairly.

Pandit Nehru~I submit that none of passages which my friend
has laid before you amounts to contempt in the sense in which I have
beeu submitting it vow to you. It is not a contempt, for instance, to sty
that » judgment is wrong, ’ :

Kulwant Suhay J.—Neither in fact nor in law? \

Paudit Nehro—Yes. Just think, My Lorde, what s variety of prc-
positions that one statement contajns. The judgment is wrong, Tt may
be wrong for one thonsand reasons, It may be wrong because the judge
hasnot appreciated the facts of the case, Tt way be wrony because
the judge has not apprecited the law. It may be wrong because the
learned judge does not know the law and has failed to apply it aud it
may be wrong also because the judge has taken g gratification. So that
& mere stutement that the judge is not right but  wrong might cover a
very Jarge field and unless there wan something clearly to indicate the
intention of the writer 0 attribute some wotive of that character invol-

ving moral obloquy of some kind it will not be, 1 subait, coutempt of
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court. For instance, attributing impatience to a judge or his. being
- jmpulsive in trying cases that I sumbit will- pot amount to contempt.
From that approved statement of the law I now invite your attentlon
to the passages aud to oﬁer my interprotation of those pass'\ges For
the moment I simply note that these are the passages 1o whmh my
learped friend takes exceptwn. 1 thinkIam rlghb in saymg that we
have right of reply to my learned friend. In the first artidle jmy frleng
only referred to a passage which he aid would explam oartmn .other
passages iu the subsequent artwles and that passage runs; '“‘Now- W
know, as the law stands at plesent Satl, whethet voluntary or mvolun-
tary, ixa crime.” I take it that it does nob concern us in the present
proceedmg whether the judgment wasa good Judgment or a bad judg-
‘ment. Weare only concerned with whather. that Judgmeub gave my
<l eut, the Editor, suough reasou to come and conve) the bonafide , belief
that ]udoment was defective | in the partioulars in which he describes it,

C.J. --That isan ingenious way of putting it but is it not the pomt
this whether the elfect of the judgment a3 represented by the accused
is true or not? -

Pandit Nehrw—~Tt may be .that the accused may be wrong.

C. J.~An innoeont misrepresentation-of the effect of a judgment,
if it were damagiug to the cause of justice, would be & contempt, but
that might properly be atoued for by an expressxon of regret. But
here the quastion is whether.it is innocent or not. '

Pandit Nehruo—Tn cértain matters thera . may be an honest differsnce ’
of opinion betwden a journalist and the judge, As & member of the
" general public the jonrualist has as much right to hold his own opinion
as the judge hos, Bubit i not the case thab in every case where
there has been a misrepresentation or contradiction or a dliference of |
opinjon 28t the effect of ]udgment that the journalist mugt expresa ‘
his regret. 1If he discovers that there was m1srepresentutlon it \vould
bz an honourable thing for him to do. But, I submit, he’ may hold to
the belief that he is mot wrong and I submit that he must then
‘take the consequences of the holding ofthat opinion; but ‘he has to
have an opportunity of satisfying' the court that what he has
said here was not only that he bouafide believed to be the result
‘or the effeot of the judgment, but what he believed to bo the effect on
the general public and that is what my client, X submit, has attempted
to do. The 'duty which my client has to discharge to the publie
isa very serious one:and’ mot only to the - public but to: you as well.



88

To this czse fhere is a clash of duties, if I may say so. Here on the one
band you have the duty to nphold the majesty of the law and sce
that it is not bronght into ridicule and Contempt, on the other haod
you have also the duty to maiutain the liberty of the subject. In this
case the vindication of the diguity of a judge as a judge is so mixed op
with the vindication of the vanity of a judge as a person that it does
Yequire a very careful, dispassionate and detached view of the whole thing
1o separate the one from the other. In England, it is said, that public
opinion is so strong that it can Jook after the dignity of the law. If
public opinion is act strong enough in this country, it has to be made
strongand it cannot be made strong unless it expresses jtself with
conrage. If every jourmalist thinks that hecanmot criticise a judge
without at once incurring liability for contempt there js no public
opinion at all and the journalist will be 3 despicable person. My client
has certainly expressed his views and differed from the views expressed
in the judgment of Your Lordship. He has a right to differ from
Your Lordship and be has 2 right to point out where Your Lordship
has gone wrong. If in doing so he bas msed an expression which he
might well have avoided, bnt where the result is not affected by the
uee of that expression, 1' submit he is not guilty of contempt.
There are various wayspf expressing the ssme idea and a jourmalist
may have chosen words which, sy, a Jawyer would have avoided, but if
_ the meaning he intended to convey be clear, then the mere fact that be
made a wreag choice of words will not make him Liable for contempt-

[Reads the passage] T do not think there is anything objectionable.
Tthink it was only used to how that it was the intention of the
writer that he meant to examine the matter with care.

C.J~Theouly effect is to destroy any pretence that the sub-
sequent articles were hastily written. Iiisonly to show that the sub-
sequent articles were calcolated and deliberate.

Pandit Nehru.—I may say that my client accepts the fullest respon-
sibility forevery word that he said. Ererything he has said he stands
by. Iam instracted to justifyit. He takes the responsibility for these
articles,

Adami J.~There isa good deal of difference in the style of some
of them.
C.J.—Thereisa good deal of indication that these articles were

written by differeut people. That also increases the gravity of the
offence. ’
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Pandit Motilal—Ou that point my client takes the fullest reé-
pousibility for every word that he has sail He stands by every
thing that he has stated according to his lights apd I have been
instructed to justify it. T do not know if Your. Lordships have
compared the style in the previous issues with the style in- these
articles, When the Editor takes the responsibility upon himself,
that stops all the enquiry as.to 'who the writer is. My ' client's
position is this, that he has discharged a public duty .and in
the discharge of that public duty he has taken all the teasonahle
core that the law required him to take and be is willing to fake
all the cousequences. That heipg the case, it is not that Iam screening
the real writer. On the coutrary, my instructions . are that. it is
the Editor who has written them, From -the very feeling  which
pervades the articles, one can say that they were .not written in a
hurry bya maa who woke up from adream. Whatever there may
be in the statements contained in the article, there is no question
in my mind from the reading of these articles that the writer' had &
very strong feeling on the stbject and the whole question is whether
in expressing that feeling he has gone beyond the bounds.

Coming to the second article, that of the 18th July, 1928, my learned
friend (the Govt. Advocate) his made = great deal of it and I think
you pointed out as to what the charge really was. As I under-
staod your judgment, there is no mention in it of your convieting the
accused on a charge different from that for whichhe was tried. ‘But
you will see what is the the foundation for my client's ohservation.
It is your undoubted finding that this was a case of settmg fire to the

pyre by the Pandeys. Reads:—

“Now the most curious part of the judgment of the High Court is
that it has convicted the accused peraons of -an offence with which they
were not charged”, There ig no mention, as I understand it, of your
convicting the accused upon & charge different from that on which they
were tried. What you have got to see is what is the foundation of this
observation? The foundation is Your Lordship's undoubted finding
that this was a case of setting fire tothe pyre by the Pandeys. Your
Lordships say that it is the human ageucy thab set fire to the pyre

- and that the trick was performed by human hands. They kiow very
well that if the trick succeeds st all it would bring abont the death of
this girl. The trick does sncceed and the fire is lighted, I submit that
on those facts if these people were guilty of anything, it was murder
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oran a‘tempt to murder. It has nothing to do with their consciously
abetting suicide. . - ,

‘G, J—No. Tt was this. . Our finding was that when she sat upou the
pyre she was provided with some simple means by which the pyre was
ignited, which in all probability she excrcised without knowing what
she was doing. S ‘

" Pandit Nehru—The Editor reads the judgment and he finds that in
the Court of Sessions and under the head of the charge delivered to the
Jury by ‘the Sessions Judge, he told them distinetly that it is not the
Crowii cage that nuybody set five to'it but this lady herself lit the fire,
Your Lordsfn'ps say No; but what’ happened was that these Pandeys
manosuvred the thing in sucha way s to make it appear that there was
& sort of spontaneous comhustion imd they were really responsible for it;
C.J—Au ordinary cigar iighfef would have dume. A ordinary
wax m;xtéh'betweeu' sand papex: would bave done. ) B

. Pandit Nehro—Cigar lighters would not, be provided by ordinary
villagers, Tfthe match was put in ber hand she would know whab
it was because, she. was uot. killing: herself; Whatever it may be,
you had some sort of ides in that judgment that it was something which
could igpite , ﬂie fire without auything further \beiugvdone by’the
Puudeys or the girl What I beg to  ask is what would that be if
{t was not murder that “}5 Pandeys did;by that act? Killiugn person
la,‘oue thing. You brivg about the death of a person by a trick
which you kaow must briug about the death of fheb person. Is
/it not murder ? . Then how is this writer wrong for .saying that

Tour Lordships found him guilty of an_offence for which he was nob
charged. N ' '

C. 3.—We could not legally conviot him because he was not
chargel. We fowd him merely guilty of murder,

Pundit Ne}fx‘u.—Thut is oll ho says. Tt was coutradictoty to the
real cave, If'it was murder it could not be snicide

C. J—Gelting on to a pyre knowin
royed by fire from heaven ¢

Pandit Nehru.~The 8gency is supernatyrgl,

It she was bent on suicide she was expecting th
through that ageucy,

g that she was to be dest-

She wan expecting that.
T : ¢ fire to come to her end
bat agency did not work. It was o trick

that worked. The trick is performed by human hauds, They know
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very well that the trick if it succexds at all will bnno about the, '
death of this girl. The trick does suceeed and the pyre is hghbed

1 subinit on these facts if. these people were guilty . of anything it
was of murder or attempt to murder. It had nothing to do with:
their consciously abetting suicide,

Pandit Nehro—Wbat I submit'is, put yoarselves in the position -
of the Editor. The Editor ofa journal rexds your judgment. He
finds that while in the Court of - Sessions snd under the heads of
the charge delivered to the jury by thele wned Sessions Judge hs told:
them distinetly thatit is not proved that anybody set fire to it buthe
put & theofy before them that this lady herself was carrying a match box
in her hands and that it was she who li the fire and was responsible-—that
was the case for which they were coavicted and that would bea case
pure and simple of suicide. When the case comes up before yor, you lauy
no—what happened was that these Pandeys manoeuvered in such & way
as to make it'appear that there was a sort of miracle and they were
teally responsible for it. It was nothmg short of murder if they did.
But you do not say in the ]udgmeut uader what section you are

convxct ng. ‘)

C.J —We say expressly thnt they were charged with abetment ot"
‘suicide aud it was of that offence they were convicted.

Pandit Nehra—After this ﬁudlug you simply proceed o uward sen-‘
terice Withoub inditating the section. .

C. J.—Can it possibly be the opinion that they were couthed
of something else. The sense of the words means, it is true, that
they have been found guilty under the section charged but ly
implication, and, indeed it has been expressly stated that they were
feally guilty of murder. I ngree -that that is the express finding,
with the exception that from the point of view of the legal offence
of which they were guilty it. was section 306 and the other
section, That is the sense in which they have béen convicted—in
the sense of legal conviction. The serious gravamen of thig
article is that we convicted him of an offence when we were not
certain .of his guilt. - You need not ‘trouble sbout the other part of
it. I rather agree with your interpretation. In that sense we found
them guilty of .un nitempt to murder, although we conld not punish
them hbecause they were not chargad. That often .happens in the
course of & criminal trial, - Yon will find when the case dovelops
that the man is guilty of & more serious orime.
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Pandit Motilal—However there is no contempt here then. Niw
- we come fo the nexi one. i

C. J—May I suggest that the particular. gravamen of the charge
against your client is of misrepresenting the'judgment of fhe Court.
With regard to Jagdeo this is found pot only in this place but in the
next article and in the other articles which follow. It may be con-

venient to deal with it at oue place.

Pandit Motilal—Reads from “'but'the serious part of the judgment
7 YO " 8o far as the conclusion drawn is concerned it is perfectly
right. Says my client, we are nol trained lawyers but we have always
uudemtood‘t_hnt it is'part of the British jurispradence to base convic-
tion not on motal belief bat on proof. That is simply a repjtition of
the words put in your judgment,

* C.J.~But when it is put in conjunction with the other sentences
the meaning of the whole paragraph becomes obvious. Suppose I
quoted some words of yours in a letter; Pandit Moti Lal Nebru
eaid the following things—and tlea I followed up by saying “We
have always expected Indian gentlemen of his birth and training to
behave with ordinary decency.” What would be the implication? The
¢-njunction of the two statements would mean the implication thai
¥o1have not bebaved with ordinary decency,

Puiiil Motilal—Qnite true.- But in fairness to my client, the
w.onj plot” oecurs in the judgment only in conmectioa with oné
kn{:d of plot 80 far as I can wnderstand and your lordships have
said .that you were mot certain that this partieular sccused Jagdeo
was in the plot, The plot reslly was to murder this girl and you
83y vow there was auother plot side by side with this to which
the. lady berself sod ber brother might be parties,

C. J.—Not a plot. There Wa8 1o necessity for a plot.

Pandit .Motilal—om, bas to. take :the judgment a8 it is without
-commentaries upon it, ¢ .

C. J.—=You meay any reasonable
would think that the interpretation
to whether he was in the pot to a

person  reading the judgment
was that we were doubtful se
bet the suicide.

Paudit Motilal—I¢ miy seem a .
. . very strauge thi it i
Lut these things anfortun:tely happen, . T and 0 it is
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.C; J~There may be something in that if it were ‘an ‘omint
structed man hastily reading tBe jodgment, but to & man whohas
been carefully- conmdenng the pomt, who' knowe all ﬂzo circums:
tances aud who has ‘réad’ all tha evxdenoo ¥

Pandit h hm-—The ]u&gment haa to be taken 8. self~contame(i -
I ‘will give you all the passages in which this has been dmuased.

(The Court adjoumed for. lunch)
"+ - AFTER: LUNCH fod e

e

Pandit Motllal-Your Lordshlp was pleased bo make an observatlon
abont the plot. Dol uuderstand Your Lordehlp oorrectly when I 8
that Your Lordship had two plofs in yom- ‘mind? " One’ was, s plot on
the part of some of these peoplo for mnrdor aud tho other 'Y plot to
abet guicide, a e

C.'J—~A plot to murdet and aftemards 8 plot to abet amclde

- Pandit Motﬂal—'l‘hat needs 3 ooxnmentary of Your Lordshlp ] 1ndg~
"ment o bring out ' that poinf clearly 8o far M.Tagdeo 1s ooncerned,
there' are "three or four “references to’ hlm in  the 1udgment
One is Sust in the bagianing where your lordshlp m speakmg
of .the ages of thess people ' There you slmply says . *“There
i8 01 Jagd60.uessessssuosesserseeesshis 8g0 17 20 years.” Then the next
mention of his case is in the sentence: ‘‘Thereupon! the: poor biave
weak-minded lady was - convinced of the foolishness.of the ; whole -pro-
ceedlng aud got off the Khatoli- aud the corpse: was sent off to the
ghat carried by the four kahars and acoompauied by all the. Pandeyy
save Bampati's brother Murlidhar, the youthful felation Jagdeo,. 5md,
it appears also the’ man who was acqmtted _Gays Pandey. .The funeml
party vanished along the, bund road, towards the ghat. The lady wna
now left alons with her maid her feeblemunded brother Mm-luihar
and the youth Jagdeo o,nd she was willing to go to Berhaa.”

i

‘Then it proceeds: The men caued an, ekka und Athe ekka was
oonducted by the accused Ramautar Duuadh" 1 suppose the mon werg
Murhdhar, Jugdeo and Gaya Pundey (Beuda on) i whoso posmon m,
this case is peculmr and 1. ahnll have fm'ther ocouaxon to refer to lf."
Jagdeo was ot taken with the corpse to the ghat: and thls ploﬁ which,
Your Lordship calls the other plot the plot of murder, xt was either
+ ‘hatched on the way to the-ghat or atter tﬁey had arrived ot the ghut
becauss inividually the assembly was an anliwfil “aésembly for the
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purposs, of shetting, the suicide. Why does it take this turn on the
pm of some of the mnsed that 1t becomes a plot to murder, because
appmnﬂy it was passing in your lordship's ‘mind that the Sati having
become xmposslble, they - hatched thig plot in- opder to bring her back
to the ghat; snd " whether she was wﬂhug or, not , they had provxded
{hemselves with somethmg, w"lmwver it was. matches or some com-
bustible mnteml PR e

C.J.~The plo§ was of earlxer ongm ) than thm. ‘ .
P4, Nebro--It is rather-diffioult to wnderstand how began the
other plot when they were devoted in the omgmal plot of abetting the
fuicide. Wﬁat is the wse of murder when'sho was s willing ugent.

They would t}nnk "of murder only when she was not svallable to.theq
u 8 oonsenhng pmy. T

Lok

EERRRIPN

*" 6. 8.2 ¥ou cannot have the lady convxcted of murder. J g @

. Pandit Nehrn—I am taking the. facts, - They had to plkul
opon the lady, lhat was so doubt jn’ your Lordshxpa mmd that
somehow or the other they. prevailed upon the Tady to consent to
i That belpg so, she, comes to the Festing plwe Aand. thep &t
the mteroeaslon of the police she s noticed. to change ,ber- wind
and in the company of her relatxons sho leaves for her father's
house Now for the tlme bemg the plot was frusmted 88dureniens

. c J .o-Both plots were frustrated for the timebeing, -

* Pandit Nehrn-vlf that s Your ' Lordship’s ides that the murder
and nbettmg the suicide existed at oe and the sam¢ time, I sob-
mit it i lmrdly reoonmluble '

g

‘ C. 3T think 'y our idez was that it was the intention from the
very beginning that thie woman should meet with her  death, Every
sseistance was gomg 6 bo used to_ ensble her to meet with her

death wnd no change of defm'mmatlon on herpart is gomg w;ffm
the issue.

" Pandit Nehrn--So far it was 8 plot to abet the aluclde and
when it became impossible, then it became s murder. When Your
Lordships say that there was ouly oue plot, it means a plot which

onmnnted in the abetment of the sumd
mm of mm-der, o and developed mfoﬂm

C.9—Tho anly way by which
you can Jid e ot ch 1
mmds of the sccused in by their bekeviour, 8 Pﬂl 0 087 of the

LI B
i
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Panrht Nehru—I suppose, 1f you wxll permlt me to lsay, the aame
thmg applies equally to 4. jogrnalist; he will judge. Your Lordshlps b}
the words Your Lordships have used, and not by any- aubsequent ox:
planation, - What doIfind here. Take the judgment ss' it is.- Mhis
A ugdeo is spoken of in- three plaees Lhave given the two places and
fn the seoond placp it seems. that he either went, bapk with the lady,
and, he too changed lus lmnd and wag nob any longeg“ 'Y mlhng pa.rty bo
abet thesmolde‘) L

it S O R TIPS RR.

3ts Gods --Does tlmt eﬁecb ia any way that he was in the plot

i ’I’dudxt Nebru—-If he was not in the plot to murder, ihen what lm
Was' convicted of? . " it

A.damx,J-He took part when the actual burnmg tookl'plm.
Thahsmy nnderstanﬂmgoithe case e ‘,‘) S

yos o i L "‘,w'"t')' A
o Pandxt Nehm-——W/hat T camot foltow is this; Your Lordships have
Lmld thaf the' la.dy dld nof eommlb smcldo SRR Ly

S

- € §.~The two are not mcompatlble in ths Ieast Suwxder is not
mwmpahble with the murder A Pl

Ay it I~- VA L] “"4"“‘\'.:.'
Pt. Nehm—-’l?h.e lady, had clmnged hor nund a,nd fronhthat pomt of(
tune the question ot euxc:de dxsappem -

C.J.~It does not ‘necessarily dmappear We lmve oxpresaly held
that if you invite a person to stand upon’ 8 pyre which* you know g
ghout to be lighted, it is 1mmatenal—how, whether by Dlvme mterven.
tion or by the act of others or by your owh “Aést. If yon voluutanly mﬁ
ot-a burning fire to die, it is suigjde.” '+ vt A e L)

2“Pt, Nehra—Your Lordship" s.]udgmenf theli lms %o be read thh
a dumber of “additions’ and explanatlonn Yod s’imply mentlon tho
word “plot” twnce in the Judgment and’ timt plot niay ‘mesn oither the
original plot of both the original plot and suicide sxde b)[' aide, * Tha
original idea was that he was commxtbmg one cmne 1 1t fails, than
lwcbmmxtted the other crime, ©/ ' "y imune i ae

RV --It may be or may ‘not be so, but that'at nome tlmo was tho
propbeal. " Whea that plot oiginated % we do ot know,” '
i

Pt. Nebrn~If T may say so with due mpects. all these thmg; pannot
take theit rise in"the imagination of the judge. * What ‘waé the évidence?
The evidoace was that these Pandedye (i fact from thie charge to'the
jury it was excluded) had nothing to do with the murder of this girl.
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C. J~VWe camnot discoss ibe, evidence and _demomstrate fo you
that the finding is right. - ,

Pandit Motilal—What T -have been umtmg Your Lordships 1o
consider i tbat reading Your Lordship's judgment I feel some diffionl-
ties and L invite Your Lordships to remove those difficalties.

. 71Xt can:be very easily  dome. Suppose reading the judg-
mend you come to the comclusion that the plot to' which the
judge i referring must wean the plot to abet the euicide; suppo-
sirg yon come to that conclusion; then your ivevitable conclusion
s that thig ]udgelm deliberately found ﬂnthe mdonbthl wbether
B¢ took any part in the offence. - ’

Pandltl[utihl-Ddibemtely or by mistake.

cJ --Snpposeﬂntmyonr puelmmryxmpmssmn.wbxttmﬂe“t
man would do in sach a circomstauce. Notwithstanding any enquiry
" that be may make, and there was ample. time for making an es-
quiry, he would say—we ehould take advantage of thatand I shall
sccwe ‘the judge of deliberately finding 2 man gmlty and 00”“0'
hnghmofanoffenoe astowhuihehadh:sdmbta. ’

Pmdxtllohlal—ltnmhqueahouofmmngﬂnemdgemahnrry
Y ask Your Lordships what amount of enquiry and from whom it oould
'bemade. Should the Editor have run up to your Lordships.
" C. J—Doyou mesn to tellmethnhemnot carefully wtfdllﬂz
the proceedings of the trial, ~ :

Panditl[otihl——Bnt hewas not Jooking into Your Imdslnps minds;
that is not the impreasion given by your Lordships’ judgment. Does
Your Lordskip expect a journalist to lookmtommcthmg which leads
loaphmconclwou. does Your Loﬁsﬁnp mean that if that is the
inference which is likely not tobe liked by the judge or is likely to go

sguinst his adminisiration of justice, thea it is the dutyofﬂmtmnm
nnmktbewhnlemoordud for what?

C.3~1It bis conclusion leads him o a belief that the judge hl&:
convicted & man on mere suspicion and holding that it was
4 mere suspicion it was his distinet doty to make further enqul!'y and
3 mav of intelligence would do it. '

.

' Pt Nehru—Xo amonnt of further enquiry oonld haveﬂwwnlxght "
- in the matter which Your Lordships observed i throwing upon. the
case, It will ot appear from any peper on the vecord I sy that
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the judges: wheh ‘they give thelr]udgménts it i 4 Hitich their duty. to
be careful in nsing the langusge as it is-{he dirty’ of & journalist,’ whié
reads that language, to interpret iit. Ife the.judgment-is’capable: of
being. nndentood in; that sense, I submit, the.duty of the Jonrnahst is
done It s no. longer hls duty to go-and enquireumiespemsseissin ' 0!

C.J. ~He" would not ‘examine 3 Ju&gmentof the ngh Court ae a
‘gmmma.nan would examlne it

!

I5and1t Nehrn—Or oven'as a Iawyer becanse he would take the v1ew ‘
wblch the' ‘public re expected to take and the view whwh he expected
the' pnbhc wun'ld take' he has placed 1t before the pubhc '

[T I TR T e Fot= b L

e —Had tlns gentleman made. the slightest enqpiry. he would
have been told that ths.t conclusxon wa§ un]ustlﬁabla and from the ,'
statement he has made I have httle doubt that he did not make
anyenqmry , Cie, y ;

Pandlt Nehru—-I cannot conceive the person from whoty bé could
have made that enqulry The record could not throw hght upon
it. Every precaution ‘was taken' by the' pohce to ‘see’ thaf nobody '
set fire.” The whole theory'which has bebd found in the judgment—"
I caunot eay that the judges are not compefénf fo ‘éoneﬁruct their'
own theory 5 but what T submit_ is, thab apmnmg oub a,case is ot
permissible in a ngh Conrt Judge 'l‘hat Fe8 8 new case wlnch

was comtructed in th)e oourse of the hearmg Gowp

C. J—Thnt was the case whlch was + dealt . thh ‘befdre .thé "
SessxonsJudge R B TR S

T L

- Pandit . Nehru.-—I am talkibg of the heanng before Your Lordshxpa
(! . v

C.J. -thch theory you mentxon?
p
Pandlt Nehrn—The plot ot murdeg. .

A?' Dol " ih

© 0 J~That is apparent from "the  first 'day 'of 'the cases ‘it * was "
smattérof constant discussions it was the sabjdot upon’ ‘which’ we'wers "
directly.addressed by the Counsel, R

Pandit Nehru~I cazinot snswel*“to ‘th‘at': if that wad debated ‘in
Court,, What :would a:min eading that sentence“in the judgmeat, .
think,. (Reads:)  "Ae to Jagdeo he'is an oldér youth and” he should "
have exercised more intelligence.”. This is the only othér mention of -
the man Jagdeo, .(Reads:) “We beliave; but wé are not certain, thet he -
was-in-this plot also but we consider that the,justice of bis,_cose will
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be mett by sentencing him o rigorous impriso:ment for seven years. |
What was iutended ? Which plot? | R

Adami, J.—Thatis what be was chargeifor.

Pandit Nebra—If he was charged for that, what was there, that your
Lordships believed,-that b8 wa in the plot; where is that plok de_mbi
except that Your Lordships have given & description -of, ths_e@
Your Lordships have. not referred to any & idence and have pot given
us any ides how aod at what point of time did any other plot at'\ll
exist. The fact thatso many.people went there, shouting Sati- Mata-ki gai,
that this gich was going to become Sati and that these people. e
helpiog her—that plot I can understand. If you #ay ﬂtﬂ‘ ﬂ‘“" t‘i::!

things were side by side I cannot byany stretch of imaglgatmlf th; ’
that that would be the positios that there were two plota. Aoy persot.
who bad:this jodgment before him would think that thé plot wa the
crime and if ‘in that -plot, the judges are not ?eﬂah. ﬂ}o ”tfo_k
part, who elsecan be'eertaim:« - - 7T N
" . 3 —Nobody could bave formed thatopinion in-thia circamstance:
The case was watched with the greatest interest and also perhaps by*
theeditor and his people. S reu
 Paudit Nehro—X do ot know whether the editor was preseot
all the' fime the' case was argued, but it is a fact that it excited
interest, s it right to fix the respousibility and knowledge
of all that happened at the trial op the editor. This foom to-day
ia over crowded and I do not think theso gentlemen “are following,
all the arguments sad what Yonr. Lordships aré observing. What
would attract people's notice would be certainly when the judgment
is delivered.” My client is heré ‘and he tells me he was not present
duriog the trisl. It does not necessarily follow thak the people Who
are present at s irial would follow , all the arguments advanced of
the observations made by the judge. It is quite true thab the things -
scem to be so absurd for a {udge of Your Lordship's experience to do.:
. C. J.~Could it not put this man oo his enquiry.

Pandit Nehro—Enquiry .28 to what ? What was hé to enquire? '
There was this judgment. Was he to iustitute an enquiry of his
own. - It was his business to criticise Your Lordships’ judgment and
if it is not clear enough'wn that point and if it is capable of the
interpretation ‘that he has put onit, L thiok be- was perfectly
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that he has misread or misrepresentéd any fact wlnch is ooqtamed
in the judgment. A There is no-such thmg atall,

C. J.~If it were an “isolated instatice there’ mlght be sometlung to
be said-in the point that you have been just wrging. Bulthe' honesty
of the explanation and eredibility were somewhat affected by the
remainder ‘of the criticiums and thecontext to which theyrefer, = '

= Pandit Nehru-~] shall deal’ with them alk - He can only take them
‘together. - We cannet put osie.meaning hipon ‘a passage only...............

~HCHJ=The pumulative object of thie whole" series of “the artlclqt

atid *the -honesty - of the ‘writer can- be ]ndged npon the whole of
tiibm, and not upon an molated paasage )
dnten oo ‘ :
. Fandit Vehrn—}lonesty or dmhonos%y i not . mtamn fora case of
eontempt. However much & person may ba bmsed however mych he may
have personal feelmgs. if he criticises him upon his judgment and.if that
qntxcmn is justified by the lndgment he may do.that with the most evil
intention in the world hehaabnthewillnotbeguilty‘ 1 submit, where can
he honesty of this man ; come in. There is noqueation of personal
foelmga between your Lordnlnpu and ,this - ‘man. to make him dis-
honest. ‘There are other judges of this Hoo'hle Court; ho Has
been editing this paper for some time but I do not think: he .has
beén dealing with them in this way. There are the.facts .and
mtenals before him, and he put s certain interpretation: upon.those
materials and he draws certain inferences and if those inferences
are such that any masonable man would draw them then I shall
sy that he bas not committed eonumpt. But coupled with those
inferences some sort. of feelmg gmto for holdmg contempt of court,
that certhinly would make the cise complete against the man; but the
mere fact that he draws mfemnm from certain passages in the judgment,
which inferences any other personin the circumstances would draw, I
pubmit that inthat case, in any event he would ‘ot be liable for con-
tempt. 8o far aa Jagdeo is ooneemed, it is imposgible for nnybody.
who is nothero and who was not present at thé trial and who does not
know what passed there, to "have come to the conclusion what was
veally passing in your' Lordship's mind and what you really
" mesnt by this. Hereisa tman who is being tried for & certain offence
‘of . abetting snicide. Well,. in the middle of the judgment certain.
observations gre made which go to show that, your Lordship was of
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rpinion that it was not & case of suicide but it was 4. case of murder.

"fThen your Lordship say it vould be both. .

© 1. 3~I do not'thiok the possible consfruction of the judgment
‘could be that, we were' not..dealing with 'a case. of suicide. The case
warts with—itis an abetment of snicide to induce a person toget on to
apyre. First of all itia a case of suicide whatever the method of the
fireis. .Can you think it isimpossible for anyone-to escipe the conelu-
sion that we were dealing with s casa of abetment of suicide 2

. Pandit, Nehru—Your Lordship began.by treating the case asone of

-.|mclde and not of marder agmnst the € person ¢ concerned and that is what has
oomphmted the whole matter. Upon that the man mmply says that these
jnen were ried of one offence tnd Tound guilty of mother and then heavy
se teaces were inflictod upon them. As to this man Jagdeo, thelewrned
judges would not -say that <he’ was in the pllot. “That he says isa
thing which is amasing and he says thatitis dot a correct judgment.
(Reads:) “‘but we- eonsider that the justice of his ‘ease will be met by
sentencing him to rigorous imprisonment for seven years”.. That is in
" thecase of Jagdeo. Then ooimes a paseage after‘that in the same article
(veads):, “'In-ourview Ramautar Dusadh believed that he was going
“to.drive. the Ekka to- Berhus aud be was compelled by the Pandeys to
drive tothe ghat". - Having regard to this ﬁndmg one would expeot
that acquittal would -follow as 3 matter of oOurse

C.J. ——Why .o 0 , ‘ .

Pandit Nelru—Becsuse vhatever he was domg was under compulsion.

C. J~Is that a defence.lveemmee.

Pandit Nehro—If a pu;tol is put in my hand..

i
sungnnenns
t

Q. J ~It I pnt a pulol in your hand and show you the man whom
Iwmh ot to shoot; md you go and_ shoot lum. Are you not guilty
of Mourder?

Paodit Nehru—But here the case mdn&erent He is an ekkadriver,
he goes back because he was compelled. Now on that finding, s has
been observed here, I submit that every policeman who is concerned
is guilty of the same abetment. What is the defence of the pollce
The defence of the police is that they were 80 overpowered by the
_pumbers that ‘they allowed it to Imppen under their very nose. If &
grave offence was commiited it. wis the police who helpedin its
commission. Probably what bappened was that most of them Were.uessnse

C.J.~The commeut on the judgment as regards the skka driver i is
of uo great mpontance in this casa.
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" Pandit Ne'hru——So far then. T have read whnt of these artxcles, they
do not constitute in the least degree sy eoatempt and #he eomment N
very fair. ’

Then what Tave we got nezt. The next passage is in the second
article of the 20th of July: (reads).

" C.J—Thatis 1mmmtenal' it is only d répetitidh

_ Pandit Nehm-Then we come to the thxrd nrtmle (reads) “Buat
what we should have expected Fas that these two distingnished
]ndges would not fzul to see that the 'judgment which they have
delivered aﬁands agamst the first pnnmples of cnm\ual ]unsprudence

Upon thls, n.h.hough my learned friend was only cltmg the other
passages, he said it is a contempt to attnbute nnfnmnhanty with
Tndian eondltlons to the ]udgas. .

C. J—That is ot the offence. Itisin stating What is ‘not. rue,.
vamely, that Mr. Justice Adzmn is wofamitiar ‘with Indum soclal hfv
and ootlook. - -~ - -

~

Pandit Nehm—Nenther of the tWo ]udges was fmmlm mtlx tl\o
conditions of life in this country, so far as the question of Sati was
concerned. Your Lordshlps say—bere is the man Ragho Singh who was
asked by police to burn the corpse before the mdow arrived.  He declines.
You say—thia man was asked to set fire to the pyre on whwh the body

of 5 Brohmin was going fo be burat. T sabmit that one_who hay
knowledge of the country will ‘at once say that this man Ragho
Singh bemg a Babhan could not burn s Brahmia’s corpse. This wa
also the evidence i in the  case.

‘4‘, i

C. J. -—You may havo another reason for refusmg

) Pandn‘. Nehm—-l say - that one ‘reason ]uatlﬁoa fully. the remui
that is made. I say with the completest sense of respousibility that nei-
ther of the two judges waa.familiar with the conditions of life in this
country, So far as the question ~of setting fie to the pyre ls
concerned, Your Lordship has said that one man who was not &
Brahmin by caste was asked to set fire to the pyre on which the
corpse of 8 Brahmin was going to be burnt.. Any msn who has
any koowledge of the country would at once say that it ‘in.an
impossibility. It may be after all that English. judges who come
to this country acquire s much knowledge as is qossible. of -our
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social oondiﬁons but the sort of isolated life that every Europess
Jives is such that it is too much toclaim that he knows all the con-
ditions of life in which Indians live. B

Justice Adami—We may not be perfectly familiar but we koow
them. ) ' -

Pandit Motilal~That is the one argument which Your Lord-
ship advanced for the conviction of Baghu Singh. If a Brahmin
Constable says that he asked amother caste man to set fire to the
pyre and that he refused to do so, I would mot sy that the
Constable was mot familiar with the custom but I would say_ that
he was lying. “Ii is clear that he was im the plot becouse he
refused to do anything of the kind™ Your Lordship s explained
that be was not ooly in the plot to abet suicide but also he was
in this narower plot to commit marder and so far as that goes,
T submit, thai it is quite a- wrong iuference to draw from the fact
“that he refused to set fire that he was in the plot. That is what
the sorused in this case has said. If his reading of the judgment
was true a8 to Jagdeo that Your Lordships were nob certain, and
you acted on your belief, then the judgment was cerfaiuly against
the first principles of British jurispradence. On the judgment asit
stands it is fair criticism and that iz the criterion for contempt.
Where are ihe materials to show that the inferences drawn by him
are such thit no ressonsble man could draw? A very wrongin-
ference coupled with animus or some sort of feeling to degrade or
hold up to contempt a particular judge—that would make the case
complete against the man. Your Lordships begin by treatiog the
case as one of snicide and end by a finding of murder and thai
is what complicates the whole matter and npon that the man says
simply that thew men were tried of one offence but convicted of
another. He sayw that it is not & correct judgment. As to Your
Lordship's finding sbout Ramantar Dosadh that he was guilty of
abetmeut I wonld say, that every Policemn there is guilty of abet-
ment in that sease. What's the defence of the Police 2 They eay
that they were %0 overpowered by numbers that they could not stop
this, althongh, I submit that if & grave offencs is cummitted it is
committed by the Police who are simply terrified. These articles do
?ot constitule in the Jeast degree sny ocontempt and the ogmment
is a very fair one. Howerer reprehensible it may be from™s social
point of view to attribute want of knowledge to the Chief Justice,



103

it is certainly not contempt of comrt, We maintain ‘that the High
Gourt has in effect found that the -verdict of the Jury was not an
unreasonable one, since the High Gourl has comé to -the comclusion
that Sampati Kuar did not conmit suicide but was, practically speaking,

" murdered by the aceused persons.

 There is another thing regarding Your Lordshxp g visit to the Jail,
Your Lordships are in 8 seizin of case rnd one of the judges goes to
the Jail and takes evidence.- He getsa doctor to examine certain
people and gets the ages of these men determined. I do mot kuow
what the object was, )

C. J.—The only information we had as to the age of the accused was
the note made by the Magistrate in which it was said that a father was
40 and his son 85 years old, -Farther the ages' put down by the Ses-
sions judge frequently came into conflich with. what the Magistratd
put down. For this reason I went to the prison and 4sked the Prison
Superintendent for his view of their ages. That was 2 just and proper
thing to do in order to prevent posslble injustice bemg done to these
people.

Pandit Motilal—It may be a very right thing for a Magmtrate to do.
But it is a very wrong thing for a member of the Bench of the High
Court todo in the absimce of tho - other membar and in the absence
of the parties. This .visit -may have effected the trial. .Oue man masy
have impressed Your Lordship with his innocence, an another man may
have impressed Your Lordship in the other way. It was not & judicial

_ act, but it was extra-judicial on Your Lordship's part fo - visit the
jail. Itmay be a very good thing fo do, but gertainly it is nota
judicial way of doing things. Your Lordship could have adjoumed
the-case or both Your Lordships might have gone to the Jall together,
or the prisoners aalled aphere, Your visit might have produced a had
impression on your mind. These people might have been exceptionally
ruffian looking people who might have struck Your Lordship as being
guilty. Your Lordship is presiding 83 a judge of the High Court and it is
not a Magistrate's Court where you could collect evidence. Your Lord-
ships cxul  direct any amount of evidence to be taken by & Magistrate.
Your Lordship should not mind being eriticised if Your Lordship hae
gone to the jail and taken expert advice. These, My lords, are my sub-
missions. I maintain that there is nothing in these articles which can
be said to habe transgressed the bounds of fair comment. - The duty
of maintaining the dignity of the court is as sacred as that of maintain-
ing the right of public. criticism. Without public eriticiym~fair,
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frank, and fearless—administration of justice has a ten&eircy‘tu rm
into unhealthy channels. My learned fﬁend §ir Tej Bahadur will now,
with your leave, deal with the other articles. 7 '

_ SIR TEJ BAHADUR SAPRU ..
ARTICLES OF Jagar Bapo's Cast’
AT :

" May it please Your Lordships! I propose to deal with the two articles
which appeared in the “Searchlight! om Your Lordship's judgment.
As regards Babu Jagat Narain Lal, Your Lordship will note that it J&
clear from the judgment of the learned Magistrate that he waa a man
of some consequence. Merely because he was & man of some. consé
quence T do not. suggest that he was entitled to any differential
trestment. A roan may be of the highest possible consequence and.
yet if be bas committed an offence he must bs. prepared to take the
consequences. "The. Jast portion of the Magistrate's judgment shows
4hat he was & man of some conseqnence in his own province and that
be enjoyed wilh his countrymen in his own provincs a certain amount
of reputation. The fact that Jagat Narain Lal was an accnsed person
ina case would matorally attract considerable notice in this province
and it wonld be duty of the Editor of a paper to take notice of that case.
That was the reason why, I say, the Editor of this paper particalarly
interested bimself in the case of this gentleman, Jagat Narsin Lal
was charged with a very serions offence, the offence of sedition.
The offence was that he had imputed very unworthy actions to
Government, though it was said on his behalf that it was not the
Govervment whom he had attacked, bot -it was the sabordinate officials
of the Government who were responsible for the execution of the policy
which waslaid down by the Government. I uuderstand that a very

eminent counsel, Mr. Sinha, who argued hie case st great length, had
represented this before Your Lordship.

These are the important circumstances eonnected with the case.
Ultimately Your Lordships come to deliver your judgment. Iam pot
going to raise any question as to whether the judgment %5as eound or
unsound, In fairuess to my client, I will ark Your Lordship to put yonr-
self in the chair of 8 journalist who has got to comment from day to day
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upon important events. What would be the first ampression ot a jour-
nalist who comes across-a -judgment relating to an important trial of
this character in which a man of the position of Jagat. Narayan' Lal i8
involved. Jagat Narain Lal may be a good man or 3 bad man, but the
point i that he did occupy a certain posmon of 1mportance in lns own
provifce. If he is descx:lbed ag asllly, noxy, little man”, taking thg
editor as an ordinary person interested in public affairs and in the
reputation of his own ‘countrymen, - his first impression would be that
the judgment was not a satisfactory one. Supposing .he had said we
expect the ngh Court Judges not only “to do justice bub tocouvince
ué that justice is being done and we . feel convinced in this case that’
justice is not done” would that be contempt? I submit it would vo$
bé contempt. Now, supposing the editor -proceeded farther to say.
that the judgment contained very strong expressions, some words which
pour ontempt on the accused, and that it betrays a state of judicial
nlind which is not to be expected from the High Court Judges, that too
would not come within the definition of contempt. When. you read this
article.dated Sunday» July 29 and analyse it and see from what point of
view the editor fs writing, ¥you may find fault with one strong expression
here and angther strong expression there and you may say that he has
nob triticised as you would like him 4o do. But if is & long way off
from discourtesy to contempt. It is open to an editor to say about
8 judge, howsoever eminent he might be; that be is 3 perfect ignoramus;
There is no presumption in law thata judge knowslaw. (Loud laugh_
terincourt) Itis a question of fact in each case whether & judge
kiows law or whether a judge does not know law. We may,' ‘hbwever,
safely atart in this case with the . presumption that the ]udge does know
law. I will respectfully invite Your Lordshlps attentmn to your
own judgment. Itis far from my mtenhon to challenge 1ts soundness
" npon the ments of the case. T am prooeedmg on the nssumptlon
that upon merits of the case the conclusmn whlch Your Lordshxps
arrived at was perfecth sound. But what is the i lmpresmon ‘that thﬂ.t
judgment would create upon ‘the mind of a layman? It is & very
unpleasant duty to have to appear in a ense like thin and eriticise Your
Lordships judgment.. I have no doubt it 48 equally unpleasant o Your
Lordship to have to try that, 1 hope, however, Yoar Lordship will not
fake it that Tam wanting in respect to Your Lordshxp T will not, however,
be doing my duty to my client if I did not.present my case upon the
judgment which Your Lordship delivered in the case. I will ask



106

Yout Lordship for the time being to forget that you are occupying thig
high and exalted positiou and I will only ask Your Lordship to put
yourself in the humbler position of a journalist.

(Judgment in Babu Jagat Narain Lal's case wag then read) “The
subject of the charge is & silly little article in an insigniﬁcant‘little
paper written by a silly noisy little man and were it not
forthe fact that the paper even of this description has some
readers amongst the excitable people ome would be inclined to
treat the 'offence” with. contempt, because the logi¢ and tone of the
grticle are such as o make no appeal to any one with any degree
of common sense”. These words would neturally excite any journalist.
Would not the journalfst himself say—the Magistrate, gays that this
man is 8 man of coneequence, how does it come about that when
the matter goes before the Chief Justice he suddenly dwindles
into a “noisy little creature"—and he ‘will approsch the whols
question with 'a feeliug of surprise. The Editor would neturally ex-
pect a judgmeat of the High Court to be self-sufficient so as to
bring conviction_to him and he wounld ssy thiy scarcely sounds
like a judgment. When & man reads this judgment by itself with-
out reading the article, would he or would he not say—] wanted
to know what the evidence against. this man was and what the
argument against him was, but instead of that T find that he has
been described as 4 silly noisy man. He would judge Your Lordship's
judgment by a different standacd, ‘

The second sentence inl the judgment reads thus: “But the type
of. wind exemplified by the author of thig article is one which will
arise aud has arisen in all times under any form of Government
whether the most tyranmical or the most benign". This seutenc;
embodies a political view which is open to challenge, notwithstanding
the high source from which it does proceed, “TIt is, in short, 8
biological product and is not the resgly of politica) 'coudition‘s".
.Auy critic of Your Lordship in the news paper press might join
msu? w.th Your Lordship over this sentence and 82y that we are
len\.'xfng the regigu of law and are getting into the region of
politics. How would a judgment like this strike 5 criticf

S']“?; Justice—How doe% it strike a person who hag read that article ?

l‘r . B. 8apru—| douw't kaow if it jg my duty to answer the
Question? If 1 were to argue on Jagat Narain Lal's article I would
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adopt the same line of argument that was adopted by Mr. Sinka. Al-
though you may find fault with his language, there isa great deal of.
difference between charging the government of the day with a wicked

policy and complaining that its subordinates are not carrying out the
high intentions in the manner in which they should be carrying them
out, and that on the contrary they are creating trouble between one
section and another. Iknow Your Lordship has beld otherwise in your
judgment but there is no moral or legal obligation on the part of the public
to accept Your Lordship’s judgment as absolutely correct. The Editor
might very well say:  Idon't agree at all with the view that the Chief
Justice has taken, I don't look upon this article as a seditiousarticle_
and L am rather surprised that this man should have been disposed of
in this snmmary manner. The critiéism, really speaking, does not’
amount to anything higher than that.

[The article entitled the “silly noisy little man” dated Snnday, July
99 wag next read). - With the profoundest respect to Your Lordship, I
submit the uppermost feeling in Your Lordship's mind seems to have been

"a certain amount of contempt not unmixed with anger.

C. J.—Judges should make comments on moral meqmty of an offence
and express their abhorrence of that offence.

Sir T. B. Sapru—Reading that judgment any man in the
position of my client would say that it does show contempt not unmixed
with anger. If Imay say so, it is one of the privileges of a judge to be
angry [Laoghter] As regards the sentence in the article desling with -
section 124 A what it means is that a prosecution under this section
may be started against any ome. It will be started by the
District Magistrate and then it will come to the High Court.
The Editor does not atiribute in. his article on Your Lordship's
judgment any moral obliquity to Your Lordship. He does,
say that a proper sense of proportion in regard to passing sentence .
is missing in Your Lordship:‘ I do submit that this is mot & matter
which really amounts to contempt. You may say that it does smount
to lible, * but it is quite a different matter,

The argument is this, that so far as Mr. Sinka's argument is concerned,,
it did not receive proper consideration at the hands of the Chief Justice,,

C.J.—In that case one is entitled to judge the conduct of 8 cago

" from reading the judgment only ? ‘

Sir T. B. Sapru—What else is he todo. It is not part of the ,

duty of the editor to come and sit here every day,

.
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"/ C.J.~Do you mean-{o say he would be entitled to say that because
4 certain witness is not mentioned the Judae has 1gnored his evidence?

“Sir T. B Sapra—I will ask Your Lordshlp to baar the
circumstances of this case in mmd Here is a man of Jagat Narain Lal's
po'utlon who stands charged with a very serious offence, What the
Editor is pomtlua out here is ‘not that this form of judgment ghould not
become the standard form of ;udgment ‘He may be under a perfectly
wroug 1mpresmon but that i in itself does not amouut to contempt.
Unless ithea part of the duty to eaquire what were the cases which
were_ cited’ befors a ]udge what was the time taken in presenting
argument he would be perfectly w1th1n his rights in looking to the
judgment-and sayi: rr that ‘no attention lias been paid to arguments.
.Thé sentence is such “but " the learned Chief Justice does wot appear
to have given a cursory copsideration fo  the arguments ‘and
dlsposed of the whole ‘case practlcally in a single sentence”,
I'am not advocating  that the judgment must be' of s particular
sizé, bub thé pomb of the crmclsms is that when you look at the,
]udgment 1(; does ‘ot appear to you that the Chief Justice gave
aqy cousideration to the ‘arguments of Mr. S8inha. Supposing it is
said sbout a certain judge that he has given no consideratiou at
‘all to the arguments of a learued Couusel does that amount fo.
contempt ?

C J. —It wonld depend upon cn-cumstances

t Sir '1‘. B. Sapru:—Your Lordship will remember the famous
decision " in the Tilsk Case in which the judge eaid that
the I. C.'8. meant ‘the Government. Thia interprelation would
searcely be maintaivable now. Jugatosrsin Lal's case I understand
was that yon _ should make s’ distinction between the government
established by law and the agency ‘which that Government employed——
for the parpose of the 1aw - of sedition and this being his view, he then
says, what he expects the High Court to do. The sentence in the
article iu as follows. “But the safety of the subject lies in the prudence
which ought to be exercised by the Tribunal trying s case of Bedition
which should recngnisa that under present condition the subject has far
greater liberty of speach than he had 20 years ago”, Here he expects
Your Lordships in administering law to exercise a proper pmount of
prudence. . He is entering protest against the system and his view of
the law of sedition may he right or wroug and we have" got nothing to
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do'with that, Jurisdiction ip 'couten;pt ¢an only be resorted to when thers .
is no doubt that what the man mtended to do was te throw mud: on your .
honour-as & judge. The" Searchhght" is_printed in Enghsh and it may
“well be presnmed that it goes into the hands of. men who can uuderstand i
English. The utmost conclusion that they can come to mthat here is
5 man who thinks that the ngh Court has not _given the right sort ofv:.
judgment or that the High Court is not exercmmg that protectlon‘
which we are entitled to expect from it by the axercise of prudence. Ho.,
says, that looking at the judgment he is notsatisfied that Mr. Sinha's .
argument's wers considered. It is opento him tosay that he does not "
like this sort of judgmeat. You may say that he hasno businessto
indulge’ in oriticism of ‘that character. Agiin, when he says you
bave "+'not shown proper dignity you ' ean't say  that '
he meant to commit contempt. It is not contempt to gay that you are
not logical, for, a judge is not bound to be logical ( hughter}. It did not
geem to have struck the Chief Justige that o sentemce lof 3 year's .
imprisonment is far too severe since subject matter of the charge
was, a8 he says, a silly, little article in an insignificant littls paper writted
by 4 silly noisy little man and since in his opiuion the matter is quite ‘
trifling. But an enormity of this kind from a judge who does not feel
the horror of sentencing a man fo seven years' rigorous xmprlsonment ',‘
though he is not certain of his guilt, is not at all mrpmmg" It may'
be a very severe ariticism of Your Lordship's mind as a judge, but
it has nothing to do with Your Lordship's independence, fairness or
judicial integrity. It only says that Your Lordship cannot adjust the
sentonce properly to the nature of the offence, Ifa man says that
a certain judge passesa very severe senfence or that his notions of
imposing sentences required to be improved, I submit it is no oontompt.'
He certainly does criticise Your Lordship sou‘thingly and he does say
that you can't passthe propersentence. He nowhere says that you pass
that senteuce out of any sinister motive,

So far as Bestion 124-A is concerned there is no doubt that
evory oae will tell you that it is "the one section against whioh there
has beena considerable amount of feeling during the last thirty
or fourty years. That section, according to some of the best
lawyers, is much wider than the corresponding law in England, “For
such couvicpioxl must bs expeoted as a matier of course in the system
under whick we live". The meaning of this sentence is that, the sys-
tem is a very vicious one and in this system there is very little change
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for any man to get out of the purview of this section. He asks what
is the High Court to do when the syatem is rotten from the vary bottom
itself. If there are two .interpretations which Your Lordship
can'put upon a sentence, Your Lordships must put as far as possible
the interpretation which is consistent with his inmocence rather than
that which is comsistent with his sinister conduct, The argument of
the Editor is as follows. Here is a counsel of the eminence of Mr. Sinha
who appears for the accused and argues at length. But the judgment con-
taing only one or iwo sentences and the rest of it describes him in a very
contemptuous manner, Is oris not the jowrnalist entitled to eay that
the argument of M, Sinha was not considered. He was quite within
bis rights when he says, that the judgment is not a satisfactory one, in
80 far as it does not show that the counsel's argument was considered.
He is passing the criticiam that the Chief Justice should eet the standard.
It only means that the Chief Jastice is not giving the right sort of
judgments after considering the arguments of the counsel. It casts no
moral reflection and it does not involve any moral obliquity. It only
exposes the method of disposing of & particular class of cases, namely,
crimiual cases. There is no harm in aoy critic sn.}iug that having read
the judgment he does not feel satisfied that proper weight has
been given to arguments. He does mnot want to set a
standard for yon. He is trying to persuade you to det s standurd for
others, Heis finding fault with the perfunctory character of the
judgment. According to him, when proper attention is not paid iu the
judgment to the arguments that are addressed by the counsel one can
never feel sure that the proper judgment has been given. His ove
grievance is that although arguments are addressed to Your Lordship
no reference is made to those arguments in your judgment, According
to him, if you do not give s well reasoned judgmeut showing what are
the grounds on which you are basing your judgment, there is every
reason to fear that people are not safe. He does not mean that you
are gending people to jail deliberutely or that you are doing injustice.
What he says is that your judgments do not produce that conviction
which they ought to produce in the minds of the general public.

C. J.~How does that endanger the interests and the liberty of the
general public? )

"8ir T. B. Sapru—He says that if you don’t change the feeling will
grow and the public will not he satisfied unless they know what your
reasons are for coming to any judiciul finding,
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At this stage the court adjourned.

Sir T. B. Sapra contisned his arguments in the “Searchlight”
Cootempt of Court caso before the Full Bench (consisting of the
Hoo'ble the Cheif Justice, Mr. Justice Adami, Mr. Justice Ross,
Mr. Justice Kulwant Sshay and Mr Jusbice Fasle Ali) in the
Patna Bigh Court on Tuesday. The Court room was over crow-
ded and there was stricter police guard {e-day than on the pre-
vious day. In fact all the approaches to the Conrt toom was guar-
ded on all sidés by sergeants and. police constables.

Bir T. B. Saptn said:—My Lords, yesterday ' when the
Coort rose 1 was dealing with the first article onm
Jagatnarain Lals case. T now propost to go on Yo the second
article. The article appeared in the issue of the “Searchlight™ on Sunday
August 5, 1928 and I will take Your Liordships through the particnlar
"passages on which my learned friend the Government Advocate
relied aod make wy comments on those articles. Now, My Lords,
what he says is this. “We reproduce in the last issue a few of
the comments in the .Indian press om the doings of oar Chief
Justice and in this issue we are reproduciag some more, testifying
1o the large field his reputation has traversed. From the Forward and
Pairiks at Calcutta to the Hindustan Times at Delhi and the Tribune
aod Hinde Herald at Lahore is a far ery indeed and covers the
whole of Northern India". That was the very first passage on
which my learned friend the Government Advocate relied. He
bas referred to the reputation of Your Lordship the Chief
Justice a8 a Judge and he says thab the press in Northera India
has made comments on your repatation as a Judge. I submit
that it canuot coustitute sny contempt. If by itself the reputa-
tion of & Judge comes in for a criticism it will depend npon the
nature of that criticiam as to whether it is a fair comment orit is'
not a fair comment. It would depend on the nature of that eriticism
a8 to whether it does amount or does not amount to coutempt. 8o far as
this particular sentence or the next two or three sentences are concerned
they were written in a spirit of banter; you may condemn him for that
spirit of banter or strong language, but there is nothing in these sentonces
which necessarily implies any improper reflection upon the reputation of
Your Lordship as Chief Justice. In order to find whether there is
anything improper or not, you have got te go beyond those seatences ;
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and I submit that these sentences by themselves cannot constitate any
«ovtempt. “Tt will not be long before the ZSouth will echo with his
deeds”—"“we hope His Lordship is satisfied that whatever be the

‘'habits of the people in this part of the world’, it in scarcely
possible for a man of note to keep his light hidden wunder a
bushel for long 5u this land, Seriously spesking, these eomments
in the press call for serions notice.” I uoderstand the werds in
this part of the axtielo are in connection with the habits of the
People referred to in Your LorJship's jwfgment. 1 have vead that
judgment and the writer is commenting upon it here, That seems to
be the main theme of this article. He is commenting on Your Lordship's
observations in s erinrinal case §n which Your Lordship had to decide
for yourself as to whether you would acsept the evidence of & man who
had been convicted of the offence of perjury some 25 years before.
And T understand the argument of the Jearned counsel in that case
before Your Lordships was that you should not sccept the evidence of
that man because he was sent to jail ong charge of perjury. Desling
with that argument, Your Lordships were pleased to make certain ob-
servations. I will invite Your Lordships’ attention to that particalar
Passnge, because it is important to bear in mind what exactly it was
that* Your Lordship was pleased to say. 'We sre not concerned with the
meriis of that case. They are entirely outside the scope of the inves-
tigation which Your Lordships are bolding now. The particalar pars-
graph in that judgment which the Editor has in view in making this
comment is this : :

“But it appears from what we know of this former case that
it was not & case of any great magnitude. Having regard to the
babits of the people in this particulat part of the world where
the giviog of false evidence however deplorable it may be is not
considered to be au offence which is fatal to a man's reputation,
to my the least of it. I do mot think that much importance
need- be placed on that fact.”,

Now, ordinarily if a witness in & previous trial has been cmll-
victed of perjury any judge would find it difficult to sccept hin
evidence given in a ubsequent case, Butthere may be very good
reason for believing him notwithstanding the fact that he had been
convicted of perjury. Then Your Lordships give two reasons, (ne
of these teasons is that the former case in whichhe stood charped
of perjury was not a case of great magnitude. [ have nothing
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to do with that reason. The second reason is that “having regard
to the habits ete.” I submit that it would strike a, writer as in-
volving general reflection upon the habits of the people in this
particular part of the world.

C. J—Is not it quite notorious ?

Sir T. B. Sapra—With all respect. to Your Lordship I would
enter & very strong protest- against that. When the Privy Council
acquired jurisdiction over Indian appeals we have a repotted cas,
in which Lord Wynford so far back ss 1834 made some very strong
remarks about the habits of the peeple in this country snd said

'that perjury was rife. Indian judges everywhere in this coualry
have entered a protest against it and we Indians’enter a very strong
protest against such a notion. '

C. J.—Have yon ever known & case in this country where the
witnesses were not perjared either on the side of the Police or on
the side of the defence and have you ever known a case where it
was not alleged that the documents were not forged ?

Bir T. B. Sapru—There is sn amount of perjury 'in this
country, no more and no less than in several other countries. I have
known in my 33 years' experience hundreds of cases where absolutely

* fruthful evidence has beea given and X know hundreds of cases it which
the whole of the evidence has been perjured from the beginning to
the end. The objection is not that Your Lordship characterised any
particular individual as & man of a very low type of character. The
objection is that Your Lordship made a generalisation affecting the
habite of the people of this country. The people of this country may

« be men of high education and high morals or men of low education and
low worale. You have got to divide them into classes and I
submit with all respect that what this Editor saya is that, it is really
remarkable that a Jearned Chiof Justice who has come out fresh from
England and whohas not had experience to aequire direct first hand
knowledge of the habits of the people, should undertake to say this
and to 'indict the whole nation which & very great Englishman towards
the end of the 18th century declined to do.

- Tt was certainly open to a judge whether a judge of the High Court
or a judge of & subordinate court to say that witnesses A, B, and C, who
have appeared before him are hopeless liara and torexpress ceusure on
their conduct but when he goes out of his way and says, well, perjury
is a very common feature in this country.eieene '
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C. J.—~Is it not very common featare ?

Sir T. B. Sapro—1I submit not. Yoweit to my experience in the
profession to ‘say pot. Ii'is in certain classes of cases that you come
across perjury. In certain classes youdo not, To eay that the habits
of the people are such that you have got necessarily to chuose between
one liar and another is & very different thing,

C. J.—But could we accept all evidence given in this country and
act upon that evidence.

Sir T. B. Sapru—I know you could not, I am not s;aying that
India consisting of 315 millions consista of absolutely truthful and
honest men. - We have our proper share of liars. Put it is no
more discredit: to. us than it is to any other country which has also
got its proper share of liars, It all depends wpon what classes
of cases you find in which evidence of a perjured character is given.
Any publicist worth his salt will take exception to this remark from
whatever exalted source it might proceed. My Lords, unfortunately
there have been instances here where men in high position indulged
in remarks of that character—probably with the best of intention,
probably because they were not quite familiar or probably because
they had coms into- touch with that sort of people. But whenever
any occassion like that has arisen from the time of Lord Curzon
downwards, that has provoked the:strongest possible comment. I is
quite premissible to s judge of the High Court or a judge of a
subordinate court to coudemn a particular individeal or a class of
people who are before him in a judicial investigation; but it is a long
way off from condemning that particnlar class of people to condem-
ning & nation and the habits of the people in this country. I would
beg Your Lordships to bear in mind the position of the Editor who
has got to make those comments. If be comes across 8 passage like
this he is bound to say that India was not on its trial and that the
people of the country were uot on their trisl before the Court.
Certain people might have been condemmed ss préjurors bub what
is the justification for a geverulisation. I would with the utmost
possible respect but with grestest confidence eubmit that
it is a perfectly legitimate live _of criticism. This editor would not
deserve to be 8 jourualist if be did not enter aprotest against this,

even if it comes from & exalted persou like Your Lordships. The
criticiam is that in sccepting that evidence Your Lordships made sn
aspersion on the habits of the peoyle.iu this part of the world. I



11

therefors submit that so far as this parbicular passage is concerned,
it is an expression of opinion; and, even assuming that Your Lordship's
opinion is right, the editor was not boanl to sccept that opinion. Tt
is entirely opento, him to say that he holds a better opiuion of his
countrymen than His Lordship the Chief Justice. I am not called upon

10 say anything with regard to what the Chief Justice mey say upon
the merits of a case,

Tt may be a very unfortunate. thing for any public man to Taise 4,
question of this character in the Legislative Assembly but it is certainly
within his ordinary political rights to raise a question a4 to the removal
of any person from office including the . Chief Justice. . We also .
publish elsewhere the text of a’question which Babu Gaya Prasad Singh
proposes to agk in the Assembly suggestmg the removal of the Chief
justice”. The preceding three or four seutences are more or less
expressed in a spirit of banter, Now be comes to the serious part of
it “Seriously speaking, these comments in the Press call for serious ,
notice”. This was also & passage relied on by my frinnd the Government -
Advocate. What X submit is this that it may be a very unfortunate
thing for any public man t5 raise a question of this character, but
it is cortainly not out of his ordinary pohtlcal rights to raige the queu~
tion of the removal of a Chief Justice,

C. J.—Nobody does complam of that o . ' '

8ir T. B. Bapru—I am sorry. I noted down that this was rehed
upon by my friond, 1 will pass on.

The lie of argument if I may put it to Your Lordshlps, is this:
There is a standing grievance, it may be right or it may be wrong, '
we are not ooncerned with that, that the Goverument have not during
the last hundred years soparated the ]udwml from the executive
functions.

C. J.—That is quite & legitimate discussion,

»8ir T. B. Sapru—~The "point of the argument is this ‘that the
evils of this system of the combination of the judicial and execative
funetions are mitigated by the corrective that is supplied by thie High
Court and that corrective is supplied by the High Court by the
manner in which the High Court exercfses its jurisdiction over the
subordinate Courts and expresses its considered opinion un trisls that
come up before it either in appeal or in revision, Now he wants the
High Court to go on supplying that corrective but he finds that

 that corrective is not being supplied because he hes in view the
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judgment of Jagat Narain Lal. And he says this sort of judgment
if itis allowed to continue to be the form of judgment in futore
is never likely to supply the necessary correctiveto the subordinate
courts. Inother words, it is a great tribute to the High Court as an
institotion that the people in this country whose opinions the writer
professes to represent look up to the High Court as supplying the correc-
tive against the vicious system which the Government has not beeu able
to remedy for the last hundred years. It is from that point of view that I

 would ask Your Lordships to read the few lines and then to see whether
you could read into it the innuendo that Your Lordship the Chief Justice
is hand in glove with the executive. On the contrary, he says that he
expects that the High Court shoald continve as it had done in the
past, in the time of your distingnished predecessor, to supply that
corrective. It is always open to a humble subject of His Majesty
to say when he finds something wrong about a particular institution,
whether it is legal or political, that he wants that institution to be
reformed. He may have taken an exaggerated view of the thing:and
assuming that he had taken an exaggerated view, I submit that it
cannot consfitute contempt.

The Indian pablic are very particular thaf whatever else they may
bring within the arena of controversy, they want to keep the High
Court out of their criticism because it is the protector of the weak
against the strong. It is the bulwork of popular rights and liberties
and that is the argument that is passing through the mind of the
writer. However much you may criticise the manner of his expremsion,
Iwould beg Your Lordship tosee the spirit underlviogit. 1 dosub-
mit that notwithstanding the phrases which he might have avoided
and notwithstanding some of the criticisms of Your Lordship which he
might have avoided on the ground of good taste or propriety, I submit
that there is sbsolutely nosuggestion agsinst Your Lordship's honour,
dignity. independence or fairness. As a matter of fact, you may eay
that he has used stroug language but I submit these articles contain a
great tribute to the High Court as an iustitution. If there is ome
institution anywhere in India which is held iu high esteem, it is the

igh Ceurt. Here he is referriugto that sentiment. He is feeling
lik®a citizen that the Bigh Court must be like Cieser's wife above
suspicion—suspicion that its staudard of efficiency has fallen. And
what does he say? He mays: We do not waut any fall from that
standard, but we do not suggest that the High Court s i league
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with the Government. We do say that the High Court should supply
the corrective. The comtext in which the sentences appear, shows
that the conclusions and the observations are so striking that there
must be a falling off from the high standard which they ‘had
maintained during fhe time of your distinguished predecessor. That
may be a perfectly wrong view, but does that suggest any coni;empt?

“Despite occasional mistakes”—this phrase makes it lear that nobody
would claim immunity from error for any judge.

Now comes this sentence: “It would be doing violence 'to‘truth
to suggest that the same oconfidence is a fact to-day ete.” The
meaning of it is this. The High Court have been enjoying the
confidence of the people, but not in the same manner in which it
used to in the time of Sir Edward Chamier and Sir Dawson Miller.
Why because so far as the evil represented by the combmatlon of
the judicial with the Executive i is concerned, it used to be corrected
in their time ina particular manner and that' manner has reference
to the kind - of judgments which this man has in’ view. His one

griovance is that Your Lordshlps)udgment did not supply auy such
‘corrective,:

-

" C. J.—Then it is only a cntlcxsm of the ]udgmeut and no\t of
the trial. ‘

8ir T. 'B. Sapru—The grievance is that the judgment does nob '
make a reference ab all to the arguments of Mr. Smha ot

C.J.—Does it refer to any procedure of the Court

Sir T. B. Sapru—As a matter of fact the tnal had taken
place already.in the Court of the Magistrate, His one grievance is’
that he does not find that Mr. Sinba’s argument has been considered
or rather appears to have been considered. ~ You muy read the whole
of the article from the beginning to the end; he nowhers RAyE that
you cut short Mr, Sinha or that you showed any inipatieuce with
Mr. Sioha; his one grievance is that he does not find that Mr.
" Sinha's argnment appears to kave been considered, Any one readmg
that judgment may say that thers is no reference to the arguments
of the learned counsel excepting in oue sentence.

C.J~Iitake it that the proper interpretation. throughout this
- article is that there is no criticism of the procedure, but only of the
form of the judgment. . |

8ir T. B. Bapru—Bo far asthe procedure is concerned, there
is no grievance against Your Lordships, that you did not allow" the
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Counsel to praceed or auything of the kind; but it is the judgment really
which he isattacking, (If I am wrong, Your Lordships would correct
me). Now the meaning of all tha: is this. Here he is dealing with
the High Court as a Court which sets the standard to the subordinate
courts. He says that it is very necessary that the High Court should
deal with subordinate courts in a particular manner, Xow when he
talks of the life aod liberty of the people, what he means really is
this: we have got no confidence in the system under which the subordinate
courts work, but we recoucile ourselves to that system because we
have been accustomed to find the High Court supplying a corrective.
If the High Court does not supply the necessary corrective and if the

High Court disposes of cases like that of Jagat Narain Lal in summary
judgments of this character, if the High Court can give such judgments

ina case like the Sati case, then we feel that so far as the subordinate

courts are concerned, there is no security that people’s life or liberty
will be absolutely safe, because the subordinate courte must be guided
by Your Lordship's judgment, The connection of the High Court comes
in becanse the High Court sits at the top of ths snbordinate courts.

Sahay, J—The administration of criminal Jaw does not mean
administration of Jaw in the High Court.

Sir T. B. Sapra—He has approached the whole question from the
point of view of Your Lordships being 1 supervising body supplying
the corrective o far as the administration of law by the subordinate
courts is concerned,

C. J.—Would it not have been better if this manhad employed
"you to write these articles. .

Sir T. B. Sapra—If my client were not an editor but e trained
lawyer, be would probably have expressed the aame iden in s different
way. You can blame him for rudeness and bloutness, but rudeness
aud bluntness do uot constitute contempt.

C. J.—Read the preceeding article in which it is said that the phruses
T used are inconsistent.

8ir T. B. Sapra—He has approached the whole question frow the
point of view that the High Court is a supervising body.

" Press comments are quoted with a view to show what view of this
particular case has been taken in other parts of the ocountry. He
thinks: his sentiment is being shared by my fellow countrymen so far
a8 the functions and the duties of the High Court gre concorned.

Q. J.—Supporting the press comments with approval.
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Sir T. B. Sapru—With a view to show what view has been taken
of this particular case in other parts of the country. He has given
expression to a particular opinton. More or less thesame opinion has
been expressed with regard to this case by other newspapers. The
whole thing becomes clear from the next passage. Here he is speaking
absolutely truthfully, Now My Lord the number of cases in which
the High Court has come in for a strong criticism has been remarkably
few whereas the number of csses in which the subordinate courts have
come in for very strong and undesirable criticisms, has been particalarly
large. Now comes the last ssutence and I rely upon it very strongly.
“Whatever their other limitations may be, Indian press as a whole
seldom, if ever, countenance any running down of the High Court.
But there are occasions when forbearance can be carried too far
and may become a crime to the country on the part of the enlightened
conscience of the community that the press represents. We
cannot possibly permit either deterioration in the tone of the ad-
ministration of justice or the maligning of our people.” That
really i3 the position of the writer. Now the question is, what does
he mean, We must take the sentence along with the preceding
sentences where he has dealt with the question of the evil of the
comhination of the judicial with the executive functions. Here he
is clearly referring to the administration of justics in the subordi-
nate courts for which ultimately the High Court is responsible. He
is undouhtedly strong in referring to Your Lordship's criticism in
that case, and he says that it is ot a part of the jndge's duty
to run down an entire nation. He is within his right. You may
say he had no business to be sensitive; but he may say h2 hasevery
business to be so about the honour of his nation. That is uqhes-
tion of difference of opinion. In the whole of the argument he
is referring to your functions realiy as a Court of superior juris-
diction exercising supervisory control over your subordinate courts.
Now My Lords there is nothing in it to constitute contempt.

C. J—That is morally an offensive criticism of me as an oxe-
cutive efficer.

Sir T. B. Sapru—I submit not. What he i3 complaining here
is this that the Bar are entitled (I do not say he is justified or
unjustified in saying so) in matters affecting the practice and pro-
cedure of this Court to be consulted, According to my informaticn,-
they were not consulted. And the Chief Justice passed cortain
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rules or the High Court passed certzin rules. That may be right
or that may be wrong. But how does it mean that Your Lordship
did it in your executive capacity ? Your Lordship the Chief Justice
with your colleagues has got the power of making rules. You may
as a matter of courtesy and convenience consult the Bur, but if you
do not do se, you are doing nothing illegal. If you do not do so
the Bar might say their convenience hid not heen borue jn mind
by the judges of the court or by the Cheif Justice; but no body
could say that you intended to play the partof an execative officer.

C. J.—You have misunderstood me. I am not complaining of
that criticism because thatis a eriticism of my administrative duties,
but not my judicial duties.

Sir T. B. Sapru—I am sorry My Lord, I will pass on.

“Then cume the Sati case judyment with its bad law.” Ifitis
open to anybody to say that a particular judge has lsid down Lad
law, why not this man. It is the privilege of a judge to lay
down good law or bad law (laughter). There is uothing that may
amount to contempt in that,

C. J.—Xo complaint can be made of an isolated sentence.

Sir T. B. Sapru—I submit that you are privileged to lay down
good law or bad law: but anybody ay say that what you have
liid down is bad law. Then come the phrases, “angry rhetoric and
in the circamstances monstrons sentences™, Now the sentences which
have been passed in the case may have appealed to Your Lordship
as being rightly in proportion te the gravity of the offence: but he
says that these sentences are monstrous. [ would translate thut
phrase as being tou severe having regard to the nature of the
offence. It is oue thing to say of a judge that the sentences which
he has passed are very severe and quite avother thing to say that ile
sentences are cruel or dishonest, He has not attributed any dishonesty
to Your Lordship. T would interpret ‘monstrous’ a3 "very severe’.

C. J.—Ruch as a monster would pass.

Sir T. B, Sapru—TI would appeal to you to interpret  as a wreat
indge and not as a fiunicky grammarian, The Euglish liguage would
he intolerable if yon were to apply such a meaning. ]

C.J.—If this gentleman reads English, he must know the meanmy
of this word.

Rir T. B. Sapru—TIt is very ereditable that an Tndian conld write
such nice English. The word, ‘monstrous’ does not nevessarily mean

that the sentences are sueh as a monster would pass. T would g Your
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Lordship to take a charitable view of these adjectives unless of course
you are compelled to take them in their literal ssnse.
C. J—Take the next sentence.
Sir T. B. Sapra—I am coming to that. “The conviction of & man -
on the uncorroborated testimoay etc. ’
" C. J.—What does that mean?

Sir T. B. Sapra~I had not the honour of hearing whrt Your
Lordship held in the course of my learned friend’s argument in regard
to this matter. The facts are that in a certain'caze befora Your
Lordships, there was the evidence of the upprover. The approver's
evidence with regard to certain persons was corroborated in material
particulars, but with regard to the remaining accused there was no
corroboration  But you were prepared to accept and .act upon the
evidence of that approver, because he appeared to you to have been
a witness of truth, his evidence particularly having received corrobora-
tion in other particulars.

C. J.~1Is it not an implication that it is improper.

Sir T. B. Sapro—I say no. From the time of Sir Barnes Peacock
the rule has been laid down that there is nothing illegal in acting
upon the uncorroborated evidence of an approver. So far as the
question of impropriety is concerned, you will find that it is a rule

+ of prudence which the jndges have prescribed for themselves that
they would generally accept an opprover’s evidence if there is some
corroboration in material particulars. I have known cases in my
own experience in which certain judges have accepted the uncorro-
borated testimony of an approver. What is the writer saying ? He
is taking exception to Your Lordship's departure from the ordinary rule
of prudence. Now, if a particular writér thioks that in o particular
matter Your Lordship should have used greater discretion in requiring
corroborative testimony so far as the evidence of an approver was
concerned, 1 submit that he is not aitributing to Your Lordship
any unfair motive or anything which a judge is not justified to do.

C. J.—Does it. not impute gross impropriety ?

8ir T, B, Sapru—No, My Lord, what he says is this: I would
expect the High Court generally to insist wpon corroboration being

supplied in the case of the testimony of an approver and the Chief
Justice in this particular case proceeded to act upon the uncorrobo-
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rated testimony. He is criticising the - application of the law and
what is improper. ‘I would say that even the editor of this paper
could not say in regard to Your Lordship that it was improper in
the sense that it was moraly improper, and that it was inconsistent
with your office as a judge.

C. J—'Morally’ has a reference to the desirability of having &
change in the law as regards the admission of evidence. Is that your
contention ?

Sir T. B. Sapru—My contention is that what he is, saying is that you
should have insisted on some corroboration of the evidenge of an approver

and it is undesirable to convict without that. How could Your Lordship
rend into it any moral turpitude on the part of the judge? There

is nothing to show that he imputed to Your Lordships absolutely any
motive. Supposing Your Lordship’s judgment comes up for review
in a loeal jonroal, it would be perfectly open to the editor of the
journal to say, “‘we do not quarrel with the Iaw, but we do say that
Mr. Justice so and so has departed from the rule of prudence
which is generally followed by Judges in this country that the

evidence of the approver must be corroborated. We think
that this is not proper.” I submit the editor of that. paper would be

offering criticism of your work ss a judge, not necessarily implying
any morul turpitude to Your Lordships. “The conviction of a man
on the oucorrobrated testimony of an approver ete." “We lope the
Chief Justice is now wiser” ete. Thut was not relied upon by my
learned friend, The Executive can look after themselves. Thea comes
the sentence: “The public must judge & country by the standard of its
judicial administration and the measure of justice admiuistered between
the subject and the state.” It is a perfectly havmless criticism, Then
comes the sentence relied upon by my learned friend the Government
Advocate: “The law of sedition is so framed” ete. So far as this
sentence is concerned, Your Lordship can have no grievance. If any body
has grievance, it must e the legislature or the Government. “The High
Court alone has been depended upon to mitigate, if not to nudo the
soverity of alaw desigued by our alien rulers to perpetute their
domination over this country.”,

The law may be very severe and yet the High Court may mitigate
ita severity by its interpretation of that law. It all depends upon the

view Your Lordships take of a section. In this way you mitigate the
severity of law. '

C. J.—Not on the question of conviction
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Sir T. B. Sapru—The question is whether this article comes within
the definitiou of Section 124-A. If you resd it literally then this
arficle must fall under Section 124-A; but if you take the spirit of the

.thing and resd it in the light of the circumstances, then the matter is
different. . ’

C. J.~In other words we have to construe statute according to the
purpose. :

Sir T. B. Sapro—He is not casting any aspersion ‘on the High
Court; but he is rather complimenting it.

o

C. J.—A most undesirable compliment. -

Sir T. B. Sapro—A compliment may be -desirable or wundesirable
but every undesirable compliment does not constitute contempt. You
may say that he is wrong and that you are not going to relax the rigonr
of the law, because it is your duty to enforce it. But he says: Well
we look to you as Chief Justice of the High Court which is the bulwark
of our life and liberty, and you are in a position to interpret the law
mildly, But his failure to interpret the law like s trained lawyer or
his own view as to the duty of the High Court in relation to the
particalar statute does not and cannot constitute any contempt. You
may say if &ou like that it is nonsense but every nonsense will not
amount to contempt. What I believe really was passing in the mind
of this writer was a judgment of Mr. Justice Adami in 2 sedition case
in which the whole law was discussed at great length and the learned

Judges of the High Court gave their reasons. And nobody blamed their
Lordships, ) »

Thers, His Lordship eaid that India is not the same in the yesr
1928 as it used to be in 1908, He is in his mind comparing Your
Lordship's judgment with one of your learned colleague's jndgmen‘t.
That was also a sedition case and his grievance ia that when you
read the judgment of Mr, Justice Adamiand Mr. Justice Macpherdon
you will find that the two learned judges who convicted the man
gave their reasons and discussed the whole law ab grest length,
He wonts exactly the same satisfaction from Your Lordship. Now
the point of his criticism is that conditions ab present, in India
are quite different from those which existed in 1807 and far
greater freedom is given tto the ipeople now than l.)efore. 1
sm gaying that these were the idess present in the lmt passege
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which l& nothing to do with contempt. But the first passage
deals with the mhoner in Which a particular article should be inter-
preted (Caledtta Weekly Notes, Paton 24, page 283). He is therefore
relxiug really upon the diseretionary power of the High Court to
interpret the statute like, that aud to mitigate its rigour. “'But
the fact remains that the more or less summary disposal of the
case +has left behind the most disguieting feeling that if the judg-
ment of the Chief Justice were to set the tone of the jndiciary
in respect of the offence of sedition, the right of free speech
will labour under a deadly meance 8t the hands of the bureaw-
mcy" ever ready to run amock but kept under some measure of
restraint only by the fear of the High Court.” I will very res-
pecifully invite Your Lordship's attention to this senteuce, I said
to Your Lordships yesterday that his whole points is that he wauts
the High Court to set the tone of the subordinate judiciary, Here
he is much more expressive than in the previous senteuce. That
is the whole theme of the article. That is to say, the argument
is that the High Court is the terror of the bureaucracy; and if
the Buareaucracy or -the Government sometimes prosecutes &
maa under section 124-A wrongly, the man comes for justice to the
High Court. Now we find that the judgment of the High Court in
this particular case isuot in the nature of judgments of the former
judges or other judges; namely, it cannot put the bureaucracy or the
Government on the guard. That is the meaning of it or in other words
ite meaning is that the judgment of the High Court or the judgment
of the learned Chief Justice is not a judgment which can be said to
exercise a check on the bureaucracy and the subordinate judiciary. His
view may be wroue. but e is expressinga hope that Your Lordships may
give judgments which will have an effective control over the bureaucracy.
It does not mean that you did pass the sentence because of any extra judi-
cial cousiderations ar anything of the kind. What I will say is that
Yoor Lordship need not take any notice of that. He may be right or he
may be wroug in putting that interpretation on the judgment iu Babu
Jagat Narayau Lal's case. I asubmit that it is perfectly open to 8
newspaper editor to say that Your Lordship's judgment is wrong or
thatit did not proceed upon a true interpretation or a true view of
the article in question. Now we are not bound in thix case to decide
ykt.lmr qur‘ Lordship'a eritic'e view is right or Your Lordship’s view
B,
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B

C; J.~That is not contemp$.
Sir T. B. Sapru—IF there is no objection then I procead.

“The whole purpose of the article was indeed an’ am;eal to Lorq
Irwin, but instead of & well considered judicial exammatmn of these
and other aspects of the case, we had a string of abuses of . Babu Jagat
Narayan Lal indulged in from behmd the protectlon accorded by law

C. J.~That. is contemptuous. It is the duty of a ]ndge ‘to
comment upon the badness of an offence and npon its quahty

“ Sir T. B. Sapru—My. first auswer is that it was not referred to
by my friend as one of the sentences relied wupon. I have all
along said that it may be at times Your Lotdship's duty to make
very strong comments upon the conduct of an accused person who
is before Your Lordship. Nuw the writer is nottaking exception
to that. What he is taking .exeeption to- is- the use of certain
words and phrases which he characterizes as abuse. What he is referring
to here is the comstant use of these: words ‘silly little man, silly
little paper. noisy litile man ¢to’ He says that he does not expect
from an eminent Chief Justice this sort of language by which he
is shocked. It is a protest agaiust Your Lordship’s language but
every protest against Yoor Lordship's language will not amount
to a contempt. His view is this, that he did not ezpect the Chief
Justice would indulge in this sort of rhetorie, Ho says: I expect
a judgment from the Chief Justice asd not Thetoric and I do
uot like this angry rhetoric. The Chief Justice lean' have, a certain
amount of feeling bat no more than a certain amount snd that
amount shonld be prescribed by his own prudence, What he saya
is this, that he considers that the Chief Justice's angry rhetoric
about the damnation of the sonl and the pilgrimage to heaven is
unbecoming in & judgment. You may not agree with that. You
., may hold that it is the privilege of a judge that he should .wind
up his judgment with & sort of preroration. But he mays—I do
_not agree that there i any room for perroration.

If he disagrees with your view he is not guilty of contempt. You
may say that the standard he is eetting np is very high. Supposing he
expects Your Lordship to give s very dry, cold and reasoned judgment
without any adjectives in it, youn may eay that he is silly or foolish but
you cannot say that heis guilty of contempt. Itis & questiod’ of tcfte‘



126 -

» n
come to the next sentence which is the only other semtence relied
upon. “But by far the most amazing feat was the insult levelled at
our people in this pari of the world, by one who is not a globe-trotter
out- to earn cheap notoriety noran execufive official carrying the white-
mai's burden on his shoulders, but the Chief Justice of 8 High Court of
Judicature.” '

, C.J.—~What does he mean by this ?

 Sir T. B. Sapru—If I may without disrespect say so he expects Your
Lordshipto be better than Miss Mayo (laughter). The meaning i8 -
that Your Lordship is not a globe trotter, but bas come to Judia to
make it your home for ten or twelve years. He has entered s protest
‘agains that remark of yours there; and it is a complimentio Your
- Lordship that he expects & higherstandard than he would be prepared
fo expect froma globe irotter or from an executive officer, judged
by a generous standard, I submit, thot far from meaning any reflection to
Your Lordship, it is a tribute to your highoffice that he expgctsa much
higher standard from Your Lordship. The only implication iathat the
public st large refuse to be charactarised as habitual Liars. He is not °
talking here of any particular class or of aay particular persoa ;but he
speaks of the genersl. observation in Your Lordship's judgment
with reference to the habitsof the people in this part of the world
and the faillure of the people of his comntry to avoid
perjury. Your Lordship did say in that judgment that “baving re-
gard to the habits of the people in this part of the world ete.”
C. J.—la it considered nes an offence ?
- 8ir T. B. Sapra—Most certainly. I do emphatically eay that it
does involve & moral terpitude. But I would very respectfully and -
" very strongly, in fairness to my client, ask your Lordship not to
. go away with the ides that we are eo bad as to allow a perjuror
" to retain his position in society.
C. J.—The poiot was whether in the conditions of that case in-
8 rural district in the circumstances of the kind we were dealing
with it was wrong. There is not a maa who would mot ireat an
imputation of perjury with the greatest reeentment; but surely yoa
most know perfectly well that in cases of murder and in cases of
riot that we deal with, this was one of the greatest difficultics of
the judges inspite of the positive clearness of the evidence. My
.greatest anxicty was Lo see who was spesking the trath so that I
could act upon his evidence.
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Sir 'T. B. Sapru—But then there is still room for comment,

C. J—Apart from whole of its contents.

Sir T. B. Sapru—All that you can say is that the language was
‘so ambiguons, It may mean that what Your Lordship wanted to
say Your Lordship was not able to express well.

C. J.—I do not know anybody to whom it is ambiguous.

8ir T. B. Sapru—So far as my client was concerned he says
Your Lordship's remark about Indians was for too sweeping and he
would not folerate that remark, even though it might come from
an exalted person like the Chief Justice, The implication is that
the Chief Justice is quite at liberty to say anything with regard
to & particular class of people whose evidence he may have consi-
dered. If you read the sentence I will respectfully submit to Your
Lordships, that you will read into it tthat meaning. T accept
everything that has fallen from Your Lordship without reserva-
tion ; but when an editor' reads that paragraph -without Youp
Lordship's explanation he is bound to criticise it; but that is not
contempt. “The conviction of aman on the uncorrohorated testimony
of the approver followed ete.” What s the context here? He is
inviting Your Lordshipito reject the testimony of a man who hag heen
convicted of perjury, Then there is that remark “in this part of the
world” It means Bihar. Twould interpret it literally. This part
of the world indicates Bihar. It is the plain English meaning.

C.J~That is without taking the context. Read the whole
judgment.

Sir T. B. Sapru—I submit that there is nothing, even, if I read the
whole, to show that Your Lordship referred toany particular class. The
sentence would cartainly give offence to 99 out of 100 Indians.

C. J.—~It isa question of taking a sentence from its context,

Sir T. B. Sapri—I say that it was an unfortunate sentence; and if
it was an unfortunate sentence, I ask Your Lordship to judge the
writer by the same staudard.

C. J.—Tam not complaining of his *interpretation, but T am com-
plaining of his taking the sentence ont of the whole judgment,

Sir T. B, Sapru—TI will read to Your Lordship these passages, What
is there in the context which would qualify that particular observation
of Your Lerdship's or which wouldstrike an editor writing an article
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as a'mom]ting to a qualification of that general observation? Your
Lordship discussed the facts of the case; pointed out the diseri-
pancy in the first information report and the very elaborate evidence
of that man and said that in point of fact the so-called discrepancy
is not really a discrepancy. Your Lordship took a particular
fact and then you dealt with the argument. But while you reject
the argument that yon must not accept the evidence of a parti-
cular individual, becavse he is a liar vou hold that it does not
take away the value of the evidence having regard to the habits
of the people in that part of the world which may mean Bihar
or Saran only. Now thisis fartoo general an observation and the
editor does say that. Ido submit that the observation with regard
to this part of the judgment is perfectly honest and legitimate. The
ntmost you ean say is that he misunderstood your meaning, but that
can not amount fo conternpt. I submit that there is nothing dishonest
aud I dosay that my client would have been wanting in straightior-
wardness if he had let that remark go vnchallenged. That is all I have
got to say with regard to it. There is nothing more which was read
in this article by my learned friend on the other side. There that
article ends and there is nothing else.

The only other article that was read to Yoor Lordships was the
quotation from the “Forward”. Now I propose to deal with it.
Your Lordships rulled yesterday that it was included in the article. I
am reading that article now to Your Lordships. Now this particular
issue of the “Searchlight” is dated the 5th of August and I find that
the editor of the paper was reproducing articles from other news
papers. The object of doing that was to show that this observation by
Your Lordship in Jagat Narain Lall's case had affected a cousiderable
number of men of Tndia in other parts of the country and it created 3
deep feeling. “The full text of the judgment etc.” This man ton is
making a complaint of the fact that in Your Lordship’s judgment in
Jagat Namin Lal's case you said that a person like Jagat Naruin Lall
is “inevitable in any ‘system of Government, tyravical or Jheniy.
This is the particalar portion of the judgment that he is attacking
or finding fault with, What he sayx is that these are xentences which
should not have found a place in a well considered judpment of
Your Lerdship. There is nothing here abont your Lordship's
dealing with the law. These sentesces are criticised as huing
au expression of a political charaeter. or 8 political doctrine or
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.view, - It may be perfectly right or wrong; but he says that they
should not have found a’ place ir the judgment of the Chief J ustice.
Merely becanse the langumage is very strong or Tripalatable, you
-cannot treat it as contempt. Let us see what interpretation we can
-put on 1t . '

’

C. J.—~Do you prefer not to deal further with the heading?

Sir T. B, Sapru—Yes Ishall. By ‘these extra-judicial elemeué's,'- I
understarid to meau those remarks which Your Lordships made and
which he says ought not to have found a place in the judgment of a judge,
namely, that in o benign form of Government or in a most tyrannical
form of Government a man like Jagat Naram Lal ig inevitable. If
the judge has got that view passmg in his mmd it is most undemableo
that he should have such a motion. He thinks such a notion is
apt to prejudice an accused person. He is not attributing to. Your
Lol'dshlp a conscious bias. He does not say that you sent ‘bim to
jail because you wanted to do him an injustice, but he ‘says that
these particular sentiments to which Your Lordship gave expression
should not find a place in the jﬁdéme‘nt. The comment is that
there is such a thing as & judge having an uncongcious feeling in
the matter. The whole point of the arficle is this that if a judge
allows those sentiments to come in his way, it is. possible that
they may unconsciously produce an effect on his mind, That is-
the line of argument, The words ‘extra judicial have no reference
to any sort of understanding existing between Your Lordship and
the Executive, It is used particularly in relation to the sentiments
which found expression in the words used. “Was any evidence
adduced by Public Prosecutor to warrant the presumption that the
accused was a fool and a knave'.

C. J.—TI prefer to ‘call him a fool m‘ld 2 knave.

Bir T. B. Sapru—It is open to Your Lordsﬁip to hold that

view, but the sole question to be consldered was |whether he was
guilty or not. -

C. J.—1It is a part of the duty of a judge to comment mpon the
offence,

Sir T. B. Sapro—What I am going to say .is that you are con-
cerned only with the main isspe in the case whether Jagat Narain Lol
is guilty of sedition or not.
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C. 31 certainly is the practice to comment on anything fonnd—
either the fol{y,_-qr the wickedness of the offendet..

Sir. T. B. Sapru—There is no objection to Your Lordship coming
1o any finding as fo the folly or wickeduess of the offence, but not
irrespective of the issues that are involved before you in relation to
that particular matter; but you have gok nothing to do with his genernl
wickedness or with hisgeneral folly. That did not come before you.
Thot is a matter of evidence. Iwould submit with all respact that the
editor is quite within hisrights fo comment on yourireference to the
accused’s folly. That was outside the scope of Your Lordship. Folly
in general has nothing to do with whether he was guilty of sedition
oruot. The point of the criticism is that Your Lordship did not
confine yourself to the question at issue; on the other hand the man's
character was sought to ba blackened.

C. J.—He blackened it himself by his offence, | v

Sir T. B. Sapru-—The offence of sedition is at ‘the very lughest an
offence of opinion. .

" C.J.—As to the folly and knavery disclosed in the ovidence is it not
the duty of the judge to take ‘them into consldemtlon in jpassing the
seatence? .

'Sir T. B. Sapru—~May I respectfully put it like this, is there
anything fa the sentence to show that the sentence of one year has been
passed not because ho was found guilty of sedition, but because he
wis 4 knave and a fool. You thought that one-year's sentence Was
proper because you fouud kim guilty of seditition, - Knsvery or folly
have wothing to do, I submit, with the offence of sedition.

T now come to the objectionable phrase to which Your Lordship just
drew my sttention : “Was any evidence adduced by the Public
Prosecutor to warraut that he was & knave? If the police did not adduce
any evidence that he was a knave, what justification had the Chicf
Justice “to prostitute his position.” The point of the criticism is
that he may be & knave or & fool or both: but the Chief Justice
has dealt with bis chamcter in the absence of any tevidence as to his
moral chacacter generally; and if he did so, he has.prostituted his
position or in other words, he has abused his position.

C. J.—1Is that the meaning of prostitution in your mind?

8ir T. B. Bapru—~I have. aeed that word very often in the sense
that some thing has been abused or degraded.
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C. J.—Xothing in the sense of selling anything.

Sir T. B. Sapru—Not necessarily. It must have a secondary
meaning. The interpretation “sell” would lead to no conclusion at all.
71 have heard English people using this word in the sense of abuse,
Your Lordship says “Sell”, Sell to whom—Police or Executive? I
wonld translate it a3 departure from the right line or abuse. The
word “prostitute” may imply the idea uf ‘selling,” but in a sentence like
this you have got to look to the entire context. It need not neces-
sarily mean what it is shown to mean in the dictionary. There is no
suggestion that Your Lordship took money from any body. It was
an unfortunate choice of words in the article. The sentence refers to
extra-judicial elements in the observation where Your Lordship deals
with the mentality of a certain class of people which would compel
them to take a certain line, whether the Government is foreign or
national. He is finding fault with your general remark and not with
your judicial finding. He says there is no occasion for remarks of this
character in the judgment of a judge. They may be perfectly justified
on a public platform where a man wishes fo deliver an address on the
dnties of citizen or upon the abnormal character of a particular indivi-
dual who will never he happy whether the Government is foreign or
whether the Government is national. But these remarks do not mean
that you sent him to jail hecause of any considerations other than judi-
cial. Fault is found with those observations; but fault is not found
with your finding that the man was seditious. What was passing in
the mind of the Editor was was Your Lordship's general observation. The
meaning of this is that the writer regrets that those ohservations should
have fouad a place in the judgment. The meaning of thearticle is clear
andobvious. That is the whole criticism. Now Iam prepared to admit
that the criticism is a very severe one ;but I submit that it is very
far removed from being a contempt or at any rate being contempt
for which we have been brought before Your Lordships. These are
the only articles which form the subject matter of the rule and I
would invite Your Lordships' attention to -ertain authorities on this
particular part of the case. The position really comes to this in
regard to Jagat Narain Lal's case. The judgment of Your Lordship
has come in for very severe criticism which is based on two or
three grounds: first of all he has been deseribed in a very contemp-
tuous manner; secondly Your Lordship indulged in certain remarks
of a general character having nothinz to do with the case but
having everythivg to do to spoil the man's character ; and thirdly,
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the nobjpns formed by Your Lonfship about thq..-man indicated
o suggestion that the judgment v‘ unfair but not in the sense
that yon were actuated by any extra-judicial considerations or by:
any impropriety and nobody has attacked Your Lordship's integ-
rits. Your Lordship's judgment has been challanged partly because
of certain observdtions which were not germame to the matter
before Your Lordship, although Your Lordship may think that it
is part of Your function or your duty genmerally to eriticise the
conduct of a man. The use of the word prostitution implies that
something bad has been done, but read in the light of the context, I
fay it can not mean that you ‘sold’ your judgment to any oue.

C. J.—~Does it not imply any moral oblicuity ¥

Sir T. B. Sapru—Does it imply any moral obliquity ? It depends
upon the circamstances of the case, The explanation of that word is that
Your Lordship travelled outside the prescribed live for a judgelin des-
cribing that mao in the manner in which you did describe bim. There is
no evidence laid before you by the police at all that the man has a general
notoriety for being a knave or a fool and that Your Lordship's duty
required you to condemn him. The article says you should not have
taken away his character generally. It is that part of the judgment
against which a protest has been entered by not only the writer in the
“Forward” butby my client himself. He further says that accordiug
to his view of the matter he is not satisfied with Your Lordship'a
judgment because you do not appear to have given any proper considers-
tion to the arguments of a counsel of the eminence of Mr. Binha.
Your Lordship was pleased yesterday to make au observation that be
could have made an enquiry and that he could have come to the Court.
In the first place. I would submit on behalf of my client that during
the hearing of this appenl, my client was not present here and as he was
not present, he is quite within his right in saying that Your Lordship's
judgment does not give the impression that the arguments of the
counsel have been duly cousidered. He only means that the judgment
was grievously defective and is not morally or legally wrong in saying
that the judgment of a judge is seriously defective in certain respects,
both in the matter of expression and in the matter of substance. He
mny say that he takes very serious objection to the taste shown by the
learned judge in the matter of dercribing a witness and to the argument
used by the leamed judge becagge they are not convincing.  That ix the
ling of argument. I submit you may blame him for using stroug
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language, you blame him for using very impolite, discorteous or
irritating phrases, but you cannot’ suy that he hasbeen guilty of the
offence of contempt.

It all depends on what is texactly the meaning of contempt and what
is the law with regard to that. I propose to invite Your Lordship's
attention to a few authorities in this connection. If it is a contempt
at all, it can come under that class of contempt called scandalising the
Court. Tt is not contempt committed in the presence of the court or
committed with reference to any pending cause, appeal, action or
matter. So far as the case of Jagat Narain Lal is concerned or so far
as the Sati case is concerned, both of them were over ; and the
moment they were over, I submit, they could form the subject
of criticism, even severe criticism, on the part of the public. Now
therefore what we have got "to find is what is exactly in that
criticism which can bring them under the head of contempt, T
propose to invite Your Lordships' attention to a very extreme case of
coutempt and to the judgment of the Privy Council (judgment by
Lord Morris in 1899, Appeal cases, page 549) the acoused in the case
was one Macleod and the judgment of Lord Morris shows that they
dealt with the question of contempt generally and they disoussed what
may be contempt and what may not be contempt. If youfind any
thing in these articles which is in the nature of a libal then aceording
to the law laid down, you must resort to action for libel or criminal
intimidation, But, if you find anything with reference to the interests
of the administration of justice, then you may resort to this jurisdiction
although it is very sparingly resorted to, There may be a very un-
pleasant reflection upon Your Lordship in your individual capacity as a
judge. But so far as the administration of justice of this court is
concerned there is no reflection. 8o far as the administration of
justice by Your Lordship is concerned, there is one serious reflection
and that is that Your Lovdship has not turned out to be as good a
Chief Justice as your predecessors were. That may be a very wrong
thing to say but it is not contempt. It is always open to a critie
to say thet a particular Chief Justice is not as good as his prede-
cessor was, He says that having regard to your two or three
judgments you have not been discharging one important function
which we, the people of Bihar, are entitled to expect you to dis-
charge and thab is exercising o strict control over Subordinste Courts
by writing proper judgments, I would ask Your Lordship to look
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{0 the real matter of the comment and not to the language and
the adjectives thers, Ii is quite clear that you canuot expech
ordinarily the same style in & newspaper which you are entitled
fo expect in a judgment. A newspaper article in every part of the
world does use st fimes strong language, We have got to make
allowance for that es a matter of ordinary expariencé. It  news-
paper article uses some very strong words either becanse the editor
cannot help 'using them or he considers it mecessary to give expre-
gsion to the depth of public fecling, you caunat say that he is
guilty of comiempt, I submit that this jurisdiction mms be exer«
cised with the greatest care,

Chief Justice—I entirely agree. The circumstances of that case
were peculiar. The aceused did not know what the article con-
tained. So he was let off. Take' Grey's ease, That is a conclu-
axve authority. , You are not arguing that the jurisdiction is obsolete
‘but thet it should be exercised with greab care,

Sir T. B, Sapro—Yes, My Lord. . There is absolutely no difference
betweon the first case and this case excepting that in the former the
jurisdiction was said to be obsolete. Iam- willing to take my stand on
hese decisions lnd’ would ssk Your Lordships to apply the richt
standard. They say that in their opinion (page 56). Bo far asthe
summary process of contempt is concerned, it ia not to be used for the
-vindication of & judge 08 a person, The reflection that was made in
this particular case was upon the Chief Justice as Chief Justice.

C. J.—This authority does not lay down that such a reflction would
not be a contempt. '

Sir T. B. SBapru—They do give us their idea of what a contempt
may mean. I take my stand upon that expression of opinion of their
Lordships of the Privy Council. I am entitled to ask you to apply
it to the circumstances of this case. Then the proceedings before
Your Lordship cannot go on for the vindication of Your Lordship.
As regards Grey'a case I would isubmit that a decision of the King's
Bench may-be an anthority or may not be sn suthority but 8 decision
of the Privy Counil is bindingon Your Lordships. If I am right in
the interpretation st I «m putting on the jndgment of Privy (‘nuncll
_then you can make use of that summary procedure in India for the
vindication of the administration of justice but not for the vindication

_ofa purticular judge himself,
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€. J.—Supposing it is said that this judge is notoriously corrupt.

Sir T. B. Sapru—That is libel. He can then go to 8 eriminal courg
or to a civil court.

(. J.—Cannot he take proceedings for contempt.

8ir T. B. Sapru—No. The judge represents the majesty of law and
itis right and fair that he should protest the interest of justice, so that
public confidence may not be shaken in the administrations of justice.
But when a judge's perfonality as a judgeis involved, if he does start
proceedings like that, the accused persons start uuder a great disadvan-
tage. But if the judge files a civil action or institutescriminal pro-
ceeding the accused and he are on terms of equality before the court.
The accused is in a position of great disadvantage when he has got to
vappear before the very judge whom he is said to have libelled. That
way be one of the grounds why this summary procedure is discouraged
so far as the vindication of a particular judge is concerned. (Grey's
case was next referred to by Counsel). In this case the question was one
of personal and scurrilous abuse of a judge as a judge. We do not know
what the nature of the contempt exactly was in this particular case,
We must take it that it was a very scurrilous abuse of the judge as 4
judge. Your Lordship as a private-gentleman comes in nowhere. Wo
are concerned with Your Lerdship asa judge su far as these articles
are concerned. If you take the law from the decision of Liord Russell
in this case you must put o generous interpretation upon the language
of your critic and if that ‘lauguage does not necessarily amount to
a sinister suggestion you ought mot to wread anything into
I S0 far as thess two or ithree phrases which are
troubling .Your Lordship's mind are concerned, I shall ask Your
Lordship to read them in the setting in which they occur. At the
present moment it is for my client to ask Your Lordship to apply the
right standard and it is not for Your Lordship to ask him to apply the
tight standard, Ido submit that I am willing to take my stand
apon the law laid down by Mr. Justice Adamiin tht sedition caso.
You must not spell out & contempt in a certain article if it does
not on a general and fair reading of it, lend itself to that construc-
tion.
Their Lordships at this stage rose for lunch.

After lunch ou Tuesday Sir Tej Bahadur Sapru continning
his arguments saidi—
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T invite Your Lordships' attention to 1893 Appeal Cases, page
;38, which is the well known case of the Bahama islands. In this
case Your Joordships will find that Their Lordships of the Privy
Council have not delivered a judgment, but their resolution has
been recorded there and it is treated as judgment. The offending
letter which appeared in the newspaper is printed there and this
was one of the grossest possible cases of contempt. The point for
Your Lordship's consideration arising from this case is that in
judging on the .question whether a particular case amounts tocon-
tempt, you have got to apply your minds to the question as to
whether the administration of justice comes in for any hostile
criticism g0 ss to undermine the confidence of the people in it.
Their Lordships of the Privy Council mske four recommends-
dations. They say that though it might have boen made the subject
'for proceedings for libel, it was not, in the circumstances, calculated
to obstruct or interfers with the course of justice, of the due adminis-
tration of the law, and therefore did not constitute contempt of cort.
I will proceed on the assumption, that some of the remarks made
in these offending articles, which are before Your Lordships, amount
to alibel on Your Lordship. But then you have got to apply 8
further test. It is whether that libel teuds to obstract or interfere
with the course of justice or the due administration of the law aod if
it does, whether it does constitute a contempt of court. Bo far ss
-that is concerned, whatever may be the gravity of the charge agaiust
my client on the question of libel, I submit, you cannot fairly deduce
frem these ariicles that he attemtps to obstruct the general course of
the administration of the law by Your Lordship er by Your Lordship's
colleague. His articles relate to Your Lordship the Chief Justice
and to Your Lordship's conduct in relation to two or three cases
that are mentivned and he says that so far as Your Lordship the
Chief Justice is concerned, you have fallen short of the standard that
he, according to his own judgment, prescribes for the Chief Justice or
the judges of the High Court. Ha does say in so many words repeated-
ly that the High Court is a very valuable mad prized institution
commanding the respect and confidence of the people of this province,
that it did commnad in & nostinted degree the confidence of the people
of the province of Bihar in the time of your distinguished predecessors.
You may regret that he docs. say that the High’ Court does not
" command tha same confidence now, But dves he sy so with & view
to pour ridicule or coulempt upon this wuoble and sacred
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nstitution called the High Court, or is his aim and object that the High
Court should recover what he considers to have been its grea.t‘prestige
Jn former times. Theobject is quite clear, His anxiety is that what-
ever other institutions may suffer in the estimation of the people of
this province, the High Court should not, It is really a sort of cri‘ticism
coupled with an appeal to Your Lordship and T ask Your Lordship to
approach ithe question from that point of view. He maybe right
or he may be wrong but that is his fesling. He thinks that this judgment
and that judgment of Your Lordship tend to shake the confidence of the
people in the High Court. He does not say that the High Court has lost
all confidence, but he says that the High Court does not enjoy the same
confidence, that it did during the time of Sir' Dawson Miller aud Sir
Edward Chamier, that the High Court should keep slive those old
traditions which were a terror to the Executive and which always
applied a corrective to the lower courts, He wants that the administ-
" ration of justice should be absolutely such that it cannot be possibly
doubted by any one in the country. That is the spirit in which it has
been written. No duobt Your Lordships might say that he has eriti-
cised you in language ofa very strong character. If I had to write
that article I would never have used the same langusge. He has
probably written what a number of Editors would write, when they
feel strongly and when they want either to make an appeal to the
person against whom they are writing, or when they want to evoke public
interest in the matter. It would have been quite a different thing
for this man to. say that the High Court which used to be a sacred insti-
tution, one in which the people had absolute confidence and which
they used to treat as a bulwork of their popular liberties is now a
miserable and wretched institution and he would ask the people of
- his province not to have any confidence in it. That would have
been absolutely idefensible, that would have heen an attack Son
the High Court as an institution, that would have gone to undermine
the influence of the High Court, that would have sacked the founda-
tions of justice. Howsoever much you may condemn & man for using -
strong language or impertinent language with regard to a particular
judge, so far as the High Court is concerned, that stands
absolutely as it did before minus that it does not enjoy the same lcon-
fidence. I submit this is a very legitimate criticiam, though it may
be very unpalatable. I make an appesl to Your Lordships to bear
in mind’ that there is a very genuine sentiment to be found in these
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articles. Whatever its other faults might be, so far the Indian Press
has never committed one fault, and that is. that it has drawn a line
in regard fo the High Court. It has never brought the High Court
iuto the arena of controversy, becavse the High Court is a friend
of the people and is a protector of the people, it stands up for the
rights of the peaple against wanton acts of the execntive, That is
the line of the argnment and I submit, if it is possible for Your
Lordship to accept that view, while you may condemu the use of
superlatives or extravagant phrases and words, you cannot possibly
interpret the articles as implying in the least degree any reflection
npou your honour to the effect that you have sold your office to
the sweet will of the Executive. There is no suggestion, I submit,
anywhere directly or indirectly, that you are in leagne with the Exe-
cutive. Nothing can be more derogatory to the position of a judgs,
ixigh or low, than that it -should be snggested that he is not
an independent judge. But to say that a judge has gone
wrong or that he has given a judgment which has offended public
conscience or disappointed public expectations is merely to challenge his
intellectual capacity snd not the performance of his high office on ‘the
ground of want of fairness or lack of impartiallity. I make that
" distinction. There is no attempt to call in question Your Lordship's
integrity a8 Chief Justice. One single pharase taken by itself may
be objectionable. But you must take it in the seiting in which it
appears and bear in mind the line of argument which that man is
putting forward and the. point of view from which he is writing.
While you may condeman the jndividual phrases, you cannot condemn
the object that he has in view. His objective is that the High Court
should continue to enjoy the same prestige that it did before. That
cannot amount to contempt, because it does not obstruct the administra-
tion of justice or interfere with the course of justice or with the due
admiuistration of the law. On the contrary, he is anxious that justice
should be promoted and that the administration of the law should go
on as before. All that you can say is that he bas taken o wrung view
in regard to particular issues. He is not geuweralising with regard to
th High | Court or even with regard to Your Lordship generally.
His observationsare limited to these two or three cases and from them
be draws his inference. I say these articles amount to a very sovere
criticism, but they do wot amount fo coutempt. You cannot read
that intention faitly into these articles. I do most emphatically but
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most regpectfully say that nothing was further from his intention
than to throw ridicule upon Your Lordship.

Mr. Justico Kulwant Sshay—TI take it yourplen is that the articles
donot ¢dnstitue contempt and no contempt was intended.

Sir T B. Sapru—This is exactly my case. :
Mr. Justice Kulwant Sahay—Then why does not your client 8y 80,

" 8ir T. B, Sapra—My client says 80 through me, Iam here to
speak for my client,

Mr. Justice Kulwant Sahay—Could not there be a word of regret
for certain passages that occur?

Sir T. B. Stipru—-My client maintains that the articles do not mean
contempt. Ifhe felt that he had been guilty he would have certainly
expressed regret. But when he holds that he wrote them in exercise

. of his public duty and what he wrote did not amount to contempt he
declines to express any regret.

C.J.—Bupposing we hold that the offect of thess urtlcles is to

pour ridiculo upon one of the Judges of this court, what action should
you take?

.Sir T. B. Sapru—My' client feels that it cannob have that effect.
Then my client would say I am sorry for your holding that view.

C.J~Yousare sorry for such an mterpretatlon not for the ex-
pressson of your view,

_ Bir T B. Bapru—If he felt that he really had brought Your Lnrd-
ship into contempt, he would be prepared to express his regret, but
he has & very strong feeling that he wrote this in the discharge of
a public duty, That may be a misconceived opinion of his, but so
long a8 be did what be thought to bein the interest of the High
Court and in the intorest of the people. he has no regret to ex
press for writing these articles, I don't say that T have committed
contempt and if I have committed contempt then I shall be pre-
pured to express regret. But as I hold thet I have not com-
mitted contempt I decline to express any regret.

(Counsel then referred the Court to 1922, I, Chancery Division
page 276). Tn the course of Your Lordship's observations yesterday,
you were plensed to observe thet he had been guilty of misrepre-
sentation. Now I will proceed on the agsumption that there was
misrepresentation of one particular portion, of the judgment. Iw'il
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beg Your Lordship to analyse and see what is the misrepresanta-

tion and what can be the object of misrepresentation, Take for

instance the Sati case. The misrepresentation which was ‘mid to

have been made with regard to that judgment of Your Lordship

related to the plot and my learned friend Pandit Motilal argued

before Your Lordship that the word 'plot' in the opinion of this

man meant one thing and then he went on to say that Jagdeohad .
- unjustifiably been convicted because while Your Lordship said that

you were not certain but you believed only that he was guilty and
that he should get & certain term of imprisonment.

So far as that misrepresentation is concerned I submit to Your
Lordship that the whole object of this man wes to point out that -
upon the evidence in the case and upon Your Lordship's expressimi
that you were not certain though yon believed him to be guilty,
this men ought not to have been convicted. That part of Your
Lordship's judgment is one which, in the absence of any statement
such as that which was made by Your Lordship, might very well
have led any one into believing that what Your Lordship meaut -
was that he was not in one particular plot’ and that you were not
certain but that you had s sort of moral belief. It is enough that .
there was a possibility of misunderstanding, If there was a possibi-
lity of misunderstanding and if he acted upon that possibility and
then said that the man should not have been capvicted, be only -
criticised your judgment. How does it affect Your Lordship's repu-
tation in the eyes of the people of this province # It only shows that this
man thonght that you had gone wrong just as any man might thinkiabout
any learned judge that he had gone wrong, although in truth he has
.not gone wrong. Yoo can say in the case of that critic that he has
misunderstood and the judge may say that this man has not applied
his mind intelligently. But does that involve Your Lordship really
in & loss of that reputation which would affect your position on the
bench? I respectfully submit it does not. The charge of my client
is that Your Lordship's judgment has beea slipshod,if I may use that
_word. Supposing Your Lordship delivered a judgment of 60 pl;[{el on
some question of fact or law.suveiees

C. J-—Not unusual, ]

8ir T. B. Supru—Even then romebody might sny that this judgment
does not strike him a8 beiug very sound and ho thinks that the Cheif
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Justice has gone hopelessly wrongly in applying the law. That is a sort of
eriticism which every judge must be prepared to accept. It would be'
quite a different thing if along with that criticism he  intended to
imply that the judge bad gone wrong dehberately with a view to

prostitute ]ustlce
TN

C J.—Or to prostxtute hls office.

Sir T. B. Sapra—But the utmost you can say is- ‘that elther thxs
man has not the capacity -to understand your ]udgmeut or has not got/
the necessary intelligence or that he has done you ‘some thmo less’
than justice so far as your judgment is concerned. ‘Howsoever you
may examine these cases; there is one simple proposition which' emerges
from them. A mere attack upon & judge is' not enough. -There must
be along with that attack . a suggestion or imputation of somethmg
lackiog in integrity. That is a very comprehenswe word.

C J—Suchas that the judge "does nob consider the authoutnes
cited to  him.* It saxd that Mr. Smhas arguments were not con-
sidered, - ¢ - . . ©, ‘ o ‘ L

Sir T. B. Sapru—You moy read the article ffohf one end to
the other and you will not find ‘ariy refereuoe to what happened actua.lly
in court, :

C.J.~You take the judgment and make no. enqun'y as “to the
trial, '

Sir T. B. Sapru—Ths iudgment,in -4 particular cose is the last
exprossion of the working of the uind of 4 judge. Suppose, some-
body in Madras read  Your Lordship’s judgment and griticised  it.
With all respect to Your Lordship, I think, it would be teo much to
expeot that the Madras ]oumnlmt should not undertake to. eriticise
Your Lordsh1ps judgroent untll he has travelled all ‘the way from:
South India to Bihar, made enqumes nd inspected the records in
the case.  He must take the judgment as it ds, The judgment em«
hodies the final conclusions of the ]udge and the cntmlsm is baged
onyour conclusions, He says: Ishould have expected in ordinary
cireumstances some reference to the authorities that were cited, He
does not say that the learned Chief Justice did not heat Mr. Siohg or
that he stopped Mr. Sinha's arguments. He says that it does not eppear
to him that the Chief Justice has given proper weight to the arguments
of the counsel, I submit thet would be a perfectly fair criticiom -
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and you would not impose a further obligation upon s writer in the
press that he must pay a vigit to the High Court before he criticises
a judgment or that he must make a reference to the judge himself
a8 to what he meant by a particular phrase. ' If he takes your cri-
ticism asit is and does ecriticise it yon may say that the eriticism i
bad but you can'tsay that by that criticism be has misrepresen-
ted the proceedings. The words that he nsed are: “It does not
appear” and “there is no clug in the jodgment.” These are
the words you find in two different newspapers—the “Searchlight”
and the “Forward”, Therefore I submit thatif Your Lordship can
put two iuterpretations upon the conduct of my client, ome of
which is consistent with jmnocence and the other which is con
gistent with guilt, then in the absence of any overwhelming con-
siderations to the contrary, it is ouly fair that that interpretation
should be pot upon his conduct which is consistent with innocenoe
and which, T submit, would also be consistent With the dignity of
this court because it remained sbsolutely unaffected. )

C. J—Supposing be used an expression which may be innooeutj
but which is capable of an outrageous interpretation.

Sir T. B. Sapri—So far as lLibel is concerved, it is the repu--
tation of one single judge which is ab stake there. Bo far as con-!
tempt is cencerned, it is the reputation of the conrt which is.
concerned. '

C. J~Is it not libellons to say that Sir Tej Bahadur sapm
prostitutes his position a8 an advocate ?

Sir T. B. Sapra—So far as libel is coucerned, probably T will
take out & writ for libel. But is that the case here ? If any-
body says that T prostitute my position as an advocate, there is
some sort of innudendo.

C. J—Is it not the wame thing when he says that the judye
prostitutes his position?

Sir T. B. Sapro—Thers is & ressoning attached to #. The
strength of the words does not matter, what you have got to sce
is the idea comveyed by those words iu the particular sentence in
which they occur. 4

(Counsel then referred to the Marmaduke Pickthall's case—47
Bombay page 107) Taking the womt possible view of the matter with
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tegard to the Sati case, the eriticism of the “Searchlight” amounts
to this, that Your Lordship's judgment was wrong. Similarly, tha
eriticism with regard to the judgment of Jagat Narayan Lal's case,
Let us assume that he does insinuate or euggest ignorance of law
on Your Lordship's part. All that would not amount to any con-
tempt. The whole question therefore is whether Your Lordship's
judgment lent itself to that oriticism,

C.J—He must make enquires and come to sn honest conclusion.

8ir T. B, Sapra—He has no legal obligation to make an euquiry
outside your judgment. . He takes your judgment as your final verdict.
(. J.—If he does, he must take the consequences.

Sir T. B. Sapru—From whom should he enquire?
- C. J.~He may enquu'e from court,

Sir T. B, 8aprn—1I1 is an acoident that he happens to'be at Patna,
He might have been at Madras. That he should make an 'enquiry
is 4 proposition which I very respectfully contest as a matter of law
pure and gimple, It is no bosiness of his to ask anybody else what
the Chief Justice meant by one phrase or another. I say that the
judgment of Your Lordships in the Saii case leuds itself to such
criticism in the absence of any such statement as Your Lordship was
pleased to make ‘yesterday when my distingnished friend, Pandit
Motilal Nehru, was addressing Your Lordships. ’ Similarly with regard
to the judgment in the Jagat Narayan Lal's case, Your Lordship’s judg-
ment is a gelf sufficient jndgment. Whether it is good or bad, is a diffe.
rent question. A man who looks at that judgment may feel he is ready
1o criticise that judgment. I submit, he need not do anything more than
read your judgment, unless Your Lordship lays down ss s matter of
law that when a judgment creates some confusion in the.mind of a man,
it is his duty to make proper enquiries. Then you would bave to prescri-
be the limit and the source of that enquiry. That would be extending the
scope of the duty of an editor beyond any warranted limits and extend-
ing the jurisdiction of contempt. Contempt may include libel, but it is
not the same thing as libel, In the case of lihel, the matter goes be-

fore a third person. But in the case of contempt the matier goes before
the very judge who has been criticised or libelled and that makes a
great deal of differeace in the working out of the machinery. The
law ought not tobe astute to spell out contempt where it is pos-
aiblev to place a different interpretation upon o fair reading of the
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article, I submit it s possible to hold that there was very strong
criticism of one aspect of Your Lordship's judgment. In the absence
of any imputation being made as to your integrity and ndependence
83 a judge all that it comes to is this, that you are not exercising
proper control by the manner of judgmsnts that you are giving
over the subordinate courts. In that way my clieat says that the
Position is not very sound and I do protest against it and I do hope
that the High Court will regain the prestige thst it did enjoy in
the time of Sir Dawson Miller and Sir Edward Chamier. To express
an opinion like that may be very unpleasant and andesirable, but
everything unpleasant and undesirable cannot be treated as contempt.

Mr. Justice Fazl Ali—Before you sit down, I would like to ask
a question. I am still troubled somewhat by the article which
appeared in “Forward” which has been reproduced in the “Searchlight”
and I wish you would satisfy me, if you can, not that T have made up
wy mind one way or the other. Iam still open to conviction. In
the same article there is a suggestion that o judge of this court is an
imperialist and a a propagandist and that he has prostituted his posi-
tion as ajudge. Now, if you consider all these expressions, do they or
do they notamount to a reflection on the judicial integrity of the
judge as 3 judge?

Sir T, B. Sapru—My submission tis that they do net imply any
reflection upon the judicial integrity of the judge. They do imply
a reflection npon certain exira-judicis) remarks which that learned judge
has made in the course of the judgment and which the critic says
ought not to find a place in the judgmeut. If in any political case
which comes up before Your Lordship you express any opinion,
howsoever sound it may be, it is always open to an outsider to say—I
wanted Your Lornship's judgment. I do not want Your Lordship's
political philosophy. Here the writer quotes the very seutencs
from which he deduces the inference that the learned Chief Justico
travelled outside his proper function as a judge and he finds somethiug
to say in favour of the system of Government that prevails. The
word ‘imperialist' by itself is not & word of reproach. There would
be many people both in this country and in England who would rather
feel proud 'of being imprerialists. I know it is sometimes used
in a repronchful seuse. What he is saying i this, that there are
sentences in the judgment which really amount to a praise of the
system of Glovernment that prevails in this country at the present
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moment, We don't want you to say that howsoever good' the
Government might be, men of the type of Babu Jagat Narayan Lal are
bound to arise. % ’

Mr. Justice Fazl Ali—How can you say that the juﬂge by saying
this was doing a bit of propaganda and was prostitating his position
asa judge? . ’

Sir T. B. Sapra—The sentencéis “His Lordship thought fit to
utilise his position for doing a bit of propaganda in favour of
British imperialism”. It does not say that he prostituted his posi-
tion. because he was a judge. The writer says that. he had no
business to introdues these political ideas there to which' he took
objection. This is to be divorced from the rest of the judgment.
He takes objection to the extra judicial portion of the. judgment.
Your Lordship bas made a reference to the fact that persons of the
type of Jagat Narain Lal are bound to arise in any system of
Goverument, tyrannical or benign. That may be a wrong view of
Imperialism but its connection with benign Government exists. What
was passing really in the mind of this critic ? Here is 2 min who
stood charged with an offence of sedition before Your Lordship the
Chief Justice. The suggestion i3 that you are puitingin a word
of praise for the Goverument in your judgment in the case,

. C. J.—How is it propaganda ?

Sir T. B. Sapra—The British Government in India is an ex-
pression of Imperialism. - By Your Lordship making those observa-
tions which imply a praise of the British Government, you are
doing a litle bit of propaganda. I will put myself in the position
of the writer and I will tell you what is passing in his mind. The
process of reasoning is this, Here is this man Jaga;t Narain Lal who
has charged the subordinates of Government with fomenting com.
manal trouble between Hindos and Muslims. The more the people‘
are divided the greater will be the  strength of the foreign
Government. The learned Chief Justice finds an excuse for
the British Government, says the writer. This idea has been
snggested tome by the use of the word tyrannical or benign.
That is the way in which his mind works. It does not
mean that Your Lordship has left the bench and joined a political
party and is doiug propaganda at the expenseof your duty as ajudge.
How can that mean that beeause you are doing some British propa-
ganda, therefore you are abusing your position as a judge in regard
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have your own view on politics, but that does not matter at all.
‘What he is saying is this—we don't want you to express any such
views. Theleis mno auggestion of conscious bias there. The sug-
gestion isonly this that so far as the Government is concerned you
snggest that it is 8 benign Government and although the Governwent
isabenign Government it is inevitable that men -of the type ‘of Jagat
Narain Lal should exist and should arise because there is 'something
pecaliar about their mentality, _
. C. J:—A judge may say- that this kind of evideuce is constantly
found and it is very difficult to put astop to it '
.~ Bir T.B. Sapra—The reference to British Imperialism was pro-
voked by your reference to the- tyraunical or benign form of govern-
meat. The suggestion is not that if there is a disposition to chal-
lenge the acts of policy of the government itis due to political con-
ditions, but the suggestion in your judgment is this, however,
tyrannical ‘or benign the goverument, such type of mind must
always be found. l

. C. J—Such type of mind means au opinion of this character.

8ir T, B. Sapru—These words. “political conditions’ and the refer-
reoce totyrannical or benign form of government have suggested
this line of thought. D .

SIB SULTAN AHMAD

After Sir Tej Bahadur had finished, Sir Sultan Ahmad addressed
the court as follows:—

The whole ease has .been argued before Your Lordships by my
learned friends 5o exhaustively that I will vot take np much of Your
Lordships’ time. Yet I feel that in the discharge of my duties in this
matter, I will have to deal with the articles once again in the light of
the criticisms that have beeu levelled ngainst Your Lordship's judgments
and observations and also in the light of the defence that has heen
taken up by my learned friends so far as the articles in question aro
conceraed. All of us are now agreed on one point, that Your Lordships
bave jurisdiction to deal with these writings summarily us Your
.Lordships are doing. The second point on which there should he
agresment is that Your Lordships should, in considering the articles,
give every benefit which can be reasouably given to the writer of the

]
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articles. ~ I respectfully submit that even if you do so there can be
only one conclusion, and that is that whatever the definition of
contempt may be they come within the law of contempt as I understand
it, What does contempt mean? It my mean “any act done or writing
published which may be calculated to bring a Court or & Judge of the
Court into contempt, or to lower its authority." Or, if you take
another definition in another case decided in the Caleutta High Court,
(21 Caleutta Weekly Notes—"Patrika” case) “it is scandalous
attacks upon judges calculated to cause obstruction of public justice,
costitute contempt.”™ Or, if Your Lordships take the definition given
by the Calcutta High Court in Surendra Nath Banerji's case,
(10 Caleutta) “that if an editor of a paper denounces a judge to the
Indian public as utterly unworthy to hold his high offics, it is
contempt”, I submit with confidence that Your Lordships
cannot  but come to  the conclusion  that these articles
fall within these definitions. The attacks are scandalous
and are such which are caleulated to lower the  dignity
of the court as a court. They are defamatory; the attacks are with-
out the slightest foundation and thers are no facts to support these
attacks, If I succeed in establishing my contention, I submit that
all the requirements of the law or the authorities dealing with the
question of contempt will be fully satisfied. I have drafted an
article of my own and I propose to ask my learned friends to say
whether this article constitutes contempt of Court. I willgive them
a copy and invite their opinion,

Sir T. B. Sapra—I can't give my opinion without payment.
(Laughter).

Pandit Motilal Nehru—You wmust give us a cheque along with
your article. (Renewed Laughter.)

Sir Sultan Ahmad—S8everally and jointly, these passages not
only amount to contempt, but if any strouger “expression could be
used I should certainly use that expression. I will show to Your
Lordships that all these writings are absolutely false and without
foundation. If T show that even my learned friends wounld agree
that it is contempt of court. The article written Ly me is as follows:

o . v . . . e .

The Chief Justice sitting in a Division Boneh and with the
concurrence of his colleagues has been administering criminal jos.
tice in such a manner that public confidence has hecu disappearing
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and the High Court ‘has been losing its rightful position as the
polladium of people’s rights aud liberties and the life and liberty
of the subjects are in great peril. He ignores arguments aud
sentences men to seven years' rigorous jmprisoument when he is
ot cevtain of their guilt. He does not observe the elementary
principle of presumption of the innocence of the accused.seesseess 'ote.

This is my reading of all the articles which are the subject
matter of discussion hefore Your Lordships. My learned friends
are perfectly entitled to say that I had taken passages from di-
flerent articles without the éetting. But I have been exceedingly
fair to them. With the setting the result would be much more
serions than withont the setting. All these passages do not
appear in one sporadic article. It is not one article which has
been written in 8 hurry; it has taken weeks in a series of
articles to substantiate the points that Your Lordships find put in
oue place here. The writer of the different articles has taken great
pains to show how the criminal administration in this Court has been
suffering, how the confidence of the people has been disappesring and
how the Chief Justice has convicted 2 man when he was not certain
of his guilt and how the life and liberty of the people are in great
peril. He says it is & new menace which must be resisted.

I propose to show that every single passage which I have quoted
here ia without the slightest foundatibn, It is not a fact that the
Chief Justice has ignored arguments. It is absolutely unfounded that
be has refused to consider the authorities cited before him. It is
absolutely false that he has sentenced snybody to seven years or even to
two days rigorous imprisonment when he is not certain of hislywilt. It .
is not a fact that he has not observed the elementary principle of pre-
sumption of iunocence of the accused. He has not declared that every
one in this part of the world is a habitual liar. I will show that there
in no foundation for the remarks which were made inan article repro-
duced from some other paper in the conutry, that the Chief Justice
prostituted his high and privileged position and has shown hin pre-
ference to the Imperinlists. I will show that every wingle Ipassage is
absolutely false and without foundation. What would e the effect of
such unfounded statements made in u series of articles which have
absolutely uothing to support them. I will show to Your Lurdships
that this has been deliberately done with one snd ouly one object in

]
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view. The judgment of Your Lordship in a case, does not suit the
writer of these articles and therefore he must discredit you. I shall
now try as far as I can to deal with the various submissions that have
been made on the different articles by my learned friends,

“Now the most curious part of the judgment of the High Court
is that it has convicted the accused persons of an offence with which
they were not charged.” The point which T submit to Your Lordship
in connection with the Sati case is this. Itis absolutely unfounded
that Your Lordships gave a man a sentence of 7 years' rigorous
imprisonment when you were not certain of his guilt, that yon did
not observe the elementary principle of presumption of the innocence
of the accused, and thirdly that you convicted the men of an offence
with which they were never charged. The accused were charged '
under section 306 read with section 107 LP. C. It was 3 cage of
abetment of suicide. The Jury gave averdict of not éuilty. Your
Lordships after considering the evidence in the case came to the
conclusion that the accused should be convieted. They were then
convicted of the offence with which they were charged and sentenced
to various terms of imprisonment, the maximum sentence being
ten years, From what materisl does the accused say that Your
Lordships were pleased to convict the accused persons in that case of
an offence with which they were not charged. There is no foundation
for it in the judgment and I caunot conceive how he came to mention
that. Every single passage in the summary I have made is absolutely
false and without any foundation.

Mr. Justice Fazl Ali—The argument advanced ou the other side 18
that when the sentences were passed the section was not mentioned
and that there are some passages which indicate that ¢

' . he judges thought
that it is really a case of murder. :

8ir Sultan Ahmad—TI am fiest of all dealing with the facts as atated
in the judzment and Lam at present ’howing to Your ‘Lordghips that
the assertion in the article that Your Liordships held that Yyou believed and
that you were not cer_baiu of his guilt and yet sentenced him to seven
years' rigorous imprisonment is absolutely false. From what heg the
aceused deduced that Your Yordships do not know the elementary
principle of presumption of innocence of the accused ¥ "To say that
Your Lordships sitting here as a Court convict an accused person

of an offence with which he is not charged aud that YOU senm
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tence him when you were not certain of his goilt shows that in
the opinion of tlle writer Your Lordship ‘is not worthy of the
position that you are ‘occupying. There was nothing more than
this untroe statement of facts. Would not that be a matter which
would come within the law of contempt? The Chief Justice of
the High Court not showing the elementary principle of the pre-

sumption of the innocence of the accused, convicting a man aboub
whose guilt he is uncertain and sentencing him to seven years and
convicting people on a charge not framed sgainst them—would not
these statements, made without any justification, bring into public
contempt Your Lordship as a Judge of the High Court? If the
article is caleulated to bring about that-result there is no defence
to this proceeding. If the matter stood only on those few facts
Your Lordship’s order calling upon him to show cause would be
absolutely justifiable. My learned friends said that the accused
may not have been convicted legally for murder, but the
effect of the article is that you have found them guilty of
morder or abetment of murder and consequently you have
held that Jagdeo is not guilty of abetment of murder as he
was not in the plot. What is thisplot? A mere reading of the
judgment will show that the ease for the Crown was thut all of them
were guilty of abetment of suicide. Itis immaterial how the fire be-
gan, whether it was miraculous or whether it was iguited by a purticular
individual.  Your Lordships say in the judgment—"we find, however,
that the Pandeys are guilty of a deliberate platin order to hoodwink
the girl aud every body thought that the fire came in a miraculous
manner”, That was the plot and Your Lordships say that you are
not certain that Jil.ude() was in this plot also and therefore Your
Lordships say that you will deal with him a little more leniently than
with others, There is no fovndatian for the assertion that in the
judgment Your Lordship hastisaid that he was not gutlty of the offence
with which he was charged. The ouly question was whether he was
also a party to the plot of the Pandeys whereby they wanted to show
that the ignition was miraculovs, For the purpose of reducing his
sentence, Your Lordships came to the conclusion that he was nol in
this couspiracy.  Asregards the otber point whether Your Lordships,
as a matter of fact, came to the coucdudion that the Pandeys were
Tegally guilly  of murder, there is no foundation in the judement at
all, It iy quite opento s judge to say that thee people me guilty of
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a graver offence than abetment of suicide, but it is qul’r.e a different tlnng
to say that Your Lordships have found them guilty of murder aud'
convicted them of anoffence w1th which they were not charged.

‘ot

. At this stage the Court adjourned till Wednesday.

On Wednesday Sir" Sultan Ahmad. ‘oontiuuing~ his address
said>— . ' o '

Last evening I was making my submxssxon on the - three
passages in the issues of July 18th, July 20th and July 22nd. I
had picked out three passages and T ventured to submit that they
were actually false. Nelther did Your Lordslnps in your ]udgment
conviet the accnsed persous of an offence with wluch they were
not charged nor did you in your judgment say that you believed
but were ' nob certain that an accused did oot corumit the offence
and yet you convicted him and ‘sentenced him to soven years,
Nor did yon forget the elementary principles 6f the presumption
of innocence of an accused. I attempted to show that these state-
ments were false and I submit 4hat it can not be seriously con-
tended that this would not be . contempt. If as. s matter of fact,
you were guilty of haviog done what is attributed to you could
it be mid that yon lare worthy of the high position which you
oceupy ? I submit this would definitely come under the definition
of contempt given by Chief Justice Garthin the case of Surendra
Nath Banerji. I have alsodealt with the second part of the argument
of my friends that after all is said and doue you in fact held that these
people were gmlty of ourderand therefore there was justifieation for
aaying io the article that the Court had convicted the accused persous of
an oﬁgnpe with which they were not charged. Even if you had snid in
your judgment anywhere that these people were guilﬂj of murder
even that would not justify the remark that you had convicted the
accused persons of an offence with which théy were not -charged.
Secondly, as 8 matter of fact, thronghont the judgment you made it
perfeotly clear what the offence with which the accused were oharged
was and what was the actnal deed done by the various classes of the
acensed. Ome has simply to read the judgment to find out what g
distinction you have 'made with respect to the part played by the
accused other than the Pandeys,
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. C. J.—Ti may hardly be necessary for you to deal at length with
thatcase. What you have stated upto the present, that is to say that
we were accused of convicting a man of an offence with which he was not
charged is, we think, clear. We'think there is a possibility that upon
the wording of the judgment looking at it alone and without any care
taken to enquire into the matter that it may be possible that 8 per-
son might be misled by the expression used, the doubt may arise us
to whether he was in the ‘plot. Itis a possibility witha person of
not very high-intellect and examining the matter without taking any
trouble. Therefore I think we hardly want to hear you at length
upon that,

Sir 8. Ahmad—Then I will leavethat. Igo to the other case of
Jagat Narain Lal. I takib that you do uot desire that TIshould take
up your téme with the third article on the Barb Sati case.

C.‘J;-Itlis the next article to our mind which seems to call for
some comment Which you may care to make. .~

Sir 8, Ahmad—Yes, The article of the 20th July. I apologise
toyou if I am a litte long over this article becamse it needs
very careful consideration. But beFore I look into the nrticle itself I
should like you to just refer to your judgment. As four of you were not
parties to that judgment T will just explain shortly what the case
wag about. The accosed Jagat Narain Lal was charged with writing
a seditious article in his paper called the “Mahabir". The evidenco
in the case consisted of the oral evidence of the trauslator who
had translated the document and the docameut itself. This was
practically the whole evidence apart from the formal evidence of
the complainant, the Police Sub-Inspector. The nccused had been
convicted by the City Sub-divisional Officer of Patna. My learued
friend Mr. Siuha appeared for the appellant in the appeal and 1
bhad the honour to appear on behalf of the Crown. Of course any
argument advanced by Mr. Sinha was bound to be learned and
able. The case it+elf was a very simple one, on construction of the
article itself, whether it amounted to sedition. As regards the law,
my friend referred to various judgments, not only the Full Beich
decision of the Caleutta High Court in the “Bangubasi” case but the
decisions of the Allashabad and  Bombay Courts (in the Tilak caxe) to
show what the meaning of disaffection wasand also thut the article a9
8 whole should be considered aud “that the Crown should not be allowed
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to pick out a few passiges here and there. That was the whole
argument on law and then my friend read the article and made his
submissions upou the article itself, His whole argument was that
there was no attempt to cause any dissatisfaction or disaffection against
* the Government constituted as a Government but thab it may have
been' an article which caused dissatisfaction agninst the conduct
of certain officials by which the Goverument i carried on. So
far 23 the law was concerued, I accepted every word that my
friend said, and you pointed out to Mr. Sinha that there was no
quarrel about the law and that it was exactly as my friend
had put it because after those decisions there was an amendmeut
of the Penal Code and you will find that section
124-A has been brought into line with the decisions in those
cases. No new law was enunciated but valy the section was made
alittle clearer. After the amendment of the Penal Code there was
no difference of opinion as regards the law. Therefore all of us were
agreed including the Court as regards the law which was applicable to
such cases. As regards the construction of the document itself it had
been construed by the trial Court. That came up here in appeal and

you construed the document in your judgment and held that it was
seditious.

C. J.—We agreed with the canons of constructionlaid down by Mr,
Sinha in his argament,

Bir 8. Ahmad—Entively, There was no doubt ebontit. You accep-
ted the canons of luterpretation, In view of the nature of the case and
of the argunients advanced, let us see whether you have not got all that

you would expect in & judgment of this character. Will you please
turn to page 21.

Tazl Ali, J.—T think it will be fair to the accused if you confine your-

sclf only to the judgment. We cannot assume that he knew about the
argument,

Sir §. Ahmad—I shall show that he fully knew. Hesays that an
able argument was advanced by Mr. Sinha and that authorities were
cited. He must have been here in Court.

C.J.—And a full report of Mr. Sinha's argument appeared in his
paper.
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Sir 8. Ahmad—Yes. Would you kindly turn to the judgment
itself. DMr. Sinha's argument is given there and is aceepted Dby the
Court. I am drawing your attention to the judgment to show that
there is full decision upon the case. (Reads) "It isan attack upon
the Government” ete. Can it be said that you did not consider the
construction placed upon the article by Mr. Sinha on behalf of the
accused 7 Does that show that you shut your eyes and said I ‘ignore
the arguments I refuse to consider the authorities and I hold that the
accused is guilty." Does not this very sentence clearly show that full
consideration was paid tn the argument advanced by Counsel? Further:
“This case cannot for one moment” ete. That was the gravamen of
the argument of Mr. Sinha that you must construe the article as a
whole, you could not take out passages here and there and say an
offence under section 124-A has been committed, Then (reads) “As
Mr. Sinha poluts out etc.........foolish writer”. What more would
one write unless one wanted to write a needlessly more eluborale
judgment than this. Mr. Siaha advaneed an argament on law and we
entirely agreed with him, Your Lordship said so in your judgent.
Is it not enough to say that Mr, Sinha argues that the article must
be cunsidered as a whole and one has no business to pick out
passages  here and  there and you entirely agree? You
must remember that your deaision was a decision of the High
Court as an Appellate Court. After going through the conclusions
arrived at by the lower Court, aiid after hearing Mr. Sinha, as the
judgment itself shows you came to the conclusion that the article
in question came under the purview of the law. You will also re-
member, that section 424 of the Code of Criminal Procedure rmayx
that so far as judyments are concerned while the lower Court must
necessarily give reasons for their conclusions in their judgments you
are not by the express language of the Code absolutely liable todo
s0. As arule you do cousider all the arguments and give your
reasons but it wmust be remembered that seetion 424 Cr. P. C. pro-
vides. (Reads the section).  “Other than  the High Court™ you will
observe these words,  Therefore seetion 367 Cr. P. Code which lays
a certuin linbility on a lower Court for writing out a judament giving
full reasens does not expressly apply to you.  The question whether
your judgment should be considered by any rule of  thamb s im-
mterial that under the circwnstances of the case there eonld Lo no ofher

julament i the judament s we find it. It muy be that some of you
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might have .written a iﬁ&gﬁlent of a few pages more'. "[_hé question)
however is, whether thé judgﬁleﬁt i8 not as full a8 the facts of the case
and the arguments advanced, requu'ed What were the reqmrements?
On the question of law there was complete agreement that the article
‘st be considered as a whole, and there is a finding to that effect which
is perfectly clear. I will not' forget to make my submissions upon the
words “silly little man™ or “foolish writer” or “insignificant paper”. In
my submission far from using any insulting language a. fair reading of
the article. would show that these words were used for the benefit of

the acénsed. Tt was not- only 2 question of conviction, There Was
also a question of sentence involved in the appeal and your remarks were
intended to show that I should not attach greater 1mportanoe
to the case than the sentence passed Justlﬁed. There was
nothing of ineult to the writer. I should think (it is not my
language) that this sentence was used not for the purposé of degrading
him, nor for the purpose of showing that he was a man who by birth
was an idiot or auythmg like that but to show that it was an mslgmﬁ-
cant paper and that the article wag written by a foolish man and it
ghould not be taken too serionsly as I attempted to show in my
sobmissions to the Court at the time.. I submit that if the editor
of au article tries to read into these words any studied insult to the
accused e is wholly unjustified but on that I will not address you
further and will come to the article itself, Please tura to the followmg
passage. (Reads) “we say nothing,......live” One eannot help enquir-
ing from the editor as to what he really meant by saying that
conviction must be expecteda.s amntter of courss under the system
in which we live. What is that gystem which results “as & matter of
course” in a conviction under section 124-A? Does not that reflect upon
the integrity of the Court ? The law has been laid down in the Penal Code
and if I may say so, your duty is tointerpret thelaw as you findit. Why .
conviction as amatier of course ? If - the article cannot come under
section 124-A surelv there will not be & conviction. . There is & sting
behind these words and I submit that you will have to. uphold the
dignity of your own Court and sey that no conviction can be had
as a matter of course befure you. It will ouly be when there is
either sufficient evidence or where the article itself on the face of
it constitutes the offence of sedition. I submit that there is o de-
cided sting behind this passagg'nnd that is consistent with what
follows. {Reads) “But the tone and the temper............Patna High
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Court.” Then Again “For the thing epeaks for itself”. That clearly
shows that he had full information as to. the proceedings in Court.
Now 28 regards the long aud learnel argument. (Reads) “But the
learned Chief Justice does not appear to bave given &

.

cursory  consideration to the arguments and disposed of
the whole case practically in a single sentence”, Is it fair to say?
Is it fairto say that the whole of the argument has been dealt with in
one sentence? Yog had agreed with Mr. Sinha on the question of law. '
Then (reads): “Now the law of sedition is 8o framed..sessesesssrn.Govern
ment”. “But the safety of the subject lies.uvervanesn20 years ago™ I bave
no objection to that. Certainly in every case there may be a rule of law
and rule of prudence 1aid down by you but what follows. “Where no .
such pradence is shown by the tribunal the form of law becomes an
engine of oppression and it is our clear duty to speak out.” Does not
that meap by necessary implication that that prudencs which ought tobe
exercised by you in interpreting and applying the law has not been applied
by yon and that thereforethe form of law will become auengive of
oppression? I donot see how these words can be justified, It is not

“that I am asking you to pick ont passages here aud there but I am
reading the article as a whole and T'submit respectfully that the whole
of itis nothing but a serions ‘attempt to scandalise this Court, Then
next: “The judgment begins.........” Then “to say the least of it”
This passage is taken 1s offering an insult to the accused. I submit
that if you had on the evidence (if thers had been any evidence) and
on the writing itself coms to the conclusion that he was s knave you
wonld bave been perfectly justified in saying eo in the julgment aud
then inficted that punishment wlch would be consistent with that
finding. But I submit that in this judgment yoo clearly say—
far from saying that he is 8 knave—that he is a willy little fool. -
1 do not see where the insult comes in.  Then Reads: "It did
not seem to strike the Chief Jostice.....escssseosersnss”  That

. isa question of opinion. He might say you could inflict one
‘month or 8 year imprisonment. ' Then the next passage that I
want you to consider is “But an’ enormity of this kind from a
judge”. “Enormity’ I take it mcans come sort of crime or wicked-
ness. Otherwise I do not know what 'this word means. It rocma
to me that “enormity of this kind” suggestes something more seriouy
than simply an ervor of iudumerlt. The natrual mesaning would be
either a crime or wickedness of this kind—uxe any word you like=—



from a judge who does not feel the horror of sentencing a man to
seven years rigorous imprisonment when he is not certain of his guilt.
Then “A judge who does not observe the elementary principles of crimi-
-nal jurisprudence....sees...s0bject-matter of the charge for sedition.”
"AllthatT can say is that ifthe writer had said you were acting in the
same manner as Jeffries did there would not have been much difference
betweenthat and this. Isitin keeping with the dignity of the Court
if you donot know the elementary principles of of law, the elementary
principles of the presumption of the innocence of the accused? If you do
not kuow these elementary principles surely his view isthat the Court is
1ot fit to administer criminal law. T sabmit that if the law of contempt
can be made use of at the present moment this article certainly comes
within the purview of that law. Then "But it is indeed lamentable
....principles of law”. Before I gofurtherI will make my sub-
mission upon the argument advanced by Sir Tej Bahadur Sapru upon
these two paragraphs. His submission was that after all is said and
done he is referring to you as a supervisory body as an appellate
Court that has to keep watch over the work done by the lower
judiciary and you have to set an example to the Subordiuate judiciary
by giving full consideration to arguments advanced in cases and also by
writing out long and good judgments and by rememberiug elementary
principles of law aod the presumption of the innocence of the
accused and that people must not be convicted about whose guilt you
are not certain. This is said to be a lecture to you for the benefit
of the subordinate judiciary wultimately but firstly for your own
benefit so that when dealing with cases coming up from the lower
Court you should know what you have to do. IIf the article had
been meaut to convey what is suggested in the argument of my
* friend Sir Tej Bahadur, surely it would have been written differently.
But T submit that he has got quite a different set of facts
and on that he has built an argument which cannot fit in
with the facts of the present case. I think if I repeat the
argument of Sir Barnes Peacock in the case of Taylor which is
so very expressive I need not say anything more. I only change
the name (Reads at p. 279 of 26 C. L. J.) If you write out an
article which does not depict truly the articles in question and
then try to show that there is nothing objectionable in the article
yon are welcome to do it but I will say that your interpretation

does mot fit in with either the language or the tone of the real
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articles—read as & whole or in different passages. There is no
douﬁ that there is a direct attack wpom you and upon your way
-of condueting your busivess in this Court.

C. J.—That is made clear by the Iast three lines on that page. ..

Bir 8. Abmad.—Yes, Now the next passage “But we caunot pass by
the insult etc”. This has reference to your judgment in another case.
I will desl with this pointlater. I take it—1I am not sure—whether
this refers to the passage in the other judgment or has got refersuce
to this case

C. J.—I think it refers to the same subject.

Sir 8. Ahmad.—(Reads “The Chief Justice is protected........,what
ever he likes).” '‘Has chartered freédom to say whatever he likes." An
isolated passagelike that may have any meaning but read with the
article itself it shows that you as a judge of this Court have by virtue
of your appointment got the full liberty to say in Court whatever you
like, 50 much so that you have got the full right to insalt people in
Court as you have done. 1 do not know from where the writer has got
that you are eutitled to insnit people by virtue of your appointment.
Is this or is this this not a gross case where your sense of honour has
been vitally attacked. Then the next paragraph “If the judgment
which we are considering........eereeus censured him”, Here again the
sriicle clearly meavs what it says that your judgments are worthless and
dorse than those pronounced by a junior Deputy Magistrate; after all is
said and done section 367 Cr. P, C. applies to you also and you
must give full reasons as if section 424 Cr. P.C.does not exist.
1 agaip draw your attention to anolher passage in the sume judg
ment of Sir Bames Pencock in 26 C. L. J. 345, There elso Mrw
Taylor in oue of his letters had said that “if a District Judge
had so acted he would have beeu suspended”. Well he does not
say that you would have been suspended but he says you would
have been censured. The writer hos not done that honour to you
‘which was at any rate done by Mr. Tayler to the High Court of
Caleuttn. This article thinks that a Bessions Judge is too big for
comparisou and therefore he brings in 4 junior Deputy Magintrate
and says that if a judgment as you have written had been written by
him he would bave been the subject of censure by you, but you are
protected by statute; you have got chartered freedom to way whatever
you like. I do submit thut n eomparisou like thin is degrading to your
diguity as a Court and i clearly caleulated 1o bring this Court iuto
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vidicale, T submit it is & clear case of scandalising your Cotrt. Then’
azain “Even Babu Jagat Narain Lali.nei behalf” Of course he
was entitled to and all the points urged by, on hls behalf Were COll-
 gidered. I have shewn on the judgment itself that you gave full

cohsideration to all the points urged on his behalf. ' ‘

(. J.—That is to our minds one of the gravest parts of the offence, -

Sir 8. Ahmad.—Yes. Then we come-to the -next page Tt is our’
deliberate convietion.......win grave peril”. You have 6nly to visualisé’
the situation and the alarm which iscreated by the article, ‘‘Life and
liberty of the subjectu......ees..in tho end”. Please remember that if
says you have refused to consider the autherities and have ignored the
argument and then you “produce a judgment......ewvsoisnparties are con-
cerned”. My friend Sir Tej Bahadur Sapra says, after all heis discus-:
sing the judgment; this is the resulf of your badjudgment.  But life
and liberties of the people can not be imperilled, because youhave-
written a bad jutfgment. Even if it did relate to a bad judgment and if-
by that it was intended to suggest that the life and libarty of the sub~.
jeot were in grave peril, T submxt it would be contempt. 1In either view:
of the case I submit it is a very serious matter to say that the life.

and liberty of the people should be be in grave peril,

- C. J—TIt must be anteoedent to the judgment, !

Sir 8. Ahmad.—Tt must be. In the ead you produce 8 Judg~
ment which is all sonnd and fury" “and signifies nothing” “ignores
the arguments”. As if you were reading a newspaper when Mr.
Bigha was arguing. Ab if you said, Mr Sinha can talk as much
as he likes you are not going to listen to him. As if you said
“I have made up my mind, cite any authorities you like they will

.go for nothing and I will not consider them". Then the next
passage "It 18 obvious then............administration of criminal law",
Whether this refers to your judgment or whether to your conduct :
of the case itself in either case I submit according to the writerﬁw
it has resulted in grave danger to public life “and liberty and
he says “Unless we wish fo perish.........this new menace”.
‘What is the mepace ? Because you have written & bad
judgment ? Because you have mnot considered in the judgment; -
‘the authorities cited at the Bar; because you have not dealt in the
judgment with 4l the points raised in the argument., Assume
everything as is suggested, How is that a menace to the life and
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liberty of the people which are in grave peril? I submit that some.
other wizard will have to come and explain this to shew that it is
not contempt, Then “Since somebody must 50y that..ereeressessdisap-
pearing”. Of course, according to the writer, people bad coufidence
ig the High Court four months ago but now that you are presidiug
over itand a8 you are not fit to administer criminal law public
confidence is fast disappearing. Obvionsly there is no foundation for
the alarm that he has created and he has not fruly represented the
viéws of the public on this point. As Sir Barnes Peacock said *I do
not believe that you are representing public opinion when you say
that the life and liberties of the people are in peril" I submit that
nothing can do greater harm to the‘administration of Justice in your
Court, nothing can shake the confidence of the people more effectively
than by suggesting that you in the discharge of your official duties bave
refused to consider arguments and that yoo have ignored the suthorities
cited. What is the implication? The Court must have its own way.
" 1t is not said that I was not heard on behalf of the crown but elaborute
arguments on behalf of the accused weregiven the go by. I submit
that this article is the grossest of all the articles that I have come
across against which sammary proceedings were taken. A clearer case of
contempt than this is inconceivable and therefore I will not esy more
than to request you to upbold the dignity of your o%n Court and there-
by ensure that confidence which people over whom you bave
jurisdiction are entitled to have. I submit that reading this article
98 a whole or in the setting in which we find it there can be
no doubt that it amounts to contempt of Court, I mow proceed
‘o the mext article, Your sttention has already boen drawn to
the comments in the Forward I will not trouble you with
those passages which have been read to you. already twice. Iwill
however draw your stiention to the article itself. (Reads “We repro-.
duced in the last 3sBu@muercssveessniraversed,”) What is the repro-
“duction ? The reproduction to which be has given full approval
“in the earlier part of that page. Then “It will not be Jongew.s.”
Who is responsible for the alarm crested in the North of India?
It is the writer of the articles, If he has done a most creditable
act he will have the fullest credit for it but if he has not he
pmst bear the responsibility sud consequences. The responsiblity
must be upon this paper for extending the field of contempt agaiust
the dignity of this Court. Then “From Forward and Patrikasicesee
in this land”. Burely the credit of that is certainly due to the
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writer of  this paper for having _brought you . to the uotice
of a larger audience than this province could contain.
Then “Seriously speaking....eeessrenrssersorenrsns” My  friend said
" the earlier part was a joke, & banter. It may turn
. out to be a very expensive joke if the joke is played at the cost of the
Judiciary. Now he becomes serions “Seriously speaking.......notice.”
These comments in ‘the press were made on your judgment and he
reproduces these observations in this papef. In this leading article
"he draws attention pointedly of the reader to these comments and
puts the seal of his approval npon them by saying that they “‘demand
serions notice.”” Your judgments and observations have attracted
attention in northern India and the time will come when the South
will ring with your deeds. Now he says you must reflect upon what
bas happened. The whole of India now is in alarm. The life and
liberty of the people are in peril and this has been seriously noticed
by the papers in Northern India and soon South India will take due
notice. Therefore not only has he quoted the articles at another place
but more or less he has incorporated these comments in his own
article by eaying that they call for serious notice. Then“We also -
publish elsewhere..,.vsunnns.for the recall of the Chief Justice”. Itis not
my desire to make any submission asto the wisdom of that procedure.
That is another matter. The ooly point Iam driving atin this con-
nection is that it is consistent with the alarm that he has created before.
If youareacting as judge Jefferies, surely an attempt must be made in
whatever way it may be to secure your removal from the Bench. If you
are not fit to do justice between man and man or between Crown dnd
man, if you are not fit to occupy the chair you are occupying the
motion or proposed motion in the Logislative Assembly is quite intel-
ligible. Then “As 5 matter of fact the Outery...eusmeesrhas begn made”.
Nobody has got greater sympathy than myself with the demand of
seperation of Judicial from the Executive and in other places I have
contributed my quota {o that demand but that is neither here nor
there. “Press comments on the Chief Justice”. These are not
press comments on the lower judiciary. What are the comments ?
“As a matter of fact the outery is nothing more than the expression of
the outraged feelings of the people over observations and convictions
which are exercising the minds ublic at large.” Observations
by whom ? convictions by whom ? Surely it is obvious that he
means the Chief 'Justice of this Court. But he eays this is the
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result of g combmdahou of the two functions, How he does not say.
Then he says: MEis & trUiSm.cee. -today" I submit that an expression
of the opinion based upon the articles that I have already placed before
yousaying that the High Court has lost the confidence of the people
on the ground stated therein would coustitate contempt of
Court. Then “We cannot possibly permit either deterioration
in the tone of the administration of justice”. That is an old idea
and absolutely a proper one. Then “or the maligning of our people™. -
It is o good saying this has no reference to youm in this Court
because on my submission on the previous article this has clear refe-
rence Yo certain remarks made by you in one of the judgments. What
follows “Then came the Sati case with its bad law." My friend
Sir T. B. Saprusaid—I hope I am not wrong—~I am open to correction—
that there is no presumption that even the judges of the High Coury
koow law, If that is not the presumption then I say you are not
fit to be judges. I say emphatically and I esy so with great respect
tomy friend that that at any rate there is a presumption that the
judges of this Court know law and I hope and trust it is a presumption
in other Courts as well and I respectfully suggest that unfortunately
if that presumption is ever rebutted, you will not be entitled to remain
in office. It is one thing to say that the judge may go wrong on law or 1fact
bat it is quite another thing to say that the judge does not know law.
That is the first thing which a judge most know, before he is entitled
to a seat on the bench. That is the first elementary ingredient of your
office. I bave not seen it recorded anywhere, that there is no presamp-
hou that a judge knows law.

,C. I —Perhaps Sir Tej Bahiadur Sapru meant there is no presumption
that a judge is a good lawyer,

Sir 8, Ahmad.—It is quiteopen to my friend to say thats judge
1 TRy go w'rong in law or in appreciating the evidence; that is s different
matter but you caunot say there ia no presumption iu favour of bie know-
ing law. If there is no presumption I do not know why he is there. I s
a citizen would emphatically protest against his being there without the
presumption. We go on "Then came the Sati ca8€....csssserencsmonstrons
sentences”. One has to go back to 26 C. L. J. once again. You will find
a discussion on the words “Cruel senterice” in aboat 15 or 20 pagre.
The article said that a eruel sentence was passed on .Mr. Taylor
by the Chief Justice. I plead guilty to wot kuowing clearly the

distiuction between cruel senteuces and moustrous seutences but it
+
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appears to me that monstrons sentence” is perhaps a"httle stronver'
than “¢ruel sentence”. One may say that the senteuce 1 sever
but ‘cruel’ and ‘monstrous’ connote something more than severity of
- the sentence itself andgo to the mental obliquity of the judge—"
’semething apart from the case animating him to passa sentence like
thls It goes to affect in a measure the working of his ]udlcml
‘brafa. Sll‘ Barnes Peacock and Mr. Justice Macpherson point *that
out and they discuss the bearing and import of the word' cruel’ I

»

do not want to read the whole of it. You will see from the dlscnsswn.
that the Court was inclined to take the view that the word cruel as
used in that case was objectionable and amounted to contempt and it
was only after Counsel gave them an assurance that nothing more than
' gevere sente_,nce’ was meant that they thoughf fit- not . to proceed in

‘_tl;e matter. But at one stage Sir Barnes Peacock pointed out that
but for that word the proceedings itgelf would not have been taken.-
Therefore after the assurance given by my friend 8ir T, B. Sapru that
“the word as used in this case did'not meah anythmg more than a severe
setence I will only say that by itself that may not be taken as™

s contempt of Court but the word will have its ‘dne place in giving .

" consideration to all the articles as a whole. Then we ‘come to the
next sentence " Sati of which His Lordship knew notbing was desoriba(f
asa belief of savages'.” Well he had the best of authority to say that

The Chief Justice may not know but those who appearedin the case gave
the Chief Justice that assurance. If the Chief Justice was misled he yas
* misled by others who had authority to give him that advice. Tshall quote‘
from the judgment at p. 19. “By the learned, movingand interesting
address of Mr. Jayaswal whose knowledge of Hinduism is unrwalled
* in this province and is acknowledged all over the world we were re-
ageured in our view that Sati has long been discarded by all 1510\13
Hindus with any pretence to respect of their fellows, and Mr. Nand-*
. keolyar frankly described itas a relic of brutal barbarism.” Burely’
" if you went-wrong, if you were misled, it was upon the assurance of
those who were in a position to give you advice on that matter. "Thén
“The couviction of o man on the uncorroborated testimony of sn
approver followed”, All this is given to shew that ashe gaid
before serious natice must be taken of the comments which have
appeared in the papers in the North and may appear in the

papers of the South. Then "The conviction of & Mm&NssisssisserrBabT
« : ’
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Jagat Narayan Lal". Iwill say nothing more about this but T must
say something about “the conviction of & mun on the unaotrdborated
testimony of an approver.” Obviously this man is in touch with-gli
that is pnssing in your Court. Surely if he wants to write about fmy
judgment it is expected that he will ab any rate just look into" the .
judgment itself, If he had looked into the judgment why did he‘tuka
thitt 28 & basis of attack. But the whole idea ia this that you are
: gmlty of enormities of an extraordinary character and he is giving "
Yist Yot your misdeeds, In that connection this is brought in aa ong -
* of the illustrations. Then “we hope the Chief Justice is now a wnser
man.” Then “Tn & country like Indisssersermers:State,” May I add thg,t
if I hadbeenin he position of the Editor, I would have have added
one more suggestion thatin a country like Indin the one test by which
a Judge must be juéged and the standard of the judicial administration
'must be measured is that in every case there must be an scquittal. There+
“must be no convictions. This would have been consistent with all he
said. Otherwise it is absolutely mesningless. Then look at this
“The law of sedition 1830 frated......Country.” All that T cameay is
this: whether the low of sedition is good or bad you have taken the *
* . oath to interpret the law; you are not to undo the law or modify the law;-
you have to interpret the law. Certainly in eriminal casesif there
is any doubt on any poiut the benefit of that doubt must be giveu to
the accused or in a fiscal question the benefit must go to the subject.
These are well recognised principless of the administration of justice,
‘but sl the same You canmot modify the law. If the law ix severe it
*_ has to be severe in your docision. Youcannot make it less severe, Then
next “But the fact remaius that the more or less summary disposal

‘of the case” this I take it menns the. trial itself.
“Summary disposal of the case”! That case was heard for two days!
" T am quite sure that Mr. Sinha will bear me out wheu I eay that
« ho had s most potient hearing before you. You heard him on all
'i‘the ‘authorities, be cited, you gave him clearly to understand that
you quite agreed with him in his exposition of the law. Where
was the summary disposal ¥ If he is referring to the judgment
certainly it is & short judgment but what more was to besaid ? But
why summary disposal ? The case was heard at such length us he
“ himself says that Mr. Sinha addressed you at great length. The nest
passages are important “Bub by far the most smazing featemsresses
whatever His Lordship may have meaut”wicveissnssesne.st his word™,
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_ Does. not that shew clearly that the writer knew very well what you
. did mean. Ho says whatever you may mean but I must take you
* af your word. Anpy stick is good enough to beat a man with, It
' does not matter to him what you meant.

‘ C. J—At least it shews that he was unessy in his own mmd a8 to
whether that inferpretation was possible.

Sir 8. Ahmad—Yes.’ He himself sags 80 and he says I am gomg to
" take you ab your word (Reads). If you, and I say that inall submission
- and i all humility—if yon ever meant to suggest that everyhody it this
- eountry was an habitual liar Iwould at once join in the emphatic
protest of Sir T. B. Sapru, but I am convinced and honestly convinced
that you never for a moment made that suggestion. Surely one has
to read the judgment as a whole to find out what is meant ? Surely it
‘ means this that 'if you go to the rural areas’ of 'Ihdia, rustic
witnesses will say anything they like and it will 'not be fatal to their
reputation if their evidence was untros. Yo wera considering the class
of witness and the area ‘where the ‘witnesses came from, Readthe
iudgment’as s whole. The writer knows very well that the Court
* never meant and could never bave meant what he is trying to impute
tohim. 'But he says. I am going to take you at your word,
Why should he dissociate this passage from the, judgment ? Read
the judgment a8 a whole. See what class of witness is concerned,
What is the good of eaying you have dsdlared everybody to be a
habitual liar. when it is clear that is not the case.

C. J—It i obvious that the writer knew that that was what.I meant,

Sir . Ahmad—He says so himself. Buthe says I do not oire,
Even if you do not mean that it does not matter at all. Now I sm
goingto catch hold of you and say you have declarsd every single
individual in India to be & habitual liar, No judge however high
placed can afford to be in India and say everyove-is & habitual
lia. He knows you did not mean it but he says it does not
matter. I have gob & sentence from your judgment and I am
"going 4o use it against yow to create an alarm. I am going to
ghew that.the life and liberty of the people are in peril.
‘T will see that not only the north of India rings against you but
also the South, That is the spirit in which the article is. written.
Therefore so far a¢ the articles are concerned I submit that reading
them as a whole or reading them soparately one canuob but come
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to the conclusion that this is a writing or these are writings calcu-
lated to bring Your Lordship’s Court and you as a judge of this
Court into contempt and lower your authority. Yon have been
denonnced as utterly unworthy of the high office which you are
occupying and it is said that you are nofitted by nature to main-
tain the traditions of your office, These are my submiseions upon
the articles. May I draw your aitention to some of the cases or if
you bave looked into the cases then I shall only give their refe-
Tences. '
" C. J—We have readall the cases. ‘

Sir 8. Ahmad—Then I have got nothing further to submit.
C. J—There is the “Forward" article.

Sir S. Ahmad.—I told you I would not discuss that becanse yoo
have read it. It is so obvions that even Sir T. B. Sapm found
himself slightly in trouble in explaining that.

Paudit Motilal Nebru replying on Wednesday to the arguments
advanced by Sir Sultan Ahmad on behalf of the Crown said:—

My Lords, the whole case has now been threshed out and X
do not propose to iake up your time at any l:ngth. As faras ]
have been able to follew my friend in regard to the articles com-
menting on your Judgment in the Sati case, we are now,—the whole
thing has been,—reduced to one specific charge and that is where
the writer of these articles says that the accused have been convio-
ted of an offence with which they were not charged.

C. J.—Not entirely. There is the statement that the judge
convicted & . man of whose guilt he was not certain. It has »
bearing on the article which re was pleuty of time
to investigate.

Pandit Motilal Nehruo—Then there are these two thiugs. As
to the first X submit there can be no reasonable doubt in the mind
of anyone who reads your judgment that at least one set of reasons
which you gave are reasons for & fnding that the men were guilly
of murder and no other offence. Where you eay that it is these
Pandeys . who devised this instrument, whetever it was, or any
apparatus, it was at least one part of the plot it ‘not the whole
plot and when it comes to the setting of the fire, well who did
the trick. It was the Pandeys. '
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€. Ja—There is o doubt about that,

Pandit Motilal Nehru,—That being so that is a reason, as I thought
you were pleased to aglee, for tonvieting this' man of murder. Iam
submitting that that is a reason for ¢onvicting them of murders

C.-J.—Do yo mean to say that it would have been & reason for
tonvicting them of murder, if they were not charged w1th it

Pandit Motilal Nehru-—Certainly. When that is the reason given
for finding the man guilty. I submit that the writer of that article
was perfectly justified in saying that while you are supporting your
judgment by reasons which are reasons forfinding a man guilty of the
charge of- murder, you are really not seatencing the man convicting
him of the ct:ime for which he was being tried, that is to say abetment
of‘suicide, I submit my friend can build as much argument as he
likes on the use of the word ‘ccnvict’ and he oan say that you did not
actually convict these people of murder, Hs relies upon the opening
slatement in your judgment that this isa case in which so and eo have
been tried undor section so and so which refors to abetment of suicide
and he says then we come to the end and you simply inflict the sentences
and give your reasons for it and therefore it must be taken that you
are convicting the accused before you under the that very section under
which they were charged. '

C.J. ~Supposing people are tharged with the abetmenl; of suicide
and the circumstances show in the course of the trial that they were
guilty of murder, is the judge not to take that into secount ¥ °

Pandit Motilsl Nehru—Then, is it not a fair comment to say that
the judge has found that these men wete guilty of murder and that iaall
his words should be taken to mean, What I submit and understand by
conviction is that there were reasons present in your mind, which reasons
you expressed in your judgment and whlch did support a finding of
guilt on a charge of murder. ,

C. J.—1I agree, if there had been & hbarge of morder,

Pondit Motilsl Nehru—Yes. A trained lawyer may be able to
make out & case of suicide as well a8 murder, but to a man in the
position of this writer either it was suicide of murder. If it was
suicide there tould be no murder and $he. abetment would be ‘of
the suicide. If it was murder it could not be suicide becuuse
the woman was nob & consenting party to it. That isthe way in
which a party who is not a trained lawyer would look at it and
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that is the ides he expresses. Ho eays hera is & case of abet.
ment of suicide and of having abetted 'the suicide by various
‘acts, They helped snd assisted woman from the first up to the
last incident of setting fire fo the pyre. Therefore they were
guilty of an aot which caused the death of the woman. Then the
 writer says: But when I look into the judgment of the Chief
Justice what do I find? I find that he gives reasons which woald
not cover a case of suicide but which clearly go to show that these
men intended to commit murder. There is no escupe from this to
the mind of & man I am describing. If she was not a consenting
"party and it was not a case of Baii it could ouly be the case of
murder snd the reason is thore in the judgment. He does not
mean that ‘you changed the evidence or amended the charge or
that  sort ‘of fresh argument was addressed to you hsre onthe
“basis of its ‘being & case of murder of Sati. All that he means
is this, and I submit it' is s very fair comment to make. Here
'is 8 case which was originally a case of Sati and it was tried as
such. The judge in his chargs to jury dsliberately tells them that
the accused had nothing to do with the ignition of the woman.
They heard arguments upon it as such in the High -Court but
when it comes to the judgment I find that the rensone given, &b
“Teast ome seb of reasons given, covers & case of marder and not
a case of euicide and therefore I say they were finding one
thing and sentencing them for auother. That is all it comes
to. I do not mean to ask you to say that that is & perfoct
argument, - All that you will consider in connection with this case
 i8 whether that is & reasonable argument, baving regard to tho person
statiog that argument—whether it would not ocour to & maa in the
position of the sccused, of the editor of this paper, that there ia this
defect which he wants to get over and he says:I canoot doit. Ifiad
that the case is & case of abetment of suicide—I find that the reasons
given are reasons for finding them guilty of marder and therefore I
think I am justified in maying: here is a set of accused porsons tried for
one offence and pumahed for another, Of course my friend laid stross
upon the words “they were convicled” in the sense that they were
couvicted vudor some other section, But my client simply draws
attention to that line of argument which is, I submit, an over punctito.s
justification of the judgment, Next, whea we come to the other
part, namely the case of Jagdeo—you were not certain bub you only
. belicved and therefore you acted against the firet principles of law.
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Does they impute something which amoants to contempt of Court?
I submit not. He may have said you do not know law at all. That
would not be contempt. There are decided cases. If a Judge gives
2 judgment which is contrary to law—we can assume a case like that
although it is not applicable—it may be 2 contrary to law thut it may -
hetray a lack of legal knowledge and wpou that judgment it is open to
any commentator to say that this judge does ot know law. I submit
that is not contempt. It is not even libel. The judge would have
tomake out that he does know law. And when my friend Sir T. B.
Sapru said there is no presumption in law that a judge knowslaw
he did not wean it in any other sense. All that he can be convicted
of in making that comment is that you befrayed an ignorance of the
first principles of British Jurisprudence.

C. J.—Supposing if you can imagine a judge who thought that he
was entitled to conviet 3 person without baing certain of his gailt,
would not the implication be that that judge is not fit to bold his office.

Pandit Motilal Nehru—1 do not care what the implication is. The
first thing T submit is that the line has to be a sharp line drawn bet-
ween cases pending and cases decided. Assoon as the judge decides

_ the case he gives himself over for criticism by the public.

C.J.—That isa contention of law which I cannot accept. Some
narrower implication than what you have said it may be possible to
accept within certain limits.

Pandit Motilal—I was just going tosay that. The only limit is
that there must be some element of moral obloquy, something which
reflects upon the character of the judge in his capacity as a judge.
That is the only limitation I submit.

C.J.—Incapacitated either Ly lack of knowledge or defect of
character or moral obliquity in relation to the particular case?

Paudit Motilal Nehrn.—If it is any dereliction of duty which has
the least reference to want of character or to any other kind of obli-
quity, I suppose that would be the grossest possible contempt of
Court but what I submit with due deference is that you will not look
ab it simply in the light in which my friend has asked you to look at
it. Tcannot conceive of a decided case in which if the eritic says the
judge is wrong that the inference cannut be drawn that Le is not fit for
his office. The mistake may be of a very elementary character but because
a judge makes a mistake on an elementary point of law and that mistake
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is pointed out by the critic, T submit that by oo stretch of imegination
can it be contended that that was contempt although the result may be
by inference that the judge is not fit to hold his office, The auly
criterion is that there must be some reflction upon the character of the
judge ; either his independence may be called into question or;
something of that kind, The eritic in pointing ont his mistakes
does his bounden duty especially when he holds the position of an:
editor of o newspaper. Sir Barues Peacock himself says ‘we are
the servants of of the people and it is for the people to criticise
ua! If it is a pending case, anything which bas a tendency to
affect any of the parties that is coutempt of Comrt but when a
case is decided and the judgmeut is released to the public theu
for the first time the judge comes uonder the eriticism of the public
ou what he held in the whole courss of the trisl. And if defects
are shown which may or may not lead to the inference that the
judge is not fit to hold his office that will not amount to contempt.
You will have to show some aclive misrepresentation of sach a
charactor which has reference to the partiality of the judge or the
impartiatity of the jodge or his independence or things of that character.
There is no suggestion in any of these articles of auything of that kind,

Fazd Ali J-1f it is & gross misrepresentation as to the capa-
city of judge which temds to bring the judge into contempt, will
not that be contempt—spart from moral obliquity.

Pandit Motilal Nelru—Strictly speaking I submit it is not s case
of contempt, Becasse what can 2 man say ? This judge is not fit
to hold office. On what is such misrepresentation based ? I canoot
concieve a case apart from the specific charge upon which it can be
said that the judge is misrepresented.

C. J.—Gray's case is a case of that sort.

Pandit Motilal Nebro—Gray's case is hardly helpful because we
do not find in the report the alleged contemptuous matter. Wheu
the judge has found something and this man maliciously tarns and
twists it into someibing else and argues that the judge is incapable
and 5o on, that would at once import a sort of malice into the «ase
and it may be of a character amounting to libel. - But the whole
raixon de efra of this jurisdiction disippears when you divorce
i from that particular arca. I ean ensily concieve of the mildest
of criticiem which can be reasoued out 1o be 8 renson  for the
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judge to be unfit to hold his office but that cannot be contempt. There
1 not one passage which my friend pointed out which can be shown
or suspected of casting any slur upon your independence or fairness.
All that is said is that you do not understand the condition of the
country or that you ignored the first principles of law and as to that
also I do not understand my friend when he referred to the grossness
of the misrepresention being contempt. I say there is no misrepresent-
ation. On the contrary this man has said the judgment lends itself
to misrepresentation. You will remember Jagdeo—you helieved but
were not certain that he was in the plot.

C. J.—Is the situation clear to you yet.

Pandit Motilal Nehru—I confess my utter inability to understand
what plot is meant there. You were pleased to observe that it was
the plot to murder and abet suicide and then I argued upon that
hypothesis but what was there for the writer of the articles to know
which partieular plot you had in mind at the moment.

C. J.—T ask you if it is clear to you after what I have said.

otilal Nehru—Here is yet another plot discovered by my
friend Sir Sultan Ahmad. His plot is now the actual arrangement
of mechauism by which this thing was to take fire. He said the plot
with which you found that Jagdeo was not concerned was the plot
between some of these people who had invented this method of igniting
the fire.

C. J.—You are probably right. It was not right of me to ask you
what was in yonr mind.

Pandit Motilal Nehra—It does not matter my Lord. It is perfectly
immaterial to you whatis or whatis not in my mind. I have to make
my submissions and you have to consider them for what they are worth.
Every couspiracy does consist of a series of act. You may, if you like
take each act as a specific plot with the other or a series of acts
constituting one plot. Auybody who has looked at the judgment of
a case in conspiracy whether Sati or murder the plot would be one
and all acts as the various steps in the plot. Of course it may be under-
standable and it does happen that everybody concerued in o conspi-
racy is not concerned in every step of the conspiracy but they are all
actually guilty, and when itis said that & manis not in the plot the
impression of an ordinary man is, and especially of one who has had
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not the benifit of your elucidation, that he was not party to it at all,
had no connection with it atall. I simply pyt it before you asa thing
which 2 man may resonably consider’ to be so. Iimay.be explained
and I do accept what you have stated that that was what wae passing in
your mind. DBui how can avyone who had uot had the beuefit of
hearing your interpretation of it come to know that there were two
plots goingon side by side and that you thought tbat so far as the
actual murder: plot was concerned Jugdeo was probably -not in it but
that he was of course a party to the ~general plot to abet the suicide.
What I submit is that the same consideration is to be applied to the
judgment asto the comments on that judgmeut. If a man takesa
judgment aud on the face of it there are certain extracts which
by the application of the “ordigary canons of interpretation can only
mean one thing and he attributes that meauiog toit, I subwit it isno
offence. But of course it he ‘makes it olear that it means something
which it cannof possibly m an that of course is - entirely different. 1
submit that when you look at the comment itself you will be plensed
not to examins the correctness of it. The comment may be wrong as
applied to the facts but where assuming the state of facts to which the
comment is menot to apply 1o be true then you have to consider whether
that comment was reasonable or not and then when you come to the
assumption of facts you may arrive at the conclusion whether there
is any reason for that fact. My friend asks what is the mataral resnlt
of these article? He says itis only this the Chief Justice does ot
know the first principles of law, It follows ns the next stepthat le
isunfit for his office and therefore there is contempt. Isay that is
fallacious reasouing. I will begin in this way. Here is the Cliof
Justice of the Patna High Court who has delivered judgment in which

guch expressious occur, This passaze in the judgment means this and

can only meau this whether you take it with the context or without.
I caunot concede to my friend that this passsge about the habits of
the people can be expluined vpon any other hypothesis than that. I
will be frank. It is not becanse my client has taken & very obstinate
attitude and has come to contest these proceedings but for that passage
the sugzestion made by Mr. Justice Kulwant Bahay the other day
might hava been accepled bacanse of the explantion offered by the
“writer and the vbservations made by you. If you look nt it in the
ordinary way it becomes one of & person being the fnnocent cause of

anuoyance to you and your colleagues. In a case like that it is up to
u mau to sy I am sorry but there is this great barrier in the woy.ee
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Kulwant Sahay J. ~It has beer explained to you that that was not
the meaning. Tt was gever the meaning in making that statement i
the judgment to say that éverybody hereis a liar.” It was never _ thg
Chlef Justice’s intention to say that.

Pandit Motilal Nehru~Have we, my lord, also not made it clear
that we did not mtend to ‘bring this Court into contempt? Well 80
long as it is there in the jndgment without explanation as I submit’ to
you just now you will have to see the words, Thess words have been
given out to the world and they will remain; (Reads) If those words
are withdrawn it is a different matter, .but ro amount of explanation
to an autsider will do away v;vith‘ their effect. As I submitted, my
friend's explanation I cannot accept. I ask him what context he is
going to set it in, I will read the whole judgment, but what connection
has this gob with any other part of the judgment. It is.a remark of
a very sweeping character and my chent as public.man ought ¢ to suffer
the consequences of doing his duty as long 43 those words remain there,

C. J.—You have not yet dealt with the substantial part of this
contempt which is contained in the article of July 29th and the
subsequent articles. There isa little danger and I want to disabuse
your mind of that lest the obsecvations of my learned brother may
possibly be interpreted as an offer of an spology from the Court to
yourclient, The explanatlon was given to you,

Pandit Motxlal Nehru—It would be unpertmence for me to ank
you .to apologisa to any ons, Nor My Lord, do I expect it. That
is what stands in the way of my client. Ho cannot ses hxs way
to apologise to a judge or aaybody who has given exprosmon to
that, opinion. But it yon ses &t to do that in some way or other
my client will not be wantmg in showmg the respact whxch it in
his duty to show. =

" Chiet Justice—The whole point is very simple. It is the alle-
gation that the Cheif Justice in the trial of case bofore him and
before giving judgments ignores the argumeats and refuses tolisten
to the authorities cited. That is the™ point. - - °

Pandit Motilal Nehm —Lot us aeo if the word “before"' there,
(R.aads) That makes a difference, The language upeu’u for itsolf.
It is not, “Before™." That clearly refors to your treatment of the

, watter 1n the judgment.
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Chief Justice—You musb read. with that the ‘passage on the -top
of page 12—the articles on the press comments and the press
commenta themselves, That is the point with which you have to deal.
The passage begmnmg w:th It is our deliberate conviction ete.”

Pandit Motila] Nehn—I would ask you to begm just one sentence

earlxer, o .
C J —How conld he say. that he did not know: what t;ook place in

thq course_of the case when it must have been within his knowledge. .

~ Pandit Motilal Nebru—I do not say that he is entitled to say, after
the argument eppeared in: his ‘paper, that he did not know what was
. said: But does'it thereby also follow that the same must have also
beeo considered by jadge? The mers fact that an argument has
been advanced does it also uonvey thb 1dea that it has been properly
comsidered,

" C.J—Heknew the way the case was conducted and heknew the
way I' dealt with the argumeiit. He was in a position to know whe-
ther the argument was not attentively listened to and agreed to.

Pandit Motilal Nehrn—The pomf.‘le, ‘he is saying you ousht to
infer from the judgment,

C.J Ignores the argument and in the end promouuces judg-
went,”

There is no possnblhty of nusnndmtandmg those worda

" Pandit Motilal Nebre—That has refereuce to the judgment end
not to what took place st the trial, Hois discussing the judgment
not the proceeﬂmgs He sa)s the case was ably argoed and now comes
the ]udgment I find that there i ig no indication in it that any urgu-
ment has been considered, . ,

3

C. J ~Supposing the construction fs otherwme I qulw nppfecmh
your conetruction, It is necessary that you should put this coustruction
onthe words, Supposing the construction is otherwise. Can it be
contended that it is not contempt of court, that the Chief Justice in
hearing 8 case will not listen- o the authorities and jgnores the

arguments.
Pandit Motilal Nehro—I submit not. It would only amount toa

very serious charge of carclessuess on the part of the judgo and nothing
more,

T
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C.J: -~‘To moral obllqulty on the parb of a gudge to conduct hlmself
m that way’ ' e !

Pandit Motllal Nehma—-If he does not pay lpecla.l attentlon"
C.J --Tth is & practice w]nch i pom‘ted, to, cL

« Pandit Motilal Nehru-~He ‘i3 - referring ‘to’ dne ¢ase- only He
$Ays in this-tass it has happened. 0

C. J~Then how is it that the life'and libett} of the’ subjec!; must
be'in grave peril if one case only is referred fo.- . /- L e T

Pandit Motilal Nebru—He says: if this continues it will- b6 d
ménace but he does sot’ refer’ Yo any practice betause he'is ‘mot-
aware of any, He eays: I am -aware of .the..fact: that this: case
was ably ‘argned, that the authorities were cited, “now. comes the
judgment and there is no indication that these authti_i'ifeé were cont
sidered. He is talking of one specific judgment and: one' specifié

" case. -(Reads -“we: doubt whether there 18 a single judgment 4n exis-"
tence efc.) He cannot possibly refer to- a practice. He is reférring
to that particular case and hia. chief complaint is that the judgment
does not deal with the casp in a manner proportlonute to, its
1mporbance T submit that it is_not only not & case of contempt
but there . is mo aaperslon of any kmd mtended exceph -of course
the suggeshon that the ]uﬂgment was not wnttgm 28 it should have
been. Then he institutes a” comparison 'between the exnstmo ndmmm-
tration of Justice and as it used to be iri the' time of Sir Dawson
Miller and - 8ir Bdward Chamier. ~That. of course ‘any: one may do.
Wherever hé speaks of loss ‘of confidence he- speaks ~ of fast Tosing
confidence. Confidence in what? -Confidenca -in: the' High Conrt
acting as a palladium- of the liberties of the people 'as against the
execative, Whether he is right or wrong is,.e differont matter,
Take the next article, I do not kaow whel.her you would., like to-
ask me any other questmu sbont tlns article.

B

{

,1‘

Chief Justice—This is the artwle whlch quotes wnth upproval the
othors. S ;

Pandit Motilal Nahru-*Thwt s the. vmw snbmltted to you by
my friend, " Let na just read these lines to, o0, what. i is the purpose
for which thése articles are printed. (Reaﬂs) “He meana that this
judgment of yours has been commented tpon by 50 many papers
whioh he names. My friend says who is responsible’ for this, Isay
the judge. The comments are nob on the editoriald - appearing in
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the Searchlight. Whether the comments are good or bad is notin
. (fnestion,. But when my friend asks what is responsible for these com-
ments, I s;y the judgment itself. 'The criticism may be right or wrong
but the whole object with which this is printed is to show whal is the
view taken—not to identify himself with the view but to show that this
judgment lias been adversely criticised by all the papers named here
and to that extent only, Thereisnot asingle passige from any paper
quoted with approval or otherwise.

Fazl Ali J.—But mere publication of contemptons matter will bring
Rimin.ee e

Pandit Motiial Nehm—-()h yes, I know thad. But my friend by
suggesting that my client quoted it with approval meant to aggravate his
offence. Mere publication is a different thing. Thenmy friend com-
mented on this “serionsly speaking ete.” The first sentence is in lighter
vein and he goes on in a serious vein.

C. J.—Supposing I copied from any newspaper astatement that so
and 80 is a liar and  fraud and ssid this comment calls for serions notice,
Do you mean to say that is not a libel?

Pandit Motilal Nehru—The mere fact of copying such a libel is
quite enough for a conviction. There is no question of approval or
disapproval here. My friend wants to aggravate the offence by saying
that he is quoting it with approval. He is quoting it only to show
that the criticisms are there,

C.J.~Ia there any psasage which shows we cannot go quite as
far as. See how onrcampaign is getting on. Ia not that the point. Sce
bow successful our compaign has become,

Pandit Motilal Nehru-1 think with due difference that an Editor
may take just pride in starting something which is taken up by other
Papers on the merita. Bocanse the Editor of the Searchlight has writtea
80 and o the papers examine it.

C. J.~Is it & community of interest ?

Pandit Motilal Nehra—What the community of interest is 1 do
not know.

C. J.—As beiween the “Searchlight,”. “ Forward", “Hindustan
Times,” and the “Hindu Herald,”

Pandit Motilal Nehru—1I am afraid I do not understand what you
mean o convey.
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C. J.—A joint campagin, )

Pandit Motilal Nehru—Up to this time the papers of the South
have not been received and we do mot know what they say. We do
not understand if it is suggested there is a conspiracy ‘in the press
organization. There is absolutely no foundation for that. Is it sug-
gested that there is community of iuterests because these happened to
be Indian papers. I am afraid, this is another of Your Lordship’s un-
fortunate generalizations. -

C. J.—It is not because these are Indian papers, because these papers
are mentioned here.

Pandit Motilal Nehra—That may be so but that does not show that
my client has entered into a conspiracy with these papers, The “Patrika”
is a very old paper and is widely read. I do not know what is the basis.

C. J.—Tt is true of all things which are taken up by any particular
gection of the press. Those who are in community of interest take up
the same point. .

Pandit Motilal Nehru—Then the test is this. If your judgment is
barshly criticised by one section of the pressand it is approved of by’
another section of the press then there is a conspiracy between them.
That can be said of anything upon which a newspaper comments.

C. J.—Perhaps it was my fault; we have travelleda little further
from the point at issue.

Pandit Nehru—(Reads) The whole ideais what is stated in the
opening sentence that ‘his raputation has traversed the whole of nor-
thern India’' (Reads).i That is merely a flourish (Reads again), My friend
quite agrees that he himself has contributed his quota to this contro-
versy of the separation of judicial and executive functions and every
day you will find certain newspapers referring to this fact. I remember
that the Calentta High Court was specially mentioned as one of the
protectors in the whole of India against the executive.

C.J—Itisa belief held in my own country that the High Court
is always supposed to be the palladium against the executive, Itisa
perfectly correct and legitimate point of view.

Pandit Motilal Nehru—And therefore the man says, it is for the High
Court to expose the executive by giving their full reasons and going into
the whole case and says, that if judgments of this kind are standar;
dised there will beno such warning to the executive as it was the

custom of the High Court to convey.



178

C. J.~—8eriously I do not think you need trouble very much except
inso far asit introduces the comments of the other papers, To my
mind from the point of view of contempt the two serious things are
the point which I have asked you to deal with. You have dealt with
that and now about the importation of the srticles of the “Forward",

Pandit Motilal Nebro—My friend discovered a certain amount of
nervousness i Sir T, B. Sapru's argument abont that. But I have
shaken off all nervousness. This is the article (Reads).” Every man guilty
of the offence of sedition might be classed as a man who questions the
bonafides of the executive. Quite apart from the fact that a judge
may pot indalge in politics on the Bench the fact remaing that Judzes
like other people have their own politics and there is no harmin 8’
judge being an Imperialist as well as anybody else. There are people
avowedly Tmperialist. . Itis not a term of abuse anywhere. What the
‘writer here means is this that a judge who is of the imperialist shade
of politics if I may 80 putit, in dealing with the question in which a
subject is. tried for haviog done some'thing agaipst the Empire, is
nnconsciously gnided by the Imperialistic notions that he has of thinga -
in general, That is to say what is here eaid is that a certain political
belief in the mind of 3 judge may, inspite of himself, induce bim to
apply certmu prmclples or rules to a particular case which would not
be the case in the caso ‘of aman who is not an imperialist {Reads)
AsT said there is no abuse here at all and there is no aspersion. Most
of the people who come out to serve the Empire are Jmperialists,

C. J—It is the headlme “which is prmted on broad type across
the page.

_ Pandit Motilal Nehru—"Prostituting the position of & judge.”,
Yes. (Reads) We have been told by the Government Advocate that
in Jagab Narain's case there was practically no evidence of any
witness in this case. There was only the documeuts sud under
ordinary circumstances there would have been a conviction on a
charge of sedition. Bul we have no evidence that Jagat Narain was
4" noisy man or a little man,

C. J.—It was not a question of physical stature bat I think if
you will see the article, there was no doubt as to the noisiness
of the article and the mental stature of the iperson was very denrly
visible from the subject of the article,

Pandit Motilal Nehru=Any way it shows you looked upon it with *
contempt. My client thought that you were giving him these



compliments in order to mitigate the sentence. It may be that a
man may be abused and the seutence mitigated and complimented
and the sentence mitigated'. The parrow way is to compliment a
man or to find some redeemi_ixg feature.

C. J—Or to find that the article would not have any serious
effect upon any body and secondly that the mental stature of the
person was obvious on the, face of the article and that the matter
ought not to be treated very carefully.

- Pandit Motilal Nehru—Quite so. But when we'read these words they

donot convey all these metaphysical considerations. Tt is an ordinary
term used in ordinary parlance. That does mot call up any of
the metaphysical or biological abtributes applibable to the man.
You simply want to get rid of him. Silly little man go away.
You must be taken to have used these Wmds in the ordinary sense
i which they are used,

* C.'J.~Pandit MNotilal, you are a master of dislectics. Do show

me from the judgment how it was a propaganda in favour of

Eritish. Imperialism.  Sir-T. B. Swpru tried ‘very hard bub....ee..

Pandit Motilal \ehl a—If I may | lefer to your judgment, Iam putting
“'myself in the poutlon of 'this editor and ‘trying to depict the line
of -thought which” 'mist have been pas'siug' through his mind when
he wrote these’ lines” (Reads). "But the type of mind etc”. Letus
“cousider what are the implications of t.Hnttpassuge. It is generally
Delieved that a seditionist-is a product of some form of Govern
ment which does not appeal to him and that Is why you take care to
say that the Government has nothing to do with it. You say Govern-
ment may he benign or tyrannical.

C. J.—There is a type of seditionist "who could be found to use an

Irish expression “always against the Govérmment” no matter what the
Government is. ’

P':indit Motilal Nehru—Quite so, And ‘this man is of that type— '

“Against the government" as you put it; So that he is here disconnec-
ted with the very purpose of Government. He is & puplic man you
will remember however silly and little he may be. He is a member of the
Legislative Council and Secretary of a very large organization, When-
ever a case of sedition comes before ‘the public it is matural for the
public to enquire what has this man done. What does his offence

consist of and naturally the public form their own opinion of the truth )
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or ofherwise of the allegation. It may amount to sedition in law but
it may be prefectly true all the same made against the Government of
the day. A manmay hate a Goveroment for good or bad reasons but
the law of sedition does not help him. He must be convicted. In
the public mind an impression is created when s manis on his trial
for sedition and he is either convicted or acquitted, If he is convicted
" the public naturally go beyond that and enquire inte what had hap-
pened and what reason did he give the Government to proceed against
him. So that in every case of sedition it is practically impossible un-
Tess of course. the Government is takew out of the arguwent to dis-
coaect the accused and his doings with the Government of the day.
‘When you hold that this is & man who must be there whatever the
from of Government, the Government is at once exculpated. I can
only thivk for the Editor and I say that this is the line of thought
which he is following. He eays: here is a judgment which by assigning
a certain character to this man, a certain biological character, pts him
out of the category of the ordinary seditionist—He must have owed
its existence o the Government. Therefore by putting him out of
that category- and making him simply a biological product, all the
discussion about the Government becomes irrelevant.

. 0. J—~No matter what the typeof Government may be—whether
British Imperialistic Government or some other form of Government,

- Pandit Motilal Nehra—~Here on your finding it is not necessary to go
into anything that the Government has dotie because you find that this
man will be there. He is a freak of nature. He will be there whatever the
form of Government tyrannical or benign. This man iss kind of
growth in the country which happeus quite irrespective of the nature
of the Government or the character of the Government, That being
80 the whole fault s with the mam, The Government does not come in.

€. J.—The Government may be greatly to blame in doing certaio
acts. That form of mentality may exist under a cruel Government.

Paodit Nehru—But yon have taken it out of that etegory by
assigniog te him a Liological character.

C.J.—Which is expressly stated as possible under & tyrannical or
benign form of Government.

Paudit Motikil Nehrn—Bo st the charaeter of tbe Government is
pot out of the question entirely, The editor poiuts out that this is
wo business of yours. It looks very much Lke propagands on behalf
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of the Tmperialist; in fact it is straying away from the field of law into
the field of poltics, Whatever opinions you hold, a court is not g
place to express political opinions. .
C. J.~I think you have heen more successful than Sir Tej Bahadur
Sapru.
Pandit Motilal Nehru—That is the oniy interpretatiou that can be
placed upon it. Quite apart from whether it is contempt or not, he is

assigning the part to you of a propagandist, a comment which arlses
on that passage in your judgment.

C. J.—Thave no grievance on that partlcular head. Iwas merely
interested in seeing how the biological process was carried
out. But to turn to the serious part of . I.am on that
heading and upen “Prostituting the position of a judge” and the
re- productmn The Government Advocate did not refer tojt,

Pandit Motilal Nehru—No, he did not refer to it (Reads)
I cannot defend the words, but it is not merely the strength of the
words or the rudemess or the impertinence but -we have to see
what the idea is which it conveys. What is- the idea conveyed in
this heading. Tirst of all he says there was no evidence to show
that this man was a silly little man.

C. J.—0f course there was, There was the article itself,

Pandit Motilal Nehru—He may he wrong but we are not now
examining the reason. I am explaining what my reading of this
passageis. Hesays if there was no evidence to show that he wasa
fool and a knave then what justification did the Chief Justice have for
prostituting his high and privileged position in ﬂepicting the accused
in such a mauner? It may be even stronger than abuse; heisin a
position to call this man all these names. That is oaly a statement
that you have made. The word prostituting is there but I submit that
the word ouly meant making an exceedingly wrong use of your position
asajudge to call $hat man names. He puts the question, was there any
. evidenceor not. If not, then it amounts to.an abuse of the position
of the judge to give this manso many names without there being

reason for it. What is the specific charge there 7 What is the asparsion
there ? Ho isfinding fault not with your judicial conclusion but with

your judicial taste. You willsee he does not presume to say that there
‘was no evidence. He says it would be interestivg to know how
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“far your imdwlédge of his character was based ou evidence.
-As you were pleased to observe the evidence was there in the
article itself. Butif therewas no evidence, then he eays, it would be
-8uch and snch a case and that I submit may be very impertinent bat
T submit that it does not contain the ingredients of contempt. Ibis
mot a reflection on your character or impartiality and the ides of
_that imperialialistic propaganda is present to the mind of the writer
and tinges every expression of . opinion immediately following
or preceding and he says if the Chief Justice has a certain political
. faith or belief. or opinion then he wonld natorally iu epite
of bimself be’ influenced by thst view and judge things sccor-
dingly. Here he says the Government being out of the coutroversy
‘ﬂlfqgether this is's kind of propaganda on behalf of the Govern-
) ment, not that you are paid for it or asked to do it but because
of your faith in that particular form of Goveromsnt. ‘It may be s
(language in very bad taste. I do not give my approval to these things
but it is very far from saying that this constitutes contempt. Even
if you bad said in the judzment that it appears to me from a perusal
‘of this articles that this man js so and so then he would not be able
“to say that there was no evidence, but there is no such observation
in your judgment. There is simply this statement that he is such
and such 8 man and a writer may well ask what is the basis of
that statement. If it is based upon evidence well and good. If it is
" not based upon evidence then it mustbe the imperialist's opinion.
Tdo not think I need trouble you any farther or go inlo the casés
- because as jn the case of Mr. Sinba (Jagatnaraio's case) thers does
not seem to be any difference as to what the law really is, My
friend bas commented on such cases as he relies on. I submit before 1
finish that you will examine all those cases and you will find that my
- friend has been reading passages from such judgments which consti- |
tuted libel but you bave to read both. Iu some judgments you will
find no mention of any moral obliquity or uufairness or the things
- which I submit are the main essential ingredienis of contempt. But
when you look into the cases the evidence is that the aspersions
made are of the foulest kind, of misbehaviour juvolviug the very worst
class of moral turpitude. You will find, that has probably misled my friend
- when he refers to anything which is calculated to lower ajudge's dignity
or position as contempt. I submit that that is not stating the whole of
the proposition, that is only part of the proposition. There must be
i u cases of this kind something which lowers or calculates to Jower tho
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diguity of a judge in respect of what he has done by casting some
aspersion upon his fairness, partiality integrity and so on. You will
seo that there is no difference at all in the cases upon this point. Ia

some cases it has not been brought out soclearly as in othi_ars. Bat

in criticism where would youn draw the line asto what is within the
privilege of criticism and what is not, because the man criticising to
that extent is bouad to show that the judge is wrong and as I

pointed out in my opening the degree of going wrong may vary from
a trifling mistake to a judge kaowing nothing at all about it, All these

. states and degrees are covered by the privilege of criticism unless of
course it attributes a corrupt motive to the judge.

C. J—With regard to the Company and to the Directors and the
Manager we shall not call upon them. They have been brought
here—not that they are excusablo—but in order'that they should see
the way in which their paper' is conducted. We shall consider our
judgment and deliver judgment tomorrow morning in respeét of the
Editor and Printer.



THE JUDGMENT

IN THE CONTEMPT CASE .



* The t'ollowiniv is the full text of the iud&ment of
the High Court in the Contempt of Court proceedmvs
against the Editor of the “Searchlight”:—

Omcnu_u, MISC_ELLANEOUS CASE;NO. 1 0¥ 1928.

Murli Manohar Prasad and others.
For the Crown i—The Government Advocate

For the accused; :—Pandit Motllal Nehru, Sir Tej
Bahadur.Sapru, Messrs S, C. Bose, P. K. Sen, C.C, Das,
8. P. Varma, Naimatullah, Sami, Mehdi Imam, D. L.
Nandkeolyar, S. Sahay, S. N.Bose, R, T. N. Sahay,
J. C. Sinha, 8. R, Sen Gupta, B. K. Prasad, N C. Ghosh, -
A.N. Lal, R. Saran Lal, K. N. Lal, K. Dayal, J. Sabay,
A.K. Roy, N. C. Roy, M. Prasad, G. P. Sahi, B. P.
Sinha, D. N. Sircar, P. P. Varma,‘ N. C. Ghosh,
K. N. Varma, R. N. Lal, B, P. Varma, B. P. Jamuar,
S. N. Sahay, S. Dayal, A, Aziz.

~ Courtney Terrel C. J.—In this case Murli Manohar
Prasad who is the Editor and Printer of thé “Searchlight”
2 newspaper circulating in this province has been called
upon by the court to show cause why he should not
be committed .or otherwise dealt with for contempt
of court for having published certain articles in the
issues of that newspaper dated June 24th, July 18th,
July 20th, July 22nd, July 29th, and August 5th,
concerning the High Court and the Chief Justice qnd
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his administration of justice in this Court. The
proprietors of the paper, the Behar Journals Limited
and its Directors and Manager have also been made
respondents to the rule,

The rule was issued.by myself as Chief Justice
sitting with- Mr. Justice Fazl Ali from the Criminal
Bench. It is necessary before proceeding further to
deal with a preliminary point raised on behalE wf
the respondents to the effect that the rule should have
been issued by the court as an entire body and not
until the whole of its judiciary had been consulted
and that the Chief Justice together with another
single judge had no jurisdiction to issue any rale. It
was aroued that since the. court bad not seen fit to
make any rule. dealing with the issue of rales of this
nature nor as to the Bench before which such appli-
cations should be placed that it followed that the
court ¢ could not exerc;se the jurisdiction to issue a
rule save \\hen nttmg as an entire and corporate body,
To my mind the qnswer to this contention is simple.
Iu the ﬁrst place by clause 28 of the Letters Patent

“any function which is hereby directed to be performed
by the High Court of Judicature at Patna in the exer-
cise of its original or appellate jurisdiction may be per-
formed by any judge or by any Division Court the-
reof appointed of constituted for such purpose in pur-
suance of Section 108 of the Government of India Act
1915." It was conceded thatif a rule were in fact
issued such rule could on its return be dealt with
by any single judge or any Bench of judges sclected
by the Chief Justice ond it cannot be denied that
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it Ihad chosen to make a formal order in this parti-:
cular case that the matter of theissue of this. rule
should be dealt with by myself alone, that such order:
would have- been effective under the Letters Patent and
under the. Government of India Act. :Such an order
thongh not. formally made mast be iwplied fromthe
fact that: the rile ‘was issued by Mr. Justice Fazl Ali
and myself, Further it bas been the'invariable practice
for rules. of this -nature to.be issued by |sny single
judge of any number of judges of a Court:of Record;’
Indeed it is impossible to conceive how the'jurisdiction
could be . effectively exercised unless such a procedure
were resorted to. In'none of the .réported cases “hag'
this point éver been' raised and althotigh it is true that
that state-of - affairs does not préciude the respondents
from raising it in this: case 'yet a decision that it was
well founded ;would involve a .complete change ‘of 4
practice which has been uniformly followed, which has
received the approval of  every High Court in Tndia and
has been followed in cases which have reached the Privy
Council In our opinion the point has no Bubstance. o

It is necessary in order that the merlts OE thls
matter may be appreciated tQ refer to certain. decxsxons
of the Criminal Bench of this Court to each of whlch
Twasa party and in each of wlnchI dehvered the
jodgment of the Court, The, earhesl:ol’. these wag one
decided on the 16th May of tbe year in whlch certam
persons in & raral district were convicted of culpable
homicide in respect of the ‘death of man whq had
been drowned. It is vinnecessary to set forth the
judgment at length. It has been read in the course
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of this case and one point only need be noticed, A
witness appeared in support of the prosecution who
some. five and twenty years before the occurrence in
question had been convicted of giving false evi
dence. Dealing with the argument of Counsel for
the defence with reference to the evidence of. this
witness I observed in the course of my judgment:
“Further he stated that the witnese's evidence should
be regarded with great suspicion because on a former
occasion some five and twenty years ago thi§ witness
had been convicted of giving false evidence but it appears
from what we know of that former case that it was not
a case of any great magpitude and having regard to the
habits of the peoplein this particular part of the world
where the giving of false evidence, however deplorable
it may be, is not considered an offence which is fatal to
a man’s reputation to say at least of it, I do not think
that much importance need be pliced on that fact.”
T may say at once that it was not my intention to impute
to the people of this province or - of the district of Saran
any immoral views on the subject of perjury. The case
attracted no attention. It was not reported and was
not made the subject of public comment untill the issue
of the articles, the subject of this rule. ‘
The next judgment to be mentioned was that
delivered by myself sitting with Mr. Justice Adami and
deliveredon the 13th Juoe. A number of persons
were charged under sections 149 and 306 of the Indiun
Penal Code with Leing members of an unlawful assem-
bly whose common object was to abet the suicide of a
certain woman and with abetting the woman's suicide.
In the course of that judgment I discussed the facts
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of the case and came to the conclusion that the accused
were all guilty of the gbetment of the woman's suicide.
T was further of opinion that the evidence showed
that with regard to certain of the accused they had
been parties to a plot the nature of which was in fact
to murder the deceased woman. With regard to one
of the accused, a person named Jagdeo, I said, :*Asto
Jagdeo he is an older youth -and he 'should. have
exercised more intelligence, -We  believe, but we are
not certain, that he was in this plot also but 'we consider
that the justice of his case will be met by sentencing
him to rigorous imprisonment for seven years”. Those
individuals whom we-considered to have been 'parties
to the plot to murder the deceased were sentenced to
rigorous imprisonment for ten years." In the course of
this judgment the word “plot” is not uised save in the
passage which I have quoted. ' S

The third case was one in which a person named
Jagat Narain Lal ‘wes charged with sedition under
- gection 124 A of the Indian Penal Code in respect of an

article which appeared in a vernacular newspaper named
“Mahabir” of which- he was the editor. #The article

complained of accused the Government of deliberately
fomenting commanal strife, The accused was repres
sented on the appeal by Mr. Sachchidananda Sinha, an
eminent Advocate of this Court. In.an argument of
great learning and considerable length he set forth the
law relating to sedition and the proper canons of cons
truction to be applied to any publication alleged to
be seditious, The case’ was heard' some length The
arguments used and the authorities cited by Mr. Sinha
were very carefully considered and the Court expressed
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itself as fully - satisfied with the principles of law enun-
ciated by him, nor were those principles contested in
any way by the learned Government Advocate who
appeared for the Crown. The case therefore resolved
itself into one of very small compass, that is to say,
the actual meaning of the article when construed
according to the principles epunciated by Mr.. Sinha in
his argument. In the course of my judgment I set
forth the view that the meaning of the article was
unmistakable, that its effect would be to cause persons
who read it and believed it to hate the Government
and hold it in contempt and to become - disaffec-
ted. I.came to the conclusion and expressed my
view -that the tone of the article was »such
as to deprive it.of any serious appeal to iatelligent per-
pons but having regard to the degree of harm which the
article might produce upon uneducated minds, I held
-that the sentence imposed by the Court appesled from
was justified. - This' decision was delivered on the 19th
July. o

The fourth case was concerned with a Jail appeal.
11 persons had been convicted of dacoity and the prin-
cipal evidence in the case was that of a member of the
gang who had turned approver. As to six of the
accused the evidence of the approver was amply cor-
roborated, but as to five the Sessions Judge had con-
wvicted the accused upon the evidence of the approver
alone giving in great detail the reasons which be consi-
dered justified him in this course. This case, as I have
said, came before Mr_.Justice Macpherson und myself as
.a Jail appeal and upon reading the judgnent we formed
impression that it would be wise to consider with great
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care the law relatig to the acceptance of the uncorrobo-
rated evidence of an approver and the eircumstances in
which the law had been applied to the'facts of this parti-
" cular case.- We; therefore, directed that the-case be set
‘down for argument and- the learned Government Ad:
vocate appeared in” support of “the conviction. The
case was very thoroughly argued and we examined
all the. authorites, Finally,. we: delivered -separate
judgment which have since been reported up holding
the convictions and setting forth at some: length
the considerations which should guide the Court in
coming to -a conclusion - whether or not to act -upon
the uncorroborated testimony of an' approver.
Now the articles the subject of :this rule, contain
reflections upon me in my capacity as a judge and as
_Chief Justice of this Court and I think it right before
considering them - in detail, to déal briefly ‘with the law
applicable to comments of this' nature and:to the juris-
‘diction of the Court under which such -comments may
“be punished with. * From the “earliest times it has been
recognised . that the superior Courts of' Record have an
inherent jurisdiction to punish conterpts - of their '
authority and it'has been pointed - out that ‘contempt
of a Court of Record may be of one or more 'different
kinds, We are here dealing with that class of contempt
which has been termed scandalising the : Court. In
the Queen v Gray 1900 (2 Q. B. 36 at p.40). "Lord
Rassell, Chief Justice, said: “Any  act. done or.’ writing
published calculated to bring a Court or a Judge of the
Court into contempt or to lower his authority is a
contempt of Court. That is one. class of con-
tempt. Further, any act done or writing published
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caleulated to obstruct or interfere with the due course
of justice or the lawful process of the Courts is a
contempt of Court. The former class belongs to the
category which Lord Hardwick L. C. charcterised as
‘scandalising a Court or a judge” That description of
that class of contempt is to be taken subject to one and
an important qualification, - Judges and Courts are alike
open to criticism; and if reasonable argument or any ex-
postulation 18- offered against judicial act as contrary
tolaw or the public good, no Court could or would
treat that as contempt of Court, The law ought not to
be astute in such cases to eriticise adversely what under
such circumstances and with such an object is published;
but it is to be remembered that in this matter the liberty
of the press is no greater-and no less than the
liberty of every subject of the .Queen,” Then follows
some remarks ‘about the facts of that particular case
and ‘the Chief Justice continues “we have therefore to
deal with it asa case of contempt and we have to
ded with it brevi manu. This id not a new fangled
jurisdiction; itisa jurisdiction as old as the common
law itself, of which it forms part. Itis a jurisdiction,
the history, purpose, and extent of which are admirably
treated in the opinion of Wilmot C. J., then Wilmot
J., in his opinions and judgments. It.isa jurisdiction
however, to be exercised with scrupulous care, to be
exercised only when the. case is clear and beyond
reasonable doubt.” In &' much earlier case in the reign
of King George III, Rex vs. White and another re-
ported in I Camp. p. 339 Grose J., is reported as having
_aid that it certainly was lawful with decency and can-
dour to discuss the propricty of the verdict of a jury or
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" the decision of a- judge and if the -defendants should
be thought to have done no more in this instance (under »
'considératiohs)'they would be entitled to an 'acquittal;
but on the contrary they had transgressed the‘law and
ought to be convicted if the extracts ‘from 'the
newspaper set out in the information contained no rea-
soning or discussion, but only declamatiion and invec-
tive and were written' not with a view to elucidate the
truth, but to injure the. character of individuals and to
bring into harted and contempt the administration of
justice in the country.: The view of the law taken in
these cases and particularly in the case of the Queen vs.
Gray has been consistently followed by the High Courts
of India, In the matter of the Amrita Bazar Patrika
(26 C. L. J. 538) Mr. Justice Mukherji says: “It is
not ‘necessar'y for our present purpose to givean exhaus-
tive enumeration of acts which amount to contempts of
Court. . Tt is sufficient to state' that scandalous attacks
upon judges calculated to cause an'obstru'ction to public
" justice, do constitute such contempt. Blackstone, in a
celebrated passage of ‘his commentaries (Vol. IV page
285) which will be found quoted in Legal. Rememb-.
rancer Vs, Motilal Ghose (1918) (I. L. R. 41 Calcatta
173 at page 253 ) specifies in his description of contempts
of Court contempts which arise “by speaking or writing
contemptuously of the Court or Judges, acting.
in their judicial capacity and which' demonstrate a gross
want of that regard- and  respect which when once
Courts of Justice are deprived of their authority, so
necessary for the good order of the kingdom, is entirely
lost amongst the people”. Sir John Wilmot C. J. in
R. Vs, Almon 1765 Wilmot 243 at page 233 justifies “
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similar view", After quoting the opinion of Wilmot
C. d. and giving alist of recent authorities Mr.
Justice Mukhraji continues. : “The principle deducible
from these -cases is that punishment is inflicted for
attacks of this character upon judges, not with a view
to protect. either the Court asa whole or the individual
judges of the Court from a repetition of the sttack but
with a ‘view to protect the public, and specially those
who either voluntarily or by compulsion, are subject to
the jurisdiction of the Court, from the mischief they will
incur, if the authority of the tribunal be undermined
or impaired”. A little later on at page 540 he says:
“It is immaterial ‘whether the attack on the judge is with
reference to a case about to be tried, or actnally under.
trial, or recently adjudged;in each instance the tendency
is to poison the fountain of justfce, to create distrust,
and to destroy the confidence of the people in the Courts
“which are of prime importance to them in the protec-
tion of their rights and liberties”. At page 545 the
same Judge says: “The power to punish for contempt
is inhereot io the very pature and purpose of Courts
of Justice, It subserves at once a double purpose,
namely as an aid to protect the dignity and authority
of the tribunal and also as an aid in the enforcement of
civil remedies, The power may consequently be exer-
cised in civil or criminal cases or independently of both
and other solely for tlie reservation of the authority of
the Court or in aid of the rights of the litigant or for
both these purposes combined. By reason of this two-
fold attributes, proceedings in contempt may be regarded
us anomalous in their natare, possessed of characteristics
which render thein more or less difficult of ready or definite
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classification in “the realm -of judi(’:i‘a'l “powet: Hen’c‘e';
such proceedmgs have sometxmes been styled: Sui
genems - - SR R '

\ To this ‘suthoritative’ expressioni of learned Judcres
I venture to'add a cons1deratlon which has ‘also'in the
past been made’ the subjéct of - judicial - co'minenf It
must he rememberéd that: a Judge by reason of hlS
office is precluded from entering ‘into controversy in
the columns of the pubhc press.. Whether the comments’
be of o permissible 6r of an improper churacter, he
connot enter the arena and do-battle with his adversary
upon equal - terms, The judge of a superior court i
moreover precluded by considerations ' of decency from
having recourse to " the - remedy ‘available toany’ other
citizen of whom defainatory words ave spoken or written;
that is to say, of taking'proceedings for libef -or slander
before” the.:ordinary . tribunals which ‘are subject to his
own jurisdiction and he requires therefore in'the exercisd
of his " office - a special - protection in - order that hls
authority and dlgmty may be m'untamed ) i K"_ ‘

I now 'tutn.to a, consxderatlon of the artlcles whlch
are ‘the subject of this case. In the lssue OE bunday,|
June 24th there appemed an artxcle Whmh dealt
at cons1derab1e lentrth with | the Judgment in the
Satl case delivered on the lﬁth June, It is not nece-
gsary to desl with this article at any length It was
a criticism and & pelfectly 1emtxmate C[‘lthlsm ‘of the
judgment but towards the conclusmn it mentlons the
p'u ticular case of the youth J ﬂgadeo and state s “We pro-
pose to deal with this aspect of the caseina subse-
quent issue”, In the issue of Wednesday, July 18th and
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in theissues of Friday July 20th and Sunday July 22nd
there appeared three articles successively dealing with
this case. Now, in addition to comments of another
character with which I do not think it necessary to
deal, there appear distinct allegations several times
repeated that the youth Jagdeo should have been acquitted
and there is quoted in support of this contention the
observation from my judgment which I have set forth
above: “We believe but we are not certain that he was
in this plot.” This is taken as a distinct statement that
the Court was of opinion that Jagdeo was not guilty of
"~ the offences with which he was charged but was neverthe-
less sentenced to rigorous imprisonment for seven years.
I have been at some pains to point.out that my obser-
vation in the judgment has no such ‘1eaning and that
the doubt in the mind of the Court with respect to
Jagdeo was merely as to his complicity in the plot to
bring about the death of the woman. There was never

in the mind of the Court the slightest doubt that Jagdeo
was guilty of abetment of suicide, It is somewhat

shockmg that any one should on a mere perusal of the
judgment and without any further enquiry come to the
conclusion that any judge could convict a person after
having expressed a doubt of his guilt of the offence
charged. Had the matter rested on this single misin-
terpretation of the judgment of the Court, we should

not have been inclined to take a serious view of these
articles. On Sunday July 29th however appeared an
article commenting upon the case of Jagat Narain Lal:
Thearticle contains many offensive expressions in the
worst possible taste, Of the greater part of these we
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do not think it necessary .to take not'ice.f"- There, is
however, one grave charge against me in my capacity asd
judge whichis deliberately made, which is not susceptiblé
of any misunderstanding, which is a reflection upon my
judicial conduct of a natare so grave that if it were true
I should be unworthy ‘to hold my high- office. Early
in the article the author says: “We say nothing as to
the conviction of aid the ' sentence passed - on Babu
Jagat Narain Lal, for such conviction must be expected”
as & matter of course in the system under which we
live” and a little lateron: “A long and learned argument
was advanced by the learned Counsel for Babu Jagat
Nurain Lal as to the proper 1nterpretatlon to be placed on
the subject matter of the charge. But the learned Cblef
Justice does not appear to have given even a cursory
consideration to the argument and disposed of the
whole case practically in a single sentence.” Now in view
of the fact that a full report of this case appeared in the
“Searchlight”, it is 1mposslble for the Editor to disclaim
aknowledge of what in fact took placé at the hearing of
the appeal. “Then after - commenting upon the sentence
as being far too severe the author ‘of the articlé says:
“But an enormity of this kind from a Judge who does
not feel the horror of sentencing o man to seven years'
rigorous imprisonment, though he is ‘not certain’ of his
guilt is not at all surprising. A Judge who does not
observe the elementary principles of criminal jurispru:
dence that the presumption of innocence is funda-
mental to the British system of criminal law and
that that presumption is in no way rebutted by a
finding that the tribunal °believes’ but' is * not
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certain’ of the iguilt of the . accused person may
of course. be excused if he does not know that the
measure of punishrent in & case of sedition is the mea-
sure of impor tance which can be attached to the subject
matter of the charge for sedition. But it is indeed
lamentable that the Chief Justrce of the Patna High
Court should have 1gnored these elementary principles
of law.”" " Later on he says: “if the judgment which we
are consrdermv had been pronounced by s junior Depaty
Magrstrate, then we have no doubt that the High Court
would have severe]y censured him. As we have already
pointed out, the arguments of Mr. Sinha have not been
referred to, and in fact the real part. of the judgment
consnsts of not more than one or two sentences. Even
Babu Jagat; l\aram Lal 4 snlly noisy little man ’ though
- he may be, was entitled to ask the High Court to con-
sider pomts urged on his bel)alf” Now, up to this point
it has been contended on behalf of the respondent
that the artrcle is a mere criticism of the form of the
Judgment and acomplaint that the Judgment itself does
hot contain a review of all the points raised by the
learned Counsel for the defence. It iy, however,
clearly not the intention of the author to com-
ment merely upon the form of the judgment,
His intention is to give the impression that the
*Chief Justice lgnored the argutents of the Caunsel
and refused to consider the authoritics cited and that
such is the intention of the author is made ubundantly
clear by the next succeeding passages of the article:
“How are we to suy that those points have been con-
. sidered, since there is no indication in the judgent that
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the Chief Justice was even aware of those points: It i
our deliberate conviction that the life and the liberty of
the subject must necessarily be in grave peril when, the
Chief Jusfice of the hmhest]udlcml tribanal in the
land ignores the .arguments, refuses to consider the
authorities that may be cited, and in the end ploduces
a Judgment; full of sound and. fury but sxgmfymv
nothmg, except 1mpr1sonment so far as the. parties are
concerned,” and later “it is obvious- then, that; the life
and hberty of the subject are in danger under the
presept administration of  the Cummal law and -
unless we, wish to perlsh we must protect  ourselves
aoamst thls new menace.’ ' The argument was adv(mced
on hehalf of the respondent that all this mennt 00. more,

than that: the _jndgment: of the High Coult is taken ag ‘

an mstructlon and example by the lower courts and that
the 1mper11,ln:1<y of the life and llberty of the. subject
referredto was the mere 1mper11hng of. the life and
liberty of such persons s might come beonemferlor
Courts after readmg such aJudgment It is for this Court;
s a matter of law to construe womds and phrases
which have 1o, techmcal slgmﬁcance and to decide
what i 1s theu' meaning aud what is ‘the effect whlch
they afe calculated to produce and I Have o . hesx-
‘tation in deciding that the -words used by the author
mean and are calculated t0 mean and intended to:
mean - the. conduct of ‘cases before ' thé 'Chief Justice’
is such that the arguments and iauthorities are ignored
and that for ‘that reason the life and hberty ot’ the
subject brought " before the Chief Justice is in penl'
Such a statement made about & judge” in the execution
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of his office is a contempt of Courtof the gravest
character. ‘ ] ‘ :
On Sunday August 5th there appeared an article
entitled “Press Comments on the Chief Justice."
Among _the phrases occuring in this article are the
following:—*As a matter of facts, the outcry is nothing
more than the expression of the outraged feelings of the
people over observations and coi)viction that are exer-
cising the minds of the public at large.. It cannot but be
_otherwise in an official ridden country like India
which presents the amazing spectacle of being the
only civilized country where judicial and executive
functions are deliberately kept combined by a system
of . Government whose promises for separation have
been broken as often as they have been made, It is
a truism there is no gainsaying that the one silver
lining in an mtterly dark, and dismal horizon has
been a lurking belief on the part of the people that
the High Court with its great traditions of judicial
independence stood, at any rate in some measure,
as the protector of the life and the liberties of the
people. The High Court has been regarded as the

one bulwark against Executive wantonness and Judicial
* vagaries and throughout the period of office of Sir

Edward Chamier and Sir Dawson Miller, despite
occasional mistakes, public confidence in the High

Court remained unshaken. It would be doing violence
to truth to suggest that the same confidence is o
fact of to-day.” Later on-there occur the words;
“His Lordship started with introducing far reaching
changes in the rules without as much as’a pretence
ot consultation with
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the Bar who were one fine morning donethe courtesy of
being presented with a fait accompli., Then came the Sati
case judgment with its bad law, angry rhetoric and m
the clrcumstances, monstrous sentences..,, The conv1ct10n
of 2 man on.the uncorroborated testlmony of an
 approver followed and soon 'Lfter came the amazm‘r

judgment in the case of Babu‘Jagat‘ Narayan: Lal.”
- A little further on he says: “But by far the most
amazing feat was the insult levelled a{p ours people ‘in

" this part of the world’ by one who is not a globe trotter
out to earn cheap notoriety nor an execative official
carrying the White Man's Burden on his shoulders, but
the Chief Justice of a High Court’ of Judicature, What-'
ever His Lordship may have meant, the public at large
must take him at his wordsand they refuse to tolerate
their being characterized practically as habitnal liars.””
The passages above quoted distinctly impute to the’
Chief Justice the reproach of passmg monstrous senten
ces, of unjustifiably convxctmg a man on the uncorro

borated testimony of an approver .md with- aocusmg
the people of Indm, or the people of this province of
bemg habitual liars, None of these reproaches is justified
and the cummulative effect of these statements, having
regard to the preceding articles, is to lead to the belief
that the monstrous sentences improper reception of the
testimony of an approver and the wholesale condemna-
tion of the people of the province as habitual liars are
facts which render the Chief Justice unfit for his office
and undoubtedly tend to debase his authority. As I have
gaid the title of the article is “Press Comments on the:
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Chief Justice” and there is quoted amongst other article
dealing with the ‘Chief Justice one from a paper callec
““Forward” published at Calcutta. This article contain;
 large cross headline’ “prostitating the position of ¢
judge.” Under this headline was set forth the  following
statement:-"‘Was any evidénce adduced by the Prose-
cutor to warrantthe presumption that the - accnsed was
a fool and a knave? If not, what - justification the Chiel
Justice had for prostituting his high and privileged posi-
 tion and depicting . the accused in such a thick colour?
. The vilification of the helpless accused does not seem
to be the only art in whlch the learned Chief Justice ind-
- ulged: . His.. Lordship thought it fit to utilize
his judicial position . to do a. bit' of propa-
ganda in favour of British imperialism and  proceeded
to make a little critical examination of the psychology
of the mind of the .1ccu<ed” I do not propose to
deal further with the use of the WO!'d“PI’OStltlltll]“ -
then stating that neither of the Counsel appearing
for the respondents was able to justify its use or
to urge with any forcé that it had other than a
gros=1y derogatory 1mpllcatlon, nor were they gble to
justify the statement ' that the judgment contained
political propaganda in favour of British Imperiulism.
The article “introducing - these press comments and,
the Press Comment itself cannot be considered other-
wise than as a gross contempt of Court.

In conclusion I cannot do more than follow
the example of many well-known and distinguished
judges in pointing out that a judge should neither fear
‘nor resent public  criticism whether of his judgwent in
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iatters 8 taiv 6¢'his' ]u(Tomexits in matters of 'fadt and
Lwell: pilise that it is the ﬂuty of'a ]udtre to profect the
piiviledes of! the public a«hnét afs of tyranny ad 'well
as against the " crimes'of publlc oftenders and T shou]&
have been among the Tst to’clalm any' 'exemption ' From
sych criticism. [ hope that I may alivays be.dpen to
criticism  and that my matural vapity may pever
prevent me from giving ear to my crltlcs nor fxom
affording to them sich ‘attentiotr and respect 13 then'
position in life, learning and plofesswnai séaﬁdmo may
chim, But T should be! unworthly of the high: 6ffice to
which His Majesty has been pleased to appoint me if
I refrained from protecting that office or from punish-

ing those who offer it affront. The articles for which the
respondent is responsible are undoubiedly caleulated. to
lower the prestige of the High Court over which I have
the honour to preside and to impair my dignity asa
judge and as Chief Justice, This is the first example of
its kind which has occurred in this province and it is
to be hoped that it, will be the last. We have not
thought fit to punish either the company orits directors
or mapager. The list of directors contains the names
of many worthy people who, we are sure, cannot have
viewed the proceedings of the Editor of their paper
with any approval. We have brought them here in
order that they may have due cognizance of the facts
and we propose in their case to make no order. We
desire, however, to say that any repetition of this
offence will be met with consequences far more severe,
The sentence upon Murli Manohar Prasad, who is
described in the “Searchlight” newspaper as the



206

editor -and printer, is that he before 2 o'clock this
afternoon pay a fine of five handred rupecs and that
in defanlt of such payment he be confined in the Patna
Jail until such fine shall have been paid.;

_Patna, the 16th, Angust, 1928,
Adami' J.~I agree
Ross J.—I agree.
~ Kulwant Sahay [.~1-agree. =
Fal 8li ].—I agree. |
. Patoa, the 16th August 1928, .



. APPENDIX I

CHrARGES WIHT TWO ‘OR*MORE ‘HEADS -

1, 8. Haidar,a Magistrate of the first class ab Patna hereby charge
you the marginally named persons as follows:—n
L. Bidyasagar Pandey of Sarths, {2] Roghu Singh of Berhna.
[3] Lachman Pandey of Surtha, [4] Sshdeo Pandey of qf ‘Berhna,
{5] Hardeo Pandey of Sartha, [8] Kesho Pandey of Sartha, [7] Mudidhar
Pandey of Sartha, [8] Jagdeo Pandey of Sartha, {9] Gaya Pandey of
Berhoa, [10] Ramdhaoi Hajam, [{1] Ramantar Dusadh, [12] Musammat
Lakhia Kaharin, [13] Jagdeo Kahar, [14] Kandhai Kabar, [15] Shamlal
Kahar, [16] Tukan Kahar,
First that you, on or sbout the 22nd day of November 1927 at Burh
[Police station Barh, Zila Patna] were members of an uilawtul assembly,
and in prosecution of tha common object of the same [viz, unlawful
assembly] o abet the commission of suiside by Mosammat Sampati Kuer
at Gaudabe Asthan [Barh] some members of that assembly abebted the
said offence of suicide [while you were members of the enid assembly]
and you are thereby under Section 149 I P, C. gnilty of [Sds T. L]
the said offence -punishable under Section 308 of the Indian Penal
‘Code and within the cognizance of the Court of Sessions And I
hereby direct that you bo tried by the said court on the said charge,
{84 8. Haidar, 17-1.
Secondly, L& Haidar 8 Magistrate bf the first clasa at Patuu, bereby
. charge you the margmally named persons as followsi—
That o or abont the 22ud day of November 1927 st Barh [Police
. Btation Barh, Z11a Patna] one Musammat Bsmpati Kuer, widow of
Sidheswar Pandey of village Sartha, Police Station Chandi, committed
suicide and that all of you abetted its commission [In various ways,
"e.g. [ by [Sd. T. L] encouraging the said Sampati Kuer to commit
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[Sd. T. LT suicide by shonting [Sd. T. L.] [Satiii-Fi-jail, [i] by preventing
[84. T. L] the Police [by threatsand otherwise] from interfering in the
Performance of the said act of suicide, [iii} by prepating in funeral
Pyre and placing the dead body of Sidheshwar Pandey on the pyre
near which Sampati was made to take her seat, [ir] by cutting and getting
ber nails cut and her feet painted, [s] by supplying to the esid Sampati
Kuer articles of toilet such as vermillion, fikuli and pitambari ete., [¢i]
by preventing the police from trying to save Sampati Kuer from drown-
ing when she rushed into the Ganges after she had canght fire, [rit] by
preventing the said Sampati Kuer from gefting medical aid after she
had been burnt #ud when she herself came out of the water and was
lying at the Gaudabe Asthan, and thereby commitied an offence
punishable under Section 306 of the Indian Penal Code and within the
cognizance of the Court of Sessions.

And I hereby direct that you be tried on the said charge by the
gaid cour,

[sd] 8. Haidar
17-1-28,

Thirdly, I, 8. Haidar, a Magistrate of the first class at Patna hereby
charge you the marginally named persons as follows:—
That you, on or about the 22nd day of November, 1927, at Bark
[ Police Station Barh, Zilla Patus ] conspired to do an illegal act to
wit abetment of suicide and that the same act, viz., abetment of suicide
was committed [ by some or all of you] in pursuance of the cons-
piracy and [ that you] thereby committed an offence punishable cnder
Bection 120 B. of the Indian Penal Code and within the cognizance of
the Court of Sessions.
And T hereby direct that yon be tried by the said court on the
maid charge.
[8d] 8. Haidar, 17-1-28.
Charges read over and explained. )
{84.] 8. Haidar, 17-1-28,
Additions and corrections initialled i [ ] by me oo Feb. 13, 2.
(4] T.Luby
) 8 J
13-2-28.
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ot [ .

The Summing up by Mr. Laby, Sessioﬁ Judge, Patna Yo the Jury, in
The King Emperor vs. Vidyasagar Pandey and 15 others Sectwns 3086,
149 and 120-B,LP.C..

Heads 'of Ch'ar'ge o the 'ury, : ‘
Sections 298,299 Cr.’P. C.read - e
Respective functions of Judgé and Jury explained

.

Particulars of the accused persons; +

1. Vidyasagar Pandey aged about 14 years of Sartha P. 8, Chaudl
2. Sahded w oo . 22 on ‘
3 Hardeo " " % w e
4, Kesho -, . A " ”
5. Mulidhar. , 16 years of Berhna P, 8. Barh
6. Jagdeo =, P
7. Gaya T ‘.;' 22 ,v‘u; " iy
8. Raghu Singh (Babhan) 3 Cn o ,,
9. BamsotarDumdh , , 28 .
10. Lachman Pandey W 0 0,
11, Lakhia Kaharin - -, 35 years of Sartha P. 8, Chandi.
12, Jogn Kabar T o
13. Kaohsi _ » 40 " "
14, ShemILal ~, =~ 30, » "
15 Toksn ., ., 40 .
' 16. Ramdhani Hajam " 50 years of Barh Towu Zilg Patna,

No. 4 is proved and admitted to be a gotia of No. 5.
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Nos. 12, 14, 15, are brothers and No. 13 is their cousin.
Place of ocourrence Barh town. .
Date of occurrence Nov. 22, 1927,
Charges read and explained.
! The prineipal charge i under Sec. 306 I P. C. for abeiting the
suicide of one Sampati aged about 20 years, sister of accnsed Murlidbar,

who was burnt an the pyre of her deceased hysband Sidkeswar Pande,
brother of accused Vidya Sagar Pandey.

Sec. 306 L P. C. read.
' .The terms “suicide” explained.
The term “abetment” explained and §. 107 L. P. C. read to the Jury.

The second charge is luoder 8. 306 with 8. 149 L P. C. Bec. 149
1. P. C. read to Jury .

The term * unlawcful assembly” explained snd 8. 149 1. P. C. read to
the Jury.

The third charge is under 8. 120B. .

8. 120B. read to the jury.

The Term “Criménal Conspiracy  explained and 8. 120A read to
the Jury. : . :

The term “illegol" explained by reference to S. 43 L P. C.

Proceedings were instituted on the. basia of a “first information
report” (Bxt. 2) which was drawn up by Nural Haq Head Cons-
table (P. W. No. 1) on his own information at 10-30 a. m.on Nov.
22, 1927 after Bampati had been burnt. In this F. 1. B. he made
Sampati and the eight Paodey sccused under section 309 and 309/114
L P C be mentioned the four Kabars (3 by their correct
names and 1by a wrong pame) the Ekks driver (but by a wrong
name) and the maid servent (but without vaming ber).

F. L B. read to the jury.

The first news of the intesded suicide i said to have been
bronght by constable Ramayan Singh (P. W. No. 5) to Nurul Haq

the police station at 5-30 a. m. and to have been entered in the
station diary then and there, vide, Ex. 1.

Ext. 1 read to the Jury.*

There is avother entry in the station diary sbout what happened
at the P. 8. at 7.30 s m, vide, Ext.A,

L



. Bat Aviead to the Jury.

Another entry (Ext. B.)in the 8. D. has been exhibited for the
" defence with the idea of throwing doubb on the . credibility of Nurul

Hagq. )

Ext. B. read to the Jury. A

Evidence for Prosecution.—You have heard the evidence of Nurul
Haq (P. W. 1) and of the constable Ramayan' Singh (P. W. 5.) and
Mukhlal Singh (P. W. 7) who claim {0 hive been with him throughout.
They have added many details to the story unfolded in the F. L R.
Thus the F. I R. does not mention (1) the presence of the Tnspector at
the P. 8. or at the ghat, (2) Nurul Hag's use of a Motor Car to get back
to the P. 8., (3) shouting of “Satiji-kijai" at the Court compound or
at the P. 8., (4) insistence by the Panday at the Court Compound or.
at the P. 8. that Sampati must become a Sati, (5) the parts played by
Ramdhani and Raghu, The F. I R. as it stands 98 a pretty long
document. But Nurul Haque says he could not include every
detail in it, a8 he had other things to think about on ‘Nov. 22.
It has been argued before you that the F. L R. was not written
at all untfl the §. I had returned from Patea and held a con-
sultation with the other police' men. If that were the case one
would not have expected to find any important 'points omitted
from the F. I B.- The F. I. R. is an important document in
most Sessions cases. It is for you to consider whether this F.'I. R. -
shows .signs of snbsequent concoction or should be tdiken as genuine ,
record of Nurul Haq's first impression of the occurrence. Then
you have the evidence of Mohabir Tewari H. C. (@, W. 14) and
Lachmi Singh (P. W. 9) of the Treasury Guard, who took part
in the argument at the court compound. Also of Lalbehari Lal
8.1 (P. 'W. 21). on the same point,

The Inspector [P. W. 20] and five constables (ll’. Ws. 11, 12,
13, 16 and 19] have told you that they saw Sampati and her com-
pamons at the P. B, and subsequently marched to the Ghat and’
witnessed the tragedy that occurred there, Kedar Nath Pundey

H. C.(P. W. 17) was not put forward by the Prosecution. but,
only tendered for cross-examinstion. He has stated that the 8.1,
deputed him to the burning Ghat at 6-30 AM. to prevent the suicide,
he was there when Sampati immolated herself, but does mot Jdentlfy

any accused except Lachman. Rameshwar Prosmd H. C.(P. W. 15)
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has deposed that he was present during the argument at the P. 8. He
has pointed out Jagdeo, Lachman, Murlidhar, Vidyasagar and Raghu

as participants in that argument,

Nur Mohammad Ekka driver (P. W, 2) had deposed that his Ekks
was taken from him by force at the court compound by Ramautar
accused. Doman Mian Ekka driver (P. W. 3) has deposed that he
saw Ramautar driving Nur Mohammad's Ekka towards the P, S, with
9 men and 2 women on it and an escort of 2 constables and s

trate, who has been called as court witness No. 3 (as the prosecution
classed him as hostile). He has deposed that he got & police report
. at 12-30 on the 22nd and went to the burning Ghat to record Sampsti's
“dying declaration” but did not record it because thers was an nproar,
He questioned Sampati and she told him that “she was burned by fire
that came out by itsel/™ and she refused to go to Hospital. He does not
identify any of the accused persons. He went away and did nothing
more either that day or the next day,

The Assistant Surgeon (P. W. 6) deposed that he went to the
burning ghat at 2 P. M. at the request of Sub-Deputy Magistrate to
treat Sampati's injuries, but did not treat them. He has said that he
was intimidated by Sampati's companion, but that he could hot identify
auny one who intimidated him  On the 24th Sampati was taken to the
jail and placed in his charge and after that he examined and treated
her ihjuries. She died at the jail during the night of Nov. 25-26,

The Sub-divisional Magistrate (P. W. 10) was out on tour on the

"99nd. He has fold yon that he received the F, L R. from the police
in the eveuing on the 23rd, and that the Sub-Deputy Magistrate's
report reacheq him half an hour later. It is not clear why the 8. D. M.
did not get his report to the 8. D, O. earlier. 8. D, M. puts the blame
on the office. The 8. D, 0. retnrued to Barh and went to the ghat in
the morning of the 24th. He found Sampati lying in the open on
o layer of cotton wool. There was big crowd. People were shouting
“Sati-ji-ki jai" and making obeisance ‘ond offerings (iucluding pice).
‘Sampati’s companion were picking up the pice. The 8. D. 0. noticed -
Lachman accused and Vidyasagar acoused there. He weut thore again -
in the afternoon with armed police and removed Sampati to the hospital.
Lachman and Vidyasagar objected to the removal.

The investigation was commenced by the 8. I when he relurned
from Patua to Barh in the evening of the 22ud. He subitted 8
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charge-sheet under section 309-114 I. P. C. against the 8 Pandeys,
Lakhia and Raghu on Nov. 25. But after Sampatls death the case‘
assumed a more serious aspect and he snbsequently submltteda‘
revised charge sheet on Dec 12 undet Sec 806 L P C agamst all the
present zwcnsed

Tt is argued that Nurul Hag could have taken up the mvest;ga’uon_ A
in the morning of the 22nd but -did not do so because the F. L B, was
not yet written. The Tnspector has stated that Nurul Haq .had
power to investigate, the 8. I. hassaid the opposite, Nurul Hag hag
said that he did not record any evidence before the S. 1. returned,
There is a note in Col. 4 of the printed form attached to Nupul Haq's
F.1 R. to the affect, enquiry taken .up by W. H C. Nurul Hag.. This
note purports t0 have been written by R. Prosad, a H C., who was
not asked to explain it. A test ideutification was held.in Barh
Sub-Jail on Dec, 12 by the Honorary Magistrate (P. W. 8) thj filled
up the report (Ext. 6). All the accused except Ramautar and Lakhia
were in the jail then. The -identifying  witnesses were the two
treasury guards [P. W's. 9 and 14.] snd Rameshwar Prasad H. C.
(P. W. 15). All three of them picked 9ut Lachman accused and Jagdeo
accnsed. and P. W's. 14 and - 15 picked ont some other accused. The
defence Mukhtar was present, and was. consulted - by the Hony.
Magistrate about the arrangement for the test identification. .-

P. W.No. 4is a Head Constable who prepared the plan (Ext.3)
snd explanatory schedule (Ext. 4) copies of which were supplied to- the
Jury and to the defence lawyers at the opening of the trial, -

The Dafadar and Chaokidar of Berhua have been. examined a8
conrt witnesses end have deposed that Gaya accused is first cousin of
Murlidhar accused and that Raghu a.ccused is a friend of the Pundey
and is religiously minded. .

Unfortunately no evidence has been forthcoming from village
Sartha in which Sidheshwar died. So we sre left in the dark about
two 1mportant points, i, e., (1) whether Sampati had announced her
. intention of becoming a sati before she left” Sartha, (2) at what time
and in what conveyance (if any) and in what company Sampati left
Rartha for Barh. The Pubic Prosecutor has said- that no man of

Sartha [not even the village Chaukidar] is willing to give any evxdence
about the matier.

Pleas of accused.—The accnsed persons all pleaded not guilty to

charoes. Refara the asmmittine Macictrnta thav caid manale +ha.
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they would reserve their defence for the Sessions Court. Vidyaskgar
has said that bis sister-in-law Sampati came to Barh to cremate her
decensed husband; that when they came near Barh, she aunounced
her intention of becoming a Sati so he and Sukan after remonstrating
took her to the criminal court * so that the authorities might know about
it". He has admitted that he was at the burning ghat but not that
he was on the Ekks or at the P. 8. Hardeo, Kesho and Lachman have
said that they had come separately to Barh on their own business; went
to the ghat on hearing of the Sati and were arrested there on a mere
suspicion. These three and Sahdeo and Gaya bave said that they are
not connected in any way with Sampati. Murlidhar has admitted that
he is Sampati's brother, but denied thathe came to Barh with her.
Jagdeo has said that he had nothing to do with Sampati or with her
death. 'The police made him an acensed because he declived to give
evidence for them. Raghu has made a similar allegation against polics.
Lakhia has admitted that she was Sampati's maid aud sccompanied
Sampati from Sartha to Barh, she has also said that the police brought
her to the burning ghat, and that she had nothing to do with Sampati's
suicide. Ramautar has said that he drove Sampati to the Ghat at
the request of Nurul Haq who pressed him into service at the P. 8,
he ¢an not ssy to whom the Ekka belouged. The barber Ramdhani
has said that be shaved the head of the deceased Brahmana's [i..e,
Sidheshwar] corpse at the request of Sukan who paid him one anns,
15 wages. He did nothing for Sampati and did not see her burat,

 he is & man of Barh, and has no ‘connection with Sartha or Perhnas
The four Kahars have seid that they have carried Bidheshwar's
corpse from Sarths to Barh Catcherry at the request of Sukan Paodey,
who paid them Rs, 5, ns wagei. Sampati did not go with them.
Next morning [i. e, on the 22nd) they carried the corpse from the
cutchery to the ghat nuder the 8. I's. orders and left it there.

No witnesses have been called fer the defence. But you should not
allow this fact to prejudice your minds ngainst the accused. A person
accused is not bound to prove his version of the facts, indced he need
not openhis mouth at all unless he likes. Even if he remains silent, *
he cannot be convicted unless and until the prosecution case has been
conclusively proved agninst him, :

It is for you to consider, thorefore, whether all or any of the
witness have been conclusivaly proved ngaiust all or uny of the 10
accused persons.



Tt has been pointed out to you that there are 1o mdependent eye-
witnesses to support the evidence of the pollcemen And it has been
urged that if the events of the morning were as descmbed by the

. policemen, there must have been respectable 1ndependent men Who
saw and heard the sights and sounds described, 2t the Ontcherry
compound and at the P, 8, and at the Ghat, This is not duputed Bu
it is urged for the Crown that no ‘private citizen of Barh either’
wishes of dares to come forward to give evxdence for- the prosecu-
tion in this ease. The'S, D, 0. (P, W.10) and the Hony Magistrate-
(P. W. 8)and other witnesses have told you that there was grave great
excitement in Barh over the supposed miracle. "The people of Barh con-
sider it a great honour to the town. And pilgrims from other places came
to Barh, bringirig money into the town and spreading its fame far and wide.
You will have to consider whether it is likely that any Hindu would dare
to give evidence for the police in such case or that any citizen of Barh
would give evidence against men who had conferred such benefits upon
his town. Itis argued that men of education would be above such
considerations, But you have heard the evidence of two men of edu-
cation, namely the Sub-Dy. Magistrate and the Assistant Surgeon; they
have admitted that they were iutimidated by the populace and dared
not do what they had gone there to do; over and above that, they -

.have even said that they could not identify aby' of the ‘men who
intimidated them. The 8. D. M. has said he was at the Ghat for sbout .
an hour, but did not even notice whether the demonstrators were men
of Barh or men from outside.

If the permaxient officials bent like this before the storm, can. you
expect that private persons who live and make their living in Barh
would care to stand up against it?

Yon will probably agree that the officials of Barh made a very poor
show.. The police (according to. their version) had three. distingt
opportunities of saving the widow, but failed to do anything decisive.
Even at the lst stags, i. e, ab the burning  ghat, they had a whole hour
in which to save the girl hut made no attempt to save her. But'the
feebleness and failure of the officials does not affect the question of
the acensed's guilt, '

You have to consider whether the evidence of the policemen s to
be believed ornot. And in weighing their evidence, yon must consider
that they were in an awkward situation, both at Barh on Nov. 22 and
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here in the witness box. On the one hand they were all Hindus,
(except Nurul Baq) and must have been affected to some extent by the
religious feeling peculiar to 2 Hindu. You Jury mea, beiog all Hindus,
must know more than I do about the religions feelings of Brabmans
and Rajputs. On the other hand they were also members of the police
force and had to consider how their conduct and word would appear
to their official superiors. To a policeman, the suicide of a Sati is ag
illegal act, toa Hindu it is (I understand) a meritorious act which
elevates the widow above her fellow creaturesand sheds great lustre

" wpon her family. When a witness ia distracted by conflicting considers-
tions, is exposed to the stress of cross-examination by three or four
lawyers in succession (as these policemen have been exposed), it is only
to be expected that some of his siatements may bensccorate,
Taking these thingsinto consideration, you mnst decide for yourselves .
whether the story is substantially true or not.

It is not disputed that they were present and watching throughont
the proceedings at the burmning Ghat at any rate. In fact the defence
lawyers have dwelt repeatedly on their presence, and on their proxi-
mity to the pyre, while trying fo fix the responsibility for the result
upon them. If {as they say) they were merespeciators, and for 8
whole hopr, they must have had admirable opportunities for observing
who were Sampati's belpers and what part was played by each of those

. helpers.  And they most have known thet & prosecation would sarely
follow and that they would be expected to give evidence abont what
they had seen,

It may be conceded that they were bound to sccuse somebody io
order to protect themselves from blame. But you must oousider
whether there is any reason for supposing that they have combined to
accuse the wrong persons. This has not been suggested by any of the
accused except Jagdeo and Raghn. There is nothing to support
Jagdeo's insinvation against the police. As regards Raghu, it has beeu
admitted by Rameshwar Prasad H. €. that be had some dealings with
Raghu over an impounded builock (pp. 8 and 9 of his deposition) but
be bas not sdmitted that there was acy dispute between him snd
Raghu over the matter. ,

You will probably agree that Sampati could not have come to Barh
at all without the consent aud co-operation of some of her relations, as
& Hindu widow of respectslle family could not travel so far on her
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own mwanve or unattended. Vidyasagar has said that Sampati came
to Barh for the purpose of cremating her decessed husband. You as
. Hindus will know whether it was incumbent upon the widow to cremate
her dead husband, who had a brother and other male relatives alive.
In any case it is admitted by Vidyasagar (and stated by several P, W's.)
that Sampati had announced her intention of becoming a Sati before
she reached the court compound, once she had announced that suicidal
intention, all the members of her escort became responsible for her
safety, and it was incumbent npon them to take every possible step
for preventing her from - giving effect to her suicidal intention. She
was only a young woman and unable to proceed in any direction
without escort. She wasstill more than two miles from her objective,
i.e., the burning Ghat. 1If they had wished to save her life, they could
easily have taken her home from the court compound and she would
not have become a Sati. But there is.nothing to show that' they bven’
songht to dissuade her from her purpose or reported her intention to
the authontles On the cther band there is a mass of evidence to show
that they acclaimed her suicidal intention as something divine or at
least iospired and assisted her to reach her objective, instracted her in
all the ceremonies required of a Sati and overawed the authontles by
their own violence and by enlisting the sympathies of s vast rabble ’

If you believe that evidence, and hold Sampatlsescort responsxble
for her death, you must then consider whether the accused persons
orany of them were among her escort and ghared the responsibi-
lity for death. You must remember that each of the 16 accused is
entitled to have his case separately considered by you.

To assist you in that direction I have prepared the followmg
abstract . of evidence against each of the aceused:

F. L B. details already given above (page 2)

All the 8 Pandeys have been named by P. W's. l 5, T, 11, 12,
13, 16, 19, and 20 as actively assisting and enconraging Sampati in
suicide and enlisting the sympathies of the mob - by shonting
“Sati-ji-kijai”, -Ramautar and Lakhia have been named by the same
witnesses, Ramautaras having escorted Smnpatl from the Cutchery
to the Ghat and Lakhia as having accompained Snmpah and assisted
her in preparing herself for the pyre.

Ramdhani has been named by P W's. 5,7,11,12,13,16,19 snd
20 as having shaved the headof the corpse and cut Sampati's pails and
reddened her feet. ' ’



10°

here in the witness box. On the one hand they were all Hiundus,
(except Nurul Haq) and must have been affected to some extent by the
religious feeling peculiar to a Hindu. You Jury men, beiog all Hindus,
must know more than I do about the religions feelings of Brahmans
and Rajputs. On the other hand they were also members of the police
force and had to consider how their conduct and word would appear
to their official superiors. To a policeman, the snicide of a Sati is an
illegal act, toa Hindu it is (I understand) & meritorious ach which:
elevates the widow above her fellow oreaturesand sheds great lustre!

" upon her family. When s witness is distracted by conflicting considera-
tions, is exposed to the stress of cross-examination by three or four
lawyers in succession (as these policemen have been exposed), it is only
to be expected that some of his stafements may benaccurate.
Taking these thingsinto consideration, yon must decide for yourselves
whether the story is substantially true or not.

It is not disputed that they were present and watching throughout
the proceedings at the burning Ghat at any rate. In fact the defence
lawyers have dwelt repeatedly on their presence, and on their proxi-
mity to the pyre, while trying to fix the respousibility for the result
upon them. If (as they say) they were merespectators, and for 8
whole hogr. they must have had admirable opportanities for observing
who were Sampati's helpers and what part was played by each of those

_ belpers. And they must have known that a prosacation would sarely
follow and that they would be expected to give evidence about what
they had seen.

1t may be conceded that they were bound to sccnse somebody i
order to protect themeelves from blame. But you must consider
whether there is any reason for Bupposing that they bave combined to
accuse the wrong persons. This has not been suggested by any of the
accused except Jagdeo and Raghu. There ia nothing to support
Jagdeo's insinuation against the police. As regards Raghu, it has been
admitted by Rameshwar Prasad H. C. that he bad some dealings with
Raghu over an impounded bullock (pp. 8 and 9 of his deposition) but
be bas not admitted that there was sny dispute between him and
Raghu over the matter.

Yon will probably agree that Bampati conld not have come to Barh
ab all without the consent and co-opetation of some of her relations, a1
3 Hindu widow of respectalle family could not travel so far ou her
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own initistive or unattended. Vidyasagar has said that Saz_npati came,
to Barh for the purpose of crewating ‘her deceased husband.  You as
Hindus will know whether it was incumbent upon the widow to cremate
ber dead husband, who had a brother and other male relatives slive,
In any case it is admitted by Vidyasagar (and stated by several P. W's.)
that Sampati had announced her intention of becoming a Sati before
she reached the court compound, once she had announced. that: suicidal
intention, all the members of her escort became responmble for her
safety, and it was incumbent upon them fo {ake every posstble step
for preventing her from- giving effect to her suicidal intention. She
was only 2 yoong woman and umable to' proceed in any direction
without escort. .She wasstill more than.two miles from her objective,
i.c., the burning Ghat. 1If they had wished to save her life, they could
easily have taken her home from the comrt compound and she would
not have become & Sati. But there is nothing to show that they aven’
sought to dissuade her from her purpose or reported her intention to
the authorities. On the other hand there is a mass of evidence to show
that they acclaimed her suicidal intention as something divine or at
least inspired and assisted her to reach her ob]ééhvé, instructed her in
all the ceremonies required of a Sati and overawed the authontxes by
their own violence and by enhstmg the sympathles of 8 vast mbble

If you believe that ev:dencs, n.nd hold Sa.mputl sascort responmble
for her death, you must then consider whether, the accused persons
orany of them were among her escort and shared the _responsibi-
lity for death. You must remember that each of the 16 nccused is
entitled to have his case separately considered by you,

To essist you in that direction I have prepared the followmg
abetract .of evidence against each of the accused:

F.LR details already given above (page 2)

Al the 8 Pandeys have been named by P. Ws, 1,51, 11, 13,
13, 16, 19, and 20 as actively assisting gnd encouraging Sampati in
suicide and enlisting the sympathies of the mob - by shouting
“Sati-ji-ki-jai”, . Ramautar snd Lakhia have been named by the same
witnesses, Ramautaras having escorted Sampati from the Cutchery
tothe Ghat and Lakhia. a8 having accompni‘ned‘ Sampgfi and asgisted
her - in preparing hersslf for the pyre.

- Ramdhani has been named by P. W's.5, 7,11, 12, 13 16,19 and
20 ns having shaved the head of the corpse and cut Sampati's nails and
reddened her feet. N ’



12

Kt?sho. 'Sahdeo. Lachman, Murlidhar, Jagdeo and Vidyasagar have
been identified by the . T, as participants in the affuir at the Cutchery.
. Lach‘man, Jagdeo—picked out by P. W's. 9, 14,15 at test identific-
ation,

. Baghu, Murlidhar, Vidyasagar—picked out by P. W.15 at test
identification. .

Kesho, Sahdeo—picked out by P. W, 14 at test identification.
Lachhman, - Vidyasagar noticed by 8.D. 0. at Ghat twice on 24th,

) Kedarnath (P. W. 17) has deposed that he saw Lachman receiving
eg» oroaments from Sampati after she had taken her seat on the pyre.

Raghu is said to have been noticed at the P. S, by Rameshwar
Prasad and at the Ghat by P. Ws 57, 11,12, 13,15, 16,19, 20,
Samhc']'lmm' Raghn and Lakhia are said'to have been arrested ia

pati’s company o the 24th afternoon.

Bamautar has also been' named by the two Ekka drivers
(P. W's. 2 and 3). :

Lakhia has also been recognised by P, W's. 9, 14 and 21. When you
°°“‘1° to consider the charges you have to decide first whether you are
satisfied that Sampati committed suicide. It is not disputed that she was

burnt on the pyre. No postmortem was held, but you have the Doctor's
opinion that she died from the effects of the burning, that opinion
bas not been seriosly challenged, If you find that she was burnt and
died from the effects of the burning, the next point for your conside-
ration is, how did she come to be burnt. The P. W's have told you
thatf the fire arose out of Sampati's clothing at a time when ber
lett haud was concealed from view. She herself told the 8. D. M
that “fre came out by itsely” and that seems to have been the popular
belief infBarh town, if the evidence about the subsequent happenings
in Bark town, (i, e, the worshipping of the Sati, ber grand
funeral, and the subsequent pilgrimages eto)) is to be believed, It
has been argued before you that the fire may have beeu produced
by miracle and you should, therefore, give benefit of doubt to the
accused. But the “doué” must be a reasonable doubt. Yoo are to
give a verdict in accordance with the accepted rules, one of which is
that “the constancy of natural law is to be assumed until the contra-
ry be proved”. No one professes to have seen the widow or anyone else
wetting fire to her clothing. But s ber clothing was fired, you will
be within your rights in finding that some one must hnve set fire to
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it. You cannot find that the accused setfire to'it, because that is nof
proved or even alleged against them. But if you ave satisfied with
- the evidence, you can find that the widow set fire toit. It would be
prefectly easy for her to secrete a box of matches on her person,and
to strike a match with .one hand under her clothing ‘at the auspici-
ous moment. The Police' theory that she did this, with her left hand,

18 supported by the evidence of the Doctor,who says he found most
of the burns on the left side of her body.

If you find that the widow committed sumicidée in the manper des-

cribed, you must then consider whether the aceused person or any of
, them abetted her therein.

As regards the four Kahars I mustidirect you to record a verdict
of not-guilty becauseithere is no evidence that they abetted the suicide
in auy way. All that has been proved againet them in this Court is,

{hat they carried the dead body of Sidheswar to the burning Ghat unier
' the order of the S. I and- obviously that was no offence, Ramantar

is gaid to_have taken Nur Mahammad’s Ekka by force and driven
" Sampati'to the burning ghat on it, despite the orders of 8; I, and the

Inspector and despite the protests of the two escorting constables,

" Ramdhani is said to have prepared Sampati for the sacrifice by
cutting her nails and reddening herfeet under Lachmau's orders and
to have ignored the protest and warning conveyed to him by the Inspec-

tor. The shaving of the corpose’s hea.d may he Lgnored as that was 1o
offence in 1tself : l

Lakhia is eaxd to have attended Sampati throughout and n.sslsted
her to prepare for the sacrifice by bathing, dressing, performing her
toilet ete, 'These acts were such as any maid might ordinarily perform
fot her mistresg, but you must consider, whether they do: not assume
3 different aspect when performed in face of the prohibition and warn-
ing uttered by the Inspector, There is also the giving of Kkoencha
by Lakhia to Sampati at the last moment; you are to consider what
was the precise significance of such a gift at such & moment, Raghu
s saaid to have.assisted the Pandeys at the P. 8. and at the ghat, and
to have placed the dead body on the pyre ; and to have ignored the
Tuspector’s request to dispose of the dead body before Sumpati reached
the ghat. Being a ‘Babhan, he was perhaps not gnalified to baru the
body. But if (as is  alleged) he was temporarily in charge of it, he
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might have had it carried away to some other place in order to frustrate
the widow's purpose.

The eight Pandeys are said to have encouraged Sampati in her
guicidal ‘intention through out; supported her against the dissuasion
and protest of the police; led her to the ghat despite the police escort,
instructed and supported her in the eeremonies of preparation; en-
lited the sympathies of the mob by shouting “Sati-ji-Fi-jai",
overawed the authorities, objected to the rescue of the womean from
the river and prevented her removal to hospital, -

It is argued that the removal of Sampatito hospital was not effect-

ed on the 22nd because she herself objected, not because the Pand-

" ey# objected. But I may suggest for your consideration that a doc-

tor does not usually accede to uareasonable requests of a patient.

It was obviously bad for Sampatito. lie ont in the open and to neglect

her injuries, If the doctor had'hads a free hand he might have

been expected to. treat Sampati in the correct manner whether

she agreed or not. But he has told you that he was intimidated
and could not do anything at all to relieve her sufferings.

There are also certain specific acts sttributed to certain accused.
Vidyasagor, Murlidhar, Lakhan sre said to have ridden on the Ekks
with Sampati, Lachman and Murlidhar are esid to have held up
cloth as a pardah to conceal Sampati while she was changing her
clothes. Lachman, Murlidhar, Vidya.sagar. and - Jugdeo sre said to
have prepared the pyre, Hardeo and Raghn are said to have placed
Sidheswar's corpse on the pyre. Herdeo is said to have given the
corpse to the widow after she had plunged into the Ganges. These
acts appear iopocent emough if considered by themselves. But they
must be considered along with the rest of the
evidence ' (if you |believe it) when you - are deciding
which (if any) of the accused persons were actively con-
cerned aud interested in the affair and what is the degree of their
culpability. If youfind that an enlawful assembly was formed with
the common object of abetting the suicide and that the suicide
was abetted by any members of that unlawful assembly, then any
persons who were members of the unlawful assembly at the time
will be liable to be puuished for the abetment. Befors couvicting
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i \ .
under 8. 149 L P. C. you must be satisfied

(1) that the suicide was abetted by some member of the unlaw-
ful assembly; e "' '

(2) that the suicide was abetted in prosecntion of the common .
object of the U. A. or was such as members of the U. A. knew to be
Iikelyto be committed. ' ‘ o, ,

The third charge under 8. 120-B for crixpihal conspiracy has not
been pressed; if you find that suicide was 'y;om‘mitted dnﬂ " abetted,
you need not trouble about the third charge at all. Tt only
remains to caution you that if you have any reasonable doubt about
the guilt of any individual accﬁsed, you should give him the benefit
of that dowbt. :

(S4) T. Luby.

Sessions Judge

Written and delivered at:Patna on March 15th, 1928
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APPENDIX I
VERDICT OF JURY
The jury retired to consider their verdict. After an absence of 1}

" hours, they returned and'presented an unanimous verdict of Not Guilty
under all the charges for all the accused persons.




AIP’IP’IENDI[X W

THE “FORWARD" ARTICLE

" l

Charge m the Conéempf: Case.

" The feltotvin‘g s the article of the “Forward” the reproﬁne-
tion of which in the “Searchlight” of the 5th August 1928
constituted one of  the oﬁ:‘endmg artlcles in’ the Contempt
Case:— v ‘ :

. The full text the 1udgment delwered by M;. Courtney
Terrel, Chief Justlce of the Patna ngh Court——Mr Justice
Allanson concurring—in the Sedmon cage . agamst Babu Jagat
Narain Lal, M. L. C, is no¥ before us - The judgment seems
to bea nove], departure in the method of dealmg .with - cages
under., “the prince 'of penal sectlons” a8 Mahatma. _Gandhi
characterised’ Section 124-A I P C, Mr.f Terrel geemg to be
2 believer .in the theory that brevxtx ig the snul of wigdom. ‘
He was short and sharp. "He has not advanced argument
to justify his conelusions, He has Dot referred “to ‘the
arguments at all. Perusal of the Judgment will  easily leave
the impression that his lordship is full . of _Bnger. againgt
“silly, noisy, Little” men who venture to. question the
bonafides of the lofty and humamtanan m‘issnon of officialdom
in India. The dignity of the Bench, ‘the seremty of Judicial
temper seem -to be conspicuous by their absence from the
judgment . and . the impatience of an imperialist with
political. agitators in India hag left its . 1mpress 10D every
line of it,
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The question that obviously came up before their lordships
for judicial decision was not whether Babu Jagat Narain Lal
was a silly or little man but whether he had offended against
the law of seditious libel in India, His Lordship's intuition
seems to have materially helped him in arrivingat the conclu-
sion that Babu Jagat Narain Lal's article was seditions because
he was a “silly, noisy, little man”. It will be interesting to
know how far hig lordships's estimate of the accused’s character
was based on evidence on record and how far it Was influenced
by extra-judicial elements, Was any evidence adduced by the
Public Prosecutor to warrant the presumption that the acensed
was a fool and 3 knave? If not, what justification the Chief
Justice had for prostituting his high sud privileged position
and depicting the accused in such a thick colour 7 The vili-
fication of the helpless acensed does not geem to be the only
art in which the learued Chief Justice indulged, His lordship
thought fit to utilise hig judicial position to do s bit of propa-
ganda in favour of British imperialism and proceeded to make
a little critical examination of the psychology of the mind of
the accused. “The type of mind exemplified by the anthor
of this article is one whigh will arise and hos arigen in ell
times ander any form of Government, whether the most tyrs-
nnical or the most benigh. It s, in short, & biological product
and is not the regult of political conditions.” To establish the
guilt of such a man wasan easy task for the Chief Justice.
“ The meaning of the article is clear and obvious. It i8 o
attack upon the Governmentand also upon the personnel
which constitute the Government becanse the Government .

cannot be carried through amy agency other than human
beings, and it attributes to the Government and to the perso-
nnel of the Government a deliberate policy of fomenting the
communal strifes thich are amarked feature of this country

at the present moment”,
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" The sting in the Chief Justice's judgment did not evidently

exhaust itself in the dismissal of the appeel and in the attempt
at belittling the accused. It seems to have pursued Babu
Jagat Narain Lal even in his prison. “The sentence of
twelve months' simple imprisonment ig not in the least severe
and will give him time to make -up his mind, perhaps
to improve such journalistic talents as he possesses and
apply them to some useful form of literature” But it is
ata severe cost that the Chief Justice would improve the
journalistic talents of the accused. Such exhibition of
unbalanced temper by the head of the judiciary in a
province is a serious reflection on the whole system of
administration of criminal justice in the country. But that
consideration’ did not evidently trouble the equanimity of
the soul of the august head of the Bihar judiciary.
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