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dated respectively the 15th February and 25th July 1844, with connected Papers.

_HOME DerarTMENT, Legislative, No. 11, of 1844, "”";‘f.gfﬂ".ﬁ-'f."""

10 May 1844.
~ To the Honourable the Court of Directors of the East India Company.

Honourable Sirs, .

~ W . have the honour to transmit the accompanying Report, dated 15th
February last, from the Law Commissioners, on the subject of Civil Judicature
in the Presidency Towns, with a revised draft of Act for establishing a Court of
subordinate Civil Jurisdiction in the city of Calcutta. The original draft on this
subject was submitted to your Honourable Court with para. 52 of our despatch
No. 33, dated the 30th December 1842, N
2. We have felt that the subject of this Report invglves so much of legal
technicality, that we prefer to reserve our own judgment upon it until the opinions
of the highest authorities in law and jurisprudence at home shall, have been $aken,
upon the propriety of adopting the scheme recommended by the Law Commis-
sioners, and we therefore request that your Honourable Court will take mcasurca
for obtaining such opinions. .
: We have, &c.

(signed) Ellenborough.
. V. Bird.
T. If. Maddock.

' Fort William, 10 May 1844. . ¢ . - C I Cameron,
From the Indian Law Commissioners, tc: the Honourable the Pres{dent of the Legis, Cons.
Council of India in Council ; dated 15 February 1844. . nbhyady

No. 5.
Honourable Sir,

WE have now the honour to report upon judicature in the Presidency towns,
confining curselves for the present to the civil branch of the subject.

We believe, that in no other gountry are the judicatures of the capital so com-
pletely isolated from those of the provinces, as in the three Presidencics of
British India.

In the way of appellate judicature, or of general superintendence, the Supreme
Courts have scarcely any connexion with the courts of the mofussil. Andin the
exercise of their original jurisdiction, those courts, and the courts of requests, have
been appointed to administer law in the Presidencics, with as little reference to
the improvement of Indian jurisprudence and Indian judicature in general, as if
the Presidency towns had to this day been factories in which the Iinperial Court
of Delhi permitted our Sovercign to administer justice te her own Europcan
subjects. ¢
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cady announced, in our Report upon the Lex loci of British India,
ouﬁvreecl::r‘:renzgdatizn for the establishment at each Presidency town of a College
of Justice or High Court of Appeal, consisting of the Judges of the Supreme
Court and those of the Sudder Dewann Adawlut. This high court will exercise
appellate jurisdiction, and have genera superintendence over all the judicatories
of the provinces, and preserve regularity and aniformity of procedure amongst
th%?:t we would have the mofussil courts taught not only by precept, but by

l L] & . - s 1 I8 . R B

”%'\1?3 :onsider the reform of the Presidency Courts of the greatest importance,
pot only for the purpose of ensuring the best administration of justice in those
towns, but for the still higher pucpose of making them fit models for the imitas
tion of all the other courts of the country. . -

~ Intwo respects the courts now existing in the Presidencies are very unfit models:

First, in respect that amall causes are adjudicated by a different court and
according to a different tErocedure from all other causes. - ° :

~'In some particulars, the small causes enjoy great advantages over the others;
in some, these others enjoy great advantages over the small causes..

At present there is no way in which a suitor in the Presidency towns (Bombay

a partial exception) can have the benefit of cheap and rational procedure (par-
ticularly in the vivd voce examination of his adversary) without foregoing the
benefit of that legal learning which secures the correct application of the substan-
tive rules of law and equity. Nor is there any way in which a suitor can get the
benefit of that legal learning, except by sacrificing the advantages of cheap and
rational procedure. "+ ' - ' s | ' o

- Yet there is in reality nothing incompatible in these two sorts of advantages,
though perhaps they have never yet been united in practice. To wnite them
is one of the main objects of our present scheme, and we shall begin our Report,
by explaining in what way such suits as usually fall within the jurisdiction of
courts of requests, will be dealt with under the system of courts proposed byus. -

The sccond respect in which the courts existing in the Presidencies are very
vufit models, is that the rules of law which are called law; and the rules of law
which are called eqfity, are administered by two different jurisdictions. . .- -

In the result we contemplate the admirustretion of all the substantive law of
the country, put into the form of codes, by one system of courts.,. . . -

" Buf it scemns %lear to us, that the rules of law which are called law, and the:
rules of law which are called equity, should, in their present condition, be admi-
nistered by one system of courts in the Presidencies, as they already are in the
mofussil. On account, however, of the magnitude of this riment, and on
account of the high authqrities which may be vouched against it, we propose to
proceed by steps. - _

We propose only to give to our new court power to administer complete -
justice, that is, to administer equity as well as law,. in sll suits within its juris-
diction ; and we propose thit ita jurisdiction shall be concurrent with, not ex-
clusive of, the jurisdiction of the Supreme Court in actions at law, leaving to
the Supreme Court alone for the present all the rest of its equitable jurisdiction.

We ourselves feel perfectly confident of thé success of our experihent, but
confilence of the success of such an e{Eeriment cannot he attained without
i(lmg and careful reflection; the public therefore cannot be expected fully to
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..But proceeding as we propose by steps, all that can be imagined to be put
:)o hazard by failure, is of trifling value, compared with the beneztgﬁo be attnill:ed

¥ success. '

For suppose that, 23 we expect and intend, the suitors at law should be drawn

-away from the Supreme Court by the greater cheapuess and simplicity of the

new procedure, and the faculty of examining the adversary; and suppose
further, that, contrary to our expectations, the new judicature, original and
appellute, should not appear to those who may” watch its operation with a view
to the interests of justice, to be a powerful instrument for the discovery of truth,
and for the correct application of the rules of substantive law, then the whole
of that large portion of equity which is not consequent upon s suit at law, would
remaia_untouched, and if’ ever reformed at all, would be reformed in some other
m‘f The whole machivery would be left standing, and the portion of equity
tnd of law drawn away by our new court, would revert to its original condition.

On
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On the other hand, if the experiment should, as we venture to forctel, be
completely successful, the Government could then proceed with the greatest
confidence to provide that the new court should entertain all suits in cquity,
whether based upon previous procecdings at law or not,

In like manner and for the same reason (viz. the doubt which may be felt by
the reflecting portion of the public as to the success of our experiment), we do
not recommend the abolition of the common.law jurisdiction of the Supreme
Court. We believe that such a mecasure might be unpopular, and we think that
our objcct may be attained in a gentler way, and without shocking any prejudices,
by allowing the two systcms to subsist together. We do not even intend to
protect the jurisdiction of the new court, by cnacting that no one who sucs at
law in the Supreme Court shall recover costs. ¢

If this plan is adopted thcre will be two roads open at once by which the
suitors of the Presidencies may obtain the great benefit, of having the profound
learning of the Judges of the Supreme Court applicd to their affairs.®

To disentangle transactions which the ignorance, negligence and fraud of
mankind have complicated, and to refer each cssential part of the transaction to
the principles of law or jurisprudence which ought to govern it, must always be
the subject-matter of a scicnce and an art. It is vain to cxpect that this scienco
aad this art can be fully mastered without long and arduous discipline, That
discipline the Judges of the Supreme Court have gone through, and it is becauso
of the high value we set upon their science and art, that we arc so anxious
effectually to open the advantages of them to the public.

‘When these two roads are open at the same time, it will be very instructive to
observe what sort of causes are carried by the new road, and what sort by the
old. Our own belief is, that in no long time it will become disreputable to sue
at law in the Supreme Court, It will soon be understood, that a phintiff who
prefers bringing his action thcre, is a man who is afraid of being personally
examined as to the truth of his case, a man who shuns equity and good con-
science, a man who wishes to entangle his adversary in the meshes of written
special pleadings, and to have his cause decided upon some point forcign to the
merits of it.

. In this state of things, we of course expect that the common-law jurisdiction
of the Supreme Court will wither away in the presence of it8 rival, and that the
legislature will shortly be able to abolish it without exciting alarm or regret.

There are two other respects in which the tribunals of the Presidencics are,
. in our opinion, unfit models :

First, in respect to their method of pleading,.

Secondly, in respect that the public is not associated with them in the
business of judicature. .

In the Supreme Court there are the elaborate rules of English pleading, cal-
culated, for the most part, as we believe, to produce the best results when they
_ are observed ; but as the pleading is not oral, the Mmode in which the neglect
of them is visited upon the suitors, produces great mischicf, and the con.
scquence of this mischief has been a very strong prejudice against special

leading.

P To such an extent bas this prejudice run, that every unfair attempt to put
aside in an argumeat the rcal merits of the case, is, in popular language, called
special pleading. It must be confesscd, however, that the confusion of thought
which is implied in such an application of the term ** spccial ‘plcading.” is
owing quite as much (if not more) to the indiscriminate defence of the English
system, as to the indiscriminate attack upon it.

The truth is, that special pleading, that is to say, the logical rulcs which con-
stitute the essence of 1t, and which are of universal application, is not only, what
Mr. Scrjeant Stephen calls it in his admirable treatise on the suljcct, * a fine
juridical invention,” but is the mcthod which cught to be followed in all dis.

pulcs,

* The only qualificativa we Lave introduced into the Act for the professional Cotomissioners, in, that
they shall be barristers of five years’ standing ¢ under his provision the judges of the Supreme Court
might of course be employed in administering justice in the new court,  Bulif they should not Le so
employed, the suiturs will have ready meuns of vbtaining the Lenefit of their learving, under the schene
whbich we are reconuncuding, Ly spjeal 1o the College of Justice.
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putes, whether forensic or not, by parties desirous in good faith of terminating

th‘i: g;;p :(:S:t of requests the pleading is oral, but is subjected to no rules. .
In neither tribunal is the;‘e any jury, or atllly Por?oln rof the public appointe

such functions of a jury as are rcally useful. _

N ﬁf‘gﬁﬂ Act for cstablishinjgr new court, embodies our project for reform

in Loth these particulars ; but we beg to reserve the full discussion of them for

a future Report. 'We are aware that with respect to them differences of opinion

cxist, while with respect to the subjects of our present Report, we have sanguine

cs of unanimity.

he Jefore entcringyupon the subje'ct-matter of our Report, we have to make one
orc prefatory statement.

” \\?ephave gnsidered anxiously whether it would be better to treat the two

topics, viz. the incorporation of small-cause jurisdiction with general jurisdic-

tion, and the incorporation of equity jurisdiction with common-law jurisdiction

abstractedly, or by a critical examination of the principal English cases which

bear upon the subject. ‘ _ .

Ve have decided upon the latter course. We are _sensnble, however, @hat it
has some serious disadvantages. Such an examination must, of necessity be
incumbered with difficult and repulsive technicalities. And as the cases are not
imaginary ones, devised by human ingenuity for the illustration of the subjects,
they unavoidably contain much matter which is not so illustrative, which
matter must nevertheless be examined, for the full understanding of that which-
is so illustrative. These cases do not resemble the experiments which the
chemist invents in order to test his doctrines, and from which he studiously
excludes every thing that is foreign to his purpose. But' they resemble the
chemical processes of nature, which the themist observes, and in observing which
he is forced to pay attention to many things which ‘are beside his immediate
purposc, in order that he may be sure ‘he understands what is within that
nurpose. Co ‘

1 E)pn the other hand, these cases possess the gréat ‘advantage of reality. They
are part of history. They exhibit the actual sufferings of human beings under
the rules of English procedure, and show how those sufferings might have been
prevented ; or they show how impending sufferings actually were prevented by-
the benevolent, yet questionable interference of the judges in relaxing those
rules. . These cases contain also (and this ‘consideration alone would have deter-
mined our coursZ), nearly all the arguments by which the system we ‘are endea<
vouring to rcform, has been defended. ) :

A refutation of these formidable arguments, formidable, as we believe, prin-
cipally from the high station and still higher abilities of those from whom they
have proceeded, seems absolutely essential to our purpose, and is in truth all
that is essential to i, '

We trust, therefore, that we shall be excused for the dryness, perplexity and

:ec}inicality of the details info which the course we have adopted will inevitably’
cad us. o '

L

We now proceed to explain in what way such suits as usually fall within the
jurisdiction of courts of reqiests, will be dealt with under the system of courls.
proposcd by us. . ' '

It is not to be questioncd, that there are a great many suits which, so far as:
regards original jurisdiction, any sensible man of business is competent to decide
without the aid of technical knowledge, and the appointmert of unprofessional
judges for the dqcision of such suits, is 2 measure suggested by a due regard to’
cconomy. Dut it does not appear to us that this object is accomplished ip a
couvenicnt manner, by two wholly independent sets of courts separated by%n
arbitrary pecuniary limit, and administering justice under rival systems of proce-
dure, especially when the inferior set decides causes without any more regular and
constant supervision, than can be exercised through writs of certiorari and actions
of trespass against the judge. The consequence of this arrangement is, that
practically the inferior court decides without any control. All its decisions
are acquicsced in, though it cannot be supposed that they are all right; or that
they are as nearly all right as they would be under the check and stimulus of
nppcl‘lute Jurisdiction.  We believe  there lLias been no instance of a certiorari to
the Calcutta Court of Requests,  As far as we know, its proccedings have never

., tilt
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till lately becn called into question. In a late case, a defendant, frrtated by a
decision agzainst him in a suit which (though the Commissioners had been in
the habit of deciding cases of the sort) was beyond their jurisdiction, used, as is
alleged, intemperate language to the court, said that the procecdings and deeree
against him wcre all ilt2gal, and brought his action against the Commissioner in
the Supreme Court, where he recovered judgment upon demurrer,

We think this an invidious way of Kkecping the inferior court within the limits
which are intended to circumscribe its proceedings ; and accordingly, inour own
system, this is done without any harsh pressure from ahove, by asmoothly work-
ing internal organization of the whole system of courts. If such a case as that
to which we allude, which was an action against an executor, were to come befure
the Subordinate Civil Court which we ares preposing, the chicf Commissioner
(who must be a barrister of five ycars’ standing), would reserve it for himsclf, or
some other professional Commissioner. If by mistake Le should assizn it to an
unprofessional Commissioner, that Commissioner would send it back to him. 1f
by a second mistake the unprofessional Commissioner tbould not send it back,
but proceed to hear and to decide, he would indecd exceed the limits intended in
point of convenience to circumscribe his proccedings ; but he would not in point
of law exceed his jurisdiction; for that has no other limit than the jurisdiction
of the Subordinate Civil Court, of which he is a member.  Any error he might
have fallen into would be set right upon appcal to the chicf Commissioner, but
the decision of the unprofessional Commissioner would be supported if it should
turn nut to be right, although, accordingto the policy of the law, the suit is not
one which ought to have been brought before him,

~ The mode of proceeding by action of trespass against the judge, is applicable
only to a case in which the court has exceeded its jurisdiction. So long as the
court keeps within the limits assigned it by law, the only mode in which it can
be interfered with is the writ of certiorari. This writ may be obtained from the
Supreme Court, by any party to a suit in the court of requests, not only upon
the ground of excess of jurisdiction, but, it scems, uponany ground from which it
can be inferred, that complete justice will not be Eonc by that court, Applied
by an English court of law to a court of requests, it is a remedy of an cxtra-
ordinary and rather violent nature, by which the cause is, as it were, snatched
away by a superior indeed, but not superordinate tribunal, to be dealt with
according to a different procedure, and upon different principles.

The modes by which in English procedure a supcrordinate court scts right
the mistakes of its subordinates, are writ of error and writ of fade judgmait,

The certiorari.is the mode in which a superior, but not supcrordinate court
controls the proceedings of those which are inferior, but not subordinate to it.
The nature of this writ is well explained as far as regards our purpose, by the
case of Groenwelt ». Durwell.

“The censors of the College of Physicians have power by their charter, con-
firmed by Act of Parliament, to fine and imprison for malpractice in physic; and
accordingly they condemned Dr. Groenwelt for administering insalubres pillulas
et noxia medicamenta, and fined and imprisoned hiu?: and the qucstion bLeing,
whether error or certiorari lay, &c., it was held per Holt, Chicf Justice, Ist.
That error would not lie upon the judgment, because their proceeding is not
according to the course of the common law, but without indictment or furmal
judgment; yet, 2d. That a certiorari lies; for no court can be iatended excmpt
from the superintendency of the King in his court of 3. R."—1 Salk. I44.

Now it is quite reasonable, that in superintending such a collegiate and pro-
fessional judicature as this, the Court of King's Bench b_hould _bc satisfied wit'h
keeping the inferior tribunal within its jurisdiction ; and with secing that lhcrq i
no manifest partiality in the proceedings ; and should not undcrtake to decide
whether what this learned body had pronounced to be ** insulubres pillule et nosia
medicamenta,” were really so or not.  lut it scems to us quite cxtravagant to
say (as is in effect said by using the certiorari as the sole instrument for con-
trolling a court of requests), that a small debt differs from any other debt in the
same way as the mala praxispf a physician differs from an ordinary offence.

According to the spirit of our plan, cases which involve questions of law of
any difficulty, ought to be decided originally by the professional members of the
court ; but some questions of law must inevitably arise in the suits which will
be assizned to the unprofessional members, and we have therefore provided, that
their decrees, as well as those of their colleagues, shiall be cousistent with
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cquity and goog conscicrgc, i;ollowing such law as would be administered to the

artie 1¢ Supreme Court. . .
pdfl':;xt: [:l)i’rzition I:md limitation thus expressly given to equity and good con-
science, and which are perhaps tacitly implied in the terms themselves, appear
to us of very great importance ; and we do not see how We can ensure that_ this
dircction and limitation of the equity and good conscience of unprofess;_onal
judges shall be constantly observed, otherwise than by giving an appeal from
them to judges who have received a legal education. )

A court, which should procecd according to any supposed equity and good
conscicnce without reference to law, would be an 1nstitution of very question;}b!e
utility, or rather such a course of procedure would be impracticable. For it is
in truth impossible to say what equity and good conscience require, in a country
where there is any law, without considering what were the lawful and con-
scientious expectations in respect of the subject-matter of the partics con-
cerned ; and it is impossible to know what these expecgatlons were, without know-
ing the law which the parties had in their contemplation. ] _

"Even in cases of contract, which are emphatically the province of equity and
good conscicnce, it is impossible to proceed without advertence to the existing
law. In many contracts, much is implied by law beyond what is expressed. A
bill of cxchange, one of the most common contracts, does mot express any ‘of
the rights and obligations which are created by the act.of drawing it. They are
all implicd by Jaw.  How, then, is it possible to adjudicate according to equity
and good conscience between the parties to a bill of exchange, without adverting
to the law out of which their expectations arise? To put a particular case: let
us suppose an action brought against the drawer, and that the defence is, that
no notice of the dishonour of the Lill was given him. Unless the judge knows,
first, that the law imposes upon the drawer an obligation to pay the bill if the
acceptor does not ; and secondly, that the holder of the bill cannot enforce the
obligation if he has omitted to give notice of dishonour to the drawer; unless,
we say, the judge knows these things, he may as reasonably expect to find the
cquity and good conscience of the claim or of the defence, by making the parties
draw lots, as by scarching for it in his own breast and in the bit of paper before
him, X

Perhaps, however, it may be asked, if every thing is to be decided according
to law, in what sense is this court a court of equity and good conscience ?

The answer to this question, so far as regards the cases intended to come before
the wnprofcssiofal Commissioners, is, we apprehend, that English courts of law
have rules of procedure (pleading, evidence and practice) which frequently,
though accidentally, shut out the equity and good conscience of the case. The
lawful and conscientious expectations of the parties do not depend upon these
rules, as they do upon the rules of substantive law. Two men who are conscien-
tious, and who believe each other to be so, do not, when they enter into a con-
tract with cach other, expect to have any thing to do with the rules of procedure,
and make their contract without any reference to such rules. A court of equity
and good conscience, deélding such cases as we intend to come before the
unprofessional Commissioners, is then simply a court which is not precluded, by
;}?er;{‘crsl igf procedure, from fulfilling the lawful and conscientious expectations of

s.

It would be difficult to assign any other than technical reasons why such courts

:kggltt:ybc considered as outcast from the general administration of justice in the

Whitelocke, in treating of the Court of Chance , quotes a gloss on the Grand
Co'uslunucr. of Normandy. fit to be adverted to ugmqan occasion of this kind :
sub}igt?‘:glst{pubgs imperium communicatum non est liberum, sed regulis juris

; ctiamsi causa e esset commissa i ientii qui i ige

de 'lg?psciinliﬁ‘l{gibus muniti.—F. 4, G, gloassl.r’l' conscientid quia tunc intelligetur

us gloss Whitclocke thus translates and expands:—* In maristrates
government (power ?) communicated is not free, bwl.x)t subject to the ?ules of ’latg?
though the cause be committed to him in conscience, because that is to be
understood a conscience armed with law; not that which one builds to himself
But he ‘must follow the conscience of the public laws; not his peculiar con-
science.”—\Whitclocke's Notes upon the King's Writ, &c. vol. II. p. 393-4.

This doctrine appears to us to be of universal application. We would eommit no
causes to the conscicnce which a judge builds to himsclf, We hold that a court

- for
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for the recovery of small debts ought to follow the conscicnce of the public laws, On Civd Judica-

not the peculiar conscience of the judze who happens to be presiding in it ; and
as a conscquence, we hold that such a court should be incorporated with the
general judicial system, and subject, like all other courts of orizinal jurisdiction,
to have its errors set right by appeal. i

It is, however, true, that those courts of couscicnee of which the sole or the
principal object is the recovery of small debts, have never Loen admitted withia
the pale, so to speak, of English judicature.

- Weshall notice in another place a project which Lord Mansficld sccmns to
have entertained, of dealing with their proccedings by means of an action for
money had and received (which he was fond of calling a bill in cquity), as the
Courts of Chancery and Exchequer deal with the proccedings of courts of law
by bill in equity properly so called. This project was never followed up, and if it
had been, its remedial operation must necds have been very small.  But in alate
case (Scolt v. Bye, 2 Bing. 344), an attempt was made to bring the proceedings
of the Southwark Court of Requests under the supervision of the Court of
Commeon Pleas, by means of a writ of false judgment, which is the regular mode
of correcting the errors of an inferior court not of record. The Common Pleas
held that they had no jurisdiction.
" Some of the observations made in the judgment dclivercd, will help greatly to
illustrate our own views*of the subject.

Chief Justice Best said : * In the court of requests, pleadings in writing aro
not required, and would be highly inconvenient. A party may be cxamined as a
witness, and the judgment is to be according to equity and good conscience,
that is, such as a plain man, ignorant of the rules of law, which the judges of
that court must be, shall think just. If the expense and dclay that must be
occasioned by an appeal to the CommonsPleas, did not entircly !cfcat the object
of the legislature in creating courts of requests, can a courf; the decisions of
which are wisely subject to fixed rules, be a proper tribunal to correct the pro-
ceedings of courts where the judges are left to the guidance of their own
arbitrary discretion 1"

All the other judges took the same view, and Mr. Justice Burrough, puttins
the principal objection still more pointedly than the Chicf Justice, obrerved,
‘“the words *equity and good conscience’ imply a course of*proceeding different
from that of the common law, and one of which we are not competent to forin
a judgment.”

According to our conception, the true theory of courts of requests®is not
that the questions which come before them should be decided by plain nen,
ignorant of the rules of law applicable to those questions ; but that the questions
should be of so simple a nature, that the law applicable to them may be pre-
sumed to be within the reach of any plain man of ordinary education.

We readily admit, that the expense and delay of ar appeal in the form of a
writ of false judgment, would dcfeat the object in view, but the appcal which is
intended to be given in our system, will be as cheap, simple and rapid as it is
possible to make it. Indeed one of the great objedts we most constantly kecp
12 view in our recommendations regarding procedure, is to bring the Iearning of
highly educated judges to bear in the speediest and least expensive manncr, upon
the disputed rights of all classes of the community.

We have already said that it docs not enter into our contemplation to give
“arbitrary discretion” to any class of judicial functionaries; and as to the incom-
petence of English judges to form a judgment of a course of proceeding such us is
implied by the words *‘ equity and good coascicnce,” we remark, that the propo-
sition afirming such incompctence, must be understood with gpecial reference
to the occasion. Upon a writ of crror, or a writ of false judgment, they are
incompctent, and il the legislature were to insist upon bringing the proceedings
of courts of conscience for revision before them by cither of thiese writs, or by
any procceding in the nature of these writs, the conscquence might be, that,
notwithstanding the simple and rational nature of the procedure Lilow, the law ful
and conscicntious cxpectations of the partics might somctimes be disappointed,
by the reversal of deerces which, though armived at in an irrcgular mianner,
might very well stand according to equity and good conscicnce.

But without going out of the circle of Enslish practice, a mode of proceeding
in the nature of an appcal from unprofcssional to professional judzes, sy be
found, which, as far as rezards the duc subordingtion of form to substance, 14
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No. 1. i he mode of proceeding by motion
On Civil Judica=  every thine that can be dcs:rcd_: we mean,t_ e mode Of p . g by
ture in the forri new trial, and it is accordingly from this that we propose to borrow the

V'residency Towns. “ 7. ™, le of our appeal. . .
P“ll}ul{]fi Justice ill[zlrrough had been hearing a motion for a new trial to set right

mistake committed by the jury in trying a cause, he would have expressed
?ximself very differently :z:spccting equity and good conscience, from wgat he dllld
. ; re. He wou
in the above cited case of Scott v. Bye. U 1d have dEClﬁ.re that he
understood perfectly well what was meant by those words, and that he was bound
to decide in accordance with their meaning. ) .

We propose to examine, with some attention, the leading English cases upon
motions for new trials. This examination will show that the principle of con-
firming upon appeal what has bten done irregularly by unprofe5;51onal judges
(for such juries are when their verdict involves matter of law), proyided the justice
of the case has been attained, is known and practised in English procedure ;
and also what a beneficent effect the principle has already produced in the
English system, by preventing the disappointment of lawful and conscientious
expectations. . ) N

Lord Mansficld, inquiring into the whole doctrine of new trials, says,— Tl.xe
rule laid down by Lord Parker seems to be the best general rule that can be laid
down upon this subject, viz. doing justice to the party, or, in other words, attaim
ing the justice of the case.”—1 DBurr. 395. In another case, he says,—“ Though
the ground of the verdict should be wrong, yet, if it clearly appeared to us now,
that upon the whole no injustice had been done to the defendant, or if it clearly
appeared to us now that the plaintiffs, by another form of action, could recover
all they have got by this verdict, we think the court ought not to grant a new
trial.”’—2 Buarr. 936. _ .

Upon the same subject Lord Camden says,—* We are forced to say, the
verdict is according to the justice of the case, and on a motion far a new trial
we are desired to grant it for a fault in the declaration against the justice of the
case. Butif I had only the case of Dearly v. The Duchess of Mazarine, 2 Salk.
646, to warrant me (though the jury were. liable to an attaint in that case), I
would not grant a new trial in the present case.” -

In the same case Mr. Justice Bathurst says,—*‘ But the court can see in this
case, that juslice anl equity are with the plaintiff, and they never will grant new
trials when the verdict is on the honest side of the cause. The case of Smith
v. Poge, 2 Salk. 644, is a very strong case to this purpose. In ejectment, the
plainﬁﬂ' was a mortgagee, and claimed by surrender, whereas the land was not
copyhold, and the defendant claimed only by a voluntary conveyance ; the verdict
was for plaintiff, and the court of B. R. would not set it aside and grant a new
trial against the honesty of the cause,”—2 Wils. 302.

The case of Edmondson v. Machall, was an action of trespass for assaulting
and beating the plaintifi®s niece per quod servitium amisit.

The case proved on the part of the plaintiff was aggravated by many circum-
stances of ill-trcatment. Another cause stood next in the paper for trial which
was brought by the niece afainst the same defendant for the same assault, The
counscl for the plaintiff declared their intention of not trying that cause, and with-
drew that record. The jury found a verdict for the plaintiff, damages 3001,
which it was admitted were not excessive, if the jury were not confined to the
consideration of the mere loss of service to the plaintiff.

Mr. Justice Ashurst said,—** That the judges of this court had consulted with
the rest of the judges on this case, and the result of their opinion was, without
giving any positive opinion upon the question of law, that this rule (a rule for
a new trial) ought to be discharged. An application for a new trial is an appli-
cation to the discretion of the court, who ought to exercise that discretion in
such a manner as will best answer the ends of justice. It does not require much
penctration to sce what are the ends of justice in the present case. Itis certain
that the girl hersclfl ought to have some satisfaction for the injury she
reccived, and that she consents not to try ber action ; the question is, whether
justice has not .alrcady been done, for it was admitted at the bar, that if the
jury she sustained could be takeninto consideration in this action brought by
the aunt, the damages, which the jury have given, are by no means excessive.
Then there does not appear to be any ground for the defendant to call on the
discretion of the court to send this cause down to be retried on a technical
objcction in point of law ; and all the judges are unanimously of opinion, that,

as
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as complcte and substantial justice has been done, there Is no reason to grant a On €l Judicas
new trial. torein the

“ On the plaintifi”s undertaking ta pay over to the nicce the damases, after Freovieney Towns.
deducting the costs of this action, and on the nicce’s undertaking not to proceed ™~
in ll'a'I? action in which she herself was plaintiff.  Rule discharged without costs.”
—2T. R 4. .

In the case of Wilkinson v. Payne, Lord Kenyon says,—* In the case of new
trials, itis a gencral rule that ina hard action, where there is something on which
the jury have raiscd a presumption agreably to the justice of the case, the court
will not interfere by granting a new trnal,when the objection doces not lie in point
of law. This rule is carried so far, that I remember an instance of it bordering
on the ridiculous, when in an action on the gaihe laws, it was sugzested that the
gun with which the defendant fired was not charged with shot, but that the bird
might have died in consequence of the fright ; and the jury having given a verdict
for the defendant, the court refused to grant a mew trial.  In this case thoush
the first marriage was defective, a subsequent one might have taken place : the
parties cohabited together for a length of time, and were treated by the defendant
~ himself as man and wife: these circumstances, therefore, afforded a ground on

which the jury presumed a subsequent marriage. And if there were any ground
of presumption, it is sufficient in a case like this. In this case the partics did
not intend to elude the Marriage Act, but all their friends were fully informed of
and concurred in the former marriage, and I think we should ill exerciso the
discretion vested in the court, if after the jury had presumed a subscquent legal
marriage, under alil the circumstances of t{le case we were to sct aside their ver.
dict. Ina late case of Standen ». Standen the jury presumed a legal marriage,
though there was strong evidence to induce a suspicion that there had not been
time enough for the banns to have Leen published three times.”—4 T. R. 469.

In the same case Mr. Justices Buller says,—* If the verdict be consistent with
the justice, conscience and equity of the case, we ought not to grant a new trial.
This is nét so strong a case as Dearly v. The Duchess of Mazarine, where the
court refused to grant a new trial, though the verdict was against law.”

In the case of Cox v. Kitchin, the same celebrated judge again lays down the
same doctrine. The judge who tried the cause had dirccted the jury, in casc they
should be of opinion that the defendant was living in a sfate of open adultery
at the time of the contract made, to find a verdict for the plaintifl, for, as the
husband under those circumstances would not then be liable, he thought the
wife must be liable herself.

** This case comes before the court under very different circumstances from
those of the case cited (a case had been cited to show that the law was agzainst
the plaintiff). The question there arose on demuster, whercas this is a motion .
to sct aside a verdict. Molions for new trials are governed by the discretion of
the court. \Vhen the judge at Nisi Prius has thought fit to save a point, the court
has been in the habit of considering itself in the situation of a judge at the time
of the objection raised. DBut this case comces before us without any point saved,
and, therefore, we must look to the general justice of the case before we intcrpose
by granting a new trial; nor isit nccessary we should niccly examine whether the
defendant be strictly liable in point of law. The lcading reported decision on'
the subject of granting new trials, is that of the Duchcss of Mazarine. There can
be no doubt but that was the case of a verdict against law; yct the court said,
that as the justice and conscience of the case were clearly with the verdict,
they would not interpose.”

Ile then discusscs the law of the case, and concludes— % But whether shic be
strictly liable or nat, it agpcars that she has lived as a fcme sole, that she Las
represented herself as such, and has obtained credit under that character.  The
dcfence, therefore, is dishonest and unconscicntious, and on that ground I think
that the court ought not to intcrpose.” The rest of the court concurred on this
last point, and the new trial was refused.—1 Bos. and ’ull. 339.

The case of Smith v. Page, 2 Salk. G#4, was an action of ¢jectment. The
plaintiff was a mortgagee, and claimed by surrender (a mode of conveying apypli-
cable only to copyhold land), whereas the land was not copyhiold.  The defendant
claimed only by a voluntary conveyance. The verdict was for the plaintiff, and
the court would not sct it azide, aud grant a new trial against the honesty of the
cause.

The case of Dearly v. The Duchess of Mazariae, was an action for wazes

272. 82 brouzht



No. 1.
On Civil Judica=
tusc ia the
Piesidency Towne.

12 SPECIAL REPORTS OF THE
brought against that_celcbrated Duchess ; and the jury found for the plaintiff;
thoush she gave good evidence of her coverture. The court would not grant a
new trial, because, says the report, there was no reason why the duchess, who
lived here as a feme sole, should sct up coverture to avaid the payment of her
just debts.—2. Salk. 646. . . .
These two last cases have already-been brought partially to notice, being cited
in the other cases as furnishing an argument A fortiori for the decision.

We now proceed to remark upon these cases, and to apply the doctrine
contained in them to the matter in hand. They may be divided into three
classcs.

In most of the cascs where tlie verdict of a jury has been sustained upon
considcrations of equity and good conscience, no rule of substantive law has been
contravened by it. ~ Most of them are only illustrations of the principle which
we lave cited above from Lord Mansfield. * If it clearly appeared to us now,
that the plaintiffs by another form of action could recover all they have got by
this verdict, we think the cnurt ought not to grant a new trial.” In other words,
if the plaintiff is by the substantive law entitled to what the verdict gives
him, we will not grant a new trial, because the rules of procedure have been
violated. ’

The case in 2 T. R. 4, is not within the letter, but quite within the spirit of
this principle. The plaintiff in that case could not in any form of action have
recovered what the jury gave her ; viz. damages for the suffering inflicted upon
her nicce.  But the niece herself'could have recovered those damages, that is in
point of substantive law, for in fact she perhaps could not, for want of other
proof than Ler own testimony, which, according to the English rules she could
not have been‘permitted to deliver in a suit in which she was plaintiff. And as
all the evidence necessary to prove her title to them had been given in the action
brought Ly the aunt, the court allowed justice to be attained irregularly and
compendiously, by the plaintiff undertaking to pay over to her niece the damages,
after deducting the costs of the action. . '

The first class then is, that in which the courts have sustained a verdict con-
sistent with equity and good conscience, though the rules of procedure have been
violated in arriving at it.

e may hope that the rules of procedure laid down for the subordinate civil
court will never ¢gxclude the justice of the case, and consequently that no cases
will occur falling within this class. If, however, any should occur, a decision
according to the justice of the case will be protected, notwithstanding any
irregularity in the mode of getting at it. '

The case from 4 T. R. 469, is of a different kind, and comes very near in
substance to a verdict against substantive law; covered, however, as is often the
case, with the disguise of a presumption of fact. The marriage in that case was
invalid ; but because, under the circumstances, it was unconscientious in the
dcfendant to shelter himsclf under its invalidity, the jury found against him, not
dircetly affirming the validity quoad hoc* of the invalid marriage, but presuming
that a subscquent valid marriage had taken place.

Such presumptions as the one made in this case, must be clearly distinguished
from presumptions made for the purpose of reaching the truth of a matter of
fact. These last presumptions belong exclusively to the subject of evidence;
but the presumptions in question are not made because the matter of fact is
really believed, but because it is desired that the decision should be such as by
law it would be if the matter of fact were true. 1In this case, for example, the
presumption was not made because of the probability that a valid marriage had
taken place, but because the assumption that such a marriage had taken place
produced a state of facts upon which law and justice could pronounce thesame
decision; whereas, if no valid marriage had taken place, law must have said one
”.‘".‘5 and justice another.  If in this case the proof of a valid marriage would
have produced an unjust decision, then no such marriage would have been
presumncd without proof, - This sort of presumption, then, does not belong, or
at least does not belong exclusively, to the head of evidence. It is in truth one

of

* Buller J. acems o Liave thought that the verdict mi i
‘ , | ct might be sustained
reing ef view the cate would oot 1ulb witin sny of our three classes, vpon that grouad. - fn that
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of the artifices by which courts of justice have endeavoured, without legislating, On Civid Judica.
to decide equitably in cascs where the words of a law or of & contract are not |4 the T
what they would Lave been, if the legislator or the contracting parties had cona o7 "o
templated the particular state of facts which happens to call for a decision upon
the law or contract in question.

When we come 1o make a code of substantive law for the Presidencics, and
for all persons in the mofussil who may be subject to the lex loci, of which
we recommended the declarption and enactment in our Report of 31st October
1840, we hope that we shall be able to supply the place of these presumptions,
by laying down general principles of jurisprudence. In this very case Mr. Justice
Buller said, *‘1 doubt whether it was necessary to prove a legal marriaze ; con.
sidering the situation in which all the partics stood, I think that a marriaze in
fact was sufficient.”” This opinion (whether it be good LEnglish law or not siznifics
nothing to the present purposc), must have been founded upon some maxim of
jurisprudence, never perhaps expressed, but capable of being expressed.  Until,
however, maxims of this kind which have not been incorporated into English
law are expressed in a code, the presumptions of fact which are made to supply
their place in the English system, may, we think, be uscfully and consistcatly
sanctioned.

* The second class, then, may be described as those cascs in which the courts
bave sustained a verdict consistent with equity and good conscience, though
some presumption of fact has bcen made, or must, to sustain the verdict, bo
made, which would not be permitted to be made (the real probability of the fact
being the same), if it operated against the cquity and good conscience of the case,

In the three last: cases, constituting our third class, the jury scems to have
taken upon itself to mitigate the rigour of a rule of substantive law, by considera-
tions of equity and good conscience, antl the court to have refused upon the
same principle to grant a new trial.

Upon this class of cases it would be sufficient at present to observe, that they
are not such as an unprofessional Commissioner ought to take upon himsclf to
decide : we shall, however, before we conclude this part of our Report, take vcca-
sion to express our opinion on this kind of legislation by tribunals, whose
proper function is to administer law. .

.The mode by which we propose to guard against the danger of crroncous
docisions of the unprofessional Commissioners on the one hand, and on the other
hand against the danger that substantial justice may be dcfcated by an n‘ppcnl
from unprofessional to professional judges, is not by the introduction of any
exotic principle into English judicature, but of a principle long known and acted
upon in that system with very beneficial effect.

The principle is applicable also, and is applicd by us, to the case of an appeal
fromn an inferior to a superior professional judge, but it is never applied by us
where a rule of substantive law has been infringed.  In the English system it is
not so applied, where the infringement has taken place by the misdirection of a
professional judge, the reason of which is well wort® considcring for the sake of
illustration.

In writs of error, nothing but questions of strict law come before the appcllate
court. On motions for a new trial, the court, as we have scen, does consider
the question whether upon the whole justice has been done by the verdict, aud
in general sustains the verdict if it can decide that question in the affirmative.
But there is an exception in the case where the verdict has been given in conse-
quence of a misdircction by the judge. ‘The courts will never sanction an
incorrect proposition of law laid down by a judgze, though they will sanction a
verdict involving such a proposition, provided it have not been laid down by the
judge. In the case of Wilson v. Rastall, Lord Kenyon says, * there is not a
single instance where a new trial has been refused, in a case where the verdict
has proceeded on the mistake of the judge;” and a little further on, * wherever
a mistake of the judge has crept in, and swayed the opinion of the jury, I do
not recollect a single case in which the court has ever refused to grant a new
trial.”"—4 T. R, 75s.

The principle of this exception we ccaccive to be, that the courts Lave fclt,
that when a proposition laid down by a judge is brought to their notice, they are
bound to say cither that it is law, or that it is not law, and in the former caic to
adopt it, and in the latter to reject it, to all intents and purposes.  If, thercfore,
they adopt an incorrect proposition of law laid down by a judge, they adopt it
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e tion ‘a verdict involving an
inco rulttz o (:)1s];fil;):a;t? sl;zxw“ ltl;;c?;é;::::irz ;)111'?[()055;1;11%; avails only as regardsgthe
rect pro ’
":".Cr(:ircu!arpcas[:: in judgment, and forms no rule for the ft;tur_ctz. or the decision of

We do not mcan that the whole case affords no aut lor{fy l Lectsion o
Jike cascs coming before the court in the same way; {'in' if the coil:]:r :lvinwpthe
was proper on one occasion, it must be proper on a oqc.asxonts}I Vo ngt y
samc CxX1Zency. We mcan only, that the erroncous proposition ?th :l .19 ot );
this conditional sanction erected into a prmcxp}e, and adopted wi y i i] ogica
consequences. It is adopted so far only as 1t conduces to pro bucc (il _ttatcl‘slxon
consistent with equity and good conscience, and would no more he admitted as
law in a case in which it is not .rcqmred for this purpose, thant ?sefpre?umP.
tions of which we have trcated above would be adrr_ntted as proof of afactin
o case where the existence of such a fact 13 not required for the same purpose.

If a discretionary power to mitigate the pressure of rules of substlz:ntwe law
is to be given to the courts at all, we think it quite right that_suc a power
ghould be thus limited, For every rule of law, so long as the legislature suffers
it to subsist, ought to be presumed by the courts to be beneficial in its general
operation, and therefore ought to be relaxed only in those particular cases (be
they many or be they few) in which circumstances presumably not contemplated
by the legislator, would cause a strict and Lliteral execu.txon of his commands to
work injustice. _ . - .

Our court, however, is not to be invested with any such cl_lscretlonary power. -
It is to decide according to the substantive rules of English law, when they
are not inconsistent with the substantive rules of English equity ; and when that
is the case, according to those latter rules. If there are any cases 1n which a
court applying those substantive rules by means of such a procedure as we
rccommend, will not ‘reach the justice of the case, we think it better to call
upon the legislature for a remedy, than to give a discretionary power to the
judgzes. .

. We do not say that under no circumstances is such a discretionary power
over the rules of substantive law desirable, but only that it is not desirable under
the circumstances with which we are here concerned. :

We have now ekplaincd the provisions made in our system for incorporating
with general judicature the jurisdiction both original and appellate over those
causcs which, according to the English plan, are left to the uninformed equity
and good consciénce of courts of requests, unless the plaintiff chooses rather to
submit to the cxpensive technicalities of the superior courts. We proceed to the
consideration of a more obscure and difficult topic, viz. the incorporation of
cquitable with legal jurisdiction. -

In the perusal of the following criticisms we beg it may be borne in mind, that
we have selected such cases as most forcibly illustrate the evils of separating
law from equity penerally ; we have not confined ourselves to those cases which
exhibit that particular portion of those evils for which we are now suggesting a
remedy ; our object being hot only to prove that the step we are now proposing
to take is a step in the rig%t direction, but also that the point which we intend
as the terminus of our course in this direction, is the right terminus.

In our Report upon the substantive law to which, we think, all persons in the
mofussil, not subject to Hindoo or Mahommedan civil law, should be subject,
dated 31st October 1840, we expressed a strong opinion against the separate
administration of law and equity which obtains in the English system. e con-
template as the ultimate result of our labours upon this subject, the administra-
tion by one uniform set of courts, of a code composed (with additions and altera-
tions) of the materials supplied by English law and English equity. This result,
however, must be regarded as distant ; but the present occasion appears to be a
fit one for taking a very important step towards it. The nature and extent of
that step will be_ understood from what follows.

The subject is very intricate, and much adventitious obscurity has gathered
about it, from the want of accurate distinction between schemes for investing
courts of law with equitable powers by means of legislative interposition, and
schemes for doing the same thing by mere judicial authority. All schemes of
the latter kind must be defective, must be productive of consequences not desired
by the framers of them: becanse na judge, however.anuch disposed awmpliare
J_ur{sv{wlwnrm for the benefit of the suitors in his court, can venture by mere
judicial authority to assume all the powers and to create all the machinery which

are
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are nccessary for the cffectual exercise of cquitable jurisdiction.  The legislature On Coil Jud ca-
alone can give these powers and this machinery. ture i the

The opponents of this branch of law refurm can say with truth that Lord Presidiney Towos.
Mansficld failed in his attempt to accomplish it ; that Lord Kenyon, Lord Eldon,
and Lord Redesdale have pronounced his attempts to be extremely mischicvous;
and that Mr. Justice Buller, who was his favourite disciple, is believed, upon the
high authority of Lord Eldon, to have recanted in his latter days, when mature
cxpericnce had shown him the fallacy of his carly opinions.

If these statements could neither be answered nor explained away, it would be
impossible to deny that they form a very strong presumption azainst the success
and the prudence of any such enterprize as tha in which we are now endeavour.
ing to engage the Government of India. ‘Dutacarcful examination of the leading
cases at law and in equity, upon which thesc stateinents are founded, will show
that they may be completely cxplained away, so far as regards our purpose, by
the distinction above brought to view. Perhaps, also, it will appear from this
examination, that even the inherent deficiency of the instrument with which Lord
Mansfield worked, would not have rendered the attempt so unavailing, if the zcal
and industry of latcr judges and Chancellors had not been so steadily exerted to
counteract it. If, instead of this, Lord Mansfield's doctrines had Leen followed,
it is probable that the public opinion on the subject would have been changed,
and that the legislature vould in time have ronferred the necessary powers upon
the common-law courts. It is possible also, that Lord Mansficld thought the
process of attachment might be employed for enforcing any equitable jurisdiction
which the courts of law might succeed in acquiring,.

Sir James Scarlett (now Lord Abinger), in a communication to the Commis.:
sioners on Courts of Common Law (from which we have borrowed suine of the
provisions of our scheme), published in the Appendix to their first Report,
cxpresses himself as follows :

“ The courts of common law should be posscssed of suflicient power in all
cases of actions properly brought before them, to oblige the partics to do justice
to each other, without having recourse to a blill in equity. Those who lovk

“to the history of the common law from the accession of Lord Mansficld to
his high station in the Court of King's Bench will pereciae, that if the same
liberal and enlightened spirit had always prevailed in the courts of common law,
many of the difliculties in the way of suitors would long since have vanished : he
first allowed a defendant to have a commission from the cowt for examining
witnesses abroad. The legislature has slowly and at lenzth allowed the same
privilege to a plaintiff.”---p. 655.

We proceed to the examination of the cases. Lord Mansficld, finding Limselfl
frequently obliged in the Court of King’s Bench to do what he felt to Le unjust, and
what he knew that the courts of cquity would on that account render of no cffect,
looked anxiously for every occasion on which, by the excrcise of judicial discretion,
he might assimilate the doctrines of his court to thosc of the equity courts, und thus
do justice at once to his suitors, instead of drivinz them to scek it clsewhere ut the
cost of much money and much time. For this he was stizinatized by Junius as
an “ admirable Prector,” and by Lord Redesdale from the beneh as having “ on
his mind prejudices derived from his familiarity with Scotch law.” The derire
of a judge to be saved from the necessity of doing manifest injustice mizht, one
should think, be accounted for without having recourse to prejudices in favour of
the Scotch or Roman systems. Lord Mansficld, no doubt, admired this part of
those systems, because he desired to decido justly ; he did not desire to decide
justly because he saw in those systems the means of doing so.

One occasion which presented itself to him of assimilating the decisions of Lis
court to the decisions in equity, was the exccution of powers of appointment,

In the case of Rattle v. Popham, it appeared that upon a marriage scttlement
a power was given to every tevant for life, when in possession, to limit the
premises to any woman he should marry for her life, by way of jointure, and in
licu of @ower. The tenant for life made a lease for 99 ycars determinable on
the death of his wife. Lord llardwicke, in a court of law, Lcld the lease not
to be warranted Ly the power. The widow brought her Lill in the Court of
Chancery, and Lord Talbot, arzuing from the same premiscs, the power and the
lease, without any other circumstance, held the lease to be warranted by the
power, and decrecd thie defendant to pay all the cods both at law and in cruity.
— Sce 2 Strange 992; 2 Burr. 1147; 7 T. R, 4%0; and Cunninghawm 102.

27 2. B4 Lord
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convenient and absurd collision of law

and equity, and he thought moreover that on this particular subject, viz. the
execution of powers of appointment, the collision was not rendered necessary,
nor even justificd by techaical principles. e thought that powers of appoint-
ment, being originally in their nature equitable, and only falling under the cog-
nizance of courts of law by virtue of the Statute of Uses, whatever is a good
exccution of a power in equity ought to Le a good execution at law. He seems,
however, to have been fully aware, that both the legal and equitable decisions on
the subject were inconsistent with this doctrine.

The short history of this matter is as follows :—In Whitlock’s case, 8 Rep.
9 b., it was laid down and agreed by the whole ccurt, that under a power to make
an estate for three lives, the donée cannot make a lease for 99 years determinalile
upon three lives. '

This resolution of the Court of King’s Bench, Lord Nottingham, when Lord
Keeper, declared might be laughed at. This was in the case of Smith v. Ashton,
Mich. 1675. InFreceman’s Cases in Chancery, Appendix 309, he is thus reported,
“but when it doth appear that it was intended the person should have such a
powcr, the Court of Chancery will not be strict in all the circumstances of
exccuting it; and he said the resolution in Whitlock’s case, 8 Co. (where an
cstate is made for 99 years, if three lives lived so long, in pursuance of a powet
to make leases for threc. lives), may be laughed at ;°and therefore although
aquilas sequitur legem,” generally, yet sometimes lex sequitur @quitatem, and the
judges of late have made larger constructions of powers, as appears in Cumber-
ford’s case, 2 Roll. 262.” ,

It does not here appear, with perfect distinctness, whether Lord Nottingham
meant that the decision in Whitlock’s case might be laughed at because it was
bad law, or only because it was such law as a court of equity would take careto -
render of no cffect. But enough appears to warrant us in believing, that this
cmincnt Chancellor did not (as some later equity judges have done) hold it to be
the duty of the common-law judges to presist in making decisions at law, which
were sure to be laughed at in equity. -

It was, however, upun the authonty of the resolution in Whitlock’s case, that'
the above.mentioned case of Rattle v. Popham was decided at law. T

Lord Mansficld’s opinion upon that case, and upon the subject in general, is
exp'rf:Is‘iﬁcd in the Ease of Zouch v. Woolston, 2 Burr. 1146 :— s ’

** There is goqd sense in what Mr. Dunning sai . ing w
the defendant), that executions of powers sghoull(cil (ﬁgfe])t‘l;;::msr;?n: ago(::losl:t?lf:tlifor
force and effcct in courts of law, which they have in courts of equity, b use
::lle Statulte of I{ses transferred that mode of real property from 1qu)irt,y iga;llf:
n?:;r}x{g;ogooa&\;t lawlfgtever is a good power or execution m equity, the statute

his and other observations of Lord Mansfield i , ;
ston, gave rise to the violent assault which slzt'(!llﬁ;cll];g;ls: ;’xf ? puch v 1\311010'1-
the cI::(s)edofl'\ [Shagno‘n v. Braglstreet, 1 Schol. and Lef. 52 :— ade upon "

* Lord Mansficld had on'his mind prejudi ived from hi iliarity wi
:‘h; Scott}ch ‘llqv\;! where law and equityparje g.zlc:lsinc::;‘g:g Ef[:;): lssag?g:)a{::g ‘?:tllci

‘here the distinction between them which subsists with us ; ,
there are many things in his decisions whi et b ot known ; and
? tinge on that subject not quite consistenth::':i}tll151:11(;)(‘:W c?;sttil::xsti?rinjf il‘.ad llzllec(fweg

reland, in the administration of justice. It is a most important :E‘. (l:f tahnt
constitution, that the jurisdictions of the courts of law and equit ‘hp 1d )
IA“; ‘fitfxtllt{x d‘ﬂlmi:; nothing contributes more to the due admig‘ilsltx)-ra?io?of ?:slt{ieclét
ough the i : o X
dilﬂ‘crcnt magﬁner, aﬁsct‘i:;?r;%?:: o(:'eg.lt‘;:rdli)g tll-l:ii:? x:;: Epé_es, };et thsy act ln a
who sces what passes i bprn are difierent ; and any body
this distinctionl I‘:i:ti ﬁ: thl?uioﬁ)t:d (,)\fljusgce in Scotland, will not !amezt that
manifested liberality of : ~lansfield secms to have considered that it

‘ : y of sentiment to endeavour t e th

powers which are vested in courts equity ; that i o e Couts of law the
amphare jurisdictionem. This, I think )i; ?t it was the duty of a good judge
it is looking at partieal . » 13 rather a narrow view of the subject;
terine Justic P ar cases rather than at the general prinei ini

ering justice, observing small inconvenienc e p_rmc1ple of adminis-
es, and overlooking great oncs. On

this arsument of Mr, Dunni
. + ol Mr, Dunning, Lo : o
in what he said.’ and that * \\'T\atcvz(: ihSI;nSﬁeld said that * there was good sense

Bttt e eaid, nd 1 T 13 a good power or exccution in equity, the
good at law what was not f::oln;n:n very Sood ; but the statute does not make
ot ¢ cquity, but which a court of equity, by its

peculiar

Lord Mansficld thought this a very in

. *
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peculiar mode of acting, will make good. This distinction Lord Mansficld was
much disposed to overlook ; for example, he considered contracts for leascs to bie
leascs, and was followed by Mr. Justice Buller.  Great inconvenicnees ensued,
which are now bappily got rid of. A court of cquity makes good a contract by
decreeing an actual lease ; a court of law cannot do so. Lord Mansticld inclined
to hold a party bound by a contract not to sct up his lezal title in ejectment, and
80 in many other instances ; forgetting what he himsclf had been familiar with
in his practice in equity, and that he would endanger half the titles in the kingdom.

“’Mr. Justice Buller held, that when a mortgage term had been once assigned
in trust to attend the inheritance, the owner of the term could not male it a
mortgage term again, and in consequence he drove the mortgagee into a court of
equity, and produced that very mischicf which Mr. Justice Wilmot, in Zouch v.
Woolston, considered to be a very grievous one ; Lord Mansficld is represented
by the Reporter in the case of Zouch ». Woolston, as having said that * after the
¢ Statute of Uses, courts of equity reasoncd as they would have done if that
“statute had not been made. And yet, whatcver 13 an cquitable ought to be
‘ deemed a legal execution of a power ;, for there can be no circumstance to affeet
‘a remainder-man personally in conscicnce when a power is not duly exccuted,
*any more than the issue in tail or the guccessor of an ecclesiastical person if a
‘ Itase is not duly made.’ If these words really dropped from Lord Mansficld, he
must have totally forgotten all that passed while he was in practice in courts of
equity. This would overturn the case of Coventry v. Coventry, and all the casca
on jointuring powers, The cases of tenant in tail and of ccclesiastical persons
are totally different ; there was no power to bind a remainder-man arising from
the nature of an use previous to the Statute of Uscs; and as to ceclesiastical
persons, they are prevented by statute from making leases except pursuant to the
statute, and all leases not made pursuant thereto are expressly made void against
the successors, to allintents and purposes. The same Reporter makes Mr. Justice
Wilmot say, it is much to be lamented, that after the Statute of Uses the courts
of common law had not adopted all the rules and maxims of courts of equity.'
It is scarcely to be believed that this could have fallen from Mr. Justice Wilmot ;
and if Lord Mansfield found fault with the decision in the case of Rattlev. Pop-
ham, as he is represented to have done, I think, with deferente, that there was no

ound for the remark. I must therefore consider what is*thus attributed to
]g:ord Mansfield and Mr. Justice Wilmot in the case of Zouch v. Woolston, as of
no authority on this subject ; and I think I am warranted by the decision in
Campbell v. Leach'(mmade with the concurrence of such high autBoritics as Lord
Chief Justice De Grey, and Chief Baron Smyth) in saying, that a contract of this
description does bind a remainder-man.” ‘

Before we proceed to consider these objections of Lord Redesdale with refcr-
ence to our own purpose we must endeavour to clear up some of the diflicultics
which appear to us unnccessarily to perplex this controversy. When Lord
Redesdale insinuates that the expressions attributed to Lord Mansficld and My,
Justice Wilmot* are so absurd that it is hardly to ‘be believed that they really

.. could

* \When Lord Nedisdale eaid * it is scarcely to be believed tbat this could have fuller from # My,
Justice Wilmut,” he wus, perbops, only minf a courtenus furm of expiossing hin allorrence of 1ha
doctrine pgainst which he was conteuding. If be really meant to express a doulit whether Mr. J.
Wilmot had said what Sir J. Burrow sttributes (o him, we think that diubt niay esaily be dispelled.

In the life of Chief Justice Wilmot it is stuted, that, 4 Jle umfonml{ leut Mr. Burrow Lus papers,
with such short notes as he tuck bimself,” p. 34. It is therefore very unhkely that Ll reporter sbiould
Lave mi-apprehiended bis weaning.

But there is independent evidence that the epinicn in question, viz. that * it js much to Le lamented

- that after the Stutute of Uses the courts of common Jaw kad not adopted 8ll ihe rules and maxims
of eourts of equity,” was in uccordance with, or ratler was only a particular case of the gerersl vpinion
whivh Chief Justice Wilniot enteriained upon the Lrglab system of law und ¢quity. In the cane of
Collina v, Llantern he is reported to have used the following words:

“ TLe third point is, whether tLis mistter can Lo pleaded. 1t is objeeted agsinst the defendant tbat
Le Las no remedy st law, Lut must go and mek it io & court of equity ; I onswir, we n1e vpon & mere
point of common law, which must have teen & questicn i law long befura courts of equity exercired
that jurisdiction which we pow see them exercise ; a jurindiction which never weuld hase imelled ta
that enorpious Lotk we now see, if 1he juiges of the crurts of common law Lad Leen suciently ma
liberal as they Lave Lecn in later times ; to send the dofendant in (Lis case jnlo 8 coutt of equuty, is
to say that there never was any nt mady ot Law sgaicst such & wicked certract as the is. Weall krow
when the cquity part of the Court of Clancery Legan, Istould Lave Leen extreniely scrry if thu
case hid Leen withoot rumic?y at common law. Lot zurijw'r'ri: empliore juridictionem, aed | ary, o
bori gudicis @ pliare jestirgn 3 thereiore, wlop vor such cares »a this cume belvie 8 ccurt of Jaw, nt
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he seems to us to be under a great misapprehension of
their meaning, and also to suppose that the differences between them and his
own 0pinions-were more numerous than in truth they were.
The only fundamental difference, from which all the rest are deducible, is
28 to what is a good execution of a power in equity, putting law out of the
uestion..
k Lord Redesdale admits, that whatever is a good power or execution in equity,
the Statute of Uscs makes good at law; but he implicitly denies that such an
execution of a power as the lease in the case of Rattle v. Popham, is good in
equity. According to him, it is only such an execution as a court of equity,
by its peculiar mode of acting, will make good. Lord Mansfield, and Mr.
Justice Wilmot, on the other Hand, would have said, and, as it appears to us,
with rigorous accuracy, that the lease was a good execution in equity; and
that the only reason why a court of equity acts in such cases in the peculiar
mode alluded to, is for the purpose of making such an execution of a power
good at law. And consequently, if the courts 'of law had (as Lord Mansfield
thought they ought) held such executiong of powers to be good at law by the
statute, because they were always good in equity, there would have been no
necessity for courts of equity to interpose with their peculiar mode of acting
so- far as regards the execution of powers. When Lord Mansfield held n
agrecment for a lease to be a lease, he was proceeding on different grounds
The Statute of Uses did not help him then. He was no longer availing him-
sclf of technical principles to get at equity in a court of law, but encrc?aching
upon equitable jurisdiction, with no other excuses than the desire of doing
justice, the equitable origin of the purpose to which the action of ejectment
has been applied, viz. that of recovering the land, and the doctrine that eject-
ment, being a fictitious action inveated by the courts, no party ought to be
permitted to prevail in it against good conscience. But in his doctrine respect-
ing the execution of powers, he was able to deduce the conclusions at wﬁ:ich
he desired to arrive, from the letter and spirit of the Statute of Uses, that
statute having converted a large portion of equity into law. We do not think
it necessary to quote any of the numerous equity cases in which it is distinct]
laid down, that such an execution of a power as the one in question, i m((; A
equity. It would, indeed, be sophistical to quote them againgt Lord ,Rl:dgogal s
for he, of course, did not mean to dispute the proposition as it is used 'esth -
cases, but only to explain it. To show (that is) that when the a.uthe 'ltr'1 say
a good execution in equity, they mean an execution which will be ma?in o d? o
'ti‘ll;l:yi;)); hthe mlode ot; acting p(lauculljar to the courts administering tha: g;:telixn
: e real question on which Lord Mansfield's opinjon and M icé
Wilmot’s, are to be set against Lord Redesdale’s; RIS, and, . Justics
qnestion of English equity,gabut a question of (éz}feiz;l ingitlt IZnEOt propery 121l
none of the English equity cases afford any solutionq l{"couldone O e
ever :}nse for practical solution in any English court of equity I? 2:)’11113(15313;
arise i fon i o
cquity(.)r practical soluuon.m a country where there are no courts but courts of
The question, stated generally, is thi i i (
for exa?nple by hznringgcoxltl'ailzitré(il)s :}Jufrlxaklvil er(l) % 8 l'b‘ound in_ conscience (a8
of equity .direct him to execute a comre;,rzume"’g i)s ittltf? o 1]13’ why does 2 cour
ferring upon B a good title both at law and'in equit or the purpose of con-
at law? We conceive it is for the latter purpose oqll11 J» or merely a good title
So little has this part of the theorv of our leral constitut
that, as far as we know, the only authoriti ¢a constitution heen considered,
and Mr. Justice Wilmol y authorities onitare, first, that of Lord Mansfield
Mr. Justice Wilmot themselves, in this case of Zouch o and ot
other cascs (if we are not mistaken in supposing th tot_]llfj: v. Woolston, and some
tth_cxp), m%lsecunMy, that of Professor Austix% i: his sn‘ni)?:tntne tlﬁ 1%v%lved o
aining *“The arrang i A ) $ ‘to the Table con-
gement Which was intended by the Roman Institutional

Writers (according to the opini
. 4 e opinions cur . o
tion of the 16th to that of the 18th cexf:el?:y§13°ngs t civilians from the latter por-

could have used them,

“ According

is for the public pond

by lh.}t funu%r]y ll:(!;:‘ll: ‘:E: tﬁzlnc::::élul:swashouldr reach th

cunrts, oad that courts of equity bave risen b “:""ﬂY_ t:l thinkin

common law, bul_ being too narrowly FO\'ern{d be Juldg“ not

veuted the public from laving the beucht of 1h Y mon L
A e coimmon law.”

em and give relief. I have always

g in the judges of the common-law

properly applying the principles of the

nd maxims, which have 100 much pre-
2 Wils, 350.
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*“ According to English equity,” says Mr. Austin, (i.e. according to the law
which certain of our courts administer) ** a sale and purchase, though it is styled a
contract, imparts to the buyer, without more, dominion or Jus in rem. I the tech-
nical language of the system, what is agreed to be done is considered as done,
The subject of the sale is his, as against the scller cspecially ; and the subject is
also his, as against the world at large. The only interest in the subject which
remains to the scller is a right in re aliend, a mortzage or lien expressly
or tacitly created, to the end of sccuring the equivalent for which lm has
aliened.

“ But according to the antagonist system, which is styled pre-cminently Law,
a sale and purchase, without more, merely imparts to the buyer jus ad rem.
The scller is obliged by the sale to transfer the subjcct to the buyer, and, in case
he break his obligation by refusing or neglecting to transfer, the buycr may sue
him on the breach, and recover compensation in damages. Dut that is the
extent of the right which the sale imparts. The property or dominion of the
‘subject still resides in the seller, and, in case he convey the subject to a third
person, the property or dominion passes to the alicnce.

“ Now, if the antagonist law were fairly out of the way, the right of the buyer
according to equity would stand thus: Unless the scller refused to deliver the
subject, and the buyer, in that event, were satisfied with his right to compensation,
the sale and purchase, tlfough styled a contract, would, give him complctely and
absolutely dominion, or jus in rem. - Ile could vindicate or recover the subject as
against the seller himself, and as against third persons who might happen to get
the possession of it. The so-styled contract would amount to a perfect cone.
veyance. .

“DBut, by reason of the dominion or property which remains to the scller
at law, the sale and purchase, even in eqgity, is still imperfect 08 a conveyance.
In order that the dominion of the buyer may be com Sctcd in cvery dircction,
something must be done on the part of the scller. e must pass his lecal
interestin legal form. He must couvey the dominion or property which still
resides in him at law, according to the mode of conveyance which law in its
wisdom exacts. |

“To this special intent or purpose, the buyer, even in cqujty, has merely jus

.in personam, or (borrowing the language of the Roman lawyers) the subject of
the sale, even in equity, continues w obligativne.

‘ Speaking generally, the buyer, in contemplation of cquity, has domjnion
‘or jus in rem, and speaking generally, the sale, in cquity, is therefore a cons
veyance. ' . :

“ But to the special intent or purpose which is mentioned above, the buyer
has jus in.personam, or (changing tEé shape of the expression) the seller remaing
obliged: This right in personam certan and this corresponding obligation, eruity
will enforce in specie. And in respect of this right én personam, and of thia
corresponding obligation, the sale, even in equity, i3 properly a contract.”

This is a very explicit statement of the general doctrine of English equity ;
and, if it is also a correct one, it follows, with regard to the cxccution of
powers for meritorious consideration, that, as soon as the Statute of Uscs had
put * the antagonist law fairly out of the way,” every court in the country
ought to have held that such an exccution of a power as was, speaking gencrally,
a conveyance in equity before the statute, and only not a conveyance 1n cquity
for the special purpose of enforcing the obligation to muke such a conveyance
as “law in its wisdom exacts,” every, court in the country, we say, ought
to have held such an exccution to be a perfect conveyance to all intents and

0scs.

Now, if this doctrine be kept in vicw in the cxamination of the dispute about
the execution of powers, it will be scen that (be the doctrine correct or incorrect)
Lord Mansficld knew perfectly well what he was about, that there is no ground
for accusing him of bhaving forgotten all that passed while he was in practice in
courts of cquity, and of overturning all the cascs on jointuring powers, nor for
assuming that he held a contract of the sort in question pot bLinding on a rc-
mainder-wan.

Sir E. Suzden, in his work on Powers, adopts Lord Redesdale’s view of the
question of general equity, and also his two suppositions ; first, the supporition
that Lord Mansfield was altogether forgetting that question, whercas we believe

ay2. c2 ] that
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:+ was distinctly present to his mind, and th_at' all his :
}Emitcalliyvzlifluc;d frorg il:; and secondly, the supposition, \thch we believe to
beg equally unfounded, that Lord Mansfield thought his doctring, that the execu-
tion of powers should receive the same construction at lgw as in equity, was in
accordance with the course which, under the existing circumstances, courts of

ity had adopted. iy
eqtsny tl:a qz:xeslt)ion of general equity, and on the supposition that Lord Mansfield

| had neglected it, Sir Edward Sugden merely adopts what Lord Redesdale had

said. DBut with respect to the other supposition he observes, * Lord Mansfield
adduced this decision of Lord Talbot’s (the decision in equity in Rattle ».
Popham)'in support of his favourite doctrine, that whatever was an equitable,
ought to be deemed a legal execution of a power. In a Iate case before Lord
Redcsdale, in which he combated this doctrine, he said that if Lord Mansfield
found fault with the decision in the case of Rattle v. Popham, as he was repre-
sented to have done, he (Lord Redesdale) thought, with deference, that there was
no ground for the remark ; and indeed, notwithstanding Lord Mansfield’s asser-
tion, it appears from a manuscript note of the case, which will be found in the
Appendix to this volume, that Lord Talbot admitted clearly that the power was
not well executed at law, but he relieved the wife against the defective execution
on the general rule of equity.” - . ] i :
Now there is no assertion of Lord Mansfield inconsistent with this version of
the case. He never meant to say that Lord Talbot found fault with the decision
at law. He did not adduce the case in support of his own favourite doctrine,
but for the purpose of showing what mischiefs had ensued because courts of law
had omitted to adopt that doctrine, and had thus driven courts of equity to deal
with these cases, just as if the Statute of Uses had never been enacted. s
All this derives strong confirmation from what Lord Mansfield himself after-
wards said, in the case of the Earl of Darlington v. Pulteney :— -
" ¢ 1t is very difficult to maintain on any principle of law, reason or convenience,
a distinction between equitable and legal executions of powers, which were

- originally in their nature equitable, but they are by the Statute of Uses trans-

ferred to common law. Mr. Kenyon has said very truly, that at common law,
powers were unkngwn. They were modifications of trusts, and directions to the
trustees which bound his conscience, and which he was éompellable in a court of
equity to execute. The Statutes of Uses transferred entirely all that was equit-
able {nto a legal, modificativn ; and the’ courts of law were then bound io ask
what was the equity. It has likewise been very truly said, that there were few
cascs upon the execution of powers before the statute 27 H. 8, c. 10, and none

" have come down to our.time by way of precedents. Powers, therefore, being a

- them, than it can from 4

new thing, and the“courts of law having no equitable precedents in point to
guide them, compared them at first to conditions, which they are not at all like;
and consequently held that they should be construed strictly. They looked upon
them in the lights of powers vested in a third person over the estate of another
man ; whereas in fact they are only a different species of ownership, and enjoy-
ment of property. But along series of precedents has now settled in the Court
of Chancery, that in the construction of powers, wherever the power is executed
for a meritorous consideration, namely, as a provision for a wife or child, or for
the benefit of creditors or purchasers, there the precise form prescribed for its
exccution need not be strictly pursued,,and if it is now settled, it is settled on
principles that existed before. .- .~ : : '
* That being the case, courts of law ought to follow equity, because there
should be a general rule of property; and, if the courts of equity say, we will
presume that when the execution is for a meritorious consideration, a strict
adherence to the precise form was not intended, and therefore it is not necessary ;
the moment the same rule is fixed and adopted at law, every man who creates,
and every man who is to exercise a power, understands what he is to do. In the
?olnstrucmn of powers, originally in their nature legal, courts of equity must
ollow the la_W. bp the consideration ever so meritorious ; for instance, powers
by a tenant in tail to make leases under the statute, if not executed in the requi-
slte'form. no considcration ever s0 meritorious will avail. * So with respect to
powers under the Civil List Act, powers under particular family entails, as the
case of the Duke of Bolton, &c.-,_equity can no more relieve from defects in
efects in a common recovery. The principle upon
. . which
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which the rule of construction in these cases is founded is, that t]m_rc_ is nothing On Civil Judica-
to affect the conscience of the remainder-man. Thercfore it is ditlicult upon tue inthe

principles to maintain any distinction between equitable and legal exccution
of powers.”—Cowp. 2006.

It is remarkable that Lord Redesdale takes no notice of this case. Yo, if
Lord Mansfield's reasoning in it is considered with care, and without a disposition
to find him in the wrong, his mcaning can scarccly be misapprchended.  His
doctrine and that of Mr. Justice Wilmot, unalicred in substance, but shaped so
as to obviate the misunderstanding to which it has been subjected, may perhaps
be thus expressed.

As soon as the Statute of Uscs had passed, courts of law were bound to ask
what was the equity, because the statute said that the law should follow the
equity. But unfortunatcly, having no equity precedents to guide them, they took
a wrong direction, and, comparing powers to conditions, which they are not at
all like, held that they should be construed strictly. A long scrics of cquity
precedents has now settled, that wherever the power is executed for a merito-
rious consideration, the precise form prescribed for its exccution nced not be
strictly pursued. It is true these preccdents are all since the Statute of Usca;
but they proceed on principles of equity that cxisted before the statute, prin-
"ciples tﬁerefore which the courts of law ought to have adopted immediately
upon the passing of the statute. If they had done so, there would now be a
general rule of property. A clear intention to execute a power for a merito-
rious consideration appearing in writing, would be a good cxccution of the
power both in equity and at law. There would be no occasion for courfs of
cquity to exercise in these cases their peculiar authority, of compelling a party
to do what in conscience he ought to do. They have only been driven to
exercise that peculiar authority by the mistake which courts of law made in
not adopting equitable principles after the statute, neither would there be any
occasion to adopt the questionable doctrine that a remainder-man is bound in
conscience to do what the particular tenant ouyht in conscience to have done;
for the remainder-man in these cases would be bound in law by what the par.
ticular tenant had:actually done; and *‘ the case of Coventry v. Coventry,
and all the cases on jointuring powers,” so far from being overturned, would
thus rest on a more intelligible and secure foundation. *

- This, as it seems to us, was the doctrine of Lord Maunsficld and of Mr. Jus-
tice Wilmot, to .which they desired to bring back the coupts wherever they
were not bound by cxpress decisions. DBut they never meant to say that their
doctrine had been.adopted even by courts of equity, On the contrary Lord
Mansfield expressly says, that after the Statute of Uscs, courts of equity reasoncd
as they would have done if that statute had not been made. That is ta say,
finding that, notwithstanding the statute, courts of law diJ not inquire what
was the equity, and follow it, and that the statute was therefore pro tanto a
dead letter, they had no other means of enforcing cquity but Ly doing os they
would have done before the statute, that is to say, by decreeing such formal
assurances, or adopting such other modes as would*protect the partics from the
effect of the erroneous doctrine adopted by tbe courts of law.

We have now shown perhaps, that Lord Mansfield and Mr. Justice Wilmot
were technically right in thinking, that a clear intention to pxccute a power
for a meritorious consideration appearing in writing, is actually a complcte
exccution in equity, putling law out of the question. Dut at all cvents we
have shown that Lord Mansticld and Mr, Justice Wilmot assumed that proposi-

. tion, and that, if it be assumed, their whole doctrine is colierent and intelligible,
at variance with the decisions at law, and even with the decisions in equity so
far as these Jast admit the correctness of the decisions at law, Lut in other re-
spects not subversive but confirmatory of them.

It was necessary to clear away the o{scurity which bLangs over this controversy,
before we could say with confidence, as we now can, that (with one exception to
Le prescatly noticed) none of Lord Redesdale’s or Nie E. Sugden’s arguinents
against permitting courts of law to adopt cquitable doctrines, »pply to our plan.
Those arguments all depend upon the inability of courts of law to compel specific
performance ; but the court we are recommending is to have that power.

[n another point of view, the long discussion into which we have beea led, has

- 272, ¢3 a practical
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: .1 value dircctly applicable to the general purpose of this Report. For

:'g rl:jz}ilggsla‘?}lmt nothin?g Fsl more calculated to tl1r01_v lx_ght on t_he somewltl);llt
abstruse subject of English equity, than a careful examination of this remarkable
co?:ri(;‘xcr:gt probable, as we have already lginted, that Lord Mansfield, 1f he had
succceded in making his doctrine the practical rule of the courts of law, mtenc!ed
cither to procure from the legislature an express authority to compel specific
performance, or to use the power of granting an attachment, which is inherent
in the courts of law, for the accomplishment of that purpose. DBut however this
may be, the arguments of Lord Redesdale (with one exception) have no applica-
tion to any court which is effectually in possession of such a power.

The cxception is the argument‘drawn from the alleged defects of the Scotch
courts, and it is a mere sophism. C _

The Scotch courts are bad. The Scotch courts administer law and.equity
together ; thercfore, courts which administer lqw_ and equity together are bafl.

Not only is the argument vicious, but the viciously deduced conclusion is a
diffcrent proposition from the conclusion aimed at by all the sound arguments
which Lord Redesdale employs. : . .

The conclusion deduced from the vicious argument is, that law and equity

cannot be properly administered by the same courts. :

The conclusion aimed at by the sound arguments is, ¢hat equity cannot be
properly administered by a court not furnished with powers and machinery like
thosa of the English Courts of Chancery and Exchequer. L, .
_ This difference, glaring as it is, was not perceived by Lord Redesdale himself
(for we cannot suppose that he intended to mislead), and consequently he has
not pointed it out. The result is, that among lawyers, and that large class who
take their opinions upon such subjects.from lawyers, an opinion prevails that .
Lord Redesdale has shown the project of administering law and equity in the -
same court to be a plausible but shallow scheme, which cannot bear the test of
n learned and scarching inquiry. ,'

The next of Lord Mansfield’s attempts to introeduce equity into a court of"
law which we shall notice, is the case of Weakly exr dem. Yea v. Bucknell,
Cowp. 473. Sir Wr. Yea had agreed to grant the defendant a leasé for 21
years from Lady-day 1758. The defendant had been in possession and paid the
rent for 18 years, but no lease was ever granted or demanded by the defendant.
On the 13th September 1775, hotice in writing was given' by the lessor of the
plaintiff *‘ to quit at Lady-day 1776.” ' The question was, whether the lessor of
the plaintiff was entitled to recover. L t

Lord Mansfield stopped Mr. Gould, who was about to argue for the defendant,
saying there was no occasion to give himself any trouble in so plain a case.

ITe then adverted to the want of a stamp (a matter foreign to our purpose)
and procceded thus: “It is an agreement for a lease for 21 years; and the
dcfendant has been in possession eighteen of them. Then the lessor of the
plaintiff gives notice to quit, and brings an ejectment. Ile has agreed for a
valuable consideration not to give mnotice. Shall ke then give notice? There
might be circumstances perhaps which might let him in to maintain an ejectment.
_Por instance, if he had tendered a lease, and the defendant had refused to execute
it, whereby the plaintiff Lad incurred a loss. Buit here there is no such circum-
stance ; and if the court were to say this ejectment ought to prevail, it would
merely be for the sake of giving the Court of Chancery an opportunity to undo
ull again. If the lessor of the plaintiff should recover at law, equity would
immcdiately st it right, and he would be obliged to pay the costs of both suits.”

This doctrine was not approved of in England, and the contrary seems to
have been considered as established in the case of Yea Bart. v. Rogers, which
was argucd before all the Judges in the Exchequer Chamber, A second argu-
ment was awarded, but the case was never brought before the judges again,

As 1 collected at the time (says Mr. East, now Sir E. H East), Lord Lough-
borough, Chief Justice; Gould, Ashurst and Buller, Justices, were of opinion,
that the defendant’s equitable title mizht be set up as a defence to the ¢jectment.
Lord Kenyon, Chicf Justice ; Eyre, Chicf Baron ; and Heath, Justice, were de-
s:ulcdly of a different opinion: and with these it is probable that the other
judges coincided, though I have no authority for saying so; and no public
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opinion was ultimately delivered on the case.  But that an cquitable title cannot On Cund Judicas
be sct up in cjcctment has ever since been considered as scttled.””—Sce 5 Fast's ture in the
Reports, 138 n: (a.) I'residency Towns,
n this manner Lord Mansficld’s equitable doctrines respecting agreements
for leascs wére quictly got rid of in England. In Ircland their fate was some
what diffcrent. There they appear to have been followed by the courts, but to
have called forth a very vehement protest from Mr. Justice Kelly, in the case of
Lcssee of Lord Massey v. Touchstone, 1 Scho. and Lef. 67 n. (c)

The action was an ¢jectment. Lord Masscy had agreed ¢ to et the farm
of Knockmore to the said Bennet and Touchstone jointly and severally, for the
term of three lives to be named by them, at the rent and on the terms men-
tioned in the within and abuve proposal (a proposal containing the terms), to
commence on the first day of May next. Leascs to be perfected at the request
of cither party.” :

Lord Carletone, Chief Justice, and the other two judges, relicd upon the dis.
tinction between a clear and a doubtful equity, holding this to be of the latter
sort, and declining to give any opinion on the question, whether if there had
been a clear equity for the defendant, it would have availed him.

Mr. Justice Kelly delivered his opinion as follows:—* 1 could wish that the
learned Lord (Lord Yelverton) who delivercd his opinion upon this casc at Nisi
Prius had had an opportunity of considering his own judgment; and I am sure
he would now have decided this question in another manner; but he had the
authority of a very great judge, and it misled him. Let us consider a moment
whether it would not subvert all the rules of discrimination between law and
equity, if we were to say that this verdict ought to stand. Lord Carlcton, with
his usval cautipus discretion, has declined cntering into a consideration of the
authorities on which the argument is founded ; but I will do so. For the very
first time I ever read that case of Yea v. Bucknell, in Cowpcr, I was astonished
at it, and saw that it would be a decision productive of very great mischicf. It
is admitted in this case that the plaintifil Lhas a clear legal title, and that the
defendant has no legal title, but mercly an equitable one: then it becomes a
question (and till the decision in Yca v. Bucknell, it never was a question)
whether a legal title should succeed in a court of law against no legal title,
I have some experience in these courts, and before CoWwper's Reports were
published in this country, I will venture to say that no attempt to sct up an
equitable defence in ejectment, where the plaintif’s title was clear at law,
was ever made. See \he consequences that follow from the proctice® The
defendant has an equitable title only, if the plaintiff cannot recover at law,
that title will remain a good defence to the defendant for ever, in cvery cject-
ment brought by the plaintiff, unless the court of law shall make itself a court
of equity; if the defence is good now it will be good 20 years hence: then
sec the situation of the lessor of the plaintiff. e cannet recover; the defend.
ant holding possession, pays him no rent, names nu lives, and yet remains in

ossession unless the plaintiff goes into & court of cquity; was there ever an
instance where a man who wanted a specific exechtion was permitted to drive
the person having the legal title, into cquity. Where a man, having a Jegal
title, was forced into equity against a person having barcly an cquitable title.
In this very case, for example, see how principles would be subverted.  Suppose
the defendant were driven into a court of equity, he might go thither witha
clear case to entitle him to relief; but if the plaintiff is dniven into cquily, the
dcfendant lies under no difficulty if he can only prove his article, whercas the
plaintiff cannot succecd, for a court of equity will dismiss bis Lill and telf him
* your title is at law; go into a court of law,’ and then it will comne to this,
that the plaiotiff will not be rclieved cither at law or in cquity; at law this
article bars him, and having a title at law, he cannot go into cquity.”

These consequences are certainly of a startling kind, but that they are dedu-
cible from any doctrine of Lord Mansfield underetood in the scnsc in which he
intended it to be understood, cannot be admitted. Mr. Justice Kelly, indeed,
only asscrts that they are so deducible * unless the court of law shall make itsclf
*a courtof equity,” But he must have known perfectly well that Lord Mansfidld
did intend to this extent to make his court a court of equity, and therdore the
claborate exposition he gives of the absurd consequences which would Lave
fcllowed if Lord Mansficld bad meant what Le did not mcan, was, to say the
least, unnccessary. . .
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Co Cinl Judica- s If the defence is good now, it will be good 20 years hence.” True, if the
tora in the circumstances remain the same.

Iesidency Towns,
A ———————

« Then see the situation of the lessor of the plaintiff. He_ cannot recover ; t-he
defendant Lolding possession, pays him no rent, names no llyes,,’an(é yet remzli\ms
in posscssion, unless the plaintiff goes into a court of equity. o says Mr.
Justice Kelly. DBut what would Lord Mansfield have said? We know. what he
would have said, not only from the reason of the thing, but from what, for the
purpose of guarding against this very misapprehension, he actually did say in
the case of Yea v. Bucknell. *“There might be circumstances, perhaps, which
might lct him in to maintain an ejectment. For instance, if he had tendered a
Jease, and the defendant had refised to execute i, yvhereby the plaintiff had
incurred a loss.” From this it is quite manifest that in the events supposed by
Mr. J. Kclly, Lord Mansfield would have s_aid_, “ The defenda.nt names no hves,_-
and thereby prevents the lessor of the plaintiff from performing his agreement.
The defendant pays no rent, and thereby the lessor of the plaintiff has incurred
aloss. These circumstances let him in to maintain an ejectment notwithstanding
the agrecment, which would otherwise have barred him.”

This branch of Mr. J. Kelly’s attack fails, then, entirely for want of a founda-
tion. We proceed to consider the remaining branch which relates to the sup-.
posed incompetence of a court of law to appreciate the eqpity in such cases.

1 have heard a distiction mentioned (it is in one of the English cases) between
a clear equity and a doubtful equity. I would be glad to know how it is possible
for a judge, sitting in a court of law, to say thatany thingisa clearequity. That
is a matter that depends on all the facts of the case, :-:md not on the Instrument :
a judge in a court of law has nothing to do with equity ; he must leave it to its
proper tribunal ; he cannot formn an opinion without going into all the circum-
stances of the case, and would a court of law permita defendant to gointoall the
evidence in the case necessary to show that he had what is called a clear equity?
For instance in this case, to prove that all the particulars of this article were
performed.  See what a scene of evidence you must go into.  Further, the judge
at Nisi Prius in this case could not say the defendant’s title is equitable, unless
be lets the plaintiff go into a case to show that it is not; then the plaintiff must
come prepared to efamine witnesses as to every circumstance in the equitable |
agreccment. Thus the judge makes himself a judge of equity in a court of Nisi
Prius, and leaves it to the jury to determine whether the defendant is entitled
to a spicific execdtion.” . f ' ’

The zeal of this defence of the sacred boundaries between law and equity
appears to us much more conspicuous than the discretion. Mr. Justice Kelly
sccms entirely to have forgotten that the agreement in this case, and all the
circumstances of performance and non-performance are beyond all question the .
proper, legitimate, constitutional subjects of common-law jurisdiction. . If the
defendant in this case had brought an action against Lord Massey for a breach
of his agreement to grant a lease, nothingis more certain than that the judgeand
jury at Nisi Prius must, in orller to say whether there was any breach of the agree-
ment and to estimate the damages, have gone into all that scene of evidence
which is here represented as being altogether beyond their power and their
competence. ' ‘ :

The whole of this argument of Mr. Justice Kelly is a fallacy, based upon
the groundless assumption that this agreement, and the performance or non-
perfarmance of it, are matters exclusively for the cognizance of courts of
equity. Ile calls it an * equitable agreement.” It is not an equitable agreement ;
it is a strictly legal agreement.  All that is equitable in the matter, all that can
with any colour of reason be alleged to be beyond the competence of a court
of law, is the title to the land arising out of the legal agreement.

The fallacy of Mr. Justice Kelly’s argument may be placed in a still more
striking light, by considering the foundations of the power assumed by the courts
of cquity to compel specific performance. Great legal authorities have looked
upon the assumption as an unwarrantable intermeddling with thinzs which are
the proper subjects of lezal cognizance. In the case of Bromags r. Jenayng
Roll. Rep. 363, pl. 21, the court of King's Bench granted a proﬁibition to the
i(\l{)al.lrctl:il (;t;\ t\ na:nllcC::l h: p;)‘f\"ent. a suitin equity upon a promise for good considera-

\ 3 lease, beeause the party might have an action upon the case at

\ < _common
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common Jaw. “ And it being urged that this was usually done in Chancery,
Coke, Doddridge and Haughton replicd, that without doubt a court of cquity
ought not to do so, for then to what purpose is the action upon the casc and
covenant? And Coke said, this will subvert the intent of the covenantor,
when he intends to have it at his clection, cither to lose the damages, or to
make the lease, whercas here they would compel him to make the lease ngainst
his will ; and so it is if a man be bound in a bond to infeoff another, hie cannot
be compelled to make a feofment; and by Doddridge, if a decree be made that he
should make a lcase, and he will not doit, there is no other remedy but to
imprison his body, and the scrjcant who moved it, confessed that he did it azainst
his conscience by reason of the use,” and a prghibition was granted accordingly.

The objection here made to the remedy of specific performance, viz. that it
renders uscless the common-law remedics by action on the case and covenant,
is now justly exploded ; but that such an objection should ever have been made
by great lawyers, shows in a peculiarly forcible manncr, how perversely wrong it is
to treat an agrecment to make a lease as a subject-matter belonging exclusively
" to courts of equity.

Courts of equity themselves hold no such doctrine as this. They hold doc.
trines strikingly inconsistent with it. Dcfore Lord Somers’s time they would
ot even entertain a’suit for specific performance of an agrecment, until the
plaintiff. had first recovered damages at law for the breach of it.  According to
Mr. Justice Kellv, courts of law are incompetent to perform the investization which
is necessary to determine whether a party asking for specific performance of an
agrement, has a clear equity. According to the Chancellors who preceded Lord
Somers, not only are the courts of law competent to this investization, but they
are the only courts which are competent to it. They held this investization in
a court of law to be the indispensable preliminary to their equitable interference.

This doctrine, it is true, has received two considerable modifications in modcern
times. But taken with these modifications, the doctrine, though aless striking, re-
mains in substance an equally strong argument against Mr. Justice Kelly's vicws.

The first modification was, that, after Lord Somers's accession to the woolsack,
the Chancellors, instead of insisting that the plaintiff should actually rccover
damages at law before he could claim equitable relief, thought it sufficient to
determine themselves whether the plaintiff would be entitled to damages at law.
—See the observation of Sir Thomas Clarke, M. R., in the case of Dodsley v.
Kinnersley, Amb. 406. . .

The second modification is thus described in arrument by the counsel in the
case of Williams v. Steward, 3 Merivale, 481 : ¢ There are cascs, undoubtedly,
where the court will maintain the bill, notwithstanding some formal objection
which would preclude the party at law, as the lapse of time, &e. DBut the true
distinction is, that the subject-matter must be such as would ecnable the party to
recover in damages, but where the subjcct-matter is otherwise, a court of cquity
cannot interfere.”’ *

We will not undertake to say whether this distinction reconciles all the cascs.
The subject is discussed by Mr. Fonblanque in a ncte to the Treatise of Equity,
Vol. L. p. 151, note {c), and trcated by him as doubtful; but all that is nccessary
for the purpose of our argument scems well cstablished, viz. that where there ia
a legal agreement, and no formal objection which would preclude the party at
law, a court of equity will not decree specific performance unless it is satisficd
that the party is, under the circumstances, entitled to damages at law.

That is, the courts of equity hold, thatin such cascs the question whether there
is a clear equity, depends upon the question whether there is a clear title to
damages at law.

Mr. Justice Kelly’s objections to Lord Mansficld's doctrine, have thercfore no
validity whatever. The only valid objection to it i3, that a court of law has not
the power to dccree specific performance, nor any cquivalent power.

When we say the only valid objection, we mean the only valid objection drawn
from considcrations of utility ana convenicace, for with regard to mere technical
considerations, it must be admitted that Lord Mansficld was guilty of innovation
in this matter. If, however, the nature and Listory of the action of cjectinent,
and in particular the nature and history of the exccution in it, is considercd, it
will appear that his doctrines harmonize much better therewith than the doctrines
of his predccessors and successors.  In the first place, the action of cjectment is
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:.J,:eL:; :.ll.:l - ffi(frl lttllf;up'urposc of obtaining justice, and not for the purposé of doing injustice.

Prsidency Towns. lLie execution in ejectment, so far as the possession of the Iand is
A E{L)l:a?::sni;l\%,twas borrowed by Jth‘e common lawyers from the c%?lrtsfoﬁ eql‘nty.- :
There is some doubt as to the exact period of this change. . e_to gwmb tls
Sir William Blackstone’s account of it: When the courts o fl?u‘l y : egan to
oblizc the ejector to make a specific restitution of the land go ; ({3 party nmlne-
diatgly injured, the courts of law also adopted th_e same me_tho d0 cclung comp ete;
justice; and in the prosecution of a writ of ejectment, introduced a spe’cu;f_?l

remedy not warranted by the original writ, nor prayed by the declaration (whic
are calculated for damages merely, and. are silent as to any restitution) ; viz. a
judgment to recover the term, and a writ of possession thereupon. This method
scems to have been settled as early as the reign of Edwax_'d 4, though it hath
lLeen said to have first begun under Henry 7, because it probably was t,l,xen
first applied to its present principal use, that of trying the title to the land.”—

: . 3. 200. ) L.
COI‘[:-"::V it seems manifest, that if the common lawyers introduced this kind of
exceution into the law, for the purpose ‘of sparing the party the trouble and
expense of two suits instead of one, if they gave posscssion of the land because
thev knew that if they did not the courts of equity would; a fortiori ought they
to have refused possession to the lessor of the plaintiff *in those cases in which
they knew that the courts of equity would take it away from him, and restore it
* 4o the defendant. When, therefore, Lord Mansfield remarked, * if the court
were to say, this ejectment ought to prevail, it would merely be for the sake of
giving the Court of Chancery an opportunity to undo all again ;™. he spoke not
only in the spirit of reason and justice, but also in the spirit of those ancient
lawyers who first turned the action of ejectment inlo a means of recovering
possession of the land. Cots 4 -

The next example we shall give of Lord Mansfield’s attempts in this kind, is
his using the action for money had and received as a bill in equity, for the pur-
pose of relieving a party from the consequences of a judgment given in an
inferior court, which, from defect of jurisdiction, had not been able to go into the
whole case. Ie did this in the case of Moses v. Macfarlan, Burr. 1005, We
had occasion to advert to this case in the part of this Report which treats of the
mode,of correctigg the errors of inferior courts, and we shall have occasion to
advert to it again in the Report which treats of special pleading ; but the present
is the proper place for bringing to view the main doctrine contained in the case,
and the objections which have been made to it.' - In the course of ‘this examina-
tion it will be seen, that the principle of giving to one court jurisdiction over only
part of the facts of a case, compelling it to decide upon such imperfect grounds,
and then correcting the mischievous effects of its decision by calling in the aid
of anothek court which is empowered to go into the whole case, seemed pregnant
with absurdity even to a great English lawyer, not of Lord Mansfield’s school,
when presented to his mind as a novelty. In this instance too, as in so many
others, Liord Mansfield does not appear to have been fully understood. :

Macfarlan sucd Moses in the court of conscience, as indorser of a small bill
of exchange, and recovered against him there, notwithstanding an agreement
into which be had entered, that Moses should not be liable to pay the money by
reason of _his indorsement. The court of conscience refused to receive any
evidence in proof of this agreement of indemnity, thinking that they had no
Epw‘cr to judge of it, and gave judgment against Moses upon the mere foot of

is indorsement (which he himself did not at all dispute), without hearing his
witnesses about the agreement that he should not be liable ; for the Commis-
sioners held this agreement to be no sufficient bar to the suit in their court.

Lord Mansficld, in givicg judgment, said,—* It is most clear that the merits of
a judgment can never be overhaled by an original suit either at law or in equity.
Till the judgment is sct aside or reversed, it is conclusive as to the subject-matter
of it to all intents and purposes.

** But the ground of this action is consistent with the judgment of the court of
conscience ; it admits the Commissioners did right. They decreed upon the

indorscmcent of the notes by the plaintiff, which indorsement is not now disputed.

The gmif.nd upon which this action proceeds was no defence against that
scntence. o 7 ain
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At the word ** consistent,” in the above passage, the Reporter says in a nota,
“* Qu. of this? for how can it be legal for any court of law to give judzment for
a plaintiff to recover a sum which, as soon as paid, the defendant {mth a legal
right to recover back again, and that on the very same facts as in the former
suit.” .

Upon this query we observe first, that Lord Mansficld would not have said
that the defendant had alegal right, but an equitable right, which in this equitable
action might be enforced in a court of law. The dcfendant had a legal rizht
{Lord Mansfield would probably have said) to rccover damacges for the breach of
the agrecement, and an equitable right to recover back the moncy which, in breach
of the agreement, he had been forced to pay ; and eccondly, that the defendant
did not recover it back again on the very same facts as in the former suit, For
the fact of the agreement was not before the Commissioners, they having refused
to receive evidence of it.

It is enough for us,” Lord Mansficld continues, * that the Commissioners
adjudged they bad no cognizance of such collateral matter.  We cannot correct
an error in their proceedings, and ought to suppose what is done by a final
jurisdiction to be right. DBut we think the Commissioners did right in refusing
to go into such collateral matter, otherwise by way of dcfence against a promissory
note for 30 s. they might go into agrcements and transactions of a great valuc;
and if they decreed payment of the note, their judgment might indircetly con-
clude the balance of a large accouat."”

- To this again the Reporter appends a note, containing the following passage:
“The above reasoning secms to be contradictory to itsclf, and is really a con-
tradiction in terms; for it is saying a man has a right, which the momcent e
has received, the person paying it has a right to recover back, which is a
right and no right.” The contradiction will vanish, if we say that onc party
has a legal right and the other an equitable right. The absurdity will remain, it
is true, of having legal rights inconsistent with equitable rights, but this Lord
Mansfield could not help; and we (much as we object to such errangements)
are nevertheless of opinion, that if there are to be rights inconsistent with cquity,
and jurisdictions which are to enforce them, cquitable rights and jurisdictions to
.enforce them are a necessary complement of that system.

The opinions of the Reporter are understood to have been shared by a con.
siderable portion of the profession ; but the most weighty expreasion of disappro-
bation is to be found in the judgmeat delivered by Lord Chief, Justice Eyre, in
the case of Philips v. Hunter, 2 1. Bl. 414. The arguments used by him are
very forcible. They are indeed conclusive, not, as it scems to us, azainst the
equitable relief given by Lord Mansficld under the circumstances of the case,
but against any such parcelling out of jurisdiction as rendcrs equitable relicf
necessary for the purposes of justice, or, in othcr words, against setting up a
court which is prohibited from duving complete justice in the cascs which come
before it.

“In the argument of the case it is distinctly admitted, that the mcrits of n
judgment can never be overhaled by an original sul cither at law ar in cquity ;
that till the judgment is set aside or reversed, it is conclusive as to the subjcct-
matter of it, to all intents and purposcs. An attcmpt is made to distinguish
betwecn the judgment and the ground of that action, I think not with much
success. The proposition that the ground vpon which the action procceded
was no defence against the sentence, can hardly be maintained. Suppose it had
been a suit in the Court of King’s Bench, instcad of a court of conscicnce, would
it have been a defence? If it would, why not in a court of conscience? Is there
to be a recovery in a court of conscience only to be overturned by an action in
the King’s Bench? It is said they mizht go into agrecments and transactions
of great value; doubtless they might, if those transactions give a defence against
a debt of which they have jurisdiction. Is it not necessarily incident? The true
objection, if there be an objection, is that such courts ought to have no juris-
diction at all, because the jurisdiction, if they have it, will draw to it cognizance
of matters of which they must be very incompctent judges. 1t may be questionn
able whether a set-off of a debt arising out of their jurisdiction can be pleaded
orused; but that does not draw into qyestion the truth of the proposition, that
every thing that gocs to the essence of the debt demanded, must of necessity be
within their jurisdiction. To say that the merits of a case determined by the

- Commissioncrs, where they had jurisdiction, never gould.be brought in question
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over arain in any shape whatever, and to say that yet”tlie defendant ought not
in just?cc to keep the money, is not intelligible to me.
. . » » »

« T think the azrecment was a good defence in the court of conscience, but if
it xs'grc:lzthcnvisef the recovery there was a breach of the agreement;lﬁpo[xll which
an action lay; and this was in my judgment the only remedy. " Sh d ’:)te sa(;n:
judgment create a duty for the recoveror upon which he mz:ly avgves w’il?nlie?
duty against him upon which an action for money had an rec;_ld ' satisfy
This goes beyond my comprehension. I believe tha.t ]udgfnen_t id not satisfy
Westminster Hall at the time ; Inever could subscribe to it; 1t seemed to me

unscitle foundations.” ' | N
to These arguments appear to us very strong to show that a court, which is obliged
to decide on part of a case only, and whose decisions must therefore give rise to
original suits in other courts, or else work irremediable injustice, ought not to be
toleratcd ; but they do mot seem to us to prove, that, when such courts are
tolerated, there is any absurdity or inconsistency in having other courts of
original jurisdiction to counteract the mischievous effects of their decisions.

An appellate court only interferes where the court before which the matter was
first brought, has fallen into error. A court of equity interferes upon a quite
differept, and in some respects opposite ground. It intérferes, because the court
before which the matter was first brought, has decided rightly, and in so doing has

roduced a defect of justice. If the court before which the matter was first brought
Eas not decided rightly, a court of equity’would tell a party applying to il, that it
had no jurisdiction, that his remedy was by application to the court app(_)lpted
by the constitution to correct the errors of the one in which he had been litigat- -
ing. If, indeed, that was one to which the constitution has entrusted final
jurisdiction, or whose jurisdiction had in this instance become final, by the efilux
of the time limited for appellate proceedings, then the court of equity would
be bound to presume that the decision was right, and would be justified in
affording its own peculiar relief if the case required it. - - ‘ -

These seem to be the principles on which Lord Mansfield proceeded, and that
he was right, and Chief Justice Eyre wrong (assuming always that an action for
money had and received is, guoad koc, a bill in equity), we think we can prove
by the authority of Lord Elcion. : - ' :

Leoking at the question abstractedly, Lord Mansfield thought that the agree-
ment was no defence in the court of conscience, as being beyond its jurisdiction.
Chief Justice Eyre thought, that being a defence against the claim made in the
ﬁ?urt of conscience, the agreement was, for that reason, drawn within its juris-

iction. ‘ - ‘ )

Upon this we shall only remark in passing, that, whichever of these high authori-
tics may be right, their difference furnishes us with an argument in the shape of a
dilemma against courts of conscience upon the English plan. If Lord Mansfield
is right, then such courts must frequently do injustice in the matters which
come before them, from defect of jurisdiction.” 1f Chief Justice Eyre is right, then
such courts must frequently do injustice, because they are incompetent in point
of knowledge to decide the questions thus incidentally, and against the intention
of the legislature, drawn within their jurisdiction; and so qudcunque vid datd,
courts of conscience ought to be superseded by the sort of courts recommended
in the first part of this Report, to which neither of these objections is applicable.

We rcturn to the subject under discussion.—Lord Mansfield thought, looking
at the question abstractedly, that the agreement was no defence in the court of
conscicnce ; whether he was right or wrong is immaterial to the present purpose,
for he also thought, that as the court of conscience had itself decided that the
agrecment was no defence because beyond its jurisdiction, and as the court of
conscicnce 13 a court from which no appeal lics, he was bound to assume the
same doctrine for the purposes of this case, whatever might be his opinion of the
correetness of that doctrine in the abstract. :

. Inthis we can prove by the authority of Lord Eldon, that Lord Mansfield was
right. The case of Farquharson v. Pitcher, 2 Russell, 81, bears a striking .
resemblance to that of Moses v. Macfarlam in its circumstances, in the arguments
adduced and in the decision; and shows, wo think, that Lord Eldon, if he could
have been brought to admit that an action for money had and received is, for this

purpose
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purpose a billin cquity, or, which comes to the same thing, if a bill in cquity
Lad been filed against Macfarlan, instead of an action for moncy Lad and received,
would have done exactly what Lord Mansficld did.

It must be remembered, that Chicf Justice Eyre's objcetion is, that the casc of
Moses v. Macfarlan violates the principle ** that the merits of a judzment can
never be overbaled by an original suit cither at law or in equity."”

The facts of the case of Farquharson v. Pitcher were shortly as follows :—The
plaintiff Farquharson, being resident in Martinique, had demands on Aneas
Barkly in London. To cnforce payment, his friend W. 1L Pitcher suxagested
that his brother Augustus Pitcher, a solicitor in London, should be ciployed,
and in order that Augustus Pitcher might excst himsclf with more zea), it was
arranged that the busincss should be represented to bim as to be done on the
account of W.I1. Pitcher. Accordingly, Farquharson cxccuted a deed by which,
for a fictitious consideration, he assigned absolutely to W, 11 Pitchier his pecu.
niary demand on Barkly, and he at the same time exccuted a powcer of attorney
in his favour. The actual agrcement, however, between the partics was, that W,
H. Pitcher should be mercly a trustee for the plaintiff; and in order to show the
true intent of the transaction, W, H. Pitcher signed a memorandum, in which he
declared that he had no interest in the property assigned, and that the assignment
Nad been executed only to facilitate the rccovery of the demand.

Afterwards Farquharsén came to London, and finding that no steps had been
taljen against Darkly, he informed Augustus Pitcher that he was the party
actually interested, and requested him to proceed on his, Farquharson's account.
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A suit was instituted, and Barkly, by way of compromise, paid the sum of a thou. -

sand guineas. Augustus Pitcher reccived the money on Farquhbarson’s behalf,
and made some payments out of it to him or on his account.

* Augustus Pitcher having acted as Farqubarson’s solicitor in various other
matters and accounts subsisting betwcen them, brought an action against him.
Farquarson obtained from the Court of King's Bench a rule calling on Augustus
Pitcher to show cause why his bill of costs should not be taxed, why he should
not give credit for all sums of money reccived by him for or on account of Far.
quharson, and refund what upon such taxation might appear due from him, &c.

By a subscquent order of the Court of King's Bench, the action and the
matters of the former rule were referred to the determination of the Master.

In the proccedings before the Master of the King's Bench, Farquharson con.
tended that he ought to have credit for the whole of the 1,0504 which Augustus
Pitcher received from Barkly, and he produced the memorandum to “show
that the assignment was merely a conveyance in trust for himsclfl. DBut the
Master decided that the memorandum, not being under scal, did not legally
affect or countervail the deed of assignment which was undcr scal ; that there-
fore he could not take into his considcration its nature, tcrms or cffect ; that lio

could look only at the legal effect of the deed, under which the sum of 1,0304

appeared to have become in law the money of W, Il Pitcher, for a valuable
consideration ; and consequently, that Augustus Pitcher could not be exlled
upon to give credit for that sum to Farquharson, anfl should be charged with no
more in respect of such sum of 1,050/ than the moicty thercof, with which he
had charged himsclf in certain accounts delivered and insisted upon Ly him, and
which the Master treated as settled accounts. The Master made Lis allocatur
;l’limlllx that principle, and by it Le directed Farquharson to pay 233/. to Augustus
tcher.

* Although Farqubarson had been arrested, no bail bond had Leen given to the
sherifls, and Pitcher obtained a rule to show cause why an attachment should
not issue against the sheriffs of Middlesex, for the sum mentioned in the Master's
allocatur. -

Farquharson then applicd to the Court of King's Bench to review the taxation
and allocatur, on the ground that Augustus Pitcher had been charged with no
more than .a moicty of the 1,0504, and that the deed of assignment had been
treated as a valid deed for bond fide consideration ; but the court coincided with
the Master's view of the case, and refused to enter igto the mernits of the memo-
randum and declaration of trust.

The Lill stated these transactions, agd the praycer was, that the plaintiff might
be dedlared entitled in equity to have credit for, and to reccive the moicty of the
1,050/, rot alrcady allowed him in account ; that a general and equituble account
of receipts and payinents, and taxation of untaxcd ills of costs might be taken
and had Letween the plaintiff and Augustus Pitclier, and directions given Iior
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, . that Pitcher might be restrained from prosecuting
u';e}:lpﬂ)tﬁ‘: n:cggx:hfhgﬁlagggding, or any progeeding. by way of attachment or
® foce of contempt against the plaintiff or the sheriffs, for compelling payment
g; otc}f:ssum claimed by him under the allocatur; and that the sheriffs might be
:-d from paying the money to Pitcher.
rcgi‘?;ngjfendana f}\ugustus Pitcher, filed a general demurrer. -

The counscl for the demurrer argues thu_s: #The Bill is ﬁ]ed in rgspcct of
matters which not only are the proper subjcct of legal cognizance, Tlllt have
actually been determined by a competent common law authorxty}rl. he first
order of the King's Bench called on the def_endant to_show cause why he sl}ould
not give credit for all sums of money received by him for or on account of the

laintiff, and refund what might appear to be due from him ; and by the second
order, all the matters of the former order are referred to the determination of
the Master. That officer has taken the account, and made his determination ;
his decision was questioned before the court, and the court was of opinion that
he had come to a right conclusion. The Court of King’s Bench, therefore, has
given the plaintiff credit for all the sums which the defendant received on'his
ac.c.oil‘ﬁz ground on which the bill proceeds, is, that the defendant has not been
charged with the sum of 1,0501. received by him in respect of the claim which
had been assigned to bis brother, but which is alleged %o have always belonged
to the ‘plaintiff. If the fact be o, the Court of King's Bench and the Maser
have erred ; but that a court of law has erred in a matter submitted to its juris-
diction, and with which it was competent to deal, gives no title to equitable
relief.” _ -

This we sce is precisely the argument of Chief Justice Eyre, with regard to
the case of Moses v. Macfarlan. IHe tontended that the court of canscience
had erred ini excluding the agreement from their consideration, and that such
error could give no title to the equitable relief sought to be obtained by the

action for money had and received in the King's Bench. - )

The counsel for the demurrer then went on to show, upon principle and upon
authority, that the Court of King's Bench had erred in'excluding the memo-
randum from their consideration. o o T

Upon principle they contended that * The assignment could have no more
opcration in a court of law than the memorandum ;. a court of law could not
pay greater regard to the one than to the other; the circumstance that the one
was under seal, and that the other was not under seal, was altogether immaterial.
There cannot be 4 legal assignment of a chose in action in contradistinction to
an equitable assignment. There can be no assignment of a chose in action,
+whether under or not under seal, which will enable the assignee to sue for it in

+ a cowrt of law, in his own name, and without the intervention of the assignor.

The effect of an assignment at law, as well as in equity, is to operate on the
beneficial interest, not on the legal right. There was nothing, therefore, to
p_l;clcludqtll}e plaintiff from paving credit for. the whole 1,050/, if he had a just
title to it B - '

They then cited several authorities, to show that a court of law will take
notice of a trust of a chose in action, and will consider who are the persons
bencficially interested, and they concluded with the proposition that * Equity
will not interfere to try again what has been already tried, and to retard the
exccution of the judgment which has been pronounced.”

"The counsel in support of the bill said, inter alia, * it was decided (perhaps
Empcrly). that the consideration of Farquharson's right to the 1,0501, could not
¢ gone into there (in the King's Bench). The same party who prevented a
court of law from taking cognizance of the matter, now says, you ought to
2?‘: f:il:f;md your claim at law, and are therefore to be shut out from a court
“ It is vain to argue that there are authorities, according to which the Court
of King's Bench might have gone into the question which is raised upon this
record. It is sufficient thit the bill alleges that the court of law did refuse to
cnter inta the consideration of those matters which coustitute the case entitlin
us to equitable relicf. It must be assumdd, upon the present state of the ecord::

that the plaintiff has not had, has not been able to have, and is not entitled tg
have, any remedy at law.” .

3 . G » .
This argument, to which it will be seen Lord Eldon assented, is the same a3

lord
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Lord Mansficld’s in the case of Moscs v. Macfarlan.  His judzment miglt, Oa (‘?:i?..lu'd.iu-
without any alteration of the scnse, be expressed, mutatis mutandis, in the very turein the
words just quoted, or in the very words now to be quoted form Lord Eldon's Uresileney Toss
judgment. -

** The demurrer for want of cquity must be overruled,” he said; 1 do not
enter into the discussion of the validity of the several authoritics which have
been cited, to show that a court of law might have given cffect to the equity on
which the plantiff relics. This bill states, that the Master of the King's Bench
refused to try the cquitable right. I thercfore look upon the authority of this
very case, as stated in the bill, as an onswer for the purposcs of this case, to
the older authoritics which have been cited.”

The demurrer was, of course, overruled.

We have never heard that this case has been thought to unsctile foundations,
and yet, if the case of Moses v. Macfarlan is to be considered as overhaling the
decision of the court of conscience, this case must also be considered as over-
haling the decision of the Court of King’s Bench,  The truth scems to be, that
ncither case is open to that imputation, that both are examples of cquitable
jurisdiction, relieving against the decision of another court upon grounds which
were excluded, and must be taken to have been properly excluded from the con-
sideration of that court.

The lesson of jurisprirdence to be drawn from this discussion is, that if Lord
Mansfield crred in the case of Moscs v. Macfarlan, he crred only in holding
that an action for money had and received was, for the purposcs of that case, a
bill in equity. That once assumed, the rest of Lis doctrine follows as a matter
of course. ‘

The legislative lesson is, that courts like the Court of King's Bencly, ought to
be furnished with the means of doing justice in all cascs within their jurisdiction,
and that courts of conscience, inasmuch as thcy caonot be furnished with such
means without great risk of injustice, ought not to be suffcred to exist at all
Both these exigencics are provided for in our scheme.

The case of Bauerman v, Radenius (7 T. . 6G3), will supply our next topic.
It does nol seem clear, from the report of the case, on wﬁich side the cquity
and good conscience lay; but assuming, for the sake of &rgumcnt, that they
were with the plaintiff, against whom the court decided upon strictly legal
principles, then the sort of obstruction to justice which occurred, would be
remedied by the simple provision, which sccms to us clearly desirable®upon
more general grounds, of allowing the parties to the cause to be examined vivd
voce, in the same way as other wilnesses. This cannot be done in the English
system, either by a court of law or a court of equity. The only way of accom.
plishing it is the fantastic one of getting a court of cquity to ordcr a court of
law to do it. And that such a course as this should sccm a wise one to such a
man as Lord Kenyon, is one of the most remarkable illustrations of the degree
to which a servile and uncritical study of the English system, perverts the under-
standings of those who engage in it. We look uscn Lord henyon as the most
vizorous intellect among the antagonists of Lord Mlansfield. 1le is also the
most candid among those antagonists. lle docs not, like Lord Rederdale,
. accuse Lord Mansficld of having Scotch prejudices on his mind; but openly
avows his own English prejudices as the sources of his reverence for the scpa-
rate administration of law and cquity.

The case of Bauerman v. Radenius was an action for dclivering goods wet and
ill-conditioned.

The principal question at the trial arose on the production Ly the dcfendant
of a letter from the plaintiffs, who were the shippers of the goods, to Van Dyck
& Co., entirely exculpating the defendant from all Llame or imputation of
negligence or misconduct, and stating that he acted in every respect according
to the plaintifi's orders, Ly stowinz the goods under their direction. But it
also appeared in the same letter, that Van Dyck & Co. were the persons on
whose risk the goods were shipped, that they were the persons really intercsted
in the suit, and had indemnificd the plaintifls, their azents, in whose name they
had brought this action. Whercupon it was contended at the trial, in support
of tha action, that, as it was disclosed that Van Dyck & Co. were the rcal
plaintifls, and the nominal plaintiffs only their agents, the former ought not to be
concluded by the admissions of their agents, proved, too, Ly a letter without the
sanction of an oath, and that therefore this cvidence ought to be rejected ; but
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Lord Kenyon being of a different opinion, the plaintiffs were ponsuited. A
motion was afterwards made to set aside the nonsuit, and Lord Kenyon, in the
course of his judgment, thus expressed himself :

«¢ [ have been in this profession more than 40 years, and have practised both
in courts of law and equity ; and if it had fallen to my lot to form a system of
jurisprudence, whether or not I should have thought it advisable to establish two
diffcrent courts with different jurisdictions, and governed by different rules, it is
not nccessary to say.  But influenced as I am by certain prejudices that have
become inveterate with those who comply with the systems they found esta-
blished, I find that in these courts proceeding by different rules, a certain com-
bincd system of jurisprudence has been framed most beneficial to the people of
this country, and which I hope I may be indulged in supposing .has never yet
been cqualled in any other country on earth. Qur courts of law only consiger
legal rights: our courts of equity have other rules, by which they sometimes
superscde those legal rules, and in so doing they act most beneficially for th
su.bjcct. We_ all_ kpofv that if t}.le courts of law were to take into their consider?
‘a:vt;cl)lxl]dailng:‘z ’J'umsdxctxon belonging to courts of equity, many bad consequences

Lord Kenyon then illustrates his opinion by the ca i -
We orpit the illustration here, becausl:a we shlzgll sof)ns ehzf;znalalzttf;‘ fgl(':caésliegacy.
quote it. Afterwards he proceeds as follows :—* I exemplify the pro .otn of
keeping the jurisdictions and rules distinct, by one out of a gnultitu% pr;e y of
that might be adduced. If the parties in this case had gone into ] ?t' i
that court had directed an issue to be tried, they might ha%re modiﬁégq}:;l i
way they thought proper. One of the rules of a court of equity i 111 t they
cannot decree against the oath of the party himself on th% e{'iclis, fhat they
::;gcists tac.)lull):e,t w:itéloutl other circumstances : but when the point is d::lf:t'u(l)ftg::;

' e tried at law, directing that the answer of the party shall :
the trial ; so they may order that a party shall not party sball be read on
trial, or that the plaintiff himself sho{)lld be exa in dset up a legal tt_arm- on the
from a court of equity, with any of xamined; and when the Lssue comes
¢ Yo y of these directions, the courts of 1
with the terms on which it is so directed to be tried. o of law comply
of justice are attained, without making i? hne .y these means the ends
what is supposed S substantialb'anx of the stubborn rules of law stoop to
’ ; justice of each particular : it i
wiser 50 to act than to leav: nde case ; and it is
::}J;mt :ll.nd Established rule: b\er ::ht.l%l:htié]; i?:ssgo::llet}.)av:l::iisln If?){?; those oo
at fias been made in this case had arisen before Sir M, Hale S dhesnon
Hardwicke, I believe i en before Sir M, Hale, or Lords Holt or
law, that they co uelrie }:;v:e;:;ew:gd }m}ze occurred ta them, sitting in a court of
nsK?{ties in the cause.” out of the record, and considered third persons
_After some remarks on the ci : '
bis judgment in the fOllOWillllge :};‘;:;giix}cﬁs.of the case, Lord Kenyon concludes
supcr vias antiquas: T cannot le{;isl-ate butlls) e and my comfort to stand
my predecessors have done, and I will 5 i1~1y oy industry L can discover what
thercfore clearly of opinion $n principl T thead jn thelr footsteps. 1 am
in this action, and we cannot iE :Ef:;l::;: of law, that the plaintiffs cannot recover
cQulltly » in order to overrule the rigid rulisazsfull:v: ,Ehe Jurisdiction of a court of
_There is something borderi P . .
Kenyon, of the origingof hirs:1 zl;il:x%ogin?eflgl(hcmus lu this statement by Lord -
if 40 ycars uninterrupted enjoyment of O o jength of time he had held it, as
intcllectual prescription, into a so dadprej"ldlce sould tum it, by a kind of
great candour, and scerns almost toun octrine. It has, however, the merit of
Judicial decision on what the law ‘\'a:niougt to an avowal that, if instead of a
a recommendation as to what it oucht © 1ad been called upon as a legislator for
shake off an opinion which he ch 9; {p be, bie would have felt it his duty to
We do not mean to say that all Izl:csl = Prlnglpally on account of its inveteracy
this distinction; on the contrary, i Kenyon's expressions imply an attention to
to vacillate. Sometimes he szgx; “: tl;)e course of bis judgment Lis mind appears
cstimate of its merit or demerit 8 10 be simply declaring the law, avoiding an
of the la“_’. somctimes to be adlu'xiil(.)irx?ft:l?es o b_e cxpressing strong approl?atioﬁ
an woprejudiced person. g that nothing can be said in favour of it by

This apparent vaci . .
e acillat . )
take to criticise hiny. 1on mmposcs considerable difficulty upon those whosunder-

That a judgse s}
& 1d notderis] .
have done 100 egislate, but should discove i
! » and tread servilely in theie footsteps, is a dozggztwlﬁfchp;f 1131(:3580[‘5
¢ have no
| T disposition
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disposition to combat, at least so0 long as there is a legislature ready to amend
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the defects of the law.  But when Lord Kenyon says ** by these means (the try- tore in the

ihg actions or issues under the dircctions of a court of cquity) the ends of jus.
tice are attained without making any of the stubborn rules of law gtoop to what
is supposed to be the substantial justice of cach particular case, and it is wiser so
to act than to leave it to the judges of the law to relax from thosc certain nnd
established rules by which they are sworn to decide,” it is not very casy to
understand whether he speaks with reference to the wisdom of a judge, or to the
wisdom of a legislator,

If he mecans only that the judges ought to decide as they are sworn to do,
acd that they are sworn to decide according to cer'tain cstablished rules of cvi-
dence, these are propositions which we are not called upon to dispute.  We may
remark, however, that the latter is scarcely a true proposition. It is scarccly
true, seeing that the rules of evidence have almost all been made by the judges,
and from time to time altered by them, to say that they are sworn to decide
by those rules as they exist at any given time, '

But by the expression * it is wiser so to act than to lcave it to the judges
of the law to relax from those certain and established rules by which they aro
sworn to decide,” Lord Kenyon scems to mean, that it is wiser in the legislature
sotoact. Yetif wesounderstand him, the whole sentence will yicld no consistent
meaning ; for admitting that the judges of thelaw are sworn to decide on such
subjects according to established rules, still they are only sworn to decide according
to such rules as are from time to time cstablished by the legislature.

Upon the whole it may be said, that Lord Kenyon's judgment contains no
argument which can help to decide the lcgislative question arising out of this
case. *

That legislative question docs not cxactly correspond with the judicial question
presented for the decision of the court.

For it ought to be observed, that this case of Baucrman v. Radenius differs from
the generality of the cases in which courts of law have been asked to relax the
rigour of their rules. Thereal plaintiff against whom those rules operated, did
not ask the court to do what good conscience required, or whatea court of cquity
would have directed. He did not ask the court to examine the nominal plaintitf
as a witness, but to exclude altogether the admission made by the nominal
‘plaintiff in favour of the dcfendant, which would clearly be going® beyond.what
good conscience requires; but which is a proceeding much more analogous
to the practice of courts of English law, e admit therefore, not only that

"Lord Kenyon decided according to law, but also that for any thing that appears
to the contrary, he adopted the most equitable of the only two courscs presented
to him.

But in delivering his judgment, so far as he considers the matter in a Iegis-
lative point of view, he discusscs it without refcrence to this circumstance. le
discusses the matter as if the case had stood thus:—

A man has a good cause of action in the name of a third person in a court
of law, according to the English system. The gencral rule is, that the plaintiff
in an action at law cannot be examined. Dut thereare acknowledged exceptions
to the rule. The party aggrieved in the supposcd case alleges that it is within
the exception, and the question for a legislator is, shall such a party e allowed
to prove to the court within whose cognizance the subjcct-matter lics, that the
case is within the exception, and that the nominal plaintiff ought accordingly to
be admitted to give evidence; or shall he be compelled to Lring a distinct suit
in a distinct court for the purpose of adducing this proof, and getting an order
to have the nominal plaintiff admitted as a witness 1n the court which is to try
the cause. :

Lord Kenyon's judgment, as we have already remarked, contains no argument
in favour of the side of this question to which he appears to lean, and argyment
appears to us to be superfluous on the other side.

Our opinion and our recommendation go a great deal farther, for we hLold
that every court should have the power to examine the rcal plaintiff and de.
fendant, and of course A fortiori every court should have the power to examine
a person who is placed in that situation, not on account of his interest in the
subject-matter, but on account of some real or eupycsal convenience of forn,
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eatine the last topic we purposely omitted Lo_rd Kenyon's 1Ilustra'txon
dr::ntrfrom e effects oIf)' suing at law for a legacy, in order that we might
introduce it in the separate discussion of that subject on which we are now
about to enter. This was Lord Kenyon's favourite instance of the danger of
confounding legal and equitable jurisdiction. He refers to it as the most palp-
able illustration of that doctrine. He refused in the case of Deeks v. Strutt
(5 T. R. 600) to exercise that jurisdiction in a court of law, stopping the counse,el
who was to have argued against the jurisdiction, and overruling Lord Mansfield’s
doctrine on the subject, and he congratulates himself on having made an
impression upon Mr. Justice Buller by his arguments. Yet, when the doctrine
which he maintained on the subject is considered attentwely,. 1t will be found,:
singularly enough, to be quite unanalogous to the system which Lord Kenyon,
¢0 much admired. It has moreover been since overruled by his successor Lord
Ellenborough, in the case of Doe dem. Lord Saye and Sele ». Guy (3 East’s
R. 120), for although one of the judges in that case endeavours so far to.
explain away Lord Kenyon’s doctrine as to make it not Inconsistent with Lord
Ellenborough’s decision, the attempt is eminently unsuccessful. “'We now proceed
to prove all this. ° T
n the case of Bauerman v. Radenius, Lord Kenyon says, “ To mention only’
the single instance of legacies being left to women who may have married inad-'
vertently, if a court of law could entertain an action Yor a legacy, the husband
would recover it, and the wife might be left destitute; but if it be necessary in
such a case to go into equity, that court will not suffer the husband alone to
rcap the fruits of the legacy given to the wife; for one of its rules is, that he
who asks equity must do equity, and in such a case they will compel the husband
;onakeGa provision for the wife before they will suffer him to get the money.”—
. R, G67. * . : '

In another case, The Mayor of Southampton v. Graves, he again illustrates the
danger of confounding law and equity, by the same instance of an action for a
legacy., ‘*A similar mistake was, I think, made (he says), in this court, a few
years before I sat here, on another question, where it was decided that an action
at law might be maintained for a legacy, partly on the ground that the plaintiff
would have recovered it as of coursein a court of equity. On its being men-
tioned to me by the late Mr. Justice Buller, I took the liberty of asking him.
whether or not he was sure that the court had taken a view of the whole
question before they had decided it, reminding him that it is a constant rule in
courts of equity, when the husband files a bill for a legacy given to the wife, that
(if I may use the expression) they stop it in transitu, if there be no provision for
the wife; whereas, if a legacy ‘could be recovered in an action at law, there
would be no provision for the wife and family, as the husband would at once
take the legacy; that learned judge, whose legal knowledge was universally;
allowed, immediately admitted the force of the observation. There was indeed
a care in Cromwell’s time, in which an action at law for a legacy was main-
tnu}ed,_but_. the reason giyen for that decision was, that there would be a failure,
of justice if courts of law did not take cognizance of the question, the spiritual
courts not being then open ; but as soon as those courts resumed their functions,
suits of the kind rcturned into their proper channel ; and since I have sat in this
place it bas been determined that a legacy cannot be recovered in a coust of law.”
—8 T. R. 593.

The case to which Lord Kenyon alludes in the last sentence is, that of Deeks v.
Strutt, 5°f. R. 690. _H:s judgment in that case is as follows : * The support-
ing of the present action would be attended with the most pernicious conse-
quences 3 and 1 believe that no action till lately (except one in the time of the
Commonwcalth) for a legacy has been supported in a court of law. The argu-
ments which have of late years been advanced in support of this action, are
founded on the supposed justice of the case and the convenience of the parties ;
:Lut'\:_hcn_ it is 'gonmdcrcd in what manner a court of equity interposes in suits for

gacies, in taking care that provision is made for the different parties entitled,
and what inconvenicnce, and even ruin, to private families would- have ensued,
?‘o;l} dFtcrmlnlng that un nctim_l can be brought in a court of law for a legacy,,

think, that those who have wished to support the action in a common-law
court, would hesitate before they came to the conclusion that the action can be
m:\m’tmncd‘.‘ If an action will lie for a legacy, no terms can be imposed on the
_pa.rl) who is utitled to rtcover; and therefore, when the legacy is given to a

wife,

-—
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wife, the husband would recover at law, and no provision could be made for the
wife or family ; whercas a court of cquity will take care to make some provision
for the wife in such a case. But the whole of this sdmirable svstem, which
Las been founded in a court of cquity, will full to the zround if a court of law
can enforce the payment of alegacy. I mention these as decisive reasons in
my mind against the jurisdiction of the courts of law over this subjeet: and I
know they have influenced those who once entertained an idea that this action
could be supported. The only case that I know of where it was said that this
action might be maintained, happened in the time of the Commonwcealth, but the
reason then given was to prevent a failure of justice, the Ecclesiastical Courts
being at that time abolished, and the Court, of Chancery not having then,
nor indeed until the time of Lord C. Nottingham, entertained any jurisdiction
over the question of legacies. Therefore, as the arguments of convenience and
justice, on which alone it has been thought that this action is maintainable at
law, bear strongly against it, and as I find only one case in which it has been
supported, and which was decided contrary to all precedent, merely because then
the party had no other remedy, 1 am clearly of opinion that the present action
cannot be maintained.”

Now this denial of jurisdiction over Icgacics to courts of law, whatever may
De its merit with reference to convenicnce and utility, is certainly not recoms
mended by any conformity to the English system in gencral. The mode in
which the mischicfs produced by the defective constitution of common-law
courts is remedied in the English system, is not by taking away from them juris.
diction which they may exercise mischievously, but by preventing the suitor from
applying to them, or from taking advantage of their decisions, that is to say,
by injunction from a court of equity.

In all the other cases we have examined, the complaint azainst the courts of
law has becn that they have undertaken to do complete justice, or to abstain
from doing injustice, thus usurping the functions of equity; but here the com-
plaint is, that they do incomplete justice or positive injustice, that they do some-
thing which requires to be sct right in equity, which is just what in other cascs
they are applauded for doing by the admirers of the English system.  If, indeed,
they had not only exercised jurisdiction in cases of legacics, ut had also under-
taken to make a husband provide for his wife out of the legacy due to her for
which he sues, or had undertaken (as Lord Mansficld scems to have intended)
to make the legatee give security to refund upon a deficicncy of® asscts, a ctsc of
usurpation on the courts of equity would be made out. lut as long as they
confine themselves to adjudging the Icgacy to the lcgatee, leaving it to the Court
of Chancery to interfere by injunction in the case of a husband suing for his
wife's legacy, and to make the legatee refund in case the asscts are insutlicient to
pay creditors, they scem only to be acting the part usually assigned to them in
that combined system of jurisprudence which, as Lord Kenyon thought, has
never yet been equalled in any other country on carth.

Lord Kenyon therefore, in finding fault with the «xcrcise by courts of law of
this jurisdiction, appears to be arguing azainst his own general doctrines, and in
favour of ours.

Lord Kenyon is here a witness azainst himsclf, and in favour of us, A tribunal
with the limited powers of a court of law, cannot do complete justice in the case
of a legucy; thercfore, according to Lord Kenyon, it has no jurisdiction, or
ought to have no jurisdiction over legacics. To this doctrine we entirely assent,
only we do not stop there.  We push this doctrine to the nhole extent of ity
lozical conscquences, and hold that, as in all suits within its jurisdiction, a court
of law may, from want of adequate powers, find itsclf compelied to do incomplete
justice, or positive injustice, the whole jurisdiction of such courts cught to be
taken away, or, in other words, that there ought to Le no such courts.  And if
Lord Kenyon had, in the case of Baucrman v. Baderius, applicd to the matter
then in judzment the principles derived from bis illustration, he would Lave
found himself driven to the same conclusion. If, instead of contending that a
party in a suit at law fearing to bedefeated by an admission made by the neiiinal

- pluintiff, ought to go into cquity to gzt that impedinucent removed, he hud con-

tended that courts of law ouzht not to excrcise jurisdiction over any subject in
which they might find themselves compicd to do injustice, but onzlit to huave
all such subjects wholly to courts of cquity ; Le weuld have in cficet argued,
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just as we argue, that there ought to be no courts of law which are not also

courts of equity. ) . .
The doct(lineytherefore of his illustration in the case of Bauerman v. Radeniuys,

of his illustration in the case of The Mayor of Southampton v. Graves, and of his
main argument in the case of Deeks v. Strutt, though it appears to us to be
cxcellent doctrine for the guidance of a legxslator. sou.nds st_rar;gely in the mouth
of an English lawyer, professing his devotion to English principles ; and accord-
ingly, the whole doctrine considered as a doctrine of English law, has been swept
away by the subsequent case of Doe dem. Lord Saye and Sele v. Guy, 3 East’s
Reports, 120. -

This last case is, indeed distinguishable from that of Deeks v. Strutt, because
it was an action to recover a specific chattel against an executor, who had
assented to the bequest; whereas in the former case the annuity which was the
subject of the action, was payable out of the general funds of the testator.
The former case therefore is not overruled by the latter, but the principle on
which Lord Kenyon decided the former case, is completely overruled.

The counsel who argued for setting aside the verdict, and entering a nonsuit,
“ relied on the grqund of the decision in Deeks . Strutt, which applied as well
to the case of a specific legacy as of a legacy payable out of the general fund;
namely, that no action at law lay to recover it against the executor, because a
court of law could not in many instances do that justice‘to the parties concerned
as acourt of equity were accustomed to do ; for the latter would in the case of
a legacy to a married woman oblige the husband to make a suitable provision for
her, if she were not before sufficiently secured ; whereas this court could not
impose terms on one who was entitled to recover upon his legal title. The
opinion of the judges in that case was delivered generally against supporting an
action at law for a legacy, without the-distinction now set up. - The cases of
Atkins v, Hill, and Hawkes v, Saunders, were indeed cases of express promises ;
but the reasoning there went the whole length of this case, if it had been well
fousnded ;”but'it was controverted, and considered to be overruled in Deeks
v. otrutt, - : -

This argument of the counsel for the defendant is absolutely conclusive and
unanswerable, unlegs Lord Kenyon's doctrine' is abandoned, and the courts of
law would thus have been ‘deprived of a jurisdiction which unquestionably
belonged to them. The court, however, thought fit to preserve their jurisdiction,
and {p abandon Lord Kenyon’s doctrine : they did it as tenderly as possible.

.Lgrd Ellenborough says, * General language used by the court in giving their
opinions in auy case must always be understood with reference to the subject-
matter then before them.” : : ..

This undoubtedly is a sound principle of interpretation, but, unfortunately,
Lord Kenyon’s doctrine is not capable of being so restricted. Every word that
he 6aid against maintaining an action' at law for legacies, though we should
restrict it to actions for legacies payable out of the general fund, will remain
cqually applicable in its own nature to actions for specific legacies ; and if he had
In express terms so restricted his own expressions, he would have done ueither
more nor less than refute his own argument, by refusing to admit its logical
consequences. ’ : i

Lord Ellenborough, having thus quietly put on one side- the doctrine on the
excogitation of which Lord Kenyon had so prided himself, proceeds to show
what, upon English principles, is the proper business of a court of law, and what
of a court of equity, in regard to the subject-matter. ¢ It never could be
doubted,” he says, “’but that at law the interest in any specific thing bequeathed,
vests in the legatep upon the assent of the executor. If it should afterwards
appear that there is a deficiency of assets to pay creditors, the Court of Chancery
will interfere, and make the legatee refund in the proportion required.”

Le Blanc, J. said—** It is admitted that, upon the old authorities, there is no
‘10}15‘ of the plaintifls’ right to recover unless they have been overruled by the
c;fl-bel of Deeks v. Strutt. But that never could have been in the contemplation
of the judges there, because it formed a ground of objection with them to the
action, t!mt 1t was a novel attempt to contend that the law would raise an implied
“155““111‘5“ against an executor, mercly from the posscssion of assets. They
:;‘:“c'a'n‘:c t“\fﬁ!;cll: “‘\(()):llll((ll 23; 1';! tm‘}d in discuds‘sing that point, they showed the incon-
it had been carried befos rom extending the law in that respect further than

This
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This i8 a very correct account of what the court ought to have donein the
case of Decks v. Strutt; but far enough from a correct account of what they
actually did. Mr. J. Grose, indced, who sat in the court when both cases were
decided, did take this line, and was perfectly consistent with himself in Loth
decisions, Ilis judzment in the latter case is as follows :—

* The only question in the case of Decks v. Strutt was, whether the law would
raise an implied assumpsit to pay the annuity, upon proof of the cxecutor's
acknowledgzment of assets. I thoughtit would not,” and it is quite true that this
was the only question in the case, but the Chief Justice (and Mr. J. Ashurst sup-
ported him) chose to decide this question upon the broad ground, that a court
of law is incapable of doing justice in anaction f5ralegacy. ** They did not point
out,” as Le Blanc, J. says, * the inconvenience which would result from extends
ing the law in that respect further than it had been carried before,” but vehe-
mently contended against the supposed law being endured to any extent at all.
“The whole of this admirable system which has been founded in a court of
equity, will fall to the ground, if a court of law can enforce the payment of a
legacy.,” These, as has already been seen, are Lord Ken{on's words, and Mr. J,
Ashurst’s are not less strong.  * Innumerable instances (he says) have occurred,
in which the interposition of that court (a court of cquity) has proved highly
beneficial to private familics, by compelling the husband to make an adequate
settlement on the wife ;*but if we were now to determine that an action could be
maintained for a legacy, wives and familics, in many instances, would Le lcft
destitute of any provision.”

That Lord Kenyon himsclf would have repudiated Mr. Justice Le Dlanc's
explanation and restriction of his doctrine, is placed beyond all doubt by the
citation we have made from the case of The Mayor of Southampton v. Graves,
where, after re-stating in all its breadtlt the doctrine he had laid down in the
case of Deeks v. Strutt, he shows, with evident satisfaction, the unlimited con-
clusion to which that doctrine had led, ‘“since I have sat in this place, it has
been determined that a legacy cannot be recovered in a court of law.”

This objection to courts of law exercising jurisdiction over legacics, because (to
use Lord Kenyon’s words) ‘‘ruin to private familics would have ensued,” or
because (to use Mr. J. Ashurst’s words), * wives and familicg, in many instances,
would be left destitute of any provision,” is so thoroughly un-linglisz, thiat cven
if it had not been o'vertumecf by the case of Doe dem. Lord Saye and Scle
v. Guy, it would have becn casy to show its heterogencousnesg by compaging it
with other parts of the English system. A spiritual court has no more power
than a court of law to compel the husband to make a provision for his wife out
of a legacy bequeathed to her, yet we never heard it contended that a spiritual
court has no jurisdiction in cascs of legacy. Ituin and destitution, indeed, might
follow from the exercise of this jurisdiction, but they are to be prevented or
remedied in the approved mctbod', by a Chancery suit.

* The Court of Chancery will, on a bill filed, grant an injunction to the spiritual
court, to stay the husband’s proccedings in that court to obtain a legacy
given to his wife, because that court cannot compfel the husband to make an
adequate provision or scttlement on his wife, as the Court of Chancery will
oblige him to do, before it will permit him to receive the legacy.”—>Maddock's
Chancery, vol. L., 129, and sce the cascs there cited.

With respect to our new court, its jurisdiction over legacics will of course be
limited for the present (as its jurisdiction is on other suljccts), to that now
exercised by courts of law; but wherever it does excrcise jurisdiction, it will
exercise all the powers necessary for complete justice.

This examination of the objection which has been made to the jurisdiction-of
a court of law over legacics, affords perhaps the true explanation of Mr. Justice
Buller’s recantation.  1lis object and that of Lord Mansficld was to save partics
the expense and delay of goinginto equity to obtain complete justice, wherever
the powers of a court of law could bLe made to accomplish that purposc. He
scems to have been satisfied by Lord Kenyon's argument, that this could not be
done in the case of a legacy, and therefore yiclded upon that point.  He yielded,
not because he admired that combined system of jurisprudence which Lord
Kenyon thcught had never been equalled, but preciscly because he did not admire
it.  The moment it was pointed out to him, he fclt all the force of the olyjection,
that a court of law, by undertaking to deccide upon claims to legacics, would
frequently do that which the partics would be daven into cquity o remedy.
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There isno cvidence, as far as we know, that his rccantation went beyond the
cases in which this sort of inconvenience would have arisen. The only specifio
instance of his recantation is this instance of an action for a lezacy. It is true
that in the case of Farquharson v. Pitcher, which we have_discusse:d above, Lord
Eldon says, “ With respect to the common law authorities which have been
cited, I may obscrve, that when I had the honour to sit on the same bench with
Mr. Justice Buller, I had a great deal of conversation with him in respect to the
equitable doctrines of the Court of King's Bench ; and though he at an earlier
period of his life, had had some share in introducing equity into law, yet I have
Lis own authority for stating, that he was convinced latterly, that he had been
exceedingly mistaken in his notigns of the equitable jurisdiction of the courts of
Jaw.”—Russell’s Chancery Reports, 1. 86.

These are very large expressions, but in order to judge how far they accurately
represent the change in Mr- Justice Buller’s mind, it is fit to advert to what
Lord Eldon says in the case of Evans ». Bicknell, when he’is protesting against
the equitable doctrines of the Court of King's Bench.

« With regard (he says) to the second proposition of Mr. Justice Buller, that
if this (the rule regarding mortgages) had become a rule of property in equity,
therefore it ought to be adopted in a court of law, with great deference to the
lcarning and memory of that judge, that appears to me a very.hasty proposition.’™
Ile then procecds to argue against the proposition, but?makes not the slightest
allusion to Mr Justice Buller’s.recantation. : :

A littlo further on he says, “It seems to me rather surprising, if T may pre-
sume to say so, that Lord Mansfield, who concurred with Mr. Justice Builer in
a great many of these equitable principles in a court of law, should not have
attended to these distinctions, which perhaps will be found in the very principles
on which this court exists.”—6 Ves. 183. And again he goes on to illustrate
what he has been saying, but still without any allusion to the recantation.

Now, Lord Eldon gave his judgment in the case of Evans v. Bicknell in the
summer of 1801, very little more than a year after Mr. Justice Buller’s death,
and when the above-mentioned conversations in respect to the equitable doctrines
of the Court of King's Bench, must have been quite fresh in his memory. For
these conversations must all have taken place between the summer of 1799, when
Lord.Eldon was appointed Chicef Justice of the Common-Pleas, and the Easter
vacation o_f 1800_, \'v!len Mr. Justice Buller died. And these things being so, it
isa lr}oral impossjbility, that, if Mr. Justice Buller’s recantation of his equitable-
doctrincs had beca general, or had been large enough to be available for Lord
Lldon’s purpose, he should have omitted to take advantage of it. Surely, instead
of saying * mth_ great deference to the learning and memory of that judge,” the
[‘ropos‘ltlon which he laid down, “appears to me a very hasty proposition;”.

ord Eldon would have said (if he could have said so with truth) * It not only
appears to me a very hasty proposition, but. I have Mr. Justice Buller’s own
nuiﬁzgtz ?ir st_atlsg, dtha;; he bimself was latterly convinced it was so.”
gain, instead of saying, It seems to me rat ising, i -
presume to say so, that Lord Mansfield, who concurred lv}v?ihsi\l’i‘ll').n.sll::sbt,i:i 113:111]1?1{
in & great many of _these equitable principles in a court of law, should not have
‘(‘l"otggdszd‘:?ﬂl‘htcs" Id'Sti“cﬁons ;" Lord Eldon would have declared'(if he could have
e lhatl Lorr(llxt ll\)l that there could be no great presumption in expressing sure
D i T tgns{ield should have’concurred with Mr. Justice Buller in
A dinction betwee cous of ey nd courts of iy, i
0 *1‘3’) [Si ;‘}‘:lkm in adopting that co{xrs :me convinced that he had been exceed-
year {8261 ::;:E:w his judgment in the case of Farquhbarson v. Pitcher in the
i =0, when more than a quanter of a century had elapsed from the date of
ns conversatious with Mr. Justice Buller on law and equity; and we think it is
:ﬁg&t‘r‘f& u;’;g{f’“{; from what has been said, that he could not then have haZl an
he ,Il“"‘ 1 been miesctal?gn.of the cxtent to which Mr. Justice Buller acknowledged
o what exte i : X .
from the spcciﬁgti::gt;lrl::em:}kc that acknowledzment may, we think, be inferred
Loré Keayon in tl ol an action for a legacy, which instance was given by -
leatl d) D the summer of 1800, immediately after Mr. Justice Baller’
ilta‘\"c]‘:\{lll‘;xul‘::lﬁ:i)u: any Intimation that Lord Keoyon had understood him l;(s)
o lons acted, gencrally the principles on which he and Lord Mansfield had

1f
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If this be so, Mr. Justice Duller is an authority in our favour, not only when
he endeavoured to extend the powers of courts of law, sa as to cnable them to
do complete justice in the cases coming before them, but also when, vielline to
Lord Kenyon's arzuments, he repented of having endeavourad to eatend their
Jurisdiction over cascs in which, by the defect of their constitution, they cannot
do complete justice. IHis recantation thus explained, is a most important
authority in favour of the proposition, that no court should be sutlered to meddle
with subjects in which its meddling may produce mischicels, which another court
must be called in to remedy.

The last example we shall give of the atttmpts of Lord Mansficld and Mr.

“Justice Buller to introduce equity into suits at law, is their doctrine respecting

the setting up of outstanding terms to defcat the lessor of the plaintitl in cject-
ment.  Lord Eldon is here the great antagonist. The case which scems prin-
cipally to have provoked his indignation is not one in which the court refused
to allow an outstanding term to be set up; but one in which the court did allow
the term to be sct up, because the circumstances were such that a court of
cquity would have allowed it. . :

In the case of Goodtitle v. Morgan (1 Term Reports, 762), Mr. Justice Buller
is reported to have expressed himself thus: ' It is an cstablished rule ina
court of equity, that a*sccond mortgagee, who has the title-deeds without notice
of any prior incumbrance, shall be preferred; because, if a mortgagee lends
money upon mortzage without taking the title-dceds, he enables the mortgagor
to commit a fraud. If this has become a rule of property in a court of cquity,
it ought to be adopted in a court of law. lcre the defendant took mortznzes
without inquiring after the title-dceds, the subscquent mortzagee is a purchascr
without notice, and as he has taken the title-dccds, he has the better title.”

It appears that, according to cascs in equity decided after the casc at law from

which we have bcen quoting, the rule of equity is not now as stated by Mr. .

Justice Buller. **The doctrine at last is (so Lord Eldon says in the case of
Evans v. Bicknell, 6 Ves. 174), that the mere circumstance of parting with the
title-dceds, unless there is fraud, concenlment, or some such purpose, or zome
concurrence in such purpose, or that gross negligence that amounts to evidence
of a fraudulent intention, is not of itself a suthcient ground to postponc the first
mortgagee.”

" Lord Eldon admits, however, that Mr. Justice Buller had sufficient grounds
for supposing the rule to be as he stated it, and admits also, that if the cascs
of joint tenants, &c., in which, from the nature of the title, the decds may be
honestly out of the possession of the first mortgagee, are excepted, such a rule
would avoid a great deal of fraud in mortgage titles.

But it is with Mr. J. Buller's second pruposition that we arc concerned, and it
is against that Lord Eldon directs his attack. .

“VWith regard to the sccond proposition of Mr. J. Buller, that if this had
become a rule of property in cquity, therefore it ought to be adopted in a court
of law, with great deference to the lcarning ai® memory of that judge, that
appears to me a very hasty proposition, and the converse undoubtedly will not
hold ; for it is impossible for this court, upon the principles upon which it acts,
to say that whatever is a rule of procceding st law is of course a rule of pro-
cceding in equity. It may be asserted that it should be the care, but at is
impossible it can. For instance: in the case of the mortzagee put in Pasley
v. Frecman, if the man makes a false declaration, and an action can be main-

tained upon that, and the principle upon which it can be maintained js, that a’

court of cquity will relieve, the converse ought to hold, that where'an action
can be maintained, cquity should give rclief. Dut is that so? A ddfendantin
this court has the protection arising from his own conscicnce ina degrec in
which the law docs not affect to give Lim protection.  If Le positively, pliinly
and precisely denies the asscrtion, and one witness only proves it as poritively,
clearly and preciscly as it is denicd, and there is no circumstance attaching
credit to the assertion overbalancing the credit due to the denial 28 a positive
denial, a court of cquity will notact upon the Lestimony of that witness.  Not
50 at law. There the defendant is pot heard: one witness proves the cave;
and however strongly the defendant may be inclived to deny it upon cath, thae
must Le a recovery azainst him. o
*It scems to me rather surprising that Lord Jlansficld, who concurred “\l;h
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itable principles 1 f law,

i reat many of these equitable prmc1ples in a court of law,

i\}flg.u.lt(.] Ir?gt";rz;vlena?teﬁded to th);s;lal distin?tt.iorgsi which perbaps will be found in

inci upon which this court exists.

th‘fr;;c’i: bl?;'t‘fo‘ﬁh}ferf made by Lord Eldon to the attempts of courts of law to
y (J uitable jurisdiction is, we see, that the latter cannot possibly administer
fﬁi"gﬁ,g !kind of justice as the former, because in a court of law the defendant
Jas not the protection arising from his own_conscience. 1As s.Ic:ond zgl I;t is
ted that a defendant shall Lave this benefit in a court of law, Lord Eidon's
zg?:cfion vanishes. But our proposed Act does better than this. The principles
in{'olvcd in Lord Eldon’s objection have been themselves objected to, and wnlt]h
great reason ; and our Act gives \o the new court the power to exarl;rx.me. the
defendant, and to weigh his testimony, 1n a manner which obviates allo _]ectlonsé. :

We now resume our quotation from Lord Eldon, which we have l;ntle;-rrupte
for the sake of making thisdremark. He proceeds to apply what ¢ has been

avine to the case of a second mortgagee. ., .
’ );lea ftirst alludes to the doctrine of the Court of King’s Bench as to satisfied
terms; he shows the danger which he apprehended would result, and points out
that courts of law could not guard against that danger In the same way that
courts of equity can, for want of power fo examine the defendant. -

« Titles to property may possibly be found to be very conmdera?ly shaken by
the doctrine of the Court of King's Bench as to satisfied térms. The law as to
that here is, that a mortgagee having no notice of the first mortgage, if hg can
get in a satisfied term, would do that which is the true ground of the decision,
though it is not put upon that by Mr. Justice Buller; he would, as in conscience
he might, get the legal estate; and by virtue of that protect his estate against
the first mortgagee, having got a prior title, the conscience being equal between
the parties. When once it is said at law, that a satisfied term should not be set
up in an ejectment, the whole security of that title is destroyed ; and therefore,
even with the modern correction which that doctrine has received in the late
cascs, which is, that you may set up the term though satisfied, and put it as a
question to the jury whether an assignment is to be presumed, it seems to me
very dangerous between purchasers; and the leaning of the court ought to
be that it was not assigned ; and I fully concur with Lord Kenyon, that it is not
fit for a judge to tell a jury they are to presume a term assigned, because it is
satisfied ; but there ought to be some dealing upon it, or you take from a pur-
chaser the effect of his diligence in having got in the legal estate, to the benefit
of whicl{ be is entitled. Then suppose the law takes upon itself to decide the
question between purchasers upon this subject, can it decide upon the same rules
as courts of equity, as upon the question of notice? It will be said upon this

. doctrine, a court of equity does inquire into this, and it is a rule of property in

cquity ; and therefore ought to be'a rule of property at law.. But how has it
become a rule of property in equity ? In equity the first mortgagee may ask the
second whether he had notice. If that defendant positively denies notice, and
one witness is only produced to the fact of notice, if the denial is as positive as
the assertion, and there is nothing more in the case, a court of-equity will not
take the benefit of the term from the second mortgagee; placing as much
rcliance on the conscience of the defendant as on the testimony of a single
witness, without some circumstance attaching a superior degree of credit to the
latter. It is impossible, therefore, that the rule of property can be said to be
the same as at law; and if it stands upon different principles, in fact it is
perfectly different.” :

Be it so0; but if you give to a court of law the power of examining the
defendant, the whole impossibility vanishes. We entirely concur with Lord
Eldon, that the want of power to examine the defendant is a great defect in the
courts of common law, and prevents them from being fit instruments for doing
complete Justice in all cascs. But we cannot go along with him in thinking, as
he apparently did, that as much reliance ought to be placed upon the conscience
of a party to the suit answering in writing written questions, with his attorney
and counscl instructing him how far he may go towards deceiving the court
without laying himself open to an indictment for perjury, as upon the oral testi-
mony of a disinterested witness,

* This rule,” says the learned reporter, Mr, Vesey, * considered simply as a
general rule of evidence, seems open to observation, 1st, as preferring the
¢vidence of a party; 2dly, upon the obviaus defect of written campared with

. oral
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oral testimony. Itis difficult to determine the bLalance of inconvenience and
danger on the one hand, from permitting in a commercial country the defendant
to avail himself of his own cath to'a degree in some respects beyond the old
wager of law ; and on the other, from deciding upon the evidence of a sinzle
witness in cases even requiring the utmost accuracy and precision in the proot.”

It is no doubt difficult to determine this balance of inconvenience and danzer;
but it is a difficulty of which the solution ought to be a mere matter of curio;ily,
as there is not the lcast necessity for running into cither extreme.  Only et the
legislature say to the judge, ** Examine the partics vivi voce and the ore witness,
when there happens to be only one ; decide what weight i3 due to the oath, or
rather to the testimony of the defendant, as well'as to that of the sinzle witness,
not by any pre-established standard, but according to the sage advice of the
Emperor Adrian, ¢ ex sententia animi tui ' ” only lct the legislature say this, and
the difficulty in question becomes of no more practical importance than those
which exercised the ingenuity of the schoolmen.

We must now say a few words upon the naturc of that protection to pur-
chasers which Lord Eldon accuses the Court of King's Iench of destroying by
its refusal to allow the lessor of the plaintiff in ejcctinent to be defcated by an
outstanding satisfied term. Our own opinion on this subject coincides entircly
with that expressed by the Commissioners for inquiring into the Law of Real
Property, in their Second Report, pp. 10. ct scq. '

After showing, that the getting in an outstanding term causcs expense, delay
and difficultics, that the protection thus obtained is; for various reasons, precas
rious and inadequate ; that although the term may protect the purchaser against
secret incumbrances, it may yet not give him a markctable title; that the
system of protection by terms is a source of danger to purchascrs, and a cause
of mischief which otherwise would not efist, the Commissioncrs conclude thus:
“If the system of protection by the assignment of terms could be made
available in every title, and were not productive of the other evils adverted to, it
would still be open to the objcction, that it is liable to work injustice; for when-
ever it comces into operation, its effect is simply to transfer the injurious consc-
quences of fraud from one innocent party to another, and gencrally to postpone
or exclude a person who had by priority in point of time,the best cquitable
claim. .

‘ By this artifical system, legal rights are made to dcpend on matters foreign
to the merits of the case, suits are occasioned by it, in which the qucstion ig not
between the rightful and the wrongful party, but between two having cqual merits;
the point to be determined being which party shall be the victim of ILc fraud of
a third party, or of mere misfortune, and the result of which suit depends on a
sort of chance. To obtain the accidental advantage of the *Tabulain naufrozio’
{as it is called) very objectionable proccedings may be rerorted to, which the faw
is forced to ‘countenance, as where a man by climbing into an open window, to
which be'bad no lawful access, obtained a deed, the possession ol! which entitled
him to the benefit of the lcgal estate.

“ The system has a tendency in some cascs to préinote fraud ; it may cnable
a party who has made a scttlcment or mortgaze to defeat it with preater facility ;
it appears too, that in some instances it induces a system of sclfish caution, with
an indifference to the just claims of other persons, since some respectable practi.
tioners have avowed, that when an outstanding term can be obtained, they advise
their clients to omit the usual inquiries, by which the existence of intermcdiate
incumbrances might be discovered, and to rely upon the legal cstate to defeat
them.”

After this it will perhaps not be thought, that the destruction of the rystem of
protection by outstauding terms would have bLeen an evil so greut as to out-
weigh the pencral Leneficial effects of Lord Mansficld's refusal to permit an
- equitable title to be defeated by them in cjectment.  But it is not quite clear to
us, that Lord Mansficld intended to carry Lis doctrine to the length of destroyinz
that sort of protection, such as itis, which purchascrs may derive from outstand-
ingterms.  We do not doubt that Lord Mansficld thought, as the Real Propenty
Commissioncrs think, that the sort of protection in questionis cpon to ohjoction,
because * its effect is simply to transfer the injuricus cunrequinces of fraud
from one innocent party to ancther, and gonaally to postpone or exdlude a
person who Lad, by pricrity injoint of time, the beat cquitable claim.”  We are
quite sure that ke must have thouzht that unlawhully climbing iuto an :an n

272 window,
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) ‘. Jicence which the law ought to reward, and itis
window, is ot a sglr)i Ott;];lt hge wished to go the whole length imputed to himin
thercfore not impossible X !
his carcer of judicial legislation ; that he wished to prevent the setting up of an
outstanding term in ejectment, as well when the object of setting it up is to take
away the f2ir advantage which one equitable title ought to have over another by
riority in point of time, as when the object of settmg it up 15 to defeat an
itable title. .
cq}lt rather appears tq us, however (but upon such a matter we wish to speak
with great diffidence), that Lord Mansfield meant to do no more 1o this than, asin
the other reforms which he meditated, to give to the suitors m.lus court the same
measure of justice which they would obtain ina court_of equity. In the cases
which we have before examined, many expressions of his will have been ubserved,
showing that such was the object which principally pc_cupled his mind. From
the judgment in the case of Goodtitle v. Mgrgan, itis clea;- that Mr. Justice
Buller did not intend to destroy the protection of outstanding terms; that he
only intended to give as good equity, without aspiring to give better equity,
than those courts which in the English system claim the monopoly of that
article. ‘ ' '

‘And if this was all that Mr. Justice Buller intended, we may reasonably infer,
from the general agreement of his opinions with those of his great master, that
Lord Mansfield intended no more. Yet one of the HMighest equity authorities
now living, speaks of him as if his object had been to alter at his pleasure the
substantive law of England, instead of to bring about the uniform administra-
tion of that substantive law in all courts which are empowered to administer
itatall, o o P L

The authority we speak of is Sir Edward Sugden. In his * Vendors and
Purchasers,” he says, *'In the same case of Doe v. Pegge, Lord Mansficld
observed, that ‘trusts are a mode of conveyance peculiar to this country. In
¢ all other countrics the person entitled has the right and possession in himself ;
* but in England, estates are vested in trustees, on whose death it becomes diffi-
* cult to find out their representatives, and the owner cannot get a complete title.
¢ If it were necessary to take assignments of satisfied terms, terrible inconveni-
¢ ences would ensye from the representatives of the trustees not-being to be
*found. Sir Edward Northey’s clerk was trustee of near half of the great estates
*in the kingdom. On his death, it was not known who was his heir or repre*
“gegtative ; so that, where a trust-term is a mere matter of form,-and the deeds
* mere muniments of another’s estate, it shall not be ‘set up against the real
* owner.’ It must excite suprise, that Lord Mansfield should have imagined that
any rule, whose tendency it was to subvert what was peculiar to this country
could long subsist, while the peculiarity itself was allowed to exist.” As well
might you admit the rule which excludes the half-blood, 'and yet in the face of
contrary evidence, presume that a brother of the half-blood proceeded from the
same couple of ancestors as the person, last seised. Is the whole system of trusts
to be subverted, because sometimes an obscure trustee dies without relations?
Or is the legal estate to subsist or not, according to the expense which a re-con-
veyance may occasion in any given case? This doctrine never could stand the
test of an accurate investigation, and has long since been overruled. They, who
have best understood the doctrines of equity, have pawerfully deprecated their
adoption by courts of law."—pp. 421-2, ' :

L?rd Mansfield's object was (as our object now is) to make the administration
of English law consistent, by assimilating the irrational to the rational portion
of it.  Yet he is here studiously represented as intent tipon altering the law
itself, and assuming a dominion over it which no Chancellor ever arrogated to

" himself.

“ As well,” says Sir Edward Sugden, * might you admit the rule which excludes
the half-blood, and yet, in the face of contrary evidence, presume that a brother
::istélli:}mlf-blood proceeded from the same couple of ancestors as the person last

. l )
_We venture to say there is no similarity between the illustrati hing
illustrated. If the Chancellor would grar{t an injunction to p:;r:r?s t?llee tmg:'z
distant relation of the whole blood from depriving the nearer relation of the half
bloud of the inheritance, or would decree a conveyance from the former to the
latter, then, no doubt, Lord Mansfield would have lamented that he should be
called upon in a court ¢f law to make a decision against the half-blood,

* merely
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“merely for the sake of giving the Court of Chancery an opportunity to undo
all again,” and would perhaps have refused to doso.  But no Chancellor ever did
grant such an injunction, or dccree such a conveyance.

With respect to the concluding sentence of our quotation from Sir Edward
Sugden, “ They who have best understood the doctrines of equity, have power-
fully deprecated their adoption b{ courts of law,"” we presume to remark that,
if by “ powerfully™ is mecant ** vehemently,” and even ** passionately,” the asscr.
tion is undcniable ; but if by powerfully is meant ** with great force of argument,”
the assertion scems to us to be disproved by the numerous examples to which we
have had occasion to refer in the course of this discussion.

That there is, however, some force of argument in these instances, we have
not denied. In the instance now under consideration we have not denicd that
there is force in Lord Eldon’s objection, that ** at law the defendant is not
heard, one witness proves the case, and however strongly the defendant may
be inclined to deny it upon ocath, there must be a recovery against him.™
But this objection docs not lie against our scheine, for our new court, as we
have already pointed out, is armed with more effcctual powers of investization
than any existing court whether of law or equity.

As the effect of sctting up an outstanding term in cjectment is to prevent a
*court of law from exercising jurisdiction over a subject over which it would
otherwise have jurisdiotion, it will be necessary to add to the draft Act which
we have sent up to Government, a provise, to the cflfect that whenever asuit

- in the nature of an action of cjectment is brought in the subordinate civil
. court, and an outstanding term is set up against equity and good conscicuce,
the court shall give judgment according to equity and good conscicnce, as if
such outstanding term had not been set up.

The only other case we shall adduce is that of Gladstone v, Hadwen, In that
case it will be seen that four very eminent English judges, Lord Ellenlorough,
C. J.; Grose J.; Le Blanc J., and Bayley J., distinctly admit the valuc of the
principles for which we are contending, and, fecling themsclves in that case un-
fettercd by technical rules, decided upon those principles.

We are almost ashamed to appeal to the authority of great naines in support
of a doctrine which seems so capable of standing upon ifs own mcrits, as that
one set of courts should not be compelled to make work for another set by giving
decisions which they know that other set will immediately render of no cffect.
But, as the truth of the doctrine is denied, and great names ute cited agatnst it,
we have not thought ourselves justified in neglecting that kind of support.

. *“Lord Ellenborough, C. J., delivered the judgment of the Court. After
stating the facts of the case, his Lordship said: The quecstion is whether Sill
& Co. had such a property in the bills of exchange, &c. as passed to their
assignees. We are of opinion that they had not. In this case bills were ob-

- tained by the bankrupt (Sill) under a false pretence of giving the defendant an
ample sccurity, by delegating to him a right to hold cofice; whercas the coffee
(which was the security pretended to be given) wasthe property of another per-
son, over which Sill had no control or lien, or if he had, had before pledged it
in favour of another creditor. The bills therefore appear to have been obtained
by a criminal fraud. It has been argued, indeed, on behalf of the assignees,
that the property vested in them under the commission, and in support of the
argument it is supposed that, by analogy to cases in the criminal law, the pro-
perty may be considered as having passed from the defendant to Sill & Co.,
but 1f it did, it was under such circumstances as a court of cquity, on a bill filud,
would have dirccted the property to be restored.  If that be so0, we think it
would be uscless for a court of law to permit that to be recovered which could
not be detained one moment. In Scott v. Surman® Willes, C. J., sa{a, ¢ My
* notion is (and that opinion is confirmed by many authorities cited by Mr. Durn.
* ford in a note), that assiznees under a commission of bankrupt are not to be
* considercd as general assignees of all the real and personal estate of which the
* bapkrupt was scised and posscssed, as heirs and exccutors are of the e-tate
* of their ancestors and testators; but that nothing vests in these assiznecs, even
¢ at law, but such real and personal estate of the bankrupt in which Le had
* the cquitable as well as legal interest, and which is to Le applicd to the pay-
* ment of the bankrupt’s debts. And I found this opinion both on the rea-on
¢ and justice of the caze, and likewise on the sevgral statutes made concerning
272. r2 bankrupts
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‘ Tich relate to this point. As to the reason of the case, I rely
. B;Zﬁrl:ﬁésrrl?gonccr“ing circuitI;r of actio_n. For I think llt would be absufd
‘ to say that any thing shall vest in thg assignecs, for'no other purpose but in
¢ order that there may be a bill in equity brought against them, by which they
¢ will be obliged to refund and account ; and, according to the case of DBurdett »,
¢ Willett, will likewise have costs decreed against them ; a_nd so the effects of the
* bankrupt, which ought to be applied to_thc; discharge of his debts,_wnll be wasted
‘ to no purpose whatever.’ On these p_rmcxples, and on t!le authority of th(_a cases
cited, we are of opinion, that the assignees are not en}xtled to recover this pro-
perty, which, if they were to recover, a court of equity would compel them to
restore ; but that the defendant isientitled to retain it.”—1 M. and 8. 525.

We shall conclude this report by quoting, from Reeves’s History of the English
Law, an anecdote of Sir Thomas More, which rests upon the excellent authority
of Roper.

H Slzr Thomas More being informed that the judges had expressed their disap-
probation of the injunctions he had granted, caused a docket to be made of every
injunction, ind the cause of it, which he had granted while he was Chancellor;
and inviting all the judges to dine with him in the Council Chamber at West-
minster, he introduced the subject after dinner, when, upon full discussion of
cvery one of them, the judges confessed that he could have acted no other-
wisc, Ie then offered, that if the judges of every court, to whom it more
especially belonged, from their office, to reform the rigour of the law, would
upon rcasonable consideration, by their discretion, and as he thought, they
were in conscience bound, mitigate and temper the rigour of the law, no more
injunctions should be granted by him, To this they would make no engage-
ment ; upon which he told them, that as they themselves forced him of neces-
sity to issue injunctions to relieve the people’s injuries, they could no longer
blame him."—Roper's Life of Sir Thomas More, 58, cit. Reeves, 4, 376. .

Upon the perusal of this anecdote,  the somewhat melancholy reflection
naturally suggests itsclf to the mind, that if the great Chief Justice whose
doctrines we have, been endeavouring to rescue from unmerited obloquy, and
to bring into practice under the sanction of legislative: authority, -had been
contemporary with the great Chancellor, of whom the anecdote is related, and
his fcllow labourer in the formation of our judicial system, the boasted anta-
gonism of law and equity, which is peculiar, to it, would at this day have been
altogether forgotten, or would have been remembered only as an antiquated
ptz;rba'ﬁ.sm, scarcely to be explained by the rudeness of the times in which it had
18 orizin. : : . |
We submit this our Report for the consideration of your Honour in Council.

(signed) C. II. Cameron.
F. Millett.

. . S D. Eliote.
Indian Law Commission,”” ' H, -B;rradaile.

15 February 1844.

-P. S.—While we were writing this Re brt,'- we received a minute from
Sir Erskine Perry, and shortly aﬂgr, a letterl}rom Sir Henry Roper. And just
as we had finished the Report, we received a joint letter from Sir Lawrence
Pecl, Sir John Peter Grant and Sir Henry Wilmot Seton, with a minute of Sir
Lawrence Peel annexed. ‘

We have printed these documents, all of which relate to the subject of our

Report, in an Appendix ; and we beg most carnestly to call the attention of the
Supreme Government to them. .

“"e have read them ourselves with extreme satisfaction. »

\\e must not conceal, however, that there is an important difference between
!he judgc§ o{ the Supreme Court at this Presidency and ourselves, on the sub-
ject of bringing the parties into the presence of the judge at the beginning of the
sult, and scttling the issucs of law and fact, by means of an oral disc(':ussion

Letween the parties, assisted by their legal advisers (when they have any), under

the supcrintendence and control of the court.

) \\. i‘l.h this important exception, there is, we believe, no substantial difference
:etween the judges of the Caleutta Cowrt and ourselves. :

On the main subject of our I . . e g .
i dn- subje cport, the union of equity jurisdiction with
common-law jurisdiction, tlcre is certainly no substantial diffcrence, though

the

[
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the means by which we have proposed to altain our common olject are not
exactly the same.

On the logical principles of pleading, considered without reference to the
question whether it should be oral or written, we azree with the judges of this
Presidency and with Sir lHenry Ro‘:cr. But we are quite of Sir Ershine 'erry's
opinion as to the supcriority of oral over written pleading.

It is scarcely necessary for us to remark, that we concur in what he has sail
upon the joint administration of law and equity.

We have mentioned in our Report, that we considered anxiously whether it
would be better to trcat the topic of the incorporation of cquity jurisdiction
with common-law jurisdiction abstractedly, or by a critical examination of the
principal English cases which bear upon the subject, aud that we decided upon
the latter course.

Perhaps, for the sake of completeness, the topic ought to have been treated
in both ways, and what was thus wanting to the completeness of our Iteport,
has here been supplied by Sir Erskine Perry. _

In like manncr we considered (though we lave not mentioned it in our
Report) whether we should expose what appear to us to be the inherent defects
of the English system, or confine oursclves to that copy of it which we are
chdeavouring to reform, and in which the unrcasonable and extravagant fea.
tures arc exaggerated in®consequence of the different jurisdictions known in
the English system, being here conferred upon one and the same body of
judges. ‘ ‘

We adopted the former plan because we desired ta go to the very root of the
evil, and because in our Report upon a lex loci for British India, we had pointed
out that, *“in the modification of that systcin (the English systern) which has
been introduced into the Indian Presideéncics, the anomalous and extravagunt
features are exaggerated beyond those of the parent institutions.

*“ That the Chancellor (we observed) should order a man not to apply to the
courts of law for his legal rights; that the courts of law should Ec bound
neither to know nor care whether the Chancellor has done so or not; that the
Chancellor should not be permitted to hear vivd voce evidence, but should be
obliged to send his suitors to ask the courts of law to do i for him ; that the
courts of law in their turn should not be permitted to order witncsses to be
examined by Commission, but should be obliged to send their suitors to ask the
Chancellor to do it for them ; these and other things of the satye stamp do, not
look like the productions of political wisdom. We know, in fact, that the only
explanation which can be given of them is not to be sought in jurisprudence,
but in history. R

* But the copy of these things (we added), which has been cstablished in the
Presidencics of India, bears still fewer marks of design.”

We then went on to show what consequences might result, and do actually
result from the system as it exists here, how loudly they call for a remedy, and
how casy the remedy is.

We are extremely glad to find the proposition tlfit, *“in a court constituted
like the Supreme Court, where the same judzes preside on all sides of the court,
much may be done in the simplification and improvement of a system of cquity,
which it has not hitherto been found practicable to effect in England,” Lid
down and illustrated by Sir Lawrcnee Pect in a way which leaves nothing to be
desired, and thus supplics what might be thooght an emission in our prescnt
trcatment of the subject.

AN ACT for establishing a Court of Subordinate Civil Jurisdiction in the City
of Calcutta. (Revised Draft.)

N. B.—What is new is printed in talics. Clauscs of the former
Draft omitted in this, are printed withia brackets in the margin.

Wiugreas it 15 expedient that as soon as the neccrsary arranzemcents can be
made, a College of Justice, consisting of the Judges of the Supreme Court at
Fort William in Bengal, and of the Judges of the Sudder Dewanny Adawlut,
should be creeted, fur the ultimate deciston, as regardg India, of oppeals from i
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No. 1. in the ci in the other parts of the Presidency of
livil Jud ts a3 well in the city of Calcuttaas n the other p y.
2?:%.:‘::.5 e ?}ocl:;rrral, and it is expedicnt that some new provision §hould be made for the trial
Presidency Towns. op o?iginal suits within the local jurisdiction of the said Supreme Court f
And whereas Ter Majesty’s Supreme Court of Judicature at Fort William in

‘Bengal is not authorized in civil actions at law to examine the parties to such
actions, by reason whercof the truth of the case must sometimes be concealed
from the said court, or can only become known to it by means of a bill in equity
for a discovery, which is a proceeding unnecessarily dilatory and expensive, and
much less efficacious for the manifestation of the truth of the case than examina-
tion and cross-examination vivd voce in open court: ' .
And whereas the procedure ih civil actions in the said court is more dilatory
and expensive than is necessary for the ends of justice : :
[And wheress tha Jurisdiction of the eourt of  And whereas it is expedient that the court whick has jurisdiction
tequrste or the yecovery ehumll dobte it and o1 opper the subject-matlers of actions at law should have power to make
brought fur the recovery of such dcbta. ) decrees upon such subject-mallers, according to equity and good con-
science following the law : o

(Ard wheres it ines- Ayt iwhereas when a new court, free from the defects above-mentioned, has been

Prlunt that e erier established, it will be unnecessary to have any separale jurisdiction for the recovery

::!:;::ltl] should be ex- qf‘sma” dCb“' ; . )

) 1t is hereby enacted, that from and after thie -* day of

the court of requests for the recovery of small debts in and for the settlement of
Fort William in Bengal shall be abolished, and that on the said day a court for
the exercise of vriginal civil jurisdiction in the city of Calcutta shall be established,
and shall be called the Subordinate Civil Court for the City of Calcutta.

II. And it is enacted, that the said Spbordinate Civil Court shall consist of as
many Commissioners as to the Governor of Bengal shall from time to time seem
mect, and that each of the Commissioners sitting separately shall exercise all the
jurisdiction and powers herein conferred upon the said Subordinate Civil Court:
Provided always, that at least one of the said Commissioners shall be a barrister
of not less than five years’ standing. -

§

III. And itis enpcted, that one of the Commissioners, béing a harrister of five
years’ standing, shall be the Chief Commissioner. : S

IV. And it is enacted, that each of the Commissioners shall receive such salary
as t& the Goverhor-general in Council shall seem meet, respect being had to the
qualifications of each, "

V. And it is enacted, that the jurisdiction of the said Subordinate Civil Court
shall, both as regards the nature of the matter in dispute and the local situation
thereof, extend to all matters for which a civil action at law may be brought in
Her Majesty’s Supreme Court of Judicature: Provided that whencver a suit in the
nature of an action of gjectment is brought in the said Subordinate Civil Courl, and
an oulstanding lerm is sct up against equity and good conscience, the court shall give

judgment according to equity and good conscience, as if such outstanding term had
not becn set up, : '

V1. dAnd it is enacted, that the jurisdiction of the said Subordinate Citil Court
shall, as regards the persons to be subject thereto, extend to all persons inhabit-
ing or sceking a livelihood within the city of Calcutta ; and that it shall be -
lawful for the Gavernor-general in Council from time to time to extend the

. local limits of the said jurisdiction, by proclamation to be issued for that purpose.

Furmer Section YII. And it is enacted, that the said Subordinate Civil Court shall in every
VI, case make such decrecs as may be agreeable to equity and good conscience,

following such law as the said Supreme Court would have administered, if the
matter had been brought before it in an action at law.*

VIII. And whereas it is conducive to the good administration of justice, that
the respectable part of the public should be associated therein: It is hereby
cnacted, that the Governor-gencral in Council may by proclamation order that
every or any Commissioner of the said Subordinate Civil Court, shall, in all™

suits,

Former Section
Vil

®* We beliese this to be a ¢

orrect loga ipti i
when situng i equily. sl decription of the decrees which the Supreme Court makes
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suits, or in any particular class of suits, and in all proceedings thercin, or in any
particular procceding therein, sit with onc or more jurors. |

If\'. Provided always, and it_ i3 hcrcl.:y enacted, that the verdict of such juror
or jurors shall be only for the information of the conscience of the court.

-

X. And it is enacted, that the manner of commencing a suit in the said Sub-
ordinate Civil Court shall be as follows:

1. Each of the Commissioners of the said Subordinate Civil Court shall sit at
stated hours for the purpose of recciving plaints.

2. Every plaintiff bringing a suit in the sai® Subordinate Civil Court #hall,
cxcept as hereinafter excepted, appear in person before one of the Commissioners,
and shall, orally or in writing, lay before such Commissioner the facts which
constitute his clair.

3. The excepted cascs in which the plaintiff shall be excused from appearing

in person for the purpose of making the statement of facts mentioned in the last
clause, are the same as the excepted cases specified in clause 15 of this section,
but the plaintiff shall in all cases be permitted to make the statcment of facts Ly
an agent, provided he deposit in court the sum of rupecs.
* 4. The sum so deposited shall be held as a sccurity for any thing which may
be, or which may beconte due to the defendant, or to the Government, in respect
of the matter of the suit, or in respect of the mode of conducting it ; if nothing
shall 5o be or become due, the sum shall be repaid to the plaintiff.

5. If the plaintiff lays the facts before the Commissioner orally, the facts,
whether stated of his ‘own accord or clicited by examination, shall be reduced
into form and written down by the Commissioncr, or by an oflicer of the court
under his direction, and shall constitutesthe plaint.

6. If the plaintiff lays the facts before the Commissioner in writing, the written
statement shall be corrected in form by the Commissioncr, or by an officer of
the court under his direction, if it rcquires such correction, snd in substance, if
it in any respect disagrecs with the statement of facts elicited by the examination
o}f1 the plaintiff : subject to such correction the written statement shall constitute
the plaint. '

7. When the statement of facts constituting the plaint’ has been made, the
Commissioner, if he is of opinion that the plaint docs not contain any cause of
action against the defendant, or that the defcndant, or the matter of the suit, is
not within the jurisdiction of the Subordinate Civil Court, shall make a dccree
accordingly.

8. If the Commissioner is of opinion that the plaint contains a cause of
action against the defendant, and that the defendant and the matter of the suit
are within the jurisdiction of the Subordinate Civil Court, hec shall direct o writ
of summons to be issucd to the dcfendant.

9. The writ of summons shall contain a copy of the plaint, and an order to
the defendant to appear before the court on a specified day, and to bring with
him any documents which he may have in his posscesion, of which the plaintiff,
with the consent of the Commissioner, demands inspection, or which he the
defendant may think conducive to his defence, and a list of such witnesses as Le
supposes may be necessary for his defence.

10. If the plaintiff satisfies the Commissioner that the defendant is likely to
withdraw himself from the jurisdiction of the Subordinate Civil Court, the
Commissioncr may direct a warrant of arrest against the defendant to be issued,
together with the writ of summons.

11. If the defendant is arrested on the warrant, he shall be brought with all
convenicnt speed before the Comniissioncer, who may discharge him from ('Uall)'.]r
if he gives sufficient sccurity for Lis appearance, or if Le depesits a sutn which
the Commissioner considers under all the circumstances of the case suflicient,
or if he satisfies the Commiztivner that he does not intend to withdraw himeelf
from the jurisdiction.

12, On every day on which any of the Commixsioners shall £it for the purpose
of receiving plaintz, all the plaints reecived eball Le laid before the chidd Come
missioner, whio will distribute thern among all the Commissioncrs, including
himself.

13. In distributing the plaints the chief Commissioner will andeavour to give
to all the Commissioners a share of business whicly will occupy an cyuud lmrtiuxl!

272, P4 . ¢

No. 1.
On Contd Jadics.
ture e
Preadoney Towna,

Foruver Setion

Vil

Farner Section

IX.



48 SPECIAL REPORTS OT THE

o CN‘(I)'J 'd‘. of the time of cach, and to give to each Commissioner those kinds of suits
il Judica- o .
tore 14 the which he thinks cach best qualified to decide.

i : : inti i id Subordinate Civil Court shall
Proidency Towns. 14, Every plaintiff ;_,ndr defendan: (;nirtlhe :raslgnson the day specified in the
——  appear, except as hereinafter excepted, In p d, for their appearance by the
writ of suminons, and on every other day fixed for PP y
S r. - e 3 -
Coln;[.mSXo;leantiﬂ‘ or defendant may be excused from appearing 1n person, if il ;
if absent from Calcutta; if engaged in the pu-bhc _service ; if exei{rlpted on
account of rank by the regulations from appearing 1 the courts o the 'Ea.st
India Company ; if of advanced age; if of the female sex; if there1s a co-plaintiff
who appears in person ; if thére is a co-defendant, defending jointly ; if not
personally cognizant of the matter in dispute.

16. Dut in all these cases the Commissioner may refuse to hold the party
excused from appearing in person, if he is not satisfied that the excuse is made
in good faith, and that the matter of the excuse exists in a sufficient d.?gree
10 justify him in admitting it. . .

17. Whenever an agent has been admitted in place of a party, such agent
shall be permitted to do all the party might have done had he appeared, and
shall be Liable to be examined and cross-examined in the same manner. .

18. And the Commissioner may, if he thinks fit, order that the party excuse
shall be examined in any way in which a witness may be examined.

19. When the Commissioner has refused to hold any party excused, he may
order the agent who makes the excuse to summon the party on whose behalf it
is made on a specified day, and adjourn the proceedings to that day, or he may
make a decree against such party after examining his agent.

Former Sectien  XI. And it is hereby enacted, that as soon as the plaintiff and defendant are
X together before the Commissioner to whom the suit has been assigned, he shall
proceed to take the pleadings, and settle the demurrers and issues of fact.

Former Section~ XIL. And it is hereby enacted, that the manner of pleading shall be as
Xl follows : ' '

1. The defendant, in answer to questions put by the Commissioner, shall con-
fess or deny euch of the material allegations contained in the plaint, and shall
state any matter whereby he proposes to avoid the plaintiff’s right to a decree
arising out of such allegations contained in the plaint, as he has confessed.

2. The defendant may demur if he thinks the plaint states a case insufficient
to entitle the plaintiff to a decree.

3. The defendant shall not be precluded from demurring to any matter in the
plaint because he has pleaded to it, nor shall he be precluded from pleading
to any matter in the plaint because he has demurred to it.

4. The defendant shall not be precluded from denying as many of the allega-
tions in the plaint as he disbelieves. ' :

5. The dcfendant shall not be preclude from avoiding the plaintiff's right to a
deerce arising out of any alegations in the plaint which the defendant has con-
fessed, by the statement of as many matters as he believes to be true.

G. The Commissioner, in taking down the pleadings in writing, will take care
:llmtbllwlcns shall be kept distinct from demurrers, and that no pleas shall be -

oudble. .

7. The Commissioner will also take care that the pleadings shall not be
argumentative, and shall state matters of fact only, and not evidence of matters
cf fact, and shall in other respects be such as to lead directly to distinct issues
of law or fact, and that each issue shall have as much particularity as conveni-
ently may be,

8. All the above rules of pleading shall be applied, as far as they are capable
of such application, to the subsequent stages of the pleadings. '
9. If after the c}emurrers and issues of fact have been settled, a decree can be
propetly made without further evidence than that of the parties, and without
argument on the law or equity and good conscience of the case, the Commis-
sioncr Will make his decree immediately . ' N
10. The plintiff and defendant may, through the medium of the Commis-

sioncr, cross-cxamine each other as to any matter affirmed or denied on either
side in pleading.

1.1 any dk‘mu."cl‘ resalts from the pleadings which the Commissioner

thinks
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thinks fit for argument, he will, after consultation with the partics, tix a day for Oa Civil Judicas

the arzument cn it

12. If any issue of facts results from the pleadings upon which it is necessary
to hear evidence, the Commissioner will make a note of the names of the wit-
nesses on both sides, and of the facts which cach of them is expected to prove,
and the documents which each of them is expected to produce, and will grant
such subpeenas and subparnas duces tecum as appear to Li:u to be neeessary for
the purposes of justice, and will, after consultation with the partics, fix a day for
the taking of evidence.

XIIL. And it is hereby enacted, that if any Commissioner, not being a har-
rister, perccives, while be is receiving a plaint, or while he is taking the plead-
ings, or in any subsequent stage, that the suit is one which in his opinion ourht
not to procecd before a Commissioncr who is not a barrister, he may hand over
the suit to the Chief Commissioner, and dircct the parties to go before the said
Chief Commissioner, who shall proceed with the suit.

XIV. And it is hereby enacted, that if it shall appear to the Commissioner
at any stage of the suit, that justice cannot be done without the prescnce and
concurrence of some person not a party to the suit, the Commissioner may
summon such person to appear, and may make a decree which shall be
binding upon such perfon, making such order regarding tho costs as shall be
agrceable to justice.

XV. And it is hercby cnacted, that if in the course of a suit the partics sliall
disagree as to the balance of an account, the Commissioner may dirvct that the
account be referred to an arbitrator nominated by the partics, or, in dcfault of
such nomination, to an officer of the court; and such arbitrator or oflicer will
report the amount due on either side, subjcct to any exceptions, which the Com.
missioner will hear and decide.

XVI. And it is hereby enacted, that in all suits for the breach of a contract,
if it shall be made to appear to the Commissioner that the contract may be pera
formed without prejudice to the plaintiff, and that the dcfendant is able to per-
form it, the Commissioncr may direct a specific performance of the contract, and
enforce it by attachment. .

NVIL And it is hereby enacted, that the Commissioncr in his decree shall
order how much of the amount of any fces which may have been paid or be
payable to any attorney or barrister, shall be reckoned s costs Letween
party and party ; and what other expenses incurred by the partics in pro-
sccuting or defending the suit shall Le reckoned as costs between party and
party, and shall order in his decrce which party shall pay costs to the vther, and
to what amount.

XVIII. Provided that no fees which may have been paid or be payable to
any attorney or barrister shall be reckoned as costs Letween party and party,
unless the Commissioncr shall be satistied that the assistance of such altorney
or barrister was reasonably required. ¢

XIX. And whereas it is expedient that inconsidcrate Jlitigation should be
discouraged, and that those who sue or defend inconsiderately shiould coutribute
towards the expenses of the judicial establishment: It is hereby coacted, that
in every suit in the said Subordinate Civil Court, the party or partics aguinst
whom the decree is made shall, if plaintiff or plaintiffs, pay a fce cqual to

of the value claimed in the plaint ; and if dcfendant or

defendants, a fee equal to of the value decreed.

XX Provided that the Commissioner may remit such fee if he shall Le
satisfied that the party or partics against whom the decree is made bad reasonable
ground for suing or defcnding.

XXIL And whereas it is expedicnt that parties to suits who prevaricate or
" wilfully make false statements should be punished : It is hereby enacted, that
whenever the Commissioner is satisfied that any party to a suit in the said Sub.
ordinate Civil Court has, hy Limsclf or his agent, prevaricated or wilfully made
a false statement, he may in his decrce impose upon such party a tine not
eicecding and in detault of payment may order such party
to be imprisoncd for a period not exceeding

G * XXII. And
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XXII. And it is hereby enacted, that the amount of the fees and fines aforesaid
ghall be paid monthly into the treasury.

it is enacted, that the members of the College of Justice, or the
mﬁi]tirlaf}‘t%gm, may from time to time make such rules for the regulation of
the proceedings of the said Subordinate Civil Court as to them may seem meet,
and as are not inconsistent with any thing in this Act contained ; which rules
shall be in force from their date, and shall continue 1n force unless they shall be
disallowed by the Governor-general in Council within the space of -
from their date: provided that such rules shall be laid before the.
Governor-general in Council w{thin the space of ) from
their date.

XXIV. And it is enacted, that the sheriff of Calcutta shall execute the process
of the said Subordinate Civil Court, and shall, m respect to the execution of such
process, be subject to the authority of the said Subordinate Civil Court, and
shall for his trouble in executing such process reccive from the public treasury
such remuneration as to the Governor-general in Council shall scem meet.

XXV. Provided that such remuneration shall be proportioned to the quantity
of labour imposed upon the said sheriff in each month in the execution of the
said process.

[

XXV And it is enacted, that any suitor in the said Subordinate Civil Court
who shall feel himself aggrieved by any decree thereof, except decrees in such
suits as are otherwise provided for in section XXVIII. of this Act, may appeal
from such decree to the College of Justice for the Presidencies of Bengal and
Agra, established by the Act of the Council of India, No. , subject to such
rulcs as are contained in that Act; or, sabject to such rules, may move the said
College of Justice for an order to the Subordinate Civil Court to reconsider its
decree, or for an order to the said Subordinate Civil Court for a new trial of the
facts on which its decree is founded. - : :

XXVII. And it is hereby enacted, that the said College of Justice shall not
alter or reverse any decree of the said Subordinate Civil Court, nor grant an order
to reconsider any degree of the said Subordinate Civil Court, nor grant an order
for a new trial of the facts on which any decree of the said Subordinate Civil
Court is founded, if the decree be consistent with the justice, conscience and
equity of the case.

XXVIII. And it is hereby enacted, that any suitor in the said Subordinate
Civil Court who shall feel himself aggrieved by any decree thereof which has
been made by a Commissioner who is*not a barrister, in a suit for goods sold
and delivered, for money lent, for money due for the hire of any persenal pro-
perty, or for wages, in which the value in dispute shall not exceed the sum of
400 rupces, may appeal from such decree to the Chief Commissioner of the
said Subordinate Civil Court, subject to the same rules, as nearly as may be, as
the parties appealing to the €ollege of Justice under section XX V1. and that the
said Chief Commissioner shall in such cases deal with the decree as the said
College is directed to deal with the decrees by section XXVII. of this Act.

XXIX. And whereas, although the several provisions hereinbefore contained
for the constitution of the said Subordinate Civil Court are all copied, more or
less exactly, from the provisions for the constitution of the several sorts of
courts used in the administration of English law and equity, yet the tombina-
tion of the said several provisions in one court is new and experimental;
and it may happen that a people accustomed to the administration of justice by
civil action at law in Her Majesty’s Supreme Court, may feel aggrieved if they
are deprived thereof; it is hereby declared and enacted, that nothing in this Act

contained, shall be construed to affect the jurisdiction now exercised by the said
Supreme Court in civil actions at law,

¢
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APPENDIX,

MinuTE on the Supreme Court, Bombay, by Sir Lrskine Perry, Puisne Justice.

1. The question upon which the judges have Leen requested to deliver their opinion by
the Law Commissioncrs, in the 7th and 8th paras, of their letter dated 6th Muy 1%42, miny
be stated thus ¢ “ What number of officers and what amount of saluries would bin required to
render the Supreme Court eflicient in every department, if it were now to be e<tablished for
the first time"" for the queries as to consolidation of offices, in para. 7, scem ull incorpos
rated in the above general inquiry.

2. If the examination of this subject is to be made with reference to the existing proces
dure of the court, it may be very easily disposed of ; for, with the exception of one ur two
slight consolidations which may, I think, be effected, though with more nominal than renl
benefit, I conceive that very few beneficial alterations can be made. 1lut as the iuquiry
touches upon a subject to which 1 have puid a good deal of attention, and ns [ feel a strony
conviction that the working system of the court, with respect to its efliciency to the public,
is by no means well adapted 1o its purpose ; that it is grrievously costly both to Gavernment
ond to euitors ; that the expenditure it occasions to the latter is ordinarily so preat ns to
shut out from the court a large portion of bon fide claims ; that this costlinens of procedurs
i3 unattended with any corresponding advantage in bringing cascs clearly and fully before
the judge ; and as I beliete that these defects are nowisa 'inherent in tho system, “but are
easily removable by the Legislature, I venture to put before the Law Commission, at sonia
length, the grounds on which I have adopted the sbove conclusions, and the remedics which
I conceive are applicable, It will be found that the latter involve a complete answer to the
question in the first paragraph.

3. It may be welr to commence with & slight sketch of the legal wants of the suitors
amenable to the Supreme Court at Bombay, and of the amount of busincss transacted in it.
The population of the island of Bombay m said to consist of above 300,000 souls, and
these, with the few bundred Europeans scattered over the Presidency, are all that the court
has any jurisdiction over, But it is impossible to mecasure the amount of law Lusiness
which may be calculated to arise in a population of this number, by any data which may be
furnished from the statistics of a European community of equal extent, In Lurope, the
great bulk of the population are hewers of wood and drawers of water, day labourcrs living
on their daily hire, and possessed of no funds on which civil controversics can arise; the
commercial classes, on the other hand, are composed comparatively of very few individuals,
In an Indian trading community, however, and especially in Bombay, it 1s difficult to cone
ccive, till witnessed, the extent to which mercautile adventures and all kinds of speculution
are diffused throughout the masses, Ilence arises an infinitude of disputes, and with them
en urgent necessity for a simple tribunal, which shall buffle dishoncsty and adjust ynavoid-
able controversies, |

4. Notwithstanding, however, that these fertile elements of litization in a Ilindoo com.
munity are always in operation, the total amount of busincss in the Supreme Court is very
small, as will be seen l{')om the following Tables, which I have drawn up from the bouks of
the court for the last three years.

No. 1.—Number of Causes tried on the Plea Side during the Years 1810, 1811, 1812,

1840, 1841, | 1842,

Defended Causes - . - - - 27 23 42
Undefended ditto = - - - - 7 9 13
Torar - - - 34 az 53

No. 2.——Nuwber of Causes tricd in the Small Cause Court (Delts under 360 Ilupces)
during the same ['eriod.

1840, 1841, 1812,

Defended Canses = - - - - 1168 59 k7
Undefended ditto = - - - - 527 553 560
TotaL - - =« 641 ¢33 617
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No. 1. v de in Equity Suits during the same Period.
On Civil Judica No. 3.—Number of Decrees made quity o
ture in the :
P'iesidency Towns, 1840. 1841. 1842,
Decrces on Argument -« - - 7 18 15
Ditto by Consent - . = - 6 |- - 3
Torar - = -~ 13 18 18
\

5. The whole of the above business, with the exception of the small causes, which occupy
from two to three hours every Thursday, is transacted in term time, und consumes about

52 days.*

a. It will be seen, therefore, that the amount of business transacted is exceedingly small,
and although the number of suits in the mofussil courts is annually increasing, those in the
Supreme Court appear to decline ina like ratio.} If t_hlsg result were the consequence of
an improved state of morality, or of a growing conviction that a speedy remedy could
always be insured against injustice, it would be matter for sincere congratulation; but no
such Utopian view can be entertained by any one who knows Bombay, or the Indian cha-
racter generally. _ o _ |

7. The explanation therefore is to be sought elsewhere ; and it is to be found, I conceive,
in the extreme costliness of proceedings in the court, and in the uncertainty which waits
upon decision from the complicated codes of practice in operation; both of these causes
being in fact resolvable into one, viz. the defective procedure of the court. .

8, The expenses of suing on the plea side of the court are given in the two following -
Tables, which I have framed from the taxing officer’s books on bills taxed during the last

©

three years.
No. 1.—Taxed Costs in Defended Causes.
1840, 1811, 1842,
[ 8 ' ’ B .
o . Rs. Hs. Rs.
Plaintiff’s Costs - - - - - - 733 592 564
¢ Defendant’sditto - =« - - | 635 430 612 -
. -»
Torar - - - Rs | 1,368. | 1,022 | 1,178
No. 2.—Plaintif"s Taxed Costs in Undefended Causes.
. , ' 1840. | 1841, | 1842,
—_
Expate - <« - < < Ry 494 451 |. 400
Cognovita - .« - . . R 159 175 233

9. It thus eppenrs that a defended cause in the Supreme Court i
costs the losing part
about 1,200 rupees; that an undefended cause costs agout 450 rupees, and thatngvg)n i{

causes

¢ The sittings of each Judge throughout the year amount to about 114 days, thus—
Four terms, of 19 d.lyl each, but excluding Sundays, 'Th - Daye
Mondays, and Hindoo holida}s, amounting i‘o all::uta’l';’ eac!‘:“duy:, o l.ernnte-! 52
Four criminal sessions, of about eight dayx ench, gives to euch Judge . - 16
Two daya in chumbers per week for amall causes, and for Insolvent Court, gives

to euch,say - - - - - - - - - - '8 s

1} b * 4

N Towl « -« . . g
and tke total number of sitting days for the public by both Judges conjointly, is 176, ¢

t Tha number of plaints filed on the common law g}
. A side of the court have f; f
the L.st three years, as taken on an average of Lhe preceding 10 years. e fulew off 20

N"“-——

percent.during

L
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causes when the defendant confesses the claim, or gives a ecgnovit on the first epportunity
he has to do so, the expenses amount Lo no less than 189 rupecs.®

10. No one I think can look at these sums total withuut perecivineg that they nre enor-
mously high, whether taken absolutely or in relation to the covts of Itization in Enxland,
For although law proceedings are very expensive there, and so wuch drewded, that, ns Lord
Brougham stated in a debate during the present SBession, a wise man sits doun under nny
Joss not exceeding 150 . rather than bring his case into court, st} the croat bulk of the
expenses in England consists in the expenses of conveying withesses to distant courts, and
of subsisting them till the trial is over; whercas in India no such item ever cuters into a
bill of costs, and | think 1 may salcly say, that with the exception of bricfs to counsel,
nine-tenths of the itemas in the bills alluded to are rcl'c‘rible to mere uscless procedure and
needless fees, .

11. 1 offer, as an illustration of the last remark, the bill of costs on suing in the Small
Cause Court, which, as I have before observed, entertains a juriediction over cluims not
exceeding 350 rupees; and in order to obviute an objection that lics on the surfuce, 1 have
no hesitation in stating, that so fur as my experience goes, the immense expenditure which
attends a trial in the full court, is not rewarded by bringing the cuse to be tried n whit wore
satisfactorily before the judges ; and, fur reasons which I will state hercafter, 1 believe that
the materiaﬁ for a correct judgment are more frequently supplied in the court of simpler

procedure.
. Average Costs of Trial on Defended Causes in the Swaull Cause Court.
. R,
Phintiffe Costs - - - - - <« 37 .
Defendant’s ditto =« -«  « - 13

TotaL - - - It 80

Costs in Undefended Causes. .
. £

Exparte Causes =« - - - . - 41
Cognovits given - - - - - . 12

12. But if the expenses of suing on the common law side ore thus high, they are trifling
when compared with those on the equity side; and it is perhups sufficicnt to say, thut us
the length of an equity suit when compared with a common law cause may be reckoned by
years almost iustead of months, so the costs of such suits may be counted in thousunds in-
stead of hundreds of rupees, a8 in the other case. .

13. Having thus shown how costly litization i3, and having stated my opinion that it is
in great_ part referrible to defective procedure, I will now procced to show what that pro-
cedure is.

14, When Sir Elijah Impey had the task before him of framing a juaicinl establisMoient
for Calcutta, as the object was to afford a tribunal for every question that mizht arise,
whether civil or criminal, legal or equitable, of ecclesiastical or admiralty cuunizance, the
course which he adopted of attributing to the court to bae established the ditferent jurisdic-
tions which he had seen parcelled out amongst different tribunals in Coglund, as it was the
most obvious, Bo pmmib‘J was the most unobjectionable which he couvld have pursued.
But as the object to attained in every different department of the court wos
precisely the same, namely, to bring forward the case in controversy in the clenrest
and least vexatious manner possible, it might have been imagined that a unifurm
code of practice directed to that end would have beep devised, prescrving dll the
good portions of the methods in operation in the diflerent courts for discovery of the
facts, and rejecting all the bad, so as to form one rational simple system, which would
have been as satisflactory to the judge to administer, as to the public whom it would
have benefited. When 1t is secn, on the other hand, that the whole of the contrudictory
complicated, expensive codes of practice of all the diflerent courts in Enzland Lave Leen
imported bodily into the one Supreme Court of Indiaj that on this side of the court fucts
may be only elicited by viva voce examination, that on another they cannot be brouzht
befgre the court except in writing; that a party to the cause may not be examined in the
case in one instance (at law), that he may be in the rame case (in ¢quily); that the decision
of the court on the plea side will give & matter in dispute to one party, that the decision of
a court of equity will give it to another (in case there ure funds sullicient to keep up the
litization); and that all these varying resultsand perplexing operationa are only to be pot at
by vast expense und vexatiou; with there fucts betore our eyes, | say, itis not, I think, an
uncharitable conclusion to arrive at, that the temptation of furming a costly establishment,
with the number of offices to which these diflerent codes of pructice were to affurd fees, and

of

¢ These Tables do not, in point of fact, represent the trta) average coal of lilization, because tley
are founded upon those Lulls only which are taxed (probably md more than Lall of 1he total poiuber of
Lills), and the Lills of larger sawunt are not bros hitinie the Mastee's oflice nt all for tavation, ovthe
attornies nre contented to make o snall rediction to the party, eod 3o 10 aveid the taxation, It s
impostble, therefure, even fur the judge, when Le tots about the in;[-m;, to arcertain what he actual
uverage cost of suing in his own court wrngunts to.
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of which the founders were to have {Hg patronage, must have completely kept out of view
the ‘ntglfcstliffc:lz;tolﬁfvzeegf ;h?iallle :g'ore into detail, anc! sho»y how the practice of t}}e
o vu-ky;B In :aquit . as’ is well known, the plaintiff brings his case before the court in
criurtt i‘:zlqllc-d a bill, which first of all states his %ri_evancg, and then proceeds to charge the
ge'ﬁimjani with any pretence for resisting the claim which his ingenuity t:lla% suggzest (for
laintiTs are not limited to the truth of what they advance, and m_anyi] equity dra dtsmen' defend
the introduction of falsehood into this part pf the case), and it 1:; inhprocee sil to mtenlo.
Fate the defendant minutely on every species of knowledge whic - eh_may 'fwe of the
matter under dispute. It may be easily conceived, that & document of t l:l natu:i e may run
to any length, especially as bthe}sl feesdst_n% c_c;:sts of those who prepare it depend upon the
y hich can be heaped nto 1t. . .

nu‘inﬁl?efl‘ﬁz ‘g?slffl s::cl':rmequem:e of thig mode of commencing the swt is, that the defendant
who, fortunately, is bound to make his answer upon oath, requires a long period to answer
cach interrogatory in the bill, and as his object, even when a bond fide litigant, is to tell as
little as possible that may jnjure himself, it usually happens, that when his answer is forth-
coming, it evades to give the very information which the plaintiff has sought. Hence arises

the nc%cssity for further questioning on the part of the plaintiff, always, be it observed, in

writing (amended billy; further fencing on the part of. the defendapt in answer, and 8o on
backwards and forwards for many months or years, till so much time, trouble and money
are expended, that even on the best administration of the system, as in England, it is in
evidence* that nine cases out of ten are driven to a compromise.t . .

17. It follows from this procedure, that even when a party 18 honestly contesting a suit,
from 14 to 18 months are consumed before the case is ripe tobe brought before the court
(an operation which, in most instances, is merely ancillary to J{uttlng the cause into a train
for inquiry in the Master’s office) ; but if the defendant is dishonest as well as adverse,
there is scarccly any period which can be assigned as a limit to his power of harassing his
opponent. An illustration of this may be afforded by the minutes of proceedings in the
following case, which fell to my lot to dispose of finally last year, afier a litigation of ten
years and a half, and which I bad to analyse 'carefully, in order to ascertain where the costs
should full. .

Poonja Conja v. Abdul Rahim Khan. :

18. In 1830 a horsedealer at Bombay died, having left a will, by which he constituted
the defendant his executor, who cntered upon the testator’s property and collected his
asscts. The plaintiff having a claim against the testator of between 2,000 and 3,000 rufliees,
upplied to the defendapt for payment of his debt, and at sll events for an account of the
testutor’s assets; but the defendant refused both one and the other. The plaintiff was,
therefore, forced to file his bill against the defendant in the Supreme Court for an account
und for payment. Three months afterwards the defendant put 1 his answer, and admitting
the phintil’s clain®, alleged that he had no assets of the testator, &ec. &e. '

This answer, which was clearly insufficient, in withholding important information, was
excepted to; and, on argument, a further answer was ordered. On the second answer being
Eut in with the information in question, a clue was given to the plaintiff of facts, by which

e was enabled to draw an amended bill, putting further inquiries to the defendant ¢ for
the purpose of scraping his couscience,” to quote the language of an old equity draftsman
before the tlouse of Lords; and at the end of more than a year from the commencement
of the suit, an answer to the amended bill was put in. This answer enabled the plaintiff to
scrape the defendant’s conscience once more; and then with further answer, replication, &c.
the cause became at issue in about 21 months from the commencement of suit.

Witnesscs had then to be exatnined on each side, and in about two years more the cause
was brought iuto court, when a decree was made referring it to the Master’s office to take
un account of the estate of the testator come to the hands of the executor, and of the
amount due to the plaintiff, : ’

A long litigation of nearly four yeats took place on these points, in the Master’s office,
when a report was presented altogether against the defendant, This report was excepted 10
by the defendant ; but all his objections were overruled, and the cause, on further directions,
was again referred to the Master for an additional inquiry.

Another long litigation in the Master's office again tock place, of nearly three years, when
another report was presented, alike adverse to the defendant, who again excepted to it, and
uizain had all his objections overruled ; and, finally, in June 1842:& decree on all points
ruised by the defendant was made against him, when a further controversy was raised by
him s to his non-liability to costs, on the ground of being an executor.}

19. The

. 'R‘epm"t of Commitiee of the House of Lords on additional Vice €
, 1 Thatis 10 say, the party Laving a good case and undoubted claim
1o urder to buy off the vexatious apposition of his opponent. '
. .:l.ll:nsllnmr'l lays dowr':' in une of his edicts, Cod.,Iil. v. De Judiciis, tit. XI1L that the blame of
_l:l 8% prne imniortales™ Lics with the Judge, * hoe etenim judicialis magis esse potestatis, nemo est qui
ll_;,nm;’l. nlnm st ipsi noluerint, nullus tam sudax invenitur, qui possit_invito judice litem protelare.”

ut!;l 1e ouly power which a judge has, in the prescat English system, of repressing dishonest litigation,
consists 1 the infiction of costs, which often, as in the case in the text, turns out mere ¢ brutum fulmen.”

hancellers, 1841.
is induced to sacrifice a portion,
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19, The course of procedure in the above cose may perhaps be more readily understond
by the following list of dates :

Dec. 1830 - Claim for payment. 24July 1839 < Master's report made.
4 Jan. 1832 - Bill fled. 8 Aug. 1839 - Eaecptions by defens
21 Apnl 1832 - Defendant’s answer, dant.

17 ) ay 1832 = A better answer. px | SCPL 1839 = TExceptions overruled,
10 Oct. 1832 - Amended bill. and further reference
1 Feb. 1833 - Defcndant's answer. to Master decreed.
30 May 1833 - Amended bill, 30 May 1842 - Master'ssecond repurt.
20 Aug. 1833 - Defendant’s answer. 10 June 1842 - Lxceptions by defen-

25 Sept. 1833 - Replication. . dant,
6 Oct. 1833 - Rejoinder. 27 June 1842 - Exceptions overruled.
14 Nov. 1835 - Cause argued, and re-{ 30 June 1842 - Final decree for plain-
ference to Master de- till, and defendiug
creed. cast in costs of suit.

20. If the case above cited had any extraordinary circumstances connected with it, it
might be safely passed over as anomalous; but it is not so, it was a mere debtor and cre-
ditor controversy, and under a simple well-regulated system of procedure, it ought nut to
bave lasted more than six months, If the plantiff and defendant had appeured in court on
the first day of the suit, it would have been evident that a decree referring to the Master must
ke made, and three years and a half of litigation would have been saved at once; nud if the
witnesses had been pruduced in court on uny day or days after the first six months, oll the
facts on which the case subsequently turned might have been proved, snd the sanme decree
made, which it cost ten additional years, under the present practice, to obtain,

21. As Il am discussing now merely the initiatory roceedings of a suit which tend to
bring the case before the court, I will not touch upon lllae Master’s oflice, where the cuuse in
its further progress so constantly becomes engulphed ; but I have already stated enonzh tu
make it apparent, that the ordinary procedure of & court of equity even bLetween bona fide
litigants, with its machinery of wntien pleadipgs and written evidence, neceasarily invalves
an enormous expenditure both of time und money; and that when cither of the partics is
dishonest or vindictive, he has the power of harassing his opponent, and protracting the
suit almost without bounds,

22, In reprobating equity practice, however, so strongly as 1 do, 1 Ly no means wizh to
have it supposcd that 1 desire to supersede it by that of common law, or to make sjecial

leading the chaunel for bringing controversies Lefore the court.  On the coutrary, 1 think
it wholly unsuited to the country. A creature of English lawyers, and arising out of the
simple vivi voce pleadings of suitors at the bar, it has shaped itselient home into perhaps
not an meligible mode of trying certuin questions, but whol|¥ with reference to the puecu-
liarity of the tribunal before which it is emFloyed. All the rules of epecinl pleading which
have been framed with refcrence to any definite object, have had in vicw the separation of
the law from tbe facts, 80 as to enable the former to be disposced of by a tribunul sitti3 in
one place, and the latter by a different tribunal sitting in auother. The facts having to be
tried by a jury, who are collected at some troublle and cxpense from ditferent purts of the
country, and who can only be held together for a limited period of time, it nuturally becune
an object to reduce the issues to be tried to the narrowest possibl: point on which the
parties could be content to fight the question. Juries also, Leing composcd of men caught
at random, and in whom the accomplishment of reading even was not considered 8 sine qui
non, it became further desirable not to complicate the record, or to Lother their Lrains with
more than a single question. 1lence the various rules having these objects in view,  But
it is needless to observe on the total inapplicability of anyg one of them to a court which
combines the provinces of judze and jury,to a court pennanently fixed, which las no
duties to call it away to private business at a distunce, and which therefore may »it de die
in diem, 1o dispose of every question that may fuirly arise in the care, to a court hnally com-
sed of educated lawyers, who, it may be taken for granted, would not object to a party
ringing forward his case in a double aspect, i. e, in two diflcrent forms, when such a courxe
is leriumately founded on the facts. The application of speciul pleading to the trial of facts
in this country, 1 believe, to be in its results as follows : that oftca the true oint in dispute
is not elicited at all; that often the law and the facts ure so jumbled up together, that u
basty decision is called for from the judpes on the former, and which, ufter being pro-
nounced, it is too much to expect frem the fullibility of human nature, cun be 1-u.~ilry nude
to appeur wrong to the tribunal who pronounced it.  Lastly, that when it ducs cnable cases
to be tried on the merits, it condemns the losing party to 1,200 supces costs ; uud that even
when he does not defend the action at all, it cunJcmnl Lim to 450.

23, I will dismiss this part of the subject, by cbserving, that an artificial system, like
special pleading, when much cultivated by a learned prolession, paturally grows up into o
goil of science, o which the cultivators of it, Loth on the Lench and st the Lar, become
attached in all its ramifications and eubtletics, so that, in thcir anxicly o sce the system
logically carried out, they will be constantly fuutd losing sight of und sacrificiny the ments
of the case Lo mere discussions on the forus.

23, The eame remarks are almort equally applicatle to plendings in equity ; Lut this
natural tendency in the legal miud to sberrations frum the muin matter of judicial con-
troversy, is peculiutly dangerous in Judia, when it is impossible that soy mauber of the pro.
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il Judi i i i (terity in mere form work as is possessed by specia]
1 Judica- fession can attain the same techm_cal dex orm s, :
:3‘:10(':',: :'"Ou . practitioners in the purticu]ar calling at home. Every English lawyer in India has to learp

residency Towns, ‘ee of at least one, and very often of three _d:ﬂerent. courts, on his arrival i_n.this

Prend __y ' géz,?::;m%he common lawyer know{_nothl‘ng olf equity lfmtme’ (l)‘rtl(;f that of ”l‘e Spiritual
courts. The equity lawyer knows nothing of the latter either, nor o | e clommon law courts,
civil or eriminal, yet the common law and equity bars furnish exclusively both judges and
advocates. It is dangerous, therefore, for such a bench and such a bar to allow themselves
to be led into astute reasonings on what possibly may be the practice at home; and the
desirableness of having a simple code of their own, so that all their faculties may be directed
to the great principles of jurisprudence, becomes more than ever apparent,

25, 'The question then presents itself, as to what system can be _suggested to replace the
cumbrous one now existing in the{Supreme Court, and which is here alleged to be so
vexatious? It appears to me that there are two, !.)Oth of which, in comparison with the
existing system, stand highly recommended by principles o‘f common sense, and by what ig
of more value in the eyes of many, common experience. The first 1s that adopted by the
Supreme Court at Gibraltar, which, under the late charter of 1830, giving all judicial func-
tions to the establishment there, and referring, like the Indian cl;arter, to the existence of
English law, have edopted one simple system of procedure on all sides of the court, ordering
that on civil questions, whether Iegal or equitable, the proceedings shall be by petition,
answer or demurrer, that the examination of all witnesses sball be vivi voce, and that the
law pl;'oceedings shall go on throughout the year,-the terms including a space of eight
months. :

26. The second system capable of adoption has, by some, been termed the natural
system, Dy it, the pleadings of the parties are, in the first instance, oral, and the ‘task of
reducing them to form belongs to the officer of the court. The parties themselves are pre-
sent before the judge, and are amenable to examination at any stage of the inquiry, ‘This
system is, in some degree, the old practice of the common law courts in England, is mainly
adopted in all courts erected for the poor who have no money to dispose of in fees, of many
modetn courts erected in the colonies, of which West Australia may be cited as an in-
stance, and has been acted upon in the Small Cause Court at Bombay for upwards of forty
ycars. . @

27. Between these two systems, the preference to be given to the latter is based on sa
;nnny sohtd reasons, that 1 do not think they can stand in competition with one another for

moment.

28% The petition and answer system of Gibraltar has uniformity and simplicity to recom-
mend it. Any one can draw a petition. No inveterate forms oppose themselves as obstucles
lo prevent the judge from finding his way to the facts in the case, Still, it must not be
concealed, that this yode of procedure contains within itself all the inherent defects of
special and equity pleading. The suitor’s story is not told by himself, but by his legal
udviser.  Hence arises all that large expenditure which we have seen is created before the
cuse is brought into court; an expenditure, in the great majority of cases (those where
the defendant doed not intend to contest the claim), altogether useless. Hence also arises
tle imperfect statement of 1he case, filtering, as it must do, through different channels and
languages. Hence the delay and power of vexation which so temptingly offer themselves
to defendants, by their ability to call in legal astuteness to assist them ; and thus, without
a perpatual watchfulness on the part of the judge, all the abuses might spring hich
Lo r t o ge, might spring up w

ave been shown to occur in the existing systems.

20. On the other hand, none of these o jections can be raised against oral pleadings,

vst instance, and mutually state their case and

where the partics come into court in the fi
defence under all the sanctions that publicity, mutual confrontation, and the presence of the

Judge can inspire.

.30, This system was pursuedl by that very able judge, the late Si: jami in, at
Sincapore, us described by im iny his lette¥ on tflle Ggo"remment R(le:c)]zg?(s(‘l?:[e‘dnﬁi‘tll‘l"é’ep'
tember 1837), and has Leen already elluded to in some of the Reports of the Law Com-
pus:gou as desirable to introduce nto the mofusil courts. The approximation towards it
in | efprnchce of the Emall Cause Court at this Presidency, in the adoption of the two
‘“l““:l. “:‘"““‘Si examination of the parties, and references of all technical errors in the
5 mf més lro the jeofuil or error of the clerk, is o sigual in reducing expenses, and bringing

¢ facts of each case to light, that 1 have no hesitation in pronoubnciug it b’y far the most

useful portion of the court; i
¢ ; and, U believe I am i i ini
of the ablest judges who have sat here, o by the popalminy e R

nl“aﬂ}.s Ab een re%ﬂrded by the public. " well 8 by the populurity with'which it bes
1.
WSha : 11.111; g :Tentg of 't-he sugrested new procedure exist, therefore, at Bombay, nothing
Aoh be mor :q‘)i]t; tml or the Legislative Council to bring all civil litication within it.

| mmn { A 1] el 1l 1¢ following, would, probably, be sufficient to launch the system :

+ «Ml suits shall commence on the persons licati judg;
oulﬂh, 5 ::qulred, and a summons or cla) ias sh‘a‘ll}) rh:ec;llx?:)[f Es:l:li.puty to the Judge, on
2. suminons, &c. being served, the parties shall attend before the judge in opeir~

sourt it
e 1 TS, P Lo b e, Say sl s 2 o
. ¥ . e suit recrulate
J. All ' v . 2 °
able, on o“;&:":::i:'_“;ll' Le klren v voce, and the parties to the suit shall be examin-
the prcscnce' of \\-ilt’ncsnsti (Q..ét" but, in certain cases, to be regulated by the judges,
feecived in @ wiitten forum rarties oy be dispensed with, and evidence may be

4. In
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4. In every case the court shall decide on the principles of Liw or eqpuaty ansing out On ol dadieas
of the facts, without relerence to the furm of suit. turs b the
5. All cases shall be decided on the ments, or wdjourned il further fucts can be Presiany Toacs,
procured to enable such decision, —

32, I am unwilling to take up the time of the Law Comnission, by extending this
alrrady long paper with details as to how this system could be made spplicable to ull the
civil controversies which come before the Supreme Court, of by poitnting out the rules
which would have to be framed by the judges, so us to secure—

1. Authentic records of proceedings when necessary.

2. The safe conduct of caures which require length of time for investication,

3. Application of the machinery of the court, £0 s to sccure the interests of partics
during the progress of the suit. _

4, Arrangements by which the expense end dilaturiness of the Master's ollice way
Le avoided.

33. These important points require great length for discussion, and [ only mention thewm
here, to prevent the supposition that I have fuiled ta considet them in recommending the
above simple forms of procedure.

34, Having thus given my opiuion as to what the practice of the court ought to be, Fam
now able, satisfuctorily to mysclf, to answer the querics of the Law Commissioners, It will
be scen that, according to the plan proposed, more work is thrown u]Imn the judzes than
has hitherto fallen to their lot, and undoubtedly it enters into my scheme that one of the
judzes should sit at least four days a week throughout the year.  But, as I have shown,
that at present not one-thigd of the judge's time is occupied, und o8 1 can mufily suy for
myself, that a life of idleness in this country has no charms to recommend ity I do not uuti-
cipate any objections on this score.

35, These f!rcqueutjudicial sittinzs, however, would dizpense with a great portion of the
work that is now done out of court by the Master, the prothonotary, the examiner and the
clerk of the emall causes. Yhatever judicial Lusiness is done by these ollicers (and they
all ut present have some to perform) would Le much better done, more cheaply dune, und
nore satisfuctorily done by the jndges in opey court; and what is done by these oflicers in
mere routine business would be, for the most part, abrozated by the simple procedure pro-
posed. I conceive therefore that these four dilferent oflices might be aboliahed, or ruther
coalesced into one,

36. The business of such an officer, who may be called a registrar, would chiclly consint
in recording proceedings and in taxing the costs of purties. la court his busincss would be
to attend all the sittings of the judge, to enter in a book the appearances of parties, und lo
fill up iir printed forms their statements and answers, to swear witnesses, to take duwn evi-
dence, wlien required, and to note the judgment of the court. Out of court his Luniness
would congist of}liule else than keeping his books in good order, intaxing the coxts of purtics
and practitioncrs, and occasionally in hearing references from the court that mizlit require
privacy, or the leisure and quiet of a private room. ] do not rate the nftributes for such nn
office at any high standurd ; but I thiok a legal education would be a most desirable’quali-
fication, and that the rate of pay should range from 1,600 to 1,800 rupces & month,  Jor
such a ralary, 1 conceive, that eflicient services for the work required could be obtained.

37. But another standing officer connected with the courts in India is required, not so
much for the rake of the court itself, as for the interests of the publlic which the Govern-
ment have thought fit, by a very wise institution, to protect; 1 menn by the functivus uttri-
buted to the ecclesiastical remistrar of taking out adunnistration to the estates of partics who
may die in India without rclations or friends,

33, 'Lhe services required frow this ollicer do not necessarily demand a leygal education,
and the holder of the oftice has frequently been a laymnan, l{ul I think it very desiruble,
that both this oflice and the preceding one shovld Le held Ly Larristers, and that they should
Le held conjointly, like the maateru?:ips in the Court of Chancery und Queca’s Dench, for
the following reasons, The duties of an ecclerinstical registror by no mcans take up the
whole of his time, yet as he holds o very responsibile pust, demanding pecuniary sccurity, it is
expedient that the emoluments should be Ilbcral, t0 as to sccure trustworthinese,  [lot us
bis time is not fullv occupicd, his post is one thut may Le well consolidated with suine other,
The registrapor master mentioned in para. 36, on the other hand, would have & greater portion
of his time fully engazed, and us there is nothing dispurate in the dutics required from cach
oflicer, they might well be sppuinted as Masters or registrars generally, and arrange betwern
themselves fur the discharge of all the dutics comin:g into the cifice, ,

39. This last suazestion secms to Le corroborated Ly enother view of the case.  I'rom the
circumstances of this country where health so frequently fails, and chanze of air becomnes
necessary, it is certain that the holders of these two otfces, however distinct they mizht Le,
would often be called upon (o assist and act for one another mutually, but the disadvantages
of having an ucting oflicer in a post, who conics in merely as a volunteer and without even
professing any knowledge of the duties, need not be enlarged upon.  On the other hand, if
the two oflices are consolidated, a degree of responmibility is ensured from both, and slo
soiething of emulation to obtamn credit in the profession und frum the public fir an able
di~charge of duties, which, as may be scen in the case of the Masters in Chancery, is Ly no
means a motive to action to Le andervalued,

4u, The appointment of two such ollicers wuubl enable the fulluwing offices to Le aledishid,

g how lild by four geatlemen.
272 H ° 1. Macter
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in Equity. " . .
; }t{-zi;]eorntl]tar;l,u:zgd Equity and Admiralty Registrar, and Examirer in Insolvent

Court, .
3. Clerk of the Small Causes. o '
4. Ecclesiastical Registrar and Examtiner in Equity.

41. Another officer is still required by the court to discharge the f'unctlons'now performed
by the clerk of the Crown, the clerk to the Insolvent Court, and the pauper’s attorney, and
a3 these offices are all filled by gentlemen in practice, I ghmk' that they may be consolidated
into one office, which it might be made worth a practitioner while to accept on giving up
any extraneous practice. The work in ep.ch of the offices mentioned is appropriately
atlorney’s work ; for although the clerkship of the Crown has been usually filled by a bar-
rister a1 Bombay, it is generally held'by an attorney at home ; and I think that an able man
from that branch of the profession is better adapted to the office. The office might be
termed the clerkship of the court, and 1 do not think that an cflicient occupant of it could
be ensured under 1,500 rupees Eer month. ]

42. The establishment of the court, therefore, according to the plan proposed, would
stand thus :— )

T'wo masters or registrars at 1,600 ropeeseach = = - . = 3,600

Clerk of the court - - - - - - - - - 1,500

Rs. 5,100
Amounting per annum to - - - - - -t = Rs. 61,200
To which has to be added, for the sheriff’s salary - -~ - - 4,200

Torar - - - 1565400

43. Butas the present salaries payable by Government tothe officersof the court onlyamount
to 36,840 rupees, if this long paper is to end by a recommendation of further drains on the
treasury in support of the court, I fear that it would meet with but little favour, and it is
necessary for me to show that direct advantages would accrue to Government from its adop-
tion, es well as the indirect ones which they would experience in the lessened charges to
the public on law proceedings and litigation.

44. It will be seen that the fees payable to the officers of the court amount at present to
84,143 rupees, but thisitem is probably insignificant when compared with the costs paid by
suitors to their attomies for useless procedure ; the greater portion of these amounts will be
saved by the plan subgested, and on-a comparison with the costs of suing by a simple
method, such as is used in the Small Cause Court, I conceive that the expenses of litigation
will be reduced to one-tenth of the present amount.

45, But although this great benefit to suitors seems altainable, theré seems no reason
whatever why a_portion of the expenses of the court should not be thrown upon them. In
countrieg like England, when the taxation is ramified so as to reach every individual, the
support of judicial establishments is the service rendered by Gavernment as the equivalent
quid pro quo. But, in Bombay, the mass of the population is scarcely ‘taxed at all, a
money-making, money-saving community, but, unconnected with land, they can scarcely
allege that a single pie of theirs finds its way into the Government coffers. In all fairness,
therefore, an amount may be levied from suitors as for the article law, as much as for any.
other atticle of which they might stand in need. But a fee of only 10 rupees each on the
institution of a suit, would, on the number of causes entered last year, produce 14,400
rupees, and the fee might be raced to 50 rupees without its burden being sensibly felt.

46. Ia addition to such fund as a means of supporting the court, there would have to be
added the commiission now levied on the estates of deceased parties, and which finds its
way into the pockgls of the ecclesiastical registrar and private administrators. If the latter
oflicer 1s to be paid by Government, such commission would of course be rightly payable
to the Government treasury; and if all private commission as now allowed were abolished,
I am convinced that the total amount now received by the registrar would accrue to the
Government chest, even if the commission were reduced by one-half.

47. The funds applicable to the court would stand thus: therefore,

Salarics now payable - - .
Institution fee on suits - -

Commission on cstates of deccased parties

- = = - -IRs36840
- - - - - 14,400
- 18,957
. - R 70,197
- = 65400

Saluries proposed to be paid - -

Balance in fu.vour of Goverment - - - - - - Rs.4 297
-

——————

48. Whilst upon this subject, I would venture to suggest, that there is another fund which
"}‘l}"‘;“" to ‘:“’ lo be lnfgt‘ly_nrphcabie to the maintenance of the court, I mean the unclaimed
eelates, to the umount of cight lucs of rupees, in the hands of the ecclesiastical registrar.

A great
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A great portion of this fund is of long standing, and may with certainty be predicated ws O l‘:u?.!u‘dim-
uever likely to find a claimant. An Act of the Governmicnt, dedicatiog the interest on the ture in tha
fund to the support of that court which has created and preserved it, seems 1o by founded on Presudesey Towes,
the clearest principles of justice and expedience. ———

49. I cannot close dllis long paper without first of ell epologizing for the preat
extent to which it has run, and, secondly, o frank disclosure of the fedlings with which |
have gone into the inquir{. 1 bey to ussure the Commission then, that 1 have looked ut
the question proposed without any reference to the existing interests of the judires, oF of the
present officers of the court. The former are not indeed hikely to Le aticeted by auy chanze,
except so far as a little additional work may be thrown upen them, but the latter stand in
a difierent position, 1 have therefore treated the question unreservedly, and cutuely ns rer
gntegra, but I have done s0 under the firm conviction, that in any chance to L mude, cnist-
ing mterests will be fully protected by the justice of the Government of the preseut day. On
this point, and on such an inquiry, the dutics of the judge ure so well and so foilingly
expressed by Lord Stowell, that I make no apology for trunscribing the passage, whihi 1
have had in my mind throughout the whole discussion.

* 1 trust I need not profess to bring to this discussion at least the dixpositions which
ought to meet it, an anxiety to attend, on the one hand, to thuse considerations of public
utility, in which the real honour of the court is so deeply involved (for it cun have no livnour
indepcudent of its subservience to public utility); and, on the othcr hand, to those sentiments
of a liberal and even kind justice, which it is bound to feel towards those immediately cine
ployed in exercising its functions It would be a gross dishonesty to lose sight of the
Eublic utility from an undue partiality to individuals ; but it would be o dishonesty not less

ase, nor less detestable in the molive, to sacrifice rights which the court is bound to protect,

to any pursuit of an unjust, and, therefure, transient popularity,”®

Bombay, 3 June 1843, (signed) L Perry.

To the llonourable C. II. Cameron, Esq., and the Members of the Law Commniinsion, Ligis, Cons.
' &e. &, Lo, 1" Kh] 1844.
llonourable Sirs, . Dombay, 4 August 1813, No. B,

I REGrET that ill health and an unusual pressure of business have delayed ny reply to
your letter respecting the officers of the Supreme Court at Bombay, their fees and emolu-
ments. Sir Erskine Perry, however, has already sent to you anabstract, bLriefly showing the
average anoual amount of emoluments received by each officer of the court, We think you
should also bLe furnished with the returns {from which that abstract was made cut, nil
_ accordingly I bave the honour to forward them, together with the * cootrasted statement of
fees” which we received from yon, and which has been filled up by tha oflicers of the court
here in the manner you requested. . .

It will be observed, that there are many fces reccivable at Calcutta which huve no exist-
ence al Bombay. In some instances the fres charged at Bombay are higher than at
Calcutta, but such fees appear in gencral to relate to services which, at Jombay, ure seldom
called for, and considering that the tolio at Calcutta contains but 72 words, whilst at
DBombay it contains 90 words, it appears to me that, on the whole, the fees at DBomluy are
much lower than those at Culcutta. In the few instances in which fees of officers of court
for particular services are bigher at Dombay than at Calcutta, the fves estublished at the
former place may well be reduced. The fees of attornies at Bowmbay, it secms Lo me, aro
in some respects too high, and it is not improbable that Sir Erskine I'crey aud 1 may couso
them to be reduced without delay.

I am not aware how any consolidation of offices can be cflected.  Giving u plurality of
appointments to one individual can scarcely be culled consolidation. Such a measurc is
sometimes expedient, in order to remunernte & party for dwoting Lis services exclusively to
offices in the court ; and occasionally two or more appuintments ere given to one person, or
after having been held conjointly, are sgain severed, with a view to suit the abiliues of
individuals, and otherwise ta promote the public service. V’erhaps, by giving the custody of
the real to the prothonotary or some other officer, a reduction in the scaler's fees might bo
attainable.

Sir Erskine Perry and I perfectly concur in the opinions exTrcsq-d in his letter to yon
of the 20th of June, respecting the office of sheriil. | would add, however, that althouzh
the hizh sheriff in this country appears to me to be almost wholly uscless, the scrvices ren-
dered by the petty sheriff are obviously indispensable. They could not Le obtained from
the description of person generally uppointed to Le bhigh shenif, but might well be dis-
charged by a person of the same rank in life as that frosm which the deputy shenil is
usually selected, and such officer might be denoisinated the shenll, .

I would gladly agree with Sir Enkine Perry in all the particulars ccuvtained in the
mwinute which accompanied his lctter of the 29th of June, and am fully convinced that the
expense of litization is very t, and ouzht to Le diwinished.,  That expenne, Sir Lnekine
Perry thinks, bas occasioned a decrease of business in the Suprcme Court, whilat the
amount of business in the courts of the East fadia Cumpany has increased, “Lhe supposd
decrease of business in the Supreme Court is scarcely catablished by the schedule ot cancs
heard and actions tried during the years 1810, 1411 and 1842, transamitted to you ulong

w.t
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for according to such schedule the amount of business in the last-men.
tioned year excecded the amount of business in either of two preceding years; and it my
be added, that during the two terms which have already occurred in the present year, 33
actions have been tried. . ) . .

1 cannot assent to the commonly received doctrine, that the natives of India are of a more
litigious character than the rest of mankind, and 1 believe they are not more litigious than
the Irish or Welsh. Where the adininistration of justice is comperatively certain and
equable, rights will be resisted or withheld less frequently than under a more imperfect
judicial system, and thus, without having recourse to the difference of expense attendant op
litization in the respective courts, I can well understand why there should be comparatively
Jess business in the Supreme Coutt than in the courts of the East India Company, if such
be indeed the case, and why there shbuld be more litigation in India than in England. My
own conviction is, that there is now nearly as much business in the SuPreme Court at
Bombay, as there has been at any time during the last ten years, and the opinion is upheld
by the annexed Schedules, marked (A.) and (B.) which [ have received from tEe prothonotary
of the court. '

From the records of the court and other documents it may be collected, that on the artival
of Sir Edward West in this country, and at the establishment of the Supreme Court at
Tombay, un arrear of supposed wrongs and abuscs was brought forward, and in bis efforts
to right the former and correct the latter, Sir Edward West raised, as was to be expected,
a hornet’s nest, and his own feelings and those of other judges in turn became excited.
The court took cognizance of one or two matters respecting which it had no jurisdiction ;
but between suits in which the Government was interested, and suits amongst private indi-
viduals, the business of the court has never been so great as it was from the time when the
court was first established up to the year 1825. And yet at no period was the cost of liti-
gation so great as during that abundance of business. "There were then only three or four
harristers, and the number of attornies was likewise tauch too small. The bar thus had a
monopoly ; every member of it had employment, and I have been assured, and bhelieve, that
inmediate fees, If not exacted, were necessarily given. At the same time, as the records of
the court show, amendments, applications for time, insufficient answers, exceptions and
other dilatory and expensive proceedings weremultiplied, and the cost of',litigation propor-
't[f>llull y enhanced. At length a greater number ‘of barristers obtained licenses to practise.
There wus a struggle for subsistence. The rate of-fees fell considerably, and, to the
ndventage of clients, professional jealousy arose. Thus the expense ofyl’iti tion was
decreased, und yet the amount of business was diminished. This may be accou%ied for b
considering that much of the original arrears may by that time have been disposed of ; t]:a{
the Insolvent Act came into force ; that Sir John Grant had for a period shuti;, up the court

ond that it wos reopened under peculiar circumstances ; and Iatterrl) the stavngtion in the
China trade, and in mercantile affairs in general, must have had cogéiderab] “effect lSz'll
ns already observed, I believe there is now. nearly, or quite as much business i?)et.hecé Pl e
Court 03 there has been on an average during the last ten years; and dis u'r,:a3 -bu;:r,r:n
pcu‘y traders and meney lenders on a small sale, are, or ought to be disposed fP ths tf) an I
of the Supreme Court called the small cause co’urt,’and in the cou’rt ;ﬁEre u:st;n Lo

But the expense of proceedings in the Supreme Court, properl !
should. ns foe as'; . gs1n the © , properly so called, is great, and

OUIC, ar as i3 practicable, be diminished. The cost of litigation in a great measure
arises from ita being for the interest of professional men to protract the pl gd?a.r . dut
multl‘Y.Iy incidental proceedings. I have often thought this eyil micht P :na_,s, e bo
remedied by entrusting the framing of pleadings to an officer of the. o somes eg};‘e_e,tl c
practice, though, in my opinion, very imperfec? in the small y coturt.B ug " b]e
u"i tsys_lclm ll:llgl:lt be considerably improved. ’ cause cour at Bombay, but

might be advi i i i ; : :
il i bl Lo g o pate i aption of prepring s . pleadings, pr
il the pleadings had Leen framed by the officer, and that oo party and P S
, X e fessional men should be paid
not In propartion to the seeming work and lul;our dora;e R . ;
Headines - . , or the length and number of the
lltl; :ll([l):,:l\%t[’ nl:‘ut Ly n‘h.\c(l suin for each stage of the business. Special pleading, so fur a3
_ ire_concerned, might be discarded, but retained so i it i nti
ducting logically the altercations of the parties" It seems t et e e ond
ing is us pruch suited to thi . o me that thus far special plead-
this as to any other country; that thus f; i :
nu-n"ly conformable to the operations of the mi dy" us r the rules of pleading are
and that, by following any effectual rules for tl lél in the logical management of a dispute,
cvolved un({ﬁepnmtcd. Unless where the bl ‘(;‘ purpose, law and fact would be necessarily
be unnceessary for the officer to do more tll:aeu mEs were very special and unusnal, it should
warginal notes anuexed to pleadings n the {)lol:l? e a minute or eutry in the terms of the
present, evenon a trind for murder E’lhe officer en:enow in the Lands of _the‘p:'ofesswn. At
words * Non cul.,” * Culprit.” S'uch ey rs the plea and replication by the mere
the formal pleading at full lenath if necessar th“nulle? might aflerwards be expanded into
rlionld keldom Le required and tl teve ary, though it appears to me that such formality
, 1at even in making up the record, a brief statement of the

l\(‘ aralion l" i i
4 ¥ or Ill (" (‘Olltllldln ] i
g !(I. H : l) } ¥ » . g ““.ll [ ln]lte! pI'OC(‘SSUIn iult' nnd the Jud° n *

_l ateatly doubt whether a
#uit belure it becom
lh.:m his interpositic
mizht tend to bias
wranglings of the |

1y . .
s ripe ﬁljr“t(}-?aﬁ 3:’?]‘;1‘;:’: Pelmm*{-‘d to interfere in the conduct of the
W s at present allosed” oji:erw:se or with any further or other intent
his mind in an early stac ;.‘Ylm'-’_re_ extensive interference on his part
artics, and to <uperi y, ree ot the suit.  Were he to preside at the oral
supenntend the making entries or minutes accordingly by

wuy
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way of pleadings, his authoritative position would indecd invest him with coeteive power; (0 ¢
but through excess of zeal or infirmity of temper, when provoked by tricks and stratagems 00
of suitors, he mizht have recourse to mcusurea of @ revere character, of admissions wzht py,

in effect be extorted. Any impaticnce or indolence on his part mizht also produce much
mischiel.  \Vith respect to all such matters he mizht exercise due restraint over another, n
suboidinate officer, more casily than over himself; and a professional oflicer of the court,
possessing ordinary skill and experience, could hardly fail to conduct the allegations,
leadings aud other interlocutory proceedings in an eflicient mannee, e<pecially as he would
subjected to superintendence and cuntml.—im[mrlunt cheeks, from which the julga in
this country woulﬁo comparatively or wholly free.

Meansores for similar objects, adapted to the com\uct of suits in equity, or respeeting
matters of ecclesiastical or adwmiralty jurisdiction, might be devised.  The interio utie puri
of the bill might be omitted in the first instance ; and if the defendant’s answer were to be
taken by an otlicer of the court (the defendaut not availing himself of an opticn to put in
his answer by the nid of solicitor and counsel, a3 under the present system), the oflicer
migcht orally interrogate the defendant, consistently with the scope and spirit of the lall,
and the replies being committed to writing would form the unswer. Omissions or defects
might be supplicd by additions to or amendments of the Lill, and by interrogatories, oral
or otherwise. '

It scems to me that witnesses in suits in equity should be examincd orally in court, ns in a
trial at law, I am aware, however, that opinions of great weight are to the contrary.

Where, in an action at law, a point in equity arises upon the pleadings or cvidence,
‘without any surprise to either of the partics, it appcars obvious that the court should Le
empowered to decide it nt &nce,

he above are some of the speculative notions I have st different tinves entertained npon
these subjects. 1 only enter upon or allude to them now, because these topics hinve Leen
fully dwelt upon in the copious and able minute of Sir Lrekine Perry, and were I wholly
silent rerarding them, it might appear that he and 1 differ more widely thon is really the
‘case. 1T it should be intended to eflect any radical change in the mode of sdninistering
justice in the Supreme Courts in Indis, it moay be expedicnt to consider such matters morn
fully, and to enter into details suitable to a’new system. At prerent L om not awure that
any such complete innovaticn is contemplnted-; and os some perrons might consider Meepe
iny elterations of the long established practice in the Supreme Courts equivalent to an
abolition of such practice, and as amounting in spirit to a partial abolition of thuse courts,
and to the tstab‘ishmeut of new tribunals, it may be doubted whether the Legislatiye
Council ean be competent to effect such alterntions under 3 & 4 Will, 4, ¢. 83, »s. 43
and 46, without the sanction of the authorities in England. -

The result of such mcasures as Sir Erskine Perry ndvocates, sndyas I lave alluded to in
this letter, would be, I fear, the annihilation of the bar st each Presidency, At all eventa,
counsel would seldom be employed in any csse. Consequently, judues might become
arbitrary, and by degrees, perbaps, professionally ignorant; and the due administration of
justice would depend much more than even at present is the caso in thil country, uptn the
~ ‘personal characters of those placed upon the bench.

I have, &e.

(signcd) 1. Ropcr.

To the llonourable C. I. Cameron, Honourable F. Millett, llonourable D. Liivit, and
Honyurable 2f, Dorraduile, Esqes., Law Commissioners.

Ilcnourable Sirs, .

We have the honour to state, in answer to your letter addressed to us, No. 13, of the
27th May 1843, that our opinions cn the consolidation of oflices in the Bupreme Court ut
this Presidency, end the amount of salaries, are contained in the minute of the Chicf
Justice, which'is annexed to this letter, and that his niinute may be considered ns emnlualy-
ing the opinions of the judges of this Presidency upun the changes which it would
desirable to introduce in the administrution of justice here, which on the cquity, ccilesinsticul
and udmirslty sides admits, we tlink, of great improtuncm,.uml _il alw susceptible of
improvement on the pl_cn‘or common law ljdc. Tle tunbld(’rﬂl:u_tll of these subjects
sppeared to ts to be so intimately (:nnnccted with the propused revision of the establish-
nicnt of the courts, that we need offer no epology for entering upon it in cur answer to the
letter which you did us the honour to address us. We regret that the absence of the
Chief Justice in the spring and summer of last year, snd the subrcquent pressure of busi-
ness in the court, have delayed for so long a time our reply to your communication,

We have, &c.

(signed) Lavrence Iecl.
Court House, J. I Grant,
13 February 1844, . W. Setun.
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MinuTte of the ChiefJ usti.ce.

Tuz amount of the emoluments of the principal officers of the court has been fixed with
reference 1o the emoluments derived from practice at the bar here, which are much higher
than at the other Presidencies. A barrister in the Supreme Court here, who has made any
advance in his profesbion, naturally looks to the receipt of a large Erofesgnonal income at an
early period. [t has been thought of late years by the udges to be desirable, if not essen-
tial 10 the due administration of justice, to obtain in the two principal offices of the court
0s at present constituted, viz. those of Master in Equity and Registrar, the assistance of
gentlemen of the bar in practice, and the salaries and emoluments of these higher officers
were fixed in the scheme contained, in the letter of the 14th September 1842, from the
judges of the Supreme Court at this Presidency to the honourable the President of the
Council of India in Council, on a liberal though a reduced scale, ‘proporuonute to the emolu-
ments of practising barristers in the court. The emoluments of one of these officers, the
registrar, are now wholly derived from his commission as administrator of intestate estates,
for which, s it has been before noticed in the judges’ letter, the court was not at any time
responsible.  These are not a burthen on the estate, and the charge on the parties interested
is preciscly the same as that which falls upon them under nqn-ofﬁctal nd:mmstratlops'. It
is, however, desirable, in my opinion, to lcssen this charge in both classes of administra-
tions, Upon the present plan of administering equity, the Master is in some mode a judge,
and his oflice is one at once of great importance aod of some dignity, 1f a vacancy occurred
in my tinie whilst this office was on its present footing, I should be very desirous of select-
ing I'Xr it amongst the barristers in practice, the best qualified for such an office of those who
would consent to take it. It wos with this feeling that a salary §o high as 4,000 Company’s
rupees per month was named in the scheme in conjunction with that office.  But it is to be
observed, that that was meant as the maximum which the judges should be empowered to
offer, and that it would be their duty to propose a smaller salary, if the smaller salary
would kecure the services of a barrister in practice well qualified for the office. Upon re-
considcration of this subject, I am disposed to think that a salary somewhat less than the
one proposed in the scheme referred to would enable the court to secure the services of one
so qualified. [t iv diflicult to say beforehand what salary would suffice ; but I think that a
salary of 3,600 Company’s rupces per month, or perbaps 3,000, would be sufficient to
induce the relinquishment, not of the first practice, but of a moderate practice at the bar.
In the scheme before referred to, the union of the taxing office with that of Master was
proposed. T hojudgel were not at that time apprized of the objections to this union which
were cntertained by the profession.  The taxation of costs, if delayed by the Master’s
uttention to the proper dutics of the Master's office, which would frequently happen, would
dclay the issuing of ecccution, to the serious injury of the suitor; and, therefore, this par-
ticular change was considered by the judzes as not desirable to be adopted. On the death
of Mr, Vaughan, the late taxing officer, the judges, with a view to accelerate the abolition
of the office of sworn clerk, would have urged Mr. O’Dowda to accept the offices vacant
Ly Nir. Vaughon's death, but for the objection that the appointment of Mr. O'Dowda
would have excluded the attornies wholly from the offices of the court. The judges were -
rcluctant to estublish such a precedent ; and the Chief Justice waited upon the honourable
the President of the Council for the purpose of laying before the Government the altera-
tion in their views, and, in a personar comimunication with him, stated the course which
the judges were desirous of pursuing, and informed him of the reasons by which they were
influenced. The President of the Council suggested, that the gentleman to be appointed
Mr. Vaughan's succeesor in the taxing oﬂice,:%ould be informed that his office was to be
held subject to any arrangements that might be eflected for consolidating offices and reduc-
ing the establishment of the cqurt, and that proposal was acquiesced in; and Mr. Ryan, .
who being properly qualified for the office, was selected for it amongst the attorneys of the
court, in conscquence of hia foss of the office of sealer, which was n%olished on Sir Edward
Ryan's resignntion of the office of Chief Justice, accepted the office on this distinct under-
standing. The reduction effected upon his appointment was to the extent of 9,000 Com-
pany’s rupces per anoum. This is the only instance in which any vacancy has occurred
since the date of the letter of September 1842, and although the judges then effected a
less reduction than they had hoped to do when they addressed that letter to the Govern-
ment, it must not thence be inferred, that their desire to effect all practicable reductions of
the cost of the establishment ot the earliest period, has suffered any abatement. The judges
have made no further eflort to reduce the fees of court, in consequence of the letter referred
to not having been replied to by the Government.  They are not officially acquainted with
the vicws of the Government relative to the proposal t{nt the Government :l:ould permit
the reduction of some part of the fees of court of which the Government are now the
recipients,

Having given this answer to the general inquirics contained in the letter of the Law Com-
missioners concerning the further reductions, or steps to further reductions, eflected or taken
since the date of the letter of September 1842, T proceed to consider some of the proposals
in that letter as to changes in the establishment orthe court.

1 am not sutliciently ucquaioted with the mode of transacting business in the office of the
Accountant-zeneral of the Last India Company, to form any opinion whether inconvenience
would result here from adopting the practice prevalent at Madras and Dombay. The
umount of business in the Supreme Courts at those Presidencies, and the amount of monies
in the hands of the accountant—general of those courts is, I believe, considerably less than

n
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in the SuEreme Court of this Presidency. The double machincry now in use scems to be
objectionable. The court must have an accountant: the Accountant-gencral of the Com-
pony, if he were the accountant of the court, would be subject to the general jurisdiction of
the court over him as its officer. This might be deemed inconvenient. It has been sug-
gested by the Master of our court, that the simplest course would Le to retain the office of
accountant on its present footing, and to nake the DBank of Dengal the bank of the court, in
like manner as the Bank of Lungland is the bank of the Court of Chancery. Upon this
subject, I expect to receive shortly a report of the Master, which shall be forwarded to you
as soon as it reaches me, 1 think there ia no necessity for retaining the offices both of
sheriff and deputy sheriff, and that the sherifl’s office should Le filled by a permanent
officer. That officer, though subject to the court, is not, strictly speaking, an officer of the
court ; and I know not to what office of the court the dUties of the sheriff could be assigned.
I see no reason why the office of sheriff should not be united to that of coroner. The
preseat coroner is not o lawyer by profession, but he is not by any nicans uninformed on the
subject of law; and I had lately submitted to me some vbservations of his on his own
court, and its legal functions, which showed that he had mastered that branch of the law;
and I have no doubt that a person of his intelligence and habits of study would readily
qualily himself to discharge the duties of shariff. la general, however, I think it would be
preferable to select a lawyer for the office. If this arrangement took effect, I thiok that all
process out of all courts within the local jurisdiction should be executed under one and the
same officer, and issue from one and the same office. Fewer abuses would prevail, and it
would be the cheapest mode of executing process. The charges of the oflice would, pro-
oably, be covered by a moderate poundage or fees.

Jt is necessary that I slioald preface my plan of reduction, as contained in this letter, by
a few remarks on establishments of officers in courts, when confined to their proper func-
tions, and on the union of judicial functions, or of functions the exercise of which has no
necessary connection with u court, with the proper functions of such officers.  The esta-
blishment needed for a court is that of officers having duties of a ministerial charncter to
discharge in the various stages of a_suit, as issuing the first process, sceing that it is in the
legal form, and has the proper vouchers of its genuineness, and issues under the prescribed
checks against abuse, recording its return, filing the proceedings as they go on, attending at
the hearing or trial, taking the evidence when essential, entering in pruper form the pro-
ceedings of the court, taking accounts and conducting inquiries of a protracted nature,
which would otherwise unnecessarily occupy the time of the court; and, if taken in court,
would materially enhance the expenses of a suit. When the forms of courts are simple,
these duties require no great degree of professional learning.  Where duties of o a‘udicin or
quasi judicial character are assigned to such officers, it is a defect in the system of adminise
tration of justice, which is generully owing to the necessity of some sych delegation, in con-
sequence of the pressure of business in courts. It scems to me that some of the maticrs
usually referred to the Master might either be decided in court without a reference, or be
decided by one of its own members sitting as a judge in chawmbers, 1t would make this
minute of undue length, if I were now to go into etails. I lLave, however, annexed to this
. minute some observations on the general improvements of the judicial system here which
will serve to illustrate my plan, Next, as to the delegation to the officers of the court of
duties not necessarily connected with & court. Of this kind in our court sre, first, the
official administration of the estates of intestates conferred by command of the Legisluture
of Great Dritain on an officer of the court, the ecclesiastical registrar. Next, the recciver
ship, which commonly falls on an officer of the court by the consent of the parties in a suit ;
but it is not of compulsory oblization on the partics to select an uflicer of the court fur such

urpose ; and, lastly, the official trusteeship lately created by an Act of the Indian Leise
ature. All the duties of these various officers are those of ordinary adwinistrators, ordinary
receivers and ordinary trustees, and they bave no necessary® reference to any suit whatever,
In my opinion, it would be the better course to retain the oflices, but to disconnect the person
discharging them from the court, and to transfer the appointment of him to the Government,
and to contine the court establishment to the officers really nccessary for the discharge of
the ministerial datics before mentioned. I think it is of importance that no offices should
exist 08 connected with the court which are of an udministrative character, and have no
necessary connection with proceedings in court. It creates false impressions, thut
oflicers are superintended in the discharge of such duties by the court, when they are not,
and cannot, from the very nature of the case, be so superintended. Should breaches of
trust or duty arise in the discharge of such sduiinistrative dutics, censure “’.Ol-l"-' fall uwpon
the court for that which it could not by any vigilance prevent; and,in short,in cascs whero
the court could not judicially interfere, even if it had knowledge of errors committed in the
discharge of such duties. 1 proceed now to state my views as o the estallishment of the
court, on the assumption that a uniform and simple form of procedure were sdopted in
the Supreme Court on its Ples, Ecclesiastical and Admiralty sides, and that the Lusincss on
the Equity side were conducted upon the rrinciplu contained in this minute, and in the
accompanying observations on the general refurmation of the system of equily as here
admimstered. L.

The office of Master could not be sbolished, but its dutics would be reduced in import-
ance and difficulty. The Master would have leisure for other dulie_l, and, I think, lh'c Lest
course to adopt would be to assizn duties which would intetfere os little s possible with Lus
attendance on inquiries in his own office.  This cilicer then would be Master, Accountant
and Equity Rezistrar, exccuting slso the dutics now perfrmed Ly the swemn ¢'!4sqk vnd
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ccglesiastical and admiralty registrars, at a salary of 3,000 Company's rupees pbr month,

or thercabouts,
The Prothonotary to be also Clerk of the Papers, Clerk of the Crown,
Sealer and Keeper of Itecords - - - - - - - 2,000 per month.
Taxinz Offlicer, Chief Clerk and sole oficer of Insolvent Court, and
to Le also Attorney for Paupers (this office should be ﬁl]e:i always
by an attorney) salary \ - - - - Company’s rupecs 1,800 per month.

It is possible that some other union than that suggested here might be found more con-
venient; but, I think, that all the necessary duties of the court, on all its sides, and of the
Insolvent Court, may be done by three principal officers, but not by less. The minor esta~
blishments of clerksto the judges, inferpreters and swearing officers do not, I think, admit
of reduction, except that, I'think, the salaries of the judges clerks might be reduced to 500
Company's rupees per month on future vacancies. . .

The duties of an official administrator are arduous, and it is an office of considerable
pecuniary responsibility. Such an officer should either be a lawyer, or he ‘should have
rcady access to professional advice; the administration of one estate, or of a few, may be
conducted, possibly, without a resort to legal gid; but in a multitude of such adminis-
trations, a multitude of dificult and embarrassing questions will arise. The charge of the
office is properly imposed on the estate, and the extent of it must, of course, be measured by
the difliculties and responsibilities of the office. In many countries, the state, by some
officer or officers, administers the estates of intestates. If it be deemed preferable that the
officiul administration of assets, the receivership and the official trusteeship, should remain®
connected with the court, it would be necessary to have one more officer than those named ;
Lut as his emoluments would be wholly derived from commissions, the charge to the state
would be the samne as in the plan now proposed by me, but a reduction of commissions
might tuke place to some extent. The result, in round numbers, of the reductions thus pro-
posed, would be about 60,000 Company's rupees per annum in salaries; and by a lower
commission, in the case of thg admimstration of assets, the emoluments of that officer
might be reduced, probably, to the extent of 20,000 Company’s rupees per annum ; but the
benefit of this reduction would accrue to the*parties whose estates are under the official
udministration, '

The Judges, Sir Edward Rlyan, Sir John Peter Grant and Sir Benjamin Malkin, fixed upon
four officers in their plan of t{le final arrangement of the principal offices of the court, as the
smallest number consistently with the efficiency of the court on its Xresent system of judi-
cuture. By disannexing the official administration, trusteeship and receivership from the
court, I think three principal officers would suffice, but not fewer under any system which
I conrider practicable. -1 Eave read Sir Erskine Perry’s plan attentively, with a view to the
rectification of my own views if erroneous. That plan proceeds upon the supposition, that
the judges at Bombay have not more than one-third of their time occupied. This may be
the core ut Bombay, but here it is not the case. At Calcutta, the terms are four of 28 days
ench,¢he sittings fdur of 14 days each at least, the criminal sessions out of term are three of
usunlly about 10 days eath ; it frequently happens here that the term business is not con-
cluded within the term, and that the sittings are not sulficient for the despatch of causes set
down; in that case the sittings are prolonged, and arguments are taken out of term, and it
must be remembered, that there are sittings.in chambers out of term throughout the year,
twice a week ; in addition, there is the work in chambers in preparing judgments, and con-.
sidering questions that have occupied the attention of the court in term. I am as little
fuvourable to a life of idleness any where as any one can be ; the weak state of my health
unfortunately somelimes disables me from attending to my business, but unless when -
nunc}\'rud and dizabled by illness;l give at present every portion of my tine to the duties of
my oflice,

The judges have frequently matters referred to them by the Government, who do them
the honour to take their opinions on leyislative changes, and the Law Commissioners com-
municote with thew ou such questions. The judges, as in duty bound, give their first atten-
tion to the buriness of the court, and it too frequently happens that they are forced to delay
answering the communications made to them in cousequence of the pressure of business.
Any plan that assumes that the judges here have time to transact any portion of the duties
performed by the officers of the court, except the judicial duties of the Rlaster, which would
not, when rightly managed and cowing on in the course of the suit, take up much more of
their time thanis given to the suit at prescat, would fail in its operation. It is always to be
lamented when a judzo is Toreed to 5we his whole time (o sitting jn court. It is his duty to
render himsclf as well quulified for the discharge of his duties as his powers will permit; it
i3 his duty to ]wrl‘ccl Lbimself in knowledge as far as he can. The eminent men who are
appointed ta fill the bighest judicial offices at home, fre uently regret their want of time to
kvv\)' up their reading. How much miore necessity is there here for some continuation of
studics, when it is considered that the judges here have to administer ecclesiastical, admi-
ralty, cquity and commeon law, sud the law of the Mahomedans and Hindoos, a more exten-
rve runge of jurisdiction than falls to any one court in England, except the courts of
wppellute jurisdiction perhaps, and that they are not, and cannot be selected from the
highest ranks in the |I1rufcm~'|un. For mf own part, | regret that I have not more time for
reading; 1 am in the habit of reading all the reyorls of all the courts in England, but I am
unal;lc to keep pace \\!lh the publicution of them. When the judges of this court were
applicd to, to take purt in the devisions of the small cause court, they rcadily consented, and
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expressed no other fear than that they should not have time to despatch that portion of the
busm_ess which it was desirable that a professional wan should despatch. In the vacation,
the time of one of the judges they thought might be constantly siven, in term und sittings
thev thought it would rarely be practicab%e. and this is still my settled opinion. °
To work efficiently the plan ruggested by Sir Enkine Petry, a judge should be & man
of the very highest powers, and Ppossess a very rare umon of goo:ly qua{ilies. This is easealial,
but even this would not ensure its success. It gives the judgze a decree of power which |
. v . o
think no judge ought to possess : even the power of saying whether a suit shall be instituted
in the first instance or not, since he is to say * whetber any matter appears to be in dispute ;"
and unless a judge were of the highest order of merit, the greatest errors would prevail in
the admiuistration of justice. Tiie proposal, that “ inwvery case the judze rhould decide on
the principles of law or equity arising out of facts, without reference to the form of suit,”
however specious and captivating, would often be found to work great injustice. 1le must
be quite certain that he has all the facts before him, otherwise he would adminiser equity
blindly and often erfoneousl{; facts nut before him would probably show that his decisiom
was jramal and unjust. The party would come to meet one demand, and the decision
would go against hitn because he had not prepared himself for a case not made knowa to
him; but if to avoid these evils, the canse be edjourned for the purpose of trying in facta
new cause, little is gained, [])erhaps nothing, and the natural consequence of the adoption of
the principle recommended, which has been often recommended, and us often upon conside-
ration rejected, would be uncertainty in the law, and a multiplication of suits, Having
.practised at the bar here, and bhaving had a large share of chamber practice, 1 know how
often causes are kept out of court by the opinions of counsel, and it is often lost sight of in
considering the advantage of an eflicient bar in the administration of justice, that & great deal
of litigation is checked by the opinions of counsel which wuuld vtherwise flow in upon a court.
The consequence of mixing systems of law and equity, of allowing a suit to be decided on
notions of natural justice or equity, and not upon the adopted system of municipal law, of
delegating large and discretionary gowers to judges, and of suffering a suit to be bronght in
one form, and with one aspect and object, and a decree to pass in 1t vpon some other stuta
of facts, or on the same facts, but to a different end, would be to introduce great uncertainty,
and to increase litigation, and it would be particularly objectionable in a place like Culcutta,
8 commercial community, with ramified interests closely connected witg the maritime and
commercial interests of England, and between which it bas bitherto been the policy and
object of the Guvernment to keep to as close a similnri{y of laws as the differeat state of
circunistances admits of. The system proposed by Sir Erskine Perry would work a sudden
and violent chanze. It does not edmit of gradual introduction.” Surely the preferabla
course, especially in a country like India, is to proceed by step» rctainiuinl far as it can
be done established systems, purging them of their defects, and establis ing on existing
foundations a reasonable and cheap and effective system, which may be worked by men,
such as they are, and which does not depend for its successful working vn the union of
qualities and powers which ore rarely found united. > .

Sir Erskine Perry proposes, that in the first stage of & ruit the party bringing it should
appear before the judge. This could not be done in a multitude of cuses where the partics
bringing the suit were not within the lacal jurisdiction of the court, and in many where it
could be done it would be most inconvenieng, Ifit should be suid they may sppear by
deputy, by agent or attorney, it should be reiuembered that the azent or stiorney is often
but imperfectly acquainted, ut the institution of the suit, with the facts of it. lle is ofica
wholly unacquainted with the grounds of defence even in an ulier stage of the suit, and the
principals, some inadvertently, and some by design, conceal wateriul fucts from the knowledge
of the attorney or azent. It may be requisite to file a plaint szuinst a party at & tine whea
it may be impossible to obtain a full knowledge of the case,even of the plaintifl, sull less of
that of the parties sued. To require the appearance, therefore, of the plaintiff or his agent
befora the judge at this eurly stage of the cauge for the purpose of seitling the suit, would be
in general ineffectual. I the appearunce be merely to enable the judge, scting as nfficer of
the court, to act the part of Erol’cusional adviser, and to record the proceedings in & technicul
or legal form, for some such form there must be, though of & simple charucter, it must Lo
remembered that the judge will then Lecome mized up with the party at an early staze of
the suit; may mistake the statements of the party, or furm an erroncous opinion of their
legal bearing, he may content himsell with such statement as the party gives, wnd tuke
nokteps to elicit a further statement ; if he do miore than this, he must silt and put scarching
questions, and either excite the jealousy and dislike of the suitor in that tﬂll{ stage, of
ivspire an equally unfortunate feeling, the feeling that the judge is bis friend, and has formed
a favourable opinion of his case, and thus raise the suspicion and jealously of the oppunent.
The case will either be prejudged in the mind of the judge, or will Le thought to Le so.
The systew is to be applicd not to simple demands of small amount ; Lut to ervery case of
complexity and difficulty which may be brought before a court.  What judze can possibly
be expected in such a case to form st once a tolerably correct judgment of the partics to Le
brought before the court, and of the mode most favoursble to the suitor in J:rmcculmg Liis
case ; this ia the business of the professional adviser, and requires care and frequent con-
ferences with the client, and is the subject of sniious coosideration. Lvery fuilure will be
imputed to the judge, and every suitor who Lrinzs & demand and fuils, wiil turn vpon his

Junrge and say, ¥ You misundenstood me; you did not franie my case as il shovld have Leen
tramed ; my case was never jroperly brovght before the tribunal, aud it ought to be hrard
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ancw.” A timid judge will yield to the deng-imdd; and if he have courage to refuse, it will be
| ied justice to cover his own blunders, . Lo

ﬁal{{f}:‘;rzu:nd?ﬂice{ is interposed between the. judge and the party, these mischiefs to a
great degree are avertel. There is no system so good as that which enables a ‘,P?"ty who
1,,.ugincf he has a well founded claim, to prefer it without the preyious s&mctlolt: o ; court,
sclecting his own professional adviser, in whom he has confidence, and to whom he may
make disclosures he would Le slow to make to an officer of the court or a judge, which
cnables him to select an advocate of integrity and skill: and no judgments are so likely to
be correct as those which areformed upon reflection after the case has been fully argued.

In the administration of justice, freedom from every restraint not imposed by the law, is
a8 necessary to the suitor and to his advisers as to the judge. . ]

Itison tﬁis principle that privileges are allowed to the advocate which would otherwise
be inadmissible. . : .

It applies to the suitor not only in the choice of his advisers, but in_the mode of pro-
secuting his suit. . i

Any interference of the court in these matters would destroy all confidence in ite

If the power of assigning an advocate to the party by the judge, not only without but
against his request, would create suspicion, what would be the effect of assiguing his
attorney? of his becoming the attorney himself? of his calling for disclosures that the suitor
was unwilling to make, and rejecting those upon which he relied 1

Could it have any other effect than to throw upon the judge all the accumulated respon-
sibilities of the professional character in all its grades, with all .the invidiousness which s,
attached to each . . .

Jgnorant parties in all countries, and in none more commonly than in this, are prone to
attribute the failure of their suits to the treachery of their professional advisers.

Their council is in the opposite interest. Their attorney has received a bribe.

The compluints of the corruption and partiality of the urbitrators, from their being brought
into more immediate contact with the parties, though judges of their own choosing, 1s

roverbiul,
F Similar charges and suspicions would be heaped upon the judge, who would have nothing
to vppose to them. .

III; would thus be deprived of ell respect and authority beyond what the process of his
court could command. .

Such = system could only be tolerated in an infant community, and not in one like this,
allied in all its interests with one in the highest state of civilization. .

1t is only by the conflict of independent views before an independent tvikunal, that truth or
justice cen be elicited. .

It is only by en intetmediate agency between the court and the suitor that these benefits
can be secured, and this agency cannot be complete unless it 'combines the exertions of
those most competent to the investigation of facts, and those best qualified to enforce their
legnl ponscquencese _ _ : '

This has been the system adopted in most civilized countries, aund is the only one which
has been devised by the ingenuity of men, by which, in spite of natural inequalities, the
powerful and the weak, the ictelligent and the ignorant, the bold and the timid, are enabled
to mcet on equal terms, on the arena of justicg. -

That it is not equally successful in removing the inequalites of fortune, is an infirmity
common to e}l human institutions, and no exemption from which can be presumed in favour
of that which is opposed to it. :

It is true, that every intermediate agency between the suitor and the court, is not only
nltended with expense, but with the introduction of a separate interest, not always in con-
formiity with thut of the suitor.¢ But this is, to a certain extent, unavoidable,and is the
necessary price by which alune any approach to freedom and equality can be secured to
opposite litigants, and us such, wherever that ubject can be obtained, will be willingly paid.
It docs not mppear that Sir Erskine Perry contemplates that the judge should, in fact,
become the sore professional adviser of the suitor; but it appears i{lat Sir Henry Roper
anticiputen thut such would be the result at Bowbay of the adoption of Sir Erskine
Perry’s plan, in consequence of the effect which Sir Ilenry Roper supposes that it
would have there on the interests of the bar and attorneys. In my opinion, the adop-
tion of Nir Erskine Perry’s plan would not produce that consequence at this Presidency.
1 will, however, consider the probable working of the system under either supposition.
I will take my examples from cases that have actually come before courts for decision,
I will first select the case of Few v. Guppy, a case of no particular complexity. In that
case, o vendor filed his bill in the Court of Chancery in England for a epecific performance
of u contruct of snle of real estate.  The vendee had been let into possession, and being in
purtnership with others, they had dealt with the property in the aflairs of their partnership
in u manner which it was said was injurious to the estate, and permanently diminished its
sulcable value; this was relied on by the plaintiff, not as the ground for compensation in
case it should avpear that no title to the premises could be made by the vendor, but as
evidence of & waner of poad title, and the ncceptance of the title such as it was. Now [
will assume, that the plaintitf in such a case had ne means of resort to professional aid, and
that the judze alone could furnish him with the wid pecessary to the institution of his suit
inits most sdvantigeons form, The plaintif would have but an imperfect notion of his
rights, but would resort, in the first instance, 1o the court, The judgze, supposing him to

v be
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be t\uick at ascertaining facts. and able to evolve them from the confused statement which
would probably be made to him, with his fuculties alive to guess at facts either studiously
concealed or omitted from inadvertence, and above all, having leisure to conduct this inves.
tigation, would et length become acquainted with all or the most materinl of the fucts of the
pfaintiﬂ"s case, Upon that, he wm?ld have to consider, first, whether a good title hud Veen
waived, if not, whether a, good title could be made, a question often of very considernbla
difficulty; upon that he must either decide rapidl{, qud, pechaps, ermnm‘u.-j\', or he must
teke time to consider it, bur decide it he wust, in his own wind, i thet carly stuge of the
cause, and ex parte, befure the suit can be iustituted, Let us suppose that he thinks o titla
can be made, and the suit proceeds on that supposition being prepared under his directions
in the proper form. At the hearing the defendant peing like tf:e plaintill, dnopa consilii,
would not have the means of showing that the judse had nistaken the luw, that he had over=
looked this authority or misunderstood that, but still he might, if he were an intellizent
person, bring certain facts to the judge’s knowledge or to his attention, which had l:cm
either unknown or not sufficiently attended to before. The judge, whom we will sup:
pose tu be honest enough to correct his error, which I believe to be no violent suppusition,
would dismiss the suit prepared under his own advice, and in the mode in which he had
prepared it. \Would this be likely to inspire confidence in a court, of to give satisfuction to
the public and the suitor? DBut suppose him to decide in favour of the plaintitl's claim,
would not the defendant declure that his case was prejudged before it wos heard ; and that
the plaintiff having first gained the ear of the judge, bad irrecoverably biussed lis mind
agaiust the defendant, Let us su;{ ose, on the other hand, that the judge had thought that
no case of title could be made. ould the Elnutiﬂ' be contented 2 lie would Limsclf be
unable to bring the question’ properly before the judge for want of legal knowledge; would
he be confideut of the infallilality of the judge? lle might have bought, under legul advice
whilst he had resort toit, that, as a good title, which the judge thought u bud one. What-
ever Lis dissatisfaction_he must acquiesce ; there would be no oppeul, and his suit would
then be jnstituted as for & compeusation, and in that suit other parti.s would have to be
included, and its termination would be protracted by questions in which he would Le uncon.
cerned. But, above all, it would pot be the species of redress at which he simed, and to
which he thought himself entitled. In like nianner, as in the preceding instance, new facts
or new views of them might, even under this aspect of the suit, bar his recovery or liniit it.
The decision would be subject to the same reflections us in the preceding instance.
Again, in such an aspect of the suit, not only would the plaintiffi’s ¢luim for compensation
have to be considered with the deductions, but the claims of the purtics liable to the plaina
tiff; to be adjusted inter se with ell the various questions arising out of purtnership trunss
actions, and to a certain extent these must be determined on in an early staze of the suit,
I will next consider the same case on the rupposition, that the plaintill hed the mcans of
access to professional aid in like mauner as he has at present. ﬁis attorney would collect
the facts irom him, would elicit those not originally commanicated, and would then lay his
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case before counsel, who would, after looking into the suthorities, and anxiously considering

the case on his’ own responsibility, advise a particular course of proctdure. The vesort
would then be to the judge. Now, in such a case, what would be his functions? Is lo to
be the mere scribe or entering clerk, to putin a legal form what the counsel directs to Le
done? g that likely to degrade the judge or not? But the barrister would insist on sceing
that the suit was rightly instituted, and that ‘his directions huad been complied with, and
his dewnand_would be reasonable end just. The judge then wuuld be subordinate to the
barrister. But if the judge is to exercise 8 judgwent Bie must then exawine into the case,
and review the opinion of counsel. Let »s suppose that he differs fiom the Larrister.  Does
it follow that the barrister is wrong? The putting on of judicial rubes works no mirncle;
if the man were ignorunt, or but little learved, or rush nnj precipitats in judgment, though
learned, or of an over-subtle sod refining habit of thought, these defects would not te
lessened by the mere assumption of the character of judge. Many barristers have justly a
higher professional churacter than some judges. The suitor woul pro!mbl{ be told by his
attorney that his suit was likely to be prejudiced by the fault of the judze. 1le would
withdraw his euit, and he would practically be denied access to the tnbunal of justice.
Bat supposing the suit to proceed, though instituted in & wode not approved of by the
suitor and his professional advisers, if success attends it, the paity who succerds is not
satisfied. It is not the remedy he sought, and to which he considers Linmelf eutitled. On
the other hand, the unsuccessful ﬂnny considers his case prejudged.  Dut what if the
defendent convinces the judge that the plaintifi' is not entitled to relief, or thou;h entitled
to some relief, is not enmleg to the specifie relicl claimed? What then would be thought?
In what a position would the judge be placed who had insisted on the suit being framed
upon bis view, and had resisted the remonstrances of the sutor agd his professional advisers.
\ghnt benefit is there to counterbalance all these serious enils? n the case now under
consideration, the savinz of a trilling part of the cost of & suit at the risk of increased litiga-
tion, and larger expense in its subsequent stapes, :

I will now nelect a case lately uoder the consideration of this court. On a scttlement
vpon a marriage treaty, the mother of the intended busband, having a considerable real and
personal estate, conveys, by one deed, to w hich the intended husband and wife are partics,
the real estate to trustces in trust fur bersell until the n.arriaze in fee ; upsn the mamiage
to herself fur life, remainder to the husband for hfe, or until be should be adjudged insclvent,
aod afier the death of the husband or that adjudication, to the wife for hfe, vsing words of
lhitation of & singular and ambizucus character; with cther liitations over. The pere
sonally was conveyed by another deed to the same trusices opon pearly similar trusts, b:ll:
274, 12 wl
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s 4 s were very unskilfully framed, and tle
with a '““a“""l.“f.é‘;ﬁ;";}f‘(ig' th]g‘::‘?fet:;?b‘;e:g means clea:,rr. The ma{riage took effect.
t'i'll‘::nll:;gsl;‘;;éh\eva.v:“:djudgcd insolvent in the mother’s life-time. A 1dlfv;‘:orce a mensd et
thore tock place between husband and ':ﬂfe. The mother died. Sh% 3 bprope:ity]lg her
son, who mrd to the assignee under his insolvency the amount of all the de és' and claimed
back the estate which the assignee bad claimed. The wife insisted that t es estates were
her's under the shifting clauses, Heor cla_:m was resisted by the !msband. ‘l.le ﬁlied her
Lill. The questions that arose were, did the settler mean an insolvency alter er own
dcu'lh or an insolvency at any time? \Yhat e(_fect had the cesser of the mt;.’.o vency? Did
the wie take any estate in possession immediately on the cesser, or was ?t ffl"e ?1 resulting
use and trust to the settler, and if so, m_whom was the present interest o she took %
present interest, was that subject to the jus mariti, and so the ?rnperty of the assignees?
and if 80, Liad she a claim for o settlement, and to what amount ! Now let us suppoile the
arties stripped of professional sid. Let us suppose the woman to become a'acq‘ual.lmte with
lncr richts ; she would necessarily be ignorant o the extent and actual staté of them. The
nssign.}es and husband would scarcely be wiser. They all, or some one”or more of them,
resort to the judge. In such a case how hazardous would be the position of the parties, A
judge unaided, would not, probably, on the mere view of tl_xe facts, unless he were singu-
{nrl; gifted with knowledge, diligence and patient investigation, discover on the first resort
the points on which the decision of the cause should turn. It is too much to say _that he
micht never discern them. It is the consequence of an argument at the bar sometimes to
direct the attention of the court to points which may have escaped the attention even of, -
counsel. A case clear on the first view of it, and in which the difficulties are concealed
frora view, would, in such & tribunal as that which Sir ErsKine Perry recommends, be
almost invariably decided on first impressions. A judge with no criticizing public, and few,
tave professional men, are competent critics of the decisions of a judge, would be in the
greatest danger of falling into & careless and hasty decision of cayges; and I should fear
that few could be found whom it would be safe to entrust, especially in a country like India,
under a system such as that which I am considering, with the discretionary and irrespon-~
sible powers with which it would entrust them,, : : , »

PrestnT EsTaABLISHMENT oF THE SurrREME COURT.

!
. Company's
4 Ru};ees.
Master, Accountant-general and Examiner in E uity of the Supreme i
Court, and Accountant-geueral of the Insolvent Court, Mr. Grant, per '
Bbnum L - - - - - . . o . . U 48,000
Protlpnotary, Clerk of the Papers, Clerk of the Crown and Sealer, Mr.
Ilolroyd "= - - - - = - - - - - - 26,000
Taxing Oficer, Chief Clerk of the Insolvent Court and Record Keeper, o
Mr. Ryan - - - - - - - - - - - - 19,200
Swarn C?erk and Receiver, Mr, O'Dowda - - . . . . 27,600
Lxaminer in the Insolvent Court, Common Assignee and Commissioner for
taking affidavits in Gaol, Mr, O'lanlon - - - - - - 9,000
Attorney for Paupers - - . . o o . _ 4,800
Three Judges® Clerks, at 700 rs. each - - - - - - - 25,200
1st loterpreter, Mr, Blaquiere* - < - - - - - - 9,800
4d Interpreter, Mr. Smi -9 = - - - - - - - 11,100
And bors. monthly for OficeRent - - - . ©° . . _ 600
Interpreter of Foreign European Languages and Tipstaff, Mr. Siret - - 2,160
Cryer, Mr, 1lilder = s = = = e . o . . 3,600
Allewance for Chopdars- - - . . . _ o _  _ 1,128
Two Interpreters to the Judges, at 3,600 each - - - - - - 7,200
Clerk to the Grand Jury, Mr. R. Swinhoe - - - - - - 800
Moulovee - - "= . o o o _ . . _ . 2 400
Fundits - - - - - - - - - ‘- - - 4'300‘
Moollahs - . . . o o O O _  _ - - 's08
Brabwine - .- . L . - bos
Company's s, 2,14,402

Osvservations on the system of Procedure in the Supreme Court of Judicature.

Tnr expenses of a conlested suit on the plea side of the Supreme Court of Judicatare
at this Presidency, properly conducted without needless outlay, and without errors in the
progress of it, do not materially, if they st all exceed the averaze cost of the trial of &
cause in the Superior Courts at Westminster, even where the witnesses are all resident in
the vicinity of those courts. Occasionally, the costs of a suit here will be found to be very
high, but when that occurs, 1t has been either owing to some blunder committed in the
manngement of the cause in its early slages, or to the expense of executing process at a
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distance, or to the necessity of having commissions to examine witnesses, or to the ex i i

of translatiuns, or to the union of one or more of these causes of expc;lse. These a:::: g?n(i:::lh:mh“.

special causes of expense occur here to a greater extent and with more frequency than in I'rosidency Towaa,
~ngland._ Where they do not occur, snd there is no extravarance incurred (which when  sememe—e—

it occurs 18 commonly by the direction of the parties) either in retaining an unnecessary

number of counsel, or in having unnecessary cunferences with them, or in paying them

unoecessary heavy fees, the cost of a contested suit on the plea side will, on an average, be

found, I believe, to be much about the same as that of an ordinary cause in the Supc'rior

Courts at Westminster. It occasionally happens, especially where natives are parties, and

the amount in dispute is large, that there is extravagance in the conduct of the suit in the

instances before enumerated, at the sugwestion of the parties, on whom, of course, this

unnecessary outiay (alls, whatever be the result of the cause. The fees to counsel and the

exé)ense of employing an attorney, constitute the principal portion of the expense of a suit,

I do not concur with Sir Erskine Perry in his objections to the system of gpecial pleading,

I do not think that that system is peculinrly eppropriate to the mixed tribunal of judze and

jury, and | think that the substance of the system of special pleading is well colculated

for a court constituted like the Snpreme Court of Judicature, It throws off the admitied

facts, brings prominently forward the disputed facts, prevents any uncertainty in either side

of the facts on which either side relies, and tends to produce speediness and certainty of

- decision and chenpness of trial. It is very much the mode in which any sensible man in

any domestic forum would apply himself to the settlement of any dispute referred to him
by the litigants, and has its origin in simple times, when a simple and natural mode of
procedure was not unlikely to prevail. The technicalities are of ufter growth, and not
many of them are necessary to be retained. The nicety of construction of the langzuar~e
of written pleadings is the cause of frequent embarrassment and expense, and nuy
remedied ; and it seems to be practicable to retain all the substautial part of the system of
special pleading with a}}its acknowledged ndvantages, and at the same tiwe to discard the
material inconveniences to which it has become subject. The most obvious defect, the
- expense of litigation on points foreign to the merits of the case, has its origin frequently
in the nicety, not to say subtlety, of the consjruction of language. Without meuning the
slightest reflection on the bar of this Presidency, to whose taleots, learning and honourable
conduct | am glad to bear an honest and a willing testimony, I must observe, that less
attention is puig here than in England to precision of statement in pleadings; from this
cause occasionally arises expense to the suitor, and a special demurrer is occasionally filed
which has no tendency to advance the real interests oF the client. The court, however,
has, I hope, effectually remedied this evil by a late expression of its intention for the future
with regard to the costs of special demurrers of this character. The expenscs of an equity
suit here, as in England, are very heavy; I know not that they are heavier here, but un-
doubtedly the expense is in many instances oppressive; they may be reduced in some
degree, and 1 trust that we shall succeed in effecting soon some reduction of them ; but
it seems to me that the defect is maiuly in the system, and that en equity suit ni:ns st
too much, and that it is scarcely possible to reduce within moderate limits of expense, or
a moderate compass of time, the conduct and duration of a regular suit in equity under
the present system, which suit aims at settling all the rights between all parties interested
to any extent in the subject-matter concerning which the present litigntion urises. In &
court constituted like the Supreme Court, where the same judges preside on all the sides
of the court, much may be done in the simplification, end improvement of & rystew of
equity which it has not hitherto been found practicalle to effect in England, ilcre the
same judges who decide all questions of common law, are al:o the judges in equity, and
there can exist no desire to retain jurisdiction on one side of the court in preference to the
other; whereas in England there is naturally a struggle for the retention of jurisdiction
wherever it has once attached. 1t would be diflicult to show that any peculiur made of
procedure is essential to the decision of eny questions that may arise under any cf the
various heads of jurisdiction possessed by the Supreme Court, and it would be obyvivusly
a great improvement to introduce in them a uniform mode of prucedure which might casily
be made to adapt itself to the particular system of laws to which it was applicd.

To illustrate this by an example. A man sues for a divorce frum his wile co the ground of
her adultery : and Le sues the adulterer for damages. As far as the proof of the adultery
is ‘toncerned, the evidence will probably be the same, and is often supported by the very
same witnesses. Oan the plea side of the court, the witoesses are produced ; give their evie
dence vivd voce; the judges observe their wnanner, and are alive to any thing that may
detract from the credit of their testimony. Oa the ecclesiastical side, befure the very sanse
judges, the whole course is changed ; they do not see the witnesses their evidence is pleaded ;
if oEjectious are made, these objections are by act in court; and a less satufactory and uiore
expensive mode of procedure is substitated, merely because the court is sitling ns a Court
Christian, and not a common law coutt. A suit for adultery no doubt is & suit of & wider
range than ecne for satisfaction in damages aZainst the adulterer; but it seems lo me that
one and the same suit seeking the double remedy, » divorce against the wife, and damnzes
acainst the adulterer, could in most instances be decided without inconvenience Ly & coort
like the ohe under consideration. Let us sclect another instance ; a suit on the Admiralty
side on & maritime contruct, exempli gratia & suit for wages by mariners. The joinder of
many plaintifs having not techoually & joint cause of activn, Lut & comwon daun in
respect of the same subject-watter syainst the same party or ies, would be in my
opinion an improvement in the eystem of common law ; theremiedics in rom, as the dc:m-
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i i d its release on eecurity, are casy ofi_ntrod_uctlon into a sait at law; why,
:ll;‘;?;,O:I:Ll:l;halﬁ’yngiﬁerence exist between {he trial of this claim and a claim for ;:-ag.es bylan
ordinary scrvant 7 These instances are merely specimens, and are arrtx\ongst. t‘fe first that
occur to me, and I use them mf;rely as !lluslrauons gf.my proposition, that a uniform cfo;zrse
of procedure is perfectly consistent with the administration of different systifms of law,
In considering the question of reform in the system of equity, it is requ}l}s:te to bear Lln mind
that a considerable part of its jurisdiction arises from efect_s of the common law, aus
from imperfect powers in courts of law, or from narrow and technical rules of law frequently
working injustice, and as the jurisdiction has sprung up from defect in the law, an amelio-
ration of the law supplies a remedy, and jusuifies the extinction of the jurisdiction. In
some few instances equitable remgdies are engraﬂ.eql by statutes in the common law; in
some few instances the courts of law have made_ the rigour of the system of: la_w _be_nd to
the system of equitable principles, and where this has been fully done, the Jurns@ncuon of
equity in such instances has rarely been resorted to subsequently. In some few instances,
powers once exercised by courts of law have gone out of use. In all cases which fall under
any of these heads, the remedy is plain, correct the law ; enlarge the powers of the court
on its plea or law side, the jurisdiction of the equity side becomes then unnecessary, and
may be abolished. For example. A chose in action is not assignable at law, except in
rpecial cases; make it assignalle, and give the assiznee his remedy at law. The like
observution applies to all possibilities and contingent interests; and sales of expectancies
and reversions should be permitted without the interference of the court of equity, save in
cases of actual fraud. X court of equity on equitable grounds restrains the parties from
procceding to a trial, or from taking out execution, or stays waste to prevent irreparable
damage, and so forth. In none of those instances is there reafly any necessity for a resort
to the court on its equity side in the nature of the thing. That the judges are not con-
versant with equity cannot be predicated, for they are the equity judges on the equity side
of the court. A court of law anciently restrained waste; and g account, now disused
in courts of law, may be rendered as complete a remedy there as in equity, with proper
machinery, :

Dy nnr{!tcrntion, eflected on these principlgs, the resort of suitors to the equity side of
the court would become much less frequent than it is at present; but whatever scope is
allowed to the operation of these principles, a large portion of matters will still rewain
subject to e uitaﬂle jurisdiction, and therefore it is necessary to consider how far the
practice may lbe simplificd, 80 a3 to relieve it from its principal burthens,

The jurisdiction in equity may be divided into—
1st, Purcly equitable.

2dly, Concurrgnt. . ) .
3dly. Legal, but administered in equity.

With respect to the first, where the principles of equity are ascertained, and have in effect
becope a species of law, there is no reason why they should be administered by a separate
tribunal, and why they should not be transferred to a court of law. Then the anomaly of
the same rights being enforced by one tribunal, and defeated by another, would be got rid of,
and courts of equity would be relieved from a variety of matters, in which they in effect
excrcise & legal jurisdiction under another name. .

2dly. Where the jurisdiction is concurrent, each would in some cases admit of improve-
ment by & mutual transfer of their -powers, so as to render each independent of the other.
This has been done in a few mstances, as for instance, by enabling a court of law to issue
commissions to examine witnesses, and to entertain questions of interpleader, Another mode
i which it might be done, would be by enabling courts of equity 1o try issues; and at law
to give a discovery by directing the examination of the parties. If, however, evidence were to
be received vivik vore in ell cases on all sides of the court, this larger improvenient would
render it unnecessary to introduce the partial amendment before referred to.

3dly. Where the jurisdiction is legal, but administered in equity, as is the case with
a=connt, administration of assets, Kc. it is of little consequence wliether it be retained or
not, s the machinery must be retained, whatever be its denvmination ; this, however, might
admit of some simplification. To pursue the above subjects more in detail under ditfirent
heads of jurisdiction in equity.

Acecident and Mistake.

Reliel on these grounds mizht be given at law, as for instance, an action on =2 Jost
bill of exchange, giving indemuity, This principle Las been applied by admitting an ation
on @ lost, bond or deed with an excuse for profert. -The relief against forfeitures and
penalties might also be extended, us in the case of arrears of rent.

Mistakes 1n instruments might be corrected at law as in equity.

Specific Performance.

This niight, 10 & consideruble extent, Le effccted at law. The principle is applicd when
a verdict for damages is piven, reducible upon performance. .

There seems to be no objection upon principle to the prosecution of an action at law upon
an egreement for the purchase of real estate, claiming in the alternative a performance of the
sgreement or damages, and to a conditional assessment of damages with an option in the
plautll’ to claim the specific nerformance, 1fa question ariso as Lo Utle, it scems to e

tiat
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_Master, unless the investigation were one of a protracted charucter, The examination of \yie iy 1Le

parties at law would be the substitute for a discovery in eid of a suit at Jaw, where a ground
was laid for a discovery on summary application to the law court. ’

Trusts

Should remain subject to the jurisdiction in equity. A summary process would, in
most instances, suffice, whether the object were simply an account, or the construction of
an instrument,

Dower and Partition.

The junsdiction in equity being grounded on imperfection of powers in courts of law,
there seens to be no ground for its retention. If retained, however, the process should ba
summary, as it is in partition in the Supreme Court by one of its rulcs.

Account. ,

Unless the question involved the execution of a trust, there is no reason why resort
should be had to equity, the machinery on any side of the court being capable of applica-
tion on all its sides.

Infants and Lunatics.

L .
The jurisdiction should be summary, and in the latter case without the expense of a com-
mission, and the court itsclf summoning before it all necessary witnesses.

. Summary Jurjsdiction.

The institution of a“regular suit is the great expense in equity as in the ecclesinstical
courts. [ thiok that a summary procedure might in most cases be instituted, as it has in
some intances in the ecclesiastical and admiralty courts. It is alrendy exercised in bank-
ruptey without inconvenience ; it is given bykeveral statutes, as in the case of infant trus-
tees. DBy substituting summery proceeding for full proceeding and a regular suit, by the
substitution of vivi voce evidence for written testimony, by rendering & cross bill unneces-
sary by the examination of partics, now resorted to in some instances after decree, Ly
adopting with extensions the practice lately introduced at law of calling for admissions,
and by other modes of simplification, the burthensome character of & suit in equity might
be destroyed, and the resort to that branch of jurisdiction, when necessary, would not be
impeded, if not prevented altogether by a dread of the expense and protracted litigation
to which an‘equity snit now gives rise. I will conclude these observations by observing
that for & considerable part, and I doubt not the most valuable part of those relating to
equity, I am indebted to Sir Henry Seton, between whose views as to the reform olg the
‘system of equity and my own, I am glad to observe no material differenca. “

13 February 1844.  (sigoed) Lawrencs Pecl

From T. R. Davidson, Esq; Oﬁiéiating. Secretary to the Governmeat of India,
" to Secretaries tg the Governments of Bengal (No. 29); Tort 8t, George
(No. 44) ; and Bombay (No. 45); dated 22 June.IBH.

Sir, _

I ax directed by the Governor-general in Council to forward to you the
accompanying printed copies of a Report by the Indian Law Commissioners, dated
the 15th February last, with its enclosures, on the Civil Judicature in the
Presidency towns, and to request that, with permission of the
you will distributé the same among the authoritics of the Presi-
dency, and forward, for the consideration of the Supreme Government, the

" opinions they may form, in particular those of the Judges of the Supreme Court,
with the sentiments of his in Council on the scveral recommenda.

tions of the Law Commissioners.

' I have, &c.
(signed) 7. R. Davidson,
Fort William, , Oficiating Sceretary to the Government
22 June 1644. . of India,

2 14 ' (No. 15.)

Previderey Towoa,

in Cons,
l!ﬂum 1844
Na. 9.

Home Department.
Legnlative,
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(No15.) .. : ble the G
. dian Law Commissioners to the Right Honourable the Governor-
From the In Iagcncral of India in Council ; dated 25 July 1844.

Rizht honourable Sir, o

Wmct’ reference to our Report dated the 15tl§ Febrpary 1844, upon Judicature
in the Presidency Towns, and to the papers printed in the Appex}dlx ther?t(_), we
have the honour to submit to you a .Suppl'ement to the Appeqdlg, containing a
minute laid before the Governor in Council of Bombay, by Sir Erskine Perry,
Puisne Justice of the Supremte Court at that Presidency. As this paper is
supplementary to the minute of Sir Lrskine Perry, .contamed_m thc_a Appendlx,
and refers to the other papers in the Appendix in which that minute is discussed,
and ably vindicates the system of judicial procedure recommended in our
Report, we have thought it proper to print it mn its present form, to complete the
subject We have, &c.

(signed)  C. H. Cameron.
Indian Law Commission, | - D. Elott.
25 July 1344. | o e

SUPPLEMENT TO APPENDIX.

]

From Sir Erskine Perry, Puisne Justice of the Supreme Court, Bomba{).l 1o the Honourable
the Governor 1n Council, &c. &e. &c.; dated Malcompait, 22 May 1844.

Honourable Sir,

I uave the honour to call your attention to a late Report of the Law Commission, dated
15 February 1844, and to the discussion contained in the Appendix thereto, with the view of
raising the question as to the expediency of establishing in Bombay a civil court on the
principles indicated by the Law Cimmissioners.

2. {t hus been long felt and acknowledged by those who have paid most attention to the

interests of Dritish India, that one of the most valuable boons which it lies within the com-
petence of Government to confer upon this vast country, consists in the establishment of a
rational intelligible system of law, founded upon the fixed principles which enter more or
less glistinctly into-every scheme of jurisprudence, and adapted to the habits and customs
of the diflerent classes of the community. Such a system to be sdministered on simple
rules of procedure, and with all the sanctions which experience has pointed out as appro-
priate for securing judicial purity and aptitude, may be safely affirmed to be the most potent
instrument which a conquering nation possesses for securing the confidence and preserving
the alleginnce of its conquered subjects,
. 3. Nevertheless exceedingly little has been done hitherto towards this desirable end ; and
in the two systems of law dispensed by the British in India, namely, by the Supreme Courts
ot the Presidencies, and by the Company’s courts in the mofussil, there appear to be defects
of such magnitude and importance, us to render either of them incapable of rendering that
scrvice to the community whicle is predicable of a rational well-constructed code.. -

4. The chief defect in the mofussil system appears to be, the absence of any established
law gources, from which a clear rule can be deduced on any occasion that may arise.
Except in the simple cases that are provided for by the Regulations, I cannot well conceive
what course & mofussil judge adopts towards ascertaining the rule to be applied in any
doubtful question. The few treatises. which are translated into English will carry a law
student but a very little way, and the published reports would appear to show that on every
lutiicate point a mass of conflicting opinions is sure to be elicited from the Shastries, The
Regulutions express that, in the cases not there provided for, the decision is to be according
to equity and good conscience alone. °

8. But what is equity when used in this vague sense ? It is the notion of right, of just,
of propricty, which the judge, upon hearing the facts, adopts. Itisa notion that, in the
absence of any standard to refer it to or muthority to correct it by, must necessarily vary
with every judge, just as wuch as the length of their respective feet, to avail myself of the
illustration of Selden. An educated Englishman may study the rinciples of jurisprudence
either in an English law Library, or in the literature of the [Foman and Rome-derived
systems, and unﬁoubtedly a8 well-grounded knowledge in one or other of the only {wo
li‘g'sl:‘;n: l‘l:_::l hav; pre:rlailed in civilized Europe, may render the dispensation of Jaw accord-

o ity and rood consei i : i i : i
ﬂulhol‘it?f iny o Ewﬁm“:\ :l:tét;c: on eosier task ; but still, as neither of these systems is of

either of them contain the norma o rd to which a
mutunl reference can be made, rstanda

6. FOI‘ l]l(’ic reasons, Bl‘ld fl'Olll lhe l’eCEiV .« . . .
iev X P ed opinion that prevails (owing very much, [
believe, to the high authority {rom whom it emanated, Sir Thomas Muurg), that eminent

judici.;l
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judicial qualities are much less needed from civil servants than zcal and ability in revenue On Civil Judicas
matters, the legal system of the mofussil would scem to contain no germs from which a ture in 1he

rational scientific corpus of law can be eliminated.

. 7. English law, on the other hand, presents an immense arscnal from which the lecal
ln?ulro_:r can furnish himself with weapons. The careful record of cases upoa every doubt-
ful point, which some hundreds of years have accumulated, affords a * precedent on the
file,” or a rule to be deduced by una.log‘y, in every case that arises; and the judge in
delivering such a rule is seen, not to be following :{n

will, but to be administering the language of the law as ordained by a superior authority.
The mode in which this system is applied however, the delay, vexation and expense whic
have to be encountered before the decision of the court is obtainable, the technicalities
which g0 often interpose to prevent that decision proceeding on the merits of the case, and
the impossibility of making the rationale of such results (it rationala there be) intellizible
to a nation of foreigners, all these combined make the English system of law in its pre-
sent form, even less capable than the mofussil system of rendering thosa services to the
community which, as above indicated, a sound corpus juris is capable of affording.

8. But it should be observed, that, between the defects noted in the Supreme Court and
mofussil systems, there is an essential or necessary distinction ; for, wherens in the latter
the defect indicated is inherent, and not capable of remedy, except by the institution of s
body of pasitive law, in the former the evil is merely accidental, and is capable of extirpa-
tion without injury to the substantial fabric. In other words, the mofussil courts may be
said to dispense 8 system of law deficient in substantive enactments, and as to which
meither judge nor suitor knows where to seek for an authoritative exposition of the rule;
but the law, such as it i3, is dispensed for the most part in & simple and expeditious
manner, The Supreme Courts, on the other hand, are the organs of n complets body of
Jjurisprudence, and their decisions proceed on vouchable and vouched authorities, which are
open to all to consult; but the mode of administering the law is as costly, complicated and
dilatory, as the natural system of the mofussil is otherwise.

9. Now it is obvious, that if these evils of procedure were obviated, and simple rules of
practice adopted in the Supreme Court, a complete system of jurispradence would Le at
work approaching to the character of a science, containing full information and discussions
as to every title of the law, the principles of which would be easily intellizible to the world
st large, and which would be capable of ensy extension beyond the limits of the Presidency,
whtfe.never the Legislature shoukf think fit to add to the body of actual law prevailing in the
‘mofussil. ‘

10, Such seems to be the view entertained by the Law Commission, ns evinced in their
late and in preceding Reports. The simplification of English procedure, therefore, is the
problem to which all tﬁose should address themselves who scek to benefit the Indian

. community in their legal relations and exigencies. . .

11, The Law Commission have addressed themselves to this subject, by treating of the
fundamental distinction in English practice between the administratior, of law snd equity,
and as the rigid distinction between these two is a favourite “idol of the tribe® with
English lawyers, the Commission have shown at considerable length, and, as I conceive,
with complete success, that this peculiarity® in the administration of justice, frauzht as it
is with so much of the delay and expease alluded to above, is most easily 10 Lo abolished
in the case of the Supreme Courts in India. Sir Lawrence Pecl has camried out these
views still further (App. p. 70) by indicating in detail how several of the distinct Lranches
of equity could at once be placed within the jurisdiction of a court of law.

12. The Jlaw Commission having thus got rid of one fruitful branch of vexation and
expense in English procedure, go on to point out a uniform mode in which sll facts in dis-
pute between litizant parties should be brought before the court. * Rules of property,”
soys Sir William Blackstone, *“ rules of evidence and rules of interpretation, in Loth courts,
are or should be exactly the same; both ought to adopt the best, or both must ccase to be
courts of justice.”—3 éomm. 434. Dut if this canon is spplicable to courts of law and
equity when sitting apart and comﬂoncd of different individuuls, how much more forcilly
must it apply to a tribunal to which, by an effort of the mind, four or fire diffcrent clia-
racters must be sttributed at every sitting of the court, and ia all of which churacters
different rules of law, different rules of evidence, and diffcrent modes of secking out the
truth are recognized as the governing doctrine, The mode proposed by the Law Commis-
sion to elicit the matter in controversy in every suit is to bring the litigant partics into the
presence of the judze at the earlicst possib riod, and to take down from their lips,
assisted by their [ezal advisers, the matters of fact on which the dispute in law ariscs, or
the matters of fact on which the parties are at issue amongst themselves.

13. In & communication which I bad the honour of msking to the Law Commission in
Jurie 1843, 1 had previously urged the adoption of e similar system, indoced thereto by
observing, on the one hand, the extreme expense and delay of the prevailing prucedure,
by whir_E, on the common law side, a disputed claim of above 330 rupees cannot dc‘cll,dtd

withoul

® The administration of law and equity by different courts is peculiar te England, for although a
similar distinctivn existed at Rome noder the termn “ jus cinle”™ and * jus bonorarium,” these Lranclas
of the law were oot administered by dilferent judges.  The Prrtor bath gave (dabat)actions which were
of e tivil law, and decreed (dicelat) interdicts nnii(othu equitable remedics.

272,
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ture in the dishonest or vindictive opponent may protract the sait for 10 or 15 years; and, on the

other hand, by observing the facility, the cheapness and satisfaction to suitors with which
claims under 330 rupees were disposed of in t?\e small cause court by a procedure similar
in its main features to the system proposed. :

14, The plan of procedure thus alluded to has been subjected to a minute and elaborate
criticism by Sir Lawrence Peel, and has received from that distinguished person (expressin
ot the same time the sentiments of the other two judges at Caleutta) unqualified dlsappré;-
bation. It is evident, therefore, that the arguments alTeged by him deserve the most careful
altention, not only on account of the high authority from which they emanate, but because
they will be seen to be entertained by men to whom the reproach so often urged against our
comuion profession of reluctance to aid the cause of law reform, which none but lawyers
are ordinarily competent to meddle with, can in no respect be made. . y

15. But before I proceed to notice in detail Sir Lawrence Peel’s objections, I will, for
the purpose of s:_mph&ving the point under discussion, advert to a confusion with whicl; the
r‘:lcstlon is complicated respecting the meaning of the ambiguous term “ equity,” and I will
then recapitulate very shortly the system of procedure proposed. '

16, According to the cloudy notion which prevails in the world at large as.to the mean-
ing of equity in its technical application, a notion from which even lawyers are not always
free, the term denotes something higher and better than law, tmnscenginu' it in its rantr)r
and founded, not like law generally, on the commands of the supreme anthority in the St ate'
but on'the non obstante power attributed to some particular functionary of deciding e
according to his views of geuum et bonum. 1t is true that equity, on its first appea Snce i
the oglz two countries (Rome and England) where it has been nown of as solr)x{):thl:l?lncz'm
tinguished from law, assumed a form 1n great degree corresponding to the above noti : ler
the same historical ground can be discovered for 1ts origin in either country. - Th s eivi
of Rome, with its limited range of ideas, its cumbrous machinery for th’;. trans?'e{'u;fﬂm{e
pcrt{l, and its superstitious adEerence to symbolic forms, although all-sufficient fo hing
and half barbarous horde, was found wholly incommensurate with the wants and oximoncios
of a growing civilized people, and hence the power assumed by the P. t: l? :ggeni::.les
through and remedying the harsh enactments “of the civil law w)i;s fc'melc.l33 bon h_rea n
5{:ng n:;nl;l:lll;:f ;?.Efmlln :lhe c;yiling necessity of the case. The very sam:pior?aptl!th:i: nof
I ingland, with its rugged’ feud s ‘ i
:::;;‘l {ief::lm?ns engendé’re}c}l_ I'Jy commerce gand thesgrgg:::assm:l? .st:(c)i:ﬂl el?t':e,dil: :]?xlfl];o:zp{):
: our own history; and the stubbornness of our common 1 f i
resisting the attempts to break thr i O e e
g e siemplto bk throngh he saron rmelas s iy luried by e
17. But those whq conceive that the dispensin, oI:ver whi ﬁthnw' ormissiof, p. 44,
cquity first assumed in Rome and England &ntinuge to be th;cd' e ngsgi_onorarzqm e
ench system, most grievously err. I the former country, it wa istinguishing attribute of
able that the Preetor should lay down a special rule for {;a.ch was Fooln found to be intoler-
the vhim or capricd of the moment, and accordingly a disti fat:'thc“ ar case, according to
law was goon established by the perpetual edict i'?n{: whi hnc oy o cauity or honoty
iq l(lllrze lrllllrodt:]ced ag any other new law, So also in Engllcanc;] e&;nzgﬁf: sen: froxlp o
~kind (well condensed in the o Y n sefse o) man
bt conieed n he she s of o) s, o ek on e iy
Just as precise and positive in its princ;plel as com’;non l‘}tw yts alva c?ll‘ne to be established
with are, for the most part, different, being those which the omm lhe subjects it deos
principles or the defective machinery of its courts c‘?mmou B o e
cases brought before a court of eqt;?t the equity .wg.s e o o e
discretion as the common law judge inyt'hose cgs:zsy J:ulge ‘;m(l;?eds e litle upon arbitrary
sults his booke, and upplies his powers of ratiocination to dissorer the ro cach of them con-
cascs by his predecessors, and each holds h_oc nrf eq cil iscover the rale applied in similar
whea discovered. 1t is true that equity lalgwl sﬁnsegzgreyl stringently bound by euch rules
equity judges; and therefore it follows, that new rul Y grown, out of the decisions of
them as the occasion arises; but the sa:ne kl:u s are frou time {o time laid down by
mon law. Such is the system of English 'Il.x?'nu (l“l Y T apghcabl‘e e o
introduced as it were and establishe F the J“ 'hlzﬁml encc;.b Lord Holt, by a single decision,
rerivs of decisions, way be said to have " ﬂhW of bailments, Lord Mansfield, by a
NolunF‘hum und [lardwicke did no more IF reated the commercial law of England, Lords
Ia}v. The most complete similitude exi?t‘seqltlggr:(l'mn thlf sbove great judges for common
f‘-‘ct‘pt for the unC_OutE phraseology, the dep:!.rtmem'.m.f"= i "it?een b fepayeim, -
aw and equity, might be much Letser distieuidh of civil law, which is now divided by
18, It may be expedient in a highl nolilﬁ ed into common-law law and equity law.
between difierent tribunals the various {uwftl:lt:“ m-llgi' civilized community, to parcel out
{hn exposition of wills and enforcement of Jth on which litigation is hkelx to anse : thus,
e committed to one court; trusts ¢ matriage contract or domestic relations may
brenches of contract and enf » becounts and questions on partnership to another;
what eceurs in England. ©Q rcement of simple jura in personam to a third ; and this is
centrated in one cgurt, l;a\-in: the m'hgr hand, ell these different jurisdictions 'may be con-
all its various functions rﬂ'ec?utﬁ pl:os::;t& machinery and reqte s powers for dischargiog

Ilut what is contended for and m&{it'ltained e l!’htlm e with the Supreme Courts in India.

I"'onounct"d by the court, whether it be e “fm cither of these o the ruls which is

Cowmous’ Court (in which not even the‘ _coqrtaf 13‘? tion exicte) equitg. ot
L vowinal distinction exists), or whether it be one
Supreme

Presidency Towns,
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Supreme Court, the rule, I repeat, lo be laid down, is, the substantive law of the land
irrespective of any nominal distinction into common-law law or equity law.

19. The above is conceived to be a true though a succinct explanation of the relative
meanings of law and e?uity, but whether it be theoretically correct or not, it is undoubted]
the practical account of the mode in which questions, whether of law or equity, are dispom_’i
of by the judEe, by which it will be seen that the same definite atiributes and fixed
character may be predicated of each,and are recognized as belonsing to each respectively.

20. This being 8o, it is submitted, that in all cases, but more especially in those where
the functions of law and equity are centred in one court, the mode of bringing the facts in con-
troversy before the court should be the same. \Whatever has been scen in expericnce to be
an effectual instrument towards eliciting the truth, shquld be adopted in all casca where the

-truth is a matter of research. If, therefore, the vivh voce examination of partics in open
court has been found more effectual than examination upon interrogatories in a close room,
and in the absence of the judge and of the parties, there is no doubt a3 to which of thess
two should be adopted us the general rule. If, aguin, the advantazes which equity prac-
tice presents, by subjecting the parties in the suit to full disclosure and discovery of all they
know, are so great as almost wholly to counterbulance the defective mode “of eliciting
the truth by interrogatories, experience and reasoning evidently suggest that these two potent
modes of ascertaining the facts should be combined, and that the inferior and contrudictory
processes should be abandoned.  If, lastly, it has been found by expericnce that the preat
portion of the delay, vexation and expense, which attend litigation in the technical procedurcs
devised by practitioners under the Lnglish and Rome-bred systems,® are owing to the mass
‘of written pleadings and various agencies which are interposed between the suitors and the
court, it seems woat desirable that a recurrence to first principles should be made, and that

. every facility should be afforded to suitors of communicating with the judge in open court,

without the intervention of legal agency, except when the asiistance of professionu! learning

and acuteness is required. : .

. 21. The following three articles therefore form the basis of the system of procedure which
I ventured to propose, and which the Law Commission also adopt as the rules of pructice

for their proposed new court. o c

1st. Vivi voce examination of witnesses ns the general rule.

2d. Examination of parties to the suit.

3d. Appearance of parties befors the judge in the first instance, and orul pleadings
~° under the autIl)mrity of the Court.t ' '

22. [ now apply myself to Sir Lawrence Peel’s objections. To the two first propositians
I do not understand that any objection is made, It would scem, therefore, that all the
judges of the Supreme Court at Calcutta concur in recommending these great improvements
in procedure. dir Henry Roper is elso of opinion (App. p. 81.), that the first rule should
be adopted, and I do not conceive that he objects to the second; he also thinks it
feasible, that the pleadings should be framed under the supervisance of an officer of the
court. . ' .

.o : : * .
23. The objections of Sir Lawrence Peel, therefore, apFly to the third 1Eoint onlplviz._
] t

to oral pleadings, and the appearance of the parties before the judge. Neither of these
propositions is very distinctly combated in terms, but I take them to be tacitly involved gn
sy o ¢ S B } . the

* ]t seems to Le cunceived by some, that by adopting what s termed “ sununary procedure,” a greag
portivn of tl.e existing evils of equity practice may be got rid of; Sir Lawrince Peel sppenss ta incline
2o this siew.—App. p. 71. . But it must not be forgotlen, that summury procedurs is aho technical,
and that sll the same caures are at work tu make it jost as dilalory, expensive and counter to the
interests uf suitors, as so-called regular procedure, In Lhe cootipentsl systems, from which summary
procedure hes been taken, a form; of proceeding exists, called * summarissimum,” intended to pruvide
for cuses of pressing emergency, Lut it seerns Lhat practitioners contrive to meke this n.oct summary
proceeding occasionally last 20 years,—See Voo Ssvigay’s Necht des Besitzes, p.653, 0 od,

I} see by a late Athenzum, that the King of Prusain s ropusing to introduce orsl pleadings
into the German couits, in order to coirect tha same ¢vils which wa are encountering in Englah
procedure, S -

+ The Law Commission, in reference to the views expreased In my minote oo special pleadiog, have
stuted a stronger dissent of opinion theo § conceive o exist between us,  Ja that minute, 1 descriled
the course of pleading in equity, and pointed cot and oljected Lo the Decensary delay und expeme
which it occasioned. DBut in order to prevent §t being supposed Lthat these objeciions grew vut of &
Ligutted preference for the system in which I bad been myself educated, I weat oo to deprecate spucial
pleadiog equally strongly, as tle geoers! form of proccdure.  Dut, unquestionatly, 1 do not st a'l
distent from the use tiich tLe Law Cummisslon pro 1o make of ceriain of the rulis of special
pleading, which have been found eflective in practice, sud undoultedly, so far as the * rules of plesding
_are conjormable o the Jogical operations of tbe mind in tbe logical management of u dispute,” (s
Sir H, Koeper's Minute), tkey not only should pot be, bul canpol Le departed from iu any scntific
systenr. L concrive, however, that il written pleadings are sboliabed, nod, with them, tLe grester part
ot the techpicalitics with which written pleadings are sccompanicd, it is & misnomer to arply the
designation of special pleading to a new system, in which only a few of is rulcs sre adopted.  The
system of special pleading, properly so calied, 1 cintinue to lisk wlolly inspplicatle to india; itis
Jmmt imps srille, from Lhe circuustances of the country, that » race of men Lie rpecial plinders,
whose natural Lalitat seems the teaple, should feviish io this ccuttry, and fr @ the somarks of 2
L. Deel, [ abuuid gather that the Statute of Ceavpleader in as much a ¢oad letier at Caliutta a0t e
at Bomutay, -

=2, K 2 ¢
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the following propositions, which I conceive to be the pith of the cbjections urged by Sir
Yp .. .

L. 1lsf,cl’i'llﬂ lan proposed is not applicable to Calcutta, because it throws additional duties

he judues, and their tima is already fully occu ied.—p- 64, .
upon e ] N equ ; i iti be found, and even the high
2d. The pﬂm I'CT:II'L’B a judze of higher qualities than can be founc, ; even the highest

qualifications would not be suflicient to ensure success, because such judge would have too
'h OWCT.~—P. 635. .

m%"d I uity \\l?ould be administered blindly and erroneously, because 't'he judge would not

be certain that all the facts were before him.~-1bid. ] . oo

4th. Decisions would go against one of the parties by surprise, or if adjournment were
made 1o enable him to meet the fagts of the case brought against him, nothing would be
gained {?v the new plan.—‘lbiq. . iy ’ -f .

sth. Uncertainty would be introduced into the law, and, consequently, increase of litiga-
tion.—Ibid. . . :

oth. The latter result would also flow from the abolition of opinion business.

ath. Both the latter results conjointly from decisions proceeding * on notions of natural
justico or equity, and not upon the adopted system of mumc:lgal law.”—p. 65, .

gth, Variance would be introduced between the law of England, and that prevailing at
Calcutta.~Ibid. ' L : :

oth, The system introduces a violent change, and does not enable the preferable course
of introducing improvements by steps.~-1bid. - - o

10th, Various objections to the appearance of parties before the judge in -the first
instance, founded on the difficulty of the operations to be performed by him, and the odium'
he will be exposed to.—p. 63, et seq. . # ‘ :

24, Now, undoubtedly, a formidable list of specious objections is here presented, and if
only one-half of them is well founded, it were undoubtedly wiser * stare super antiquas vias,”
and to reject the proposal et once. Dut upon examination, I think it will be found that the
ireater and substantial portion of these objections may be resolved into two propositions;

‘irst, the proposed plan will introduce “misdecision, and consequently uncertainty into
the law, Sccond, the plan gives the judge too much power. Of these in their order :

25. Firet, us to misdecision. This class of ‘objections proceeds upon two assumptions;
1st, That the proposed procedure will not bring the facts in each case to the notice of the
court; 2d, That upon the facts so brought, the judge will decide on erbitrary notions of
justice end equity, and not on the substantive law of the land. Now, the first assumption
18 & fuir hypothesis to be made; the question is as to a new system of procedure, and it is
& complete answer to it if it can be shown that it will fail in eliciting: the facts necessary
for a decision, all that can be required in such an hypothesis is to bring forward sufficient
arguments to support it. Dut the second assumption is eltogether untenable and gratuitous,
No changa is proposed to be made in the substantive law of the land, bat only in the mode
in which the controversies of suitors are to be brought forward, in order to have that law
applicd to them. There is nothing, therefore, whatever in the premises to warrant the con-
clusicn, that judges will decide more erroneously in one mode than in the other ; indeed,
it is clear to deu.xonstration that the decision will proceed in every case according to the
Earhcuh}r judge’s knowledge of the English law, and his powers of applying it to the facts laid

cfure him. Itis difficult, therefore, to account for the appearance of this argument in the
discussion, except by supgosm a momentary confusion of the rules'of procedure with the
substantive law of the land, and by referring to the equivocal ‘meaning of the term equity,
both ot" which points have been discussed above. - ' : S Ty

28, The first nssumption, therefore, is all that needs to be noticed, viz. that natural pro=
cedure will not bring out the facts. But what arguments have been brought forward by
Sir L. P’eel to warrant this sssumption? Not one; and it is evident that, in a speculative
inquiry, the autharity of no maw (and I have much pleasure in seizing the opportunity to
state how hlghly_l_esteem the authority of Sir Lawrence Peel), can establish a proposition,.
except 60 far as it is supported by solid arguizent. To me it appears that the great advan-
;Jnges of the scheme consist in its aptitude to admit of all facts In issue between the parties
e:.illnsgi ;c&t;letly Prqught before the court, n.nd'that it is directly calculated to obviate those

le existing system, by which essential facts are so often shat out, aud by which so
many decisions puss irrespective of the merits of the case. - Every practitioner’s memory will
furnish him with innumerable cases at the assizes, where the parties, through a mistake of
lllu:u-Ll plcndk-r, or negligence of their attorney, have been what is called * turned round on the
pleudings,” or put out of court br a failure to prove & notice or signature, and the volumes

of reported cases are equally full of decisions where the interest of the suitors have been

concluded for ev . . . °
0({_ |:n c‘:i 1:. or ever on soiue blunder or other of their legal ndnsers,_nnd wholly mesPecuve

27. Dut specific instances are brought forward to show how ill the
the purties before the court, and orat pleadin
stances, ordinarily, take more hol
them somewhat minutely.
cuse decided at Calcutta,
respecting real estate
scttlement,

23, Now it may be observed menerall
rmall minority of the total number of L{
In the majority of cascs, say five out

¢t

personal appearance of
dings, would work in practice ; and as such in-
d of the mind than abstract reasoning, it is well to examine
The cases referred to are Few v.Guppy, and an anonymous
.. The first was a question of specific performance of a contract
; in the latter a construction had to be put on an ill-worded marriage

of cases of this description, that they form but a
e legal controversies which arise in the community.
of six (sce App. p. 61), in which recourse is had to
courts



INDIAN LAW COMMISSIONERS. 77

courts of law, the resistance of the defendant is founded, either on want of means, or in the
desire 1o stave off the claim for a time by reliance on * the law's delay.” With respect to
such cases, I apprehend that it can hardly be disputed that too great facility cannot be
atforded to plaintiffs to enforce their legal claims, and that no evil can be incurred ; but, on
the contrary, great advantages to public morality, by withdrawing from dishonest or tricksy
defendants, all opportunity of defeating their opponents by chicanery. This class of cases,
therefore, presents no ditficulty as to their beillg disposed of in the first instance, by the
appearance of the parties before the judge, without any preliminary expense; so far, theres
fore, a great advantage is gained for the majority of cases, and of honest suitors, Thcre
remains the remaining portion of cascs above noted ; namely, that portion in which some
disputed question of law or fact requires to be decided by the court.

20. Now it is evident that this class of cascs is divisible into those where the parties are
wealthy enough to avail themselves of the assistance of counsel, and into those where they
are not. In the latter of these cases, according to the system proposed, the onus would, un-
doubtedly, be thrown upon the judge of lending its assistance to the quasi-panper partics
(for if actual paupers, they would have the assistance of Government), and of eliciting frum
them the actual'question, This might be a disagreeable office for the judge, but I cannot
see in it_any thing but a benefit to the public. It is true, that in wuch cases the court, in
the absence of any forensic advocacy on either side, would often fail in discovering points
material to the issue, points which the parties themselves might be Llind to, and the law
delivered would be frequently inferior in Wunlily to what it would have been, afler hearing
all that legal acuteness and industry could suggest. DBut the same observation is equally
ttue of every system that exists, or that can be conceived. P'roof of all the fucts reluting to
u given case, and bringing tabear all the law epplicable to such fucts through the orguns of
the greatest intellects which the legal profession can afford, are two operalions necessarily
demanding great time and expense. And to expect that two paupers, contending for a hovel
on the common, will have their case equally solemnly and well decided with a cuse Like that
of Lord Scarborough v, Lumley, where many thousands & year was depending, were to
expect an impossibility., . An approgimation to this result is attained by every approuch
made towards simplig(ing and generalizing the substantive body of the law itsell; bLut in
the meantime, and indeed at sll times, the most important desideratum for poor suitors is,
that their legal disputes should be determined by the judges of the land as speedily as
possible, and with as little destruction as may be of their only capital, time, even at the
risk of the occasionsl misdecision which summary procedure necessarily, but not exclu-
sively, involves. . - S : L.

. 80, With respect to the class of cases where a doubtful question arises, and where the

arties are in a condition to avail themselves of legal mssistance, very little need be said.
The eminent advantage of such assistance is so obvious, that no one would fuil to avail hinr-
self of it when within his reach, if his rights or possessions becamd the subject of legal
discussion. .Sir Lawrence Peel is not at issue with me on this point. e does not con-
ceive that the adoption of a simple system of procedure would supersede the employment
of counsel, at all events at Calcutta, but it ia evident that what is true,of Calcutia in this
respect is true of all the world, for the principles at. work are those of human niture,
Allgzugb, therefore, Sir Lawrence Peel argues Lﬁe uestion in one view, as if counsel would
not be employed in difficult cases, as that view is neither his nor mine, 1 need not consider
it further in this place.®, ~ - .- ... - :

31. To apply &e above observations to the cascs, Few v, Guppy, and the ancnymous
- one at Calcutta, Ifthey belonged to the pauper class, which appurently they did not, they
would have to be placed by the judge in & train for decision, and to Le decided according
to the best lights of his legal information and natural calmclty. That they would Lo vccas
sionally ill-decided, is to say no more than that man is fallible; Lut that I.I'ue{ would receive
8 Jess share of pttention, or of anxiety on the part of I.he.jutjge to be right, than similar
cases now meet with in England or in India, there scems no renson whatever for supposing,
If, on the contrary, the cases were such as enabled the employment of counscl, the conduct
of the suit, or litis-contestation would be accowpanied with sll the sssistance, which pro-
fessional advocacy is now capable of affording to suitors, with the additional advantage of
secnring to the latter an inderonity ageinst any damage, which, under the jmesent systcm,
he is so frequently exposed to by mistakes fullen inta during the interlocutory procecdings
in the suit. o o
. 32, The assumption, therefore, that the natural mode of procedure will nat enable the
facts of ench case to be brought before the court, appeurs to we to be warranted ncither
by the arguments brought forward, nor by the two cases cited, and consequently all the
olject.iom which involve this assumption as sn enthymeme, full to the ground.

33. The second main objection is, that the plan‘will place too much power in tlo lum::t

® I entertain, indeed, & strong conviction that the existence of @ simple sysem of procedure would
open a much wider field for foreraic talent and employment than st present.  Tha elicitation of vuth
amidst corficting stateruents, the clear expusition of principles frvm circunmtances ® imuersed in
natler,” und the logical reasoning required 10 bring these principles within the rules of the Liw, are
optrutions that will be s0 immeasurably better eonducied by men trained fa Jogal science rid contro-
veny at the bar, than by the common berd of mankiod, that it seems to ue clear Lheir services can
never Le dispensed with.  And if so, all that money pow spent in uselisas procedure, will forra & Jarper
fund for their employment.

272. K] .
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: i i myself to the evils of attributing undefined
of the Judge. No'.: :]r;) Slle';?iﬂzlieaﬂ:;grft};:: an{l although [ conceive that Mr. Bentham
;:responmli ed:%?:f;ly far injthe surveillance he proposes to exercise over judges (whom,

ot suy. fian treats little better thaun pickpockets), 1 confess that I should be
truth to say, he (;‘Lf[? ;eistintr checks over their discretionary power diminished. But it
o ure :;er:: {h‘;t ln?iiax is the last country where any apprchension on this score needs
:(}:E;f: l;:sntermined. The judges of the Supr®ne Courts have very little of the moral support
which judges in England derive from the influential classes of society. ;[‘Sley do r;ot oru(;
a part of, and have no connection whatever with, the local goyemn_le;t_ 0 & ﬁ country, an
they are occasionally placed in something 'hke direct conflict wit lt:t egf ?xercxge a
Jecided and direct control over the governiag classes of the commu'mhy,_w o have been
said by a very high aathority ® occdsionally *“to confuse power and rig i‘. in a manner in
which” nobody confuses them at howe,” and such control, howevet lightly or tempe‘rateiy
administered, can scarcely prove otherwise than alling, The Eubhc prltlass re dl_es_sents
the intercsts of the executive classes almost exclusively, and .t‘erefore as a _lliipu_al
motives to the tendency of a public press genera'lly. to keep a rigid look out for judicial
peccadillocs. The bar, lastly, either irom local circumstances, or the absence of that easy
gredation to the bench which occurs with the bar in England, have little of that esprit de
corps which distinzuishes the profession at home; and, from their connexions with clients,
with the governing classes, and with the press, they are more prone to concur n an
carpings and cavils at judicial authority, than to support it even in its due exercise by their
moral Jnfluence. These circumstances  may not be prejudicial in their result to the public
interest, however annoying occasionally o the judge personally (and Sir James Mackin-
tosh alludes to them feelingly more than once), but most undoubtedly they afford potent
ganctions against any undue exercise of power. ) .

34. The specific case pointed out by Sir L. Peel (App. p. 65), as giving greater power
than that which njudEe ought to possess, consists in the power t’i,ttnbuted to him of decid-
ing “ whether a swit shall be instituted in the first instance or not.” But, with deference, it
appears to me that this power is no greater than what the judge possesses, and most fre-
quently excrcises at present. If a plaintiffapples for a writ, and fails to persuade the judge,
either by himsclf or his counsel, that he has gst a cause of action, I can see no greater exer.
tion of power in a refusal of the writ, than is displayed under the present system when the judge
nonsuits the plaintiff, equally, after hearing his own view of the case as urged by his advocate.
An arbitrary abuse of this power has been checked hitherto by the publicity of proceedings,
by the license of speech in counsel, by the power of the party to bring forward his case
agein and egain, and by appeal; to say nothing of the other motives influencing every
judze more or less strongly, love of reputation, Tove of justice, fondness for the art, &c.
[hese checks have proved amply sufficient hitherto to Erevent wanton misdecision; they
would exist with equaf force in the eystem’ proposed, and the only innovation is, that the

wer would be exercised without the parties being required to expend 1,200 rupees to
ring their case into court. ’

35. The other gbjections, not included in the above two propositions, are of a minor -
charfcter. If the plan is not applicable to Calcutta, because the time of the judges is
alrcady fully occupied, it would Ee a misplaced economy on the part of 'Government to
withhold from the community a sufficient number of courts, by which law might be
administered at one-tenth of the present expense on the common law side, see App. p. 53,
and at & still greater ratio of diminution, both of time and expense on the equity side.

36, But there need be no additional expense to Government, for it appears to me, I con-
fess, that the system which prevails in India for the Judges of the Bupreme Courts to sit
conjointly at Jle trials of matters of fact, is warranted neither by principle nor by the
home practice, which in all other matters has been so servilely followed. All trials of fact
in England (with the exception of the nearly obeolete trial at bar), are tried before a single
judge, whether at equity, or at Nisi Prius, or in criminal sessions, Another exception indeed
exists in the'case of trinls before country gentlemen at quarter sessions, but this is so con-
fessedly the worst tribunal in England, that it can hardly efford an example for the Supreme
Courts in India. 1fthen a recurrence to English practice were made by the latter courts,
there would probably be quite sufficient time for the Calcutta judges to get through all the
cases that would arise on the new sgstem, singly in the first 1nstance, and conjointly as a
court of appeal, from the decision of any one of the three judzes. This last advantage is
wanting to the Presidencies of Madras and Bombay, but it3s a deficiency in & judicial
s?slom so greatly to be deplored, that I cannot help supposing that, at some time or other,
the Government will supply it. And what leads me more strongly to this conclusion, is the
fuct, that the appointment of a third judge would add little or nothing to the expenditure
now made, as it would supersede the necessity of employing non-professional judges at the
retlg scssions and court of requests, and so commit the whole judicial business of the

'residency to its legally educated and responsible judges.

37. The objection as to the inability to introduce the scheme proposed gradually ami

without violent change, has becn so completely anticipated by the cautious provisions of the
Law Commission, that it is unnecessary to notice it further.

38. I have thas sutisfactorily to m?
o

has & 0 own mind, snd after & most careful perusal of Sic
Lawrence Peel's minute, disposed

the various objections which he biings against oral
pleadings,

® Sir Benjumin Malkin.  Letter to Guvernor of Siucapore, on the Government Records.
]
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pleadings, and the appearance of the parties in the first instance before the judge. But I
cannot be blind to the inclination we all have to regard cne's own arguments with com-
placency, and to undervalue those of one’s opponent. I think it very probable, thercfore,
tbat on a question of this kind, the reasoning which I conceive to be ultogether untenable,
may appear to others of overwhelming force, or at sll events equally epecious with thut
which 1 have urged, I therefore address myself to the practical proposition which [ men-
tioned in my first paragraph. o

39. It wiﬁ be seen that the question at issue 1s, as to the results which may be predicted
from the employment of a new eystem. It isin great degree, therefore, n question of pro-
plecy. But there is this distinction between me and my opponents, and this great advan-
tage on my side, that 1 am asble at every stage of the inquiry to point at the successful
operation of a system in practice, conducted upon thes principles 1 contend for. In the
small cause court at Bombay, the pleadings are conducted under the superintendence of
an officer of the court; and tie parties are examinable at each stage of J; inquiry, The
result of the first rule 1s, that during the three years and upwards that I have had a seat upen
the bench, I never witnessed the decision of a cause vpon any other ground than the merits,
The result of the second rule is, that in every case where conflicting testimony occurs, the
immense advantage obtained by the power of sifling the parties themsclves, cnubles the
judge to form a much clearer and more satisfactory conclusion than in any other mode
m which disputed facts are brought before the court, The result of the two rules com-
bined is, decision of guits at one-tenth of the ordinary expenditure, and u satisfaction to
suitors with the mode in which their cases are dispored of, that I do not spprchend aiises

on Jitigation on other sides of the court. It mppears to me, therefore, that Dombay
offers peculiar advantages for making an experiment of the species of court proposcd by
the Law Commission. There seems to be & desire on the part of the community that the
powers of the court should be extended, and the memorial gately presented to Government
with a prayer to this effect, was supported by the recommendation both, of Sir llenry
Roper and myself, when Government did us the honour of consulting us. The Dombay
judges have time upon their hands which might be devoted to the new court, and if the
court of requests werc left as it is for the present, the experiment might be mada without a
single rupee of additional expenditure. Nor yould eny violent change be at all introduced.
The smarl cause court would remain the exclusive court for suits under 350 rupees only;
for all other causes, it would be at the opticn of plaintiffs to take them there or not, sn
we may be quite sure that the acuteness of mankind to discover their own_intercsts, would
soon ascertain whether the fears prognosticated by Sir L. Peel were imaginary or not, 1f
the scheme did nut work well, it would Le abandched at once ; if the public, on the other
hend, found it to accord with their interests, the disputed problem is solved.,

40. 1 have not had an opportunity of commuuicating with the Chicf Justice on this sug-
gestion, a8 I am writing this puper at the llills, but as I am propasing a scheme uhicﬁ)
undoubledly throws more court business upon the judges than herctofore, I think it ont
fair to him to state, that I am perfectly willing to undertake the eole sittings of the smnall
cause court, 50 as to allow of'all the causes decided by me (on which an,jr_ dificulty may
arise), (o go up on appeal to the Chief Justice, as a sort of Chancello®? This is thaonly
method in which I can suggest 10 myself the formation of an efficient court of appeal, where
there are only two judges, and although the arrangement would place the puirne judge in a
more subordinate post than he st presens fills, [ am quite ready to submit to this infinitesimal
loss of dignity, and to the extra work contemplated, for the sake of the public benefit, which
I anticipate from the experiment. . ' ,

41. I have only, finally, to apologiza for the wide range and controversial tone which this
paper has necessarily assumed, and to observe, that my justification consists solely in the
opinion I entertain, that the questions here discussed, buve & much wider range than the
narrow Jimits of Bombay.

) . [ have, ke.

| (signed)  E. Perry.

. (NO. 38-) T .

From I.R. Daridson, Esq, Officiating Secretary to the Government of India,
to Secretaries to the Governments of Bengal (No. 38); Fort St. George.
(No. 56) ; and Bombay (No. 57); dated 3 August 1844,

Sir,

Ix continuation of my letter, No. 29,® dated be 22d June last, I am dirccted
by the Governor-geperal in Council, to forward to you the accompanying printed
copy of a Supplement to Appendix of the Report of the Indian Law Commis-
sioncrs therewith forwarded, dated the 15th February 1844,

1 have, &c.
(signed) T I8 Ducidson,
Fort William, Officiating Secrctary to the Goveroment
3 August 1844, of India.
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No. 1435.)
From tgm Under Secretary to the Government of Bengal, to I\ . Davidson,

Lsq., Officiating Secrctary to the Government of India, Home Department ;
dated 12 September 1844,

Str, _ o »

In compliance with the requisition conveyed by yourletter (No. 38), dated the
3d ultimo, I am directed by the Honourable the Deputy-governor of Bengal to
tronsmit, for the information of the Supreme Government, the accompanying
copies of lettcrs noted on the margin,* relative to the Report of the Indian Law
Commissioners on Civil Judicature in the Presidency Towns. -

2d. The opinion of the Sudder Doard of Revenue will be submitted when

i d.
receive I Bave, &e.
(signed) A. Turnbull,
Fort William, ) Under Secretary to the Government

12 Scptember 1844. B of Bengal.

From C. W. Brietzcke, and Russomey Dutt, Esqrs., Cémmissioners of the Court
of Requests, to F. J. Halliday, Esq., Secretary to the Government of Bengal,
Judicial Department ; dated 31 July 1844. -~ | a

Sir, o : '

W have the honour to acknowledge the receipt of a letter No. 1094), from
Mr. Under Secretary Turnbull, dated thé 8th instant, forwarding copy of a Report
from the Indian Law Commissioners, dated 15 February 1844, with a revised
draft Act for establishing a court of subordinate civil jurisdiction in the city of
Calcutta, and copies of a minute by Sir Erskine Perry, a letter from Sir Henry
Roper, and a letter from the judges of the Supreme Court, with a minute of Sir
Lawrence Deel annexed, and requesting our opinion thereon. -

2. We have perused these important documents with feelings of great
interest, and shall not hesitate to report our sentiments candidly on the subjects
which they embrace. : S . -

3. The advantages of the administration of justide by one system of courts,
witly one uniform, cheap and easy procedure, and the practice of vivd voce
examination of the parties in the suit, are undeniable, but any new scheme which
may be necessary to be substituted in lieu of the one in force for years, and with
the workings of which the people are habituated, requires, we think, serious con-
sideration and caution. : : :

4. In whatever advantageous light the establishment of a subordinate court
of civil jurisdiction, with one uniform system of procedure in common for all
description of causes, such as generally come at present before the Supreme
Court in its common law side, and the court of requests, respectively (for the sake
of brevity, we shall denominate the first, * intricate cause,” and the second,
* simple cause”) according to the revised draft Act now submitted by the Indian
Law Commissioners, may appear in theory, we feel assured that its practical
utility, in all respects, will be very doubtful. In a tribunal which will be required

to hear and adjudicate daily upwards of 200 ** simple causes,” and also causes of

small amount generally, an intricate, cumbrous and dilatory procedure, and we
must confess that the procedure prescribed in the draft Act, though less dilatory
und cxpensive, and more efficacious than the existing procedure of the Supreme
Court, still appears to us intricate, cumbrous and dilatory, as respects those
descriptions cf causcs, is more likely to defeat the ends of justice than to facilitate
its administration.  What, in our opinion is highly desirable in such a court is,
that its procedure be simple and easy; its judges be able (at least in small cause
sils) to communicate with and understand freely, and without any intervention,
plaintiff, dcfendaqt and witntss ; and that it may be reached easily by all classes
of suitors. And in case it should be found necessary to establish two separate

courts

* From Comimissioners Court of R H i
No. 1867, dated 93d uliimo, T::rth klncl‘:g::i':s' Gited an July 3844; from Regitirar o Sudder Court
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courts for the adjudication of causes, of small and large amount, the jurisdiction
of each court, we think, should be clearly defined.

5. Having premiscd thus much, we shall proceed to offer such obscrvations
on the different sections of the draft Act for the new court, as may appear to us
necessary to elucidate our views.

6. We regret that we differ somewhatén opinion with the Indian Law Com-
missioners in two of the most fundamental points upon which this Act is bascd,
and also in some minor points, as far as they are applicable to the * simple causcs™
and causes of small amount generally; and we regret this the more because our
opinions, we believe, do not coincide with those of the most enlightened jurists.

7. The points of difference we allude to are—First, The ipstitution of nll
suits on an ex-parte examination of the plaintiff before one of the judges, who is
to be at liberty to grant summeons, or reject the application at his discretion ; and,
secondly, the application of one uniform system of written procedure in common
to all description of intricate and * simple causes” for large and small amount.

8. We are by no means admirers of the system of previous examination of
the plaintiff, nor of allowing process to. be issued without some deposit of
institution fee by him.

9. On the first head, we think, in ' simple causes” suits, as well as small
amount cause suits generally, such a procedure will not only be dilatory, but
highly unsatisfactory, andin some instances injurious to suitors.

10. It would not be out of place to mention here a remarkable fact, which
often occurs in the court of requests. A defendant in a suit against whom a
verdict -may have been pronounced, sometimes honestly, and somctimes
designedly, supposes himself aggrieved. He presents a petition to the commis.
sioners praying a summary reconsideration of the case, and is told that his prayer
cannot be complied with summarily; btit he may, in conformity to the rules of
the court, institute a cross suit for a rehearing, after depositing the amount of
debt. and costs decreed against him. He does so; and if upon the sccond
investigation the former decree is confirmed, and his cross suit dismissed, he
invariably says to the commissioners, *“ you have directed me to institute this
suit, and how can you now dismiss it, and cause a heavy loss to me by costat”
Now, when such is the impression in cases like this, what wil] be the impression
and feeling of the suitor on a verdict being pronounced against him, in a suit,
the institution of which in a manner has been previously sanctioned by the court.
And in the same mapner a suitor will be very much iissatisﬁql on being sum.
marily and abruptly dismisscd, merely because the commissioncr who hold3 the
pre-examination upon a summary ex parte inquiry, should be of opinion that there
was no cause of action. It is not an unfrequent occurrence in the court of
requests, that the plaintiff in the opening of his case, either by rcason of ignorance
or timidity, is unable to state it so clearly as to satisfy the commissioner that
there was a good cause of action ; but the defendant, on being interrozated, either
at once confesses judgment, or admits that there was once a cause of action,
but it is now voided by subsequent or other matter,

11. Nay, more, it happens daily that some cases must neccssarily be heard
ex parte. The plaintiff appears and proves the service of the summons and the
attachment, either at the defendant’s house or personally. 1le then procceds to
call his witnesses, and to produce his books; these are all carefully examined
and cross-examined. Doubts arise in the mind of the sitting commissioner as to
the justice of the claim ; perhaps a material witness is absent from Calcutta,
whose presence would clear up the matter. The plaintiff is thercfore directed to
issue out a second attachment against the defendant, with a view to bring him
before the court to plead, returnable in one month, and to produce the witness
he requires. On the defendant appearing, and being confronted with the witncss,
he instantly confesses judgment, and prays for time to pay the dcbt by instal-
ments. Neither can we omit staling here, that on bLearing both partics and
cxamining their witnesses, it sometimces turns out that the plainti's claim has
ll:fsen liquidated in full, and that really he bad none at the peried of instituting

is suit.

12. These facts indicate, we think, one thing, the eatreme difficulty of con-
ducting correctly a pre-examination of the plaintiff’s claim, and the impossibility
of obtaining all particulare, 60 as to enable the most acute judge to say whether
a good cause of action exists. Indecd, in whatever light we view this sulject,
it appears Lo us fraught with serious objcctions.
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13. On the second head, we think the system of allowing suits_ to 1.)9 instj.
tuted without deposit of some costs, would encourage fraudulent_ litigation, ang
be oppressive to honest men, without an equivalent chance of renpbursement_ of
the cxpenses of judicial establishment by a levy of a fee against the losing
party. Our letter, dated 10th September 1840, conveys fully our views upon
this subject, which subsequent experiance has rather strenr:‘;ther}ed; and as they
so fully coincide with those recorded by the honourable H. T. Prinsep, in a minute
datcd 17th September 1842, we have taken the liberty to copy 1t in the margin *

14. We are therefore of opinion that, at least in all small cause suits, plain.
tiffs should be allowed to obtgin process without any previous Inquiry, cr any
other restraint than the deposit of an institution fee, and that it should be a fixed
rate of per centage upon the sum sued for.

15. The minor points of difference alluded to by us are,

Ist. The strict application of one uniform procedure to all description

of causcs; and,
2dly. Presence of a jury. .

16. Section 10 treats on the manner of commencing suits, and sections 11, -
12 and 13, on pleadinzs. The plaint is to be reduced in writing, and we presume
the pleadings also. Such procedure, we fear, will be dilatory, perplexing and
vexatious to, and in many instances out of the reach of the small amount cause
suitors generally, and the business of the court will fall into arrear, unless a large
number of commissioners were appointed to keep pace with it. 'We apprchend,
however, that the latter arrangement will not only be expensive, but incon-
venicnt. We are therefore of opinion, that no written plaint or pleading in
detail should be required from the small amount cause suitors generally, but that
they should be all oral, and the result only, and not the details, should be noted
down by the presiding commissioner, or an officer of the court under his imme-
diate direction. : \

17. Under sections 8 and 9, provision is made for a jury, but ¢ their verdict
shall only be for the information of the conscience of the court.” We do not
anticipate any beneficial result from this imperfect provision. Generally speaking,
a jury in a civil case, we think, makes the machinery of justice unnecessarily
cumbersome and unwieldy.

18. In rcfecrence to the appointment of the commissioners of the new
court, alluded to in the 2d, 3d and 4th sections, we observe the following note
appénded at the bottom of page 4 to the Law Commissioners’ Report :

“ The only qualification we have introduced into the Act for the professional
commissioners is, that they shall be barristers of five years’ standing, Under
this provision, the judges of the Supreme Court might, of course, be employed
in administering justice in the new court; but if they should not be so employed,
the suitors will have the ready means of obtaining the benefit of their learning,
hmdte.r t’l}e scheme which we are recommending by appeal to the College of

ustice.

19. And we are of opinien that it will not only enhance the dignity of the

" new court in the eye of the suitors, but the court will possess their confidence

niuch more, especially in respect to the decisions of legal points, if the judges of
the Supreme Court were made ex-officio commissioners, as proposed in the
draft Act read in Council on the 23d November 1843. An addition to section 2

appears

¢ “The judge is left at his discretion, in decreeing a cause, to adjudge against the losing party a fee,
10 be renlized in part u:licl' of the cost of the judiciil eslablishmel'{l.. °1 l?a\'e lleremforeg;-iut’;d nut,.
tiat this method of reimbursing Government will never answer, fur whose business will il be to pursue
the debtor and exact the amount so adjudged.  The order will, so far as the treasury benefits, be mere
wauste paper 3 and, at any rate, will be realized so irrcgularly as to make the law tax uufair as it will
Le unpopular,

* The principle, a8 it scems to me, on which Government is entitled to demand fees, is that courts
end judicial oflicers nre only resoited to for the compulsory enforcement of debts, when the creditor
cannut realize by his own weans; for the oid he asks he expects, and is of course willing to pay, looking
:9 recovery from he unwilling debior, if bis means shall suffice. ‘The Government is, in this respect,

ul!.c an ntbitrater or Ieferlee. who always is paid before hie lets the award out of his hands, leaving the
ufter recovery to be adjusted ns part of the subject of arbitration, 1f any fee nt all is taken to
reimburse the c!mrges of judicial establisbiments, it should be taken as the condition of aflording the aid
of coutt by the issue of the fiest process. "The Government never was, nor can be, a successful enforcer

of deerces. “The result would probally b uh G il
. 3 ably be to fill the guols with Governmeut d her
charges en Government, and yielding nothing.” € ebtors, entailing furth

[S
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3

- No. 1.
appears to us necessary ; namely, ‘‘ that separate sittings may be holden Lefore on (‘ua?Jud‘.rl-

different commissioners at one and the same time, at any convenicnt place within ture in the,
the town of Calcutta.” Presudvucy Towos,

20. No comments appear necessary on scctions 1, 5, 6, 7, 15, 16, £2, 23,
24, 25, 26, 27, 28 and 29.

21. The scction 14 appears to us ambiguous. Sections 17, 18, 19 and 20
relate to fees. 'We have already expressed our opinion on this point in the 8th,
13th and 14th paragraphs; and we beg now only to add, that it appcars to us-
advisable that a discretionary power should be given to the commissioners to
grant process free of costs, and to remit costs, wholly or in part, to unfortunate
honest suitors. Further, we think that it would be very difficult to carry into
effect the provision of section 21,

22, No provision appears to have been made in the draft Act for the
commissioners taking the usual oath of office, nor for exccuting decrees of the
zillah court of Twenty-four Pergunnahs, under Act XXVII. of 1839, and taking
depositions of witnesses under Act VIL of 1841, nor for the apportioning of dict
' money to debtors confined in execution, as at present is estabEshcd by law.

23. We are of opinion that it would be bencficial if the provisions of .Act
XIV. of 1840 could be extended to the Hindoo and Mussulman suitors; but
we apprehend that as long as 21 George 3, c. 70, 8. 17, rcmains unrepcaled,
this object cannot be accomplished.

24. In conclusion, we beg respectfully to state our humble conviction that,
without the modifications suggested by us, the utility of the Act now recom-
mended by the Indian Law Commissioners in respect to the adjudication of ull
causes of small amount generally, appears to us very doubtful, and that the
draft Act, read in Council on the 23d November 1843,° for the cstablishment e piz the Dront
-of a “small cause court,” by the provislons of which, in cases of legal difficultics Act (ihe last of
and doubts, the opinions of the judges of- the Supreme Court s ex-oflicio com- “"a' I'apens), p.
missioners are made available, appears to us better suited for the adjudication *'
and -disposal of causes of small amount generalli;, than the onc now recom-
mended, notwithstanding that the former establishes a separate court for this

class of causes.

We have, &c. ,
, { (signed) C. V. DBrictzeke,
Court of Requests,’ ‘ ' Russomoy Dutt,
31 July 1844. E _ Gommissiongss.
(True copy.) '
(signed) A, Turnbull,
. Under Sec. to the Gov* of DBengal. .
(No. 3 267.) .

From the Register of the Sudder Dewanny Adawlut, to F. J. Halliday, Esq.,
Secretary to the Government of Bengal ; dated 23 August 1844.

Sir : :
I AM’ directed to acknowledge the receipt of your Ictter (No. 1092) of the Sudder Dewanny
8th ultimo, with its accompaniments. . Adaw ;;n."
2. In reply, the majority of the court desire me to obscrve, that these Present: R L.

. A S Rattray, C. Tucher,
papers refer exclusively to the common law and equity jurisdiction of the LP. M Meid and

Supreme Court, on which they feel themselves unable to ofler any o iipion. A.Dick, Laqrs.
3. A minute, recorded by Mr. Dick on the subject, is herewith forwarded.  Jueges.
I bhave, &c.
Fort William, (signed)  J. Haukins,
23 August 1844, Negister.
272 L3 * Misore
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MinuTE on the Report of the Indian Law Commissioners upon Judicature in
the Presidency Towns.

Beivo called upon by the Government to give my opinion on the above
Report, I have read it with the utmost attention and a lively interest.

The larger portion of the Report is dedicated as a preliminary step to a most
interesting, elaborate and successful defence of the.comprehensive views enter-
tained by the great Lord Mansfield, and the learned Justice Buller, on the pro-
pricty of courts of law granting relief in every instance in which a court of
equity would eventually give it. «Sir William Blackstone scems to have enter-
tained a like gpinion, when he declared, * It were' much to be wished, for the
sake of certainty, peace and justice, that each court would, as far as possible
follow the other in the best and most effectual rules of attaining those desirable
ends. And sure there cannot be a greater solecism than that in two sovereign
independent courts established in the same country, exercising concurrent jur‘ijs.
glctmn. and over the same subject-matter, there should exist in a single
instance two different rules of property, clashing with or contradicting cach
other :” and a little further on he speaks of ¢ two separate jurisdictions now exist-
ing in England, but which never were separated in any other country in the
umversg.”——Com. I11,, 441, Such sentiments, it will naturally be expected, must’
meet with a ready concurrence from.a Company’s judge, who has been in the
habit during thirty years of granting in one and the same courts whatever
relicf law, equity and good conscience could administer. The fact is, the
separation of the two systems of law and equity in English judicature was p{n‘ely
fortuitous, and originated from nothing in the nature of the things, as is evidenced
by its non-existence in any other country in the universe; therefore its intro-
duction into a new system of judicatute may at once be negatived without
hesitation : were, however, the question the rooting up of the separate system
from English judicature, the growth of ages, the culture of the brightest%ntel-
lects, and the profoundest learning, the boldest reformer might pause trembling!
Where both systems exist, as in the Supreme Courts of  the Indian Presidencigs
both may b‘e extensively reformed and improved, as shown clearly in Sir Law-
rence Peel’s minute, and yet preserved distinct, There is perhaps more tha
plausibility in the following opinion: *The power which the su eI;ior courts o[;'
cquity possess in certain cases to correct and amend the law n£ even corntrol
its administration by other courts,is most beneficial, as in the ’instgnce of issuing
injunttions, which peculiarity in the English system of jurisprudence, by ke ing
the provinces of law and equity distinct, preserves to the courts of (’:onimogpla\%
those advantages of simplicity and precision which they could not enjoy if thei
gtuail:il‘:ﬁ};ei ifrc::rn:s ;)f procefedingl;] were suffered to bend to and be modJiﬁgd1 by 5::

circumstances of each particular case, whilst at th i i
tolerable inconvenience which must arise from a too rigi e e o too
. t ar] d adherence to rules too
narrow to embrace complicated questions is obvioac; r(;glb the instituti '
court empowered ‘* to supply what i 1 T o s lnstittion of a
tlogal}lyl harsh in the opefalzizn of gege?zﬁf?:il:gfp?:sd"m control, what s uinten-

2. The aim i ish sube
oCe t:;ngeend of the Report is the establishment of a subordinate court

_ » to be governed by equity and good conscience, f 1

:Ihat is, by English law and English equity. In this respti,lccteit':vltl)%‘;lvclln& the lawi

egree, accomplish the wishes of two great inar o e
Justice De Gray, ** who never liked cqﬁity sohrlrllnt:;ll?ns :{letixe_tlaw, Il‘lol:d Chle'f
??ikﬁtid I:)I:;::(ield, " wh}? never liked law so much as when i: W‘:: ?ike :q;?tv;r"’

oun . . . . . b

cxp(JditioE of law, : At;ptca?st;?;htg [lli(}a',flmtlce O Ioneapness a0
TEhe cocrt is s e 1 pPea s & rom this court to the College of Justice.
o owv English law and English equity, I 1d, wi

cference, sugzest the propriety, nay, necessit ; quity, Twould, with, Cue
all the commissioners to mem.bers.of t Sl].?." i etiog the appointment of
Judges of the College of justice ta Que s dngllSh peal profession; end Lhe
the Judecs, for 1o o Brofresional eens judges. They alone will be virtually
sudder ades il professiocal commissioner, nor any of the Company’s
et e presume or venture to differ from their 1 ’

1 Blackstone thus speaks of Engli ey s poarned colleagucs.
courts of cquity i peaks of English equity: “ The system of our
quity is a laboured connected system, governed b b
and bound down by precedents from which they d ey established rules,
of some of them o : 1 which they do not depart, although the reason
t* The sy 1 tnay perhaps be liable to objection.”—C i
we system of jurisprudence in our ’ om. IlI. 433. Again,

: courts, both of law and equity, are now

equally
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equally artificial systems, founded on the same principles of justice and positire
law.”—Com. III. 434. And again, ** A sct of great and cminent lawyers who
have successfully held the Great Seal, have by degrecs erected the system
of relief administered by a court of equity into a regular science, which cannot be
attained without study and experience any more than the science of law.”"—
Com. III. 1844. Would it be wise, would it be just to expect any man, however
well and liberally educated, and naturally endowed, to administer on two such
complex sciences, justice and equity without study professionally and without
experience. T

3. Itis proposed that the pleadings be oral, ard reduced to prescribed form by
the judge. The evils of this have been well pointed out by Sir 1I. Roper, and
forcibly demonstrated by Sir Lawrence Peel. 1t appears in Sir Erskine Perry’s
minute, that the experiment has been tried at Western Australia and at Singa.
pore, with what success is not stated. If civil cavses could be tried like criminal
ones, plaintiffs, defendants, witnesses and proofs all present, and decided off hand,
no doubt much expense would be saved, and incalculable vexation prevented.
This course might do for very simple cases, and of very limited value; in com-
plex cases it would certainly fail ; and in important cascs off-hand justice would
too frequently be cruel injustice ; cheap articles are too often painfully dear., Sir
I1. Roper says, the oral system’would annihilate the bar; and Sir Lawrence
Peel, that it would deteridrate the bench. How deplorable would be the conse-
quence of either evil.. Both have shown how the superfluous expenscs and
delays of pleadings might be curtailed, and the benefits fully prescrved. In
estimating English jurisprudence we must not look to pounds, shillings and
pence only. Its moral effect on the constitution, on the nation, and on every
country and people to which its influence extends, should ever be in view. To
what mainly do Englishmen owe their freedom and their independence ? To their
laws, and their righteous administration. To what do judges owe their profound
learning, their acute intellects, their Patient bearing and research, their incom-
parable probity and impartiality ? To the learning, the astutcness, the untiring
assiduity, the wachfulness, the honesty and the independence of the English bar—
the true bulwark of England’s freedom. The English bar should, therefore, 1
would strenuously urge, be' fostered and encouraged in it§ genuine inhcrent
qualities in every Dritish colony. There is another consideration, I humbly
conceive, which should not be lost sight of in legislating for a colony: every tie
that closely connects it with the mother county is valaable, agd nothing is so

‘strong as a country’s laws and its judicature. These should, thercfore, be’pre-
served as similar as possible.

4. With reference to the expression in the Report, that the Presidency courts
should be made fit models for the mofussil courts, which should be tauzht not
only by precept, but by example,—I will take leave mercly to obscrve, that the
Cornwallis system of judicature is well calculated for the Company's courts,
and the circumstances of the country, and our singular rule: it was founded,
I believe, partly on the English and Scotch systems, and partakes of a great deal
of what is good in them, free from much that is bad in the way of unnccessary
technicalities, verbosity,” expenses and delays: it has suffered much since its
first institution by heedless reforms, though improved in some reepects: if
administered by judges properly educated and trained up by succcssive advance-
ments; and the bar of pleaders well cared for, and the pleadings reduced to more
simplicity and precision, I believe it would prove exccllently adapted for the
wants of the Indian community, and tend to promote liberty and honesty of
fceling. The Regulation® code, especially of 1793, is so clearly intcrwoven with
proprietary rights in land, that it must at all events be prescrved in its integrity,

Sudder Dewanny Adawlut, Calcutta, (signed) A. Dick.
19 August 1843.
(A true copy.)
(signed)  W. Kirkpatrick, Deputy Register.
= (A true copy.)
* (signed) o A, Turnbull,
Under Sccretary to the Government of Bengal.
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{No. 1599.) .
From the Under Sccretary to the Government of Bengal to 7. R. Davidson,
Esquire, Ofliciating Secrctary to the Government of India, Home Department ;

dated 16 October 1844.

. Sir,

Witn reference to your letter, No. 38, of the 3d instant, I am di!'ec.ted by the
Right honourable the Governor of Bengal to forward, for submission to the
Supreme Government, the accompanying copy of a reply, dated the 4th idem,
from the Commissioners of the Court of Requests, regarding the letter from
Sir Erskine Perry to the Government of Bombay; printed in the Supplement to
the Appendix of the Report of the Indian Law Commissioners.

I have, &ec.

(signed)  A. Turnbull,
Fort William, Under Secretary to the Government of Bengal.
16 October 1844. ' ' : ’

From the Commissioners of the Court of Reqﬁsts to F. J. Halliday, Esquire:
Scerctary to the Government of Bengal, Judicial Department ; dated 4 Octo-
ber 1844.

Sir, : '

We have the honour to acknowledge the receipt of a letter (No. 1474) from
Mr..Under-secretary A. Turnbull, dated the 16th ultimo, forwarding, for our
obscrvations, two printed copies of a letter from Sir Erskine Perry to the Go-
vernment of Bombay, dated 22d May 1844, as a Supplement to the Appendix of
the Report of the Indian Law Commissioners, sent to us with the despatch (No.
1094) of the 8th July last, and beg to say in reply, that, having attentively pe-
rused the paper now transmitted, we do not see any reason to alter our views,
as expressed in our letter of 31st July last, and consequently we have no addi-
tional obscrvations <o offer on the subject under consideration.

We have, &c.

. (signed) C. W. Brietzeke,
Céurt of Requests, Russomoy Dutt.
4 October 1844, , | Commissioners.
(True copy.) | '
(signed)  A. Turabull,
Under Secretary to the Government of Bengal.

From Sir II. Roper, Knight, Chief Justice of the Supreme Court of Bombay,
to the Right honourable the Governor,General in Council, &c. &c. &c.; dated
10 January 1845.

" Honourable Sir,

Tne Government of Bombay informed me in October last, that the Govern-
ment of India requested to have the opinions of the judges of the Supreme
Court ot Bombay, respecting the Report of the Law Cpmmissioners, dated the
15th of February 1844.

Shortly after I had begun to write upon the subject, interruptions arose from
private matters, and immediately afterwards a term and a session occurred, 50
that I was unable to conclude writing the observations I have now the honour
to transmit, until the middle of Decetnber, since which period much time has
been lost through the dilatoriness of the person employed to copy what I had

written.
I have, &e.
Bombay, ' sizned) If. Roper.
10 January 1845, i3 d
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As the judges have been requested to give opinions on the Report of the Law
Commissioners, dated the 15th of February 1844, it is scarcely open to me to say,
that my opinion is expressed in my letter of the 4th of August of the previous
year, which, as forming part of the Supplement to the Report, has already becn
submitted to the Government of India. That letter commented on Sir Erskine
Perry’s suggestions for changing the mode of administering justice, and there-
fore has reference to the Report, in which similar plans and opinions are proposed
and advocated. When the letter was being written, I had no reason to suppose
there was any such unanimity between Sir Erskine Perry and the members of
the Law Cominission; and it appeared to me that the Commissioners had not
invited any discussion of the subject; I therefore limited myself to a few general
observations, and when afterwards aware that Sir Erskine Perry’s minute had
been favourably entertained, I was glad to find the judges at Calcutta had can-
vassed it more fully, and it might be sufficient for me to say, that, with some
slight qualification, I concur in their opinions, as expressed in the minute of Sir
Lawrence Peel, dated the 13th of February 1844.

Sir Erskine Perry’s minute, and his subsequent letter of the 22d May, are
auxiliary to the Report, together with which they have been printed, and’ they
are obviously relied on as supporting or confirming the latter. I shall therefore
controvert certain positions in the minute and letter to which I cannot assent,
and some of which have, § think, a tendency to prevent a dispassionate considcr-
ation of the subject ; but I shall first point out a minor inaccuracy which cannot
affect the general principles contended for. In the 48th paragraph of the minute
it is proposed, that by an Act of the Government, the interest on unclaimed
estates in the hands of the ecclesiastical registrar be applied to the maintcnance
of the projected court. An Act of the Government could have no such effect,
for in default of legatees, next of kin and creditors, those funds are the pro crty
of the Crown. If it were notified, not merely in the London Gazette, which few
people read, but alsoin the principal newspapers of London, Dublin and Edinburgh,
tbat such estates are still unclaimed, the Crown and other parties entitlcd might
become apprized of their rights, and claimants to the eight lacs in question might
speedily appear.

’

An impartial inquiry into the merits and demerits of the Supreme Courts can
hardly be obtained in India, where each of those courts, from its establishment,
has been viewed with jealousy by local rulers and members of fhie civil seivice
of the East India Company, forming the most influential classcs of the com-
munity, The difficulty is increased when, as in the present instance, the discus-
sion is chiefly carried on between judges of those courts on the one hand, and
upon the other the Law Commission, consisting, very differently from the original
intention of the Legislature, of three members o?tbe civil scrvice, and one
gentleman whose professional practice had terminated long before his arrival
in this country. Further difficulties have arisen from the institution of com.
parisons between the Supreme Courts and those of thg mofussil, to the disadvan.
tage of, and with highly coloured views of the defects of the former; and from
a representation that different forms of process for matters of civil, criminal, legal,
cquitable, ecclesiastical or admiralty cognizance, were adopted in the Supreme
Courts, because Sir Elijah Impey, and the other judges first appointed to the
bench at Calcutta, were under temptation * to formn a costly cstablishment, with
a number of offices, to which the different codes of practice were to afford fecs,
and of which the founders were to have the patronage.” These comparisons
and positions, if undisputcd, might be held undisputable ; and I shall first apply
myself to the imputation upon Sir Elijah Impey and his collcagues.

I know not whether their respective circumstances exposed the judzes who
first sat upon the bench at Calcutta to the alleged temptation, or whether, io cxer-
cising their patronage, those judges aflforded rcason to believe that oflices in the
court had been created from unworthy motives. When we consider, however,
what has occurred in the United Statcs of America; if we do not sce reason
to doubt the expediency of administering law and equity Ly the same modes of
procedure, we may at least hesitate to"ascribe dishonest views to the first judzes
of Calcutta, because in their court, law and equity and other branghes of juris-
prudence were kept scparate, being administercd by different modes of procedure,

as in Enzland.
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Mr. Justice Story says: * In ncarly all the states in which_equity jurispru-
dence is recognized, it is administered in the modes and gcc_ordmg to the forms
which appertain to it in England ; thatis, as a branch of jurisprudence separate
and distinet from the remedial justice of courts of common law. In Penn'syl.
vania it was formerly administered through the forms, remedies and proceedings
of the common law, and was thus mixed up with legal rights and titles, in a
manner not easily comprehensible elsewhere. This anomaly has been in a con-
sidcrable degree removed by some recent legislative enactments. In some of
the states of the Union, distinct courts of equity are estabh§he'd ; in others, the
powers are exercised concurreatly with the common law jurisdiction, by the
same tribunal, being at once a court of law and a court of equity, somewhat
analogous to the case of the Court of Exchequer in England. In others, again,
no general equity powers exist; but a few specified heads of equity juris.
prudence are confided to the ordinary courts of law, and constitute a limited
statutable jurisdiction.” .

In the tribunal above described as analogous to the Court of Exchequer in
England, equity is administered in the same manner as in the Supreme Courts in
India. One object of the Report is to have equity administered, as formerly in
Pennsylvania, through the same forms, remedies and proceedings as the common
law, if not through * the forms, remedies and proceedings of the common law.”
Whether equitable and legal rights and titles might tot thus become *‘ mixed
up in a manner not easily comprehensible elsewhere,” may be worthy of con-
sideration, especially as legislative enactments have been required to check such
evils in Pennsylvania, inhabited by a shrewd people, fully awake to their own
intercsts, and amongst whom equity jurisprudence had no existence till 1790,
long after Pennsylvania had ceased to be subject to the British crown. Indeed,
it is worthy of remark, that in several of the countries now included in the
United States, there was no equity jurisprudence whilst they continued colonies
of Great Dritain; but at present there are few states in which it has not
been adopted; and in nearly all the states in which it now exists, it is
administered in the like modes and forms as in England, separate and distinct
from the justice of courts of common law. And this state of things has been
cstablished since the revolution. In Pennsylvania, where equity jurisprudence
was according to the system contended for by the Law Commissioners, legislative
remedics for that system have been resorted to. - What the evils and remedies
were, I bave at, present no means of ascertaining; for I have but one or two
books relating to American law. I find the equity jurisprudence of Pennsyl-
vania in question in the case Sims Lessee v. Irvine, in the Supreme Court of the
United States in the year 1799, and again in Hollingsworth v. Fry, in the Circuit
Court, Pennsylvania district, in the year 1800. In the last case, Mr. Paterson,
8 judge of the Supreme Court, said: * There is a strange mixture of legal and
c?ultaI_Jle_ powers in the courts of law of this state. This arises from the want
of a distinct forum to exercise chancery jurisdiction, and therefore the common
law courts equitise as far as possible.”” But neither of those cases discloses the
nature of the evils alludeds to, and I now merely rely on what has occurred in
the United States, as ground for doubting whether Sir Elijah Impey and his
brother judges were aciuated by sordid views, in keeping law, equity and
other branches of jurisprudence separate at Calcutta, and administering them
by different modes of procedure, as in England.

. Under the charter of the Supreme’Court at Calcutta, it was imperative on
judges to administer justice in its several branches according to modes and
forms analogous to those appropriated to them respectively in England. After
prescribing the mode of procedure in actions at law, in general terms, the
charter provided that the court should be a court of equity, and administer
Justice In a summary manner, * as nearly as might be, according to the rules
and proceedings of the High Court of Chancery.” Criminal justice was directed
to be administered in such or the like manner and form, or as nearly as the con-
dition and circumstances of the persons and the place would admit of, as courts
of oycr and terminer and gaol delivery did or might in Epgland; and with
respect to the ecclesiastical and admiralty jurisdictions, a slight conformity to
modes of procedure in use in the analogous jurisdictions of England was en-
joined. A passage from Sir Elijah Impey’s convincing speech at the bar of
:Jl;etﬁloulfc of -(.ommops. on the 4th of February 1783, is prefixed to the copy
¢ charter inscrted i the first volume of the Rules and Orders of the Supreme
Court,
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Court, &c., edited by Mr. Smoult and Mr. Ryan. It thence appears, that the o, c;,,.?,).:"c..
draft of the charter in question had been perused by Lord Thurlow, altered by ture in the
Lord Loughborough, revised by Lord Walsingham and Lord Bathurst, and com. Presidency Town
mented upon by them all respectively, when in office. Ve may conclude that
they approved of the provisions of the charter, and that the judges of Calcutta,
in organizing the court, could not have disregarded the opinions of such men.

It would be misapprehension to suppose that such evils as are exemplified by
the statement of the case of Poonjee Caunjee v. Abdool Ruheem Khan, in Sir
Erskine Perry’s minute, sec. 18, are of commen occurrence under the present
system of equity jurisprudence at Bombay. The-bill was short, and mizht have
been answered within less than 15 weeks; but there may have been overtures for
" peace in the interim, and it does not appear when the counsel and attornies
respectively received their instructions. A person employed to copy the interro-
gating part of the bill, not seing the usual words, ‘* whether, and Low otherwise,”
in that part by which, in case assets should not be admitted, it was rcquired
that an account should be set forth, altogether omitted copying that passage,
and hence the answer was defective, in not setting forth an account. Within
12 days after the exception had been taken, the further answer was put in.
The cause might have been heard in the next term, and without any evidence
being taken; for the defendant’s answer admitted the complainant’s claim, but
denied assets. The complainant, however, successively filed two amended bills,
each so copious as to require a new engrossment. The object was to extract
full accounts, independently of proccedings in the Master’s office. Notwith-
standing the authonty of White v. Williams and Leonard v. Leonard, and that
class of cases, it appears to me that such a course should be wholly disallowed.
There was nothing analogous to it in the old action of account, which-the judges
at Calcutta now propose to restore, thus impliedly consenting that, to some
" extent, the system I object to shall be discontinued.

Two years elapsed after filing the rejoinder before the case was brought toa
hearing, when a decree for an account was taken by consent. The dclay, I
conceive, could not have occurred, had the plaintiff been determined to speed
the cause; but he may have been influenced by the followins motives, to which
a gentleman who, 2s acting master in equity, became acquiinted with the suit,
assured me that much delay in the Master’s office was attributable. The defcnce
was, want of assets, and this gentleman informs me he understood that the
complainant, apprehending the defence might be made good, if the account’wero
taken immediately, deferred proceeding, in order that further asscts might be
got in, and that interest upon the amount already reccived might accumulate.
There are circumstances consistent with this view of the matter; for when the
answer was filed, a large portion of the assets (9,051 rupces) ultimately reccived,
had not been recovered by the executor. The complainant did not bring the
decree into the Master’'s office until more than three months after its date, and
from that time up to January 1838, a period of necarly two ycars, only 11
effectual meetings were had before the Master, whercas the complainant might
bave taken out as many warrants as he pleased. From the 12th of April 1810
to the 10th of February 1841, that is to say, in a period of ten months, there
was only one attendance at the Master’s office. Some delay may have ansen
from the gentleman who was Master in 1836 having become insane. Another
gentleman was appointed to act for him till he resumed bis office in, I think,
1837, but he soon becawe ill again, and was obliged to relinquish his appoint.
ment. . .

To me it appears, not only that the case is peculiar, but that the description of
it in the minute is somewhat coloured, for we therein find a period of above twelve
months, which it is said elapsed between a demand for payment and the filing of
the bill, put forth as a portion of the law's dclay. The minute also is inaccurate
as to some of the particulars of the case. It is said, “ the plaintiffl Laving a claim
agzainst the testator of between 2,000 and 3,000 rupees, applicd to the defendant for
payment of his debt, and at all events for an account of the testator's assets, but
the defendant rcfuscd both one and the other,  The plaintifl was thercfore forced
to file his bill, &c.” There was no evidence of any such application for an
account of the lestator’s asscts prior to filing the Lill. 1t is not cven alleged in
the bill that any such application was made. The complainant’s claim was

founded on a bill of exchange, drawn in his favoyc upon the testator. [t was
272 M stated
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stated in the bill in cqﬁity, that the testator acccntcd the bill of _cxchangc a3
sccurity for the drawer, and also that the testator paid to the complalnant,a small
portion of what was due upon the acceptance, and that after the testator’s death
the defendant had accounted with the drawer, and bhad been credlteq in, or had
received value for the full amount for which the testator had become liable by the
acceptance.  But there is not a word in the bill of any prior application for an
account of the testator’s assets.  After alleging, as a pretence, on the part of the
defendant, his declaration that he had no asscts, the usual charge to the contrary
is added in these words, * Whercas your orator charges the contrary thereof, and
50 it would appear if the defendant would set forth as he ought, but which he
rcfuses to do, afull, true and particular account, &c.” Even this charge was
not admitted by the answer, in which the defendant fully admitted the plaintiff’s
claim, and offered to account for the assets.

It is said in the minute that the answer was excepted to, and on argumenta
further answer was ordered. The origin of the éxception I have already men-
tioncd. There was no argument of the exception., No order for a further
answer was made, and within twelve days after the exception was put upon
the file, the further answer was put in; circumstances tending to show, as
the fact was, that the omission had occurred through the oversight of the
dcfendant’s counsel.  After nearly three years litigation the complainant took,
by conscot, the same decrce which he might have had upon bill -and answer
within the first five or six months. ' '

Itis said in the minute, **a long litigation of nearly four years took place on
these points in the Master's office, when a report was presented altogether against
the defendant. This report was excepted to by the defendant, but all his objec-
tions were overruled.” It should have been added, that owing to an error of the
Master, the defendant was charged with 17,263 rupees too much. Had that
crror not occurred, the testator’s estate would have been found indebted to the
defendant, whose defence, want of assets, would thus have been established. It
was ordered, on further directions, to the effect that the error should be rectified,
and, with a view to costs I presume, that the Master should inquire and report
whether certain property received by the defendant, had been fairly brought to
account. The dcfepdant in an account annexed to his answer, and in another
account filed in the Master’s office, had given credit for considerably less than
the just amount, the Master therefore reported, that the defendant had not fairly
brought to accoynt the property in question. Exccptions were taken but over-
ruled.  Finally, 1t is said in the minute, *“a decree on all points raised by the
defendant, was made against him, when a further controversy was raised by him
as to his own liability to costs, on the ground of being an executor.” The
cause had come on upon the exceptions and for. further directions, and the
cxceptions being overruled, the only points remaining, were, whether the defend.
ant Liad made out bis defence, want of assets, and who should pay the costs of
the suit.  The estate was found indebted to the defendant in 884 rupees; so the
result of the suit as to the principal point, want of assets, was decidedly in his
favour. Still he was ordered to pay to the complainant all the costs of the suit,
and, as he had acted dishonestly in filing false accounts, I think, if the court
had power to do so, it exercised a sound discretion in ordering him to pay: the
costs, In Robinson v. Elliott, 1 Russell, the result of the account in the Master's
office, was, that there were no assets unadministered, but the executrix was
charged with more than she had admitted in her answer, and therefore, although
the Lill ngainst her was dismissed, it was dismissed without costs. The case
Lefore Sir Erskine Perry was much stronger. In Nicloson v. Wordsworth,
Lord Eldon intimatcd, that where a bill is dismnissed, a defendant may be ordered
to pay the costs; and sce Mortimer v. Orchard, before Lord Loughborough, and
Anon., 4 Madd. 273. In this country the courts exercise a very wide discretion
in such matters, but I am not aware of any exact precedent for the order in

ucstion, and thercfore fecl no surprise at there having been a contro to
:\m liablity of the defendant. P 8 nlroversy as

~ Inmy lctter of the 4th August 1843, I expressed opinions that stagnation
in the China trade and in mercantile affairs in general, had latterly caused
litization to decrease; that such effect was temporary, and that there was then
ncarly as much business in the court at Bombay as there had been at any time
during the ten preceding vears. This view was in no respect refuted by the

schedule
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schedule of cascs heard and actions tried during the years 1840, 1811, 1812,
annexed to Sir Erskine Perry’s minute. In the 4th paragraph of the minute,
that schedule is referred to as showing the amount of business in the court.
In the Gth paragraph, it is said, that although the number of suits in the mofussil
courts is annually increasing, those in the Supreme Court decline in a like ratio,
and ina note upon the lattcr statement it is said, * The number of plaints filed
on the common law side of the court, Lave fallen off 20 per cent, during the
last three years, as taken on an average of the preceding ten years.” It follows
that the schedule thus adduced as evidence of the small amount of business in
the court, had merely reference to that period in which there had been the lcast
business during the thirteen preceding years; and so far from there haviog been
cvidence of an annual decline of business, the schedule showed that the amount
of business in the year 1842, exceeded that of either of the next two preceding
years. In fact, the schedule tended to establish my belicf, that interruption of
the China trade had caused a decrease of litigation, and that such cfiect was
mereal.{ temporary. The opium was surrendercd in March 1839, and in the
Dewallee of that year scarcely any accounts were adjusted. Europcan and
native merchants exerted themselves to induce creditors in the bazaar to show
forbearance to their debtors, as was in evidence before the Committee of the
‘House of Commeous appointed to inquire into the surrcnder of the Opium.
Hence in 1840, the firs$ year to*which the schedule referred, there was but little
doing; there was but still less in the following year, but towards the cnd of that
year the trade was to some extent resumed, and it became certain that compen-
saticn ter the opiwn would be granted, and accordingly in 1842, law busincss
considerably increased. 1t bad st:ll further increased when my Ictter of August
‘1843 was being written, and it may be concluded, that a further improvement
has taken place, inasmuch as the first Yhrce terms of the present year have been
insufficient for the transaction of business, and sittings after each term have been
required.®* My opinion is further confirmed by that of a professional gentleman
of considerable experience.  Ie has expressed his belief that the amount of
wholesome litigation in the court at * Bombay, has increased rather than
diminished,” adding that * much business is now kept out of the court that
in former days probably would bave found its way there,”, Above four ycurs
ago I understood from Mr. Cochrane, who had been at the Calcutta bar, that
more solid business was transacted in the court of Bombay, than in that of
Calcutta,  where, 1 believe, much time was formerly occupied in dijposing of
demurrers, exceptions and such like proccedings, which, unless founded orf some
substantial question, and not upon mere points of form, have becen, for scveral
years, utterly discountenanced at Bombay. On the whole, I doubt whether at
the present period judges are more occupied at Calcutta than at Bombay, cspe-
cially as at the latter 