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MASS MEETING under the auspices. of the
Natal Indian Congress was held last Sunday
afternoon at Rawat's Bie Hall, Victoria Street,

Durban, when the Rt. Hon. Srinivasa Sastri ex-
plained the Government’s Condonation Scheme and

advised the Indian community that while the scheme
wad no doubt defective in certain respects it was in
the interests of the commaunity to take advantage
of it, There were also present in the packed hall
those representing the Vigilance Committee and the
Federation and were given the fullest opportunity
to clear any doubts that may be in their minds.
Mr. Sastri’s speech was _therefore followed by a
number questions from the audience which were all
gatisfactorily answered both by the chairman of the
meeting Mr. Sorabjee Rustomjee and Mr. Sastri.
Pundit Bhawani
Sastri’e speech in Hindustanti,

An opportunity was also taken at the meeting
of expressing the appreciation of the community for
the valuable services rendered in the direction of

Indian edncation by Mr. K. P. Kichlu and

Miss Gordon and to bid them farewell, Both
Mr. Kichla and Miss Gordon who had other
important engagements attanded the meeting for a
short time and thanked those present for their
kind expressions.

The Execative of the South African Indian Con-
gress met last Wednesday in Duarban to discnss
important matters. The question of Condonation
was finally decided and it was decided to give
publicity to the correspondence that took place on

the sabject between the Congress, the Union Gov-

ernment and the Agent of the Government of India.
The decision of the Executive was to follow the

advice of the Rt. Hon. Mr. Sastri and ask and assiat -

those who may be in posseesion of illicitly obtained
docaments to get protection certificates, Elsewhere
in this issue we reproduce from the Gazelte the form
of Condonation. We hope to publish the corres-
pondence on the subject in our next issne.

Mr. Sorabjee Rustomjee entertained the members
of the 8. A. L. C, Executive to dinner last Wednesday
evening at Peter’s Lounge the Rt. Hou. Srinivasa
Sastri also being present. Representatives from
the Transvaal incladed Messrs M. D. Bharoochi,
P. K. Desai, E. Mall, C. K. T. Naidoo, S. B, Medh,
and W:lhe Joseph, and from the Cape Mr. A. Ismail.

The Rev. B. L. E. Sigamoney arrived at Darban
on Thursday from Johannesbarg with forlty Indian

Dayal Sanyasi translated Mr,

Boy Scouts, They were welcomed at the Central
~Station by officials and” members of the Congresa.
They will be spending about three weeks in Darban
during which time they will ‘be’ t.he guesis ot‘ the
Natal Indian Congress. \ , TR

CONDONATIONJ ”_f
[ { I ;

Sastri explained lucidly the cond-

.- onation Scheme and the necessity.

for the Indlan cnmmunity to take advantage
of it. He admitted that the scheme was
defectiverin that it did not allow those taking
advantage of the scheme who had not already.
brought their wives and children. to, this,
country to bring them after they had received
Condonation. But this defect, he said, -we
could urge upon the Minister ata la_ter, _c‘ldte.
to remove.

” AST Sunday the Rt. Hon Srinivasa ,

l

AW

. He alsq referred to the opinjon,

expressed by legal men on the condonation.

certificate to be given to - the condoned
(published elsewhere in this: issue) whnch
they say is not a sound document, .Bu in

this respect the Agent of the Govg;’gment,
of India has been given a written assurance:

by the Minister.that if at any time the docu-

ment is proved illegal the. Government. will.

bring in-a legislation_ to, legalise, it. . This
assurance on the part of one Government: to
another must be taken as an honourable . one.
However good this scheme may .be, Mr.

.Sastri ‘said, there are some people who will

never be satisfied with it, for the question
of their bread and butter is' involved in. it
After the wrong having righted themselves
such people who were living. on them by,
harrassing and fleecing them owing to their
unsafe position will no longer be able to:do
50, and thus they will have to seek - other
means of livelihood. -

To those who had any doubts about the

A T .,‘.‘--.
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scheme and wanted any assistance in con-
nection therewith Mr, Sastri asked them to
apptoach the officials of the Congress or to
go to their legal advisers or even 1o approach
M. Sastri personally but he warned them not
to fall into the clutches of such agenis
whose maifi object will be to fleece them.
There are extremists amongst us, how-
ever, who are still persisting in asking the
people not to accept the Condonation
Schenie, We do not know how far they
are wise ‘in adopting this course. Will
these extremists protect the rights of those
illegal entrants who may not obtain pro-
' tection certificates and are subsequently
arrested for holding illegal documents ?
What will they do -when such people are
deported ? Will they be patriotic enough
to be deported themselves? We doubt
very iuth, ‘The cotiimunity, we think,. will
~be_betier advised to follow Mt Sastris
atvice st ul] it i5 for those imrtiediately

coticerfied to ' think for—thetselves what'
course will be safer for them to adopt. ™ If

they think they ate afer with the documents
they hold at present they tay by all means
keep those doctiments but should they, atahy
titie, find themselves in trouble, neither the
Congrass nor theé Govétnient of India nor
evett the people of Tndla will be dble to
defeiid theif case. 'Whereds if they obtain
protection  certificates and should  thefr
rights at any time be questioned or should
the Union Goverditlent ‘be found breaking
faith, they will have a jost cilise, and the
Congtuss;, the Govethment of Indla, the
people of Indid and the whole wotld, for that
madttef, will be able to defend them, To
enlighted the public with the agreement
arrived at between the Union Government
the Goverament of India and the Indian
comimunity, the Congress has decided to
give the witest publicity to the whole
correspundence that hay passed between
them, ‘We will be ablé to place it before
our readers i our next week's issue, Mean-
while we would ask ali those concerned not
to delay anether minute in getting their
protection certificates fot they have only
hré e monts within which to do a0 3oth of
September being the last day.

AN UNFOUNDED STORY

E bave had occasion to comment npon the ways
of Reuter's Agency in India before and we

bave uwow another instunce which cannct be
allowed to pass withont comment. The following
message has been received from Renter's Agency at
Bombay dated July 8:— v

“A gituation onique in the aonala of the British
Administration in Tndia is reported in a message from
Burdoll, tne of the tichest districts in the Bombay Presi-
dency, which appears in the imes of India.

“The “no tax” campaign has completely paralised the
Government Machinery, and the vesult is that nobody
will even stir from their homes withont the knowledge
and consent of the leaders of the campaign, and the
subordinate Government offlcials themselves are practi-
cally dependent on the goodwill of these leaders for
asupplies, conveyanoce, &to.

‘“Yallabhai Patel controls the campuaign, whick i¢ backed
not only by local wealth, but also by & monthly “dole”
of five lakhs of rupees from fellow villagers who ure now
gotbled in South Africa.”

While street fights between Hindus wod Mohomedins
and bow the Government Police intervened and restored
order are items of news deemed of the utmost im-
portauce by Reuter's Agency to be transmitted through-
out the world it nas never thought fit to send any news
about the important activities in the country. Even in
giving the above item of news not & word bes been said
ahont, the origin of the campuign referred to, There ia
patarally o misonderstanding among those who are not
in touch with the doingsin India that this is s part of the
Swaraj ot the non-cooperation movement, while it is
nothing of tha sort. This is o struggle between the
peasants of the Bardoli district and the Bombaj Bov-
erhment. The land ussessment in that distriot wos
in¢teased this year by twenty per cent by the Government
and owing to the disustrons floods snd drought ¢rops had
failed nod the peasanta woro not able to bear tho extra
tax. They therefote urged npon the Government to
appoint an impartial committee to enynire [nto the
position and that they would willingly abide by the decision
of sach a vommittes. Bub the Goveroment ditl wvot
budge. Mr. Vallebhbhat Patel who is leadivg the “no
tax” compaign pleaded with the Government and In
doing eo exbausted every pussible constitutional menns
to come to some undetstanding but it wae perhdpa
lowering the prestige of the Government to aocede to
the just request of the peasants,

There wag, in the circamstances, no alteruative left
for the peaeants but to stand on principle and refuse to

y tax, The campaign hes lasted now for three
months end the Government bave tried the dirtiest
imaginable methoda to make the peasants yield but their
efforts have failed the peasants haviog stood firm. The
Government have gone to the extent of selling the
cattle—the cows and buffailows—reared by the pensante
like their children and whicl vere moro to them even than
their children to the butchers at trifling prices, The
campaign has won the sympathy of the whole of India
including even the Anglo-Indian Press. There sre
many Indians belonging to the Bardoli district resident
ia South Africu who have interests in that district. They
have, therefore, collected funds amongst themselves und
went them in uid of the sofferors in Bardoli. Most of

" puch collections have been acknowledged in the Glujarati ,
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section of these colnmns end althongh we have nob the
exact figure before us that has been sent, we are nl.)le to
gay, without the fear of being contradicted, that it has
not exceeded £500 in all,
lakhs of rupes™ being sent from South Africa i§ an nn-
fonnded awfy. ' .ox

B

The Case Of Educated Entrants
Principal lmmtgraﬂon Officer
c Vs,
S. B. Medh

Juﬂgment By Appellate Division

The following is the text of the judgment deli-
vered by Mr. Justice -De Villiers in the Supreme

Court Appellate Division at Blosmfontein in the

case of the Principal Immigration Officer va. 8. B.
Medh. The Appellate Division has upheld the deci-
sion of the Supreme Court (Transvaal Provincial
Division) which was in favour of Mr, Medh :—

This is & case stated by the Immigration Appeal

Board under section 3 (2) of Aot 232 of 1913. The
only question of law which was before the Trans-
vaal Provincial Division was the fifth ;:—

* Whether the exercise of the Minister's dis- -

cretion to exempt the appellant (Medh) in
terms of section 25 (1) of Act No. 22 of 1913 as
recorded in the letter set omt in paragraph 11
hereof is or is not valid aathority to the appal-
lant to enter and remain in the Transvaal even
if the appellant failed afier the year 1918 to
comply with the condition requiring him to
maintain 8 domicile in the Transvaal.” )

Section 11 of the stated case reads as follows >—

*On 30th July 1914, when all differences
in connection with the Passive Resistance
struggle had been composed, appellant’s (Medh’s)
temporary permit was changed for a Letter of
Exemption issned by the Minigter of the Interior
under the provision of the Immigrants’ Regula-
tion Act No. 22 of 1913, in the following terms,
vig :— :

“1 am to say that it appears desirable with
the expiry of the Temporary Permit issued to
you a8 one of the epecially selected Indian en-
trants who, in terms of the anderstanding with
the Government, weare to. ba admitied to the
Transvaal doring the yéan 1911, that you should
be placed in possession of some written intimn-
tior from this Department that your entry was
‘permitted and that 80 long a8 yon maintain a
domicile in the Transvaal you are authorised
to reside in that Province. This letter will
therefore serve to show that your entry into the
Transvaal was permitted by the Minister of the
Interior and that your residence there, so long
as you maintain a domicile, is authorised.”

The respondent had, as appears from the above,
taken part in what is known as the Passive Resist-
ance Struggle. He had entersd the Transvaal for
the first time in Auogust 1908, and was several times
deported as a prohibited immigrant. On 22nd May
1911, however, a temporary permit was issned to
himto enable him to remain in the Transvaal for
nine xqonths. _'This temporary permit was renewed
from time to time until it was finally changed for
the Letter of Exemption set forth above. In
September 1916 the respondent left the Trangvaal
for India and returned to the Transvaal on 30th
September, 1917, He again left the Transvaal for
India in 1918 and yemained there unti} he returned

% A monthly ‘dole’ of five
y ¢

to the Tranavaal on the 30th Jume, 1927. Under
‘thess circumstances the Board found that respondent
- had never been lawfully resident in the Transvaal
for a continnous period of three years otherwise

than ander terms of conditional or temporary resi-'
denece, and expressed itself ag satisfied that respon-’

dent, when he left for India in 1918, did not intend
to retnrn to the Transvaal, The Transvaal Provineial
Division answered the guestion in the
and the appeal is from that decision.

affirmative,

The answer to the question of law reserved turns'

of 1913, which reads as follows s
* Anything to the contrary notwithstanding
in this Act contained, the Minister may, in his
discretion, exempt any person from the provi-
sions of paragrapha (a), (b), (c), (d) of sub-section

(D) of section 4 or, subject to the provisions of

gection 7, may authorise the issue of a2 temporary”

permit t0 any prohibited immigrant fo' enter

and regide in the Union or any particular Pro.’

vinoe upon sach ¢onditions &8 may be

imposed by regulation.” 3 . _

There ie a preliminary difficulty in the guestion
as to what i meant by the phrase to' “exempt an

Y

upon the construction of section 25 (1) of ‘At 22°

lawfully

person from the provision of sections (a), (b), (o), (@)

of sub-gection (1) of section 4.

These paragraphs ’

all deal with provisions the effect of which is to make

a person or class of persons & probibited immigrant
or prohibited immigrants. If, therefore, the Ministor~

is given the power to exempt smnch pereous from .

these provisions, it would seem that be -has the

power to declare that they are not prohibited immi-

grants. Let us take the case of an Asiatie. All

Asiatios a8 a class are pronounced to be prohibited | -

immigrants under section 4 (1) {a) as appears. from
the judgment in the case of the Principal Immigra--
tion Officer vs. Purchotam, But under section 25
(1) the Minister; js entitled to exempt individval

Agiatics from the provisions of section 4, ' The indi-
vidoal Asiatic exempted from the class of prohibited -
immigrants would therefore not be a prohibited

immigrant, and would be allowed to enter and re-
main in the Union and even acquire 2 domicile. So

far thers would be no difficalty. ~Bat paragraph (a)
of sub-section (2) of section 4 of the Aect does not

deal only with classes of persons; it also deals with °
individuals. Does the same argument apply as in

the case of classes ? There is a diffienlty here, for
before the exemption can be given the Minister

[N

must have first declared an individual person on '
economic grounds or on account of habits ‘or stand-
ards of life to be unsaited to the requirements of the ™
Union or any particular Province thereof. And °
bhaving done that, he has declared such individual a '
prohibited immigrant. If then the vxemption of

such individual from the provisions of {a) means that

the Asiatic ceases to be & prohibited immigrant, the
Minister wonld have declared a peraon a prohibited
immigrant only to take him out of the category of

prohibited imwmigrants sgain. The eame difficulty
arises under each of the paragraphs (b), (c) and (d).
Take the last paragrapk. Before 3 person can be

exempted from the provisions of (d), he must first, '

through information received from any Government |

through official or diplomatic channels, have been
prononnced by the Minister to be an nndesirable in-

habitant of or undesirable visitor to the Tnion, and

therefore a prohibited immigrant. And when once

he has been expressly declared a prohibited immi-
grant on these grounds, then the Minister once more
steps in to exempt him from the provisions of (d)

and declare that he is not a prohibited immigrant.

The only alternative view is that the person exempt-
od remains a prohibited immigrant but he is exempt-

ed from the prohibition to enter ‘or Temain in the .

Union or in a partionlar province of the Union, and’

has therefore an opportunity of acquiring a- domicile
inthe Union or in such Provinde. But ever on this

A
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view the anomaly of including a person in the cate-
gory of prohibited immigrantas only in effect to take
him out again is not avoided. For there is no subs-
tantial difference between the two views. In eilher
case the person exempted is entitled to enter and
remain and to acquire a domicile. Under these
circumestances the better view, in my opinion, is to
take the only grammatical meaning of the words and
hold that a person exempted under section 25 is re-
garded by the law as having been taken out of the
elass of prohibited immigrants., This view is far-
ther borne out by the nee of the word “exempt” in
gection 5 (g) of the Act, Here persons exempted by
paragraph {f) are expressly stated not to be prohl-
bited 1mm1gmnts

Apd if that is the mesning of exemption, the
question remains whether the Minister was entitled
to grant to respondent an exemption conditiopal
nupon the latter maintaining a domicile in the Trans-
vaal a8 he has done. Here two questions are in-
volved : (1) Can the Minister in exempting a person
attach terme and conditions to such exemption, and
(2) if not, what is the effect on the Letter of Exemp-
‘tion where a condition has been attached ?

Section 25 contenuplates two methods by which
the Minister in his discretion can preveni a prohi-
bited immigrant from being hit by the provisions of

section 4 (a), (b), (c) and (d),—(1) by exempting him -

therefrom, and (2) by authorising the issue of a
temporary permit. If a temporary permit be issuned,

~—oeanditions may be inserted, but the section expressly

prov:denhat the conditions should only be those

“lawfuolly imposed-by regulations.” Any other con-
dition imposed, being ulira vires, wauld be read pro
non seriplo, In dealing with the power of exemption
the section i8 silent as to conditions to be imposed.
But an exemption conditional wpon maintaining his
domicile can hardly be called an exemption. A per-
gon is either exempted from the class of prohibited
immigrants or he ia not. There is no intermediate
pogition. ‘The Minister is given the power to take

a prohibited immigrant out of the class of prohi- .
Buat if he .

bited immigrants or not, a8 he pleages,
decides in favour of the former course, he must take
the person out of that class entirely and once and for
all. It might be, however, gaid that the power to
grant exemption includes a power to attach what-

ever conditiona thé Minister might consider reason- -

able., But the argument begs the question. The
powers of the Minister must be found within the
section. . The Minister only has power. either to
exempt or not; there ism no third course. In the
absence of specific provisions to that effect, such
power cannot be construed as embracing the wider
power of attaching conditions. If it had been the
intention of the Legislature to confer upon the
Minister the additional power of attaching conditions
to the exemption, it should have said so, as it has
done in the case of temporary permits s well as in
section 31 (2), Act 38 of 1927, Besides there would
have been no necessity for temporary permits if the
Minister could attach terms and conditions to the
exemption. 1t is true that section 25 also authorises
the Mipister to exempt an undesirable visitor to the
Union falling under gection 4 (1) (d), but the tem-
porary character of the exemption contemplated in
this case is determined by the natnre of the person,
—in other words the prohibited immigrant gua
visitor, and as such the exemption i8 necessarily

limited as to time. In every other case the exemp-

tion is permanent. There is no authority in the Act
for the view that in every case the Minister's exemp-

tion operates pro hac vica, and that a person, although

exempted once, must be exempted again every time

he seeks to re-enter the country. An Asiatic once
exempte(l is qua Asiatic always exempted from the

provisions of section 5 (1) (a). There is authority

for:the view that ihe discretion possessed by the
Minister does not give him-the power to attack con- -

’ . J i .

ditions, In Fincham v. Herbet Licensing Board
(1 Gr. H. 343) a licensing court 1mposed the condi-
tion that the licence should lapse in the event of the
applicant incarring & criminal conviction. Section
14 of Ordmance 16 of 1872 empowerad the licensing
court “to grant or refuse the licenses applied for as
it ghall see fit.” It waa held that the licensing court
might in ite discretion have refused to grant the
licence; it conld not, having granted {t, impose a
condition as to the resnlt of other proceedings m

which the applicant was concerned. .

On the second questwn it was argued for the
appellant that what is called the Letter of Exemp-
tion i8 in effecta temporary permit, but the state-
ment of the case assumea that the document was a
Letter of Exemption, and in the face of that, this
Court can hardly put a different construction mpon
it. But it was also contended that in any event the
fact that the Minister had added the condition shows
that he has not exercised his discretion. On thia
point it is sufficient to say that the Minister by the
oxpress terms of the letter purported to exempt the
respondent, but attached a condition which he was
not entitled to attach, and which must therefore be -
regarded as pro non smplo Under these circum-
stances the respondent is entitled to rely upon the
letter of exemption to enter and remain in the Traus-
vaal, regardless of whether he had maintained a
domicile in that Provinece or not. The stated case
is silent on the point, but I have assumed that the
letter of exemption was an exemption under section
4 (1) {a}) only,

The question of law reserved must be answered
in favour of the respondent. The appeal is there-

. fore dismissed with costs.

Retrospective Effect of Clause 5

. Appellate Court J udgment- e

In the Case of Principal Immigration
Officer vs. Purshotam

The judgment in this case was not unsnimous
Mr. Justice Stratford having given a dissenting
judgment whicn was in favour of the respondent.
The following is the judgment in favour of the
appellant delivered by Mr. Justice De Villiera:—

The following facts appear from the statement of
case submitted by the Immigration Appeal Board
in terms of section 3 (2) of Aect 22 of 1913. Oa the
30th January 1915 the respondent, an Asiatic, on
arrival at Delagoa Bay under the name of Daya
Purshotam, made a stateinent regarding his relatives
claiming that his father'#name was Parshotam Jivan.
Oun the 11th February of the same year Parsocoth
Jivin (Purshotam Jivan}) made a statement at
Pretoriaz in which he claimed to be the father of
Daya Purshotam. Thereafter on 17th February 1915
an application for the rvegistration of Daya Parsooth
(Daya Purshotarn) was made at Pretoria, and Trans-
vaal Asiatic Registration Certificate No. 13849
issned to him in that name. Respondent now admits

‘ that Parsooth Jivan (Purshotam Jivan) is not his

father, but that his father's name is Odhay Morar and
that his own name is Govind Odhav. On the 20th
September 1927 the respondent was served with a
notice of prohibation as a prohibited immigrant.
On the 22ad September 1927 notice of appeal was |
given to the Immigration Appeal Board by the
respondent, the grounds being that the respondent |
“js lawinlly domiciled inthe Province under a

* cortificate of reglstration and that he doea not fall

under the provision of section 10 of the Act or the
amendment thereof.” Section 10 of Act 22 of 1913
reads ag follows: —

“No prohlb:ted itnmlgrant shall be exempt
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from the provisions of this Act or be allowed
to remain jo the Union, orin any Province
wherein his residence is anlawiul, or be deemed
to have acquired a domicile therein, by reason
only that he had not been informed that he
conld not enter or remain in the Union or
(as the case may be) in that Province, or that
he had been allowed to enter or remain
through oversight, misrepresentation, or owing
to the fact having been undiscovered that he
was sach a prohibited immigrant.”

And the amendment referred to is section 3 of

the Immigration and Indian Rslief Act No. 37 of

1927, which ia to the following effect: —

“Saction ten of the principal Actis hereby
smended by the addition at the end thereof of
the following new subsection (2), the existing
subsection becoming sabsection (1)—2) Any

 snch prohibited iminigrant shall be dealt with
in terms of section nineteen. If he i in
possession of a registration certificate or a
certificate of domicile, or any other docament
authorizing him to enter, reside or remain in
the Union or any province, it shall be com-
petent for any board to which he may appeal,
it it is proved to the board that such certificate or
other document was obtained by fraudulent
representations made by him or on his behalf; to
order that such certificate or other docnment be
cancelled and that he be dealt with in terms of

 this Act; Provided that if he does not appeal to
a board, the principal immigration officer
concerned shall, subject to the approval of the
Minister, cancel such certificate or other
document.”

The board reserved the following question of law
for the determination of the Court: “Whether or
pot section 5 of Act 37 of 1927 is retrospective?”
The gnestion was answered in the negative by the
Transvaal Pravincial Division, and the same question
is now on apreal before us, .

In Pardo V. Bingham (4 Ch. App. Cas. at 740)
Lord Hatherley L. C., in considering whether a
statute was retrospective, said: “We must look to
the general acope and purview of the statute, and
at the remedy sooghtto be applied, and consider
what was the former state of the law, ans what it was
that the Legialatnre contemplated.” I therefors
proceed to consider the state of the law when the
amending statute of 1927 was passed. Act No. 22
of 1913 came into operation on the 1st Angust 1913.
On the pame date a notice was pablished by the
Minister of the Interior under the powers conferred
on him by paragraph (a) of subsection (1) of section
4 of the Act, in which he declared that he deemed
all asiatic persons to be unsuitable on economic
grounds to the requirements of the Upion and of
evers province of the Union (a) in which such
person is not domiciled; or (b) in which sach
person is not, under the terms of any statute of
sne!; province, entitled to regide. The effect of this
notice was that from that date all asiatics, with the
two exceptions (a) and (b), became prohibited
immigrants ander the act. Then saction 10 of the
Transvaal Asiatic Law Amendment Act no. 2 of
1907 provided that every certificate of registration
shonld be accepted as conclusive evidence in all
places that the lawful holder thereof was entitled to
enter and regide in the Transvaal. Section 11 of
the '!‘ransvaal Asiatics Registration Amendment Act
.l:l'o. 36 of 1908 repeated this provision, and defined

lawfal holder” of a certificate of registration to

mean the person whose registration is thereby
certified. T ought to add that section 4 (2) {b) of
Act 22 of 19134 eafeguards tha rights of Asiatics
bolding registration certificates. It reads-—

SN eabine i p :
— ll‘lg io snbeection 1 (a) contained shall be

(b) as abrogating or affecting any richt con-
ferred by Act Neo. 36 of 1908 of the Transvaal
opon the lawful holder of a certificate of registration
defined ino that Act.”

In the case of Rex V. Parbhoo (1914 T. P. D. 110)
the Transvaal Provincial Division had occasion to con-.
sider in how far the provigions entreaching the position
of the holder of a registration certificate were effected
where the certificate was obtained by the frand of the
“lawfal holder.” Mason J. considered it unnecessary ’
for the purposes of the case before the Coaurt, to deter
mine whether the registration certificate could be dis-
regarded, bot inclined to the view that if the certificate
could be annulled on the ground of frand, the ouly
method was by an express proceeding for that purpose.
And Gregorowski J. eaid: “It seems to me that a
certificate of registration once granted can be set aside
if there 18 proof that it has been obtained by imperson-
ation, by fraud or forgery, perjury or the like, bat then
proceedings would have to be taken for this pa
The persopation, fraud or frogery wounld have to be
proved in the proper proceedings.” The same question
again arose in 1921 e tha case of Ismail Mooea v.
Registrar of Asiaties (1922 T.P.D. 66). The facts
as etated in the head note were as follows: “A regis-
tration cectificate in terms of section 4, sabsection 2 (b)
of Act 2 of 1907 was granted to an Asiatic minor on
the strength of an affidavit by an Asiatic who claimed
to be the father of the minor sapported by affidavitr of
two other Asiatics. Some years thereafter the Asiatic
who had claimed to be the minor's father made a second
affidavit “to the effect that the allegations in his
Erevious affidavit were false, and that the minor was not
isson. The Registrar of Asiatics thereapon applied
for the cancellation of the registration certificate issmed
to the minor. Held, that the Court wounld not cancel
sach certificate in the abeence of strong corroborative evi-
dence as to the uoth of the allegationa in the
second affidavit.” The case first came before Mason J.
in Chambers, who granted the application and cancelled
the certificate. Upon apneal the fall Court reserved the
order on the ground set forth above, but expressed no
opinion whether a registration certificate obtained by
fraud conld be set aside. Finally the question ouce
more arose in the case of Registrar of Asiatics v. Salajee
(1925 T. P. D, 71). In this case the frand alleged waa
not the frand of the person holding the certificate, but
of a third person, and the Court held that a certificate
cannot be annutled unless the holder iz proved to have
been guilty of fraud in its procarement, in which event;
he woald not be the “lawful holder™ thereof within the
meaning of section 10 of Act 2 of 1%07. At the
moment when the amending Act was enacted, the
pogition was therefore as follows: The notice of the
Miniztr of Lhe Interior of 18t Angust 1913 had declared
all Asiatics (with two classes of exceptions which do not
affect the present case) prohibited immigrants, and under
section 4 (1) of the Act it makes no difference whether
they seek to enter or are found in the Union orin a
Province where they are not lawfully .resident. Section
19 (1) of the Act provided for the procedure to be
adopted when a person intends to enter the Union:
Every such person “shall, if required, appear before an
immigration officer to satisfy sach officer that he is not
a prohibited immigrant either in respect of the Union
or in respect of any particular provines.,” And section
10 declared that prohibited immigrants cannot rely apon
the fact that they bad been allowed to enter or remain
throngh misrepresentation as a possible ground for
exemption from the provisions of the Act. . Finally
Courts of law, and individnal judges in the Transvaal,
had expressed different opinions as to the value. of
registration certificate obtained by fraud.

It was under these circnmstances that the Legislatare
rlepped in and enscted section 5 of Act 87 of 1927.
I confess, looking at the words of the section, which in
theit grammatical meaning cover all cased past as well as
faturg and comuess 4p \he new mecalng  wihiit shlos 10
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it is difficult to escape the conclusion that section's was
jntended by the Legielature to cover registration
certificates obtained by fraud before the amending Act
wea passed.

According to the clear assumption of tbe Legislature
in section 5, even persons in poeession. of certificates of
registration fall witbin the category of persons who had
been allowed to enter or remain throngh misrepresentation
within the meaning of section 10 and are prohibited
immigrants. The words -“any such probibited immi-
grant” in subsection (2) show that the Legislature in that
sub-soction was dealing with ‘the same class of prohi-
bited immigrants with which section 10 dealt, andthe case
wherae “such prohibited immigrant” is in Fosseaaion of B
registration certificate obtained by frandulent representa-
tions whether made by him or on his behalf, is then
dealt with, cleariy showing that even where the person
i8 in poesesaion of such a certificate, in the opinion of the
Legislature, he falls under section 10. It is necessary for me
to enquire what view the Legislature took a8 regards
the point of law which had occupied the gttention of the
Courta; it s sufficient for my parpose that the Legislature
clearly expressed the opinion that prohibited immigranta
holding certificates of registration obtaived by fraudulent
tepresentations made by themselves or on their behalf are
Included in one of the categories mentioued in section 10
and are therefore not exempt from the provisions of the
Act. Section 5, therefore, while it provides new and
more éxpeditiovs machinery for giving effect to section
10, does more than that;- it also declares the proper
construction to be placed npon section 10 of the principal
Act, That being Ehe case, the rule that statntes regulate
future conduct and are construed as operating only on
cases or facts which came into existence after they were
possed noya consiitulio futuris formam imponsre debel, non
prasieritis doea not apply. And from that it followa too
‘that there ia here no interference with any veited rights,
if such 8 term can be applied in the case of persons hold-
ing registration certificates obtained by feaud, (of. “The
Tronsides,” 187 E.R. at p. 210). For in apite of the
faot that such s person was in possession of B certificate
of registration obtained by fraud, whether bis own or
that of anuther, on hie behalf, he remained a prohibited
immigrant and conld not claim exemption from the pro-
vigions of the Act,

Ta Moon v, Durdan (154 E.R. 889) the section to be
construed was to the effect that “all contracts aud agrees
ments by way of gaming or wageriog shall be null and
void, and that no euit shall be brought or maintained in
any Coutt of law or equity for recovering any sum of
money or valuable thing slleged to be won upon any
waget, ot whick shall have been deposited in the hande
of any person to abide the event upon whioh any wager
shall {mve been made.” I was held by a majority that
the statute hed not a . retrospeotive operation, so &s to
defeat an action for a wager, commenced befors the
statute passed, Bsron Parke, who agreed with the
msjority, is reported as follows 1 “The language of the
clause, if taken in its ordinary sense, ae in the first
instance we cught to do, applies to all contracts, both
present and futare, and to all. actions, both ‘present and
fature on any wager, whether past or future,””  He then
refers to the rule quoted above and proceedss #“But this
yole, which isone of conatrootion only, will certainly yield

to the intention of the legielature; and the question in this -

and ins evary other similar caseis whether that intention
has been snfciently expressed,”

.- Cased decided nnder other statutes are no enfe guide
t6 us in construing this' statute but may be helpful in
assisting the Court to come to a conclusion. The cass of
Attorney-General v. Thecbald (24 Q.B.D. 557) in
instrizotive, '~ The Customs and Inland Revenne Aot of
1881 bysection 88 (c) imposes stamp duty apon personal
property “passing under any past or futnre volontary
settlement” if a lifo interest s veserved to the settler,
The Oustoms and Inland Reyenue Act, 1889, section 11,
enaca that tho sbove section {n hereby amended as
sollows 1, T'be desatiption of property (c) shall be conm

-

“trued oa if the expression ‘voluntary settlement' included

any trust , . . in favour of 8 volunteer ., . . and whether
such deed or other instrument was made for valuable
congideration or not ae hetween the settler aud any other
person.” Upon demuorrer to an information for stamp
alleged to be due, nnder section 88 of the Cuvoms and
Inland Revenue Act, 1881, in respect of personal pro-
perty to which certain persons became entitlod in 1885,
under a settloment, it waa beld that the provisiona of
section 11 of the Act of 1889 were retrospective, and
that the construction provided by that section muet be
applied to the deacrigbion of the property mought to be
taxed, aud this slthough the property passed to the
beneficiaries, and the proceedings to recaver the duty
were taken, before the second Aot came into foroe, And
Baron Pollock is reported as follows: “The casa of
Attornoy-General v. Hertford in the Conrt of Esx-
chequer i8 a strong aothority that, if an Act is in its
patare a declaratory Act, the argument that it must not
be ‘construed so 88 to take away previous rights is
not applicable. The present case is, 10 my opinion, &
stronger one in favour of the Crown. Here the earlier
Act of 1881 provides what documents are to be stamped:
and what property is to be affected, describing it as “any
property passing under any past or futurs voluntary
settlement,”  These words ‘voluntary settlement’ haviog
given rise to doubts, the legislature in 1889 passed an Act
which, in section 11, sub-section 1, provides that ‘sub-
gection 2 of section 88 of the Act of 1881 is hereby
amended as follows.” ‘Now, althongh that section begios
by ueing the words ‘is bercby amended,’ yet the material
part is that which follows, in sub-section 1, ‘the des-
cription of property marked (o) shall be construed as if
the expression ‘voluntary settlement’ included any trust
. . in favour of a volunteer . . . whether such deed or
other instrument was made for valuable cousideration or
pot as between the settler and any other person,’ There-
fore “the earliar Aot must be as having the meaning
deolared by the later Aot.” In my opinion the same
reasoning applies to the present case, : '

In the face of the clear language of section B, the
argument for the respondent that section 10 has no
reference to persons helding registration certificates,
whether obtained by fraud or not, bat only applies to
those olasses of prohibited immigrants expressly men-
tioned in the section cannot be supported. The respon-
dent founds this argument upon the words *by reason
only” in section 10, and the absence in that section of a
specifio reference to persony holding registratlon certifi-
cates, But the section does speak of a prohibited imml-
grant who has been allowed to enter or remain through
misrepresentation, and that ia certalnly wide emongh to
embrace probibited immigrants who had obtained thelr
reglstration certificates throngh fraud. The rights g
«|awful holders" of certificates of registration, nat obtaln
by fraud, are safeguarded by ssction 4(2)(b) of the Act,
It must not be forgotten that Act 22 of 1913 is o
genetal Union Act, and is not confined to Asiatics,
Then it was also safd that what the Legislature has donse
in section O is to oreate B new class of persons, vis. those
who beld ocertificates fraudulently obtained, and to eay
how they shouid be dealt with, But the langnage of
the seotfon is ngainst that view, as I have pointed out
above, The respondent, upon bis oconstruction, la driven
to oontend that a mgiabrnhlou certificate obtained by the
frand of the holder before the amending Act came into
aperation oan only be set aside by a Conrt of law, In
my opinion seotion & ls retrospedtive, and lays down d
simple procednre for setting aside all registration certifi-
cates obtained by fraud whether before or after the passing
of the amending Act and whether by the frand of the
holder himsalf or of others on his bebaif. T

For the above reasons | have ooma to the oonclusion
that the qnestion of law reserved must be answered in
the afMrmative and the appesl allowed with dosts in
hoth Courta. Coe

O —
Printed and Published by Matlld M, Gandhi at Phowmls
- . Saitlemanty Phaning Natal, ’
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The Story of My Experiments
With Truth

[ By M. K. GANDHI)

Part IV, Chapter XXI.

" POLAK TAEKES THE PLUNGE

It has been a perpetual regret with me that thongh
1 started the settlement of Phwnix I could stay
there only for brief intervals, My ariginal idea was
gradually to retire from practice, go and settle at
Phenix, earn my-livelihood by manual work there,
and find the joy of service in the fulfilment of
Pheenix, Batit was not to be. I found in my
oxperience that mar makes his plans to be aoften up-
set by God, but I have also seep that where the
unltimate goal is the search of truth, no matter how
one's plans are frusirated, the issue is never injurious
and is often better than expected. The unexpected
tarn that Phoenix took and the nnexpected happen-
inge, were certainly not injurious, though it is diffi-
cult to say that they were better than our expecta-
tions, ’

In order to enable every one of na to make a
living on manual laboar, we parcelled out the land
rnand the press in pieces of three sores each. One
of these fell to my lot. On all these plota we, in
spite of ourselves, built houses with corrugated iron,
Our desire was to have mud huts thatched with
straw or emall brick honses such a8 wonld become
ordinary peasants, but it pould not ha. They wonld
have been more expensive and wonld have meant
more time and every one was eager to settle down as
800D a8 possible.

. The editor was still Mansukhlal Nagar, He had
not aceepled the new scheme and was living in
Durban where there was a branch office for INDIAN
OPINION. Though we had paid compositors, the

" idea was for every member of the settloment to learn
type-setling, the easiest, if the most tedious, of the
processed in a printing press. ‘Those, therefore, who
did not know it already, learnt it. I remained a
dunce to the last and Maganlal Gandhi surpassed us
all. Though he had never before worked in & press,
he became ‘an expert compositor and not only
achieved great speed hut, to my agreeable surprige,
quickly mastered all the other branches of press
work. I have alwaye thought that he himself was
not canscious of his own capacity. We had hardly
settled down, the buildings were hardly ready,
when I had to leave the newly eonstructed nest to

8o to Johannesburg. I was not in 2 position to
allow the woerk there t0 remain nunattended to for
any length of time.

On return to Johannesburg, I informed Mr, Polek
of the important chenges I had made. His joy knew
no beunds to}earn that the loan of his book had been
so fruitful. ‘I8 it not possible,’ he asked, ‘for me to
take part in the new venture 7 ‘Certainly,’ maid 1

You may if you will join in the Settlement) ‘I
am quite ready if you will admit me.’ -

His determination captnred me. He gave a month’s
notice 1o his chief to be relieved from the ORTTIC,
and reached Pheeaix in dne course. By his sociabi-
lity he won the hearts of all and soon became a
member of the family. Simplicity was so much in
his grain that far from fecling the life at Pheenix -in
any way etrange or hard, he took fo it like fish to
water. But I could not keep him there long. Mr.
Ritch had decided to finish his legal stadies fn
England, and it wes impossible for me to bear the
burden of the offics slngle-handed, and so I suggest-
ed tg Polek to join the office gu:d aualify as an

attorney. I had thought that nltimately btoh of us
would retire and settle at Phoenix, hut that waa not
to be. Polak’s was sach a trustful nature that when
he reposed his confidence in a friend he would iry
to agree with instead of argning with him. He
wrote to me to say that though he loved the life
there, and waa perfectly happy, and had hopes {o
develop the settloment, still he was ready ta have
leave and join office to qualify as an attorney, if I
thonght that thereby we would realise our ideals
quicker. I heartily welcomed the leiter, Polak left
Pheenix, came to Johannesburg and -signed his
articles. ’ -

About the same time a Scotch Theosophist whom
I had been helping to get réady to qualify for a loca}
fegal examination also joined as an articled clerk, on
my inviting him to follow Polak’s example. His
name was Mr. Maclntyre, ‘ 1

Thus with the landable object of quickly realising
the ideals at Phenix § seemed to ba going deeper
and deeper into a contrary currens, and had God not
willed otherwise I should have found myself en-
trapped in the net spread in the pame of gimple life.

It will take s few more chaptera before I describe
how I and my ideals were saved in & way no one
had imagined or expected. Co “
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. Condonation Certlficate

Union’ Gazm: dated ]une 29 contains regulations under the
Tminigrants Regulation Act No, 22 of 1913 as amended by Act
No. 37 of 1927. Section 20 thereof deals with Permits and
Certificates.and in annexure § (a) the form of the Condonation
Centificate i is gwen. Neither space nor time permits us to give
all the regulations in thisissue, We, however, reproduce below
the fo:;m of Condonauon Certificate as reflected in  Annexure
Five (a

' Subject to the conditions and requirements stated hereunden
the illegal entry of...... T V-
into the Province of....iccsisuns ..is condoned
and he is permmecl to remam in the snld ‘Province,

CONDITIONS AND REQUIREMENTS.

1. This permit is issued subject to the following conditions
and requirements and to .the provisions of the Immigrants
Regulation Act, No. 22 of 1913, as amended by Act 37 of 1927,
and the regulations thereunder :—

() This permit is valid until it is cancelled by thc ‘Minister

{5} This permit preserves to the holder all the rights and
privileges enjoyed at the commencement of Act No. 37 of
1927, vizi, 5th July, 1927, and the holder is regarded as

. having entered the Provinee of............

in terms of section fwenfy-five of Act No. 22 of 1913,
except that he will not be permitted to claim the rights
and privileges conferred by section five (/) and (g) of the
said Act, that is to say that if his wife and/or children have

, mot: been admitted at dete hereof ke will not be permitted

subsequently to introduce any of snch persons.

(t) This permit entitles the holder to retain any registration
certificate, certificate of domicile, or cthcr document
nuthonslng him to enter, reside, or remain in the Union or
any Frovinee thercof, provided that if this permit is
cancelled by the Mlmster such documeut or documents

.+ shall be dealt with under the provisions of section fex of
Act 22 of 1913, as amended by section fuz of Act No, 37
of 1927. The documents referred to in this paragraph ate

L] dcscnbcd below, viz, :—

....................

P T T T P
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& ,(d) The. Minister undertakes not to cancel this document
¥ ‘wunless the holder is, subsequent to’ the sth July, - 1924,
< . . convicted of an offence ns specified in section fwemiy-rws
" of Act No. 22 of 1913 ns amended by Act No, 37 of 1927,
' In the event of cancellation, the holder shall forthwith be
- dealt with in terms of section fen of Act No. 22 of 1913, as
amended by secnon Sive-of Act No. 37 ol 1927,

. . H - .
e T T T T PTTY TP TP Sasisasadanbertiniaariarannnen

Commissioner for Immigration
and Asiatic Affairs,

» LA T |

“.Date Stampi
S VR ST versesisniissenstessansernery 8gFEE 10 the
' abové conditions,
¥ (Holder's signature)....... bereseradeenes tusesatesernunsreans
Witness...ouaun . R
» [
Place,....oipuiissesmmaisnnsnesarsisn Date .
“The conditions of this permit have been mterprctcd]res.d over
by me to the holder m B P PR

(Slgnature of mtepreter) et inensssrerses
o
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