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the Natal Indian Congress is leaving on a
ghort trip to India. He sails per the S.5.

Khandalls which leaves Durban next Monday
morning. We heartily join in the farewell recep-
tion to be given to Mr. Sorabjee on Sunday at
the Parsee Rustomjee Hall. As the Secretary of
the Natal Indian Congress he has worked like
trojan and his absence whichk very fortunately
is not going to be longer than about two months
will leave a gap in the public life of Natal.
‘We wish Mr. Sorabjee bon voyage.

- — et et

A representative meeting of the Indian communi-
ty, under the joint anspices of the Natal Indian Con-
gress and the Kathiawar Arya Mandal, was held at
the Paree Rustomjee Hall, Queen Street, last Sunday
afternoon, to celebrate the 59th birthday of Mahatma
Gandhi. The meeting was presided over by Pandit
Bhawani Dayal Sanyasi, who was supported on the
platform by Messrs. Scrabjee Rustomjee, Virjee Na-
thoo, V. Lawrence, Pragjee Desai, P. R. Pather, A. I,
Kajee, Manilal Gandhi, E. M, Ally and others,

In his speech, the Chairman extolled the high vir-
tues of Mahatma Gandhi, and in giving instances of his
remarkable career, he presented to the audience Mr.

MR Sorabjee Rustomjee, Jt. Hon. Sacrétary of

Gandhi’s pure and simple life, His prayers before the -

Almighty were that Mahatma Gandhi would be
showered with the choicest of hlessings, and that he
would be endowed with long life,

Mesars. V. Lawrence, Pragjee Desai, Pundit Pra-
bin 8ingh, A. I. Kajee, P. R. Pather, and B. M. Patel
also made speeches suitable to the occasion. The
afternoon's proceedings terminated with a few
Hindustani songs beautifully sung by Mr. Spider.

We have received the following for publication
from the Secretary of the above Society :
The above Society was formed on the 23rd July

1927, under the Patronage of the Rt. Hon. V. S..

Snmva.sa. Sastri, P.C. with the object of protecting
the interests and promoting the well-being and the
_physical and moral welfare of the Indian children.
To carry out the above objects we have already hired
the premises at 137, Victoria St. and our work is in
full swing, To pay for the expenses of carrying on’
the work subscriptions are kindly solicited from all
well-wishers and sympathisers.
The following are a few donations received with
thanks by the Society : '

: £ 8 d

Rt. Hon. V. S. Srinivasa Sastri P.C. 10 0 0
N. I. Congress (Monthly Instalements) 15 0 0
Bai Jerbai Rustomjee Trust 23 00
A. H, Moosa & Sons Litd. 330
10

Bombay Bamar 1

Dr. M, A, Ansari of Delhi has been elected presi-
dent of .the next Indian National Congress which
meets this year in Madras. out of 17 Provineial
Congress Committees that gent in their recommen-

dations 14 recommended Dr. Ansari and the ]?lecai:o-_'j
tion. Committee bas accepted the' recommendation’ '
unsnimonsly. Dr. Ansari on being - informed; of

his election sent the following reply :— )

* Pray convey my deep gratitude for the honour:
conferred by my country-men. .I gratefully -appre-
ciate my unanimous election by ' the °reception
committee, . especially in view of the difference of |
opinion regarding my statement. I assure yow of
my complete impartiality in conducting the congress
deliberations.” = . ., T PRSI

1o, o

INDIANS IN TRANSKEIAN TERRI-
TORIES | ... . 4
E publish. elsewhere in this issue the -
- full text of the judgment ,of. the :
Supreme Court in the:casé of Mrs’
Barmania who was prohibited from residing ,
with her husband in the Transkeian Terri-
tories. The jndgment is against her ard the
judgment of the Appellate Division has also
gone against her. The Chief Justice in the!
latter Court said that rin view of the impot-. -
tance of the case the reasons would be given
at a later date.”. The question of Indians in. ,;
the Transkeian Territories has been a long, |,
standing grievance. There are only three, .,
Indian families domiciled in those Territories .
and by Proclamation 264 of 1go4 Indians '
have been debarred’ evén from bringing in' "

‘their wives and children... To show what a -

grave injustice and cruelty this is we cannot . -.
do better than quote the very words: of,,;
the learned Judges who notwithstanding their
decision being 'against the Appellant could
not help making the following remarks :—
JUDGE-PRESIDENT GRaHAM : “I cannot,
however, refrain from expressing my opi-,...
nion . that it is to, be, regretted that the -
authorities did not grant a permit to the

. : . ot r el v
accused to enable her to reside with her

husband and child in the Territories......
Under the very special - circumstances dis-
closed in the evidence I think a permit
should have been granted to her and a pro-
secu ion should thus have been avoided.”
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GanE, A. J.: “I confess, however, that it
seems to me somewhat inhumaa to deny the
applicant, the wife of an Indian who since
birth has resided peacefully and legally in
Griqualand East, the right to join her hus-
band at Umzimkulu with their child......The
parents of the Indian husband apparently
acquired a domicile there quite legally, and
it seems hard now to compel him to leave
the territory or to live in separation......”

In reply to the representations made by
the South African Indian Congress delega-
tion on the question of entry of wives and
children of Indians domiciled in the Trans-
keian Territories the Minister of the In-
terior has replied that the Native Affairs
Department has reluctantly come to the
conclusion that the privilege cannot be
granted ; that it has been the policy of suc-
cessive Governments since 19o4 resolutely
to 'oppose the entry of Asiatics into the
Territories and that it is felt that a reversal of
this policy is most inadvisable. The Minis-
ter will, however, be pleased to make spe-
cial ‘representations to' the Department in
the case of Barmania.

Whilst the generosity of the Minister of
the Interior to make special representations
in. the present case will be acknowledged
with thanks by the community we feel that
the privilege asked for by the community is
not atall an extravagant one.  There are
only three Indian families domiciled in the
Transkeian Territories and what is asked
for is the admission of the wives and minor
_ children of those few Indians already resi-

dent there. "It is quite a legitimate demand
and to refuse it seems to us a cruel
injustice.

In ﬁrieﬁ of the .f.act‘ that the Union Go-

vernment have accepted under the Cape-
towa Agreement the principle that Indians
should be allowed to lead a happy family
life in accordance with the Reciprocity Re-
solutlon of the Imperlal Conference -of - I\?Is
and in view of the fact that the: laws of tlle
Union have been.l‘kewxs;g amended ‘it wouldy,

be oaly an expressnon oﬁthe goodw111 of the ™ b Soot. &
Govermment to refmove tfus restriction from °

i "’C,,.“
1ts Nat:ve ’l'en}ltones : L.
e
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Another Rebuff To A T’vaal
Licensing Board

License Cannot be Refused on the Ground
of Colour or Race

In a considered judgment, delivered in the Sup-
reme Court, Pretoria, recently, in the case of Dunga-
shi Morarjee snd Co. ve. the Zoutpansberg Rural
Licensing Board, the Judge-President said the appli-
cation was one to review the proceedings of the
Board in refusing to grant a certificate to the appli-
cant, nnder section 6 of Ordinance 12 of 1926, on
the ground of gross irregularity. The company was
the lemsee of the trading rights in respect of portion
of the farm Beuster, sitnated in an area comprising
three native locations, To the application for a
certificate opposition was entered by certain general
dealers carrying on business in the vicinity, on the;
ground that the premises sought to be licensed were
less than five or seven miles from other trading
stores. The Board, in refusing the certificate, held
that, where such objections wero raised, and it was
shown the new businesses would be prejudicial to
nambers of existing businesses of the class, it could
take cognisance of the fact ; the establishment of a
general dealers’ business by applicant in that locality
would actully be prejudicial to the public interest

His lordship came to the conclusion that the fact
of the objectors owning similar businesses within a
specified distance of the proposed business of the
applicant was not a ground for cbjection, or for the
refaml of & certificate, which could be taken into
consideration by the Board. The Board, in exercising
its discretion on an application for a certificate, was
limited to the ground enumarated in Section 6—that '
the proposed premises were not saitable, that the’
locality was an undesirable one, or that the applicant '
was nof, for personal remsons, & fit and proper per-
son to carry on the proposed business.

The Board might conceivably refuse the certificate
because it bona fide believed that under the section
it could do so to person becaunse of his colour or race
or clasa. It would be startling if the Court had no '
power %o review the Board’s decision in such circam-
stances, merely because the Board had exercised jts
discretion in a bona fide manner.

Following the decision in other cases of a similar
nature, the reason advanced being the only ground |
on which the certificate was refused, sn order wonld ™
be made directing the Board under the vircumstances
to issae a certificate to the applicant.

The Board was not the custodian of commercial
morality, nor was it any concern of the Board whe-
ther the grant of a trading certificate-might operate.
disadvantageously to existing competitors in the
same trade. If the Board refused a certificate on
grounds other than those mentioned in the Ordinance
the Court would interfere.—Reuter.

Tenancy at the" Indian Market

Stallholders’ Emphatlc Protest .

A crowded protest meeting Bf 10 Ind.lan Market
Stall-holders and Bquatters’ Association, which was
presided over by Mr. S. K, Pather (chairman of the
Association), assisted by Mr. A. A. Peters (secretary),
was held rdqently if the Tamil Institute, in order to
record the emphatic protest of the squatters and.
gtall-holders in reference to the Town Council's naw
conditionas of tenaney in respect of stalls and stands
at” the Indian Market, which were unammousl ap-
proved by the Town Council at its meenng h don.

A.fter* deseribing ‘:b.e new conditions "aa ‘hﬂqsh.,

“oppressive, and unjust,” the Chairman said’ kg

xmmedmbe rapresentaho‘ns would be made to the

Al _—‘ R I
o0 -
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Town Council, when it is hoped to present the Asso-
ciation’s objections.

'Mr:1 ;?atlier also referred to the Council's high-
handed action in adopting the new conditions with-
ont even giving the Asswociation due notice of iis
decigion. This, he concladed, was most arbitrary
and unjust. It was also decided to send a deputation
to the Copncil. Messra. A. A. Peters, }Iaha.ra,th.
Sheikjee and Ally also spoke in support of the chair-
man’s remarks. Sabsequently the following resolu-
tion was passed :—

““That this meeting of the Indian Market Stall-

bolders and Squatters’ Association, assembled in the’

Tamil Institnte, deeply regrets the Towq Conneil’s
highhanded and arbitrary action in adopting 3 com-

prehensive code of regulations governing the admi-

nistration of the Mnnicipal Indian Marke$ in Victo-
ria Steet” .

“This meeting places on record its emphatic pro-
test against the aforesaid regulations, as it is felt that
the policy of investing the Marketmaster with un-
limited discretionary powers will ultimately result
in the gradual elimination of every Indian stall-
holder and squatter in the new regulations are cal-
culated to impose new and severe bardships on the
stall-holders.”

Dealing with the question of traffic control in the
vicinity of the Indian Market, the Chairman said
that he was pleased that the Town Council had deci-
ded to place a barrier at each end of Victoria Street
between the hours of 4.30 and 9.30a.m., as originally

saggested by the Indian Market Stall-holders and

Squatters” Association.
z;u.s; L o b whe b whurin
3 Origioal Correspondence
3 : The Editor, INDIAN OPINION.
RIS AN T A e VIR S PR TR 7R
Ignore The Diehards !
8ir,—1I have resd with interest yonr leading article
on “Let us work with peace and Amity” in your
imme of Sept 23 Yom have straek the right note
in asking the eommunity to leave aside all their
internal bickerings and be vigilant and to set about
earnestly with the work that lies immediately before
us, viz, the working of the Agreement with peace

LA

SR

pu g wyul

and amity. Let me assure you that in that you
have the majority of the community with yon. It
18 a thousand pities that there ‘are some n our
community whe chim to be ¢he intelligentsia
have sk to the lavel of gutter jourmalism
anl who posing as well-wishers are ount to do
the ntmost harm to the eomnmmity. Sach people,

contrary, they tried to help oar enemies in
our efforts hkn traitora, i

work that is to their credit!. They were abusing
then and they are abunsing now. Abasing is their
motto. But, Sir, let our motto be “work.,” In those
days we bhad the community on the side of the
workers. And let me assnre yonm that we have the
community today too on the side of the workers and
pot of the destroyers. It is advisiable, therefore, to
ignore the diebards in our commanity, and get on
with our work. and the present work is to work
unitedly under the Congress banner te fulfil our
part of the Agreement and to see that the Govern-
ment fulfil their's—J am ete.,
- . OPTIMIST.

The Story of My Experiments
With Truth |

[( By M. XK. Gaxpn1}
Part IIL ¢ °
* Chapter XI.
SANTTARY RBFORM AND FAMINE RELIBP

I bave alwaye found it impossible to reconcile
myself to any one member of the body politic
remaining out of wse. I have been always loathe
to hide or connive at the weak side of the comma-
nity or to press for its rights withouot having purged
it of its blemishea. I had, therefore, set about, ever
gince my settlement in Natal, clearing the commn-
nity of a charge that had been levelled against it not
without a certain amonnt of truth. The charge had
been often made that the Indian did not keep his
house and- surroandings elean and was slovenly in
his habita. The principle men of the eommunity
bad therefere aiready begun putting their houses in
order, bat house to house inspection wag andertaken
only when plague was reported to be imminent in
Durban. This was done in conseliation and with
the approval of the city fathers who had desired oar
co-operation. Our co-operation made work easier
for them and lessened our hardships, For whenever
there is an outbreak of epidemics, the execntive, 28
a general rule, get impatient, take excessive measures.
and behave to such as may have incurred their dis~
pleasure with a heavy band. The community saved .
itself from this oppression by voluntarily taking .

But T had some beiter experiences too. I ;aw
that I could not so easily coant on the help of the
commaunity in getting it te do its own dnty, as I
could in claiming rights for it. At soms places I
met with insults, at some with polite indifference.
It was too much for them to bestir themselves to ,
keep their surroundings clean. It was out of the
quesion to expect them to find money for the work.

A |

.That without infinite paHence it was impossible to -

get the people to do any work was the lesson theso
experiences tanght me betier than ever befove, It
is the reformer who is anxions for the reform, and
nof socicty from which he shouldexpectnothing
better than opposition, adhorrence and even mortal
persecution. Why may not society regard as retro-
gression what the reformer holds dear as life itself.
Nevertheless the resnlt of this agitation wag that
the Indian community came to recognise
less theneeemityfnrhepingtheirhousesandeuvi—
rooments clean. I gained the esteem of the antho-
riies. They saw that if I had made it my business
to ventilate grievances and press for rights, I was no
lesabeannndﬁni;mtnpmaelfpuriﬁmﬁon. ' )
There was one thing, howaver, whieh still remain.
od to be done, pamely, awakening in the Indian
seftlor a somse of duty to the Motherland. ¥ndia
Was poar, the Indtan settler went to South Afriea in
search of wealth and he was bownd to contribute
part of his earnings for the benefit of his eountry-
men in the hour of their adversity. The year 15397

N Lt
[ .
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wag a year of famine followed by the etill severer
famine of 1899._ South African Indians contribnted
gladly for _fan_une relief, very muck more in 1399
than they did in 1897. We had appealed to English-
inen also for funds and they had responded well.
Even the! indentured Indians gave their share in the
contribution, :_md the aystem inangurated at the time
of these famines has since been continued, and we
know tl_xat Indians in Sonth Africa have never failed
in sending handsome contributions to India in times
of national calmity.

Thus service of the Indians in South Africa re-
vealed to me ever new implications of truth at every
stage. Truth is like a wvast tree which yields more
and more fruit ths more you nurtare it. The deeper
the search in the mine uf Truth, the richer the dis-
covery _of the gems buried underneath in the shape
of openings for a greater variety of service.

Indians In Transkeian Territories

Wife Can’t Accompany Husband
JUDGMENT OF THE CAPE SUPREMRE COURT

The facts abont Mr. Barmania are that heis an-

_India.n of South African birth, domiciled and resid-
ing at Umezimkulu, East Griqualand. His father,
Dawood Amod Barmania, is a general dealer, who
h_as been carrying on business as such at Umzimkula
gince April 1894, Mr. Barmania was born on the
2.?11 April 1895. In the year 1901, his father took
him to India for education, and there he graduated
Master of Arts, from the Calentta University. In
June 1910, +whilst in India, he married one Ayesha
Valid by Mohammedan law, and in march 1917
the only living female child was born of the mar-
riage. At the time of the said marriage, Mr. Bar-
mania was domiciled in South Africa. In July
1921, he returned to Umzimlknlu, leavang his wife
and child in India. He entered into parimership
with his father in his said business. He is a regi-
stered voter and he is the registered owner of lJanded
property 8t Umgzimkulo., On the 12th Aungust 1924
 be instructed his Attorneys to communicate with
the -Chief Magistrate at Umtats for a Permit for his
wife and child, he received a reply dated the 27th
August wherein his application that his wife and
child be allowed to enter the Transkeian Territories,
was tefused by the Chief Magistrate. In company
with his Attorneys he then waited on the Secretary
for Native Affairs in Cape Town but without any
avail, ' Then a futile correspondence was carried on
with the Prime Minister in his capacity as the Mini-
ster for Native Affairs. Finally his wife was con-
victed which lead to an appeal, as a test case ; the
jndgment of which speaks for itself."

Full Text of the Judgment

GraHAN J. P.

The accased in this case was charged before the:

Magistrate of Umzimlkulu with the contravention of
Proclamation 264 of 1904 in that she, being an
Indian, did wrongfully and unlawfully enter the
Distriet of Umzimkuln, Transkeian Territories, with-
out a special permit signed by a Resident Magistate
or by his order and approved by the Chief Magis-
trate of the Transkeian Territories. She pleaded
not guilty but was convicted and sentenced “to pay
a fine of (58.) five shillings or in default to undergo
4 days’ imprisonment and ordered to leave the
Transkeian Territories forthwith.” The Magistrate
in the trial Couwrt found the following facts to be
proved : (1) That the accused is an Indian woman ;
(2) That she is married to an Indian residing and
born in the Transkeian Territories; (3) That she
entered the Transkeian Territories without a
gpecial permit signed by a Magistrate and approved
by the Chief Magistrate, Umtatas (4) That she
entered the Union of South Africa under lawful

PO

authority. It appeara that the accused waa born at
Port, Louis, Maaritius, on the 12th Auagust 1887 and
wasg married in 1910. The accused landed in Durban
on the S5th September 1926 having her passport
vised at that date by the Immigration{Officer, Natal,
She appears to bave been accompanied by a female
child aged 9 years. On the 29th November 1926,
Sergeant W. Hatt of the S.A.P., called upon ber at
Umzimkula, and ascertained she had no permit to
enter the Territories, and a persecution followed.
The husband of the accnsed admits his wife had no
permit and states that he had been advised that the
Proclamation stating that permit was required was
ullra vires, and that in consequence he permitted
her to join him at Umzimkula.

The appeal against the decision of the Magistrate
i8 brought on the following grounds:— (1) The
Proclamation 204 of 1904 ig ulira vires; or (2)
Alternatively, if infra vires, the Proclamation is no
Tonger in force, it having been superceded by Pro-
clamation 79 of 1907, which applied the provisions
of the Cape Immigration Act of 1906 to the Territo-
ries; and further that the Proclamation of 1904 had
been repealed by Act 22 of 1913 and Act 22 of 1914;
and (3) The conviction is otherwige contrary to law

a8 Act 28 of 1914 provides for the entry into the-

Union of the wife and child of u domiciled person.
In the case of Rex va. Goga {1926) E.D.L. 326 the

facts showed that the sccused and her husband were -

patural born British subjects of South Africa. The
acensed was convicted by the Magistrate on a charge
of contravening the provisions of the Proclamation,
and subsequently appealed to this Court. The
Appeal was dismissed.

By Section 1 of Act 38 of 1877 (Transkeian An-
nexation Act) the law applied to the Territories
ghall be the law in foree in the Cape Colony except
as the application of the same may be modified by
Proclamation. Section 2 provides that from and
after the annexation of the Territories the laws
which may be in force therein by virtue of Section
1 uatil it shall be otherwise provided by Aot of Par-

. liament, may be repealed. altered, amended and mo-

dified, and any new laws applicable to the eaid Ter-

ritories respectively may be made and may be re-

pealed, altered, amended and modified by the
Governor with the advice of the Executive Couneil

by Proclamation published in the Government Ga- -

zolls, and no Act shall beextended or be deemed to-
extend to the maid Territories, or any of them, un-
less such Act shall be extended thereto by express
words either contained therein or in some other Act
of Parliament, or unless the operation thereof shall
be extended to any or either such Territories by the
Governor with the advice of the Executive Council
by such Proclamation, and in sach case any Pro-
clamation may be amended or repealed from time to
time by the likke Proclamation, and no Proclamation
published in the Government Gaztls after any Pro-
clamation or Proclamations as in the last preceding
gection mentioned shall be deemed to extend and
apply to the said Territories or any of them unless
the same shall be declared by express words con-
tained in such or some other Proclamation as afore-
gaid to apply thereto, The Section further provided
that all laws made under and by virtue of this Aot
ghall be laid before both houses of Parliament with-
in 14 days of the beginning of,the Session of Parlia-

ment next after the Proclamation, and shall be

effectual unless and in so far as the same shall be
repealed, altered or varied by Act of Parliament.

Aot 29 of 1897 provided that notwithstanding -
anything to the contrary contained in Act 38 of 1887
or the Tembuland Annexation Act 1893, or the Pon-
doland Annexation Act 1894 or any other law the-
gecond section of the said Acts shall be read and
construed as if the Governor were thereby suthorised
by Proclamation, to appeal-amend, and modify the

laws, statutes and ordinances now in force within -

r
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the Transkeian Territories, Tembuland and Pondo-
land, or which may hereafter be put in force, and to
malke new laws applicable to the. said Territories
and to repeal, alter, amend and modify the same.

Act 30 of 1906 which has been repealed by Act 22
of 1913 refers chiefly to prohibited Immigrants. But
gection 26 and 27 seem wide enough to cover others
than prohibited immigrants ; and the use _of the
words “any other law” in subsection (a) of section 27
must refer to any other law controlling the adxgns-
gion of immigrants to any Province in the Umpn,
and if so, does “any province” not include portion
of any province? But so far as the Act 22 of 1913
is concerned, the accused does not appear to have
been affected by any of its provisions. Since she
was the wife of a person domiciled in any province,
a8 described in sub-section (f) of Section 5 of Act
92 of 1913 she could properly be admitted into _the
Union, Bdt the right of the applicant to admission
to the Transkeian Territories is another guestion and
depends upon other considerations. *‘I do not think
that there is anything in Act 22, 1913 to indicate
that the Legislature ever intended to repeal any of
the Proclamations issued by the Governor restricting
entrance of Asiatics to the Territories. If the Pro-
clamation was valid at the date of the promulgation,
then validity is not in any way affected by the
Immigration Act of 1913, .

It was strongly argued that the particular Pro-
clamation under which the accused was convicted,
No. 264 of 1904, is wlira vires, because these terms
of the proclamation, being repugnant to the laws of
England, should in terms of section 82 and: 84 of
the Constitntion Ordinance have received His Ma-
jesty’s assent.

Now the provisions of Section 2 of the Colonial
Laws Validity Act (Acts 28 and 29 Victoria Cap 63)
appears to me to limit the test as to whether
a Colonial Law is repugnsnt to the-laws of
England to the guestion whether the law is
repugnant to the provisions of any Imperial Act of
Parliament or any order or regulation made under
such Imperial Act extending to the Colony. The
Act recognises the power of the legislatures of the
Coloniee to which it applies to make laws for the
peace, order and good government of the Colony ;
but if such law is repugnant to the provisions of an
Imperial Statate which has been extended to the
Colony, or any order or regulation made under
anthority of emch Act, to the extent of sach repu-
gnancy and to that extent only shall the law be
deemed to be void. In the case under consideration
it has not been shown that the terms of the Procla-
mation No. 264 of 1904 are inconsistent with the
terms. of any Imperial Statote which was extended
to the Colony of the Cape of Good Hope, and this
being 80, the Proclamation cannot be deemed to
have been wvoid or inoperative on the grounds of
repugnancy to the laws of England.

This view of the effect of the Colonial Validity
Act is supported by the cases of Phillips vs. Eyre
%g 561;2 BCal) and Queen vs. Marais (1302, L R

To restrict the movement of a British subject from
county to county in England, and from entering
into Scotland from England and ¥## verss might
in EFopgland well be deemed a high handed and ex-
treme measare, Buf te restrict the movements in
the Colony of the Cape of Good Hope of Asiatics
into those portions of the Colony which are mainly
occupied by Natives, might be and very probably is
ameasure largely in the interests of both the Natives
and the Asiatics; and if similar conditions exeisted
in Great Britain and similar restrictions were in-
acted, I find it hard to concefive that a law passed
with the object of safe-gaurding the interesta of
both races, would be repugnant to the laws of Eng-
1::1‘% “Ifl_ for hexample; largt; inflax of British

" todikin t¢ wdy Of the industrial
Aenired dﬁ%ﬁm; o4 {§ ha dnntiied tut loginimioy

to confrol such a movement wounld be demanded
and enacted? oo

It is further contended that the Proclamation 264
of 1904 in wiira vires of the Acts empowering the
Governor to legislate by Proclamation in as much as
the Proclamation purports to be of a racial or class
nature, and the empowering statute gives the Gover-
nor no suach power. The appellaut relies ou the
case of Rex vs. Hildick Smith 1924. (T P D 69).
It is equally clear that had the diserimination been
contained in & municipal bye-law or statutory regn-
lation, without statutory authority thereto, it would
have been invalid as uifra vires of the enabling sta- -
tute. But as already pointed out, Acts 31 of 1877
and 29 of 1897 are in the widest possible terms.
The powers of the Governor, acting with the advice
of the executive council. to make laws applicable to
the Transkeian Territories is not limited in any way.

There is nothing in our Constitution to prevent
Parliament enacting class or racial legislation, shonld
it so desire. If, as I think it did, Parliament intend-
ed to give Conneil the widest powers of legislation
thus exercised, it is impossible for me to say that .
they have heen wrongly exercised. Iu the case of
Rex vs, Nejawuse 1913, A.D. page 312, Lord De
Villiers, C.J., in dealing with effects and meaning of
Act 38 of 1887 stated; “Under that Act the Governor
of the Cape Colony had certain powers of legislation in
regard to the Native Territories. Those powers were
subject to the control of the Cape Parliament, but
until Parliament exercised its control, Proclamations
made by the Governor under the Act had the force
of law.” .

I cannot, however, refrain from: expressing my
opinion that it is to be regretted that the anthorities
did not grant a permit to the accused to enable her
to reside with her husband and child in the Terri-
tories. It may be necessary in the interest of both
the Native and Asiatic races that the inflox of Asia-
tics into the Territories shonld he very strictly limi-
ted and controlled, but even if the accused acted un-
wisely in entering the Territories withont first
applying for a permit, under the very special eircum-
stances disclosed in the evidence I think a permit
should have been granted to her and a prosecution
should thus have been avoided. '

Prroraax, J.: I agree that the appeal must fail
and the conviction and sentence be sustained.

GanE, A. J.: 1 agree that this appeal shounld be
dismissed. It does not appear to me that Proclama-
tion 264 of 1904 and the Cape or Union Immigra-
tion legislation can fairly be considered to be in pars
maleria at all, -

I do not think it ever was that a subject of the
Crown can as such subject demand the right to
enter any part of His Majesty’s dominions, it is no
longer true at the present day, when most of the
self-governing Dominions have their own restrictive
immigration legislations. And the lesser proposition
that an admitted immigrant hus, in virtue of being
admitted, the right of penetration to every portion
of the country to which he is admitted, is no more
acceptable. The wvalidity of such restrietions, even
of a class or racial nature will depend not upon his
aglmmion as ar immigrant, nor on his imagined
right in virtue of such admission, but upon the law
of the particular country to which he had been
admitted. .

.II!. the case of Griqualand East no resident conld
originally leave the country without a Magistrate’s
pass ; see Section 51, of Proclamation 112 of 1879.
IN.To Native can enter that Territory withont & pass
gigned by a Magistrate or competent Officer, see
Proclamation 109 of 1894, “Native” was sabsequent-
Iy made to include not only all aboriginal Natives
of South or Central Afriea, butalso Arab, Indian
or other Asiatic ; see Proclamation 92 of 1113?1?5 The
stringenoy of this. legislation was only 8 ¥ ins
ateasd, by Betiinarinnian 164 of 1904
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As to the argument that the Proclatﬁahonhm

been impliedly repealed by ‘the Immigration Aoct,

His Lordship eaid, “......... Aas to the safe-guarding
by Section 7 of the Act of certain disabilities attach-
ing to Asintics in the Orange Free State, it appears
to me that the insertion of the gection was merely
due to superabundant caution. The disqualifications
are purely internal to the Free State, and do not
touch the queshcn of right of entry. - Chapter 33 of
the Wethock is hot repealed in the Schednle to the
Act and even without Section 7 being inserted I
cannot see the effect of these provisions would have
been destroved by the Act. ' It did not impliedly
destroy the effect of a similar law in the Transvaal
which’ continued to -operate thereafter, see for an
illuptration of such operation, Dadoo Ltd,, and others
vé; Krogersdorp Municipal Couneil (1920} A.D. 530.

1 refuse to believe that the effect of the Act 22 of
1913 is that once an immigrant has obtained admis-
sion to the Union, he has an unlimited right to

range through the Native Territories at will-......and

I am glad to eay thatI find nothing in the enact-
ments we have been referred to which obliges me to
accept ‘it as a necessary consequence of admisaion to
the Union.

I' confess, however, that it seems to me somewhat

inhamsan to deny the appellant, the wife of an Indian’

who since birth has resided peacefally and legally

. in ‘Griqualand East, the right to join her husband at

Umzimkuln with their ¢hild. The authorities pro-
bably -consider that to give their permission would
be' to sllow an Juodian community to develop.in
the conrse of time at Umzimkualu, But the parent
or parents of the Indian husband apparently
acquired a domicile there quite legally, and it
seems’ hard now to compel him to leave the
Territories: or to live in separation from his wife
g0 long 'as he remains there, whilst I have not
full knowledge of all the circumstances, I am
prepared to joln in the recommendations, so far
as this isolated inatance ip eoncerned, that, when
applied for, the permit required shonld be granted.
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